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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 
Appeal No. 1 of 1994. 

In the matter of an appeal against the decision of the Full 
Bench of the Western Australian Industrial Relations 

Commission in Matter Numbered 1124 of 1993 dated 17 
December 1993. 

Between 
Hospital Laundry and Linen Service 

Appellant 
and 

The Federated Miscellaneous Workers Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch 

Respondent 
BEFORE: 

MR JUSTICE KENNEDY (PRESIDENT) 
MR JUSTICE FRANKLYN 

MR JUSTICE NICHOLSON. 
7 April 1994. 

Order. 
HAVING heard Mr K Pettit and Mr R L Hooker (both of 
Counsel) for the appellant, and Ms P J Giles (of Counsel) 
for the respondent, THE COURT HEREBY ORDERS:— 

1. By consent the appeal be allowed. 
2. The Order of the Full Bench be set aside and in 

lieu thereof the appeal to the Full Bench be 
allowed. 

3. The Order of the Commissioner be set aside. 
JOHN G. CARR1GG, 

Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 2 February 1994. 
Delivered: 31 March 1994. 

CORAM: ROWLAND J. (DEPUTY PRESIDENT), 
FRANKLYN & NICHOLSON JJ. 

Appeal No. 19 of 1993. 
BETWEEN: 

TIP TOP BAKERIES 
Appellant 

and 
TRANSPORT WORKERS' UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF WORKERS, WESTERN 
AUSTRALIAN BRANCH 

Respondent 
JUDGMENT— 
THE ACTING PRESIDENT 

I would ask Nicholson J to deliver his reasons first. 
NICHOLSON J 

For reasons which I now publish, I would allow the 
appeal. In my opinion, the order of the Full Bench 
dismissing the application by the appellant to extend time 
in which to file the notice of appeal should be set aside, leave 
to extend time in that manner should be granted, and the 
matter remitted to the Full Bench for hearing and determina- 
tion of the appeal in accordance with the law. 
THE ACTING PRESIDENT 

I agree with those reasons, and I publish a note to that 
effect. As well, I agree with the orders proposed. Franklyn 
J, who is unable to be present today, has authorised me to 
say that he also agrees with the reasons and the orders 
proposed. 
Catchwords: 

Industrial law—Western Australia—appeal to Full 
Bench—extension of time—lodgement one day over— 
refusal of extension by majority of Full Bench—concession 
that appellant has prospects of succeeding on appeal—one 
member of majority finding no such prospects—equities of 
the history of the proceedings and the conduct of the 
parties—delay due to inadvertence of solicitor—failure to 
apply tests properly—appeal against refusal allowed— 
Industrial Relations Act 1979, s 26 and s 90. 
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Mr H J Dixon (instructed by Birman & Ride) appeared 
for the appellant. 
Mr M D Cuomo (instructed by Vasuki Ponnuthurai) 
appeared for the respondent. 

Cases referred to in judgments: 
Esther Investments Pty Ltd v. Markalinga Pty Ltd (1989) 2 

WAR 196 
Gallo v. Dawson (1990) 64 AUR 458 
Ryan v. Hazelby and Leicester trading as Carnarvon Waste 

Disposals (1993) 73 WAIG 1752 
Cases also cited: 
Aheam v. Comcare (1993) 18 AAR 22 
Associated Provincial Corporation Limited v. Wednesbury 

Corporation [1948] 1 KB 223 
Jess v. Scott (1986) 12 FCR 187 
Londish v. Gulf Pacific Pty Ltd (1993) 117 ALR 361 
Lovell v. Lovell (1950) 81 CLR 513 
Marie v. Comcare (1993) 40 FCR 244 
Trawl Industries of Australia Pty Ltd v. EFFEM Foods Pty 

Ltd (1992) 27 NSWLR 326 

ROWLAND J 
1 have had the advantage of reading, in draft, the reasons 

for judgment of Nicholson J. 1 agree with those reasons and 
with the orders he proposes. 
FRANKLYNJ 

I have had the advantage of reading the reasons for 
judgment of the Hon Mr Justice Nicholson. I agree with 
those reasons and have nothing to add. 
NICHOLSON J 

This is an appeal against an order of the Full Bench of 
the Industrial Relations Commission dismissing an applica- 
tion by the appellant for extension of time to file a notice 
of appeal. The principal ground is that the majority of the 
Full Bench erred in law in dismissing the application which 
sought an extension for one day. 

The matter came before a Commissioner on an applica- 
tion by the respondent union claiming that a Mr Boycott was 
unfairly dismissed from his employment and seeking his 
reinstatement. By order made on 3 May 1993 the Commis- 
sioner ordered Mr Boycott to present himself for duty on 
Monday 17 May 1993 to be re-employed as a bread sheer 
by the appellant and further ordering that his employment 
be deemed continuous from resumption and that he be paid 
$5,992, being the wages he would ordinarily have received 
for the period between his dismissal and re-employment, 
excluding penalty payments. 

The Commissioner found that Mr Boycott had been 
summarily dismissed on 26 January 1993 as the conse- 
quence of an incident which had occurred on 25 January 
1993. That incident involved a physical altercation between 
Mr Boycott and another employee, a Mr Lee, which arose 
as a direct result (as was found by the Commissioner) of the 
former making at least one derogatory racial comment of the 
latter. This led Mr Lee to push Mr Boycott in what was 
found to be the first physical provocative act. The 
Commissioner was unable to conclude whether Mr Boycott 
responded in a defensive or retaliatory fashion, but he was 
satisfied that both persons then fought and that this provided 
grounds for termination. He found that it was probably 
unlikely that Mr Boycott would offend again in the same 
manner. In his view Mr Boycott's misconduct was not in the 
circumstance of such a nature that summary dismissal was 
warranted and he made the orders referred to. 

The last day within which an appeal could be filed was 
24 May 1993. The notice of appeal was not filed until 25 
May 1993. On the same date a notice of application for an 
extension of time was filed. That application was supported 
by an affidavit of the solicitor handling the conduct of the 
matter on behalf of the appellant, which attested that 
instructions to appeal had been received on 19 May 1993. 
Counsel had been advised that he would be briefed. 

On 24 May 1993 the grounds as drafted by counsel were 
delivered to the solicitor, who in turn forwarded them to a 

representative of the appellant. The solicitor assumed that 
the representative would arrange for their lodgement with 
the Commission. The representative assumed that the 
solicitor would arrange lodgement. The consequence was 
that the delay was due to the solicitor's misunderstanding 
that the representative would prepare and file the notice of 
appeal. 

It was accepted by each of the members of the majority 
of the Full Bench that the principles to be applied on an 
application for extension of time were those set out in Gallo 
v. Dawson (1990) 64 ALJR 458 at 459 per McHugh J as 
cited by Kennedy J in Ryan v. Hazelby and Leicester trading 
as Carnarvon Waste Disposals (1993) 73 WAIG 1752 at 
1752-3, namely: 

"The grant of an extension of time under this rule 
[O 60 r 6] is not automatic. The object of the rule is 
to ensure that those Rules which fix times for doing acts 
do not become instruments of injustice. The discretion 
to extend time is given for the sole purpose of enabling 
the Court or Justice to do justice between the parties: 
see Hughes v. National Trustees Executors & Agency 
Co of Australasia Ltd [1978] VR 257 at 262. This 
means that the discretion can only be exercised in 
favour of an applicant upon proof that strict compliance 
with the rules will work an injustice upon the applicant. 
In order to determine whether the rules will work an 
injustice, it is necessary to have regard to the history 
of the proceedings, the conduct of the parties, the nature 
of the litigation, and the consequences for the parties 
of the grant or refusal of the application for extension 
of time: see Avery v. No 2 Public Service Appeal Board 
[1973] 2 NZLR 86 at 92; Jess v. Scott (1986) 12 FCR 
187 at 194-195. When the application is for an 
extension of time in which to file an appeal, it is always 
necessary to consider the prospects of the applicant 
succeeding in the appeal: see Bums v. Grigg [1967] VR 
871 at 872; Hughes, at 263-264; Mitchelson v. 
Mitchelson (1979) 24 ALR 522 at 524. It is also 
necessary to bear in mind in such an application that, 
upon the expiry of the time for appealing, the 
respondent has 'a vested right to retain the judgment" 
unless the application is granted: Vilenius v. Heinegar 
(1962) 36 ALJR 200 at 201. It follows that, before the 
applicant can succeed in this application, there must be 
material upon which I can be satisfied that to refuse the 
application would constitute an injustice. As the 
Judicial Committee of the Privy Council pointed out in 
Ratnam v. Cumarasamy [1965] 1 WLR 8 at 12: 'The 
rules of the court must prima facie be obeyed, and in 
order to justify a court in extending the time during 
which some step in procedure requires to be taken there 
must be some material upon which the court can 
exercise its discretion'." 

In Ryan's case, at 1753, Kennedy J, with whom Rowland 
and Nicholson JJ agreed, considered it convenient "first of 
all, to have regard to the prospect of the appellant 
succeeding in the substantive appeal if an extension of time 
were to be granted to him. This is the initial step in 
determining whether there would otherwise be an injustice 
to the appellant. It is at this initial step, in my opinion, that 
the present appeal inevitably fails". 

The position is otherwise in this present appeal. It is 
conceded on behalf of the respondent that if the extension 
of time were to be granted to the appellant there is a prospect 
of the appellant succeeding in the substantive appeal. The 
effect of that concession is important in the context of the 
reasons of the majority. 

In the reasons of Chief Commissioner Coleman it was 
said: 

"The submissions to show that in this matter there 
is the prospect of the substantive appeal succeeding 
depends heavily on the Full Bench arriving at findings 
of fact contrary to those of the Commission in the first 
instance. This requires the Full Bench to be satisfied 
that the Commissioner misdirected himself or that the 
advantage he had in seeing and hearing the witness 
could not justify the conclusions reached. While the 
submissions in respect of an application for an 
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extension of time could not go to the detail of the 
substantive arguments to establish errors of fact, the 
course which the Full Bench is being asked to consider 
is one to be approached with caution (see Gromark 
Packaging v. F.M.W.U. (1993) 73 WA1G 220 at 224). 
This is not to say that the substantive appeal could not 
possibly succeed but on what was submitted I am not 
satisfied that the prospects are favourable to the 
appellant." 

Accordingly, he concluded there was nothing in his view 
which proved that the appellant would suffer an injustice. 
In the light of that concession, that reasoning must now be 
seen as in error. 

Senior Commissioner Halliwell reached his decision on 
grounds which did not go to assessment of the prospects of 
the applicant succeeding in the appeal. In his opinion the 
matter was determined as a consequence of the equities of 
certain events which occurred at the speaking to the minutes 
on 3 May 1993. At that time the appellant's representative 
obtained from the Commission deferral of the date of 
re-employment of the respondent's member (Mr Boycott) as 
it was "certainly" the appellant's intention to appeal the 
decision to order re-employment. The appellant then 
undertook to lodge an appeal promptly. Mr Boycott was 
entitled to assume that he could present for duty on Monday 
17 May 1993. Yet in all these circumstances it was not until 
19 May 1993 that the appellant instructed solicitors in the 
matter. Senior Commissioner Halliwell, referring to the 
requirements of s 26 of the Industrial Relations Act 1979 to 
the effect that in exercising its jurisdiction the Commission 
"shall act according to equity, good conscience, and the 
substantial merits of the case without regard to technicalities 
or legal forms" reached the conclusion that the history of 
the proceedings, the conduct of the appellant, the conse- 
quences for the parties and what he called "the vested right 
to retain the judgment" pointed in his view plainly to the 
fact that no inequity was done to the appellant in refusing 
the application for an extension of time to file the appeal. 

It is sufficient to refer to two of the grounds of appeal. 
The first is that the Full Bench, through the reasons of Chief 
Commissioner Coleman, erred in determining to refuse the 
application on the ground that there was no reasonable 
prospect of success, when that issue was not contested in the 
proceedings because the President had invited counsel for 
the appellant not to pursue argument on the issue as the 
reasons of the President made apparent. The concession for 
the respondent makes it unnecessary to pursue the factual 
issues supporting those contentions and supports a finding 
that his ground is made out. It is clear that the conclusion 
that there was no prospect of success was fundamental to 
the reasoning of Chief Commissioner Coleman and that had 
he not been in error of law on that point and he would have 
been likely to reach the contrary view, so that then the view 
of he and the President (who would have granted the 
extension) would have prevailed. 

The fourth ground of appeal is that the Full Bench failed 
to apply or properly apply the test applicable for determining 
whether to grant an extension of time consistent with s 26 
of the Act. In my opinion, this ground is made out because, 
once it is conceded that the applicant had prospects of 
success in the appeal, it is not possible to conclude otherwise 
than that to refuse the application would constitute an 
injustice. There is no doubt that the conduct of the appellant 
in the light of its indications to the Commission on 3 May 
1993 was reprehensible. The facts pertaining to that conduct, 
however, cannot outweigh the effect of the concession in a 
proper application of the facts as pertaining to the exercise 
of the discretion to grant an extension of time. In my 
opinion, the majority of the Full Bench failed to properly 
apply the test which it was conceded was applicable. 

In Esther Investments Pty Ltd v. Markalinga Pty Ltd 
(1989) 2 WAR 196 it was held by the Full Court that there 
were usually four major factors to be considered in 
exercising the Courts discretion to extend time, these being 
the length of delay, the reason for the delay, whether there 
was an arguable case and the extent of any prejudice suffered 

by the respondent. Considering each of these factors in the 
present case, the position is as follows: The length of the 
delay is absolutely minimal. The reason for the delay is the 
misunderstanding by the solicitor. On the basis of the 
concession there is an arguable case. The prejudice which 
may be suffered by the respondent is the loss of expectation 
of die benefits of judgment and the loss by the employee of 
the certainty of re-employment, however, as against that, the 
employee has been remunerated since the decision of the 
Commission. The application of these tests makes apparent 
that the exercise of the discretion by the majority of die Full 
Bench miscarried, not just in the weight which it gave to 
various factors, but in failing properly to apply the test and 
thus falling into error of law. 

For these reasons I would allow the appeal. 
During the course of argument of this appeal the question 

arose whether this Court should itself grant the extension of 
time (as urged on behalf of the appellant) or whether it 
should remit the matter to the Full Bench (as submitted on 
behalf of the respondent). The powers of this court on an 
appeal include the powers to reverse, vary, amend, rescind, 
set aside, or quash the decision of the subject of the appeal 
and to remit the matter to the Full Bench for further hearing 
and determination: Industrial Relations Act 1979 s 90(3). 
Given the nature of the concession made for the respondent, 
no point would be served by remitting the application for 
leave for further hearing and determination. In my opinion, 
the order of the Full Bench dismissing the application by the 
appellant to extend time in which to file the notice of appeal 
should be set aside, leave to extend time in that manner 
should be granted and the matter then remitted to the Full 
Bench for hearing and determination of the appeal in 
accordance with the law. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 

Appeal No. 19 of 1993. 
In the matter of an appeal against the decision of the Full 

Bench of the Western Australian Industrial Relations 
Commission in Matter Numbered 844 of 1993 dated 17 

September 1993. 

BETWEEN 
Tip Top Bakeries 

Appellant 
and 

Transport Worker's Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

Respondent. 

BEFORE: 
MR JUSTICE ROWLAND (PRESIDENT). 

MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

31 March 1994. 
Order. 

HAVING heard Mr H J Dixon (of Counsel) for the 
appellant, and Mr M D Cuomo (of Counsel) for the 
respondent, the Court doth hereby order that:— 

1. The appeal be upheld. 
2. The decision of the Full Bench by its order dated 

3 September 1993, in so far as it dismissed the 
application of the appellant to extend time in 
which to file a notice of appeal, be quashed. 

3. The appellant have leave until 25 May 1993 
within which to file its notice of appeal in matter 
no. 844 of 1993. 

4. The notice of appeal filed by the appellant in the 
WA Industrial Relations Commission on 25 May 
1993 stand as its notice of appeal. 



5. The matter the subject of that notice of appeal be 
remitted to the Full Bench for further hearing and 
determination according to law. 

JOHN G. CARRIGG, 
Clerk of the Court. 

FULL BENCH— 

Appeals against decision of 
Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Limited 

(Appellant) 
and 

Actors Equity of Western Australia (Union of Employees) 
(Respondent) 

No. 1283 of 1993. 
and 

Chamber of Commerce and Industry of Western Australia 
(Appellant) 

and 
Actors Equity of Western Australia (Union of Employees) 

and Others 
(Respondents) 

No. 1297 of 1993. 
22 March 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Parks and myself. 

These two appeals were heard together because it seemed 
to us just and expedient to do so, there being no obvious 
prejudice to any party by our so doing. The advantages in 
economy of time and cost were obvious to the Full Bench. 
Further, we were of the opinion that it would be a proper 
exercise of our discretion under s.31 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), having regard to the legal questions which 
arose, if we gave leave to Counsel to appear, notwithstand- 
ing Mr Walsh's objection. That, it is fair to say, was a 
decision which was borne out by the argument which was 
put to us upon the hearing and determination of these two 
appeals. 

The appeals were instituted against the decision of the 
Commission at first instance, contained in an order which 
was dated 30 August 1993, and which was perfected by 
being deposited in the registry of this Commission on 9 
September 1993. 

The Order. 
It is convenient to set out the terms of the order 

hereunder:— 
"1. That so far as the claim in terms goes to the 

following Respondents it shall be divided from A 
18 of 1989 and be designated A 18A of 1989. 
• Myer WA Stores Ltd 
• Aherns Pty Limited 
• St Martins Properties (Aust) t/a Karrinyup 

Shopping Centre 
2. That so far as the claim- in terms goes to Burswood 

Resort (Management) Limited it shall be divided 
from A 18 of 1989 and be designated A 18B of 
1989. 

3. That so far as the claim in terms goes to 
Adventureworld (WA) Pty Ltd t/a Adventure- 

world it shall be divided from A 18 of 1989 and 
be designated A 18C of 1989. 

4. That a new award to be known as the' 'Performers 
Live Award (WA) 1993" in the terms of the 
following Schedule shall now issue; provided that 
its terms in respect of the Respondents cited in 1, 
2 and 3, other than as to respondency, shall not 
apply with the question/s of the terms to apply to 
those respondents being the subject of conciliation 
and/or arbitration by means of the divided matters 
identified in 1,2 and 3 of this order. 

5. That the award shall have effect from the 
beginning of the first pay period on or after the 
14th day of September 1993. 

6. That Clause 7.—Rates of Pay of the Schedule 
shall operate for a term of 6 months from the 
beginning of the first pay period on or after the 
14th day of September 1993 during which period 
the matter of the base rate/supplementary pay- 
ments requirement of the First Award Principle 
shall be addressed. 

7. The term provided for in 6. hereof may be 
extended or reduced only by order of the Commis- 
sion." 

We will turn to some discussion of the actual terms of the 
order later. 

The appellant in appeal No 1283 of 1993, Burswood 
Resort (Management) Limited (hereinafter referred to as 
"Burswood"), is and was, at all material times, an employer 
which conducts and conducted the Burswood Casino and 
other facilities at that site. 

The appellant in appeal No 1297 of 1993, the Chamber 
of Commerce and Industry of Western Australia (hereinafter 
referred to as "CO") is, of course, an employer organisa- 
tion and is duly defined in the Act. 

The respondent to both appeals, the Actors Equity of 
Western Australia (Union of Employees) (hereinafter 
referred to as "Equity"), is and was, at all material times, 
an employee organisation registered under the provisions of 
the Act. 

GROUNDS OF APPEAL IN APPEAL No. 1283 OF 1993. 
The grounds of appeal, as amended, in appeal No 1283 

of 1993 read as follows (see pages 5-7 of appeal book No 
1283 of 1993, volume 1):— 

"1. The Commission erred in the exercise of its 
discretion in determining that an award should 
issue binding the appellant when: 
(a) there was no, or no sufficient, evidence that: 

(i) the appellant employed or proposed to 
employ persons in classifications pre- 
scribed in the proposed award; 

(ii) persons engaged by the appellant as 
entertainers were paid or otherwise 
granted conditions below those pre- 
scribed in the proposed award; and 

(iii) there was a need for an award in the 
terms proposed by the respondent to be 
made binding the appellant; 

(b) the Commission failed to have regard, or 
proper regard, for the evidence that: 

(i) the appellant did not engage entertainers 
directly but through agents instead; 

(ii) the appellant intended that such enter- 
tainers be contractors, and not employ- 
ees; 

(iii) the appellant deducted no tax from 
payments made to agents or entertain- 
ers; 

(iv) the appellant, in substance, exercised 
no, or little, control over how, and the 
manner in which, entertainers per- 
formed; and 

(v) the award rate sought was not expected 
to have relevance as, because of the 



standards of the appellant, entertainers 
engaged by agents to work at the 
appellant's premises could command 
much more; 

(vi) Payment was made by the appellant 
directly to agents of entertainers. 

2. The Commission erred in finding that the appel- 
lant should be bound by an award without: 

(a) expressing any, or any sufficient, reasons for 
its decision; and 

(b) making any findings that: 
(i) the appellant engaged employees eligi- 

ble for membership of the respondent; 
(ii) there was a need for an award in the 

terms proposed to apply to such em- 
ployees; and 

(iii) the terms proposed by such an award 
were consistent with the State Wage 
Fixing Principles and, in particular, the 
First Award Principle. 

3. Insofar as the Commission relied upon its finding 
that, of all of the respondents to the application for 
the proposed award, live entertainment was most 
integral to the appellant's operations, the Com- 
mission erred in law in that, in the absence of 
evidence that such live entertainment was ren- 
dered by employees of the appellant, this was an 
irrelevant factor. 

4. Insofar as the Commission relied upon its findings 
that: 

(a) it was open to conclude that respondents to 
the application for the proposed award 
entered into an employment relationship with 
entertainers; and 

(b) there was an unequal bargaining position on 
the part of entertainers, in holding that an 
award should bind the appellant, die Com- 
mission erred when there was no, or no 
sufficient, evidence to make such findings in 
respect of the appellant. 

5. The Commission erred in law and in fact in 
determining that an award should issue binding 
the appellant provided that its terms would not 
apply with the question of the terms to apply to 
the appellant being the subject of conciliation 
and/or arbitration in further proceedings in matter 
no. A1 SB of 1989 when having complied arbitra- 
tion of the respondent's claim, the Commission 
had no power: 

(a) to divide the proceedings as the matter was 
no longer properly before it; 

(b) to direct the parties to enter into conciliation 
in respect of a matter which had, in effect, 
already been arbitrated; and 

(c) in the absence of a new claim by the 
respondent for an award against the appel- 
lant, to further arbitrate a matter which had 
already been arbitrated. 

6. The Commission erred in fact in finding that the 
respondent's submission that the impact of the 
Federal Award has provided a source of reasona- 
ble and certain minimum regulation which is 
widely accepted by those involved in the enter- 
tainment industry was supported by the evidence 
of one Mr Morrissey when Mr Morrissey gave no 
such evidence." 

GROUNDS OF APPEAL IN APPEAL No. 1297 OF 1993. 
The grounds of appeal in appeal No 1297 of 1993 read 

as follows (see pages 3-4 of appeal book No 1297 of 
1993):— 

"1. The Commission erred in finding the terms in the 
Schedule (to be known as the Performers Live 
Award (WA) 1993 ("the new Award")) were 
consistent with the State Wage Fixing Principles 

and, in particular, the First Award Principle and 
reflected existing terms and conditions of employ- 
ment when: 

(a) there was no, or no sufficient, evidence that: 
(i) person engaged in callings referred to in 

the new Award currently enjoyed terms 
and conditions of employment equal, or 
closely similar, to those contained in the 
new Award; and 

(ii) the terms and conditions contained in 
the new Award were "consensually 
applying more widely across theatre and 
entertainment venues in Western Aus- 
tralia" other than by way of (federal) 
award regulation. 

(b) the Commission failed to have regard, or 
proper regard, for the appellant's submission 
that the evidence relating to the terms and 
conditions which apply, or have from time to 
time been applied, in respect of Myer WA 
Stores Ltd, Ahems Pty Ltd, St Martins 
Properties (Aust) T/A Karrinyup Shopping 
Centre, Burswood Resort (Management) 
Limited and Adventureworld (WA) Pty Ltd 
T/A Adventureworld (referred to collectively 
hereafter as "the objecting respondents") 
should be excluded from the consideration of 
what constitutes existing terms and condi- 
tions when: 

(i) the objecting respondents were to be 
divided from A18 of 1989; and 

(ii) the terms and conditions of the new 
award, except for respondency, were not 
to have application to the objecting 
respondents. 

2. The Commission erred in finding that the terms 
and conditions in the new Award otherwise apply 
by award regulation in Western Australia pursuant 
to a federal award when there was no, or no 
sufficient, evidence to support such a finding. 

3. The Commission erred in finding that the vast 
majority of respondents to this claim do not 
oppose the conditions sought by the Union, the 
Commission erred when there was no, or no 
sufficient, evidence to make such a finding. 

4. Insofar as the Commission relied upon its finding 
that the vast majority of respondents to this claim 
do not oppose the conditions sought by the Union, 
the Commission erred in that this was an 
irrelevant factor in considering whether or not the 
tests required by the First Award Principle were 
properly satisfied. 

5. The Commission erred in finding that in the 
absence of objection to the conditions sought it 
was not necessary or appropriate to conduct 
surveys and inquiries into the existing terms and 
conditions which apply in the industry or indus- 
tries to be covered by the new Award. 

6. The Commission erred in finding that the First 
Award Principle had been satisfied without: 

(a) expressing any sufficient reasons for its 
decision; and 

(b) making any, or any sufficient, finding that 
each and every term contained in the new 
Award were consistent with the First Award 
Principle." 

BACKGROUND. 
The proceedings commenced by an application numbered 

A 18 of 1989 which was lodged in the Commission on 10 
August 1989, and was, in fact, an application made by 
Equity for a new award to issue, to be known as the 
Performers Live Award (WA) (hereinafter referred to as 
"the award"). By the decision appealed against, inter alia. 
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the Commission issued that new award (see pages 73-127 
of appeal book No 1283 of 1993, volume 1). 

The matter was heard and determined by the Commission 
on 8, 9, 10, and 14 September 1992, and on 12, 16, 21, 23 
and 28 October 1992. 

The history of this matter is set out in the reasons for 
decision of the Commission at first instance (see pages 
16-72 of appeal book No 1283 of 1993, volume 1). 

A number of parties were obliged to be served with the 
claim pursuant to s.29A(2) of the Act, and that is how the 
Trades and Labor Council, the Minister for Labour, the 
Australian Mines and Metals Association (Inc), and the CCI 
came to participate in the hearing and determination of the 
application at first instance. As well, there were interven- 
tions by The Shop, Distributive and Allied Employees' 
Association of Western Australia and the Building Owners 
and Managers Association of Australia Ltd (hereinafter 
referred to as "BOMA"), all at first instance. In fact, 90 
respondents in the private and public sector were served, at 
first instance. The only parties who pursued any opposition 
to the application at first instance, apart from the CCI, were 
those respondents named in the order made at first instance. 

The only parties who sought to be heard upon this appeal 
were those parties named in the heading of these reasons for 
decision. 

The claim set out the terms of a proposed new award. The 
application for a new award was opposed. 

The application was called on for hearing in 1990, but it 
was adjourned pending further discussions, and was not 
called on again until mid-1992 when a number of 
conferences pursuant to s.32 of the Act occurred. Those 
conferences did not achieve a resolution of the matter, and 
the matter was heard and determined by the Commission at 
first instance. 

The applicant sought to cover a wide range of performers, 
and there was, as well, a wide range of employers in what 
was described as the entertainment and associated indus- 
tries. At first instance, Ms Giles (of Counsel) submitted that 
the terms of the award were almost identical to the Federal 
award and well known in the industry. The Federal award 
is named the "Actors Theatrical Award 1981" (hereinafter 
referred to as "the Federal award"). Indeed, until this order 
was made, there was no State award. There was and is no 
common rule award applying in the State. There is, however, 
a State musicians award which applies to musicians and 
which was referred to in evidence in these proceedings. 

This was, of course, an application for a new award, there 
being no award which covered the industries, the subject of 
the proposed scope clause. It will assist to examine the scope 
clause as it issued, and we set it out hereunder:— 

"4.—Area and Scope. 
(1) This award shall have effect throughout the State 

of Western Australia and shall subject to the 
Industrial Relations Act 1979 include employ- 
ment outside the State of Western Australia where 
such employment originated in Western Australia. 

(2) This award shall apply to all employees employed 
in the callings described in Clause 7.—Rates of 
Pay of this award in the industries as carried out 
by the respondents. 

(3) (a) Without limiting the foregoing the entertain- 
ment and associated industries shall include: 
Opera, Dance, Theatre, Music Theatre, Pup- 
petry, Variety Shows, Vaudeville Shows, 
Circuses, Revues, Pantomime, Balls, 
Dances, Weddings, Socials, Retail Store 
Promotions feature performers appearing in 
person and who are engaged in the callings 
described in Clause 7.—Rates of Pay of this 
award, (subject to paragraph (b) of this 
subclause) public relations and promotions 
featuring performers appearing in person. 
Shopping Centres, Markets, Restaurants, 
Cabarets, Casinos, Nightclubs, Taverns, 
Clubs (including but not limited to Social 
Clubs, Sporting Clubs, Ethnic Clubs), Theme 

Parks, Festivals, Ships and Ferries, Schools 
(including but not limited to Dancing 
Schools, Drama Schools, Talent Schools, 
Primary Schools, Secondary Schools, Uni- 
versities and Colleges), Entertainment Pro- 
moters, Entrepreneurs, Agents, Bandleaders, 
Entertainment Contractors/Directors, Arenas 
(including but not limited to Skating Arenas), 
Recreation Centres and all Open Air Venues 
(including but not limited to Recreational 
parks. Aquatic Centres, Streets, Arenas, 
Building Sites). 

(b) This award shall not apply to persons 
employed as a Father Christmas or a Talking 
Tree by a retailer in a retail shop or in the 
immediate vicinity such as walkways, en- 
trance foyers and the like, or for the purposes 
of a Retail Store Promotion. 

(c) This award shall not apply to persons 
employed pursuant to the Mannequins and 
Models (Western Australia) Award or to any 
successor award made thereto. 

(4) Notwithstanding the provisions of subclause (1) of 
this clause the only parts of this award which shall 
apply to any employee whose ordinary weekly 
wage exceeds the upper salary limit figure 
hereinafter referred to and who does not come 
under the provisions of subclause (5) of this clause 
shall be: 
(a) Clause 4.—Area and Scope 
(b) Clause 8.—Aggregate Payments 
(c) Clause 16.—^Travelling 
(d) Clause 20.—Annual Leave 
(e) Clause 21.—Annual Leave Loading 
(f) Clause 29.—Hazardous Action 
(g) Clause 32.—Compassionate Leave 

(5) The only parts of this award which shall apply to 
any employee whose ordinary weekly wage 
exceeds the upper salary limit figure hereinafter 
referred to and who was not at the time of 
engagement resident in Australia nor an Austra- 
lian citizen shall be: 
(a) Clause 4.—Area and Scope 
(b) Clause 8.—Aggregate Payments 
(c) Clause 16.—Travelling 

(6) The "upper salary limit figure" shall be equiva- 
lent to the rate prescribed in paragraph (a)(iv) of 
subclause (1) of Clause 7.—Rates of Pay of this 
award plus three times such rate additional." 

The award, as it issued, contains a comprehensive set of 
terms. 

The respondents grouped in the Schedule to the proposed 
award were under a large number of headings designating 
their industries. We will not reproduce all of them hereunder 
(they are set out at page 18 of appeal book No 1283 of 1993, 
volume 1), but they range from Opera through Puppetry, 
through Hotels, Motels, Taverns and Winehouses, through 
Cabarets and Casinos, through Retail Stores, Shopping 
Centres, Clubs, Ships and Ferries, Schools and Universities, 
Real Estate Agents and Disk Jockeys. 

The callings which appear in clause 7, as it was applied 
for, range from Solo, Duo, Trio, Quartet, Artists as 
Speciality Artiste, through Variety Artists, Vocalists, Ac- 
tors, Models, Skaters, and Aquatic Artists. (We have not 
listed all of the callings or industries here). 

At the time the claim proceeded to hearing, those 
respondents maintaining objections were Ahems Pty Ltd, 
Myer (WA) Stores Limited, which are retailers, Burswood. 
St Martins Properties (Aust) trading as Karrinyup Shopping 
Centre, Adventureworld (WA) Pty Ltd trading as Adven- 
tureworld, and Ward Holt Pty Limited. The former are 
retailers. Burswood conducts a Casino and hotel. St Martins 
Properties (Aust) trading as Karrinyup Shopping Centre has 
a shopping centre. Adventureworld is an amusement park. 

Insofar as the claim related to Ahems Pty Ltd, Myer (WA) 
Stores Limited, and St Martins Properties (Aust) trading as 
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Karrinyup Shopping Centre, the order made by the 
Commission was that the claim was divided off and 
designated A ISA of 1989. The same occurred in relation 
to the claims against Burswood and Adventureworld (WA) 
Pty Ltd trading as Adventureworld, which were designated 
A 18B of 1989 and A 18C of 1989 respectively, subject to 
the making of the awards to which we now refer. 

Significantly, there was an order which issued the new 
award, namely the Performers Award (WA) 1993. The 
respondents named in that award were those persons served 
with the application at first instance as respondents who did 
not oppose the application. However, the order specifically 
provided that the detailed terms in respect of Ahems Pty Ltd, 
Myer (WA) Stores Limited, and St Martins Properties 
(Aust) trading as Karrinyup Shopping Centre, as well as 
Burswood and Adventureworld (WA) Pty Ltd trading as 
Adventureworld, should not apply. The question of the 
terms which would apply to those respondents were directed 
to be the subject of further conciliation or arbitration "by 
means of the divided matters". In other words, the 
Commission purported to issue awards binding these 
respondents (and Equity), but containing no terms. 

There was a substantial amount of evidence given, 
particularly for the applicant, and on 23 July 1993, 12 
August 1993, and 27 August 1993, upon a speaking to the 
minutes, further submissions were permitted which related 
to questions concerning the application of the Structural 
Efficiency Principle and the Wage Fixing Principles. 

There was a great deal of evidence called, and we do not 
propose to canvass all of it. The evidence as such and the 
findings based on such evidence were comprehensively set 
out in the Commission's reasons. In our resume of the 
submissions made, it will be clear what areas of evidence 
require attention in this matter. There was evidence of what 
occurred. 

For the applicant, there was a large number of witnesses 
called, including performers, union officers, agents and 
persons who engage performers, artists, etc, of entertainers, 
officials in the industry and the practices, the current 
Secretary of Equity, Mr Jay Riordon Walsh, and Mr Ron 
Eley, formerly entertainment director at Burswood. We will 
refer to some of that evidence hereunder. 

For the respondents, Mr lan Michael Spence, the centre 
manager of Garden City Shopping Centre and chairperson 
of a division of BOMA, gave evidence, as did Ms Joy Meryl 
Howe, an advertising and promotions manager for the 
manager of 24 shopping centres, Mr David Higham, an 
industrial relations manager employed by Myer Stores 
Limited, Mr Gary Jackson, the marketing manager for the 
Karrinyup Shopping Centre, Ms Heidi Obst, the managing 
director of a promotions company by the name of UUA, Ms 
Penelope Fletcher-Hughes, marketing manager for the 
Centrepoint Shopping Centre, and, in addition, Mr James 
Morrison, an entertainer. 

For Burswood, Mr William Barton Morrissey was called. 
He is the current entertainment manager. 

For Adventureworld, Mr Paul Grootveld was called. 
The evidence of Mr William Barton Morrissey, the 

entertainment manager at Burswood and acting director of 
entertainment currently, touched on a number of matters. At 
Burswood, he said, there are employed Perth bands. There 
are also employed comedians, duos, and full stage produc- 
tions, etc. 

To engage an act he proceeds to book them and negotiate 
a deal. Various agents have their own standard contracts, but 
one discusses how to acquire an act with an agent. One pays 
what is fair and reasonable for the act. He did not use awards 
in connection with the entertainment industry in assessing 
the proposed fee or price, but was generally aware of the 
terms of the award, on his evidence. He did refer to the 
minimum rates in the Musicians Award and said that he 
knew what the going rate would be paid for a comedian 
"under Equity". 

The hours of work, date of work, and type of work are 
discussed with the agent, because the agent needs to know 
the amount of work required to be done before he/she can 
establish a fee with the particular artist involved. Mr 

Morrissey said that he directly approaches artists, but the 
initial booking and confirmation would be done through an 
agent. One pays on the invoice to the agent, and that 
payment includes the artist's fee and the agent's fee. 
However, agents submit invoices setting out both the agent's 
fee and the artist's fee. It is for the agent to deduct tax before 
passing the moneys on. The agent's fee has been 10% for 
some time. Burswood does not deduct tax because they have 
not the administrative capacity available, Mr Morrissey said. 

He has himself cautioned artists about on stage language. 
Burswood always provides a support act, that is a local one, 
to satisfy Equity and Musician Award requirements (see 
page 325 of appeal book No 1283 of 1993, volume 1). It does 
enter into contracts with international artists. 

He was unaware of any minimum rate operating in the 
area, but was paying through agents more than the minimum 
rate. Burswood does not employ directly anyone who could 
be covered by the proposed award. He pays what is fair and 
far more than a minimum rate. 

There was evidence from Mr Ron Eley, formerly director 
of entertainment at Burswood from 1986 to 1992. He was 
called by the applicant, Equity. In order to arrange 
entertainment, he dealt with performer's agents and entre- 
preneurs. He did not deny that there was direct engagement 
of artists or performers by Burswood, but was somewhat 
vague about it in evidence. He organised musicals, cabarets, 
general performers, comedians, dancers, and variety artists. 
In most cases, there was an intermediary, an agent, 
entrepreneur, or producer. Lighting and venues were 
provided, of course, by Burswood, and, indeed, there were 
several venues at Burswood where performances took place. 

He could not recall the use of a standard written contract, 
but payment was negotiated when the artist was contracted. 
In relation to performances, he would view rehearsals at the 
venue and provide the performers with a brief requirement 
of what was the act. He would check at rehearsals to make 
sure of the standard of the act. Indeed, one act was 
terminated by him when it was not up to standard. On the 
majority of occasions, Burswood would provide staff to 
operate sound mixing equipment. 

No complaint had been received as to conditions at 
Burswood, and Burswood engaged or employed interna- 
tional artists. 

There was evidence from Ms Jennifer Mary McNae, an 
actor and director of 37 years, and a member of Equity. 
Indeed, she was a former President and Vice-President. She 
was of opinion that consolidation of wage rates was sought 
because there was a good Federal award with which they felt 
secure, so an improvement of areas which fell outside that 
was sought. In particular, she said that areas like cabaret, 
variety, and places like Adventureworld would benefit from 
a common rule award, and the proposed award reflected the 
Federal award in many ways. The Federal award had made 
a difference in the industry, and she pointed to a number of 
clauses in the Schedule which she felt were needed (see 
pages 387-391 of appeal book No 1283 of 1993, volume 1). 

Ms McNae had made submissions to Adventureworld on 
one occasion seeking an engagement, and those submissions 
were based on the Federal award. She gave evidence that 
few people in Australia have worked continuously in the 
entertainment industry, and opined that it was worse in 
England where she used to also work. 

Her evidence was not that Federal award conditions are 
widely applied where the award itself does not operate. 

There was evidence from Mr John Geoffrey Low whose 
agency firm called Bullshot Management represents 250 
actors plus juveniles and extras. He said, quite plainly, that 
there is a tendency to under-value the work in those ((ie) 
amongst employers) who have only a minor attachment to 
the industry. He himself was formerly a President of Equity. 

The base which he used for negotiations on behalf of 
persons he represents is the Federal award. That is, he said, 
a minimum rates award which he uses as a starting point. 
If that minimum rate for the work is not accepted, then they 
break negotiations. That is not the case with other agents and 
producers. His agency is licensed under the Employment 
Agents Act 1976. He describes his agency function as acting 
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as an intermediary between the two principals to a contract 
of employment. He has had negotiations with Burswood (see 
pages 448-449 of appeal book No 1283 of 1993. volume 1). 
Bullshot Management does not employ performers. Al- 
though it is named as a respondent, it is not an employer. 
Bullshot Management was finally not named as a respondent 
(see page 65 of appeal book No 1283 of 1993, volume 1). 

Burswood had inquired about options for the engagement 
of performers for Zodiac parties in May 1993, of Bullshot 
Management. Burswood said that the costing on that basis 
for employment of a performer seemed too high. The 
mention to Burswood of the Federal award as a benchmark 
seemed to him to have caused concern. He said that 
Burswood expected work to be done at less than the award 
rate. 

He conceded that it was possible that some agents 
employed performers under a master/servant relationship, 
but was unable to say that it occurred. He said that an award 
was there to protect employees from exploitative practices. 

The majority of late payments ((ie) late payments of 
moneys due to artists, performers, etc), he said, was for 
persons in a direct employment relationship (see page 477 
of appeal book No 1283 of 1993, volume 1). (By that we 
assume that he meant one not contracted through an agent 
as an intermediary). 

He contended that a group, for example, which performs 
two or three days a week at Karrinyup, even if they were 
not actually employed ((ie) employees), should be protected 
by award. If they are paid a fee, it should be a recognition 
of the award, he said. 

There was substantial evidence from Mr Jay Riordon 
Walsh, a singer, comedian, actor, and a former President of 
Equity, and now its Secretary. Indeed, he has been Secretary 
since 1983. Equity had 600 active members. His evidence 
was that, in areas removed from the larger employers, it was 
hard to establish whatever terms and conditions would 
apply. There is nothing to which to refer, and there are no 
ground rules, except to try and convince them that the only 
standards which the organisation has are those contained in 
the Federal award. That was his evidence. In addition, he 
said all that could be done was also to convince the 
employers that those standards in the Federal award were 
the ones which it would be in the industry's best interests 
to see followed. Quite often, his evidence was, it is difficult 
to so convince them. 

Roping-in proceedings are difficult because of the short 
duration of so many productions. 

There are presently State awards which are mirrors of the 
Federal award in the four mainland States. 

Exhibits G2 to G8 set out examples of disputes which 
occur. 

Actors are not prepared, on any widespread basis, to 
accept work at less than the Federal award minimum rate. 
However, they express an attitude that if they use the rates 
contained in the Federal award, they do not get any work. 

He gave evidence of Burswood engaging performers, and 
of clubs and publicans exerting control over times of 
performance, times for breaks, and general conduct and 
behaviour of artists. Similar control, he said, was exercised 
by retail establishments. Indeed, there was total control over 
actors in the theatre environment by the director of the 
production and by the general manager of the company, too. 

He said that there were various methods of paying tax. 
There would be more easily resolvable disputes were 

there an award. It was now a matter of opportunity to seek 
an award. Some concerns had been passed on to him about 
Adventureworld's rates of pay. Some employers do adopt 
the Federal award, he said. Many people telephone the office 
to ask for guidance with regard to employment or 
entertainment, and the only guidance is the basis of the 
Federal award. People, he said, voluntarily accept that it is 
a guide, somewhere for them to start. 

Mr Alan Robert Brown, a clown, was of opinion that his 
employer is the person who wants the work done. 

Mr Thomas Diarmuid Davin, a variety entertainer, 
complained of trouble with Pioneer World over his rates. He 

gave evidence of performing at a theme night for Oil Tools 
International at Burswood where he was paid by Oil Tools 
International. He had not had trouble being paid by 
Burswood. 

Mr Ian Michael Spence of Garden City Shopping Centre 
gave evidence of engaging entertainers to maximise sales. 
These included clowns and costumed spruikers. He would 
negotiate a fee with them. He said he was aware of an award 
rate applying, but had no approaches from Equity. He said 
that the only persons engaged as employees were food 
demonstrators, but this statement was objected to in 
evidence. They impose standards on performers. If his 
organisation became concerned, they would, for example, 
stop a show. Some performers may be paid by voucher. 
There was reference in his evidence to Mr Sidney Leonard 
Plummer, a clown and entertainer who had also given 
evidence in this matter. Mr Spence said that Mr Plummer 
was a professional whom they contacted to do the work 
which they wanted done. 

There was evidence from Mr James Morrison, a ventrilo- 
quist and puppeteer, who was represented by an agency, 
UUA. His evidence was that he did pay provisional tax, but 
was of opinion that there ought to be a minimum rate of pay 
set for professionals as well as amateurs. 

Ms Joy Meryl Howe gave evidence about 24 shopping 
centres which her employer manages. Standard amounts are 
charged by entertainers around shopping centres, she said. 
Promotional companies for spruikers set out an hourly 
charge for spruikers. They have had no disputes or 
complaints about rates. They pay on invoices without 
deduction. Sometimes entertainers ask for cash in hand. She 
was able to resolve one matter where there were problems 
by discussion with the union. 

Mr David Higham, the State employee and industrial 
relations manager for Myer Stores Limited, a retailer, gave 
evidence that his employer engages entertainers. It is not a 
respondent to the Federal award. Performers whom they 
engage do not request Actors Equity rates. Sometimes, an 
agency is used, but more often than not a performer is 
engaged by direct contact and negotiations take place with 
the performer. No tax is deducted, whether the payments are 
made by cash or by cheque. 

There was evidence from Mr Gary Jackson, the marketing 
manager at the Karrinyup Shopping Centre. Entertainers 
whom they engaged are engaged either through agencies or 
direct. Agencies quote awards, but he has no reference to 
awards. He has had no disputes with performers. They 
explain their standards to new performers or their agents. 
They did take one employee directly on their payroll. 

There was evidence from Paul Grootveld, the managing 
director of Adventureworld, who, amongst other things, said 
that he had entered into contracts with their own group of 
dancers, singers, and entertainers. 

An agent, Ms Heidi Obst, who is the managing director 
of a promotions company, gave evidence that the company 
operates in shopping centres and mall promotions for the 
most part, and that she had to engage performers. They 
specified a fee and her company deducted its commission. 
They did not pay wages and they were not their employer. 

There was similar evidence from Ms Penelope Fletcher- 
Hughes, the marketing manager of Centrepoint Shopping 
Centre. 

FINDINGS OF THE COMMISSION AT FIRST 
INSTANCE. 

The Commission considered the evidence and the 
submissions and the material before it in the course of 
detailed reasons for decision. 

We will not recite all of the findings made by the 
Commission hereunder since some do not relate to matters 
appealed against. We should add that the Commission 
canvassed the evidence before it in a substantial amount of 
detail. The following relevant findings are set out here- 
under:— 

(1) The Commission asked the question whether an 
award should issue, and, if so, in what terms, a 
question which contained implied questions as to 
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whether there was jurisdiction for the Commission 
to inquire into and deal with the claim. The 
Commission, too, recognised that, implicit in the 
questions that jurisdiction exists, the considera- 
tion will go to not only the parties to be bound 
should an award issue but also the terms to be 
applied in respect of those parties. 

The Commission applied the Principles set out 
in ADSTE v. Hamersley Iron Pty Ltd 64 WAIG 
141, and Hamersley Iron Pty Ltd v. ADSTE 64 
WAIG 852 per Brinsden J at page 853. 

(2) The Commission held that it must have due regard 
for the Wage Fixing Principles in respect not only 
of the question whether an award should issue but 
also in respect of any question arising as to the 
award's terms. It made reference to the First 
Awards and Extensions to Existing Awards 
Principles. 

(3) (a) The Commission observed, rightly, that the 
onus lies with the union to establish the 
reasons for issuing an award, observing, too, 
that the evidence before it was drawn from 
entertainers across a spectrum of work, of 
work experience in a range of venues, and of 
extensive experience, as well as limited 
experience in entertaining. The Commission 
said that there was evidence from those 
involved in other capacities, such as an 
industrial capacity, or as an agent, or in the 
use of services of entertainers. The Commis- 
sion said that the evidence was that even 
skilled and experienced performers experi- 
ence relatively limited and intermittent work 
opportunities. 

(b) Next, the Commission found that this situa- 
tion was most pronounced in what might be 
termed "variety" entertainment, but it 
seemed that even in mainstream areas, such 
as the theatre, work was usually periodic. 

(4) That it was probable that one consequence of this 
state of affairs was that performers were more 
likely to be subject to an unequal bargaining 
position in relation to an employer than are skilled 
workers in many other occupations. Thus, the very 
real prospect which arose was that performers 
were likely to be in the position of being forced 
to buy opportunities to work through sacrificing 
the value of their work. 

(5) There was evidence of exploitation before the 
Commission, and the Commission had no doubt 
that a minimum terms and conditions award 
would militate against this in the type of work the 
subject of the claim. 

(6) (a) The union's submission that the impact of the 
Federal award had provided a source of 
reasonable and certain minimum regulation 
which was widely accepted by those in- 
volved in the entertainment industry was 
supported by the evidence not only of the 
experienced artists such as Ms McNae and 
Ms Rosemary Barr, but also by Mr Low and 
Mr Morrissey. 

(b) The evidence of Mr Venables as to the 
benefits of a State award could be added to 
this. 

(7) The evidence of short-lived companies engaging 
in the provision of entertainment of various types 
and in various venues but not meeting the due 
benefits to entertainers in the process served to 
heighten that need not only for performers but also 
for bona fide employers. 

(8) The extension of benefits of reasonableness and 
certainty by way of a State award with common 
rule application appeared to have merit. 

(9) (a) The fact that a large number of respondents 
to the union's claim, some 80 of those served, 

did not object to the issue of an award must 
be of some account. 

(b) This fact could not prejudice the position of 
those respondents who did object to the 
claim, but it was a fact which should be 
weighed up in considering their submissions, 
insofar as those went to the general objection 
to any award issuing at all. 

(c) Notwithstanding that the respondents criti- 
cised the union for not pursuing "roping-in" 
applications in the Federal jurisdiction in lieu 
of this application for an award, the course 
taken by the union was legitimately open to 
it. 

(10) The arrangements between entertainers and others 
to appear were varied. There were probably some 
arrangements which were truly made between 
principals and contractors, but the Commission 
was of opinion that it was open, on what was 
before it, to conclude that arrangements which 
some parties believed were not those of an 
employer/employee relationship could, on a 
proper examination of all the circumstances, well 
be so characterised in law. 

(11) The Commission concluded that the union had 
established the merit of an award issuing, and the 
Commission found no impediment to those 
respondents who had not objected at all to the 
application by the union being named in the 
Schedule to the award which ultimately issued, as 
respondents. 

(12) Whilst the Commission was satisfied that the 
findings on the evidence as to intermittent work 
and isolation of entertainers would apply in 
respect of employment in those sectors in which 
objecting respondents such as retail stores and 
shopping centres were involved, it did not 
consider that the union had established any litany 
of exploitation in this area, nor had it sought to 
assert that that was the case. On the other hand, 
the Commission considered that the submission 
by the union as to its need in the interests of 
minimum reasonable standards had merit. 

(13) The Commission formed the following conclu- 
sions as to objections raised in retailing and those 
raised by BOMA:— 

(a) The arrangements were quite straight for- 
ward and involved engagement (whether of 
an employee/contractor), performance and 
payment to the entertainer either directly or 
through an agent. 

(b) They were generally very short term both in 
terms of hours worked in a day or over a 
period. 

(c) There was generally no exercise of control 
while the performance was being carried out, 
but there was a reservation of a right of 
control. 

(d) Payment would not commonly include taxa- 
tion considerations. 

(e) The arrangements as to the type of perform- 
ance to be carried out might be arrived at 
directly between the retail store or shopping 
centre management or through an agent 
relaying the requirements to a particular 
entertainer. 

(0 Commonly, the engagement/employment 
was entered into through the medium of an 
agent, and the payments were, in the terms 
of the union's position, generally reasonable. 

(g) Nothing in those findings would conclu- 
sively exclude employer/employee relation- 
ships. 

(h) The incidence of employer/employee rela- 
tionships involving performers in the retail 
industry was not, die Commission found, so 



insignificant as some of the submissions in 
objection would have it. 

(i) The principal objections in the retailing area 
which went to concerns over the prospect of 
another award and the prospect of an overlay 
of another set of award terms and conditions 
involving any excessive administrative bur- 
den, and extra costs out of all proportion to 
the current incidence of utilisation of per- 
formers' skills did not override the union's 
case for respondency. This might be best 
dealt with in respect of the terms to apply. 

BURSWOOD'S OBJECTIONS 
(14) There are a number of awards applying, too, at 

Burs wood, and there was sufficient evidence 
before the Commission to warrant in naming 
Burswood as a party to the award, subject to the 
question of considering what terms were to apply, 
as the Commission observed, in relation to BOMA 
and the retailing objectors. 

(15) Whilst it may be that the nature of engagements 
of entertainers within the complex did not, in fact, 
have much bearing on the minimum standards 
which the union sought, the relatively high 
incidence of entertainers engaged had ramifica- 
tions in terms of administration which were not 
inconsequential. 

(16) The question of what terms were to apply was 
important and this was a matter for discussion 
with a separate s.32 conference to be held. 

OBJECTIONS OF ADVENTUREWORLD 
(17) The terms in the Federal award in question seem 

to be well behind general standards, and, thus, the 
Commission was not able to say that a Federal 
award with inferior standards covering categories 
of workers other than those sought to be covered 
here should be held against this union in favour 
of the employer respondent to the Federal award, 
on the basis that another union should extend the 
coverage of the Federal award. 

(18) As to clause 6, this was not within jurisdiction for 
its effect would be to sweep up true principal- 
contractor relationships. 

WAGE FIXING PRINCIPLES 
(19) It was clear and was indeed conceded by the union 

that the schedule of terms sought did not meet 
paragraph (d) of the First Awards Principle (72 
WAIG 191 at 203), and, in particular, did not 
express the total minimum rate in two parts (base 
rates and supplementary payments) which bear a 
proper relationship to the rates for relevant 
classification in other minimum rates awards. 

(20) It was not necessary to negotiate all the require- 
ments of the Structural Efficiency Principle. 

(21) The Commission rejected the argument that the 
union had not met paragraph (a) of the First 
Awards Principle because it had not established 
that the terms of its schedule reflected existing 
terms and conditions. This was because it was a 
matter of unrefuted record in this matter that the 
union here had sought to reflect existing minimum 
conditions applying by award regulation in West- 
em Australia pursuant to a Federal award. It was 
also a matter of record that the Commission had 
required the union to serve its schedule of terms 
as amended in the course of long conference and 
hearing proceedings on all the respondents it 
sought to bind. It was also a matter of record that 
in respect of any named respondent about which 
there was any doubt as to service of the claim or 
as to functioning, the Commission required the 
union to confirm its pursuance of respondency in 
each instance. That resulted in a proper culling of 
named respondents. 

Further, it was a matter of witness evidence 
called on behalf of the union and also some 
respondents that the conditions sought in the terms 
of the union's schedule reflected minimum condi- 
tions consensually applying more widely across 
theatre and entertainment venues in Western 
Australia and elsewhere than those already apply- 
ing by way of award regulation (see the evidence 
of Ms McNae, Ms Barr. Mr Low and Mr 
Morrissey). 

(22) Further, it was a matter of record that the vast 
majority of respondents to the claim did not 
oppose the conditions sought by the union. 

(23) Further, there should be an appreciation of the 
wording of paragraph (a) with its "prima facie" 
condition. Hence, the union had met the test for 
the purposes of paragraph (a) of the First Awards 
Principle. 

(24) S.26 of the Act also applied. Insofar as this matter 
went, consideration had to occur of the fact of the 
number of respondents who did not and have not 
objected at any time to the terms sought by the 
union. It was open to the Commission to establish 
limited or different terms in respect of any of those 
respondents, but first they had to deal with the 
unions. 

(25) Hence, it should not be open to the objecting 
respondents to succeed in inhibiting the issue of 
an award in respect of the more than 80 
respondents who did not oppose it in its terms 
when such issue could not pre-empt or prejudice 
the respective positions of the objecting respon- 
dents. 

SUBMISSIONS IN RELATION TO APPEAL No. 1283 
OF 1993. 

Mr Caspersz (of Counsel), who appeared for Burswood, 
made a number of submissions, which we summarise 
hereunder:— 

(1) The onus lying upon the union to establish that an 
award should issue in accordance with the tests set 
out in the reasons for decision of the Commission, 
referring to the dicta of Brinsden J in Hamersley 
Iron Pty Ltd v. ADSTE {op cit), was not 
discharged because:— 
(a) The award was made binding a number of 

people who did not object to the application. 
(b) The award bound Burswood, but no terms 

and conditions of the award were prescribed 
to apply to Burswood. 

(c) It is logically nonsense to think that the union 
could come and discharge an onus that an 
award is necessary when effectively there is 
a blank document in substance. TTie Com- 
mission could not have been satisfied that the 
onus had been discharged by the union in the 
circumstances. Logically, if one accepts that 
the onus is on the respondent to discharge a 
burden, that, on the substantial merits of the 
case, an award must apply and must bind a 
person, one cannot do that without having 
regard to the terms and conditions of the 
award. 

(2) In any event, there was no evidence or no 
sufficient evidence of a number of crucial things 
which should have been held to have existed by 
the Commission before a decision could properly 
be made and an award issued to bind Burswood:— 

(a) There was no or no sufficient evidence that 
Burswood employed relevant persons or 
proposed to employ relevant persons, or that 
even if it did the conditions of employment 
of such persons were such as to require an 
award to be issued. There was undisputed 
evidence of the use by Burswood of agents 
who would provide entertainers who would 
perform acts at the Burswood premises. We 



were taken to the evidence of Mr Eley and 
Mr Morrissey in that regard. 

(b) Having gone through a s.32(6) arbitration, 
and not being satisfied that any terms and 
conditions of an award should apply to 
Burswood, the Commission had no power to 
make an order in effect "diving back" into 
s.32(2) conciliation proceedings with a fur- 
ther track up to s.32(6) arbitration. 

(c) There was no evidence of complaints about 
conditions at Burswood. 

(3) There was no power after a long and extensive 
arbitration to make such an order, and the 
Commission, if it proceeded further, would pro- 
ceed without jurisdiction in entering upon further 
conciliation proceedings and/or arbitration upon 
this application. The Commission was acting 
functus officio, because it had discharged its duty 
(and one infers power) to hear and determine the 
industrial matter. The Commission was not per- 
suaded about the terms and conditions which 
might bind Burswood. It was not therefore open 
to the Commission to make orders which were, in 
effect, directions pursuant to s.32(2) of the Act 
(see order 4, page 75 of appeal book No 1283 of 
1993, volume 1). 

(4) Alternatively, there were no sufficient or proper 
reasons given by the Commission for its decision 
in respect of Burswood. Mr Caspersz referred us 
to City of Wanneroo v. Holmes (1989) 30 IR 362 
at 376-377. He submitted that the reasons were 
insufficient because:— 
(a) It is necessary that there be evidence that 

there is live entertainment performed by 
employees or proposed to be performed by 
employees. 

(b) The terms and conditions under which they 
perform make it necessary, on the substantial 
merits of the case, to have an award made to 
bind them. 

(c) The Commission's findings that the Federal 
award has provided a source of reasonable 
and certain minimum regulation is not 
supported, for example, by Mr Morrissey's 
evidence. 

Mr Caspersz took us to a substantial amount of evidence, 
in his submissions, and we will consider that in these 
reasons. 

SUBMISSIONS IN RELATION TO APPEAL No. 1297 
OF 1993. 

Mr Blyth, who appeared for the CCI, made the following 
submissions, summarised:— 

(1) The Commission was required, as a matter of law, 
to apply the Wage Fixing Principles. 

(2) Ground 1 of the appeal complains that the 
Commission at first instance erred in finding that 
a new award that issues is, in fact, consistent with 
State Wage Principles, and, in particular, the First 
Awards Principle. This appears in the State Wage 
Decision of 31 January 1992 (72 WAIG 191 at 
203). 

(3) There was no or no sufficient evidence that the 
new award as issued by the Commission equalled 
or was consistent with the existing terms and 
conditions which at the time applied in the 
industry. 

(4) The terms of the new award were said to equal the 
terms of an existing Federal award, and those 
terms applied across Western Australia more 
widely than was otherwise required by the Federal 
award. There was no or no sufficient evidence to 
support that finding. 

(5) The Commission failed to have proper regard for 
the submissions by the CCI that the evidence, 
relating to what had been termed objecting 

respondents, should be excluded when they were 
to be divided and not affected by the common rule 
conditions which were then to follow and have 
application for those other than the objecting 
respondents (the objecting respondents were those 
who appeared at first instance). 

(6) The Commission at first instance erred in finding 
that the Federal award otherwise applied, that is 
the terms and conditions contained in the Federal 
award otherwise applied to a substantial part of the 
industry and to those persons who were said to be 
employers who were in fact in law not bound by 
that Federal award. 

(7) The Commission erred in finding that a vast 
majority of respondent employers did not oppose 
the conditions sought in the award, and this was 
simply an assumption by the Commission without 
evidence to support that finding or assumption. 

(8) In any event, this was not a relevant factor, and 
the onus remained on the union to satisfy the 
Commission that the First Awards Principle had 
been met. 

(9) The absence of an objection does not diminish in 
any way the requirement of the Commission to 
conduct a proper inquiry and to determine as a 
matter of fact what were the existing terms and 
conditions across the industry. 

(10) The First Awards Principle has not been satisfied. 
No sufficient findings in respect of each and every 
term of the award which subsequently issued had 
been made. That is findings as to the effect that 
each and every one of those terms and conditions 
in the award were indeed the terms and conditions 
which exist in the industry at the time of the award 
being made, determined as a result of the evidence 
in proceedings. 

(11) The First Awards Principle has not been satisfied 
in its particulars. In particular, paragraph (a) of the 
First Awards Principle was not satisfied and 
paragraph (d) was conceded not to have been 
complied with. 

As to paragraph (d), that was conceded not to 
have been complied with because the award did 
not express the total minimum rate in two parts, 
the base rate and the supplementary payment. 
Clause 7 only provided a total rate of pay on a 
weekly basis for each classification. Paragraph (d) 
was not therefore complied with. 

As to paragraph (a), there were a number of 
submissions:— 

(a) We were referred to Ms McNae's evidence 
where she gave evidence supporting the 
evidence of Mr Walsh as to the need for a 
State based award and the beneficial effect of 
the Federal award in the entertainment 
industry. We were also referred to the 
evidence of Ms Barr, Branch President of 
both the State and Federal union. 

(b) Next, it was submitted that there was no 
evidence that those who did not appear at 
first instance do not object. They simply do 
not appear to voice a consent or objection. 

(c) The inference which the Commission at first 
instance drew was not open to be drawn, 
according to Mr Blyth, from the fact of 
non-appearance. Further, it was submitted 
that Mr Morrissey's evidence should not 
have been considered to have any weight in 
relation to the proceedings, insofar as that 
evidence related to the common rule respon- 
dents. This was because the eventual conclu- 
sion of the Commission was that application 
No A 18 of 1989 should be divided, and that, 
sofar as the objecting respondents were 
concerned, was a matter for further consider- 
ation. In other words, the terms decided upon 
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were to apply to all of the parties other than 
the objecting respondents. 

(d) The First Awards Principle requires that the 
terms and conditions in the new award reflect 
the existing terms and conditions of those 
who are to be bound by them (see page 51 
of the transcript on appeal). 

(e) To the extent that Mr Morrissey's evidence 
assists, it says that the terms and conditions 
in excess of the award apply. 

(f) Further, there was no finding that Ms 
McNae's evidence that the terms and condi- 
tions contained in the Federal award were 
those generally obtaining in the industry (see 
Ms McNae's evidence at pages 380-408 of 
appeal book No 1283 of 1993. volume 1). 

(g) In addition, exhibits G2, G3, G4, G6, G7, 
G27, and G30, as well as D7, are evidence 
that the industry generally was not applying 
the Federal award, except where the Federal 
award applied. 

(h) The evidence therefore did not lead to a 
conclusion that the Federal award rates and 
conditions existed widely across the industry 
which it was sought to cover by this award. 

(i) As to the First Awards Principle, it was 
submitted that prima facie that meant that 
there should be no increase in the wage rates 
arising from a new award. 

(j) Further, conditions in all new awards should 
be prima facie those already applying to 
employees to be covered by the award. 

(k) Mr Biyth accepted that the test was a prima 
facie test under the First Awards Principle. 
However, he submitted that as a result some 
employers were paying less and some more 
currently. 

(1) The First Awards Principle, Mr Blyth sub- 
mitted, seeks to deal with that by also 
requiring the rates to be fixed, having regard 
for the appropriate relativities. We were 
referred to FCU and Others v. Peko Mines 
(NL) and Others 111 CAR 899 which dealt 
with the difficulty of trying to identify what 

rates are in some circumstances. In this case, 
the evidence does not go far enough to satisfy 
the requirements which the Commission 
ought to have found should have been 
satisfied, so the submission went. 

(m) Further, it was submitted that the Commis- 
sion at first instance made no findings as to 
whether or not the rates which are prescribed 
in the award which issued have, in any way, 
been tested as to the relativities which ought 
to apply or should not apply. 

(n) Hence, the complete absence of any finding 
in respect of that leads to a conclusion that 
that part of the Principle was not addressed, 
or, at least, not sufficiently addressed (we 
were taken to CSA v. Joint House Committee 
of the Parliament of WA 67 WAIG 1153 at 
1154). 

(o) The existing rates must be reflected unless it 
can be shown that it is inappropriate to do so. 
That was the submission. 

(p) Further, if the existing rates are not to be 
reflected in the award, the onus is on the 
parties to show that there ought to be some 
other outcome. Hence, to the extent that the 
decision seeks to do something other than 
applying the existing terms and conditions 
which are not the provisions of the Federal 
award, then the onus upon the applicant was 
not satisfied (see Re Crown Employees 
(Dental Therapists) Award [1984] 9 IR 300 
and FCU v. Ansett Transport Industries 

(Operations) Pty Ltd t/a Ansett Pioneer and 
Others 68 WAIG 846). The latter case was 
said to be authority for the proposition that 
it is a mistake to adopt a Federal award as a 
guide rather than determining what the 
existing rates and terms are which actually 
exist in the industry. That is what the 
Commission did, it was submitted. 

Mr Walsh, who appeared for the respondents, made a 
number of submissions. They included:— 

(1) Burswood, by its own evidence, was a major 
player in the game. 

(2) An agent for performers is not and should not be 
an employer under the Employment Agents Act 
1976. 

(3) Mr Eley's evidence was unsatisfactory, but he 
admits that there was direct employment at 
Burswood (see pages 301-302 of appeal book No 
1283 of 1993, volume 1). 

CONCLUSIONS. 
This was a discretionary decision as that is defined in 

Norbis v. Norbis 65 ALR 12, and the Principles applicable 
in House v. The King 55 CLR 499 and recently referred to 
in BHP Iron Ore Ltd v. TWU 73 WAIG 529 apply. It is for 
the appellant to establish that the exercise of discretion 
miscarried, insofar as the exercise of discretion is attacked 
by the grounds of appeal. 

APPEAL No. 1297 OF 1993. 
The appellant's case upon this appeal turned upon the 

assertion that the Commission at first instance had erred 
because it had failed to apply the First Awards Principle, one 
of the Wage Fixing Principles. We now set out the text of 
that Principle in full (72 WAIG 191 at 203):— 

"FIRST AWARDS AND EXTENSIONS TO EX- 
ISTING AWARDS 

(a) In the making of a first award, the long established 
principles shall apply i.e. prima facie the main 
consideration is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award. 

(c) In awards regulating the employment of employ- 
ees previously covered by a Federal award or 
determination, existing Federal award rates and 
conditions prima facie will be the proper award 
rates and conditions. 

(d) Where a first award is made it shall contain a 
minimum rate for each classification of employee 
covered by it. The total minimum rate determined 
for each classification will be expressed as a 
minimum classification rate (ie. base rate) and a 
supplementary payment which bear a proper 
relationship to the rates for relevant classifications 
in other minimum rates awards. Where an existing 
Federal award rate exceeds the amount appropri- 
ate to a proper relationship, the excess is to be 
prescribed in a separate clause. That excess 
amount will not be subject to adjustment" 

It is, of course, the duty of the Commission to apply the 
Wage Fixing Principles (see RRIA v. AMWSU and Others 
73 WAIG 1993 at 1999 where Nicholson J said):— 

"Where a General Order is made pursuant to this 
subsection it is made for the purpose of "giving effect 
to that National Wage Decision". The words "giving 
effect to" seem to me to indicate a legislative intention 
that the General Order is to be applied; that is, that it 
is to be given effect to. The making of a General Order 
therefore requires more than that the Commission act 
consistently with the Principles; it requires that the 
Commission apply those Principles. Each of the 
Principles referred to is the subject of a General Order 
in the sense referred to in the CWA case (supra) at 
3245-6. 



1201 

the Commissioner was only to be resolved by reference 
to the Principles (our underlining). Although the 
appellant's case before him urged that he treat the 
application as one for a substitute award, it was in fact 
an application for a new award and therefore attracted 
the application of the First Award principle. The 
Commissioner in fact chose to apply the Comparative 
Justice Principle (although not urged to do so by either 
party). As the Full Bench saw it, that led to the same 
result." 

However, it is trite to say that, in applying the Principles, 
it is necessary for the Commission to interpret the Principles 
in the same manner as any legal document to ascertain what 
it is is being applied and how such Principles ought to be 
applied. 

First, we turn to paragraph (d) of the First Awards and 
Extensions to Existing Awards Principle. That prescribes 
that a first award, when made, shall contain a minimum rate 
for each classification of employee covered by it. 

Further, the total minimum rate determined for each 
classification will be expressed as a minimum rate ((ie) a 
base rate) and a supplementary payment which bears a 
proper relationship to the rates for relevant classifications 
in other minimum rates awards. 

The Commission at first instance found, and it was so 
conceded, that the schedule of terms sought did not meet 
paragraph (d) of the First Awards Principle, because it did 
not express the total minimum rate. 

In the end, the Commission issued the award, notwith- 
standing that there was not a provision in the award as 
required by paragraph (d). 

The Commission, then having accepted the submission 
that the union's schedule did not comply with the award, 
said (see page 71 of appeal book No 1283 of 1993, volume 
1) that the union would be required to express the minimum 
wage rates which it sought in two columns. 

The Commission said, however, that, in all of the 
circumstances of the length of the proceedings and the 
findings of a need for an award, time should be allowed for 
that to occur. The Commission added "This provision will 
be made in the Orders which issue". 

Order 6 of the order of the Commission then went on to 
provide:— 

"That Clause 7.—Rates of Pay of the Schedule shall 
operate for a term of 6 months from the beginning of 
the first pay period on or after the 14th day of 
September 1993 during which period the matter of the 
base rate/supplementary payments requirement of the 
First Award Principle shall be addressed." 

Paragraph (d) does not admit of a six month period after 
the making of a first award to enable the award to comply 
with the Principles. 

The ground of failure to take into account a relevant 
consideration in the making of an administrative decision 
can only be made out if a decision-maker fails to take into 
account a consideration which he is bound to take into 
account. What factors a decision-maker is bound to consider 
in making the decision is determined by construction of the 
statute conferring the discretion. If the statute expressly 
states the considerations to be taken into account, it will 
often be necessary for the Court to decide whether those 
enunciated factors are exhaustive or merely inclusive. If the 
relevant factors, and in this context we use this expression 
to refer to the factors which the decision-maker is bound to 
consider, are not expressly stated, they must be determined 
by implication from the subject matter, scope and purpose 
of the Act. 

Not every consideration that a decision-maker is bound 
to take into account will justify the Court setting aside the 
impugned decision and ordering that the discretion be 
re-exercised according to law. A factor might be so 
insignificant that the failure to take it into account could not 
have materially affected the decision (see Baldwin and 
Francis Ltd v. Patents Appeal Tribunal [1959] AC 663 at 

693, Hanks v. Minister of Housing and Local Government 
[1963] 1 QB 999 at 1020, Reg v. Chief Registrar of Friendly 
Societies; ex parte New Cross Building Society [ 1984] QB 
227 at 260, Reg v. Bishop of London (1889) 24 QBD 213 
at 226-227, and Reg v. Rochdale Metropolitan Borough 
Council; ex parte Cromer Ring Mill Ltd [1982] 3 All ER 
761 at 769-770). A similar Principle has been enunciated in 
cases where regard has been had to irrelevant considerations. 

The limited role of a Court exercising a discretion must 
constantly be borne in mind. It is not the function of the 
Court to substitute its own decision for that of the 
administrator by exercising a discretion which the legisla- 
ture has vested in the administrator. Its role is to set limits 
on that discretion, and a decision made within those 
boundaries cannot be impugned (see Minister for Aboriginal 
Affairs and Another v. Peko-Wallsend Ltd and Others 162 
CLR 24 at 39-43). 

What then is the situation with the Wage Fixing 
Principles? They are a compulsory relevant consideration. 
We have referred to what Nicholson J, with whom Wallwork 
and Owen JJ agreed, said in RRIA v. AMWSU and Others 
73 WAIG 1993 at 1999. His Honour applied CWAI v. 
FMWU and Others 69 WAIG 3219 at 3226 and In re the 
Western Australian Industrial Relations Commission; ex 
parte CWAI; FCt SCt of WA; Library No 920178; 27 March 
1992. 

Applying those Principles then, the Commission had a 
duty to resolve the application by reference to the Principles. 
This requirement was relevant, in fact, to take into account 
the Principle and apply it as a relevant consideration. In fact, 
the application was only to be resolved by reference to the 
Principles, and it was with the exception of paragraph (d) 
of the First Awards Principle. 

It was not applied because the Commission by its order 
issued an award to operate from the first pay period on or 
after 14 September 1993. In any event, however, compliance 
with paragraph (d) was postponed beyond the date when the 
award commenced to operate. 

Of course, applying the Principles depends on what the 
Principles mean. This involves, as we have said above, an 
interpretation of the Principles as a legal document. Some 
Principles may be mandatory in terms, some may be 
directory or discretionary. 

Paragraph (d) of the First Awards Principle is expressed 
in mandatory terms. In that paragraph (d) was not applied 
the Principle was not applied. 

S.49 of the Act is expressed disjunctively as the Full 
Bench has held (see the reference to this by the Industrial 
Appeal Court in RRIA v. AMWSU and Others 70 WAIG 
2083). The question is whether the Full Bench, having found 
as it has, should quash the decision, or suspend it and remit 
the matter. 

In the circumstances, the Commission's discretion mis- 
carried in its exercise. However, the matter is one which is 
remediable by suspending the decision and remitting the 
matter to the Commission to be heard and determined 
according to law and these reasons. S.49(5)(b) contemplates 
such a matter of error being remedied. 

Next, of course, it was submitted that paragraph (a) of the 
same Principle was not complied with. The Commission 
held that Equity had established that the terms of the 
schedule to the application reflected existing terms and 
conditions. This was said to be for a number of reasons. 
Firstly, it was said to be a matter of unrefuted record that 
Equity had sought to reflect existing minimum conditions 
applying by award regulation in Western Australia pursuant 
to a Federal award. That was plainly the evidence of Mr 
Walsh. It was not negated in evidence or otherwise, and the 
Commission was entitled to so find. 

The Commission also observed that it had required the 
union to serve its schedule of terms, as amended, in the 
course of a long conference and hearing proceedings, on all 
of the respondents which Equity sought to bind. 

Further, the Commission observed that it was a matter of 
record that in respect of any named respondent about which 
there was any doubt "as to service of the claim or as to 
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functioning, the Commission required the union to confirm 
its pursuance of respondency in each instance and this 
resulted in a proper culling of named respondents". 

More fundamentally, and secondly, the Commission 
found, on the evidence called on behalf of Equity and of the 
respondents, that the conditions sought in terms of Equity's 
schedule reflected minimum conditions consensually apply- 
ing more widely across theatre and entertainment venues in 
Western Australia and elsewhere than those already apply- 
ing by way of award recognition. 

The Commission referred to the evidence of Ms McNae, 
Mr Low, and Mr Morrissey. 

Next, the Commission relied on the fact that the vast 
majority of respondents did not oppose the conditions, and 
concluded that Equity's position was reasonably established 
in respect of those respondents who did not object. 

Further, having regard to s.26 of the Act, the Commission 
was required to have cognisance of the fact of the number 
of respondents who, having been served, did not object. This 
did not pre-empt the situation for those who did object 
because the fact of a meeting of paragraph (a) of the First 
Awards Principle by the union would not preclude a proper 
evaluation of the circumstances of those particular respon- 
dents in objection, the Commission held. 

The Commission then held that it was open to it to 
establish limited or different terms in respect of any of the 
objector respondents (compared to the terms contained in 
the award. No A 18 of 1989, which issued (see pages 48-49 
of appeal book No 1283 of 1993, volume 1)), but observed 
that the objector respondents first had to deal with the union, 
Equity, with a view to first establishing the particulars of 
their respective concerns. The Commission said that it 
would decide the claim to allow for the further pursuance 
of the questions of terms to apply to the respondents who 
had objected to the claim. 

However, it was, the Commission said, not open to the 
objecting respondents to succeed in inhibiting the issue of 
an award in respect of more than 80 respondents, who did 
not oppose it in its terms when such issue could not pre-empt 
or prejudice the respective positions of the objecting 
respondents. 

It is apparent, from the evidence which we have 
endeavoured to summarise above, that the terms of the 
Federal award were applied in the industry, that they were 
certainly suggested as a basis for negotiation of the 
remuneration of entertainers or performers, and that some 
agents relied on them. However, other agents and employ- 
ers, on the evidence, did not. 

There was evidence that there were payments made both 
above and below Federal award rates in areas where the 
Federal award did not apply. However, Equity's suggestion 
of the award as a basis for negotiation is, on Mr Walsh's 
evidence, given as an answer to all inquirers as to the rates 
payable in the industry. 

There was certainly evidence of some use, and not 
insignificant use, of the Federal award conditions, outside 
its area of application. However, it could not be said that 
they were the sole existing rates and conditions across the 
industry sought to be covered by the issue of the award. 

Some attention should be paid to the plain words of the 
First Awards Principle (paragraph (a)). In the making of a 
first award (as it was not disputed to be) this was prima facie 
the first consideration ((ie) the existing award conditions). 
The words "prima facie", in this context, have been 
interpreted to mean "at first glance or without having 
considered any extenuating factors" (see Association of 
Employers of Waterside Labour v. Australian Stevedoring 
Supervisors Association (1983) 290 CAR 339). 

Further, the Australian Commission will depart from 
existing wages and conditions where they operate unfairly 
(see Meat and Allied Trades Federation of Australia and 
Others v. Australasian Meat Industry Employees Union and 
Others (1984) 294 CAR 424). 

Some attention should be paid, too, to the decision in FCU 
and Others v. Peko Mines (NL) and Others (op cit) where 

the Full Bench (Kirby CJ, Moore J, and Findlay C) held at 
page 916:— 

"As this is therefore a first award it is proper for us 
to look at rates now being paid and conditions of 
employment now in operation. We have before us an 
industrial dispute regarding an isolated group of 
workers who have never had award coverage before 
and justice and reasonableness requires us to fix for 
them a proper wage. In our view it would be neither 
just nor reasonable to ignore the rates which employers 
have chosen to pay even though the task of using them 
as a guide is difficult because of the many divergencies 
which exist. 

This approach is consistent with the attitude of 
Federal arbitral tribunals to the making of first awards 
since the time of Higgins J. (See for example the 
Marine Cooks case of 1908 (2 CAR 55))." 

That case illustrates the issue of a first award in 
circumstances similar to this. 

We were also taken to CSA v. Joint House Committee of 
the Parliament of WA (op cit) per Fielding C. 

The Commission there observed that the import of the 
Principle relating to first awards required first awards to 
reflect existing salaries and conditions of employment 
unless they can clearly be shown to be inappropriate. 

In our opinion, the clause means this. In the making of 
a first award the main but not the only consideration is prima 
facie the existing rates and conditions. "Prima facie'' means 
that existing rates and conditions are to be applied unless it 
is unjust, unfair, or otherwise inappropriate to apply them. 
A prima facie position is one also which is, of course, open 
to rebuttal (see Re Crown Employees (Dental Therapists) 
Award (op cit) at page 303). In our opinion, if one set of 
terms and conditions have broader application than any 
other set of terms and conditions, a proper application of the 
First Awards Principle, which is a provision drawn up by 
industrial tribunals to regulate industrial relations, is to hold 
that the terms and conditions are, most presumably, the 
existing terms and conditions. 

In addition, aside from the application of the Principles, 
when making a first award for any industry, care has to be 
taken lest legally imposed regulations should have results 
unforeseen either by the Commission or by any of the 
interested parties. It is probably for that reason that 
award-making authorities have, when making a first award, 
always paid great attention to the existing conditions under 
which the industry was being carried on. The conditions 
which the employees had won for themselves indicated 
conditions which were at least practical because existing and 
they formed a basis upon which an award might be built up 
(see In Re Hospital Nurses (State) Award 35 AR NSW 247 
at 251). That is an apposite observation here. 

In this case, it is quite plain that there are different wages 
paid, and, to some extent, different conditions applying in 
that part of the industry not the subject of the Federal award. 
In this case, too, the evidence revealed consistent attempts 
to use the tenns of the Federal award in that area and some 
not insignificant use of it, including even a knowledge of 
existing minimum conditions at Burswood. 

There was also evidence which demonstrated adherence 
to such provisions of the Federal award as having a local 
band play as a support act for international performers at 
Burswood. It is also quite plain that there was resistance to 
use of terms and conditions of the Federal award being 
applied. In the end, in our opinion, the Commission was not 
able to find, on the evidence, that these could be said to be 
the existing terms and conditions in the industry on as wide 
spread a basis as the Commission found. 

In our opinion, too, FCU v. Ansett Transport Industries 
(Operations) Pty Ltd t/a Ansett Pioneer and Others (op cit) 
is not authority for the proposition that the best guide where 
existing rates are not appropriate is not a Federal award. 

In this case, it was quite plain, as we have said, that the 
Federal award was not the sole set of terms and conditions 
which applied de facto, but they were applied to a significant 
extent. The existing rates, if they are identifiable, are not the 



sole even though they are the main consideration. There was 
evidence of the application of rates lower than the Federal 
award and rates higher than the Federal award as far as 
payment and conditions were concerned. 

We think that Mr Blyth's submissions on this ground can 
be answered in this way. Firstly, if there were not sufficient 
evidence of sufficiently widespread existing rates and 
conditions, then, as a matter of reality, there were no existing 
rates and conditions to be applied, or it would be unjust to 
apply them, and, hence, prima facie, even though they were 
the main consideration prima facie, application would be 
rebutted because it might be unfair, unjust, or inappropriate 
to regard rates and conditions which were not widespread 
as a benchmark under the Principle. Accordingly, the 
Commission made a decision based on the evidence before 
it that the rates and conditions applied by the Federal award 
were, as a matter of equity, good conscience, and the 
substantial merits of the case, the rates and conditions which 
should apply. Alternatively, and in our opinion, perhaps 
more validly, it might be correctly said that, in this case, 
there was, in any event, sufficient evidence that the Federal 
award rates and conditions were widely enough used to be 
treated as existing rates and conditions. In either event, 
paragraph (a) of the First Awards Principle was applied, 
insofar as it was applicable. 

Mr Blyth submitted that there was no or no sufficient 
evidence that the new award equalled or was consistent with 
the existing terms and conditions which at the time applied 
in the industry. The answer is, of course, that there was 
evidence that it reflected to a large extent the terms of the 
Federal award which was known and used to a significant 
extent in the industry in those areas not regulated by an 
award. 

Mr Blyth submitted that the Commission at first instance 
failed to have proper regard for the submissions by the CCI 
that the respondents who objected should not be affected by 
evidence relating to and by the common rule conditions 
which were then to follow. 

In our opinion, the evidence which was given related to 
all the respondents and the necessity for an award. That 
included evidence which involved Myer (WA) Stores 
Limited, Burswood, St Martins Properties (Aust) trading as 
Karrinyup Shopping Centre, and Adventureworld (WA) Pty 
Ltd trading as Adventureworld, and upon which the 
Commission at first instance concluded an award should 
issue. In the end, that objection is answered to a great extent 
by the dividing off of the question of what conditions should 
apply. That there was sufficient evidence on which it was 
found that an award should issue was not demonstrated as 
erroneous. 

It was open to say that the terms and conditions contained 
in the Federal award were applied significantly to part of the 
industry. 

In addition, of course, there was evidence of remuneration 
below those standards and evidence that some performers 
felt constrained to accept less so that they would obtain 
work. 

We agree, too, that it was not relevant to the discharge 
of any onus upon Equity to establish that the First Awards 
Principle had been complied with, and to find that the vast 
majority of respondent employers did not oppose the award. 
However, that does not detract from the fact that the 
Principle was complied with by the Commission in making 
the award. The Commission inquired as to the existing areas 
in the industry. The Principles still have to be applied in 
relation to A 18A, B and C ((ie) the divided off matters). 

It was submitted, too, that no sufficient findings in respect 
of each and every term of the award which subsequently 
issued was made. However, in our opinion, it was not in 
dispute that the award sought was substantially in similar 
terms to the Federal award and that that equated to existing 
rates in the industry. There was, too, ample evidence from 
Mr Walsh, Mr Morrissey, Ms McNae, and others of the 
application of its terms. In this case, prima facie one could 
not hold that any terms applied in the industry on any 
significant basis, except the Federal award. Because of that, 
it was no misapplication of the Principles and certainly in 

accordance with equity, good conscience, and the substan- 
tial merits of the case for the Commission at first instance 
to find as it did. Indeed, part of those substantial merits was 
the non-objection by so many employers, which was a 
relevant consideration, and that is how the Commission, in 
our opinion, found. 

In the absence of a common rate of pay and conditions, 
we see nothing exceptionable in striking a benchmark based 
on the Federal award rates and conditions. It is and was a 
known and significantly used set of rates and conditions. It 
sits in the middle between lower and higher rates which were 
paid, and it was not objected to by the majority of 
respondents who had an opportunity to object. As a matter 
of the equity of the matter and the interests of employers, 
it was open to draw an inference that it was fair to make an 
award which was not objected to in its terms by the bulk of 
named respondents, all other things being equal. In our 
opinion, too, there was no failure to comply with paragraph 
(a) of the First Awards Principle. 

Next, it was submitted that no finding had been made as 
to whether or not the rates prescribed in the award had been 
tested as to relativities. It was submitted, therefore, that that 
leads to a conclusion that that part of the Principle was not 
addressed. For ourselves, we are quite unable to see that that 
requirement exists. 

APPEAL No. 1283 OF 1993. 
We refer to the submission that Burswood, on the 

evidence, did not employ persons in the entertainment 
industry. The Commission at first instance made a finding 
(see page 46 of appeal book No 1283 of 1993, volume 1), 
after an accurate summation of the evidence before it, that 
there existed employer/employee relationships and some 
where parties believed that some arrangements were not 
were in fact employer/employee relationships (see page 47 
of appeal book No 1283 of 1993, volume 1). This was a 
finding that related broadly to the industry. 

There was a specific finding (see page 49 of appeal book 
No 1283 of 1993, volume 1) that Burswood should be named 
as a party. Implicit in that, and read with the Commission's 
earlier finding, was a finding that Burswood employed 
entertainers. A performing artist can certainly be an 
employee (see Zuijs v. Wirth Bros Pty Ltd 93 CLR 561). 

Burswood does and did conduct live entertainment at a 
number of venues at its Resort, and, indeed, there was 
evidence that hundreds of performances occurred over 
several years (that was Mr Eley's evidence). 

There was evidence of negotiations through Mr Low of 
Bullshot Management. There was evidence, too, that 
Burswood negotiated with theatrical agents, etc, acting on 
behalf of artists, performers, entertainers, etc. There was 
evidence, too, that agents were paid by Burswood on invoice 
the artist's fee and agent's fee. There was evidence that 
performers offered their services which were paid for by 
Burswood. Tax was not deducted, but that was because, on 
the evidence, there was a lack of administrative facilities at 
Burswood. 

All acts were vetted by Mr Morrissey and before him by 
Mr Eley. One act, on one occasion, was terminated as being 
unsatisfactory. The venues, staff, and lighting were supplied 
and generally sound mixers were supplied. Performers were 
told the times at which and the periods during which they 
were required to perform by Burswood. The performers, for 
the most part, merely provide their services as entertainers 
and performers. There was no evidence (see Mr Low's 
evidence) that any agent did employ performers or that they 
were more than agents, as that term is defined in the 
Employment Agents Act 1976. Mr Low merely said that it 
was possible that there were agents who employed perform- 
ers. However, there was sufficient evidence, whether 
through agents or not, that performers were employed at 
Burswood. These were contracts of personal service for 
performers who were remunerated. In relation to the 
performances and the performers, there was, on the 
evidence, a right of supervision and control exercised by 
Burswood and by no-one else, and whilst there they were 
plainly part of the organisation (see Stevens v. Brodribb 
Sawmilling Co Pty Ltd 160 CLR 16). 
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An "employee" was defined in s.7 of the Act, at the time 
the matter was heard, to mean as follows:— 

" "employee" means— 
(a) any person employed by an employer to do work 

for hire or reward including an apprentice or 
industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or other 
implements or production or of any vehicle used 
in the delivery of goods or who is the owner, 
whether wholly or partly, of any vehicle used in 
the transport of goods or passengers if he is in all 
other respects an employee, 

but does not include any person engaged in domestic service 
in a private home unless— 

(e) more than 6 boarders or lodgers are therein 
received for pay or reward; or 

(0 the person so engaged is employed by an 
employer, who is not the owner or occupier of the 
private home, but who provides that owner or 
occupier with the services of the person so 
engaged;" 

These persons came within definition (a) of that defini- 
tion. 

We now turn to the submission by Mr Caspersz that there 
was an onus upon Equity to establish the need for an award. 
He relied upon the well known dictum of Brinsden J in 
Hamersley Iron Pty Ltd v. ADSTE (op cit) at page 853 
where His Honour said:— 

"No doubt where a Union seeks an award for those 
persons over whom it has industrial coverage, and there 
is no bona fide opposition to it, a Commission will 
usually form the view that the substantial merits of the 
case require the making of an award but before 
reaching that conclusion it would need to consider all 
the other provisions of section 26(1) as, for example, 
the interested persons immediately concerned whether 
directly affected or not and where appropriate the 
interests of the community as a whole. I do not think 
it proper to erect as a proposition of law previous 
rulings that a union is prima facie entitled to an award. 
In all cases it will be necessary to reach the decision 
in the light of the provisions of section 26 and it would 
seem the union which desires an award would have the 
burden of establishing that on the substantial merits of 
the case an award should be made. In this particular 
case the Commissioner clearly formed the view the 
substantial merits did not justify making the award and 
the question is whether, as a matter of law, the majority 
erred in overturning that decision." 

The onus lay, of course, on Equity at first instance on that 
authority to satisfy the Commission in terms of s.26 of the 
Act that an award should issue. 

Mr Caspersz's submission was that, because, after a 
lengthy hearing, the Commission at first instance made an 
award which merely named the parties bound by it, and that 
it prescribed no terms of the award but embarked on a new 
process of conciliation and arbitration, then, ipso facto, the 
Commission could not have been satisfied that that onus was 
discharged. 

That, of course, does not follow. The Commission was not 
persuaded what the precise terms should be, but was 
persuaded that an award should be made. That is not to say 
that an award was made. 

We now turn to a further submission. That submission 
was that the orders made by the Commission in relation to 
the objector respondents, and, in particular, Burswood, the 
question of what conditions should be contained in the 
award should be the subject of further conciliation and 
arbitration under s.32 of the Act was made functus officio. 

Accordingly, the Commission had erred in law in making 
such an order. The only award which it made in respect of 
the objector respondents was that the award which it made 
would bind, inter alia, the objector respondents named 
therein, as well as Equity. The submission went on. The 
matter before the Commission was an industrial matter 
which was the subject of conciliation and was then heard and 
determined in accordance with s.32 of the Act. The 
Commission, having dealt with the matter in accordance 
with s.32 of the Act, could not recommence dealing with the 
matter by holding a further conciliation conference, in fact 
a new one, and then further hearing and determining the 
matter, if necessary, anew by way of arbitration. This, as we 
understand the submission, was because the Commission 
had exhausted its powers. No authority was cited to us on 
this point. 

The Full Bench did raise with Mr Caspersz the question 
whether an order purporting to make an award which 
contained no terms or conditions could, in fact, constitute 
an award. An award is not defined in the Act, except as an 
award made under this Act. There is no prescription of what 
must be contained in an award. S.34 of the Act prescribes 
that the decision of the Commission shall be in the form of 
an award, order, or declaration. 

Some consideration of what an award is, is required. 
Under the Industrial Arbitration Act 1912-1952, an award 
was referred to, inter alia, in s.81. It was obviously intended, 
by virtue of s.81, to be made in connection with a dispute. 
S.83 required such an award to contain what appear to be 
some minimal ingredients. That prescription does not exist 
in the current Act. S.84 of the Act empowered the Court to 
make orders as to the operation of the award. 

In our opinion, an award constitutes something more than 
an order or direction. An award generally sets out to 
prescribe a set of conditions to govern relations between 
employers and employees. S.37 of the Act envisages that 
although there is no prescription that it do so. An award 
enables incidents to be attached to a contract of service (see 
Amalgamated Collieries of WA Ltd v. True [1937] 59 CLR 
417). 

It might be said that, historically, it was the duty of the 
Commission to make an award as to a dispute of which it 
has cognisance if it could not get an agreement under s.32, 
unless it has not been established that an award should issue 
(see ABLF v. Archer and 569 Others 7 CAR 210 and 
Federated Engine Drivers and Firemen's Association of 
Australasia v. Colonial Sugar Refining Co Ltd and Others 
11 CAR 197). What that leads to is this. When the 
Commission is seized of an industrial matter by virtue of s.7 
and s.23, it is required to deal with the matter in accordance 
with s.32. It then has a number of powers and functions 
under s.32. 

Firstly, the Commission is required, by the use of the 
mandatory word "shall", to endeavour to resolve a matter 
by conciliation, unless it is satisfied that the resolution of 
the matter would not be assisted by so doing. It is also 
empowered to make orders or give directions of what we 
might call an interim nature. However, inter alia, if the 
Commission does not endeavour to resolve a matter by 
conciliation, or having endeavoured so to do, is satisfied that 
further resort to conciliation would be unavailing or further 
the Commission is requested by all of the parties to the 
proceedings to decide the matter by arbitration, then it may 
decide the matter by arbitration. Those two steps ((ie) 
conciliation and arbitration) are what occurred here. What 
has therefore occurred is that the Commission conciliated 
and arbitrated the industrial matter before it. The Commis- 
sion has then purported, having partially arbitrated the 
matter, to embark on a process of conciliation and arbitration 
in relation to that part of the matter which it did not resolve 
by the arbitration, the subject of its orders at first instance. 
It is that that Mr Caspersz submits it cannot do. He 
submitted that the Commission, as we understand it, has 
exhausted its powers under s.32 of the Act, and is functus 
officio. The order therefore made that there be further 
conciliation and arbitration is incompetent. 
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In "Functus Officio and the Prerogative Writ of Prohibi- 
tion" 7 MULR 507, Mr Sundberg says this:— 

"Once proceedings have begun in the tribunal, but 
not until they have begun, prohibition may be obtained 
at any time until they are finished .... if the proceedings 
have ended, the lower tribunal is said to be functus 
officio and prohibition ceases to be available." 

(See, too, Estate and Trust Agencies (1927) Ltd v. 
Singapore Improvement Trust [1937] AC 898 on this 
Principle). 

In R v. Connell and Another; ex pane The Hetton Bellbird 
Collieries Ltd and Others 69 CLR 407, the High Court held 
that a local industrial authority which was required not to 
determine in accordance with the law the rights or duties of 
persons under the law but to formulate rales for future 
conduct in industrial matters, was functus officio once an 
award was approved by the Minister and filed in the 
Commonwealth Court of Arbitration. 

In RRIA v. AMWSU and Others 70 WAIG 2083 at 
2085-2086, Brinsden J discussed the doctrine of functus 
officio in the following terms:— 

"It is said that the Commissioner is functus officio, 
that is to say, he cannot further consider the matters the 
subject of the Award which has been quashed. In 
Halsbury's Laws of England 4th ed vol 29 at p. 390 
when dealing with the duties of justices, it is said that 
they are functi officio when they have discharged all 
their official functions in a case. Thus, in criminal 
proceedings, they may not re-open the case after 
sentencing the accused or after committing him to the 
Crown Court for sentence, and a number of authorities 
are cited to support that statement. However, it is 
apparent from a study of those authorities that the 
justices do not become functi officio unless and until 
they have completed all the judicial functions in the 
case before them. In this particular case, the decision 
of the Commissioner, if quashed, means that he has not 
made a decision at all, and as Lord Reid pointed out 
in Ridge v. Baldwin a body with a power to decide 
cannot lawfully proceed to make a decision until he has 
afforded to a party the proper opportunity to state his 
case. In Davies v. Howe Bridge Spinning Co. Ltd 
(1934) 27 BWCC 207 the Court of Appeal was 
concerned with a case where a referee in a workers' 
compensation claim had failed to carry out in the matter 
before him the requirements of the regulations by 
omitting to give to the employer a notice as would 
entitle him to attend at the time and place of 
examination of the workman. The medical referee 
certified a date of disablement, but it was held that 
owing to his failure to comply with the regulations the 
certificate was invalid. The workman having died in the 
interim, his widow filed a request for arbitration but the 
employer objected to the validity of the medical 
referee's report on which the claim was based. The 
County Court Judge ultimately ordered that the matter 
should be again referred to the medical referee to 
enable him to comply with the regulations. The 
employer appealed from that order on the grounds the 
medical referee was functus officio. That claim was 
rejected. Slesser L.J. at 217 said: 

It is argued by Mr Dale that the medical referee 
was functus officio. It seems to me, however, that 
his position was exactly the opposite because so 
far from being functus officio he had not 
performed his duty as referee on the reference sent 
to him because he had not heard the employer 
before making the certificate, and therefore he had 
not issued a certificate .... In the present case no 
decision in law was ever arrived at, and so far 

from the medical referee being functus officio the 
complaint, and the valid complaint is he never 
performed his duty at all. 

Romer L.J. was of the same opinion, stating that: 
how it can be said that a person is functus officio 
when he has never performed his duty at all? 

In this case I do not believe, if the decision of the 
Commissioner is quashed, he is functus officio so far 
as the matters concerned in the Award were purported 

' to be determined (it is not suggested he is functus 
officio in relation to the other matters). It is unfortu- 
nate, perhaps, that Commissioner may take up these 
questions again when he has expressed what can only 
be read as rather decided views, but I cannot see any 
power in this Court or, indeed, the Full Bench as the 
law presently stands, to order that some or other 
Commissioner should take up consideration of these 
issues. In any event, I think that had the matter been • 
one which this Court could have made an effective 
order, I would not be inclined to do so because the 
matters that were canvassed in this Award are only a 
small portion of the total of the matters which will 
ultimately be comprised in a further full award or 
awards." 

In that case, the Commission was held not to be functus 
officio when the matters canvassed in the issue of one award 
were only a small portion of the total of the matters which 
would ultimately be comprised in a further full award or 
awards. This was because the Industrial Appeal Court 
quashed a decision which it characterised as a part award 
dealing with certain aspects of the matters, the subject of 
arbitration (see per Brinsden J in RRIA v. AMWSU and 
Others 70 WAIG 2083). 

In our opinion, even without authority, we think that it is 
sufficient to say that a declaration or order in effect that there 
will be a binding award is not an award. There has, however, 
been an order or declaration in that respect and that complies 
with s.34 of the Act. 

We would add that an award, although not defined or 
given minimum form in the Act, embraces a set of teims and 
conditions which purport to govern employment in an 
industry in some detail at least. 

Insofar as there was a dispute at the heart of this industrial 
matter, no award was made in relation to it. One was of 
course applied for. 

Functus officio means that the Commission, on the 
authorities, has nothing further to do to carry out what the 
Act requires, etc, to do for the proper exercise of its 
jurisdiction and powers. 

Mr Caspersz's submission was that there was nothing 
further which the Commission could do in the exercise of 
the jurisdiction and powers conferred on it by s.32 of the 
Act, it having exhausted its power by making the orders 
which it did. Hence, insofar as the orders which the 
Commission made, these were incompetent in that they 
purported to recommence the process of conciliation, 
hearing and determination which was exhausted by the other 
orders. 

Put shortly, the jurisdiction and powers expressed in the 
plain words of s.32 of the Act did not encompass a repeat 
of the process. Put another way, the Commission was 
required by s.32 to hear and determine the matter, that is all 
of the matter (subject to powers exercisable under s.27 of 
the Act, including the power to adjourn). It did not do what 
it was duty bound to do. 

Some assistance in understanding the Commission's error 
can be derived from the extension of what the Commission 
did. One could conceivably, having embarked on the course 
of a new process, then repeat the same order concerning 
further s.32 process and the matter could, in theory, never 
end. 

In our opinion, the Commission had exhausted its 
function under s.32 and could not purport to find jurisdiction 
in relation to the matter it had, in effect, heard and 
determined. 

Alternatively, the order was incompetent because the 
Commission's duty to hear and determine the matter was not 
completed and the order purporting to commence s.32 
proceedings was incompetent as being ultra vires. 

In our opinion, the Commission erred and the orders were 
incompetent. 
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Mr Caspersz's submissions that there were no sufficient 
or proper reasons for its decision, although put in the 
alternative, require some attention. He referred us to City of 
Wanneroo v. Holmes (op cit) as authority for the submission 
that insufficient reasons were given by the Commission for 
its decision. The duty to provide reasons has been 
considered by the Industrial Appeal Court in RRIA v. 
AMWSU and Others 69 WAIG 990 and by the Full Bench 
in Ruane v. Woodside Offshore Petroleum Pty Ltd 71 WAIG 
913. 

Much of Mr Caspersz's submissions went to what were 
errors of fact, not insufficiency of reasons. For example, he 
submitted that the reasons were insufficient because it was 
necessary that there be live entertainment performed by 
employees or proposed to be performed by employees. 
There was, as the Commission expressly found, such 
evidence. 

Further, the submission that the Commission's finding 
that the Federal award provided a source of reasonable and 
certain minimum regulation was not supported by the 
evidence, had nothing to do with whether the reasons for 
decision were sufficient or not. The submission alleged an 
error of fact. No such error was established. 

There was no attack by Mr Caspersz upon the number of 
reasons which the Commission found as to why awards 
should issue. 

This matter involved the hearing and determination under 
s.32 of the Act of an application for an award. The 
jurisdiction to hear it is conferred by s.23 because the matter 
must be an industrial matter. Once the Commission is seized 
of an industrial matter, it must hear and determine it, subject 
to the conciliation provisions of s.32, and subject to the 
power to adjourn, consolidate, or divide proceedings 
("adjourn" would include adjourning part of the proceed- 
ings). 

In this case, however, new proceedings were effectively 
sought to be set in train by final orders. We would emphasise 
that. We see no prohibition upon further conferences 
occurring before a matter is finally determined or is required 
to be finally determined. 

This matter might be disposed of by suspending the orders 
concerned and remitting the matter, the subject of this 
appeal, to the Commission to be heard and determined 
according to law. However, whether that ought to be done 
or could be done is a matter on which we would invite 
further submissions from Counsel. 

We have considered all of the submissions and relevant 
material. We are not persuaded that the appeal should be 
upheld on the submissions for any other reason than those 
we have advanced. We refer to FMWU v. FCU and Others 
65 WAIG 2033 at 2034 where Brinsden J said:— 

"It is trite to say that in giving reasons for its 
decision, the Full Bench or any Court for that matter, 
cannot be expected to refer to every reason advanced 
in argument as to why a certain course of conduct 
should be adopted. Indeed it may not be necessary to 
do any more than to refer to one reason for refusing to 
adopt a course of conduct if that reason by itself is 
sufficiently important to justify refusal." 

We would uphold the above appeal for those reasons. 
We would deal with each appeal as we have said. 

COMMISSIONER BEECH: I have had the advantage of 
reading in draft form the reasons for decision prepared by 
His Honour the President. I am in general agreement with 
the conclusions which he has reached. 

However, I have the misfortune to disagree with His 
Honour in relation to the conclusion he has reached in 
relation to the 5th ground of appeal in appeal numbered 1283 
of 1993. I have not been persuaded by the submissions in 
this matter that in Order 4. the Commission erred in dividing 
the proceedings, issuing the award, prescribing that the 
terms not apply to Burswood Resort (Management) Limited 
and directing the parties to enter into conciliation in respect 
of the terms of the award. As I have understood it the 
submission is made up of two part*. 

The first argument is that the Commission, having 
determined that an award should issue, then became functus 
officio and did not have the power to direct further 
conciliation or arbitration in relation to the award. If justices 
are functus officio where they have discharged all their 
judicial functions in a case (Halsbury's Laws of England, 
Fourth Ed., Vol.29 paragraph 390) then by analogy the 
Commission is not functus officio until its functions have 
been discharged. Whether the Commission has become 
functus officio in a matter can only be determined by 
considering the terms of the actual order which issued. An 
order might issue which determines a matter of principle but 
in its terms reserves some matters which have not been 
finally determined. Such an order cannot be held to be final 
and conclusive in respect to the matters so reserved. All the 
functions have not been discharged by its terms. Whether 
such an order is appropriate or not will depend upon the 
circumstances. In this case the Commission did not hear 
from the parties regarding the precise terms of an award. 
Rather, the Commission heard from those parties in relation 
to the principle of whether an award should or should not 
issue to bind the appellant. That the matter may proceed in 
that manner was raised by some respondents at the outset 
and taken into consideration by the Commission (AB 
164-167). The applicant took the Commission only to those 
clauses of the claim which it saw as being necessary for the 
determination of the principle position (AB 574). In that 
context an order which resolves the point of principle and 
reserves the issue of all of the terms of the award is perfectly 
proper. That is what happened in this case. Whilst the order 
which issued, so far as it affected this appellant, was a final 
order for the purposes of s.49, it was not in its terms a final 
order in respect of the rights of the parties as to the terms 
of the award. 

The second and related submission is that the Commis- 
sion was not able, having determined that an award should 
issue, to recommence dealing with the matter by holding a 
further conciliation conference and then further hearing and 
determining the matter if necessary by way of arbitration. 
This submission cannot stand in the light of what actually 
happened before the Commission at first instance. The 
Commission had before it a claim for an award containing 
a number of clauses to issue. There was an objection in 
principle to the issuance of an award. That was then 
arbitrated. During the course of the arbitration submissions 
were received from both parties regarding the question of 
the issuance or not of an award in what otherwise would be 
an award free area. However, and significantly, submissions 
were not made as to all of the terms of any award to issue 
in the event that the Commission found that an award should 
indeed issue. Thus, so far as all of the terms of the award 
are concerned, that issue did not proceed beyond the 
conciliation stage. The Commission would have been unable 
to conclude that conciliation would be unavailing on all of 
the terms of an award because conciliation as to the terms 
had not occurred due to the 'in principle' argument. Thus 
it is not a case of the Commission purporting to commence 
conciliation, and if necessary arbitration anew. Neither is it 
a case of the Commission restarting the application having 
already determined it by way of order. Rather the 
Commission has, very properly, recognised in the form of 
the order that the terms of the award had not yet been the 
subject of discussions. The Commission therefore reserved 
the ability to deal with the terms notwithstanding the 
decision in principle about the issuing of an award which 
had been made. This was quite proper also in that in the face 
of opposition, the Commission may equally have been 
criticised for issuing an award containing terms when these 
had not been the subject of conciliation, nor of submissions 
before the Commission at the time (Ridge v. Baldwin [1964] 
AC 40 per Lord Reid at 80). I am therefore unable to agree 
with a view of the matter that new proceedings were 
prescribed by way of final orders. The orders in fact 
preserved that part of the current proceedings which had not 
been heard and determined. 

I am therefore of the opinion that the ground of appeal was 
not made out. 
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Having regard to my conclusion on this point, and 
agreeing otherwise with His Honour the President in the 
conclusion he has reached, I would dismiss appeal numbered 
1283 of 1993. 

THE PRESIDENT: For those reasons, the appeals will be 
upheld and the following orders made:— 

(1) That in relation to appeal No 1283 of 1993 the 
appeal be and is hereby upheld and such orders, 
declarations, etc, will issue as the Full Bench shall 
deem appropriate after hearing further submis- 
sions, if any. 

(2) That in relation to appeal No 1297 of 1993 the 
appeal be and is hereby upheld and the decision 
of the Commission at first instance be and is 
hereby suspended and the matter remitted to the 
Commission to be heard and determined accord- 
ing to law and the reasons for decision of the Full 
Bench herein. 

Order accordingly. 
Appearances: Mr T H F Caspersz (of Counsel) and with 

him Mr P A DeZwart (of Counsel) on behalf of Burswood 
Resort (Management) Limited. 

Mr G R Blyth on behalf of the Chamber of Commerce and 
Industry of Western Australia. 

Mr J Walsh on behalf of the Actors Equity of Western 
Australia (Union of Employees). 
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HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

Supplementary Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

We heard submissions in relation to a speaking to the 
minutes in relation to appeal No 1297 of 1993, and 
submissions and a speaking to the minutes in appeal No 
1283 of 1993. 

On page 37 of the reasons for decision dated 22 March 
1994, it should be noted that the reference to s.49(5)(b) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") should be a reference to s.49(5)(c). 
This is an error. The reference was intended to be to 
s.49(5)(c). 

We heard a number of submissions which supplemented 
submissions in writing which appear on file. Some 
importance was attached in submissions for the appellants 
to the use of the word "upheld" in relation to the appeals. 

The submission was that since the Full Bench had said that 
it had upheld the appeal, that this meant that it could only 
move to quash the decision of the Commission. We would 
make a number of observations. 

Firstly, the Commission was plainly referring to 
s.49(5)(c). Secondly, the Full Bench has held in the past that 
s.49(5) is expressed disjunctively. 

Further, the word "upheld" was not used in any narrow 
sense, but to express the fact that the appeal was successful. 
The opposite to an appeal being upheld is, of course, its 
dismissal. 

Further, in our opinion, it would be wrong, as we were 
invited to do, to say that, because the Full Bench expressed 
the view that the appeal was upheld, it could not then purport 
to suspend and remit under s.49(5)(c). The Full Bench at all 
times indicated that that was what it proposed to do, that is 
to invoke s.49(5)(c) in relation to the appeal by the Chamber 
of Commerce and Industry of Western Australia (hereinafter 
referred to as "the CO"), and expressed the view that it 
might do so in relation to the appeal by Burswood Resort 
(Management) Limited (hereinafter referred to as 
"Burswood"). It would create an absurdity in interpretation 
of the statute to hold that, because the word "upheld" does 
not appear in s.49(5)(c), that is not what the Full Bench does. 
The better opinion is that the section should be read without 
a separate subsection (5)(c), and s.49(5)(b) becomes (i), and 
s.49(5)(c) after the word or becomes s.49(5)(b)(ii). Whether 
it is read that way or not, the absence of the word uphold 
in s.49(5)(c) is not significant. Once an appellant establishes 
the error or errors which it alleges was made, then its appeal 
is successful, and what occurs is that the appeal is upheld. 
If the appeal is not successful it is not upheld but is 
dismissed. 

Whether the word "uphold" appears in s.49(5)(c) or not, 
the process must still be the same, that is the appellant must 
establish the errors which it alleges in its grounds of appeal. 
The Full Bench must then either uphold or dismiss the 
appeal. Having upheld it, it must then decide to suspend and 
remit. Nothing was said to us which would indicate that 
there was any other condition precedent to ordering that the 
decision at first instance be suspended and remitted. In other 
words, nothing could occur if the appeal were not successful, 
that is if it were not upheld. 

In the circumstances, there is nothing either in the reasons 
or in s.49(5) which prevents the Full Bench suspending and 
remitting. 

Indeed, the minute of proposed order in relation to the 
appeal by the CCI reflects properly the reasons for decision 
of the Commission and is in accordance with the Act. 

As to the appeal by Burswood, nothing was said to us 
which would require us, as a matter of law, to quash the 
decision. Indeed, since the Commission did not complete its 
task under s.32 of the Act, then the most appropriate thing 
and the most advantageous thing for the parties is that the 
Commission do so. 

For that reason, we would order as orders in final form 
that the decisions at first instance be suspended and remitted 
to the Commission at first instance to be heard and 
determined in accordance with these reasons and according 
to law. 

Order accordingly. 

Appearances: Mr T H F Caspersz (of Counsel) on behalf 
of Burswood Resort (Management) Limited. 

Mr G R Blyth on behalf of the Chamber of Commerce and 
Industry of Western Australia. 

Mr A L Drake-Brockman (of Counsel) and with him Mr 
J Walsh on behalf of the Actors Equity of Western Australia 
(Union of Employees). 
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8 April 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 20th and 21 st days of January 1994, and having 
heard Mr T H F Caspersz (of Counsel) and with him Mr P 
A DeZwart (of Counsel) on behalf of Burswood Resort 
(Management) Limited, Mr G R Blyth on behalf of the 
Chamber of Commerce and Industry of Western Australia, 
and Mr J Walsh on behalf of the* Actors Equity of Western 
Australia (Union of Employees), and the Full Bench having 
reserved its decision on these matters, and reasons for 
decision being delivered on the 22nd day of March 1994, 
and following a speaking to the minutes of proposed order 
in appeal No 1297 of 1993 and further submissions and a 
speaking to the minutes of proposed order in appeal No 1283 
of 1993 before the Full Bench on the 8th day of April 1994, 
and having heard Mr T H F Caspersz (of Counsel) on behalf 
of Burswood Resort (Management) Limited, Mr G R Blyth 
on behalf of the Chamber of Commerce and Industry of 
Western Australia, and Mr A L Drake-Brockman (of 
Counsel) and with him Mr J Walsh on behalf of the Actors 
Equity of Western Australia (Union of Employees), and the 
Full Bench having considered minutes of amended proposed 
orders filed herein on behalf of the abovenamed parties, and 
the Full Bench having determined that supplementary 
reasons for decision will issue at a future date, it is this day, 
the 8th day of April 1994, ordered as follows:— 

(1) That in relation to appeal No 1283 of 1993 the 
appeal be and is hereby upheld and the decision 
of the Commission in matter No A 18 of 1989 
made on the 30th day of August 1993 be and is 
hereby suspended and the matter remitted to the 
Commission to be heard and determined accord- 
ing to law and the reasons for decision of the Full 
Bench herein. 

(2) That in relation to appeal No 1297 of 1993 the 
appeal be and is hereby upheld and the decision 
of the Commission in matter No A 18 of 1989 
made on the 30th day of August 1993 be and is 
hereby suspended and the matter remitted to the 
Commission to be heard and determined accord- 
ing to law and the reasons for decision of the Full 
Bench herein. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Burswood Resort (Management) Limited 
(Appellant) 

and 
Actors Equity of Western Australia (Union of Employees) 

(Respondent) 
No. 1283 of 1993. 

and 
Chamber of Commerce and Industry of Western Australia 

(Appellant) 
and 

Actors Equity of Western Australia (Union of Employees) 
and Others 

(Respondents) 
No. 1297 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER C B PARKS. 

22 March 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 20th and 21st days of January 1994, and having 
heard Mr T H F Caspersz (of Counsel) and with him Mr P 
A DeZwart (of Counsel) on behalf of Burswood Resort 
(Management) Limited, Mr G R Blyth on behalf of the 
Chamber of Commerce and Industry of Western Australia, 
and Mr J Walsh on behalf of the Actors Equity of Western 
Australia (Union of Employees), and the appellant in appeal 
No 1283 of 1993 having sought leave of the Full Bench to 
amend the grounds of appeal, and whereas the Full 

Bench found it necessary to make such orders as were 
necessary for the expeditious and just hearing and determi- 
nation of these matters, it is this day, the 22nd day of March 
1994, ordered:— 

That leave be and is hereby granted to the appellant 
in appeal No 1283 of 1993 to amend the grounds of 
appeal by adding ground l(b)(vi) in the following 
terms:— 
" (vi) Payment was made by the appellant directly 

to agents of entertainers. " 
By the Full Bench. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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and 
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BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER C.B. PARKS. 

22 April 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 



This is an appeal by the appellant, Dampier Salt Limited 
(hereinafter referred to as "Dampier"), against the decision 
and order of the Commission at first instance given on 5 
November 1993 in application No. 1225 of 1992. 

Dampier was, at all material times, an employer, and the 
respondent, The Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers (hereinafter 
referred to as "the AWU"), was, at all material times, an 
organisation of employees as that is defined in the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act") whose members were employed by Dampier. 

At all material times Dampier and the AWU were parties 
to an award known as the Dampier Salt Award 1990, Award 
No. A 23 of 1990 (hereinafter referred to as "the award"). 

The matter came before the Commission, constituted by 
a single Commissioner, by way of an application brought by 
the AWU, such application being brought pursuant to s.40 
of the Act. 

The application sought to vary the award by inserting a 
new clause 33(3)(g) to read as follows:— 

"(g) Production Employee 7 (SW2) is an employee 
classified as such who, with minimum or no 
supervision, performs all the tasks which have 
been assigned. 

Such an employee shall, in addition to the 
qualifications described for Production Employee 
6, have satisfied competency standards at the 
employee's work location for progression to 
Production Employee 7 in mooring, unmooring, 
rigging and other sea work included therein." 

It was also sought to insert a new clause 34(1) by 
substituting a new set of wages. 

When the matter came on before the Commission at first 
instance for hearing and determination as it did on 16 June 
1993 and 26 July 1993 with a speaking to the minutes on 
5 November 1993, that application was amended (see page 
10 of appeal book 1 (hereinafter referred to as "AB1") and 
exhibit B1, page 47 (AB1)). It was amended by substituting 
a new schedule to the application to read as follows:— 

"A. The above mentioned award is varied as follows: 
1. Clause 34. Wages. Insert in this clause the 

following subclause hereinunder: 
(6) Mooring Duties 

In addition to the rates of pay set out 
in this clause an employee engaged in 
mooring duties as defined in Subclause 
33(l)(ii), shall be paid the following 
allowances on a per ship basis: 

Mooring Hand $500 
Leading Hand $750" 

In the end, having heard and determined the matter, the 
Commission at first instance issued an order dated 5 
November 1993 which ordered (see page 6 (AB1)):— 

"That the Dampier Salt Award 1990 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 22nd day 
of September 1992." 

What the Commission did by paragraph 2 of the schedule 
to its order of 5 November 1993, was to amend clause 
33.—Classifications in the following terms (see page 7 
(AB1)):— 

"A. After the number and word "5. Grading." of 
paragraph (c) of subclause (3) of this clause insert 
the number and word "6. Shipping." 

B. Delete paragraph (f) of subclause (3) of this clause 
and insert in lieu thereof the following: 

(f) Production Employee 6 (SW3) is an em- 
ployee classified as such who, with minimum 
or no supervision, performs all the tasks 
which have been assigned. 

Such an employee shall have satisfied 
competency standards at the employee's 
work location for progression to Production 

Employee 6 including competence in any 
five main production skill areas." 

The Commission also inserted, by paragraph 3 of the 
schedule to its order, a new clause 39.—Cape Cuvier 
Mooring Allowance in the following terms (see page 7 
(AB1)):— 

"39.—Cape Cuvier Mooring Allowance. 
In recognition of the environmental factors associ- 

ated with berthing and unberthing of ships at Cape 
Cuvier, an allowance of $24.00 per shift or part thereof 
shall be made to any employee engaged as a member 
of the mooring gang." 

It is against that decision that Dampier appeals, and the 
amended grounds of appeal (amended by leave of the Full 
Bench) are as follows:— 

"1. The grounds of appeal are as follows: 
1.1 The Commissioner erred by including a new 

main production skill, of "6 Shipping", in 
the "Classifications" clause of the Dampier 
Salt Award 1990 (Clause 33) and effecting 
a consequent alteration to the definition of 
Production Employee 6 (SW3), on account of 
the fact that the question of the inclusion of 
a new main production skill was not in 
argument before him. Accordingly, there was 
insufficient evidence before the Commission 
to enable him to make a proper judgment on 
the matter. 

1.2 In any event, the Commission, in deciding to 
include the new main production skill, failed 
to provide the parties the opportunity to 
present submissions on the matter in accor- 
dance with s.26(3) of the Industrial Relations 
Act 1979. 

1.3 The Commissioner's finding that the "skills 
and knowledge" of the mooring duties were 
"of the same genre" as other main produc- 
tion skills (particularly loading, was not open 
on the evidence. In particular, he failed to 
apply proper weight to the company's evi- 
dence that the mooring duties constituted 
5.6% of the time of a member of the mooring 
gang. 

1.4 The Commissioner erred in giving retrospec- 
tive effect to the alteration to the classifica- 
tion definition, when the circumstances giv- 
ing rise to a retrospective adjustment, related 
only to the mooring duties allowance itself. 

2. The Appellant seeks that: 
2.1 the appeal be upheld; and 
2.2 Clause 2 of the Order of Commissioner J F 

Gregor given on 5 November 1993 be 
quashed." 

In addition, the Full Bench gave leave to extend time 
within which the appeal book might be filed and gave 
reasons for so doing (see pages 10-11 of the transcript on 
appeal). 

Background. 
The background to this matter is set out to some extent 

in the reasons for decision of the Full Bench in Seamen's 
Union of Australia, West Australian Branch v. Dampier Salt 
(Operations) Pty Ltd and AWU 71 WAIG 3154, and of the 
Commission at first instance in "the Mooring Gangs Case" 
(Dampier Salt (Operations) Pty Ltd v. AWU and Seamen's 
Union of Australia, West Australian Branch v. Dampier Salt 
(Operations) Pty Ltd 71 WAIG 977). 

Dampier, we think it is implicit from the case presented 
at first instance, is engaged, inter alia, in salt production, 
harvesting, and shipping of salt. It is so engaged in some or 
all of those operations at Lake McLeod, Cape Cuvier, and 
Dampier. The AWU applied to vary the award in the terms 
which we have described above, subject to the later 
amendment which we have also described above. 

The application was opposed by an answer and counter 
proposal. 
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The effect of the initial application, if it were successful, 
was to insert a new classification known as Production 
Employee 7 (P7) into the award to cover employees engaged 
in what we will describe as mooring ships at Cape Cuvier. 
It is fair to say that there was no reference, except 
coincidentally, to the operations being conducted by 
Dampicr at Dampier. 

The amendment, however, to the application did not seek 
an alteration in classification, but sought an order that there 
be an allowance paid per ship in respect of mooring duties. 
Those duties are defined in clause 33(1 )(ii) as follows:— 

"(ii) An employee working in a classification covered 
by the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers and who 
holds a certificate of competency from the TAPE 
External Studies College in Fixed Bulk Loader 
Ship Positioning procedures may be required to 
perform such shipping and mooring duties as 
required by the employer." 

The amendment changed the whole course of the 
proceedings. 

The appellant company, Dampier, is a party to the award, 
as is the respondent, the AWU. 

We paraphrase clause 4, the Area and Scope clause of the 
award, by saying that it is engaged in salt production, 
harvesting, and shipping. It carries on all or part of these 
operations at both Cape Cuvier and Dampier, as well as 
Lake McLeod. We will now briefly outline the evidence 
before the Commission. 

Before the Commission at first instance, there was 
evidence from Mr Geoffrey Alan Rodier, a marine trainer, 
and formerly a marine rigger, employed at Dampier's 
operations at Cape Cuvier. The job involved mooring, 
warping, and deberthing. His evidence was that one needed 
to have an understanding of the marine environment in the 
work, as well as an understanding of ship machinery, ropes, 
basic knots, winches, including the operation of winches, 
and warping. While not performing mooring duties, persons 
in the mooring gang performed other duties. The team work 
involved is more special in the work environment of 
mooring gangs and requires more reliance on other persons 
to do as he is told or help out. He described the operations 
in some detail (see page 10 of the transcript at first instance 
(hereinafter referred to as "TFI")). He had developed skill 
and competence from experience on mooring duties. 

There was evidence from Mr Darryl Samuel Taylor, who 
was employed as a P5 operator by Dampier. He did the 
TAPE course and got a certificate and joined the mooring 
gang. He described what they were taught in relation to 
ropes, stoppers, radio procedures, etc. He referred to his 
work operating bulldozers before that, and pushing the salt 
onto the conveyor, which was the normal job they did before 
they started learning mooring. There were a lot more injuries 
suffered in mooring work than in production work. He also 
described the wind and the cold and the elements, and said 
that in the production areas one is not exposed to the 
elements in nearly the same way. He referral to the care 
needed on ships when it rains and the deck is slippery. He 
described the work involved in mooring and warping of 
vessels as requiring a high level of skills, and as potentially 
hazard operations because of exposure to the changing 
elements. He also laid emphasis on team work, unlike in the 
production area where one is working by oneself, and 
described marine skills as different. He also said that 
mooring is a lot more difficult than a lot of the P6 
classification jobs. It is a totally different environment 
requiring a different set of job skills and knowledge, he said 
in evidence. He himself favoured an hourly allowance. He 
did give evidence that they were led to believe in connection 
with discussions with the company that the mooring 
function was identified within the classification structure, 
and certainly the evidence of Mr Geoffrey Roy Clark and 
Mr Alistair Thomas McPhail was that, following the 1990 
discussions and the provisions contained in the award, it was 
sought to incorporate allowances into the provisions made 
in the classification system. 

There was evidence from Mr David John Wylie, a P3 in 
the brine crew at Dampier, and also a shop steward and 
convenor, who agreed that in the course of negotiations and 
the Structural Efficiency Principle process they had identi- 
fied quite clearly that the berthing duties or mooring duties 
would be part of the overall classification structure. 

There was evidence from Mr Geoffrey Roy Clark, the 
manager of engineering and maintenance for Dampier, who 
was involved in negotiations leading up to the issue of the 
award. He identified the five mainstream skills on site, 
namely hauling, harvesting, grading, dozing, and loading, 
and said they required a mix of competence and those skills 
for persons to be able to progress through the classification 
structure. The inclusion of these skills in the award enabled 
production classifications for the first time to overlap with 
trade classifications, so that it became possible for the first 
time for their top production operators to be earning a base 
rate higher than the base trade level. There were other 
support services or groups outside the five main production 
skill areas. All of the allowances, he said, were conglomer- 
ated into the one site allowance so that allowances were 
incorporated into the wage structure. He said that the 
mooring structure function was a vital part of the operation, 
but so were other operations, and said that it was easier to 
do than driving a bulldozer. He was not of the opinion that 
they were more exposed to the weather than a leading hand 
on a stock pile, although he agreed that it had the potential 
to be hazardous, but there should be no allowance paid for 
safety factors. 

There was also evidence from Mr Alistair Thomas 
McPhail, production manager for Dampier. He was of 
opinion that mooring gang skill levels was P2, although the 
company had offered to alter it from P2 to P4 because the 
experience factor was important more than the basic skills 
factor. He said that 5.6% of the total duties of persons in the 
mooring gang involved "shipping". He also corroborated 
the view that allowances had been incorporated into the 
general wage structure. As to the TAPE course, he said that 
persons who were joining the mooring gang were sent to the 
TAPE course because they were going to a new environ- 
ment, and there was always an accident risk in a new 
environment. He did say that other jobs had hazards, but he 
did concede that it was a team effort. 

Mr Keith William Wood, a plant operator, gave evidence 
that he was involved in mooring ships at Cape Cuvier, that 
it could be hazardous, and that the experience component 
was fundamental to the task (see page 95 (TFI)). 

Commission's Findings. 

The Commission at first instance made a number of 
findings, firstly ordering that an allowance be paid, and 
secondly ordering effectively by amending the Classifica- 
tions subclause that there be a sixth production skill called 
"shipping". This was because, as the Commission ob- 
served, in the course of the operations (see exhibit SI) there 
were five production main skills recognised. However, in 
the Commission's opinion there was a sixth production main 
skill, namely being mooring, or to give a more general 
description "shipping". Hence, the Commission said that 
if it were to include within the award a reference to a sixth 
production skill, and if the provisions of exhibit SI were 
applied, then workers involved in shipping who go through 
the training prescribed and previously described by refer- 
ence to exhibit S2 would be able to be categorised within 
the production classification structure. Hence, if the only 
skill they possess was that of shipping, they could be 
classified P3 and the progression to P4, P5, and P6 would 
then automatically apply, meaning that for a person to 
eventually reach P6 he/she would have to be in possession 
of all the production main skills which would include 
shipping. In other words, a worker is required now to possess 
five production main skills out of six, including "shipping" 
which will enable him/her to be promoted (see pages 38-39 
(AB1)). The Commission reached that conclusion, having 
found, on the evidence, there was reference to the Mooring 
Gangs Case (op cit), that there is a body of work to be 
undertaken which renders mooring gang work akin to a 



production skill (see exhibit S2), where standards are set out 
for a worker involved in mooring of ships. 

The Commission refers to the necessity to understand the 
equipment and its preparation; the ship's layout and its 
equipment; running lines both wire and synthetic; the 
knowledge of drum ends including fixing, winching, 
surging, communication, transferral and cause and effect; 
stopper ropes, their preparation, application and releasing; 
the making fast and slacking of bitts and transferral; general 
knowledge of winches; dealing with float lines; nautical 
knowledge and general application of duties (there was also 
evidence of the need to know radio communication). 

The Commission then found that if one looks at the 
general spread of these skills and knowledge, one could see 
that they are of the same genre as those which are described 
in the loading skills criteria (exhibit S2). It is as a result of 
that that the Commission found that there were five 
production main skills and not six. 

The Commission then went on to find that an allowance 
should be paid (see pages 43-44 (AB1)) where he discussed 
the mooring operations and reference to the work occurring 
in weather conditions which may require the moorings to be 
slipped earlier on in circumstances which, if that was to 
occur, are much less than favourable because of the weather 
conditions which would necessitate it. 

The Commission further observed that on proper applica- 
tion of the principles, if an allowance is to be paid for 
disabilities which occur during that process, it must be paid 
for the time that the disabilities are experienced and that 
occurs during the shift on which a worker is allocated to be 
available to work a ship. 

The Commission then found in the assessment of such an 
allowance, based on a 12 hour shift, an appropriate sum 
would be $24.00 per shift for each shift or part thereof that 
a worker is involved in the berthing and unberthing of ships. 

Submissions for Dampier. 
The submission firstly was that the matter was argued on 

the basis of the variation which was the subject of the 
amended schedule to the application (see exhibit Bl, page 
47 (AB1)), and there was no indication from the Commis- 
sion at first instance or from the parties that they were 
applying for or arguing about anything other than the 
payment of a mooring allowance per ship for the mooring 
hand or leading hand. 

It was submitted that the Commission at page 39 (AB1) 
had drawn some conclusions from equating the skills of the 
mooring personnel to other skills which were recognised 
under the Classifications clause in the award, and then 
indicated that it was the intention of the Commission to 
make an order amending clause 33.—Classifications to 
include a new main production skill, a sixth production skill, 
namely "shipping". 

The submission was that the matter was never argued 
before the Commission, and that was the matter with respect 
to which the Commission did not give an opportunity to the 
parties to be heard, and in respect of which Dampier, in 
particular, ought to have been given such an opportunity. 

Mr Lucev (of Counsel) further submitted that the 
Commission at first instance erred in including a new main 
production skill and effecting a consequent alteration to the 
definition of "Production Employee". That error occurred 
because the inclusion of a new main production skUl was 
not put in argument before the Commission and the parties 
were not given an opportunity to be heard. 

It was submitted that neither party sought to have the 
Classifications clause amended, and, in fact, that what the 
AWU sought was an allowance per ship for the mooring 
hands who were involved in mooring duties. 

Mr Smith had submitted at first instance that this was not 
a case about the main production skill, and Dampier rejected 
any notion of a main production skill as something, and, 
indeed, a main production skill was not a matter being 
pursued by the AWU, and, in fact, was disavowed by it. 

All of the evidence was directed to the question of an 
application for an allowance (see pages 99-102 (TFI)). 

Put shortly, no party was pursuing an alternative 
classification structure, and the evidence was led only in 
respect of Cape Cuvier and not Dampier in any event. 

The Commission at first instance in the order which 
issued referred to the recognition of environmental factors 
associated with berthing and unberthing of ships at Cape 
Cuvier in granting an allowance. 

The submission was that had they known that the 
Commission was intending to insert a new main production 
skill of shipping into the award they would have led 
evidence in relation to their operations at Dampier in an 
effort to rebut it. 

The word "shipping", too, it was submitted, is a more 
general word than "mooring" (see page 39 (AB1)), and the 
matter had been raised upon a speaking to the minutes. 

The Commission, of course, said at page 105 (TFI) that 
it was not the intention of the order that it cover the Dampier 
operations, and that it would be necessary to identify an 
exclusion for Dampier. These were not matters raised before 
the Commission and they cannot be re-argued upon a 
speaking to the minutes (see, generally, RRIA v. AMWSU 
and Others 70 WAIG 2083 at 2084, ASEMFWU and Others 
v. SECWA and Others 71 WAIG 315 at 317, Western 
Mining Corporation Ltd v. AMWSU and Others 71 WAIG 
2009, and WA Meat Commission v. AMIEU 73 WAIG 
2655). Put shortly, there was no reasonable opportunity 
afforded for them to put their case as they were required to 
do. As a result, s.26(3) of the Act applies, and the 
Commission had erred. 

The submissions were that the findings of the Commis- 
sion at first instance that the skills and knowledge required 
in mooring duties were of the same genre as other 
production skills, particularly loading, was not open on the 
evidence. In particular, the Commission failed to apply 
proper weight to Dampier's evidence that the mooring duties 
constitute 5.6% of the time of a member of the mooring 
gang. 

There was evidence, it was submitted, from Mr McPhail 
that on average the mooring duties constituted 5.6% of the 
time of a member of the mooring gang. We were referred 
to page 76 (TFI) and exhibit S3, as well as page 119 (AB1), 
and Mr Clark's evidence at pages 67-68 (TFI). It was 
submitted that because of that error in fact the discretion 
miscarried. 

It was further submitted the Commission at first instance 
erred in giving a retrospective effect to the alteration of the 
Classifications clause when the circumstances giving rise to 
a retrospective adjustment are related only to the mooring 
duties allowance itself. 

Further, it was not canvassed, it was submitted, with the 
parties themselves, and the s.26(3) arguments applied; in 
addition, s.33 of the Act applies, and there were no special 
circumstances identified in the Commission's reasons for 
fixing a retroactive date for the operation of the order. 

We were referred to page 104 (TFI) and to FMWU v. Ron 
Premier of WA and Others 69 WAIG 1096 at 1097. 

Submissions for the AWU. 
In reply, Mr Booth submitted that the Commission at first 

instance did not err by including shipping as a main 
production skill, and there was sufficient evidence before the 
Commission to make the decision which it made. 

Further, it was submitted that it was clear in the 
proceedings that there was ample opportunity for Dampier 
to present its case, and that it in fact did so. 

It was open on the evidence to find that mooring should 
be included as a production skill, and it was within the 
ability and power of the Commission to do so. 

It was submitted as to retrospectivity it was not likely to 
promote injustice in the terms outlined. 

The submission as to the question of s.26(3) of the Act 
and denial of procedural fairness was that on Mr Clark's 
evidence this had been a live matter ((ie) the question of 
classification change) during the 1990 Structural Efficiency 
Principle negotiations, and Dampier thought that the level 



of P2 and the designation of mooring as being an ancillary 
duty was one that was settled (see page 8 (TF1)). 

In 1990 Dampier and the AWU agreed on the structural 
efficiency second stage and it flowed out of that ((ie) the 
amendments). The AWU was seeking to change from the 
P2 level to that of an allowance being contained within the 
Wages clause. There were three options:— 

(1) The P2 level should be changed and membership 
of the mooring gang should place a person at the 
top of the classification system. 

(2) The classification system be changed and an 
hourly rate put in. That was debated and rejected. 

(3) The next consideration was to remove mooring as 
an ancillary skill and place it as a per ship amount. 

At page 39 of the transcript on appal we were referred 
to Mr Smith's submission that Dampier could be shown by 
the letters which had been sent to the Commission that it was 
quite prepared to review the position of mooring within the 
current classification system, and, in fact, an offer was made 
to change mooring from a P2 to a P4 classification. Hence, 
the classification system was live in the days and weeks 
leading up to that, and, in fact, they had made an offer to 
alter it from P2 to P4. 

The primary submission from Dampier was that the 
classification system was fine and there ought not to be any 
changes in terms of classifications. There ought not to be 
any changes in terms of payment on any hourly basis or 
anything else payable for mooring. The primary submission 
was to keep it at P2. 

As a result of the structural efficiency exercise, berthing 
duties had come into the system, and as a consequence, and 
as a matter of logic, the classification system was the subject 
of the classification before the Commission. The skills 
expressed were not expressed in any order. 

Mr Taylor's evidence was that most of the mooring duty 
operations were already P6, so for most of them it did not 
involve a change in their classification at all. 

Mr Smith at page 23 (TFI) said that Dampier would not 
accept mooring as a main production skill, and also 
submitted that an allowance should apply. So that far from 
not being given an opportunity to put their position, Dampier 
had put it quite forthrightly. 

In addition, there was evidence from Mr Taylor about P2, 
including evidence that mooring was a highly skilled and 
highly dangerous job and that was certainly worth more than 
P2. (We were taken to pages 54 and 56 (TFI)). 

There was evidence that P2 was not an appropriate level 
and the effect was trying to assess the work value of the job. 
The issue of classification changes was well canvassed and 
Dampier's own witnesses canvassed the issue through Mr 
Smith on cross-examination. 

Mr Clark extensively canvassed the classification system 
in evidence, and he was a witness for Dampier. He had led 
the negotiation team for Dampier in 1990. He said in 
evidence that in addition to the five main production skills 
there were also in the production area all sorts of peripherals 
and service type functions. They were keen to move from 
an allowance based system to one where all of the rates were 
contained in the award classification. In terms of Mr Clark's 
position, the logic of Dampier's position had been that they 
wanted the mooring to be included in the classification 
structure, and that was the essence of argument between 
Dampier and the AWU. However, basically, the AWU 
wanted it to be expressed as an allowance rather than in the 
classification structure, and they wanted it to be kept in P2. 
In fact, there was no new classification. There was a 
re-arrangement of what each level meant in essence. 

In addition, this had been raised with Mr McPhail (see 
pages 80-82 (TFI)). Mr McPhail gave evidence concerning 
classifications, and exhibit SI was used to back up the 
assertions that P2 was the appropriate reference point in the 
classification system for mooring duties. 

As to ground 1.3, the Commission at first instance found 
on the evidence, on an assessment of work value, that 
mooring had an equivalent value to that of harvesting. 

loading, hauling, grading, and dozing, and that flowed 
through the decision (see page 43 (AB1)). 

The evidence before the Commission established that 
mooring was of the same genre as other skills, so the 
submission went. The figures for time engaged in mooring 
was six to six and a half hours per week. 

As to the question of retroactivity, Mr Booth conceded 
that paragraph 2 should have operated only from beyond the 
date upon which it issued, namely 5 November 1993. 

Mr Lucev in reply submitted that the classification 
structure was not in issue, but was used together with the 
Wage Fixing Principles as a defence to the claim. 

As to operation at Dampier, although Mr Booth said from 
the bar table that there was no intention to apply the 
alteration at that site, Mr Lucev said that they would have 
wanted to call evidence about the Dampier operations. The 
original application, he submitted, was not an application for 
a change in the classification structure, but for an allowance 
of $500 or $750 for mooring hands and leading hands. 

Conclusions. 
The decision appealed against is a discretionary decision 

as that is defined in Norbis v. Norbis 65 ALR 12. 
The amended grounds 1.1,1.3, and 1.4 attack the decision 

as a miscarriage of the exercise of discretion. Ground 1.2 is 
directed to an alleged breach of the statute and to the 
procedural fairness required by the statute. 

We deal firstly with ground 1.2. The substance of the 
argument for Dampier, as we have outlined it above, was 
that the matter was argued and contested before the 
Commission at first instance on the basis of the amended 
schedule to the application. The claim contained in the 
amended schedule was for an allowance, being a lump sum 
amount for each ship moored at Cape Cuvier, to be paid. The 
original claim was one for variation to the Classifications 
clause. 

Mr Lucev's submission was, as we understand it, that that 
was not the issue. Neither party, he submitted, sought to 
have the Classifications clause amended, the claim being 
plainly one for an allowance per ship for mooring hands, by 
way of variation of the award. Put shortly, the case was not 
one about main production skills. As a result of the alleged 
breach of s.26(3) of the Act, the Commission deprived 
Dampier of the opportunity to call evidence relating to what 
occurred at its Dampier operations, Mr Lucev also submit- 
ted. 

Mr Booth's submissions were, of course, that there was 
sufficient evidence to raise the question of variation to the 
Classifications clause as a live matter. This had been so 
during and since the 1990 Structural Efficiency Principle 
negotiations, which occurred between various organisations, 
including the AWU and Dampier. There had been an offer 
made by Dampier to change the mooring hands classifica- 
tion from P2 to P4, which was rejected. 

The Full Bench was referred to submissions and evidence 
relating to this question (see page 23 (TFI)), Mr Taylor's 
evidence, Mr Clark's evidence as to the classification 
system, and Mr McPhail's evidence concerning the classifi- 
cations (see pages 80-82 (TFI)). 

The submission was that, in any event, the AWU wanted 
the amount to be paid as an allowance rather than accounted 
for in the classification structure. That is what Mr Booth 
submitted. 

Further, there was no new classification included in the 
Commission's order, but a rearrangement in essence of what 
each level meant. 

What occurred was this. The application before the 
Commission at first instance, as amended, was one for an 
allowance per ship to be paid under a variation to the award. 
That was opposed. The Commission ordered a variation to 
provide for an allowance, but an allowance of $24.00 per 
shift, or part thereof, for a person engaged as a member of 
the mooring gang. That part of the decision does not seem 
to be the subject of complaint in these proceedings. That part 
of the decision which seems to be directly the question of 
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complaint is the variation ordered to be made to the 
Classifications clause, clause 33. 

The classification system is not directly varied in the 
sense that a new classification is included or that mooring 
gang members are reclassified. The system under the award 
worked as follows (see page 65 (AB1), as well as clause 33 
of the award). There were five production main skills. They 
were:— 

(1) Loading 
(2) Hauling 
(3) Dozing 
(4) Grading 
(5) Harvesting 

Under the system, before it was altered, a person could 
not progress from Production Employee 2 to 3 without 
competency standards in certain prescribed areas, or, 
alternatively, that person must "be at the probationary level 
in one of the main production skill areas". 

To progress to Production Employee 4 (P4), one had to 
satisfy competency standards at the employee's work for 
progression to P4 "or be competent in one or two of the 
main production skill areas". 

To progress to Production Employee 5 (P5), one had to 
satisfy competency standards for progression to P5, includ- 
ing competence in three of four main production skill areas. 

Further, to progress to Production Employee 6 (P6), an 
employee had to satisfy competency standards at the 
employee's work location for progression to Production 
Employee 6, including competence in any five main 
production skill areas. 

By adding "shipping" as a main production skill, the 
Commission enabled a person at the probationary level in 
the shipping, which was, in fact, "mooring", to advance 
from P2 to P3 on the basis of possessing that skill alone. 
That could not be done before. 

The variation ordered also enables a P3 to advance to P4 
with one or two of the main production skill areas. One of 
those is now shipping. It was not so before. Hence, a person 
with a mooring skill can be promoted on the basis of that. 

Similarly, one can now advance in the mooring gang from 
P4 to P5 with competence in shipping as one of the three 
or four main production skills. Previously, of course, it was 
not a production skill, and advancement in that step 
depended on possessing other production skills. 

Further, one of the five skills out of six which enable a 
person to advance from P5 to P6 is now shipping, which was 
not the case before. Now one requires five out of six skills 
instead of five skills which do not include mooring or 
shipping. Put shortly, persons engaged in mooring (ship- 
ping) can use that skill as an avenue of promotion through 
the classification ranks, when they could not do so before. 

We now turn to s.26(3) of the Act which reads as 
follows:— 

"(3) Where the Commission, in deciding any matter 
before it proposes or intends to take into account 
any matter or information that was not raised 
before it on the hearing of the matter, the 
Commission shall, before deciding the matter, 
notify the parties concerned and afford them the 
opportunity of being heard in relation to that 
matter or information." 

The Full Bench was referred to RRIA v. AMWSU and 
Others (op cit), where matters raised in the award were not 
claimed by either party to the arbitration, were not raised by 
the Commission with the parties during the proceedings, and 
the parties were not given any opportunity to be heard on 
any issue relating to them. 

The Full Bench held that the decision in that matter was 
tainted with procedural unfairness, being reached contrary 
to s.26(3), and further that this affected the whole award. 
The Industrial Appeal Court was not called upon to decide 
that point. 

In ASEMFWU and Others v. SECWA and Others (op cit) 
at page 317, Nicholson J referred to s.26(3), and held in that 

case that there had been a breach of s.26(3). His Honour said 
at page 318:— 

"On any fair reading of the course of proceedings 
it was not a matter which it could have been anticipated 
the Commission would decide in the light of absence 
of argument before it. Not only was the live nature of 
the issue not unequivocally notified to the parties 
concerned but they were not afforded the opportunity 
of being heard in full in relation to the matter. Nor, in 
my opinion, was that position affected by the opportu- 
nity which the appellants had to raise the matter 
following the announcement of the decision of the 
Commission. It is the nature of the hearing which is 
important and the hearing, having failed to accord with 
the requirements of natural justice, could not be cured 
by the absence of objection from the appellants 
subsequent to announcement of the Commission's 
decision." 

In AMIEU v. Clover Meats 73 WAIG 3322 the Full 
Bench held that if there is a breach of s.26(3) of the Act, then 
it is not necessary to establish what was required to be 
established upon the authority of Stead v. State Government 
Insurance Commission (1986) 161 CLR 141 at 147 and 
RRIA v. AMWSU and Another 73 WAIG 1993 (1AC) per 
Nicholson J at page 1998, namely that "the denial of natural 
justice deprived a person of the possibility of a successful 
outcome". 

By virtue of s.26(3), the Commission has a statutory duty, 
expressed in mandatory terms, to notify the parties 
concerned before, in deciding any matter, it proposes to or 
intends to take into account any matter or information that 
was not raised before it on the hearing of the matter. 

In addition, before deciding the matter, the Commission 
is required to afford the parties the opportunity of being 
heard in relation to that matter or information. The section 
imposes a statutory duty on the Commission and any breach 
renders the decision invalid (see AMIEU v. Clover Meats 
(op cit) at page 3332). 

As Nicholson J observed in ASEMFWU and Others v. 
SECWA and Others (op cit) at page 317, the Act, by s.26(3), 
provides its own statutory support for procedural fairness so 
that what is appropriate in terms of the requirement of 
natural justice for a proper hearing must take its colour from 
that provision. Rowland J, substantially, and Walsh J, too, 
agreed with His Honour. Nicholson J then went on to say 
that a matter raised before the Commission is one which is 
raised in the sense that it is a live issue before the 
Commission. 

In our opinion, any variation to the classification system 
was not a matter which was raised as a live issue before the 
Commission at first instance. Indeed, the application was 
plainly for a mooring allowance calculated per ship. An 
allowance was granted by the variation ordered, but that was 
not the allowance which was, in fact, claimed. 

Alteration of the classification structure was not sought 
by the AWU. Certainly, there was reference to the 
classification system and to offers made relating to it, as 
well as negotiations between the parties commencing in 
1990, as we have indicted. However, by no means could it 
be said to have been a live issue addressed by direct 
argument and evidence so that it could be decided on the 
merits. That is what we find on a fair reading of the 
transcript which records the course of proceedings. 

The matter was raised by Mr Gifford, who appeared for 
Dampier, on the speaking to the minutes. He acknowledged 
that the speaking to the minutes was not a time for 
re-argument of the matter (but see, in the context of 
procedural fairness whether this might not have been 
appropriate, ASEMFWU and Others v. SECWA and Others 
(op cit) at page 316 per Rowland J). The opportunity to raise 
the matter following the Commission's decision being 
handed down was partly seized by Mr Gifford (see pages 
99-104 (TFI)), but, in the opinion of Nicholson J, and, it 
would seem, Walsh J, that would not affect the failure to 
afford an opportunity to the parties to be heard on the matter. 

In our opinion, the Commission at first instance failed to 
give Dampier any or any sufficient opportunity to be heard 
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in relation to the matter, the subject of the order varying 
clause 33, and Dampier is entitled to succeed on ground 1.2. 

Insofar as Dampier was plainly deprived of the opportu- 
nity to lead evidence of what occurred at the Dampier 
operation, as well as Cape Cuvier, and insofar as that 
evidence might relate to the Commission's assessment of 
the work of mooring gangs at Cape Cuvier, it should be said 
that the Commission erred also as ground 1.2 alleges. 

However, the claim seemed to relate to mooring work at 
Cape Cuvier not Dampier, nor was it apparent from what Mr 
Lucev told us that evidence of what occurs at Dampier is 
relevant to this application. However, the variation does not 
exclude persons employed at Dampier, and for that reason 
also ground 1.2 is made out. 

We should add, however, that we are not impressed by 
the argument that "shipping", in the context of the reasons 
for decision, is wider in meaning than the work of the 
mooring gangs. Indeed, the Commission uses the word as 
a more general description for mooring, and clearly explains 
that in his reasons. That is, of course, appropriate because 
the work, on the evidence, includes warping and other 
activities. 

Finally, we would not want it to be thought that the power 
conferred on the Commission under s.26(2) of the Act 
should in any way be held to be limited by these reasons. 
The Commission expressly by s.26(2) is empowered in 
granting relief or redress under the Act to grant relief or 
redress which is not restricted to the specific claim made or 
to the subject matter of the claim. The limitation is s.26(3). 

We now turn to ground 1.3. 
The Commission at first instance had the advantage of 

hearing the evidence of Mr Taylor, Mr Rodier, Mr Wood, 
and Mr Wylie for the AWU, and Mr Clark and Mr McPhail 
for Dampier, at first instance. 

The Commission listed at pages 38-39 (AB1) the skills 
which were required in mooring. There was ample evidence 
for him to compare "shipping" to other main production 
skills. He had exhibit SI, as well as the oral evidence to 
which we have referred. He did not specifically say that he 
preferred the evidence of Dampier's witnesses in these 
respects, but it is obvious that he did. That he did not err in 
this respect is supported by the principles set out in Jones 
v. Hyde 85 ALR 23 and Abalos v. Australian Postal 
Commission 171 CLR 167. 

Nothing was put to us which would lead us to conclude 
that the Commission at first instance misused the advantage 
derived from observing the witnesses, or that he misappre- 
hended the evidence before him (see Gromark Packaging v. 
FMWU 73 WA1G 220). 

It was open to the Commission to find that the general 
spread of skills and knowledge were of the same genre as 
those described in the loading, dozing, grading, or hauling 
skills criteria. That is plain from the evidence of Mr Taylor 
and Mr Rodier. The Commission said (see pages 38-39 
(AB1)):— 

' 'DSO say this body of work is a production skill yet 
mooring is not. But if one looks at the test requirements 
for a worker involved in the mooring of ships, and some 
guide to those standards is set out in Exhibit S2, one 
can see there is also a body of work to be undertaken. 
For instance there is a necessity to understand the 
equipment and its preparation; the ship's layout and its 
equipment; running lines both wire and synthetic; the 
knowledge of drum ends including fixing, winching, 
surging, communication, transferral and cause and 
effect; stopper ropes, their preparation, application and 
releasing; the making fast and slacking of bitts and 
transferral; general knowledge of winches; dealing 
with float lines; nautical knowledge and general 
application of duties." 

In addition, persons in the mooring gang, on the evidence, 
undergo a brief TAFE course. 

The Commission's finding was borne out by his descrip- 
tion of his actual inspection of operations (see pages 40-41 
(AB1)) where the Commission made specific reference to 
the judgmental skills involved in the work and the 

substantial environmental difference, working at sea, from 
working on the land. 

In our opinion, too, the allegation that mooring gang 
members were engaged, on the evidence, 5.6% of the total 
time in mooring duties, or five to six hours per week, was 
considered and rejected by the Commission at pages 43-44 
(AB1). The Commission did not accept that that was 
evidence of the way in which the work took place. He then 
went on to describe the way in which the work was done. 

Further, the Commission at first instance decided, having 
described the shifts worked, that if an allowance were to be 
paid it should be paid on the basis of a shift. Nothing was 
said to persuade us that that was a finding not open to be 
made on the evidence. Ground 1.3 is not made out. 

As to ground 1.4, as we understand what Mr Booth said, 
he conceded that the variation appealed against should not 
have retroactive operation. There were no special circum- 
stances referred to by the Commission to justify such a 
course being taken. Ground 1.4 is accordingly made out. 

Because s.26(3) of the Act was not complied with, that 
part of the decision, all of which was appealed against, is 
defective and void (see AM1EU v. Clover Meats (op cit) and 
ASEMFWU and Others v. SECWA and Others (op cit)). 
That means that the appeal against the decision to include 
a new clause 33 in the award would succeed. 

We would, therefore, uphold the appeal, and there will be 
an order quashing the decision of the Commission made at 
first instance, only insofar as it relates to paragraph 2 of the 
schedule to the decision (order) at first instance (see page 
7 (AB1)). No other part of the decision was challenged 
before us. 

Order accordingly 
Appearances: Mr A D Lucev (of Counsel) and with him 
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Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Dampier Salt Limited 
(Appellant) 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
(Respondent). 

No. 1483 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER C.B. PARKS. 
22 April 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 16th day of February 1994, and having heard 
Mr A D Lucev (of Counsel) and with him Ms A E Colegate 
(of Counsel) on behalf of the appellant and Mr S Booth on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being 
delivered on the 22nd day of April 1994 wherein it was 
found that the appeal should be upheld, it is this day, the 
22nd day of April 1994, ordered as follows:— 

(1) That leave be and is hereby granted to the 
appellant herein to amend the grounds of appeal 
by substituting for the grounds of appeal as set out 
in the appeal book at page 2 the document headed 
"Amended Schedule". 

(2) That time be and is hereby extended to and 
including the 10th day of January 1994 for the 
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appellant herein to file an application to extend 
time for lodging an appeal book, 

(3) That time be and is hereby extended to and 
including the 24th day of December 1993 for the 
appellant herein to lodge an appeal book. 

(4) That appeal No 1483 of 1993 be and is hereby 
upheld and that paragraph 2 of the schedule to the 
order, being the decision of the Commission in 
application No 1225 of 1992, made on the 5th day 
of November 1993, and appealed against herein, 
be and is hereby quashed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

(Appellant) 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, WA 

Branch 
(Respondent) 

No. 224 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 
12 April 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

The respondent. The Australian Liquor, Hospitality and 
Miscellaneous Workers' Union, Miscellaneous Workers' 
Division, WA Branch (hereinafter referred to as "the 
ALHMWU"), sought particulars of the grounds of appeal 
herein, and particulars were provided on the evening before 
the application for an order that particulars be provided was 
heard, namely 23 March 1994. 

Ms Blaskett, who appeared for the ALHMWU, informed 
us that sufficient particulars had been given in relation to 
ground 1 of the grounds of appeal, but sufficient particulars 
had not been given in relation to the statement as to public 
interest contained in the grounds of appeal. That statement, 
summarised, alleges that the appeal is of such importance 
that in the public interest an appeal should lie because the 
appeal raises issues concerning the jurisdiction of the 
Commission. 

The particulars which were provided were provided in 
answer to the application for particulars, the relevant part of 
which reads as follows:— 

"2. In relation to the Statement of Public Interest 
attached to Appeal No. 224 of 1994:— 
(a) What "issues concerning the jurisdiction of 

the Commission" are raised by Appeal No. 
224 of 1994?; and 

(b) Why are those "issues concerning the juris- 
diction of the Commission" of such impor- 
tance that in the public interest an appeal 
should lie to the Full Bench of the Western 
Australian Industrial Relations Commis- 
sion?" 

It was submitted by Ms Blaskett for the ALHMWU that 
those particulars were entirely inadequate, and she relied on 
the authority of Bruce v. Odhams Press Ltd [1936] 1 KB 697 
at 705 where Greer LJ, in the course of the Court of Appeal's 
judgment, said:— 

"A plaintiff must state sufficient particulars of his 
alleged cause of action which will enable the defendant 

either to admit it or deny it or otherwise plead a defence 
to it." 

It was submitted by Mr DeZwart (of Counsel), who 
appeared for the appellant, Burswood Resort (Management) 
Ltd (hereinafter referred to as "Burswood"), upon the 
application, that sufficient particulars were given, and that, 
in fact, the statement as to public interest must accompany 
an appeal against a finding not, in fact, a pleading. In fact, 
Mr DeZwart's submission was, too, that the appeal was not 
against a finding. 

There were other submissions, too, which it is not 
necessary to deal with in detail here made on behalf of the 
parties, suffice it to say that we have considered them all. 

Conclusions. 
Firstly, it should be said that the Commission is not a 

tribunal of pleading, and therefore that interlocutory matters 
which relate to matters akin to pleadings do not require the 
same rigid application of principles that pleadings do in a 
court of pleading. The objects forbid that (see s.26(l)(a) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), and the requirement that the 
Commission act, inter alia, without regard to technicalities 
or legal forms). 

Further, by virtue of s.27(l)(o) of the Act, the Commis- 
sion, except as otherwise provided in the Act, may make 
such orders as may be just with respect to any interlocutory 
proceedings to be taken before the hearing of any matter, the 
costs of those proceedings the issues to be submitted to the 
Commission, the persons to be served with notice of 
proceedings, delivery of particulars of the claims of all 
parties, etc (see also s.27(l)(v)). 

By virtue of regulation 29(1) of the Industrial Relations 
Commission Regulations 1985 (hereinafter referred to as 
"the Regulations"), when an appeal to the Full Bench is 
filed it must be accompanied by a statement specifying 
briefly, but specifically, the grounds relied upon in support 
of the appeal, etc. 

Regulation 29(2) of the Regulations provides specifically 
that it is not sufficient to allege that a decision or part of it 
is against the evidence or the weight of evidence or that it 
is wrong in law. The notice must specify the particulars 
relied on to demonstrate that it is against the evidence and 
the weight of evidence and the specific reasons why it is 
alleged to be wrong in law. 

If those Regulations are not complied with, then the clerk 
receiving the documents is mandatorily required not to 
accept an application or notice of appeal (see regulation 
3(5)). 

In this case, the grounds of appeal did not state, in ground 
1, specific reasons why the decision was alleged to be wrong 
in law. There was merely a bald statement that the 
ALHMWU had no standing and that is why the Commission 
had no jurisdiction. That, according to the ALHMWU, has 
now been remedied. However, there is much to be said for 
the view that the accompanying statement to the notice of 
appeal did not comply with regulation 29(2). 

We turn to the question of the statement as to public 
interest. Whether the decision is a finding or not, the 
statement is made as if the decision were a finding (albeit 
that the fact that it was not a finding is denied). 

In the case of an appeal from a decision which is a finding, 
the statement setting out the grounds of appeal is required, 
in addition, to briefly state the reasons why it is considered 
that the matter is of such importance that in the public 
interest an appeal should lie. That is what is provided by 
regulation 29(3) of the Regulations. 

In our opinion, if the decision appealed against were a 
finding, then it is required to contain sufficient reasons why 
it is considered that the matter is of such importance that in 
the public interest an appeal should lie. It matters not 
whether it is a "pleading" or not. It is the sort of matter 
which can be admitted or denied upon appeal, and sufficient 
particulars of it should be given so that the respondent to the 
appeal is able to admit or deny that there is sufficient public 
interest that an appeal should lie and prepare its case 
accordingly. In that respect, we apply the dictum in Bruce 
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v. Odhams Press Ltd {op cit), and we refer also to the dictum 
of Isaacs J in R v. Associated Northern Collieries and Others 
(1910) 11 CLR 738 at 740-741 where he said:— 

"I take the fundamental principle to be that the 
opposite party shall always be fairly apprised of the 
nature of the case he is called upon to meet, shall be 
placed in possession of its broad outlines and the 
constitutive facts which are said to raise his legal 
liabUity. He is to receive sufficient information to 
ensure a fair trial and to guard against what the law 
terms "surprise", but he is not entitled to be told the 
mode by which the case is to be proved against him." 

With modifications, that statement applies in principle to 
appeals before the Full Bench, and the Regulations 
recognise it. It also applies in relation to regulation 29(3) 
matters, again modified because these are appeals and not 
nisi prius matters (see also Bailey and Others v. Commis- 
sioner of Taxation of the Commonwealth of Australia 
(1977) 136 CLR 214 at 219 per Gibbs J). 

In this case, the particulars which were provided of that 
statement, that is the statement as to public interest, were 
firstly an answer to request 2(a), namely "The jurisdiction 
of the Commission to deal with matter no. C547 of 1993", 
and, secondly, in relation to request 2(b) "Because it 
concerns the jurisdiction of the Commission, it is in the 
public interest that an appeal should lie''. 

It seems to us that the answers given were palpably 
inadequate. The requests required answers which specified 
the issues concerning the jurisdiction of the Commission 
which were raised by the appeal, and secondly answers as 
to why issues concerning the jurisdiction of the Commission 
were of such importance that in the public interest an appeal 
should lie. The particulars provided were only bland 
statements which did not supply particulars. 

Accordingly, we are of the opinion that a proper exercise 
of the discretion of the Commission to be exercised under 
s.27(l)(o) and s.27(l)(v) of the Act, and, indeed, to require, 
in addition, the proper compliance with regulation 29(3) of 
the Regulations, requires that, not particulars, but, in fact, 
further and better particulars now be provided. We decided 
to order accordingly. 

Both parties made applications for costs in relation to the 
matter. Objection was taken by Mr DeZwart because no 
letter requesting particulars was forwarded in advance. It is 
fair to say, however, that plenty of notice was given and we 
would not require a letter in every circumstance in advance 
of an application for particulars being filed, although it is 
usual that that occur. 

On the part of Burswood, of course, inadequate particulars 
were provided at the last minute. However, in the 
circumstances and the proper exercise of our discretion, on 
this occasion, we are not disposed to say that the actions of 
the parties in a jurisdiction such as this merited an order as 
to costs payable by either party. That is a decision which is 
necessarily confined to the facts of this case. 

Appearances: Mr P. DeZwart (of Counsel) on behalf of 
the appellant. 

Ms D. Blaskett on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

(Appellant) 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, WA 

Branch 
(Respondent). 

No. 224 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 
23 March 1994. 

Order. 
THIS matter having come on for hearing of interlocutory 
applications before the Full Bench on the 23rd day of March 
1994, and having heard Mr P DeZwart (of Counsel) on 
behalf of the appellant and Ms D Blaskett on behalf of the 
respondent, and the Full Bench determined that its reasons 
for decision will issue at a future date in relation to order 
(1) hereunder, it is this day, the 23rd day of March 1994, 
ordered as follows:— 

(1) That the appellant herein do file and serve further 
and better particulars as requested by the respon- 
dent herein in paragraph 2 of the application for 
further and better particulars filed on the 11 th day 
of March 1994, and that such further and better 
particulars be filed and served on or before 4.00 
pm on Friday, the 25th day of March 1994. 

(2) That the hearing and determination of appeal No 
224 of 1994 listed for hearing before the Full 
Bench on the 30th day of March 1994 be and is 
hereby adjourned sine die by consent. 

(3) That the appeal herein be re-listed for hearing and 
determination by either party only upon the giving 
of 48 hours written notice by any party seeking to 
re-list the same to the other party and to the 
Commission. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries 

(Appellant) 
and 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

(Respondent). 
No. 844 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

14 April 1994. 
Corrected Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of April 1994, and having heard Mr 
J A Pease (of Counsel) on behalf of the appellant and Ms 
V Ponnuthurai (of Counsel) on behalf of the respondent, and 
the parties herein having consented to the Full Bench being 
reconstituted for the purposes of hearing the matter due to 



the absence over a period of time on leave of the President 
and the Senior Commissioner, and the parties herein having 
consented to waive the requirements of s.35 of the Industrial 
Relations Act 1979 (as amended), insofar as such section 
requires that a decision be drawn up in the form of minutes, 
and insofar as the parties are entitled to speak to matters 
contained in such minutes, it is this day, the 14th day of 
April 1994, ordered that the hearing and determination of 
appeal No. 844 of 1993 be and is hereby adjourned to 10.30 
am on Monday, the 23rd day of May 1994. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 

FULL BENCH— 

Appeals against decision of 
Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders Labourers Federated Union of 

Workers (WA Branch) 
(Appellant) 

and 
Pacesetter Homes Pty Ltd T/A Pacesetter The Homebuilder 

(Respondent). 
Nos. 1625-1629 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 

14 April 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

These were appeals against the dismissal of complaints 
brought by The Australian Builders Labourers Federated 
Union of Workers (WA Branch) (the appellant) (hereinafter 
referred to as "The ABLF"), against Pacesetter Homes Pty 
Ltd trading as Pacesetter The Homebuilder (the respondent) 
(hereinafter referred to as "Pacesetter"). 

The complaints were that Pacesetter, being a party bound 
by the Building Trades (Construction) Award 1987, No R 
14 of 1978 (hereinafter referred to as "the award"), had 
committed a breach thereof in that it failed to pay Peter 
Armstrong, their employee, the correct rate of pay contrary 
to clause 8(1) of the award on 4 September 1992. 

In addition, it was alleged that the amounts required to 
be paid by clause 8(1) were not paid for any fortnight 
commencing on 18 September 1992 and ending on 5 
February 1993 (see pages 8-9 of the appeal book (hereinafter 
referred to as "AB")). 

There were further complaints that on 18 September 1992 
Pacesetter had failed to pay Peter Armstrong the correct 
amount of pay for a rostered day off contrary to clause 13(1) 
of the award and an amount was claimed. That complaint 
was withdrawn, and appeal No 1626 of 1993 was dismissed 
by consent. 

In addition, it was further alleged that Pacesetter had 
failed to pay Peter Armstrong overtime contrary to clause 
15(1) of the award on 4 September 1992, 18 September 
1992, 2 October 1992, 16 October 1992, 30 October 1992, 
13 November 1992, 27 November 1992, and 11 December 
1992, as well as 22 January 1993, 5 February 1993, and 19 
February 1993. 

It was alleged that Pacesetter had failed to pay meal 
allowances contrary to clause 20 of the award on those same 
dates. 

There were also claims of failure to pay proportionate 
annual leave on termination, and failure to pay wages 
contrary to clause 34(4) of the award. 

Background. 
The respondent. Pacesetter, operates principally as a 

company which develops land and sells houses, plainly 
sometimes in house and land "packages". At the time of 
the hearing of this matter at first instance, it had four major 
departments, finance, sales, construction, and development. 
At the time of the hearing of these complaints, too, it 
employed draughtspersons, estimatore, construction super- 
visors, clerical employees, and others, in all about 28 people. 

In about July 1992, a Mr Corser, a director of Pacesetter, 
decided that the company might "employ" some unem- 
ployed youth and give such young persons an opportunity 
to gain work experience with Pacesetter. This arose because 
of a meeting Mr Corser had with a person called Dr Eric 
Chan who was involved with a project called "Youth 
Options". He said that the idea was to provide work 
experience for three to six months or so, the aim of the 
exercise being to give an individual more confidence and the 
opportunity to succeed in an employed position. 

Two young adults were selected after interviews were 
carried out by Pacesetter's building manager, Mr Graham 
Edmund Catt, and Mr Richard Jauncey, a maintenance 
contractor, who had had for 10 years a contract with 
Pacesetter to carry out maintenance on homes constructed 
by Pacesetter. One person so selected was Mr Peter Kenneth 
Armstrong. There was another young person selected who 
worked in the clerical area and did so successfully enough 
to be offered a "permanent position". 

It is plain from the evidence of Mr Jauncey and Mr 
Armstrong, that Mr Jauncey carried out maintenance work 
which was required to be done after the first three month 
period following the completion of a house. This work 
included attending to cornice cracks, adjusting doors and 
locks, a bit of brick work, some plaster patching, some 
caulking, the checking of the hanging of doors, etc. 
According to the evidence of Mr Jauncey, a carpenter and 
joiner by trade, he had been doing this work for Pacesetter 
for 10 years, and the work was maintenance work done in 
the building trade. 

It was, of course, at the request of Pacesetter, through Mr 
Catt, that Mr Jauncey was asked to supervise and train Mr 
Armstrong. 

Mr Armstrong, the person concerned in these proceed- 
ings, gave evidence, as did Mr Catt, Mr Jauncey, and Mr 
Leon Selwyn Levy. Mr Catt was a director of Pacesetter at 
the material time, as was Mr Levy, who was also the 
financial manager, being an accountant by occupation. 

There is not much difference in the evidence of Mr Catt 
and Mr Armstrong concerning the interview which occurred, 
after which Mr Armstrong was selected. Mr Jauncey was 
present at the interview, too, and it was explained that the 
job was a variety of labouring and that Mr Armstrong would 
be instructed by Mr Jauncey on things to do to carry that out. 
That afternoon he was told that he had got the "job" and 
would be commencing the next morning. It was mentioned 
to him that the purpose of the exercise was to give him work 
experience, and that it was on a trial basis, and if he were 
any good that he would be kept on. That was not what Mr 
Catt said he conceded, but when Mr Catt said that the period 
for which he would be "engaged" would be six months, Mr 
Armstrong assumed that it was a trial period. It is quite clear 
that it was not said that this would be an on-going 
relationship after the six months. It is quite clear from the 
evidence that that was intended, while in the course of the 
young person taken on in the clerical area she became an 
employee, on the evidence. 

Mr Catt's evidence was that they planned to give someone 
experience for six months, that he interviewed Mr Arm- 
strong with Mr Jauncey for 20 minutes and explained (see 
page 126 (AB)) with regards to the job that it was an 
extremely important part of the company's function, and 
that the individual concerned, that is who would be 
successful, would be to a certain extent flying the company's 
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flag because of the importance of going into houses. There 
were various elements of attitude and behaviour that were 
essential to not only doing the job well, but representing the 
company on that basis. He also explained that the working 
hours were erratic, and that they would tend to be dictated 
by the schedule that Mr Jauncey would draw up at the 
beginning of each week from the information they gave him 
from the office. However, they were not, Mr Catt said in 
evidence, he told Mr Armstrong, looking to fill a position 
with the company, but were looking to give an opportunity 
of letting an unemployed person get some work experience. 
There would, he explained, be different tasks to be done, but 
in the first place, essentially, what would be involved would 
be observing what Mr Jauncey was doing then following his 
example, and perhaps, ultimately, getting the skills to be 
able to do it himself. He told, on his evidence, Mr Armstrong 
that he did not know what award was appropriate, and 
Pacesetter would be looking at an appropriate award given 
the experience of the trainee. 

There was, of course, no written agreement. There were 
no explanations of the company's expectations of Mr 
Armstrong's productivity. It was Mr Catt's view that 
whoever they selected, unless he did something fraudulent 
or illegal, would stay on until the end of the period of 
training (see page 127 (AB)). 

In the early stages, it was Mr Jauncey's view and Mr 
Catt's view that Mr Armstrong was not of much assistance. 
However, Mr Jauncey's evidence was that they worked 
shoulder to shoulder for most of the day, and if they were 
not in the same room were only a room apart, but that 
towards the end of the six month period Mr Armstrong was 
a lot more accomplished and he could carry on quite a lot 
more duties by himself. In addition, those jobs that he had 
to re-do decreased as he went alongitude. Although Mr 
Jauncey said that he had arrived no benefit from Mr 
Armstrong and that it was quite a considerable disadvantage, 
he then said that that situation decreased as time went 
through the six months. He considered Mr Armstrong a 
trainee in the building trade but not a labourer. 

The period ceased on 19 February 1993 because Mr 
Armstrong obtained a position in a TAPE College. 

In the meantime, and from the beginning:— 
(1) He had been paid fortnightly. 
(2) He had been paid at an award rate under the 

Clerks' Award which was as a result of a decision 
taken by Mr Levy because the other young person 
was being paid under that award. 

(3) He was included in compensation cover. 
(4) He was placed on the payroll records. 
(5) He was required to sign an employment declara- 

tion. 
(6) He was paid superannuation, since it seemed to 

Mr Levy that the relevant legislation required it. 
(7) He was paid holiday pay (when he left). 

Mr Levy's explanation in evidence was that in fairness, 
because both the two young persons, one being Mr 
Armstrong, had been taken out of the job market or the dole 
situation, that they were entitled to some remuneration in 
order to keep body and sole together (see page 133 (AB)), 
and he therefore determined singlehandedly that the Clerks' 
Award would form a reasonable basis for giving them some 
form of sustenance during the time they were with 
Pacesetter on work experience. 

They were processed through the payroll and tax had to 
be deducted. It seemed to Mr Levy that it was a good idea 
for "candidates" to have full experience of being in the 
workforce and of all aspects of holding down a job, and 
annual leave, he said, was part of that. He also was of 
opinion that they were obliged to pay superannuation under 
the new superannuation guarantee legislation. However, the 
criteria to determine what he was being paid was not 
measured by the work which he performed. He was covered 
by workers' compensation as a matter of prudence. 

Every morning he was picked up for work by Mr Jauncey 
and then taken home, and they attended to six or eight 
houses a day. 

Findings of the Industrial Magistrate. 
The Industrial Magistrate determined that Mr Armstrong 

was not an employee of Pacesetter, and accordingly 
dismissed the complaints, it not being necessary to find 
anything further. The reasons for so finding were as 
follows:— 

(1) That where there was a conflict of evidence 
between Mr Catt and Mr Jauncey on the one hand, 
and that of Mr Armstrong, the subject employee, 
on the other, he preferred the evidence of Mr Catt 
and Mr Jauncey. 

(2) Further, the discussion between Mr Catt for 
Pacesetter and Mr Armstrong during the course of 
the interview and the arrangement between the 
parties was inconsistent with there being a 
contract of service. 

(3) That during the approximate period of two months 
Mr Jauncey and Mr Armstrong were virtually 
shoulder to shoulder for 90% of the day, and when 
that was the case Mr Armstrong was mainly 
observing, or Mr Jauncey was showing Mr 
Armstrong, or the two were checking what Mr 
Armstrong had done. 

(4) That what Mr Armstrong actually did was 
consistent with the arrangement discussed be- 
tween the parties at the outset, namely one of work 
training or work experience. 

(5) That although Mr Armstrong was supervised by 
Mr Jauncey, such supervision was more in the 
form of tuition than direction and control. 

(6) At a different level. Pacesetter did not exercise or 
seek to exercise any ultimate authority over Mr 
Armstrong in the performance of his work, and Mr 
Catt's evidence was accepted that unless some- 
thing fraudulent or illegal occurred Mr Armstrong 
would stay on, come what may, to the end of the 
period of training. 

(7) The Industrial Magistrate accepted Mr Catt's 
evidence that it was Mr Armstrong who informed 
Mr Catt that he was leaving to commence a course 
at TAFE and that Mr Catt in essence wished him 
all the best. 

(8) That on the question of the element of mutual 
obligation:— 
(a) Mr Armstrong had no qualifications at all to 

carry out maintenance duties and it was not 
a necessary prerequisite that he have any. 

(b) There was no requirement for Mr Armstrong 
to be productive to any extent during the six 
month period or thereabouts he had spent 
with Mr Jauncey. 

(9) Pacesetter paid Mr Armstrong fortnightly, de- 
ducted taxation, made superannuation contribu- 
tions, paid him some holiday pay, and included his 
wages with those of employees for the purpose of 
workers' compensation insurance, and these indi- 
cia when considered in isolation would be 
consistent with the existence of an employer/ 
employee relationship. 

(10) (a) That first a wage was paid because Mr 
Armstrong in accepting the arrangement 
removed himself from the workforce. 

(b) That secondly taxation was deducted because 
it was considered necessary because money 
was being paid. 

(c) Superannuation was being paid because it 
was believed there was an obligation to do 
so pursuant to the superannuation guarantee 
levy. 

(d) Holiday pay was paid to give Mr Armstrong 
an appreciation of what it would be like as 
an employee in employment. 

(e) Workers' compensation premiums were paid 
because it was regarded as a prudent thing to 
do. 



(11) That all of these matters were relevant, but all of 
them as a whole and any one of them alone does 
not determine the question. They must be consid- 
ered with all the circumstances of the relationship 
of the parties (see In re Crown Employees 
(Technical Teachers) Award 1974 AR 450). 

(12) When the circumstances of the relationship of the 
parties were considered as a whole there was no 
relationship of employer/employee between Pace- 
setter and Mr Armstrong. 

(13) Nothing in the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), 
and, in particular, s.7, alters the ordinary meaning 
of "employee". 

(14) An award of the Commission under the Act cannot 
extend to and bind Pacesetter and Mr Armstrong 
unless there is a finding that the two shared a 
relationship of employer/employee. 

(15) Having found that there was no such relationship, 
that was the end of the matter and all of the 
complaints failed. 

It is against the dismissal of those complaints, for those 
reasons, that the appeals are brought. There appear to be five 
notices of appeal, although the appeals were brought against 
one decision of the Commission which dealt with all of the 
complaints. 

Grounds of Appeal. 
The grounds of appeal herein are as follows:— 

" 1. The learned magistrate erred in law and in fact in 
dismissing the complaint by finding that the 
contract between Peter Armstrong ("the worker'') 
and the respondent/defendant was not a contract 
of employment when there was evidence that was 
accepted or ought to have been accepted by the 
learned magistrate to find that: 
(a) there was actual control exercised by the 

respondent/defendant by its' servants or 
agents over the nature of the work of the 
worker and the manner in which the work of 
the worker was done; 

(b) the respondent/defendant by its' servants or 
agents stipulated the starting and finishing 
times of the worker; 

(c) the respondent/defendant paid the worker 
during his employment with the respondent/ 
defendant: 

(i) fortnightly wages; and 
(ii) an amount of superannuation contribu- 

tion: 
(d) the respondent/defendant paid workers' com- 

pensation premiums in relation to the work 
of the worker; 

(e) the respondent/defendant paid the worker an 
amount of money in lieu of annual leave 
upon the termination of the worker's employ- 
ment with the respondent/defendant; 

(f) the respondent/defendant purported to pay 
the worker wages in accordance with the 
"clerks award"; 

(g) the respondent/defendant paid taxation to the 
Australian Taxation Office in relation to the 
workers as though the worker were an 
employee of the respondent/defendant; and 

(h) the other elements in the agreement between 
the worker and the respondent/defendant 
were consistent with the contract between 
them being a contract of employment. 

and the learned magistrate should therefore have found 
that there was a contract of employment between the 
worker and the respondent/defendant. 

And the appellant/complainant seeks an order that 
the orders of the learned magistrate: 

(a) to dismiss the complaint; and 
(b) that the appellant/complainant do pay costs 

of $60 be quashed and the matter be remitted 

to the learned magistrate for further hearing 
and determination according to law." 

Conclusions. 
In those complaints the Industrial Magistrate accepted the 

evidence of Mr Levy, and we quote (see page 26 (AB)):— 
I accept the evidence of Leon Selwyn Levy 

("Levy") that first, a wage was paid because Arm- 
strong in accepting the arrangement removed himself 
from the workforce, that secondly, taxation was 
deducted because it was considered necessary because 
money was being paid, that thirdly, superannuation was 
being paid because it was believed there was an 
obligation to do so pursuant to the superannuation 
guarantee levy, that fourthly, holiday pay was paid to 
give Armstrong an appreciation of what it would be 
like as an employee in employment and that fifthly, 
worker's compensation premiums were paid because it 
was regarded as a prudent thing to do." 

It is true, as Mr Caspersz (of Counsel), who appeared for 
Pacesetter, submitted, that insofar as His Worship had the 
advantage of seeing the witnesses and observing their 
demeanour, that it was not for the Full Bench to overturn 
findings so made unless the Industrial Magistrate had 
misused his advantage (see Gromark Packaging v. FMWU 
73 WAIG 220 at 224 per Franklyn J). However, on the 
authorities referred to by Franklyn J in that case, (particu- 
larly Warren v. Coombes and Another (1979) 142 CLR 531), 
an appellate court may decide for itself on the proper 
inferences to be drawn from facts which are undisputed or 
established by the findings of the trial judge. An inference 
properly open on such facts is only to be overturned if 
considered wrong, as Franklyn J said. Of course, in Warren 
v. Coombes and Another (op cit) Gibbs ACJ, Jacobs, and 
Murphy JJ said at page 551:— 

"Shortly expressed, the established principles are, 
we think, that in general an appellate court is in as good 
a position as the trial judge to decide on the proper 
inference to be drawn from facts which are undisputed 
or which, having been disputed, are established by the 
findings of the trial judge. In deciding what is the 
proper inference to be drawn, the appellate court will 
give respect and weight to the conclusion of the trial 
judge, but, once having reached its own conclusion, 
will not shrink from giving effect to it. These 
principles, we venture to think, are not only sound in 
law, but beneficial in their operation." 

The learned Industrial Magistrate found that the discus- 
sion between Mr Catt and Mr Armstrong during the course 
of the initial interview and the arrangement between the 
parties was inconsistent with there being a contract of 
service. He also concluded that what Mr Armstrong did was 
consistent with the arrangement between the parties, namely 
one of work training or experience. 

One must look at the transaction in this case. There was 
no written agreement. To determine the nature of the 
relationship between the parties one must look at the 
substance of the transaction (see Cam and Sons Pty Ltd v. 
Sargent 14 ALJ 162 per Dixon J). 

Parties cannot characterise the contract merely by putting 
a label on it. A contract for service does not cease to be one 
merely because it is labelled something else by the parties. 

In ABLF v. P B and K A Brajkovich Pty Ltd 71 WAIG 
23, which His Worship referred to in his reasons for 
decision, a number of important authorities were reviewed. 
One was Stevens v. Brodribb Sawmilling Co Pty Ltd (1986) 
160 CLR 16 where Mason J at page 28, with whom Brennan 
J was "in general agreement", referred to the importance 
of the right to control. What the High Court did in that case 
was to consider the use of a "multi-factor" approach with 
control being the foremost among the factors. Mason J said 
at page 24:— 

"But the existence of control, whilst significant, is 
not the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this Court has been to regard it merely as one of a 
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number of indicia which must be considered in the 
determination of that question ... Other relevant matters 
include, but are not limited to, the mode of remunera- 
tion, the provision and maintenance of equipment, the 
obligation to work, the hours of work and provision for 
holidays, the deduction of income tax and the delega- 
tion of work by the putative employee." 

Wilson and Dawson JJ at pages 36-37 expressed the 
opinion that it was still appropriate to apply the control test 
in the first instance because it remained the surest guide to 
whether a person was contracting independently or serving 
as an employee. Their Honours then went on to say at page 
37:— 

"Having said that, we should point out that any 
attempt to list the relevant matters, however incom- 
pletely, may mislead because they can be no more than 
a guide to the existence of the relationship of master 
and servant. The ultimate question will always be 
whether a person is acting as the servant of another or 
on his own behalf and the answer to that question may 
be indicated in ways which are not always the same and 
which do not always have the same significance." 

One must look at the totality of the relationship in 
applying the control test. The learned Magistrate cited 
Stevens v. Brodribb Sawmilling Co Pty Ltd (op cit) and 
ABLF v. P B and K A Brajkovich Pty Ltd (op cit), and did 
apply the control test. He found that Mr Armstrong was 
supervised by Mr Jauncey, but that this was more in the form 
of tuition rather than direction and control. However, what 
occurred on the evidence was that Mr Jauncey performed 
work as a sub-contractor for Pacesetter. That, in our opinion, 
was clear. Mr Armstrong was not his "trainee". He was 
Pacesetter's "trainee" assigned to Mr Jauncey to instruct 
and to supervise. As His Worship held, Mr Armstrong was 
supervised. It is quite plain from the evidence that Mr 
Jauncey was Pacesetter's agent for this purpose. There was 
no suggestion that Mr Armstrong was Mr Jauncey's 
employee, nor is there any evidence that he was. Mr 
Jauncey's part in the proceedings as an agent, however, 
commenced with his being present at the initial interview 
by Mr Catt of Mr Armstrong. After that, Mr Jauncey 
instructed Mr Armstrong how to do the work, judged its 
quality, had him re-do work which was not properly done, 
took him too and from work, etc. Mr Armstrong's work 
improved under this instruction and supervision to the stage 
where Mr Jauncey almost conceded that some advantage 
was to be derived from it. However, Mr Armstrong was 
controlled in the hours of his work, he had an obligation to 
be present at work between those set hours, he was 
controlled as to how he did the work, where he did it, and 
what work he did. It is quite clear that all of this, on the 
evidence, demonstrated the direction and control which was 
vested in Pacesetter and which was exercised as agent by 
Mr Jauncey. 

His Worship found that Pacesetter did not exercise or seek 
to exercise any ultimate authority over Mr Armstrong in the 
performance of his work. The fact of the matter is that it did 
through Mr Jauncey to whose supervision it assigned Mr 
Armstrong, and he supervised and directed him on Paceset- 
ter's behalf. He certainly did not do so on his own behalf. 

On Mr Catt's evidence, implicitly, Mr Jauncey reported 
progress to Mr Catt because Mr Catt was able to discuss 
defects in Mr Armstrong's approach to work and his 
methods. That appeared in evidence. 

In our opinion, the learned Magistrate erred in finding that 
Pacesetter did not exercise or seek to exercise ultimate 
authority over Mr Armstrong, or, importantly, had the right 
to exercise authority and control over Mr Armstrong, which 
is more crucial than the fact that it did exercise authority 
over Mr Armstrong, although, as we have found, it did. 
Some proof of Pacesetter's role in the matter is evident from 
Mr Catt being advised by Mr Armstrong that he was leaving 
to commence a course at TAPE. 

In our opinion, there was ample evidence of control and 
of the right to control. 

We should add, too, that Pacesetter made decisions as to 
what award Mr Armstrong would be paid under, that he 

would be included on the payroll records, and that he would 
be covered for workers' compensation, etc, which are all 
consistent with the right of control which it had. 

The learned Magistrate took account of what are usually 
significant indicia, namely payment fortnightly, deducted 
taxation, the paying of Mr Armstrong's superannuation 
contributions, the payment of holiday pay, and workers' 
compensation. 

His Worship did not take account of the obligation to 
work between certain hours and to attend work, or the 
application of an award, namely the Clerks' Award. 

His Worship observed quite rightly that these indicia 
considered in isolation would be consistent with the 
existence of an employer/employee relationship. 

In the circumstances of this case, added to the clear right 
to control, they are indicia of an employer/employee 
relationship. 

Next, the learned Magistrate, accepting Mr Levy's 
evidence, held that a wage was paid because Mr Armstrong, 
in removing himself from the workforce and the dole, should 
have been so paid. Next, he said taxation was being deducted 
because money was being paid. Next, he accepted and found 
that superannuation contributions were paid on Mr Levy's 
evidence because Mr Levy believed that there was an 
obligation to do so under the appropriate statute. He 
accepted Mr Levy's evidence that workers' compensation 
premiums were paid because it was a prudent thing to do, 
and holiday pay was paid to give Mr Armstrong an 
appreciation of what it would be like as an employee in 
employment. Mr Levy also said in evidence that moneys 
should have been paid for Mr Armstrong's sustenance. 

The learned Magistrate was entitled to accept that 
evidence, it not having been successfully challenged. He 
then went on to hold that those indicia must be considered 
with all of the circumstances of the relationship of the 
parties, which is, of course, so. In considering the intention 
of the parties, in the circumstances of the engagement, the 
learned Magistrate applied Stevens v. Brodribb Sawmilling 
Co Pty Ltd (op cit) and Dietrich v. Dare (1980) 54 ALJR 
388, as well as TWU v. Readymix Group (WA) and Others 
61 WAIG 1705 at 1715 per Kennedy J (IAC). 

The learned Industrial Magistrate had regard to the 
requirement referred to in Dietrich v. Dare (op cit) that 
contracts of employment must have an element of mutuality 
of obligation, and that.that is essential to the formation of 
such a contract, which is a bilateral one (see Dietrich v. Dare 
(op cit) at page 390 per Gibbs, Mason, and Wilson JJ). On 
the element of mutuality of obligation, His Worship 
observed, firstly, that Mr Armstrong had no qualifications 
at all to cany out maintenance duties, and it was not a 
necessary prerequisite that he have them. Secondly, there 
was no requirement for Mr Armstrong to be productive to 
any extent during the six month period which he spent with 
Mr Jauncey. 

As we understand his reasons. His Worship concluded 
that there was no employer/employee relationship on a 
consideration of the whole of the relationship, including the 
control or right to control Mr Armstrong, and the question 
whether there was an intention to enter into a legal 
relationship. On that latter point, it is necessary to make 
some comment. The test of intention to create legal relations 
is objective, and it is not open to one party to prove that 
subjectively his intention was that legal relations should not 
arise (see "Contract Law in Australia"—Lindgren, Carter, 
and Harland at page 131). Consideration and intention to 
create legal relations are inter-related, the former tending to 
suggest the presence of the latter (see Lindgren, Carter, and 
Harland (op cit) also at page 131). In practice, issues of 
intention to create legal relations do not often arise and, 
apart from the uncommon cases where the parties agree that 
their agreement shall not attract legal consequences, the 
issue is determined as an inference of fact. The relevant 
intention may be express or implied and is usually implied. 
In the case of consensual relations between close friends or 
members of a family, it will be more easily inferred that 
agreement and consideration were not accompanied by 
contractual intent than it will be in the case of parties at 



arm's length. The question remains one of the parties 
intentions, express or implied. The onus of establishing that 
a commercial agreement was not to create legal relations 
rests on the parties so contending, and where he relies on 
an express exclusion of the intention, the words used must 
be clear and unambiguous (see Edwards v. Skyways Ltd 
(1964) 1 All ER 494 and also Banque Brussels Lambert SA 
v. Australian National Industries Ltd (1989) 21 NSWLR 
502). 

Frequently there is overlap between the issue of intention 
to create legal relations and the issues of agreement and 
consideration. The more firm the intention to create legal 
rights and obligations immediately, the more probable it is 
the terms of agreement will be certain and particular; 
conversely, vagueness and generality of terms may point to 
absence of contractual intent (see Lindgren, Carter, and 
Harland (op cit) at page 137). 

We must say that Dietrich v. Dare (op cit) is distinguish- 
able on the facts from this case. The appellant in that matter 
was a person with alcohol problems and an illness called 
"Huntington's Chorea". The respondent in that case said 
that he had a house which did not really need painting, but 
was prepared to have it done in order to help the appellant. 
The respondent was in the habit of helping persons who 
lodged at particular premises in Alice Springs. He offered 
to pay the appellant $2.00 per hour. The appellant was not 
a professional painter, and in the course of these activities 
fell from the ladder and was injured. He claimed workers' 
compensation, but was held at first instance not to be a 
workman within the meaning of the Workmen's Compensa- 
tion Ordinance 1949 (NT). This was reversed upon appeal 
and the matter then came to the High Court which held that 
he was not a workman. The High Court held that the 
arrangement was a trial arrangement which lacked the 
element of mutuality of obligation that was essential to the 
formation of a contract. 

In this case, there was a long period which was not a 
matter of trial during which Mr Armstrong made his services 
available, and was trained in the end to the extent that Mr 
Jauncey could not unequivocally say that there was not some 
advantage in his being there. Further, although he was not 
qualified as a maintenance worker, he was trained to 
perform various of the duties of one as the time expired. The 
need to remunerate Mr Armstrong was recognised by Mr 
Levy on his own evidence. He even recognised the necessity 
of applying an award. 

In our opinion, objectively viewed, and having regard to 
this transaction, which had the hallmarks of a commercial 
transaction. Pacesetter did not discharge its onus to establish 
that there was no intention to enter into a legal relationship. 

In addition, sofar as it is necessary to say so, there was 
substantial consideration on either side, one by payment of 
remuneration and other contractual benefits, and the other 
by the provision of services and objecting himself to control 
and the subjecting of himself to control by Pacesetter by Mr 
Armstrong. Further, there is mutuality in that Mr Armstrong 
undertook to work to give his services as a trainee for six 
months subject to control and direction, during certain 
hours, and with an obligation to attend. Pacesetter agreed to 
pay him a remuneration under an award, the Clerks' Award, 
to deduct taxes, to pay workers' compensation premiums, 
and superannuation contributions, as well as holiday pay. 

Objectively viewing all of that evidence, there is evidence 
of an intention to enter into a legal relationship, and which 
Mr Levy's evidence does not negate. Indeed, it confirms it. 
It is fair to say that Mr Armstrong, too, was not a volunteer, 
as that is understood at common law (see, for example, 
Johnson v. Lindsay and Co (1891) AC 371 per Lord 
Herschell). 

Added to the obvious right to control, and the other 
significant indicia to which His Worship referred, and to 
which we have referred above, there was sufficient to find 
that this was an employer/employee relationship at common 
law and within the meaning of the definition of "employer" 
and "employee" in s.7 of the Act. 

We would also add that insofar as the question of an 
intention to enter into a legal relationship was concerned. 

some assistance can be derived from the consideration 
flowing from either side. 

The submissions made on Pacesetter's behalf are not 
accepted for those reasons. We are persuaded by the ABLF 
that appeals No 1625, 1627, 1628, and 1629 of 1993 are 
made out. They will be upheld. 

There are other matters requiring determination by His 
Worship, and for that reason we would set the decision made 
at first instance aside and remit the complaints, the subject 
of these appeals, back to His Worship to be heard and 
determined according to law and in accordance with these 
reasons for decision. 

Order accordingly 
Appearances: Mr M.D. Cuomo (of Counsel) and with him 

Mr G.T. Giffard on behalf of the appellant. 
Mr T.H.F. Caspersz (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders Labourers Federated Union of 

Workers (WA Branch) 
(Appellant) 

and 
Pacesetter Homes Pty Ltd T/A Pacesetter The Homebuilder 

(Respondent). 
Nos. 1625-1629 of 1993. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER S.A. KENNEDY. 

14 April 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 28th day of February 1994, and having heard 
Mr M D Cuomo (of Counsel) and with him Mr G T Giffard 
on behalf of the appellant and Mr T H F Caspersz (of 
Counsel) on behalf of the respondent, and the Full Bench 
having reserved its decision on these matters, and reasons 
for decision being delivered on the 14th day of April 1994 
wherein it was found that the appeals should be upheld, it 
is this day, the 14th day of April 1994, ordered as follows:— 

(1) That time be and is hereby extended to and 
including the 21st day of January 1994 for the 
appellant herein to file an application to extend 
time for lodging appeal books. 

(2) That time be and is hereby extended to and 
including the 22nd day of December i993 for the 
appellant herein to lodge appeal books. 

(3) That appeals No. 1625, 1627, 1628, and 1629 of 
1993 be and are hereby upheld. 

(4) That appeal No. 1626 of 1993 be and is hereby 
dismissed by consent. 

(5) That the decision of the Industrial Magistrate in 
complaints No. 194, 196, 197, and 198 of 1993 
made on the 19th day of November 1993 be set 
aside, and that complaints No. 194, 196, 197, and 
198 of 1993 be remitted back to the same 
Industrial Magistrate to be heard and determined 
according to law and the reasons for decision of 
the Full Bench herein. 

By the Full Bench 
(Sgd.) P.J. SHARKEY 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, West Australian Branch 

(Appellant) 
and 

Jason Industries Ltd T/A Jason Furniture 
(Respondent) 

No 1717 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER S A KENNEDY. 
COMMISSIONER R N GEORGE. 

8 March 1994. 
Order. 

This matter having been due to come on for hearing before 
the Full Bench on the 8th day of March 1994, and the 
appellant having by letter dated the 23rd day of February 
1994 sought leave to have the appeal adjourned, and the 
respondent having consented by letter dated the 24th day of 
February 1994 to the adjournment, and both parties having 
consented in writing to waive their rights to speak to the 
minutes of proposed order in accordance with s.35(4) of the 
Industrial Relations Act 1979 (as amended), and the letters 
having been filed herein, it is this day, the 8th day of March 
1994, ordered, by consent, that appeal No 1717 of 1993 be 
and is hereby adjourned to 10.30 am on Wednesday, the 18th 
day of May 1994. 

By the Full Bench 
(Sgd.) P. J. SHARKEY 

[U.S.] President. 

full bench— 

Proceedings for enforcement 

of Act— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Hastie 

(Applicant) 
and 

Giacomo Bevacqua 
(Respondent). 

No. 1242 of 1993. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER A.R. BEECH. 

18 March 1994. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Commissioner Beech and myself. 

Mr Viner QC, who appeared for the respondent, Giacomo 
Bevacqua (hereinafter referred to as "Mr Bevacqua"), when 
the hearing of this matter resumed on 24 February 1994, 
made a number of submissions in support of an oral 
application to strike the application herein out. 

After this application was adjourned on 30 November 
1993, a request for further and better particulars of the 
application were filed and delivered on 6 December 1993, 
and this was answered by answers filed on 10 December 
1993. Mr Bevacqua then requested further particulars on 17 
December 1993 and those particulars were filed on 24 
December 1993. 

The submission was broadly based on the proposition that 
the complaint disclosed no offence or no basis for the 
complaint under s.84 of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"). The 
"complaint" in its amended particulars relates, of course, 
to allegations that Mr Bevacqua obstructed the applicant, 
Andrew Hastie (hereinafter referred to as "Mr Hastie"), an 
industrial inspector, by failing to produce for his inspection 
records in respect of which a request was made under 
s.98(3)(e) of the Act. 

Mr Hastie, by the amended application and the particulars 
filed in support, asserted that he had reason to believe that 
breaches of the award had occurred. 

Mr Viner submitted that there was, firstly, one defect. It 
was that the request to produce all of the documents did not 
specify or identify a record to be produced. This was because 
particular 7 of the amended application simply said in globo 
that Mr Bevacqua was required to produce all records 
relating to employees returned from the State Taxation 
Department. This did not identify a record, but merely 
described an event which Mr Hastie believed had happened, 
namely the return of something from someone to Como 
Investments Pty Ltd. Further, there was a reference only to 
records which he was alleged to be carrying. That particular 
is simply inadequate, it was submitted. 

There is, it was submitted, a latent ambiguity in the 
original particulars supporting the amended application 
where it speaks of "all the records", and then alleges a 
refusal to produce the records, and that latent ambiguity had 
not been cured by the particulars given. 

Next, it was submitted that the reference to rosters, 
diaries, and business diaries in particular 12 filed on 24 
December 1993 was ambiguous. 

Next, it was submitted that the particulars were deficient 
because they contained an assertion that Mr Bevacqua 
denied that there were any further records than those 
produced and that the only diaries which he had were 
personal. 

There was, it was submitted, no allegation in the 
particulars that, contrary to what Mr Bevacqua said, "such 
and such records" did exist and were not produced. Without 
such an assertion, Mr Bevacqua did not know the case which 
he was required to answer, so the submission went. 

We were referred to Johnson v. Miller (1937) 59 CLR 467 
per Evatt J at page 497 and to other dicta in that case. We 
were also referred to Vrisakis v. Australian Securities 
Commission (decision of the Full Court of Western 
Australia in appeal No 1085 of 1992 delivered on 6 August 
1993 (unreported)) as authority for that proposition. 

There were submissions, too, relating to an allegation in 
the particulars that Mr Hastie had a "reasonable belief", 
asserted to establish that what he was doing was within the 
power of industrial inspectors under s.98 of the Act. That 
was, in this case, to make a request for the production of 
records for the purpose of securing the provisions of the Act. 
This was set out in particulars 5, 6 and 7. 

Next, it was submitted that the particulars were evidence 
of a classic case of fishing, or, of rumour, based on hearsay 
two or three times removed. 

Mr Viner took us to the judgments which dealt with 
reason to suspect, etc, including Fisher v. McGee [1947] 
VLR 324 and Avon Downs Pty Ltd v. Federal Commis- 
sioner of Taxation (1949) 78 CLR 353. 

It was submitted that the state of mind required, which 
had been asserted by Mr Hastie, was a belief in the existence 
of facts, not a suspicion which was a state of mind of lesser 
severity. When the assertion made by Mr Hastie was a belief 
in the existence of facts, not a suspicion, and the belief was 
merely based on information from a person, and that 
information said nothing about the facts necessary to hold 
that belief, then the foundation for the application fell away, 
the submission went. 

Ms Smith (of Counsel), on behalf of Mr Hastie, made a 
number of submissions. These were, summarised, as 
follows. 
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Essentially, what is alleged is that four requests were 
made to Mr Bevacqua by Mr Hastie to produce records 
which was defined and identified by particulars provided. 

In relation to the alleged breach of 23 June 1993, it was 
submitted that Mr Bevacqua was asked to produce records 
contained in a box which was observed to contain a number 
of books. As to other breaches, it was submitted that there 
were requests in writing identifying documents (see particu- 
lars 11 and 13), and, in one case, an oral request of which 
particulars were given (see particulars 7 and 9). 

Next, it was submitted that Mr Bevacqua's Counsel's 
submission that the particulars do not particularise the 
refusal by Mr Bevacqua to provide the documents was met 
by the allegation that the only part of what was asked to be 
produced was produced on 23 June 1993 (see particular 10). 

Mr Bevacqua, it was submitted, refused to produce all of 
the documents which he was carrying, according to 
particular 8. 

Particular 12 says that Mr Bevacqua was asked to set a 
day and time to finalise the inspection of the records but no 
documents were produced on that occasion. 

As to particular 10, that alleges a denial by Mr Bevacqua 
that other documents exist and whether they exist is a matter 
of evidence. 

Further, it was submitted, it was not necessary to prove 
that Mr Hastie had a reasonable belief. Mr Hastie, in any 
event, it is alleged, sought to have certain documents 
produced to him because he had been given certain 
information which led him to believe that breaches of an 
award had occurred. 

S.98 of the Act empowers inspectors to do certain things. 
The whole purpose of s.98 is to ascertain whether breaches 
have, in fact, occurred, and inspectors can act on hearsay 
information. 

We were taken to authority as to the protection of the 
identity of informers (see Cain and Others v. Glass and 
Others (No 2) (1985) 3 NSWLR 230). 

It was submitted that particular 6 says that Mr Hastie had 
reason to believe that the company employed persons to 
work in restaurants, and that the employment of employees 
was subject to the provisions of the Restaurant, Tearoom and 
Catering Workers' Award, 1979, Award No R 48 of 1978 
(hereinafter referred to as "the award"), and, further, that 
on and between 23 June 1993 and 12 July 1993, Mr Hastie 
had reason to believe that breaches of the award had 
occurred in respect of the said employees. The basis of the 
belief, it was submitted, appears in particular 6 of the 
amended particulars which reads as follows:— 

"On and between 23 June 1993 and 12 July 1993 the 
Applicant had reason to believe that breaches of the 
award had occurred in respect of the employees." 

Commissioner for Corporate Affairs v. Guardian Invest- 
ments Pty Ltd [1984] VR 1019 at 1024 per Ormiston J was 
submitted to be authority for the proposition that all that was 
required was that one hold the relevant belief and whether 
that was so here was a matter of evidence. 

It is not necessary for the inspector, it was submitted, to 
prove that he had a reasonable objective belief in the facts. 
All he needed to show was that he had this belief in fact, 
and the particulars are sufficient to show that evidence will 
be adduced that he did in fact have that belief. 

The case, it was submitted, would turn on whether Mr 
Bevacqua, in fact, had in his possession documents other 
than those produced on 29 June 1993 and on 12 July 1993. 
That, it was submitted, was a matter of evidence and the 
particulars set out in the case of each alleged breach that 
there was a proper request and that there was a failure to 
provide or to comply with those requests. 

The question of whether sufficient particulars had been 
given, in our opinion, arises on the authority of Johnson v. 
Miller (op cit) where Evatt J said at page 497:— 

"It is of the very essence of the administration of 
criminal justice that a defendant should, at the very 
outset of the trial, know what is the specific offence 
which is being alleged against him. This fundamental 
principle has been deemed applicable to bodies which 

are not strictly judicial in character. But the rigorous 
application of the principle by courts of justice proper 
is to be regarded as deriving from the court's inherent 
power and jurisdiction." 

This was cited with approval in Vrisakis v. Australian 
Securities Commission (op cit). 

Certainly, too, if there is a latent ambiguity, that requires 
correction in criminal proceedings if there is to be a fair trial 
(see S v. The Queen (1989) 168 CLR 266 at 274 per Dawson 
J). 

In this case, by virtue of s.27(l)(v) of the Act, and by 
virtue of the Industrial Relations Commission Regulations 
1985 (hereinafter referred to as "the Regulations"), there 
is power to compel the giving of particulars. 

In a case such as this, where something akin to a penalty may 
be imposed if any breach of the Act is proven, it is just and 
expedient that the respondent have sufficient particulars so that 
he/she might know the case against him/her in its particulars, 
and so that he/she might properly defend the allegations made 
against him/her. We are not persuaded that that requires the 
same attention, technicality, and legal form as in the case of 
criminal proceedings. However, that aspect does require some 
attention, as we think we have already indicated. 

As we mentioned in discussion with Counsel, however, 
the arguments put to us cannot be considered as if we were 
dealing with the merits of the case. Some of the arguments 
put for Mr Bevacqua really went to matters which should 
be raised after the evidence is heard. 

The particulars, however, mean that the allegations of 
breach are as follows. Mr Hastie had reason to believe that 
breaches of the award had occurred in respect of the 
employees of Como Investments Pty Ltd. That is clear (see 
particular 5). He was not, however, required to have a 
reasonable belief, at least on the pleadings. The pleadings 
merely alleged "reason to believe". (What constitutes 
exercising an inspector's powers, for the purposes of 
carrying out his functions under the Act, is discussed by the 
Full Bench in McCorry v. Constantinou and Another 71 
WAIG 2769 at 2771). 

In any event, the particulars recite that he had been 
informed of certain matters by another inspector. For the 
purposes of considering the adequacy of the particulars or 
whether they allege a breach, it is not necessary to consider 
whether he formed the belief on hearsay evidence, or, if he 
did, what the import was. As we think that we have 
indicated, matters of substance must await the hearing of 
evidence, together with argument and submissions relating 
to law and fact after the evidence is heard. 

Next, what is quite plain, too, is that the particulars allege 
that three requests were made to produce documents. The 
first related to the employment of employees which were 
records returned to Mr Bevacqua by officers of the State 
Taxation Department on 23 June 1993 and was oral. This 
was a direct request to Mr Bevacqua who was carrying a 
number of documents, according to the allegation in the 
particulars. The particular is amplified in further and better 
particulars and is plain and unambiguous. 

Next, the particulars allege that on 29 June 1993, both 
orally and in writing, Mr Bevacqua was asked to produce 
all records relating to employment between April 1990 and 
June 1993 of the employees first referred to. Again, it is 
alleged that he was so asked on 5 July 1993 and 12 July 
1993. On each occasion, the particulars allege that he failed 
to produce all documents. Those documents are identified 
in the further and better particulars (see particular 9) as 
rosters and diaries. They are further identified in particulars 
12 and 14. 

Whether there were or are such documents is a question, 
if relevant, which is a matter of evidence, and does not 
indicate any defect in the particulars. Further, there is no 
latent ambiguity in the particulars which identify a reason 
to believe, assert the existence of documents, a request and 
a refusal to produce. 

Mr Viner made a submission that a "record" to be 
produced within the meaning of the Act was not sought. 
Again, that question is concerned with matters of evidence. 
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However, for the purposes of the particulars, there is 
adequate identification of a record as that is defined in 
s.98(7) of the Act. It is defined as follows:— 

"(7) In subsection (3)— 
"record'' means any thing or process on or by which 

information is recorded or preserved or by 
means of which a meaning can be conveyed by 
any means in a visible or recoverable form, 
whether or not the assistance of some elec- 
tronic, electrical, mechanical, chemical or other 
machine or process is required to convey that 
information or meaning." 

For those reasons, we were of the opinion that a breach 
of the Act was properly alleged and that the particulars and 
further and better particulars were sufficient and un- 
ambiguous. 

We then turned to the question of whether we were 
required to commit our decision to reject the oral application 
to strike out the application proper in this matter, to writing. 
In the end, we concluded that we were and did so. We did 
so because we were of the opinion that the decision was a 
determination or ruling made in the course of proceedings 
that did not finally decided, determine, or dispose of the 
matter (see CMEU v. UFTU 70 WAIG 3913). (See also the 
definition of "finding" in s.7 of the Act which reads as 
follows):— 

" "finding" means a decision, determination or ruling 
made in the course of proceedings that does not 
finally decide, determine or dispose of the matter 
to which the proceedings relate;" 

We were therefore required by s.34 of the Act to express 
our decision as an award, order, or declaration and to deal 
with it, subject to waiver of rights, under s.35 of the Act. 

We should say that we would not hold that every finding 
made in the course of proceedings is a decision. To do so 
would be to reduce proceedings to absurdity. Not every 
ruling as to admissibility of evidence or exclusion of 
witnesses, etc, to give two examples, could possibly be held 
to be a finding. Otherwise proceedings would grind to a halt. 
In our opinion, a finding, as defined, must be a decision of 
some substance, such as the one we have just made. 

Another matter arose relating to a summons to witness 
issued to Mr Alastair Bryant, the Acting Commissioner of 
State Taxation. In fact, the summons to witness was 
answered by Mr Peter Lyall Arbuckle, who appeared in 
answer to the summons to witness. The summons to witness 
was not objected to by Mr Arbuckle or Mr Bryant or anyone 
on their behalves. It bears the stamp of the Commission 
dated 17 January 1994. It is in Form 26 of the Regulations, 
save and except the words "to give evidence concerning the 
abovementioned matter", although it purports to summon 
him on behalf of Mr Hastie ((ie) the applicant herein). The 
summons also requires Mr Bryant to produce books, papers, 
or other documents, etc, in particular:— 

"(a) time and wages records; 
(b) diaries; 
(c) roster sheets; and 
(d) any other records or payments made or to be made 

to to employees and hours worked by employ- 
ees." 

Mr Viner objected to the summons to witness because of 
the deletion to which we have referred above. His 
submission was that regulation 83 of the Regulations 
requires, as it does, that a summons to witness shall be in 
accordance with Form 26, and because of the deletion it does 
not comply. That was certainly the case. It did not comply. 

The submission of Ms Smith was that Mr Arbuckle was 
merely summoned to produce documents, not to give 
evidence. That submission, however, runs into an obstacle 
because of the words of s.33 of the Act. S.33 provides as 
follows:— 

"(1) With respect to evidence in proceedings before the 
Commission— 
(a) the Registrar shall, on the application of any 

party, or by direction of the Commission, 

issue a summons in the prescribed form to 
any person to appear and give evidence 
before the Commission and the summons 
may require that person to produce before the 
Commissioner any books, papers, or other 
documents in his possession, or under his 
control, in any way relating to the proceed- 
ings; 

(b) a person who attends the Commission in 
accordance with such summons shall be 
entitled to receive from the party at whose 
instance he was summoned an allowance for 
expenses as determined by the Commission; 

(c) Subject to subsection (2), a person duly 
served with such summons, shall not without 
good cause, proof of which is on him, fail to 
attend or to duly produce any book, paper, or 
document as required or refuse to be sworn 
as a witness or to answer any question which 
he is required by the Commission to answer; 
penalty deleted 

(d) the Commission may, whenever it shall 
appear just or convenient so to do, make any 
order for the examination upon oath or 
otherwise before the Commission or any 
officer of the Commission, or any other 
person, and at any place of any witness or 
person, and may empower any party to give 
the deposition of such witness or person in 
evidence on such terms, if any, as the 
Commission may direct; and 

(e) the Commission shall take evidence on oath 
or affirmation. 

(2) Where a summons is issued to, and duly served 
on, a person to appear and give evidence before 
the Commission, the person may make applica- 

tion to the Commission for cause to be shown for 
him to so appear and, if on the hearing of the 
application such cause is not shown, he is not 
required to so appear. 

(3) Evidence relating to any trade secret, or to the 
profits or financial position of any witness or 
party, shall not be disclosed except to the 
Commission, or published without the consent of 
the person entitled to the trade secret or non- 
disclosure. 
Penalty deleted 

(4) The evidence referred to in subsection (3) shall, 
if the witness or party so requests, be taken in 
private. 

(5) All books, papers, and other documents produced 
in evidence before the Commission may be 
inspected by the Commission and also by such of 
the parties as the Commission allows, but the 
information obtained therefrom shall not be made 
public without the permission of the Commission, 
and such parts of the documents as in the opinion 
of the Commission do not relate to the matter at 
issue may be sealed up, but such books, papers, 
and documents relating to any trade secret or to 
the profits or financial position of any witness or 
party shall not, without the consent of that witness 
or party, be inspected by any party. 
Penalty deleted 

(6) Paragraphs (a), (b) and (c) of subsection (1) do not 
apply to or in relation to a summons issued 
pursuant to section 44." 

The meaning of s.33 is clear. The only summons to 
witness issuable under the Act is that prescribed by s.33. The 
summons is one issued to a person to appear and give 
evidence. That is the only sort of summons which the words 
of the section empower. Only as a secondary consideration 
may the summons require the person summoned to give 
evidence to produce books, papers, documents, etc. In other 
words, there is no provision which enables a person merely 
to be summoned to produce documents. The person must be 



summoned to give evidence and may also, in such summons, 
be required to produce documents. 

The summons was incompetent because it did not 
summon Mr Bryant to give evidence, nor was it in 
accordance with Form 26. However, Mr Arbuckle was 
present in the Commission in answer to the summons, and 
it seemed to us that the proper exercise of our powers under 
s.27(l)(v) of the Act required us to direct that he be called 
to give evidence if that is what Mr Hastie required. This was 
because there was an important matter relating to the 
documents which was foreshadowed would require deci- 
sion. He was present and had heard argument. He did not 
himself object to the summons to witness, nor did anyone 
on his behalf. The alternative, and an undesirable one, was 
to send him away. If that had occurred it would then be 
necessary for him to receive a further summons to witness, 
and there would be unnecessary inconvenience and delay. 
Accordingly, we directed that Mr Arbuckle be called as if 
the summons to witness were valid, if Mr Hastie wished to 
call him. 

On two occasions, in the course of proceedings, we did 
ask Mr Arbuckle if he wished to make submissions in 
relation to the question of production of documents by him, 
and, on both occasions, he told us that he had received 
advice and he did not want to make submissions or have 
Counsel make submissions. What he did was, of course, 
advise the Full Bench from the witness box, having been 
sworn in as a witness, that he objected to producing those 
documents or disclosing any information about them ((ie) 
the documents referred to in the summons to witness) on the 
ground that he was prevented from so doing by reason of 
s.5 of the Pay-roll Thx Assessment Act 1971. S.5 of that Act 
reads as follows:— 

"(1) Except as provided by subsection (2) or the 
Taxation (Reciprocal Powers) Act 1989, a person 
shall not disclose any information or publish any 
document or part of a document obtained by him 
in connection with the administration or execution 
of this Act, unless the disclosure or publication is 
made— 

(a) with the consent of the person from whom 
the information or document was obtained; 

(b) in connection with the administration or 
execution of this Act; or 

(c) for the purpose of any legal proceedings 
arising out of this Act or of any report of any 
such proceedings. 

Penalty: $1000. 
(2) The Commissioner— 

(a) repealed 
(b) shall, where the Treasurer has so approved, 

furnish to the Commonwealth Statistician or 
a Deputy Commonwealth Statistician such 
information (including copies of or extracts 
from returns made under this Act) obtained 
in the administration or execution of this Act 
as the Commonwealth Statistician or a 
Deputy Commonwealth Statistician may re- 
quest for the purposes of the Census and 
Statistics Act 1905, as subsequently 
amended, of the Commonwealth, or under 
any Act of the Commonwealth replacing or 
amending that Act, as so amended, or any 
Act of the Commonwealth relating to the 
making of grants of financial assistance to 
States." 

There was no evidence before us that the witness, Mr 
Arbuckle, was being required to disclose any information or 
publish any document or part of a document obtained by him 
in connection with the administration or execution of that 
Act. However, that he was does not seem to have been in 
issue. It was also clear to us that there was no consent from 
any person from whom such information was obtained to 
any such publication or disclosure. It was not submitted that 
any other provision than s.5 of that Act permitted such 
disclosure or publication. 

It was the submission of Ms Smith, for Mr Hastie, that 
s.5 of that Act did not prohibit the disclosure or publication 
of the material. 

We were referred to the judgment of Lee J in Lovell v. 
Ajduk and Another 21 ATR 1598 at 1600. His Honour held 
in that case, in relation to the Taxation Administration Act 
1953 (Cth), that there was no divulgence of a document 
contrary to that Act, where a copy was published in code at 
a conference and the persons to whom it was published did 
not have the code so that they could de-code it. The 
submission, on that authority, was that the production of 
these documents to the Commission was not to disclose 
them, because Lee J had held that disclosure meant to spread 
abroard among people, to make publicly known, to publish 
abroad. 

We were also taken to Lander and Others v. Mitson and 
Others (1988) 83 ALR 466. However, that case related to 
failing to resist a search warrant and that was held not to 
amount to divulging for the purposes of the Legal 
Practitioners Act 1981 (SA). 

We were then referred to the definition of "publish" from 
the Shorter Oxford Dictionary, and it was submitted that to 
publish is to make publicly known, and to simply produce 
these documents to the Full Bench is not to make those 
documents public. Further, merely handing over the docu- 
ments is passive conduct and does not disclose any 
information. 

We were also taken to a judgment of the Full Court of 
South Australia in Pooraka Holdings Pty Ltd v. Participation 
Nominees Pty Ltd and Others 89 ATC 5118 at 5124-5125. 
That case related to the well known s.l6(2) and (3) of the 
Income Tax Assessment Act 1936 (Cth). There, King CJ, 
with whom all four of the other Judges agreed in relation 
to s.16(2), said:— 

"The legislature has deliberately framed the section 
in terms of obligation on officers to observe secrecy 
and protection to officers against compulsion to 
disclose in court. If it were intended to attach immunity 
from disclosure to the contents of income tax returns 
as distinct from imposing obligations and conferring 
protection on government officers, that intention would 
surely have manifested itself in the language of the 
statute. It would be contrary to settled principles of 
construction to strain the language of the statute in a 
way which would hamper the courts in their task of 
doing justice. I detect no ambiguity in the section but 
if there were an ambiguity the words of Lord Wright 
in Rowell v. Pratt (1938) A.C. 101 at pp. 104-105 
would be pertinent: 

"It is inevitable that a Court of law should 
approach in a critical spirit any legislation which 
is calculated to impede a Court in the discharge 
of its duty to administer justice by preventing it 
from obtaining any material evidence of a nature 
likely to assist it to ascertain the truth. Hence a 
Court will be disposed, as was the majority of the 
Court of Appeal, to construe the section, if 
possible, so as to avoid that result. Now it is true 
that if the words of an enactment are fairly capable 
of two interpretations, one of which seems to be 
in harmony with what is just, reasonable and 
convenient, while the other is not, the Court will 
prefer the former." " 

His Honour went on to say at page 5125:— 
"It is in all cases the duty of the court, and not the 

privilege of the executive government, to decide 
whether a document will be produced or may be 
withheld. The court must decide which aspect of the 
public interest predominates, or in other words whether 
the public interest which requires that the document 
should not be produced outweighs the public interest 
that a court of justice in performing its functions should 
not be denied access to relevant evidence." 

By way of comparison, we were taken to s.9 of the Stamp 
Act 1921 (as amended) (WA). In s.9(2), the Stamp Act has 
a specific prohibition upon officers being required to 
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produce in Court any document that is obtained in the course 
of his employment. 

In short, however, it was submitted that s.5 of the Pay-roll 
Tax Assessment Act 1971 does not have any application to 
the production of documents by Mr Arbuckle. 

Mr Viner submitted that s.5 admits of no other interpreta- 
tion than that the documents sought to be produced are 
prohibited from being produced. None of the conditions 
precedent to permitted publication has been complied with, 
he submitted. As soon as the documents are produced and 
inspected by the Commission, there is, in any event, 
disclosure and publication. That therefore ought to be an end 
of the matter. Further, he sought to distinguish Lovell v. 
Ajduk and Another (op cit), Lander and Others v. Mitson and 
Others (op cit), and Pooraka Holdings Pty Ltd v. Participa- 
tion Nominees Pty Ltd and Others (op cit). The operation 
of s.5 of the Pay-roll Tax Assessment Act 1971, he 
submitted, accords completely with the public interest 
policy that lies behind the Pay-roll Tax Assessment Act 
1971 itself. The legislation should be strictly interpreted, he 
submitted, because penal consequences flow from these 
proceedings. 

Further, Mr Viner submitted that Rowell v. Pratt [1938] 
AC 101, per Lord Wright at pages 105-106, and per Lord 
Maugham at pages 109,113-114, was directly in point. That 
was a case concerning an attempt to have produced under 
subpoena duces tecum a return made by a grower of potatoes 
to the Potato Marketing Board, and the question was 
whether the County Court Judge was right in refusing to 
receive the information because the disclosure of that 
information to the Court would breach the secret provisions 
of the Act. That judgment was upheld by the House of Lords 
upon appeal. S.17 of the Act there under consideration, the 
Agricultural Marketing Act 1931 (England), read as fol- 
lows:— 

"(1.) No information with respect to any particular 
undertaking (other than the undertaking of a 
board) shall, without the consent of the owner of 
that undertaking, be included in any report laid 
before Parliament in pursuance of this Act or in 
any recommendations of an Agricultural Market- 
ing Reorganisation Commission published in 
pursuance of this Act. 

(2.) Any person who discloses any information ob- 
tained by him in the exercise of any power 
conferred on him by or under the provisions of this 
Act relating to polls, or in the exercise of any 
power conferred by or under this Act on any 
board, consumers' committee, committee of in- 
vestigation, or Agricultural Marketing Reorgan- 
isation Commission, shall be liable on conviction 
on indictment to imprisonment for a term not 
exceeding two years or a fine not exceeding one 
hundred pounds or to both such imprisonment and 
fine, or on summary conviction to imprisonment 
for a term not excelling three months or to a fine 
not exceeding fifty pounds or to both such 
imprisonment and fine: 
Provided that nothing in this section shall apply 
to the disclosure of any information in so far as 
it is required to be disclosed for the purposes of 
legal proceedings (including arbitrations) under 
this Act or any scheme made thereunder, or for the 
purposes of any report of such proceedings, or in 
so far as the disclosure is required or authorised 
by this Act, or any scheme made thereunder." 

Again, Mr Viner referred to an unqualified prohibition 
upon disclosure, and submitted that, just as and for the same 
reason as Lord Wright and Lord Maugham expressed in that 
case, a prohibition operated upon the disclosure of informa- 
tion or publication of any document under the Pay-roll Tax 
Assessment Act 1971, unless it were authorised by s.5(l)(a), 
(b) or (c). In this case, it was submitted that, but for the 
specified exceptions, the Act requires the information to be 
kept secret, just as, because of the existence of the specified 
exceptions in the proviso to the Act in Rowell v. Pratt (op 

cit), there was a general prohibition upon disclosure or 
divulgence. 

Further, it was submitted that, in this case, that opinion 
was supported, as it was in Rowell v. Pratt (op cit), by a 
provision prescribing a penalty for disclosure or divulgence. 
Accordingly, on the authority of that case, it is clearly a 
disclosure once the documents are produced to the Court or 
it is a publication or it is a disclosure of information and it 
is a publication of the document in which the information 
is contained. 

There are therefore two separate prohibited acts because 
the word "or" in s.5 of the Pay-roll Tax Assessment Act 
1971 is plainly disjunctive. 

Next, it was submitted that the revelation of information 
to a Tribunal such as this Commission is contrary to the 
prohibition under s.5 because the permission to reveal the 
information or documents is limited to a revelation in 
proceedings brought under the Pay-roll Tax Assessment Act 
1971 itself. 

Consideration of the Stamp Act 1921, by way of 
comparison, is not relevant to the construction of the 
Pay-roll Tax Assessment Act 1971, as Lord Wright said in 
Rowell v. Pratt (op cit). One must look at the Act under 
consideration. That was the submission. 

As to s.33(5) of the Act, it was submitted that whilst there 
was power in the Commission to seal up documents, the 
documents still had to be disclosed and produced to the 
Commission before that was done. 

There was a quantity of authority which was not brought 
to our attention in these proceedings, although one authority 
directed to the Income Tax Assessment Act 1936 (Cth) and 
drawn to our attention was Pooraka Holdings Pty Ltd v. 
Participation Nominees Pty Ltd and Others (op cit). 

Those proceedings in the main related to s. 16(2) and (3) 
of the Income Tax Assessment Act 1936 (Cth). Those 
sections we now reproduce, as amended in 1985, for a proper 
understanding of the authorities:— 

"(2) Subject to this section, an officer shall not either 
directly or indirectly, except in the performance 
of any duty as an officer, and either while he is, 
or after he ceases to be an officer, make a record 
of, or divulge or communicate to any person any 
information respecting the affairs of another 
person acquired by the officer as mentioned in the 
definition of 'officer' in subsection (1). 

(3) An officer shall not be required to produce in 
Court any return, assessment or notice of assess- 
ment, or to divulge or communicate to any Court 
any matter or thing coming under his notice in the 
performance of his duties as an officer, except 
when it is necessary to do so for the purposes of 
carrying into effect the provisions of this Act or 
of any previous law of the Commonwealth 
relating to Income Tax or for the purpose of 
carrying into effect the provisions of a State 
income tax law or provisions of the law of a State 
referred to in section 15 of the Income Tax 
(Arrangements with the States) Act 1978 or the 
provisions of section 78 of the Income Tax 
(Arrangements with the States) Act 1978." 

Pooraka Holdings Pty Ltd v. Participation Nominees Pty 
Ltd and Others (op cit) was a judgment of five Judges of the 
Full Court of South Australia, and we have referred already 
to what King CJ wrote. In that case, Rowell v. Pratt (op cit) 
was not applied, except on the question of statutory 
interpretation. In that case, too, it was held that s.16 of the 
Income Tax Assessment Act 1936 (Cth) went to the 
protection of officers to disclose tax returns, and not to the 
production of copies of tax returns. In other words, the 
documents themselves were not privileged. The provision 
did not create a class of documents privileged from 
disclosure. 

Reference was made to Canadian Pacific Tobacco Co Ltd 
and Another v. Stapleton (1952) 86 CLR 1 which was relied 
upon by Their Honours because in that case the High Court 
held that an officer was not prevented by s.16 of the Income 
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Tax Assessment Act 1936 (Cth) from giving evidence which 
he is prepared to give under instructions from his superiors 
or the Commissioner for Taxation. The High Court rejected 
the argument that because an officer would not be compelled 
to disclose information there was, by implication, a 
prohibition upon disclosure. That was important. 

In addition, King CJ in Pooraka Holdings Pty Ltd v. 
Participation Nominees Pty Ltd and Others (op cit) 
expressed clear views upon the duty of the Courts, and, in 
particular, their duty to ascertain the truth. 

It is noteworthy that it has been held that disclosure of 
information to the Director of Public Prosecutions was not 
forbidden by s.16 of the Income Tax Assessment Act 1936 
(Cth), because to do so was part of the duty of taxation 
officers to assist the revenue to recover moneys owing to the 
Commonwealth, and it was permissible for this purpose to 
instruct the Director of Public Prosecutions. 

In Saunders v. Federal Commissioner of Taxation 19 ATR 
1289 at 1299 Northrop J relied on the words "except in the 
performance of any duty as an officer", which was better 
represented by the word "function", and he relied on the 
dicta of Bowen CJ, Lockhart and Sheppard JJ in Federal 
Commissioner of Taxation v. Nestle Australia Ltd (1986) 69 
ALR 445 at 450. 

It was not in any way submitted in this case that what Mr 
Arbuckle was being asked to do could in any way said to 
be part of his duties under the Act. In any event, s.16, to 
which we have just referred, does not exist to assist in the 
circumstances of this case because of the words of s.5 of the 
Pay-roll Tax Assessment Act 1971. 

In Matson v. The Official Trustee (1986) 11 FCR 432 the 
Full Court of the Federal Court held that an officer was not 
prevented by s.16(2) of the Income Tax Assessment Act 
1936 (Cth) from giving evidence in bankruptcy proceedings 
of an investigation conducted by him. It was held that 
s.l6(2) did not prevent the admission of such evidence in 
civil proceedings, and this was also the case in Canadian 
Pacific Tobacco Co Ltd and Another v. Stapleton (op cit) 
where evidence also was being given on affidavit. 

In Federal Commissioner of Taxation v. Nestle Australia 
Ltd (op cit) the Full Court of the Federal Court held that the 
prohibition imposed by s.l6(2) of the Income Tax Assess- 
ment Act 1936 (Cth) was against divulging or communicat- 
ing to "any person" and could not apply to a Court. In any 
event, the exception to the prohibition in s.l6(3) was held 
in that case to have encompassed the production of 
documents by an officer or his divulging or communicating 
matters and things to a Court in proceedings for review of 
decisions of the Commissioner or a Deputy Commissioner 
or officers of the Australian Tax Office. The principal 
question before the Full Court of the Federal Court in that 
case was whether s.16 of the Income Tax Assessment Act 
1936 (Cth) rendered the documents in the possession of the 
Commissioner relating to his investigations of the tax 
payer's affairs immune from the processes of discovery and 
inspection. 

In none of those cases was Rowell v. Pratt (op cit) referred 
to: 

In The Sanko Steamship Co Ltd and Another v. Sumitomo 
Australia Ltd (1992) 37 FCR 353 the Federal Court had to 
consider a similar prohibition contained in the Navigation 
(Marine Casualty) Regulations 1990 (Cth) and to the words 
therein prohibiting the divulgence, arising out of an 
investigation, "to any person". Sheppard J decided that the 
words "to any person'' did not apply to a Court, and nothing 
in the regulation was intended to impair the Court's ordinary 
powers to compel the production of documents in a civil 
case which is to be heard by it, nor the ordinary entitlement 
which a party has by way of subpoena. His Honour said at 
page 360:— 

"Courts entrusted with the task of settling disputes 
between citizens have an important public function. 
There is a public interest in the proper administration 
of justice. The powers of the courts to compel the 
production of documents have an ancient origin and 
have been restated and, in the case of courts having a 
statutory origin, re-enacted many times." 

Again, His Honour relied on Canadian Pacific Tobacco 
Co Ltd and Another v. Stapleton (op cit). Miller v. Miller 
(1978) 141 CLR 269, and Hilton v. Wells and Others (1985) 
157 CLR 57. Rowell v. Pratt (op cit) was not referred to. 

In Northern Land Council v. Commonwealth of Australia 
and Another (1990) 102 ALR 110 a similar provision to s.16 
was considered in the Environment Protection (Alligator 
Rivers Region) Act 1978 (Cth) was considered. The 
applicant sought to inspect the records of the government 
appointed supervisory scientist of an area in the Northern 
Territory, including the Ranger Uranium Mine. Under the 
Act, he was prevented, except in the performance of his duty 
under or in connection with the Act from disclosing relevant 
information "to any person". Jenkinson J held, referring to 
Rowell v. Pratt (op cit), as well as Federal Commissioner 
of Taxation v. Nestle Australia Ltd (op cit), and Canadian 
Pacific Tobacco Co Ltd and Another v. Stapleton (op cit), 
that the section did not prohibit inspection of a document 
discovered in accordance with the rules of the Court. The 
expression "any person" did not comprehend a Court. 
Rowell v. Pratt (op cit) was applied as authority, but only 
in relation to the Court holding that the words "except in 
the performance of a duty", etc, did not authorise a 
discovery of documents in a proceeding which had so 
indirect and remote connection with the Act as the 
proceeding here had. 

In Parkes Management Ltd v. Perpetual Trustee Co Ltd 
and Another [1979] 1 NSWLR 274 Needham J referred to 
s.13 of the Securities Industries Act 1975 where a similar 
prohibition existed. In that case. His Honour held that a 
prohibition upon divulgence "to any person" did not apply 
to a Court which was not "any person". S.13(2) was a 
subsection similar to the provision referred to in Rowell v. 
Pratt (op cit) and the exceptions set out in the Pay-roll Tax 
Assessment Act 1971. His Honour held that to construe 
s.13(2) (the proviso subsection) in accordance with the 
maxim expressio unius exclusio alterius would create 
absurdity because s.13(2) permitted production to a Court 
in three circumstances (those were the circumstances set out 
in the exceptional proviso). If those limitations were solely 
limited to proceedings brought by the Commission for 
enforcement of the two Acts, the subsection would have a 
reasonable and understandable effect. However, if the 
corporate affairs view that the documents producible were 
not so producable under subpoena, other than in accordance 
with the three exceptions, then they would not be able to be 
inspected by the parties to the proceedings where the very 
nature of the issues made the documents relevant and of 
perhaps crucial importance. Accordingly, s.l3(2) of the 
Securities Industries Act 1975, in the better view, was 
enacted only as a precautionary provision. In any event, 
evidentially, the Court would not infer from the mere 
content of the material that the information was gained or 
conveyed by or to an officer in the performance of his duties. 

Conclusions. 
We now turn to s.5 of the Pay-roll Tax Assessment Act 

1971. 
We should add that if there is any conflict between Rowell 

v. Pratt (op cit) and the Australian authorities we would 
decline to be bound by Rowell v. Pratt (op cit) on the 
authority of Cook v. Cook (1986) 162 CLR 376 at 390 per 
curiam:— 

"Subject, perhaps, to the special position of deci- 
sions of the House of Lords given in the period in which 
appeals lay from this country to the Privy Council, the 
precedents of other legal systems are not binding and 
are useful only to the degree of the persuasiveness of 
their reasoning." 

Rowell v. Pratt (op cit) was decided during the time when 
appeals lay from this country to the Privy Council, but Their 
Honours do not say categorically that such decisions are 
binding. 

In addition, Rowell v. Pratt (op cit) was decided in 
relation to litigation inter partes. TTie Commission in this 
matter is concerned with the purported exercise of powers 
under the Act of a public official, and also with an alleged 
breach of the Act. A fortiori what Sheppard J said in The 
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Sanko Steamship Co Ltd and Another v. Sumitomo 
Australia Ltd (op cif) and what King CJ said in Pooraka 
Holdings Pty Ltd v. Participation Nominees Pty Ltd and 
Others (op cif) about the public interest in die proper 
administration of justice applies. 

The Industrial Commission is a Tribunal which has, with 
few exceptions, jurisdiction in relation to industrial matters 
in this State. The Commission and its predecessors have and 
have had the power to issue summonses to witness (see s.77 
of the Industrial Arbitration Act 1912-1952). It cannot be 
denied that the manner of hearing of the Full Bench of the 
Commission has judicial characteristics, even where the 
Commission is not acting judicially, although, on occasions, 
it certainly is. The Commission has the jurisdiction and 
power to enforce its orders and to "enforce"' breaches of the 
Act by virtue of S.84A of the Act. That jurisdiction and 
power applies to alleged breaches of the Act, including 
alleged breaches of s.98 of the Act. That is the section 
requiring records to be produced to industrial inspectors 
acting under the Act, to put it broadly. It is the expressed 
will of Parliament that the Full Bench deal with such 
matters. This is one such. 

The documents sought to be produced under summons to 
witness are, it would seem, relevant because of the very 
nature of the issues revealed in the particulars, and perhaps 
of crucial importance. That, however, cannot be determined 
until evidence is given (but see per Needham J in Parkes 
Management Ltd v. Perpetual Trustee Co Ltd and Another 
(op cif) at page 277). 

If s.5 of the Pay-roll Tax Assessment Act 1971 applied 
in the manner in which Mr Viner submitted that it does, 
those documents cannot come into evidence in a case where 
the non-production of alleged records and the nature of 
certain documents would appear to be a central issue. The 
central question for us, however, is the interpretation of s.5, 
read in the context of the whole of the Act. It is in the course 
of that interpretation that it is necessary to have recourse to 
apposite authorities. Firstly, the Act would seem to place a 
mandatory prohibition upon a person disclosing any 
information or publishing any document or part of a 
document obtained by him in connection with the admini- 
stration or execution of the Act. The word "shall" is 
obviously used mandatorily in the provisions. However, 
there are exceptions to this prohibition, as we have observed 
above. One specific exception is for the purpose of any legal 
proceedings "arising out of this Act or of any report of any 
such proceedings". 

Certain powers of communication which are restricted are 
conferred on the Commissioner of State Taxation under the 
Act and Part 3 of the Taxation (Reciprocal Powers) Act 1989 
confers powers of disclosure of information to State and 
Federal officers. The Act itself is an Act relating to the 
assessment and collection of a tax upon wages paid by 
employers. It is a revenue collection Act, as is the Income 
Tax Assessment Act 1936 (Cth). The Act is, however, in that 
it contains a provision prohibiting disclosure or publication 
of information or documents and then contains a proviso or 
set of exceptions which permit limited divulgence in certain 
cases, including proceedings arising under the Act itself, 
very similar to s. 16 of the Income Tax Assessment Act 1936 
(Cth). 

S.17 of the Agricultural Marketing Act 1931 (England) 
was, as we have observed, of similar effect (see Rowell v. 
Pratt (op cit)). Like s.5 of the Pay-roll Tax Assessment Act 
1971, the Agricultural Marketing Act 1931 (England) 
provided a penalty for any person who disclosed "any 
information obtained by him in the exercise of any power 
conferred on him", etc. The proviso provided an exception 
from the prohibition upon disclosure for the purposes of 
legal proceedings, including arbitrations under the Agricul- 
tural Marketing Act 1931 (England). 

Mr Viner's key submission was, of course, that the 
exception to the prohibition limited to legal proceedings 
under or in virtue of the Act, setting the narrow limits under 
which disclosure could be made, was an answer to all of Ms 
Smith's arguments, and he referred us to the dicta of Lord 
Wright and Lord Maugham which we have quoted above in 

relation to the proviso contained in the Agricultural 
Marketing Act 1931 (England). 

The prohibition therefore, he submitted, prevented a 
disclosure to the Court in this case, other than in the narrow 
set limits of s.5(l)(c) of the Pay-roll Tax Assessment Act 
1971. 

We now turn to further consideration of s.5. The 
prohibition in the section does cover two separate acts. 
These are, firstly, disclosing any information, and, secondly, 
publishing any document. The use of the word "or" is 
plainly disjunctive. It is disjunctive because disclosing 
information obviously connotes an act of oral or written 
revelation of information, whereas publishing a document 
may not involve any oral revelation of its contents. We 
adopt, with respect, the dicta of Lee J as to the meaning of 
"publish" or "disclose" in Lovell v. Ajduk and Another 
(op cit) at page 1600 where he said:— 

"The complaint alleges that the applicant "di- 
vulged" taxation information to other persons and not 
that the applicant "communicated" such information. 
For the purposes of s8XB there may be little difference 
between the meaning of "divulge" or "communi- 
cate". According to the (sic) The Oxford English 
Dictionary (2nd ed) "to communicate" is "to give to 
another as a partaker; to give a share of; to impart 
(information, knowledge, or the like); to impart or 
convey the knowledge of, inform a person of, tell; to 
impart by way of information to a society, the readers 
of a journal, or the like; to make a 'communication'; 
to hold intercourse or converse; to impart, transmit, or 
exchange thought or information (by speech, writing, 
or signs)" whereas "to divulge" has a broader 
meaning of "to spread abroad among the people, make 
common; to make publicly known, to publish abroad 
(a statement, etc); to proclaim (a person, etc) publicly; 
to publish (a book or treatise); to declare or tell openly 
(something private or secret); to disclose, reveal; to 
make common, impart generally"." 

Accordingly, in the absence of any other prohibition in 
the section, it is quite plain that it is not disclosing 
information or publishing a document, etc, when one is 
required to produce it in the Commission. It has not that 
element of public revelation or dissemination. Indeed, the 
limit upon inspection and otherwise imposed by s.33 of the 
Act supports such a view. What occurs is the proper 
production of a document in accordance with the processes 
of the Commission as prescribed by the Act, a process which 
the Act specifically prescribes. There is no express 
prohibition upon this occurring contained in s.5 of the 
Pay-roll Tax Assessment Act 1971. 

Ms Smith submitted that such an express prohibition 
occurred in the Stamps Act 1921, and one would expect to 
find it here if that is what the legislature intended. 

We have already referred to Mr Viner's submission that 
one should not compare statutes in interpreting them, as 
Lord Wright said in Rowell v. Pratt (op cit). However, the 
failure to prohibit production of documents to a Court or to 
the Commission is an obvious gap in the statute. It would 
seem to us to have as much force as an argument as the 
argument that the expressio unius maxim based on s.5(l)(c) 
of the Pay-roll Tax Assessment Act 1971 prohibits 
disclosure of information or publication of a document to 
a Court or to a Tribunal such as the Commission. The 
prohibition upon production of documents (or the disclosure 
of information) to the Commission (or a Court) depends on 
a prohibition not expressed but effected by an express 
exception which refers to a restricted category of legal 
proceedings under the Pay-roll Tax Assessment Act 1971. 

In both s.17 of the Agricultural Marketing Act 1931 
(England), referred to in Rowell v. Pratt (op cit), and in the 
Pay-roll Tax Assessment Act 1971, there is no prohibition upon 
disclosure, etc, "to any person" in those specific words. There 
is prohibition upon disclosure in the one or disclosure of 
information or publication of a document to another. 

In the Income Tax Assessment Act 1936 (Cth), s. 16(2) 
and s.l6(3), the prohibition is upon a disclosure "to any 
person". 



SUMS ill 

In the Australian authorities relying on public interest of 
Courts not being impeded in exercising their jurisdiction 
have held quite categorically that a Court, for the purposes 
of discovery and inspection, is not "any person". The 
omission of those words from s.5 of the Pay-roll Tax 
Assessment Act 1971 is not significant. 

In our opinion, one can only disclose information to a 
person or persons, and in the sense that to publish is to 
declare or tell something publicly, there can only be 
publication to a person or persons whether specifically 
identifiable or not. There is no point in prohibiting any 
disclosure or information when such prohibition prevents 
disclosure or prohibition in relation to a person or persons. 
Hence, the prohibition contained in s.5 of the Pay-roll Tax 
Assessment Act 1971, since it prohibits, by implication, the 
disclosure and publication to a person or persons, cannot 
apply to a Court or this Commission, which, on the authority 
of Parkes Management Ltd v. Perpetual Trustee Co Ltd and 
Another (op cit). The Sanko Steamship Co Ltd and Another 
v. Sumitomo Australia Ltd (op cit), and Matson v. The 
Official Trustee (op cit), cannot be a person, and, therefore, 
cannot come under the prohibition contained in s.5. 

It also can be convincingly argued, without comparing 
statutes ((ie) the Pay-roll Tax Assessment Act 1971 and the 
Stamp Act 1921), that if a Court or Tribunal such as this 
Commission is to be bound by the prohibition, then because 
of the public interest consideration (see Pooraka Holdings 
Pty Ltd v. Participation Nominees Pty Ltd and Others (op 
cit) at page 5125 and The Sanko Steamship Co Ltd and 
Another v. Sumitomo Australia Ltd (op cit)), one would 
have expected an express prohibition upon disclosure or 
publication to a Court. 

Further, it is noteworthy that Rowell v. Pratt (op cit) has 
been little applied, or has been distinguished in this country 
(see the authorities referred to above). 

This case before us, however, is well dealt with, too, by, 
in any event, the application of what Needham J decided in 
Parkes Management Ltd v. Perpetual Trustee Co Ltd and 
Another (op cit). There he held that s.13 of the Securities 
Industries Act 1975, upon a true interpretation, did not 
preclude any person appointed or employed for the purposes 
of the Act from disclosing to a Court certain information 
(see, too, Canadian Pacific Tobacco Co Ltd and Another v. 
Stapleton (op cit)). Next, His Honour held that the maxim 
expressio unius exclusio alterius could not be applied to 
construe s.l3(2) as excluding disclosure to a Court, 
generally, because to do so would be to create an absurdity. 
Hence, he held that s.13(2) was enacted as a precautionary 
provision. So too was s.5(l)(c) of the Pay-roll Tax 
Assessment Act 1971 on the same authority. 

In this case, for the same reasons, we would hold that 
applying the maxim expressio unius exclusio alterius to 
s.5(l)(a), (b), or (c) of the Pay-roll Tax Assessment Act 1971 
would create an absurdity. The absurdity is that documents 
could not nor could evidence be given or documents 
produced because of the prohibition, in proceedings such as 
this, where the very nature of the issues may make the 
documents relevant and/or perhaps of crucial significance. 
(One cannot decide relevance finally, of course, until the 
documents are seen or documents are referred to in Court 
and produced or evidence is sought to be given). 

We would also add that the existence of a penalty in the 
Act for non-authorised disclosure can take the matter no 
further from Mr Bevacqua's point of view, because of the 
matters to which we have referred. 

We would rule that Mr Arbuckle is not prevented by s.5 
of the Pay-roll Tax Assessment Act 1971 from producing 
the documents identified in the invalid summons to witness, 
or from disclosing information by relevant evidence in these 
proceedings. We would so rule. 

COMMISSIONER GREGOR: In his Reasons for Deci- 
sion, His Honour the President has addressed both an oral 
application by the Respondent to strike the application out 
and the question of whether the Full Bench is required to 
commit it's decision to reject the oral application to strike 
out the application proper in this matter, to writing. I have 
had the opportunity to see, in draft, the Reasons for Decision 

of His Honour on those two matters. I agree with and 
respectfully adopt his conclusions. 

There is a further matter about which I make the following 
short comments. 

During proceedings in this matter, the Applicant sum- 
monsed the Acting Commissioner of Taxation. In his place, 
one Peter Lyall Arbuckle answered the summons. He 
attended the proceedings with the documents described in 
the summons but after he was sworn he objected to 
producing the documents or disclosing any information 
about them on the grounds that he was prevented from doing 
so by reason of Section 5 of the Pay-roll Tax Assessment 
Act 1971 (the Tax Act). This statement led to debate 
between the parties. The Full Bench heard submissions from 
Counsel and is to determine whether the objection to 
producing the documents was a valid objection. The relevant 
section of the Tax Act is as follows: 

"5. (1) Except as provided by subsection (2) a 
person shall not disclose any information or 
publish any document or part of a document 
obtained by him in connection with the 
administration or execution of this Act, 
unless the disclosure or publication is 
made— 
(a) with the consent of the person from 

whom the information or document was 
obtained; 

(b) in connection with the administration or 
execution of this Act; or 

(c) for the purpose of any legal proceedings 
arising out of this Act or of any report 
of any such proceedings." 

An examination of the section indicates that a person is 
not to disclose information or publish any document, or part 
of a document, which is obtained as part of his duties, either 
in administration or execution of a provision of the Tax Act, 
unless there is consent from the person from whom the 
information was obtained or the publication for disclosure 
is in connection with the administration or the execution of 
the Tax Act or finally, if the publication is for the purpose 
of any legal proceedings arising out of the Act. Except in 
those three circumstances, there is to be no disclosure. 

Ms Smith, of Counsel who appeared for the Applicant, 
says of these provisions that to simply produce documents 
to the Industrial Relations Commission (the Commission) 
is not to disclose any information or publish any document, 
therefore if Mr Arbuckle answers the summons there is no 
conflict or, alternatively, the action is not caught by the 
prohibition contained in Section 5 of the Tax Act. In support 
of that contention she referred to a number of authorities, 
and in particular Lovell v. Adjuk and Jacobsen 21 ATR 
1598. Ms Smith canvassed the decision in some detail. She 
drew from it that the simple production of the documents 
to this Commission does not make that information public 
because it is a mere delivery. It is so because of the 
provisions of Section 33(5) of the Industrial Relations Act 
1979, which provide that once documents are produced and 
tended into evidence before the Commission, they may be 
inspected by the Commission and also by such parties as the 
Commission allows. But, importantly, the section provides 
that the information obtained shall not be made public 
without the permission of the Commission. There is a further 
provision which relates to sealing up of such parts of the 
documents which, in the opinion of the Commission, do not 
relate to matters at issue. 

Referring to Lander and Others v. Mitson and Others 83 
ALR 446 and also to the Shorter Oxford Dictionary, Ms 
Smith submitted to the Full Bench that to publish is to make 
publicly known and the simple production of documents is 
not to make those documents public. That is so because, in 
the circumstances and given the protections of Section 33, 
the handing over of documents is a passive conduct and does 
not involve disclosure in the public sense. Finally, that if the 
Legislature had intended that officers who execute their 
duties under the Tax Act were not to produce documents to 
Courts and Tribunals they would have expressly said so. It 
is clear, says Ms Smith, that even if the Commission may 



be said not to be a Court it is certainly a Tribunal acting 
judicially and should be regarded in the same light as if it 
were a Court acting in those similar circumstances. 

Mr Viner QC, who appears for the Respondent, says that 
first, none of the conditions precedent which permit 
publication of information or documents has been satisfied 
therefore the issue is whether disclosure or publication to the 
Commission is of a nature that is proscribed by the Tax Act. 
Mr Viner says that the Applicant seeks to draw what he 
described as a "subtle distinction" between disclosing 
information and publishing documents. It was his submis- 
sion that even though documents produced to the Commis- 
sion may not go 'beyond the four walls into the streets' they 
are produced and may be inspected by the Commission and 
by such of the parties that it may direct. That is disclosure 
and publication. 

Mr Viner made detailed submissions in support of his 
contentions relying on the reasons in Rowell v. Pratt 1938 
AC 101. Reviewing the facts against the ratio in Rowell, Mr 
Viner says, as to disclosure of publication, that the receipt 
by the Full Bench of the information in the possession of 
Mr Arbuckle is clearly a disclosure by him because once 
documents are produced to the court, or the Commission in 
this case, that is publication or disclosure. On a proper 
application of the terms of Section 5(1) of the Tax Act, there 
is not an option or choice to an officer employed under the 
Tax Act in that disclosure or publication are two separate 
acts. Finally, revealing the information to a tribunal is 
contrary to the prohibition under Section 5 because the 
permission to reveal the information or the document is 
limited to revelation in proceedings under the Tax Act itself. 
There is no distinction between simply tabling the docu- 
ments and producing them or putting in evidence because 
once they are tabled they are disclosed and produced and 
would be immediately available. 

In her reply, Ms Smith said that Rowell v. Pratt {op cit) 
is not on all fours with the facts in this case because what 
constitutes disclosure was not discussed. In the alternative, 
the decisions in Lander {op cit) and Lovell {op cit) should 
be applied because the clear intent of those decisions of the 
Federal Court is that disclosure means to publicly communi- 
cate information. Finally, that there was nothing in the 
decision in Rowell and Pratt {op cit) that indicated that the 
court at first instance there was bound by provisions similar 
to Section 33(5) of the Industrial Relations Act 1979. 

My response to the submissions is as follows. It is clear 
that the Legislature intended the Industrial Relations 
Commission to have powere akin to those in the normal 
courts in respect of the collection of evidence in order that 
it might discharge its responsibilities. This is so because of 
the specific powers that are conferred on the Commission. 
For instance. Section 33 of the Industrial Relations Act 1979 
(the Act) provides that the Registrar may issue a summons 
on application by party or as directed by the Commission 
and that such summons may require persons to produce 
before the Commission any books, papers or other docu- 
ments in their possession or control. A person properly 
served with a summons can not, without good cause, fail to 
attend and produce any of the books and papers as required 
or refuse to be sworn or witness or to answer any question 
which he is directed by the Commission to answer. The 
Commission can make any order for examination upon oath 
or otherwise before the Commission, or any officer of the 
Commission, and may empower any party to give deposition 
of such witness or person in evidence on such terms as the 
Commission may direct. Finally, it can take evidence on 
oath or affirmation. 

An indication of the Legislature's appreciation of the type 
of commercial environment in which the Commission 
operates is indicated by Section 33(3) of the Act in that the 
evidence relating to any trade secret or profits or financial 
position can not be disclosed except to the Commission or 
published without the consent of the person entitled to the 
trade secret or non disclosure. Evidence can also be taken 
in private. Finally, and relevantly, there is a command that 
any of the documents produced before the Commission may 
be inspected by the Commission and also by such parties as 
the Commission allows but shall not be made public without 

the permission of the Commission. There are other powers 
in Section 27 of the Act under the general procedural powers 
of the Commission which give it a broad range of authority 
to collect evidence and, in particular, do all such things that 
are necessary or expedient for the expeditious and just 
hearing of the matters before it. 

Therefore, in my view, the Legislature contemplates the 
Commission operating in an environment where it is 
required to deal with information of a confidential or secret 
nature and has clothed it with an armoury of powers to do 
so. Those powers, particularly concerning the production of 
documentation, are to be exercised without information 
obtained being made public without the permission of the 
Commission. It seems to me that the Legislature, and 
applying the normal meaning of the words, envisaged that 
the presentation of information to the Commission in the 
manner prescribed in Section 33 of the Act was not making 
public documents or disclosing information. I believe this 
is so because in Section 33(5) of the Act it is provided that 
"the information obtained therefrom shall not be made 
public without the permission of the Commission." That is, 
it is not public until the Commission makes it so. This 
creates a second level of publication as it were. It is 
reasonable to conclude, therefore, the Legislature did not 
contemplate that receival by the Commission of information 
of the nature described constituted making that information 
public. 

For the Commission to receive the information in 
possession of Mr Arbuckle pursuant to the provision of 
Section 33(5) of the Act would not, in my view, be receiving 
information or disclosing it for the purpose of publication. 
Therefore, for Mr Arbuckle to so provide that information 
would not be contrary to the commands placed upon him by 
Section 5(1) of the Pay-roll Tax Assessment Act 1971. In 
my view these unique provisions distinguish the instant 
circumstances from those under examination in Rowell v. 
Pratt {op cit). 

For those reasons, I would order the witness to produce 
the information to the Commission. 

THE PRESIDENT: For those reasons, the Acting Deputy 
Commissioner of State Taxation and/or any officer appear- 
ing in his stead is not prohibited or prevented by s.5 of the 
Pay-roll Tax Assessment Act 1971 from producing those 
documents and giving evidence in relation thereto. 

Declare accordingly 
Appearances: Ms J H Smith (of Counsel) on behalf of the 

applicant. 
Mr RI Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the respondent. 

Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

31 March 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 31st day of March 1994, and having heard Ms 
J H Smith (of Counsel) on behalf of the applicant and Mr 
E W Nielsen (of Counsel) on behalf of the respondent, and 
the parties having consented to application No 1242 of 1993 



being adjourned, it is this day, the 31st day of March 1994, 
ordered, by consent, that the hearing and determination of 
application No 1242 of 1993 be and is hereby adjourned sine 
die. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

31 March 1994. 
Declaration. 

This matter having come on for hearing before the Full 
Bench on the 24th and 25th days of February 1994, and 
having heard Ms J H Smith (of Counsel) on behalf of the 
applicant and Mr R I Viner QC and with him Mr E W 
Nielsen (of Counsel) on behalf of the respondent, and the 
Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 18th day of 
March 1994, and following a speaking to the minutes of 
proposed declaration before the Full Bench on the 31 st day 
of March 1994, and having heard Ms J H Smith (of Counsel) 
on behalf of the applicant and Mr E W Nielsen (of Counsel) 
on behalf of the respondent, and whereas the Full Bench was 
of the opinion that the minutes of proposed declaration 
properly reflected its reasons for decision, it is this day, the 
31st day of March 1994, declared that the Acting Deputy 
Commissioner of State Taxation and/or any officer attend- 
ing in his stead is not prohibited or prevented by s.5 of the 
Pay-roll Tax Assessment Act 1971 from:— 

(1) Producing all books, papers, or other documents 
in his possession or under his control in any way 
relating to the proceedings in the said matter, and, 
in particular (but not exclusively), the fol- 
lowing:— 

Copies of all documents seized from the 
premises of Como Investments Pty Ltd by 
officers of his department, being copies of 
the originals returned to Mr Giacomo Bevac- 
qua on the 23rd day of June 1993 at 1 
Havelock Street, West Perth, in particular:— 
(a) time and wages records; 
(b) diaries; 
(c) roster sheets; and 
(d) any other records of payments made or 

to be made to employees and hours 
worked by employees. 

(2) Giving evidence in relation thereto. 
By the Full Bench 

(Sgd.) P. J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

3 March 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 24th day of February 1994 and the 25 th day 
of February 1994, and having heard Miss J H Smith (of 
Counsel) on behalf of the applicant and Mr R I Viner QC 
and with him Mr E W Nielsen (of Counsel) on behalf of the 
respondent, and whereas the Full Bench found it necessary 
to make such orders as were necessary and expedient for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 3rd day of March 1994, ordered that the 
hearing and determination of application No 1242 of 1993 
be and is hereby adjourned to 9.30 am on Thursday, the 31st 
day of March 1994 and to 9.30 am on Wednesday, the 6th 
day of April 1994. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Hastie 
(Applicant) 

and 
Giacomo Bevacqua 

(Respondent) 
No 1242 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

25 February 1994. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 24th day of February 1994, and having heard 
Miss J H Smith (of Counsel) on behalf of the applicant and 
Mr RI Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the respondent upon an oral application made 
on the said 24th day of February 1994 to dismiss the 
application herein, and the Full Bench having determined 
that its reasons for decision will issue at a future date, it is 
this day, the 25 th day of February 1994, ordered that the 
application by the respondent herein to dismiss application 
No 1242 of 1993 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Hastie 

(Applicant) 
and 

Giacomo Bevacqua 
(Respondent) 

No 1242 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

30 November 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 29th day of November 1993, and having heard 
Miss J H Smith (of Counsel) on behalf of the applicant and 
Mr RI Viner QC and with him Mr E W Nielsen (of Counsel) 
on behalf of the respondent, and whereas the Full Bench 
found it necessary to make such orders as were necessary 
for the expeditious and just hearing and determination of the 
matter, it is this day, the 30th day of November 1993, 
ordered as follows:— 

(1) That the hearing and determination of application 
No 1242 of 1993 be and is hereby adjourned sine 
die. 

(2) That there be leave to the respondent herein to file 
and serve a request for particulars of the applica- 
tion herein within seven days of the 29th day of 
November 1993. 

(3) That the applicant herein file and serve those 
particulars within seven days after the termination 
of the seven day period referred to in order (2) 
above. 

(4) That there be liberty to either party to apply. 
(5) That at the end of 14 days from the 29th day of 

November 1993 this matter be re-listed for hearing 
and determination. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Hastie 

(Applicant) 
and 

Giacomo Bevacqua 
(Respondent) 

No 1242 of 1993. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER J F GREGOR. 
COMMISSIONER A R BEECH. 

12 October 1993. 
Order. 

This matter having come on for hearing before the Full 
Bench on the 11th day of October 1993, and having heard 
Miss J H Smith (of Counsel) by leave on behalf of the 
applicant and Mr E W Nielsen (of Counsel) by leave on 
behalf of the respondent, and whereas the Full Bench found 
it necessary to make such orders as were necessary for the 
expeditious and just hearing and determination of the matter, 
it is this day, the 12th day of October 1993, ordered as 
follows:— 

(1) That leave be and is hereby granted to the 
applicant to amend the particulars of application 
No 1242 of 1993 in terms of a letter dated the 8th 
day of October 1993 from the Crown Solicitor's 

Office to Messrs Nielsen & Co, Solicitors for the 
respondent. 

(2) That the application herein be and is hereby 
adjourned, by consent, to 10.30 am on Monday, 
the 29th day of November 1993 and TUesday, the 
30th day of November 1993 for hearing and 
determination. 

By the Full Bench 
(Sgd.) P. J. SHARKEY, 

[L.S.] President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Nursing Federation, Industrial Union of 

Workers Perth 
(Applicant) 

No. 485 of 1989. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
19 April 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

This was an application by the applicant organisation. The 
Australian Nursing Federation, Industrial Union of Workers 
Perth (hereinafter referred to as ' 'the ANF''), made pursuant 
to s.62(2) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), wherein it sought to 
amend its rules, paragraphs 1, 2, and 3 of which application 
were the subject of an order granting that part of the 
application on 19 October 1989. 

Other aspects of the application were then adjourned and 
became the subject of amendment upon the hearing and 
determination of this matter in these proceedings. If this 
application were granted that proviso to rale 4(3) which now 
exists would be deleted. That proviso reads as follows:— 

"Provided that persons who are members or are 
eligible to be members of the West Australian 
Psychiatric Nurses' Association Union of Workers 
shall not be eligible for membership of the Union." 

Objection was taken by The Australian Liquor, Hospital- 
ity and Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch, which was 
then the Federated Miscellaneous Woricers Union of 
Australia Hospital, Service and Miscellaneous, WA Branch. 
That application was withdrawn and we formally consented 
to its withdrawal. 

There was a detailed objection filed by The West 
Australian Psychiatric Nurses' Association (Union of 
Workers) (hereinafter referred to as "WAPNA"), which, in 
the end, was not pursued, and the application was effectively 
consented to. Mr Maguire, in fact, informed us, at the 
conclusion of the ANF's case, that WAPNA was removing 
its objection to the alteration of the rules and all of the 
submissions of Ms Giles (of Counsel) in every area. 

There was a chronology of events and submissions 
tendered as exhibit 8. 

Before 1991, the ANF and the objector, WAPNA, have 
had a long and acrimonious history of dispute concerning 
the coverage of nurses working in die mental health area in 



Western Australia which has led to a great deal of litigation, 
both in this State and Federally. It should be observed that 
there is a Federally registered ANF, the State branch of that 
Federal organisation, the State ANF, and WAPNA, the 
objector in this matter. 

It is fair to say that the eligibility rules of both the State 
ANF and WAPNA contain exclusions which were under- 
stood to set out the relevant areas of coverage. Those rules, 
as they currently read, are as follows:— 

(1) Rule 5. Constitution of WAPNA's rules reads as 
follows:— 
"(a) Subject to the provisions of this rule any 

person who is employed in any hospital, 
institution or other service referred to in 
section 19 of the Mental Health Act 1962- 
1968, or in any Public Hospital or Clinic or 
in any Private Psychiatric Hospital,— 

(i) as a qualified psychiatric nurse; 
(ii) as a probationer nurse in training for the 

Psychiatric Nursing Certificate; 
(iii) as a rehabilitation assistant; 
(iv) as a qualified mental health nursing 

aide; 
(v) as a trainee mental health nursing aide; 

is eligible for admission to this Union. 
(b) A person who holds a Psychiatric Nursing 

Certificate but who, by virtue of his employ- 
ment, is eligible for membership of— 

(i) the Royal Australian Nursing Federa- 
tion (Western Australian Branch) Indus- 
trial Union of Workers, Perth; or 

(ii) the Civil Service Association of West- 
em Australia (Inc.); 

is not eligible for admission to this union. 
(c) No person shall be a member, except in the 

capacity of honorary member, who is not a 
worker within the meaning of the "Industrial 
Arbitration Act 1912-1966"." 

It is noteworthy that as they currently read they 
exclude from eligibility for membership persons 
eligible for membership of the ANF, formerly the 
Royal Australian Nursing Federation, and also 
The Civil Service Association of Western Austra- 
lia Incorporated (hereinafter referred to as "the 
CSA") 

(2) The eligibility rule of the ANF sought to be altered 
is rule 4. Membership, and that currently reads as 
follows:— 

"Membership of the Union shall be open to all 
persons who fall within the categories set out in 
sub-rules (1) and (2) below: 
(1) (a) A member shall be a person who is an 

employee within the meaning of the 
Act: 

(i) employed in the profession or 
industry of nursing and being reg- 
istered or entitled to be registered 
with the Nurses Board of WA; or 

(ii) a student nurse training in a school 
for nurses registered with the 
Nurses Board of Western Austra- 
lia, or persons who have left their 
training schools after having com- 
pleted the prescribed period of 
training in Western Australia and 
who intend to sit for examinations 
arranged by the Nurses Board until 
such persons are entitled to be 
registered as nurses. 

(b) A person who has teen appointed to a 
paid position as an employee of the 
union and who by virtue of such 
appointment is not eligible to be a 
member of any other registered organ- 

isation pursuant to the Act whether or 
not such person is entitled to be regis- 
tered as aforesaid. 

(2) Honorary members who shall not be entitled 
to take any part in any elections or to vote on 
any matter. 

(i) who have left the profession or industry 
of nursing, or 

(ii) Providing that no form of honorary 
membership shall be open to such 
persons who come within the definition 
of "employer" within the meaning of 
the Industrial Relations Act 1979 as 
amended, 

(iii) who have had conferred upon them by 
the Council the title of "Distinguished 
Honorary Member" for distinguished 
service in or for the nursing profession. 
Not more than three persons shall be 
accorded this category of membership 
in any year. 

Providing that no form of honorary membership 
shall be open to such persons who come within the 
definition of "employer" within the meaning of 
the Industrial Relations Act 1979 as amended. 
(3) A Member who has ceased to be an "em- 

ployee" in the profession or industry of 
nursing shall not be entitled to retain mem- 
bership under the provisions of sub rule (1) 
of this Rule and the Council may terminate 
the membership of any such member upon 
written advice to the member of its intention 
so to do. 

Provided that persons who are members or are 
eligible to be members of the West Australian 
Psychiatric Nurses' Association Union of Work- 
ers shall not be eligible for membership of the 
Union." 

It is noteworthy that the proviso to that rule, that is 
the second proviso, makes ineligible for membership 
of it members of WAPNA. 

This application is one to remove the exclusion in the 
rules of the ANF in favour of WAPNA. In application No 
660 of 1991, which is before another Full Bench, WAPNA 
applies to remove the exclusion in favour of the ANF from 
its rules. 

On 25 July 1991, an agreement was reached between the 
ANF, Federal and State bodies, the HSUA, and WAPNA 
which was directed to ending all outstanding disputes 
regarding coverage and to provide a workable framework for 
co-existence of the two unions in Western Australia. The 
applications, Nos 485 of 1989, this application, and No 660 
of 1991, were included in the matters which were sought to 
be resolved by the agreement. 

The agreement, which is exhibit 9, contains in paragraphs 
14 and 15 an undertaking by WAPNA to immediately 
withdraw its objection to the ANF Western Australian union 
removing from its eligibility rule the existing WAPNA 
exclusion, and an undertaking by WAPNA to immediately 
apply to vary its eligibility rule to remove the existing ANF 
exclusion. The ANF, on its part, agrees not to oppose the 
application, subject to WAPNA's present eligibility not 
being extended. 

In addition, paragraphs 16 and 17 contains undertakings 
by WAPNA and the ANF respectively not to oppose the 
other's right to enrol and represent the industrial interests 
of Western Australian psychiatric nurses in the State 
Commission. 

The parties to that agreement are, of course, the ANF, the 
HSUA, and WAPNA. The Federal ANF and the HSUA are 
signatories. The agreement does not appear to have been 
executed by the State bodies. 

On 14 May 1992, application No 660 of 1991 was part 
heard, objections having been lodged by the CSA and the 
ANF. The ANF's objection was that WAPNA had not 
withdrawn its objection to application No 485 of 1989 and 
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no negotiations had taken place concerning an agreed form 
of words to be inserted in WAPNA's rules. The matter was 
then adjourned sine die to allow the parties to negotiate 
further. 

Negotiations occurred to proceed to settle a final form of 
words to be inserted in WAPNA's rules. It was always 
understood by the parties that each of the applications ((ie) 
No 660 of 1991 and No 485 of 1989) depended upon one 
another, because their history was intertwined. There were 
complex negotiations involving the Federal and State bodies 
of the ANF and WAPNA, and many different formulas were 
proposed and rejected. 

On 15 June 1993, agreement was reached and WAPNA 
then proceeded to deal with proposed rule changes through 
a Special General Meeting held in September 1993. In 
addition, it applied to amend application No 660 of 1991 to 
incorporate the agreed formal words. 

The ANF, once it was notified that the membership of 
WAPNA had approved the agreed alteration, notified the 
Commission on 10 September 1993 requesting both applica- 
tions to be brought on. In fact, both were listed for hearing 
on the same date, but before different Full Benches, because 
they had commenced before different Full Benches. 

It was submitted that the effect of the proposed rule 
changes would be that the parties would continue to share 
membership of those persons employed as psychiatric 
nurses irrespective of training or qualifications. 

There was evidence given in the Commission by an ANF 
industrial officer, Ms Janice Lesley Blake, that she is an 
industrial officer full-time with the ANF with responsibili- 
ties to oversee the maintenance of the Mental Heath Federal 
Award, and to assist the organisers in the carriage of their 
duties in respect to mental health nurses. 

Up until about 10 years ago nurses qualified by three year 
hospital training ((ie) general nurses). Now they do so, or 
have for the last ten years, either at Curtin or more recently 
at Edith Cowan University. Out of 7000 registered general 
nurses a majority would have hospital training and between 
one quarter and one third would have psychiatric nursing 
qualifications. Now, of course, the only qualification is 
through getting a degree and gaining psychiatric experience 
nursing in the field. 

The ANF would have 480 members at the moment who 
hold a psychiatric qualifications, and about half would be 
generally trained nurses. They are members of the Federal 
branch and not of the State registered ANF. That is because 
of the rules. Under the Federal rules the ANF can enrol 
psychiatric nurses and WAPNA can, of course, but under the 
rules of the State ANF currently persons or members eligible 
to be members of WAPNA are not eligible for membership. 
The ANF has Federal coverage of psychiatric nurses, but 
there is no overlap, and the evidence is that there have not 
been difficulties in the performance of the agreement which 
has actually clarified a lot of matters and made it clear what 
the role of the respective organisations is. 

Ms Blake's evidence was, too, that most of the members 
were covered by the Federal award, and Western Australian 
mental health nurses, both privately employed and govern- 
ment employed, were covered by Federal awards. Those 
were the facts as we find them. They were not in dispute. 

The Full Bench was satisfied that all requirements of 
s.62(2) of the Act and the sections of the Act applied by it 
had been complied with. However, the real question in issue 
was whether s.55(5) of the Act had been complied with. 
S.55(5) reads as follows:— 

"Notwithstanding that an organization complies 
with section 53(l)or54(l), the Full Bench shall refuse 
an application by the organization under this section if 
a registered organization whose rules relating to 
membership enable it to enrol as a member some or all 
of the persons eligible, pursuant to the rules of the 
first-mentioned organization, to be members of the 
first-mentioned organization unless the Full Bench is 
satisfied that there is good reason, consistent with the 
objects prescribed in section 6, to permit registration." 

It was submitted that there were good reasons consistent 
with the objects of the Act to permit the Full Bench to 
authorise the proposed rule changes. 

In late 1991, for example, the exclusion in favour of 
WAPNA in the ANF Federal rules had been removed. 
Hence, the ANF's Federal eligibility rules had been broader 
than the ANF's State registered union rules since 1991, and 
persons entitled to be members of WAPNA had been 
entitled to join the Western Australian branch of the ANF 
as a Federal organisation, but had not been entitled to join 
the State registered organisation. One of the difficulties 
which the agreement was therefore designed to overcome 
was the difficulty created by a different membership 
eligibility requirement in Western Australia for the Federal 
ANF. 

Since the agreement has been signed, it was submitted, 
there has been relative peace and harmony between the two 
unions in Western Australia, and it is a matter now of 
complying with paragraphs 14 and 15 to finally execute and 
perform the agreement between the parties. 

An overlap occurs already in respect of the Federal body, 
but not so much now in respect to the State organisation. 

It was submitted that s.55(5) requires that the parties show 
that there is good reason why such a scenario should be 
allowed to be created by virtue of a rule change. There are 
a number of very good reasons why, it was submitted. 

When construing s.55(5), one needs to have close regard 
to s,6 of the Act which deals with the objects of the Act. and 
it is important to look at the structure of s.55(5). A number 
of objects of the Act make it important that this amendment 
is authorised. The first principal object of the Act is to 
promote good will in industry (see s.6(a)). 

It was submitted that it is common ground between the 
parties that there are numerous pieces of litigation, including 
the two applications before the Commission, but that the 
agreement (exhibit 9) provided that these two applications 
act as a vehicle for the resolution of on-going disputes. 

It was submitted that it was also common ground that 
minimal difficulties have arisen between the parties in 
recruitment since the July 1991 agreement, but that 
execution of paragraphs 14 and 15 of the agreement is 
important in that it will achieve substantial compliance with 
that agreement. 

S.6(b) of the Act is also advanced by this alteration to the 
rules. The current rules have led to industrial disputes. 

The agreement is largely led to industrial peace, subject 
to these applications being successful. This is an amicable 
agreement which prevents and settles industrial disputes. 

We were then taken to s.6(d) which provides for the 
observance and enforcement of agreements and awards 
made for the prevention or settlement of industrial disputes. 
This is an agreement of such a kind, it was submitted, and 
the parties were seeking to have it enforced and observed. 

We were then taken to s.6(e). It was submitted that, 
notwithstanding the words of s.6(e), the application should 
be authorised because it is not practicable in the ANF's view 
to have any other kind of arrangement, given the history of 
the matter. 

We were referred, too, to s.6(g). It was submitted that the 
effect of this application is to bring the State registered rules 
of the ANF into line with its current existing Federal rules 
in Western Australia, and, again, there are some authorities 
on that point to which we were later referred. 

The difficulty which the ANF was experiencing adminis- 
tratively because of the different membership requirements 
of the two unions was also a matter of concern. Ms Blake 
gave evidence about that. 

It was submitted that the lack of consistency between the 
ANF Federal and State rules led to an administrative 
problem within the ANF. As with most unions, with Federal 
registration and State registration they tend to operate as one 
organisation for many practical purposes. As a result of the 
changes to the Federal organisation's rules, several council- 
lors of the ANF from the mental health area could not be 
elected to the State ANF. This was as a consequence of 
different eligibility requirements of the Federal and State 



unions. However, the union had adopted the practice of 
permitting those mental health councillors to vote in respect 
of matters to do with State union administration and affairs. 
They paid full membership dues, but were effectively 
excluded from carrying out duties as officers of the State 
registered organisation. 

We were taken to s.26(l)(c) of the Act, and it was 
submitted that that section, together with s.26(l)(d), raised 
important considerations of public interest. It was submitted 
that it was important that there be industrial peace in the 
hospital system and in the health care system for the benefit 
of patients. Hence, although this application would create 
overlapping membership, there were no objectors and the 
parties represented were at least able to say how they could 
be affected in a practical sense, and they had come up with 
an agreement which works effectively. There was unanimity 
between the parties and to allow overlapping to some degree 
would promote industrial peace and harmony. 

We were referred to CMEU v. OPPWF and Another 70 
WAIG 281 per Brinsden J at page 285. It was submitted that 
the selecting and weighing of reasons is a matter of fact. 

It was also submitted that consistent with the objects of 
the Act does not mean confined to the objects of the Act, 
so provided the reasons which motivate the Full Bench are 
broadly in accord with the objects, then the Full Bench is 
entitled to grant these applications, notwithstanding the 
overlap. 

We were also referred to FMWU v. FCU and Others 65 
WAIG 2033 at 2034 per Olney J, and Re an application by 
the FMWU 73 WAIG 3342. This decision, inter alia, it was 
submitted, raised the question of a community of interest 
between organisations as a good reason within the meaning 
of s.55(5) of the Act. 

It was submitted that there was clearly a community of 
interest between the two organisations, that they both 
operated in the same sector, that some of their members 
were entitled already to be part of one or both organisations 
if they chose, and, further, that they were governed by the 
same regulatory structure under the Nurses Act 1992. It was 
also submitted that similar training and registration require- 
ments applied. 

In addition, by way of similarity in this case to Re an 
application by the FMWU {op cit), nurses are entitled to join 
the State branch of the ANF, but not the State registered 
organisation, as was the case here. That was held to be a 
good reason consistent with the objects of the Act to grant 
the application in Re an application by the FMWU {op cit), 
it was submitted. 

S.26 of the Act, it was submitted, is highly relevant to the 
construction of s.55(5), and therefore one needs to take into 
account not only the public interest, but the interests of the 
persons directly involved which are advanced by approval 
of this alteration (by virtue of s.26(l)(c)). 

Further, it was submitted that to grant this application was 
practicable according to the meaning of the word "practica- 
ble" in s.6(e) of the Act, as defined by the Full Bench in 
Re an application by the FMWU {op cit). 

The judgment of Ipp J in Ex parte Burswood Resort 
(Management) Ltd v. FLAIEU (unreported) (No 2267 of 
1993) delivered 20 January 1994 at page 10 was authority 
for the proposition that one must look at the question of 
practicability first, and in this case the practicability lies 
with allowing overlapping membership rather than discour- 
aging it. 

Conclusions. 
This application to alter the rules of the ANF is, as Ms 

Giles asserted, brought in order to implement an agreement 
reached in 1991. By that agreement there was an end put to 
much inter-organisational disputation over coverage of 
nurses employed in the mental health industry. 

This application is brought to cany out the ANF's part 
of the agreement, as it has been outlined above, in its 
relevant parts. 

Application No 660 of 1991, which was to be amended, 
is brought before a Full Bench otherwise constituted to 
implement WAPNA's part of the agreement (see paragraphs 

14, 15, 16, and 17 of the agreement (exhibit 9)). The 
applicant is a State registered organisation by virtue of an 
order made pursuant to s.71 of the Act on 4 June 1980. Its 
counterpart Federal body is and was the ANF. 

Since 1991, as we have found, the Federal ANF has had 
coverage, by virtue of its rules, of psychiatric nurses. The 
rules of the State ANF have coverage of persons who are 
eligible to be members of WAPNA, persons employed in 
any hospital, institution, or other service referred to in s.19 
of the Mental Health Act 1962-1968, or in any public 
hospital or clinic, or in any private hospital. That is, 
provided that they are employed as qualified psychiatric 
nurses, probationer nurses in training for the Psychiatric 
Nursing Certificate, rehabilitation assistants, qualified men- 
tal health nursing aides, or trainee mental health nursing 
aides. 

However, WAPNA cannot cover persons who hold 
Psychiatric Nursing Certificates ((ie) qualified psychiatric 
nurses), if they are eligible for membership of the CSA or 
the State ANF. 

Apart from honorary members, persons whom the State 
ANF is entitled to cover are persons employed in the 
profession or industry of nursing and being registered or 
entitled to be registered with the Nurses Board of Western 
Australia (together with paid employees of the State ANF 
and student nurses). 

The exclusions upon coverage of psychiatric qualified 
nurses by either the State ANF or WAPNA are sought to be 
removed by this application and by application No 660 of 
1991. 

Currently, as we have found, whilst WAPNA cannot 
cover persons who are eligible for coverage by the State or 
Federal ANF, the Federal ANF can cover persons eligible 
to be members of WAPNA. If this application is granted, 
there will certainly be an overlap in coverage. That is what 
the exclusions prevent. 

There has, of course, been an overlap in coverage between 
the Federal ANF and WAPNA. 

What is disputed, and quite clear on the evidence, is that 
since the signing of the agreement (exhibit 9) there has been 
industrial harmony where that was not the case before. The 
agreement which has generated industrial harmony (exhibit 
9) requires to be implemented by the State ANF and 
WAPNA obtaining the orders which they seek to alter their 
rules. 

Certainly it is material, too, that the ANF cannot operate 
properly bkiause some persons who are members of the 
Committee of the State branch of the Federal ANF cannot 
become members of the Committee of the State union 
(although the unions operate as one) while the exclusion 
contained in the eligibility rule remains. 

We now turn to s.55(5) of the Act. That has been 
considered in the authorities to which we have referred 
above. S.55(5) requires the Full Bench to refuse an 
application by an organisation for alteration to its rules (that 
is how it is modified by s.62 of the Act) if a registered 
organisation, whose rules relating to membership enable it 
to enrol as a member some or all of the persons eligible 
pursuant to the rules of the first-mentioned organisation, to 
be members of the first-mentioned organisation, unless the 
Full Bench is satisfied that there is good reason consistent 
with the objects prescribed in s.6 of the Act to permit 
registration. That means that where an alteration to rules, if 
granted, will enable the applicant to enrol persons already 
eligible to be members of another organisation or other 
organisations, then s.55(5) must be complied with. An 
organisation is an organisation registered as such under the 
Act (see s.7). S.55(5) does not require the Full Bench to take 
account of existing coverage by a Federally registered 
organisation, because that is not an organisation as that is 
defined within s.7 of the Act. 

Further, s.55(5) does enable the Full Bench to register an 
organisation (or alter its rules) if it is satisfied that there is 
good reason consistent with the objects prescribed in s.6 to 
permit registration or alteration of the rules. In other words, 
if the Full Bench is so satisfied, the prohibition which 
otherwise applies does not apply. 
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Further, the good reason referred to does not have to be 
a good reason which achieves letter perfect compliance with 
the objects prescribed in s.6, but must be consistent with the 
objects prescribed in s.6, "Consistent with" means "agree- 
ing or accordant; compatible; ..." (see The Macquarie 
Dictionary). 

In our opinion, the better meaning here is "compatible". 
Thus, the good reason must be consistent ((ie) compatible) 
with the objects of the Act. 

It was submitted, as we have said, that, in a number of 
respects, the reasons are consistent with the objects 
prescribed in s.6. For ease of understanding, we set out 
hereunder s.6 in full:— 

"The principal objects of this Act are— 
(a) to promote goodwill in industry; 
(b) to encourage, and provide means for, concil- 

iation with a view to amicable agreement, 
thereby preventing and settling industrial 
disputes; 

(c) to provide means for preventing and settling 
industrial disputes not resolved by amicable 
agreement, including threatened, impending 
and probable industrial disputes, with the 
maximum of expedition and the minimum of 
legal form and technicality; 

(d) to provide for the observance and enforce- 
ment of agreements and awards made for the 
prevention or settlement of industrial dis- 
putes; 

(e) to encourage the formation of representative 
organizations of employers and employees 
and their registration under this Act and to 
discourage, so far as practicable, overlapping 
of eligibility for membership of such organi- 
zations; 

(f) to encourage the democratic control of 
organizations so registered and the full 
participation by members of such an organi- 
zation in the affairs of the organization; and 

(g) to encourage persons, organizations and 
authorities involved in, or performing func- 
tions with respect to, the conduct of industrial 
relations under the laws of the State to 
communicate, consult and co-operate with 
persons, organizations and authorities in- 
volved in, or performing functions with 
respect to, the conduct or regulation of 
industrial relations under the laws of the 
Commonwealth." 

The reasons advanced to us were, in fact, adopted as good 
reasons on behalf of both the ANF and WAPNA. 

Firstly, as was a fact after 1991, the ANF's Federal 
eligibility rules were broader than the State ANF's. One of 
ire difficulties which the agreement was entered into to 
overcome was this discrepancy. Since this agreement was 
entered into to enable alterations to be made which create 
overlapping, there has been peace and harmony in the 
industry. There is a deliberate creation of overlapping by 
agreement between the ANF and WAPNA, the objector, 
created to bring about harmony. That then is a reason 
consistent with s.6(a) of the Act why the alteration should 
le granted, because s.6(a) states as a principal object of the 
Act that it is to promote goodwill in industry. 

Plainly, the granting of this application which implements 
at agreement which has ended inter-organisational strife 
achieves that object. 

Since the application, if granted, will implement the 
agreement, it will promote goodwill in industry. The 
agreement, which is the forerunner of any order made to 
authorise these alterations, has already achieved that. 

Next, it was submitted that the implementation of 
industrial peace by the agreement, which this application 

seeks to implement, was a good reason consistent with s.6(b) 
of the Act why the order sought should be made. 

In our opinion, granting the application is a final step in 
settling longstanding disputations between the organisations 
concerned and is consistent with s.6(b). 

Further, to grant the application for the same reasons is 
consistent with s.6(c) and s.6(d). To grant the application 
provides for the observance of an agreement made to settle 
longstanding disputes. 

Next, to grant the application is not inconsistent with 
s.6(e), which requires the encouragement of the formation 
of representative organisations of employers and employees 
and their registration. The question is whether it is consistent 
with that part of s.6(e) which requires the discouragement 
of overlapping of eligibility for membership of organisa- 
tions. As we have observed, overlapping existed before with 
the Federal organisation. If this application is granted it will 
recognise an already agreed overlapping between the State 
ANF and the objector, WAPNA. However, as we have said, 
such overlapping will be the result of a deliberate formal 
agreement which has terminated effectively trouble between 
the State ANF, the Federal ANF, WAPNA, and the Federal 
HSUA. 

It is not practicable to discourage overlapping by vitiating 
the agreement which has been the instrument of industrial 
peace. 

"Practicable" means "capable of being put into practice, 
done, or effected, esp. with the available means or with 
reason or prudence" (see The Macquarie Dictionary). One 
cannot make an unreasonable or imprudent decision so as 
to discourage overlapping (see Re an application by the 
FMWU (op cit) at page 3352). 

In our opinion, it would be imprudent and unreasonable 
to reinstate by refusing this application that state of affairs 
which in the past led to strife and disputation, when to grant 
the application would complete the agreement which has put 
paid to litigation and disputation. That is not at all diluted 
by the fact that most persons eligible for coverage are or will 
be covered by Federal awards, both in the private and public 
sectors. 

All these reasons, too, are consistent with s.6(f) of the Act. 
In particular, more democratic control of the ANF will be 
effected by members of its counterpart Federal body's 
Committee being eligible for membership of the ANF's 
Committee, and, indeed, of the ANF. 

As to ground 6(g), to grant this application encourages 
co-operation between WAPNA and the State branch of the 
Federal ANF, and, indeed, implements an agreement to 
prevent disputation between a Federal organisation and a 
State organisation. 

All in all, there is every good reason consistent with the 
objects of the Act prescribed in s.6 to enable the Full Bench 
to be satisfied as s.55(5) of the Act requires, and therefore 
to enable the Full Bench to authorise the alteration, the 
subject of the application. 

To grant the application is consistent, too, with s.26(l)(a) 
of the Act. 

We are satisfied, too, that all other relevant requirements 
of the Act and the Industrial Relations Commission 
Regulations 1985 have been met. We would authorise the 
alteration sought to be made. 

Order accordingly 

Appearances: Ms P.J. Giles (of Counsel) on behalf of The 
Australian Nursing Federation, Industrial Union of Workers 
Perth. 

Mr G. Maguire on behalf of The West Australian 
Psychiatric Nurses' Association (Union of Workers). 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Nursing Federation, Industrial Union of 

Workers Perth 
(Applicant). 

No. 485 of 1989. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.A. NEGUS. 
19 April 1994. 

Order. 
THIS matter having come on for hearing before the Full Bench 
on the 10th day of March 1994, and having heard Ms P J Giles 
(of Counsel) on behalf of The Australian Nursing Federation, 
Industrial Union of Workers Perth, Mr G Maguire on behalf of 
The West Australian Psychiatric Nurses' Association (Union of 
Workers), as objectors, and Ms S Jackson seeking leave to 
withdraw the objection by The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 19th day of April 1994 wherein 
it was found that the application should be granted, it is this 
day, the 19th day of April 1994, ordered as follows:— 

(1) That leave be and is hereby granted to the 
applicant to amend the name of the applicant in 
the application herein to "The Australian Nursing 
Federation, Industrial Union of Workers Perth". 

(2) That leave be and is hereby granted to The Australian 
Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 
Australian Branch to withdraw its Notice of Objec- 
tion filed herein on the 21st day of June 1989. 

(3) That the Registrar be and is hereby authorised to 
register an alteration to the rules of the above- 
named applicant union. Rule 4. Membership, by 
deleting from rule 4(3) the following proviso:— 

"Provided that persons who are members 
or are eligible to be members of the West 
Australian Psychiatric Nurses' Association 
Union of Workers shall not be eligible for 
membership of the Union." 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[U.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
S.62 

In the matter of an application by The Australian Nursing 
Federation, Industrial Union of Workers Perth for alteration 

of registered Rules. 
No. 485 of 1989. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

26th April 1994. 
Decision. 

HAVING been ordered by the Full Bench, I have this 26th 
day of April 1994 altered Rule 4 Membership—in terms of 
the Order of the Full Bench in this matter. 

Deputy Registrar. 

COMMISSION IN COURT 
SESSION— 

Awards/Agreements— 

Variation of— 

HOSPITAL WORKERS' (GOVERNMENT) AWARD 
No. 21 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
King Edward Memorial Hospital for Women 

and 
Federated Miscellaneous Workers' Union of Australia 

W.A. Branch 
No. 655 of 1993. 

Hospital Workers' (Government) Award No. 21 of 1966 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER J.F. GREGOR. 
19 April 1994. 

Order. 
HAVING heard Ms M. Kuhne on behalf of the Applicant 
and Mr D.J. Kelly on behalf of the Respondent, and by 
consent, the Commission in Court Session, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That this application is hereby withdrawn. 
By the Commission in Court Session 

(Sgd.) W. S. COLEMAN, 
[L.S.] Chief Commissioner. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Ascot Inn 

(Applicant) 
and 

Ray Parfitt 
(Respondent). 

No. 475 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
6 May 1994. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Sin-Aus-Bel 
Pty Ltd trading as The Ascot Inn, although the business 
name only appears at the head of the application. 

The Ascot Inn has appealed against the decision of the 
Commission made at first instance on 22 March 1994 in 
application No 115 of 1994. The notice of appeal was filed 
herein on 11 April 1994, and this application was filed on 
20 April 1994. 

It seems to be common ground that the order of the 
Commission of 22 March 1994 has not been complied with. 

The appeal was filed and it would appear served in time. 
There was some question as to whether the appeal book had 
been served on the respondent, Ray Parfitt. However, the 
notice of appeal was lodged within time and served, and I 
am satisfied that it was instituted within the meaning of 
s.49(ll) of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"). 



At first instance, the abovenamed applicant, The Ascot 
Inn, was the respondent, and the abovenamed respondent, 
Ray Parfitt, who was represented by an organisation 
registered under this Act, The Operative Painters' and 
Decorators' Union of Australia, West Australian Branch, 
Union of Workers, was the applicant through Ms Harrison. 

Mr Kenner (of Counsel) sought leave to appear on behalf 
of The Ascot Inn and sought leave to file an affidavit which 
was not filed 24 hours before the time fixed for the hearing, 
as regulation 86 of the Industrial Relations Commission 
Regulations 1985 (hereinafter referred to as "the Regula- 
tions") requires. Further, the written submissions on behalf 
of the applicant which were required by direction to be filed 
and served 24 hours before the date and time of this hearing 
were not so filed and served. 

Whilst I accept that this arose because of a difficulty in 
obtaining instructions, I would point out that a direction of 
the Commission and regulation 86 of the Regulations were 
not complied with. 

I gave leave, however, for the affidavit to be admitted. Ms 
Harrison, who appeared as agent for the respondent, Mr Ray 
Parfitt, did not require the deponent of the affidavit, Mrs 
Cecilia Wee, to be called for cross-examination, nor did she 
seek an adjournment in order to file affidavit evidence on 
her own client's account. In fact, she called Mr Parfitt to 
give evidence. 

The Ascot Inn was a party to the proceedings at first 
instance, and I am satisfied, on that basis alone, that it had 
sufficient interest within the meaning of s.49(l 1) of the Act 
to enable it to make this application. 

The application at first instance was an application by Mr 
Ray Parfitt, the respondent in these proceedings, in which 
he claimed that he was harshly, oppressively, or unfairly 
dismissed by The Ascot Inn on 7 January 1994. The 
Commission, by its order of 22 March 1994, after earlier 
conducting conferences in the matter, and after hearing and 
determining the matter, declared that Mr Parfitt had been 
harshly and unfairly dismissed by The Ascot Inn on 7 
January 1994, and made the following orders which I set out 
hereunder:— 

"(1) That upon presenting himself for employment at 
The Ascot Inn within 7 days of the date hereof The 
Ascot Inn shall offer Mr Ray Parfitt a contract of 
employment as a painter on the same terms and 
conditions as he had been employed on the 7th 
January 1994. 

(2) That The Ascot Inn shall forthwith pay to Mr Ray 
Parfitt a sum of money equal to the wages he 
would have earned between the date of dismissal 
and the date of re-employment in accordance with 
this order less any unemployment benefit received 
by him as if he had worked for that period. 

(3) That liberty to apply is reserved to the parties in 
the event that they are unable to agree on the sum 
to be paid in accordance with order B(2) hereof." 

Mr Parfitt, it was common ground, was, before his 
dismissal, a painter employed by The Ascot Inn. 

I refer firstly to the evidence in this matter. That was 
firstly contained in the affidavit (exhibit 1) sworn by Mrs 
Cecilia Wee on 4 May 1994 as a managing director of the 
applicant company. Her evidence, summarised, was as 
follows. She was in Hong Kong on 8 March 1994 and was 
unable to get to the proceedings which were listed for 
hearing on 11 March 1994. As a result, she was unable to 
make comments on Mr Parfitt's performance and conduct. 
She complained about him as being disruptive and causing 
undesired dissatisfaction among the staff. She also deposed 
that The Ascot Inn was unable to pay Mr Parfitt the sum of 
money equal to the wages he would have earned between 
the date of dismissal and the date of re-employment less any 
unemployment benefit received by him because he would 
not provide that information. Further, she deposed that the 
company was no longer needed to employ him as a full-time 
painter and would not offer him another position. 

There was evidence given viva voce by Mr Ray Parfitt that 
he had obtained information that there was painting still to 

be done, and had noticed this on a visit a few weeks ago to 
the motel for a social occasion. He is suffering some 
financial hardship, and although he has applied for work, has 
not been successful in obtaining it, something that he 
attributes to his age which is 63. If the moneys due and 
payable under the order were paid he would pay it into a 
bank account, and, in addition, he would be happy to have 
the money placed in a bank account. 

It was part of the applicant's case that it would be difficult 
to recover the moneys because there was no evidence of Mr 
Parfitt and his wife having assets which might meet the 
moneys if they were paid. Something was sought to be made 
of a failure to notify the applicant of the amount of 
unemployment benefits paid, but it seems to me that this can 
easily be done just before the cheque is paid over. 

The principles which apply to applications for a stay are 
now well known, and they are as follows:— 

(1) The onus is on the applicant upon a stay 
application to establish the grounds existing for a 
stay of operation of a decision. 

(2) It must be established that there is a serious issue 
to be tried. 

(3) It must be established that the balance of 
convenience favours the granting of the stay. 

(4) Regard must be had to the principle that a 
successful litigant is entitled to the fruits of 
his/her/its litigation. 

(5) S.26(a) of the Act poses the ultimate question to 
be answered ((ie) whether the equity, good 
conscience, and substantial merits of the case 
require that the order be made). 

(See Gawooleng Dawang Inc v. Lupton and Others (1992) 
72 WAIG 1310, T O'Connor and Sons Pty Ltd v. Sakal 
(1993) 73 WAIG 2937, and FLAIEU v. Burswood Resort 
(Management) Ltd and WATAEA (1992) 72 WAIG 231 and 
the cases cited therein). 

Mr Kenner made no submissions which would support 
any suggestion that the first ground of appeal herein 
signified a serious issue to be tried. 

As to the second ground, the submission was that there 
was a serious issue to be tried because there was a denial 
of natural justice in that an inexperienced person, namely a 
Ms Williams, the manageress of The Ascot Inn (who 
appeared for the applicant at first instance), had not been 
properly directed as to the duty to call evidence and had not 
caUed it in the Commission. In short, there had been a denial 
of natural justice, or as it is sometimes called procedural 
fairness. 

In my opinion, on a reading of those pages of the 
transcript to which Ms Harrison and Mr Kenner took me on 
this point, and having regard to the fact that there had been 
conferences prior to the hearing and determination of this 
application, at which Ms Williams was present, and having 
read the reasons for decision herein, I am persuaded that 
there is an issue to be tried, but whether it is a serious issue 
or not is a matter about which I have some doubts, having 
regard to the assistance which the Commission attempted to 
give Ms Williams, the opportunities afforded her to present 
her case, and her conferring with a Mr Chan during the 
proceedings at first instance. 

I now turn to the question of the balance of convenience. 
In my opinion, the evidence of Mrs Wee on affidavit that 
Mr Parfitt was disruptive is now irrelevant. That was an 
issue raised and dealt with by the Commission at first 
instance and by Mr Parfitt in evidence before the Commis- 
sion. In any event, were it relevant, I prefer the evidence of 
Mr Parfitt that he got on well with his workmates to the 
affidavit evidence of Mrs Wee to which I attach little weight. 
I found Mr Parfitt to be a credible witness. His evidence was 
not shaken and I accept his evidence in toto. 

Further, in my opinion, it was not at all established that 
the moneys, were they paid out, would not be recoverable 
from Mr Parfitt. 

Mr Parfitt has been deprived of the fruits of his judgment 
for about six weeks, and he has been unemployed after 
finding that he was unfairly dismissed since 7 January 1994, 



which is a period of almost four months. The evidence is, 
too, that not only has he been unemployed, but he has been 
deprived of significant income through his not being 
reinstated. 

As to the evidence that no job now exists for Mr Parfitt 
at The Ascot Inn, the fact of the matter is that an order was 
made that he be reinstated. There is evidence of Mr Parfitt, 
which I accept, that there is painting work available, and, 
in any event, it is not now relevant that there is said to be 
no work, there having been an order made at the time upon 
the evidence before the Commission that he be reinstated 
which has not been complied with. 

For those reasons, this application will be dismissed, the 
equity, good conscience, and substantial merits of the matter 
requiring that I do so, there not being a serious issue to be 
tried, and the balance of convenience falling clearly on the 
side of the respondent. 

Appearances: Mr S J Kenner (of Counsel) on behalf of 
the applicant. 

Ms J L Harrison on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Ascot Inn 

(Applicant) 
and 

Ray Parfitt 
(Respondent). 

No. 475 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
5 May 1994. 

Order. 
THIS matter having come on for hearing before me on the 
5th day of May 1994, and having heard Mr S J Kenner (of 
Counsel) on behalf of the applicant and Ms J L Harrison on 
behalf of the respondent, and I having reserved my decision 
on the matter, and having determined that my reasons for 
decision will issue at a future date, it is this day, the 5th day 
of May 1994, ordered that application No 475 of 1994 be 
and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph M Lee Pty Ltd, SDR Construction Pty Ltd, and 

Woodside Offshore Petroleum Pty Ltd 
(Applicants) 

and 
Metal and Engineering Workers' Union Western Australian 
Branch and ITie Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch) 
(Respondents). 

No. 459 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
3 May 1994. 

Reasons for Decision. 
THE PRESIDENT: This is an application by three appli- 
cants, namely Ralph M Lee Pty Ltd, SDR Construction Pty 
Ltd, and Woodside Offshore Petroleum Pty Ltd. 

They have appealed against the decision of the Commis- 
sion made at first instance on 18 March 1994 in proceedings 
brought under s.44 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act") by the 
respondent organisations, the Metal and Engineering Work- 
ers' Union Western Australian Branch and The Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) (appeal No 429 of 1994). They 
were the applicants at first instance and are the respondents 
upon this application. 

The first abovenamed applicant was a named respondent 
at first instance. SDR Construction Pty Ltd, the se- 
condnamed applicant was joined as a party by the 
Commission at first instance. Woodside Offshore Petroleum 
Pty Ltd was given leave to intervene pursuant to s.27(l)(k) 
of the Act; a provision under which leave cannot be given 
to intervene unless the Commission is of the opinion that the 
person seeking leave to intervene has a sufficient interest in 
the matter. 

It is quite clear that the two parties, who are entitled to 
appeal, have sufficient interest as that is defined in s.49(l 1) 
of the Act, and, in addition, it is quite clear that a party who 
is an intervener in proceedings may appeal (see s.49(3)), and 
therefore, in my opinion, has sufficient interest. Thus, all 
three parties have sufficient interest in this case. 

It is clear, too, since a notice of appeal has been filed and 
served, that the appeal. No 429 of 1994, has been instituted 
within the meaning of s.49(l 1). 

The third abovenamed applicant, Woodside Offshore 
Petroleum Pty Ltd, is a principal to the two contractors, the 
other applicants in this application, in connection with the 
Fire and Blast Project which involves the building and 
upgrading of a blast wall on the North Rankin "A" Platform 
off the coast of Dampier (see pages 7-8 of the appeal book). 

The applicants at first instance, being the respondents to 
this application, claimed on behalf of their members who 
were employed on the project that the work associated with 
the Fire and Blast Project fell within the area and scope of 
the Platform Modification and Hook-Up Agreement No AG 
6 of 1990 (hereinafter referred to as "the agreement"), 
whereas the respondents at first instance claimed in their 
answer that the work fell within the area and scope of the 
Mechanical and Electrical Contractors (North West Shelf 
Project Platform) Award 1986, No A 10 of 1986 (hereinafter 
referred to as "the award"). 

The Commission at first instance decided by declara- 
tion:— 

"That the work associated with what is known as the 
Fire Blast Protection NR "A" Project falls within the 
scope of the Platform Modification and Hook-Up 
Agreement No. AG 6 of 1990." 

It is the operation of that declaration which is sought to 
be stayed by this application. 

I am satisfied that both respondents have been served with 
the application in this matter. There was no appearance by 
or on behalf of either of the respondents. Mr S J Kenner (of 
Counsel) was given leave to appear on behalf of all of the 
applicants. 

The principles which apply to applications for a stay are 
now well known, and they are as follows:— 

(1) The onus is on the applicant in a stay application 
to establish the grounds existing for a stay of 
operation of a decision. 

(2) It must be established that there is a serious issue 
to be tried. 

(3) It must be established that the balance of 
convenience favours the granting of the stay. 

(4) Regard must be had to the fact that a successful 
litigant is entitled to the fruits of his/her/its 
litigation. 

(5) S.26(a) of the Act poses the ultimate question to 
be answered ((ie) whether the equity, good 
conscience, and substantial merits of the case 
require that the order be made). 
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(See Gawooleng Dawang Inc v. Lupton and Others (1992) 
72 WAIG 1310, T O'Connor and Sons Pty Ltd v. Sakal 
(1993) 73 WAIG 2937, and FLAIEU v. Burswood Resort 
(Management) Ltd and WATAEA (1992) 72 WAIG 231 and 
the cases cited therein). 

I heard substantial submissions by Mr Kenner which I 
have considered. 

There is no doubt that there is a serious issue to be tried 
upon a scrutiny of the grounds of the appeal and having 
regard to the reasons for decision herein. That is because:— 

(1) The true interpretation, as a matter of law, of both 
the award and the agreement is in issue. That 
question of the true interpretation is a serious issue 
in this matter. On that, at least to some extent, 
depends whether the award or the agreement is 
applicable. 

(2) The question of jurisdiction of the Commission to 
make such a declaration upon a s.44 application 
raises a question of law to be dealt with upon 
appeal (see Crewe and Sons Pty Ltd v. AMWSU 
(1989) 69 WAIG 2623, RRIA v. AMWSU and 
Others (1989) 69 WAIG 990 at 992, and Hospital 
Laundry and Linen Service v. FMWU (1994) 74 
WAIG 45 at 52). 

(3) A serious issue exists as to the method of 
interpretation of the award in this matter and 
whether there was ambiguity or absurdity requir- 
ing reliance upon extrinsic material. 

(4) There are other questions raised as to the proper 
application of what might now be termed the 
principle in Hungry Jacks Pty Ltd and Others v. 
Wilkins and Others (1991) 71 WAIG 1751, as 
well as questions of fact. 

I am therefore satisfied that there is a serious issue to be 
tried, having regard to the reasons for decision and the 
grounds of appeal. 

As to the question of the balance of convenience, it was 
claimed that the applicants would be inconvenienced by 
having to comply with the orders to pay amounts, 
particularly termination amounts, which were substantially 
greater if the agreement applied, and which there was 
evidence before me it would be difficult if not impossible 
to recover. In most circumstances that is not an argument 
which should find a great deal of favour with the 
Commission. However, there was no opposition to the 
application. There was before me substantial uncontroverted 
evidence of inconvenience which was not disputed. 

In the circumstances, I am satisfied that the balance of 
convenience lies with Ralph M Lee Pty Ltd, SDR 
Construction Pty Ltd, and Woodside Offshore Petroleum 
Pty Ltd, particularly in the absence of any argument that 
there will be inconvenience caused to the respondents by my 
granting the application. 

The equity, good conscience, and substantial merits of the 
case therefore fell on the side of the applicants, and I made 
orders in terms of the minute which issued herein on 2 May 
1994. 

Appearances: Mr S J Kenner (of Counsel) on behalf of 
the applicants. 

No appearance by or on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph M Lee Pty Ltd, SDR Construction Pty Ltd, and 

Woodside Offshore Petroleum Pty Ltd 
(Applicants) 

and 
Metal and Engineering Workers' Union Western Australian 
Branch and The Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian Branch) 
(Respondents). 

No. 459 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
2 May 1994. 

Order. 
THIS matter having come on for hearing before me on the 
2nd day of May 1994, and having heard Mr S J Kenner (of 
Counsel) on behalf of the applicants and there being no 
appearance by or on behalf of the respondents, and having 
determined that my reasons for decision will issue at a future 
date, it is this day, the 2nd day of May 1994, ordered and 
declared as follows:— 

(1) That the applicants have a sufficient interest as 
required by s.49(l 1) of the Industrial Relations 
Act 1979 (as amended) ("the Act") and were 
therefore entitled to apply for orders pursuant to 
s.49(ll) aforesaid. 

(2) That appeal No 429 of 1994 has been instituted 
within the meaning of s.49(l 1) of the Act. 

(3) That the decision made by the Commission on the 
18th day of March 1994 in application No CR 461 
of 1993 be and is hereby wholly stayed pending 
the hearing and determination of appeal No 429 
of 1994, or until further order. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

PRESIDENT—UNIONS— 

Matters dealt with under 

Section 66 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter J Cannell 

(Applicant) 
and 

Federated Liquor and Allied Industries Employees Union of 
Western Australia 

(Respondent). 
No. 385 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 
P.J. SHARKEY. 

4 May 1994. 
Reasons for Decision. 

THE PRESIDENT: Mr Peter J Cannell is the applicant in 
these proceedings. The respondent is the Federated Liquor 
and Allied Industries Employees Union of Western Austra- 
lia (hereinafter referred to as "the LTU"). Mr Cannell was, 
at all material times, a member of the LTU. 

The LTU is an organisation, and was, at all material 
times, as that is defined in s.7 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 



Mr Cannell's claim is brought in relation to rule 3(a) of 
the rules of the LTU. That is one of the objects of the LTU 
and reads as follows:— 

"(a) To uphold the right of combination of labor and 
to improve, protect and foster the trade interests 
of its members, and to assist them to obtain their 
rights under any industrial or social legislation." 

What occurred was this. Mr Cannell is and was, at all 
material times, a chef. He was employed at the Toledo 
Restaurant in Northbridge for a brief period of time. He left 
that employment in May or June 1992, having been 
dismissal. As he was underpaid at the Toledo Restaurant, 
he went to the LTU and was assisted in the matter by Mr 
Bill Baxter, then an industrial officer with the LTU. As a 
result, a summons was issued in the Industrial Magistrates 
Court, the claim was settled, and he was paid an amount. 
Mr Baxter told Mr Cannell that if he had any similar 
difficulties in the future he should consult the LTU. 

Subsequently, Mr Cannell was employed by Regal City 
Pty Ltd (hereinafter referred to as "Regal"), a company 
which operates the Albion Hotel in Stirling Highway, 
Cottesloe, as well as other premises, and that employment 
lasted from 11 September 1992 to 3 January 1993 (see group 
certificate, exhibit 2). During the time of his employment 
at the Albion Hotel as a chef, Mr Cannell was paid for only 
38 hours per week work when he, in fact, worked 50 to 60 
hours per week. He complained to Mr Baxter about this, and 
Mr Baxter suggested that no action be taken until he ceased 
employment, when the LTU would take action. 

Eventually he ceased his employment there, resigning, 
because he was tired of the way he was being treated. He 
gave Mr Baxter his pay slips, eight of them, and a photocopy 
of his group certificate. He took to Mr Baxter a diary also 
which he had kept of his days and hours of work whilst he 
was there. Mr Baxter examined it and reconstructed the time 
which Mr Cannell had worked, and said that he was owed 
about $5000. Mr Baxter did a reconstruction of his hours 
worked. Mr Baxter said that a complaint would be lodged 
on his behalf, according to Mr Cannell, in the Commission; 
but, of course, it would have to be lodged in the Industrial 
Magistrates Court. 

Some time passed, and when Mr Cannell made another 
inquiry to 22 St George's Terrace, Perth, which is and was, 
at the material time, the office of the LTU, he was told that 
Mr Baxter had gone and that Mr Bob Johnston was dealing 
with the matter. He was of the opinion that Mr Johnston was 
the Secretary, because he seemed to be in charge. Mr 
Johnston tried to persuade him not to go on with his claim, 
and, eventually, said that Mr Cannell was only likely to 
recover $2000 if he did go on. Nothing was done about the 
matter and numerous telephone calls by Mr Cannell to find 
out progress were not answered or returned by Mr Johnston. 

Eventually, Mr Cannell went with his wife and family to 
the office of the LTU at 22 St George's Terrace, Perth, and 
would not leave until he had an undertaking from Mr 
Johnston that he would come and see him that night. That 
is what Mr Johnston did. He came to Mr Cannell's home at 
6.30 pm when he tried to persuade Mr Cannell not to 
proceed with the matter. Eventually, however, Mr Cannell 
insisted that the complaint proceed, and Mr Johnston said 
that it would. 

However, from subsequent inquiries to Mr Johnston, he 
received the reply, firstly that the file had been taken to 
Melbourne, and then that the file had been lost, and no file 
has been found by Mr Fry or anyone else. This was prior to 
election in the union. 

There was an election of members of the Committee of 
Management of the LTU which ended in November 1993. 
That resulted in Mr Eugene Fry being elected as the 
Secretary, and Mr Cannell seems to have dealt with him 
since. Mr Fry told Mr Cannell that he could not find the file. 

Mr Fry told Mr Cannell in January 1994 that he could not 
find any file and suggested, amongst other things, that he 
go to the Department of Productivity and Labour Relations 
(hereinafter referred to as "DOPLR") to see if an industrial 
inspector could assist in the matter. Mr Cannell has done 
that, but it will take DOPLR about six months to complete 

that inquiry. Mr Fry has, however, asked him for a copy of 
the group certificate which Mr Cannell has not provided. Mr 
Cannell accepts that Mr Fry is still willing to assist, and that 
the LTU is still willing to assist him. Mr Fry did tell him 
that there are difficulties without the documents. 

Mr Cannell, in evidence, expressed the opinion that, even 
if the matter only proceeded on the basis of a complaint 
taken for failure to keep time and wages records, he would 
be happy with that. Regal kept no record of his starting and 
finishing times, the days he worked, or breaks in shifts. 

Mr Fry did indicate to him this year that in the absence 
of time and wages records it might be extremely difficult to 
put together an accurate claim. 

Mr Cannell had told Mr Fry that he would provide him 
with the group certificate and that he would have a go at 
reconstructing the hours which he worked, although it would 
be difficult remembering things which had happened a year 
ago. 

Mr Cannell accepted in evidence that his file had been 
mislaid. He also said that he wished the LTU to assist him 
further in the matter. He had intended giving his group 
certificate to Mr Fry, but decided that he had been "run 
around long enough". He will now do his best to reconstruct 
the hours which he has worked, but if that cannot be done 
he would like the LTU to go out and check out the time and 
wages records at the Albion Hotel. 

He had another complaint. That was that no account for 
LTU membership fees had been sent to him. He has not been 
to the union office to pay his fees. Mr Fry informed me that 
accounts were and would be sent quarterly. However, I see 
no obstacle to Mr Cannell attending the LTU office to pay 
his fees. 

The position, on the evidence, is that the LTU, now that 
Mr Fry is Secretary, is ready to proceed with the matter. Mr 
Fry's submission is that no orders are required because the 
LTU is ready to proceed, although he conceded quite rightly 
that what had occurred before the election was embarrass- 
ing. Mr Cannell seeks that orders be made, since the LTU 
failed to do what it was bound to do. 

I have heard the evidence. I am satisfied, as a matter of 
fact, that the LTU dealt with a matter with which it was 
required to deal in a most dilatory and unsatisfactory 
manner. The history of ignoring constantly the telephone 
calls of a member, compounded by failing to act and losing 
important documents, is a history of inexcusable miscon- 
duct. 

It is fair to infer that what really occurred was that the 
LTU, through Mr Johnston, was refusing to assist Mr 
Cannell and then the file was lost. One has a great deal of 
sympathy for Mr Cannell whose affairs were neglected in 
an inexcusable manner for several months. However, I am 
satisfied that Mr Fry, since he has become Secretary, is and 
has been willing to assist Mr Cannell. I see no reason why 
Mr Cannell's complaint should not now be properly 
investigated, albeit that the missing file presents a serious 
obstacle, but not necessarily one which is insurmountable. 
It may well be that action can. after investigation, be taken 
in the Industrial Magistrates Court, but that is a matter to 
be considered in the light of the available evidence. (Some 
assistance might be derived from a consideration of Singh 
v. FMWU 73 WAIG 2674 at 2677, and see, too, 
Silberschneider v. MRSA Earthmoving Pty Ltd 68 WAIG 
33). 

Mr Cannell, after I had reserved my decision in this 
matter, sought leave to re-open. He sought leave to re-open 
to pursue an order for damages. He did so on the basis:— 

"1) That the union has blatantly breached rule No 3A 
"Objects". 

2) Has caused great emotional frustration to me by 
its actions for reasons set out in No 1. 

3) Has solicited money under false pretences for 
reasons set out in No. 1. 

4) By greatly reducing my chances of a claim against 
the Albion Hotel for back-payment of wages 
because they have lost the file under questionable 
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circumstances and therefore reducing the maxi- 
mum amount I may have been awarded. 

5) Financial loss due to No 4, numerous, unretumed 
fruitless phone-calls to the union, petrol for my car 
used in many journeys to the union, and moneys 
paid for financial membership if No 3 be true." 

In addition, he sought an order for discovery or 
investigation of the matters relating to his case by an 
independent body. 

I permitted the matter to be re-opened in relation only to 
paragraphs 4 and 5 above after hearing submissions on 
behalf of the parties, because new remedies were sought 
which did not occur to Mr Cannell previously, because of 
his inexperience. 

I then heard Mr Cannell and Mr Fry in relation to these 
matters. 

Firstly, putting aside the question of jurisdiction to order 
damages, there is no evidence before me that the loss of the 
file has reduced the maximum amount awardable. In my 
opinion, if it were within my jurisdiction to award damages 
for negligence for breach of rules, and that question remains 
open, it is not at all clear what loss has been suffered by Mr 
Cannell or whether he will suffer any loss. 

Firstly, the LTU is now willing to assist Mr Cannell with 
the matter. It will be necessary for him to hand a copy of 
the group certificate over and to give a statement recon- 
structing his hours, days, and times of work. (It should be 
made clear that the problems which arose with this matter 
arose before Mr Fry and the new Committee of Management 
took over). 

As to the question of whether the time and wages record 
kept complies with any award which applies, that is also a 
matter which should be investigated, and would be in the 
normal course of events. 

The matter should now be considered thoroughly and 
actions which ought to be taken by the LTU against the 
Albion Hotel. In the event that action cannot be taken or is 
unsuccessful due to the lack of evidence caused by the loss 
of the file, and provided that loss is negligent, then no doubt 
the Committee of Management would consider the matter 
and see what might properly be done. Mr Cannell might 
then, if it were necessary, make a fresh application, subject 
to my having jurisdiction. 

As to the financial loss due to the failure of Mr Johnston 
to answer telephone calls and attend to the matter, I would 
hope that that matter could first be resolved by the 
Committee of Management with Mr Cannell, since matters 
should first be sought to be resolved within an organisation's 
framework. The question of my jurisdiction in that regard 
remains open, too, however. 

As to the question of ordering an independent person to 
investigate the loss of the file, I would observe that, at this 
time, file matter is one for the Committee of Management 
to consider, since the loss of the file and Mr Cannell's 
complaint is a very serious matter about which Mr Cannell 
is rightly aggrieved. It is the duty of the organisation to serve 
its members under the rules. 

In my opinion, after Mr Cannell provides the necessary 
material, the LTU should properly consider whether a claim 
should be made on his behalf. That may require legal advice, 
but that is a matter for the LTU. Mr Fry, as Secretary, is 
willing to consider the matter but requires material from Mr 
Cannell. 

Similarly, proper consideration should be given by the 
LTU to taking action under any relevant award in relation 
to time and wages records. One would assume that, having 
regard to the manner in which Mr Cannell was treated, the 
LTU will be punctilious in its attendance to them. Nothing 
can be done, however, without Mr Cannell's co-operation. 

In the circumstances, whilst there has been a breach of 
rule 3(a) and rule 6, in that the LTU failed to properly deal 
with Mr Cannell's matter and advance his interests, I would 
confine my orders at this time to ordering that the LTU 

properly, promptly, and carefully consider what might be 
done on Mr Cannell's behalf in relation to any claim against 
Regal, or any action against Regal under any award, upon 
Mr Cannell making available his group certificate and the 
reconstruction of his working hours, dates, and times. 
(Whether and/or how the matter might then be pursued is 
a matter for judgment by the LTU upon a proper 
consideration of the chances of success). 

Mr Cannell complained that he had not received an 
account for his fees. I understood that such would be sent. 
However, he could ascertain the amount and forward it by 
certified mail, or pay personally. That an account has not yet 
been sent is not a matter which results from any failure to 
observe the rules, in this case. 

I have not had the benefit of considering, after detailed 
argument, the import of the reasons for decision of the 
Industrial Appeal Court in Carter and Others v. Drake and 
Others 73 WAIG 3308, for the jurisdiction of the President 
under s.66 of the Act. 

If other matters cannot be properly and reasonably 
resolved within the LTU with Mr Cannell, the matter may 
have to go further. 

I would order in the terms I have mentioned, but otherwise 
dismiss the application. 

Order accordingly 
Appearances: Mr P J Cannell, the applicant, on his own 

behalf. 
Mr E L Fry on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Peter J Cannell 
(Applicant) 

and 
Federated Liquor and Allied Industries Employees Union of 

Western Australia 
(Respondent). 

No. 385 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

4 May 1994. 
Order. 

THIS matter having come on for hearing before me on the 
19th day of April 1994 and the 3rd day of May 1994, and 
having heard Mr P J Cannell, the applicant, on his own 
behalf and Mr E L Fry on behalf of the respondent, and 
having reserved my decision on the matter, and reasons for 
decision being delivered on the 4th day of May 1994, it is 
this day, the 4th day of May 1994, ordered as follows:— 

(1) That the respondent organisation herein do prop- 
erly, promptly, and carefully consider what might 
be done on Mr Cannell's behalf in relation to any 
claim against Regal City Pty Ltd, or any action 
against Regal City Pty Ltd under any award, upon 
Mr Cannell making available his group certificate 
and the reconsfruction of his working hours, dates, 
and times, and take such action as it is its duty to 
take. 

(2) That the application, save and except for order (1) 
above, be and is hereby dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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Editor's Note: Procedural Order follows. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Peter J Cannell 
(Applicant) 

and 
Federated Liquor and Allied Industries Employees Union of 

Western Australia 
(Respondent). 

No. 385 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
8 April 1994. 

Order. 
THIS matter having come on for a directions hearing before 
me on the 8th day of April 1994, and having heard Mr P J 
Cannell on his own behalf as applicant, and Mr E L Fry on 
behalf of the respondent, and having made such orders and 
given such directions as are necessary or expedient for the 
expeditious and just hearing and determination of this 
matter, it is this day, the 8th day of April 1994, ordered and 
directed as follows:— 

(1) That the application herein be and is hereby 
adjourned for hearing and determination to 9.30 
am on Ibesday, the 19 th day of April 1994. 

(2) (a) That the respondent herein provide to the 
applicant herein within seven days of the 8th 
day of April 1994 discovery and inspection 
of the following documents:— 

(i) The membership records relating to the 
applicant herein. 

(ii) The file relating to the applicant's claim 
against the Toledo Restaurant. 

(b) That leave be and is hereby granted to the 
applicant herein to take copies of those 
documents in order (2)(a) above. 

(Sgd.) PJ. SHARKEY, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jed James Carter 

(Applicant) 
and 

Eugene Leslie Fry, Lynette Ann Shaw, Ernest James Welsh, 
Norman Charles Webb, John Clifford Carr, Wendy Mae 

Lee-Kong, Patricia Thomas, Kok Peng Cheah, Beverley Rae 
Baker, Merle Selby Tavener, Terence James Lockwood, 

Benedicht Kuno Hugi, and the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 

lian Branch, Union of Workers 
(Respondents) 

No. 186 of 1994. 
BEFORE HIS HONOUR THE PRESIDENT 

P.J. SHARKEY. 
20 April 1994. 

Reasons for Decision. 
THE PRESIDENT: By order of the President made under 
s.66 of the Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as "the Act"), upon application by 
Ms Merle Tavener, a member of the respondent organisa- 
tion, the Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, Union of 
Workers (hereinafter referred to as "the LTU"), the 
President ordered that an election of members of the 

Committee of Management of the LTU occur (see Tavener 
v. FLAIEU and Others 73 WAIG 2362 at 2367). Nomina- 
tions were to be called for as at 13 October 1993. 

In addition, I required the Registrar to report to me as to 
what constituted a full and complete list of persons eligible 
to nominate for office at such election or to vote in the said 
election, which eligibility was to be determined as at 31 
March 1993 (see order (8)(c)(ii) (73 WAIG 2367)). There 
was a dispute between the parties over the content of that 
list. 

However, on 27 August 1993, in reasons for decision, I 
observed (73 WAIG 2364):— 

"I am much persuaded that the interests of the 
members of the respondent organisation are best served 
by the election, which should have been held weeks 
ago, not being further delayed. It is simply not possible 
to remedy every likely problem, nor should 1 attempt 
to, particularly when there is no dispute about the 
financiality of the vast majority of members named in 
the Registrar's report. The interests of the LTU and its 
members are best served by the matter proceeding and 
Mrs Drake, or any other member, can pursue his or her 
rights still. 

As to the questions of nominations when they occur, 
since the Electoral Commissioner will carry out the 
functions of a Returning Officer, he can deal with those 
matters at the time." 

In the end, a list completed by the Registrar in accordance 
with that order (order (5)) of 27 August 1993 (73 WAIG 
2364) was forwarded to the Electoral Commissioner for this 
State. That constituted the register of voters for the election. 
The election was duly held with nominations closing on 13 
October 1993, and was eventually completed on 30 
November 1993 when the poll was declared. The 12 
individual respondents nominated for office were elected to 
office at those elections. 

The respondent organisation in these proceedings, the 
LTU, is, of course, the body to which 1 have referred above. 

It was common ground that the applicant, Mr Jed James 
Carter, had been a member of the LTU, and that the LTU 
is and was, at all material times, an organisation as that is 
defined in s.7 of the Act. Accordingly, I had jurisdiction to 
hear and determine the application which was brought under 
s.66 of the Act, and the details of which I will refer to in 
a moment. 

Prior to the holding of the election to which I have 
referred, there were about four years of prolonged and 
intense disputation in the Committee of Management of the 
LTU. That disputation has been referred to at length in 
Drake and Others v. Carter and Others 73 WAIG 254, 
amongst other decisions and judgments of the Supreme 
Court, the Industrial Appeal Court and, this Commission. 

The applicant did not seek to challenge Ms Tavener's 
election, and the application was amended accordingly to 
strike out her name as a respondent. 

The applicant, Mr Carter, alleges that by his application 
none of the 11 individual respondents was a financial 
member of the LTU for a continuous period of 12 months 
prior to nominating for office in the LTU (see rule 6). Those 
persons are and were Eugene Leslie Fry, Lynette Ann Shaw, 
Ernest James Welsh, Norman Charles Webb, John Clifford 
Carr, Wendy Mae Lee-Kong, Patricia Thomas, Kok Peng 
Cheah, Beverley Rae Baker, Terence James Lockwood, and 
Benedicht Kuno Hugi. 

It is further alleged that payments purported to be made 
by and on behalf of those persons, purporting to be payment 
of arrears and membership fees or dues, and to be so paid 
to give retrospective continuity, were not paid in accordance 
with the rules. These payments were alleged to have been 
made for an improper purpose, namely to enable persons to 
nominate for an office of the LTU. 

Next, it was alleged that even though the then elected 
Secretary of the LTU was working from the LTU's 
registered office, no payment from any of the individuals 
was received by the Secretary contrary to the rules of the 
LTU. 
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The applicant sought orders as follows:— 
"1. That the rules of the Federated Liquor and Allied 

Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers ("the 
LTU") be upheld. 

2. That the President of the Western Australian 
Industrial Relations Commission ("the Presi- 
dent") conduct an inquiry into the last election of 
the LTU. 

3. That the President declare all persons who were 
not financial for a continuous period of 12 months 
prior to the nominations for office of the LTU not 
eligible to stand for or to hold office of the LTU. 

4. That the President declare as rightful holders of 
the offices of the LTU only those persons who 
were eligible to nominate for and hold office of 
the LTU and who did nominate for the said 
offices. 

5. That the President make any other further determi- 
nations or orders as he may feel fit and proper to 
so make." 

By their answer, the respondents raised an issue of 
jurisdiction, which was not pursued, but otherwise opposed 
the making of the orders sought and denied the allegations 
made in the application. 

The further facts in this matter were, including admitted 
facts, these. The respondents, John Clifford Carr, Kok Peng 
Cheah, and Norman Charles Webb, paid no membership 
fees to the respondent union during 1992 only. The other 
respondents paid no membership fees during the periods 
1990, 1991, and 1992. In the first half of 1993, such 
membership contributions were paid to the respondent 
organisation. In addition, the respondents did not pay the 
contributions to Mrs Marjorie Drake, the then Secretary, 
personally. 

Exhibit 3 is a set of receipts. Payments were made by Mr 
Lockwood of amounts of $366.00 on 25 March 1993 and 
$52.00 on 17 June 1993. Mr Cheah paid $180.00 on 25 
March 1993 and $52.00 on 17 June 1993. Mr Carr paid 
$224.00 on 25 March 1993 and $52.00 on 17 June 1993. Mrs 
Baker paid $392.00 on 25 March 1993 and $52.00 on 17 
June 1993. Mr Welsh, who is described in one receipt as Mr 
E J Welsh and in the other as Mr R J Welsh, paid $372.00 
on 25 March 1993 and $52.00 on 17 June 1993. Mrs Shaw 
paid $372.00 on 25 March 1993 and $52.00 on 17 June 1993. 
Mrs Lee-Kong made payments of the same amounts on the 
same dates. Mr Fry made payments of $366.00 and $52.00 
on each date respectively. Mr Hugi paid $392.00 and $52.00 
on 29 March 1993 and 17 June 1993 respectively. Mr Webb 
paid $104.00 on 1 November 1991, $52.00 on 30 March 
1993, and $52.00 on 17 June 1993. Mrs Thomas paid 
$366.00 on an indecipherable date in May 1993, and $52.00 
on 17 June 1993 (see the schedule, exhibit 11, as well). 

The payments from Mr Lockwood, Mr Welsh, Mr Fry, 
Mrs Lee-Kong, Mrs Shaw, Mr Carr, and Mr Cheah were 
banked (see exhibit 4) on 29 April 1993. Mr Hugi's payment 
was banked on 12 May 1993, with further payments of all 
11 respondents being paid on 2 July 1993. These are 
evidenced by bank pay-in slips of the National Bank (see 
exhibit 4). 

It is noteworthy that Ms V Shore, an employee of The 
Shop, Distributive and Allied Employees' Union of Western 
Australia (hereinafter referred to as "the SDA"), issued all 
of the receipts for payments made by the respondents in 
March 1993, but not their other payments. This was said to 
be done pursuant to a commercial arrangement made by the 
LTU with the SDA. That arrangement, evidenced by a letter 
from the SDA dated 2 September 1991 (exhibit 8) and 
minutes of a meeting of the LTU Committee of Management 
of 3 September 1991 (exhibit 9), enabled the LTU to accept 
services from the SDA, namely a telephone answering and 
message service, typing, photocopying, and fax facilities, 
and assistance in maintaining financial records, all for the 
cost of $200.00 per week. It was said that Ms Shore 
purported to receive the moneys in accordance with those 
arrangements. 

After the election, a number of persons purported to 
revoke an authority to Burswood Resort (Management) Ltd, 
where they were employed, to make payroll deductions to 
pay union fees (see exhibit 10). In the case of Mr Carter, the 
applicant (see exhibit 10), he gave notice of resignation from 
the LTU on 29 November 1993 after the election, but 
purported to cancel that resignation in writing on 9 March 
1994 and pay $60.00 "dues" owing. A number of other 
unsuccessful candidates, as exhibit 10 reveals, purported to 
resign by letter posted on 29 November 1993. 

There were a number of issues in this case. However, the 
two main issues were, firstly, whether the individual 
respondents were financially eligible to nominate for 
election to the offices in question, and, secondly, whether 
the payments made by them in March 1993 were paid and 
received, and, hence, whether they were financial members 
at the material time. 

I will turn now to the first issue. 
By virtue of rule 2, a financial member is defined to mean 

"a member who is less than three months and one day in 
arrears in contributions, which amounts shall apply to any 
contribution, fine, levy or dues imposed on him or her in 
accordance with these rules". 

By virtue of rule 6, all members of the Committee of 
Management, representatives to the ACTU and the Trades 
and Labor Council, are required to be members for "a 
continuous period of 12 months prior to nomination". 
Again, rule 6 provides, inter alia:— 

"Further all Officers and Representatives as pre- 
scribed in this rule shall be financial in respect of the 
12 months prior to nomination and are required by this 
rule to remain financial whilst holding any such office 
or representative position. Any Officer or Representa- 
tive becoming unfmancial shall forfeit all positions he 
or she holds." 

Rule 7(3) is of significance and refers to nominations. 
Rule 7(3)(b) is of particular significance and reads as 
follows:— 

"(b) Only those members who are financial members 
as at the 31st March in the year of the election 
shall be entitled to a ballot paper. A list of 
members of the Union who are financial at this 
date shall be compiled by the Secretary and 
certified by him as a list of members entitled to 
receive a ballot paper." 

"A person shall become a Member of the Union by 
signing an Application Form, and by paying the appropriate 
contributions to the Secretary or other authorised Collector; 
provided however, that if a payment has been made, 
membership shall not be invalidated because an application 
form has not been completed" (see rule 21. Conditions of 
Membership). 

Rule 21(b) provides:— 
"(b) The person applying shall (subject to the excep- 

tions hereinafter contained) be and be deemed to 
become a member of the Union as from the date 
of the day of receipt of such Application Form or 
contributions by the Secretaiy." 

Rule 21(c) provides:— 
"(c) Contributions shall be payable by members in 

accordance with and on such basis as the 
Committee of Management may determine from 
time to time, subject to the approval of the 
members in general meeting. The Industrial 
Registrar shall be notified in writing of any 
changes that may be made in such contribution 
rates." 

Rule 21(o) provides:— 
"(o) Any member who is in arrears for three months 

and one day with respect to contributions, fees, 
levies, fines or dues shall lose all privileges of 
membership and shall be liable to be sued for such 
arrears without notice." 



Rule 21(p) reads as follows:— 
"(p) Any member in arrears with respect to any 

payments set forth under sub-rule (o) of this rule 
may be expelled by resolution of a majority of 
members of the Union present and voting at a 
meeting of which resolution the member shall 
have reasonable notice providing that such mem- 
ber shall after payment of such arrears have the 
right when expelled to appeal to a meeting of the 
Union." 

Rule 22 refers to purging the register and reads as 
follows:— 

"The Secretary and/or Committee of Management 
shall cancel, from the register of members, the names 
of persons whose membership ceased because:— 

(a) of resignation, death, expulsion or other reason; 
(b) he becomes twelve months in arrears in payment 

of contributions; 
(c) ceased being employed or usually employed in 

any capacity, whether permanent or casual, or in 
connection with the Industry or calling as set out 
in rule 4.—Constitution for a continuous period of 
six months other than Officers of the Union, 
honorary life members or the case of illness as 
proved by a doctor's certificate. 

The cancellation in (b) and/or (c) hereof shall not 
affect the liability for payment in full of all amounts 
incurred for contributions, dues, levies, fines or 
penalties to the date membership ceases." 

I am satisfied, and it was not in dispute, that the 11 
individual respondents were paid up to date as at the date 
when nominations were called, and, indeed, insofar as it was 
relevant, as at 31 March 1993. However, they were in arrears 
in payments due until they made the payments which they 
made in March 1993. It is quite clear that a person is not 
a financial member if he/she is more than three months and 
one day in arrears in contributions, etc. It is quite plain that, 
until the March 1993 payments, at least, this was the case 
with the individual respondents, and I so find (see rule 2). 

Next, of course, only members who are financial 
members (as defined) as at 31 March in the year of the 
election shall be entitled to a ballot paper. That is, they are 
the only persons entitled to vote. Plainly, too, by virtue of 
rule 21(o), a person who is in arrears for three months and 
one day with respect to contributions, fees, levies, fines or 
dues shall lose all privileges of membership and shall be 
liable to be sued for such arrears without notice. It seemed 
to be common ground, and plainly is the fact, that one 
privilege so lost is the right to nominate for office. 

The question, therefore, was, whether, by virtue of the 
rules, the fact that the 11 respondents were in arrears for 
three months and one day prohibited them from nominating 
for election to the Committee of Management. 

In interpreting the rules, one must read them as a whole 
and apply the principles set out in HSOA v. Hon Minister 
for Health 61 WAIG 616 at 618 (IAC) per Wallace J to 
which Mr Fry referred me. 

As I understand it, it was the applicant's case, as 
submitted by Mr Thmer, that because the individual 
respondents were in arrears for more than three months and 
one day they were not financial members as defined. 
Further, because they were in arrears for three months and 
one day and more, they therefore lost all privileges of 
membership, including the right to nominate for election to 
the Committee of Management, and their nominations were 
invalidly accepted, and their election was invalid. 

The case for the respondents was that unless a person was 
not a financial member as at the date when nominations 
closed, then the rules did not exclude that person from 
nominating and subsequently being elected. Hence, since 
the respondents were not in arrears as at the date when 
nominations closed, their nominations and subsequent 
elections were valid. 

I was referred to Lovell and Others v. FLAIEU (1978) 22 
ALR 704. This was a case to which I was taken. The rules 
of the Federal FLAIEU, in that case, rule 4, provided that:— 

"All Officers, members of the Management Com- 
mittee, representatives of Council, representatives to 
the A.C.T.U. and Trades Hall Council shall be financial 
members for twelve calendar months immediately prior 
to nomination. All Officers and representatives as 
prescribed in this rule shall remain a financial member 
or forfeit all positions he or she holds." 

Their Honours observed at page 731 of their joint 
judgment {op cit) that, if one looks at the first sentence (of 
that rule), one sees that the critical feature is that it directs 
attention to the situation which will exist at the moment 
before nomination. They said:— 

"The rule is expressed in terms which look forward 
and provide a test of the qualifications of the candidate 
to be applied not earlier than immediately before 
nomination. The rule prescribes what at that time the 
condition of the candidates "shall be". It is to be 
implemented by inquiring, at the moment before 
nomination, not what the candidate's financial condi- 
tion has been during 12 months previously but what it 
is then. The question to be asked is: "Is the candidate 
today a financial member for twelve months immedi- 
ately prior to this date?" If he has then paid all dues 
payable by him and has been a member for 12 months 
the answer must be in the affirmative. At that stage the 
candidate is financial in respect of every moment of 
that 12 months. It is not to the point that during that 
12 months there might have been periods when he was 
not financial." 

The word "for" in that rule was to be read as "in respect 
of, and Their Honours cited IRC v. St Luke's Hostel 
Trustees (Registered) (1930) 144 LT 50 at 51 per Rowlatt 
J and Heasman v. Jordan (The Inspector of Taxes) [1954] 
1 Ch 744. Their Honours said:— 

"So interpreted the rule contains the reasonable 
requirement that a person standing for one of the offices 
specified must be a person who is a financial member 
in respect of a year of membership." 

We were referred to a judgment of Keely J in an 
unreported judgment. That was In Re election for offices in 
the FLAIEU (SA Branch); In Re an application by Kenward 
(No SA I 5 of 1989) delivered 10 July 1989. That case 
involved the rejection of a nomination for election to office 
of Ms Kenward by a Returning Officer. Ms Kenward was 
a financial member of the LTU until 30 September 1986 
who did not pay contributions in respect of the period 1 
October 1986 to 31 December 1988. In January 1989, she 
tendered an amount conceded to be sufficient to meet the 
arrears. 

Rule 30 (at page 5 of the unreported decision) contained 
the following rule 30(a):— 

"(a) Any member in arrears for six months and one day 
with respect to contributions, fees, levies, fines or 
dues shall lose all privileges of membership and 
shall be liable to be sued for such arrears without 
notice." 

Rule 32 was couched in the same terms as rule 22 of the 
LTU rules. Rule 19—Conditions of Membership was very 
similar to rule 21 of these rules. 

That case is authority for the proposition that there cannot 
be automatic cessation of membership under a rule, such as 
rule 21 of the LTU rules. 

Indeed, rule 21 requires the taking of a deliberate decision 
by the Secretary or the Committee of Management that the 
names of specified persons are to be cancelled from the 
register of members. Further, before such action occurs, 
notice of the intention to cancel should be given to the 
member giving him/her the opportunity to inform the 
Secretary or the Committee of relevant considerations and 
to advance reasons why his/her name should not be 
cancelled. 

In the end, relying on Re Slaters, Tilers and Roofing 
Industry Union of Victoria (1983) 72 FLR 411, Keely J in 
the Federal Court held at page 16 that Ms Kenward had not 
been given notice of the proposed purging of her name, and 
accordingly that her name was not validly cancelled. 
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Next, since Ms Ken ward had tendered payment in January 
1989 of all arrears of contributions, a tender which was 
rejected, she had been wrongly treated as unfinancial. 

In Re Slaters, Tilers and Roofing Industry Union of 
Victoria (op cit) Keely J dealt with rule 14(d) of the union 
concerned which provided that:— 

"(d) No member shall be eligible to nominate for any 
position on the Committee of Management unless 
he has been a financial member of the Union for 
a period of twelve consecutive months immedi- 
ately prior to the date of nomination and is a 
financial member at the date of nomination." 

Rule 9 of the rules of the Slaters and Tilers Union read 
as follows:— 

"9. UNFINANCIAL MEMBERS 
(a) Any member who fails to pay any fees, 

subscriptions, fines, or levies as prescribed 
by the rules shall be deemed to be unfinancial 
until all such entrance fees, subscriptions, 
fines or levies have been paid. 

(b) Any member deemed unfinancial shall for 
the period he is deemed unfinancial lose all 
privileges of membership, shall not be 
entitled to participate in any ballot or election 
and shall not be entitled to any financial 
assistance or benefits from the Union and 
shall be liable to be sued for his arrears 
without notice." 

Keely J in Re Slaters, Tilers and Roofing Industry Union 
of Victoria (op cit) at page 415 adopted the dictum of 
Smithers J in Lovell and Others v. FLAIEU (op cit) at page 
732 that:— 

"... a rule laying down restrictions on the right to 
stand for office ... ought to be read as imposing only 
those restrictions which are unambiguously or at least 
clearly imposed." 

Keely J held that the subject rules in that case, construed 
in their context, did not disclose an intention to prohibit from 
nominating for any position on the Committee of Manage- 
ment all those members who were unfinancial at any time 
during the "twelve consecutive months immediately prior 
to the date of nomination", notwithstanding that they had 
later paid their union dues in full and were financial 
members at the time at which they sought to nominate. 

We were also referred to Re Stapleton and Others (In the 
matter of an application for an inquiry into an election for 
offices in the Australian Theatrical Amusement Employees 
Association 50 ALR 293 (FCA) per Evatt J. Rule 47(c) of 
the rules of the Australian Theatrical Amusement Employ- 
ees Association in that matter provided that:— 

"(c) All candidates for election to the Branch Execu- 
tive must be financial members of the branch 
concerned in addition to which such member must 
have been a continuously financial member for a 
period of twelve months prior to the date of 
nomination." (my underlining) 

In considering whether two successful candidates for 
Assistant Secretary and an Executive Member had become 
unfinancial during the course of the ballot, Evatt J held (see 
page 314):— 

'' In any election where there is a cut-off date when 
the financial status of candidates for office is deter- 
mined and the rules of an organization are silent as to 
the effect of a candidate becoming unfinancial after 
such cut-off date, then it is of no concern of the 
returning officer what a candidate's financial status is 
after that date.'' 

That, of course, was not the case here. 
I now consider these submissions. 
Firstly, I apply the principle referred to by Keely J in Re 

Slaters, Tilers and Roofing Industry Union of Victoria (op 
cit), citing the dictum of Smithers J in Lovell and Others v. 
FLAIEU (op cit). That is that a rule laying down restrictions 
on the right to stand for office ought to be read as imposing 
only those restrictions which are unambiguously or at least 

clearly imposed. One then must read the subject rules as a 
whole. The rules in this case are clear. A person is a financial 
member if he/she is not in arrears in contributions for more 
than three months and one day. Otherwise, that person is not 
a financial member. 

Next, all officers and representatives, which include by 
rule 6 all persons who are elected as members of the 
Committee ((ie) President, Vice-President, Secretary-Treas- 
urer, Guardian, two Trustees, and eight Members of the 
Committee), must be financial in respect to the 12 months 
prior to nomination, and are required by that rule to remain 
financial whilst holding any such office or representative 
position. 

In order to be financial as defined they must not be in 
arrears for over three months and one day. They are not 
required, as some rules referred to in other cases (supra) 
require, that a person must be continuously Financial or 
financial consecutively in each of the 12 months prior to 
nomination. The question is whether the rule requires the 
member to be financial in respect of the whole of the 12 
months or not. 

In Lovell and Others v. FLAIEU (op cit) at page 731 a 
similar clause was held to mean that the question required 
to be asked by the court is:— 

"Is the candidate today a financial member for 
twelve months immediately prior to this date?" (the 
date of nomination) If he has then paid all dues payable 
by him and has been a member for 12 months the 
answer must be in the affirmative. At that stage the 
candidate is financial in respect of every moment of 
that 12 months." 

The rule in that case is not distinguishable from the 
relevant part of rule 6 of the LTU rules. 

In my opinion, the approach to be adopted here is the 
approach adopted by the Full Court of the Federal Court in 
Lxwell and Others v. FLAIEU (op cit), particularly in the 
absence of words such as "continually or consecutively for 
12 months" in the material part of rule 6. Such an approach 
is also warranted by the dictum of Smithers J in Lovell and 
Others v. FLAIEU (op cit), cited by Keely J in Re Slaters, 
Tilers and Roofing Industry Union of Victoria (op cit). 

One should read a rule laying down restrictions on 
standing for office to impose only those restrictions which 
are unambiguously or at least clearly imposed. There is no 
clear or unambiguous restriction imposed at all by rule 6 
upon a person nominating for election, who has not 
continually been financial, as defined in the 12 months 
preceding the election. 

If one interprets the words "in respect of" in rule 6, in 
the manner in which Lovell and Others v. FLAIEU (op cit) 
prescribes, then the rule, like the rule interpreted in Lovell 
and Others v. FLAIEU (op cit), contains the reasonable 
requirement that a person standing for one of the offices 
specified must be a person who is a financial member in 
respect of a year of membership. It does not mean that, at 
no time during the 12 months prior to nomination, should 
the candidate have been in arrears. (It is to be noted that the 
word "fully" does not appear in any of the relevant rules 
in this case which enables a distinction to be made from the 
rule in Re Royal Australian Nursing Federation (SA Branch) 
[1983] 6 IR 195 per Fisher J). 

Rule 21, and, in particular rule 21(o), do not take the 
matter further. Whilst rule 21 (o) deprives a member who is 
in arrears for three months and one day that is not a financial 
member of all privileges of membership, including the right 
to nominate for election to office, there is no prohibition 
upon a member becoming financial by paying all that he/she 
owes. Indeed, a person cannot be purged from the register 
of members for being in arrears in payment of contributions, 
dues, etc, unless he/she becomes 12 months in arrears in 
payment of contributions, etc. In other words, scope is left 
for a person to be sued for or to pay voluntarily the amount 
of arrears during a time of grace extending over 12 months. 
The existence of such a provision reinforces, if it were 
necessary, the interpretation of the rules which I have 
favoured. 
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I now turn to the second main question in the matter. The 
complaint was that the amounts paid in March 1993 by the 
respondents, which meant that they were no longer in 
arrears, were invalidly received. This was because they were 
accepted, as in fact they were, by an employee of another 
organisation of employees, namely the SDA. As I found, 
that was pursuant to an agreement by which the SDA was 
to provide services, including the keeping of financial 
records, for the respondent LTU. This arrangement was 
approved by a resolution of the Committee of Management 
of the LTU, which was not held to be invalid. The complaint 
was that these payments did not comply with rule 21(a), 
which reads as follows:— 

"(a) A person shall become a Member of the Union by 
signing an Application Form, and by paying the 
appropriate contributions to the Secretary or other 
authorised Collector; provided however, that if a 
payment has been made, membership shall not be 
invalidated because an application form has not 
been completed." 

They did not comply, as I understand the submission, 
because the payments were not made to the Secretary or to 
another authorised collector as rule 21(a) requires. The 
payments are mandatorily required to be paid (the word 
"shall" is used) to the Secretary or to another authorised 
collector. In this case, they were paid to a person, not an 
officer, organiser, or employee of the LTU. However, the 
moneys were paid some weeks later (if the dates on the 
receipts are accurate) into the LTU's bank account at the 
National Bank. The moneys were receipted by and payments 
accepted by Ms Shore as an employee of the SDA. 

Mr Fry referred us to Re FLAIEU; Ex parte Farrow [1976] 
27 FLR 430 per Smithers J. His Honour considered rule 19 
of the then Federal union rules. This required payment of 
fees and contributions to the branch Secretary or other 
authorised collector. Smithers J said at page 438:— 

"It is a reasonable requirement that membership 
shall not arise in circumstances unknown to the branch 
secretary or in some person unknown to him. There is 
thus a good practical reason for the provision in r. 19(b) 
under which membership does not arise until the 
branch secretary receives the relevant contributions. 
But once the secretary has received the contribution 
there is no reason why the membership, once granted, 
should not commence on the day on which it would 
have commenced if par. (a) alone were relevant." 

Similarly, in this case, once the moneys have actually 
been received by the union by being paid into the bank 
account, which it is the responsibility of the Secretary to 
administer, a similar observation could be made in relation 
to arrears. 

Where an employer deducted union fees from wages and 
forwarded them to the union, it was held that the deductions 
were to be regarded as having been paid by him to the branch 
The employer was an authorised collector, therefore, within 
the meaning of the rules. In my opinion, on that authority, 
Ms Shore, acting in accordance with a valid Committee of 
Management resolution, was an authorised collector. Alter- 
natively, since Ms Shore was merely acting as the LTU's 
clerical staff, the amount was accepted by her on behalf of 
the Secretary, and was therefore paid to the Secretary. 

There are circumstances, no doubt, in which what 
occurred here might be invalid. In this matter, on the 
arguments put, and on the facts in this case, I am not so 
persuaded. 

In addition, I am unable to draw the inference, nor was 
any direct complaint made of it in the application, that the 
moneys paid on behalf of the respondents were not received 

in March 1993, but were received at a later date as evidenced 
by the later payment into the LTU's bank account. That 
evidence on its own is not sufficient to lead to the inference 
which Mr Rimer invited me to draw. I am not disposed to 
find that the moneys were not paid in and received on the 
dates which the receipts bear. 

What was complained of here was plainly an irregularity 
in the election, as that is defined in Re Collins and Others; 
Ex part Hockings [1989] 167 CLR 522 and Harken v. 
Doman and Others 72 WAIG 1727 and 1730 (IAC), and I 
had jurisdiction to hear and determine the application in 
accordance with s.66(l)(e) of the Act. 

However, the respondents were, at the material time of 
nomination, financial members, as that is defined in the 
rules, and the amounts paid in March 1993 (see exhibits 3 
and 4) were paid in accordance with the rules. 

The application is not made out and will be dismissed. 

Order accordingly. 

Appearances: Mr R E Rimer, as agent, on behalf of the 
applicant. 

Mr E L Fry on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jed James Carter 
(Applicant) 

and 

Eugene Leslie Fry, Lynette Ann Shaw, Ernest James Welsh, 
Norman Charles Webb, John Clifford Carr, Wendy Mae 

Lee-Kong, Patricia Thomas, Kok Peng Cheah, Beverley Rae 
Baker, Merle Selby Tavener, Terence James Lockwood, 

Benedicht Kuno Hugi, and the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 

lian Branch, Union of Workers 
(Respondents) 

No. 186 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ. SHARKEY. 

20 April 1994. 
Order. 

THIS matter having come on for hearing before me on the 
21st and 22nd days of March 1994, and having heard Mr R 
E Rimer, as agent, on behalf of the applicant and Mr E L 
Fry on behalf of the respondents, and having reserved my 
decision on the matter, and reasons for decision being 
delivered on the 20th day of April 1994, it is this day, the 
20th day of April 1994, ordered as follows:— 

(1) That the application, insofar as it relates to Merle 
Selby Tavener, be amended by deleting her name 
as a respondent, and the application against her be 
and is hereby dismissed. 

(2) That application No 186 of 1994 be and is hereby 
dismissed. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 
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Editor's Note: Procedural Order follows. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jed James Carter 
(Applicant) 

Eugene Leslie Fry, Lynette Ann Shaw. Ernest James Welsh, 
Norman Charles Webb, John Clifford Carr, Wendy Mae 

Lee-Kong, Patricia Thomas, Kok Peng Cheah, Beverley Rae 
Baker, Merle Selby Tavener, Terence James Lockwood, 

Benedicht Kuno Hugi, and the Federated Liquor and Allied 
Industries Employees Union of Australia, Western Austra- 

lian Branch, Union of Workers 
(Respondents) 

No. 186 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

P.J.SHARKEY. 

2 March 1994. 

THIS matter having come on for a directions hearing before 
me on the 2nd day of March 1994, and having heard Mr R 
E Thmer, as agent, on behalf of the applicant and Mr E L 
Fry on his own behalf, and on behalf of the Federated Liquor 
and Allied Industries Employees Union of Australia, 
Western Australian Branch, Union of Workers, Lynette Ann 
Shaw, Ernest James Welsh, Norman Charles Webb, John 
Clifford Carr, Wendy Mae Lee-Kong, Patricia Thomas, Kok 
Peng Cheah. Beverley Rae Baker, Merle Selby Tavener, 
Terence James Lockwood, and Benedicht Kuno Hugi, 
subject to the filing of warrants to appear as agent for the 
said named respondents, and whereas I found it necessary 
to make such orders and give such directions as are 
necessary or expedient for the expeditious and just hearing 
and determination of this matter, it is this day, the 2nd day 
of March 1994, ordered and directed as follows:— 

(1) That this matter be and is hereby adjourned for 
hearing and determination before the President at 
10.00 am on Monday, the 21st day of March 1994 
and at 10.30 am on Tiesday, the 22nd day of 
March 1994 in Court 3. 

(2) That the respondents herein give discovery to the 
applicant herein or his agent of all relevant 
documents before 12.00 pm on Friday, the 11th 
day of March 1994, including copies of receipts 
for membership subscriptions paid by the respon- 
dents and bank documents recording the receipt of 
such funds. 

(3) That the respondents herein file and serve any 
answer to the applicant's Notice to Admit before 
12.00 pm on Friday, the 11th day of March 1994. 

(Sgd.) P.J. SHARKEY, 
[L.S.] President. 

AUSTOTAL MANAGEMENT CLERICAL 
EMPLOYEES (TASK) AGREEMENT 1994 

No. AG 73 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia Industrial Union of 
Workers, W.A. Branch 

and 
Austotel Management Pty Ltd. 

No. AG 73 of 1993. 
COMMISSIONER C.B. PARKS. 

18 April 1994. 

Registration of an Industrial Agreement 
No. AG 73 of 1993. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the document titled the Austotel Management 
Clerical Employees (TASK) Agreement 1993, and 
signed by me for identification; 

(i) be and is hereby amended by substituting the 
number and brackets (5) for the number and 
brackets (6) in clause 7, and 

(ii) thereafter be registered as an Industrial 
Agreement on and from the date of this order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

This Agreement shall be referred to as the Austotel 
Management Clerical Employees (TASK) Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date & Operation of Agreement 
6. Relationship to Parent Award 
7. Training and Skills Program (TASK) 
8. Disclaimer 

3.—Application of Agreement. 
This Agreement shall apply at the establishments of 

Austotel Management Pty. Ltd., as listed below, in respect 
of all employees who are engaged in any of the occupations, 
industries or callings covered by the Clerks' (Hotels, Motels 
& Clubs) Award No. R7 of 1977. 

Belmont Hotel 
Booragoon Hotel 
Continental Hotel 
Derby Road Hotel (Derby) 
Floreat Hotel 
Hedland Hotel (Port Hedland) 
Mermaid Hotel (Dampier) 
Morley Park Hotel 
Nookenburra Hotel 
Osbome Park Hotel 
Paraburdoo Hotel (Paraburdoo) 
Thomlie Hotel 
Wintersun Hotel 



4.—Parties Bound. 
1. Austotel Management Pty. Ltd. 

c/- Booragoon Hotel 
147 Riseley Street 
BOORAGOON 6154 

2. Australian Municipal, Administrative, 
Clerical and Services Union of 
Employees, W.A. Clerical and 
Administrative Branch 
133 Summers Street 
PERTH 6000 

5.—Date and Operation. 
This Agreement shall operate from the beginning of the 

first pay period commencing on or after (date of W. A.I.R.C. 
registration) and shall remain in operation until 31st 
December 1994. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Clerks' (Hotels, Motels & Clubs) 
Award No. R7 of 1977. Where there is any inconsistency 
between this Agreement and the above named Award, this 
Agreement shall prevail to the extent of any inconsistency. 

7.—Training & Skills Program (TASK). 
Application 

(1) (a) This clause shall only apply to an employer where 
agreement is reached between the employer, 
employees and the Branch of the Union for the 
TASK Program to be implemented. 

(b) Employee participation in TASK shall be volun- 
tary. 

(c) This clause shall not apply to: 
Trainees employed under clause 32 of the Clerks' 
(Hotels, Motels and Clubs) Award No. R7 of 
1977. 

Definitions 
(2) For the purposes of this clause: 

(a) Training and Skills Program (TASK) is a Com- 
monwealth Government Program, the objective of 
which is to assist the employment retention and 
to improve the skills of employees of the employer 
who would otherwise be retrenched, or who are 
working short-time situations and to improve 
training levels undertaken by industry. 

(b) A Co-ordination Committee is a committee made up 
of equal numbers of employer and employee 
representatives at the enterprise level who shall 
oversee the development an implementation of the 
TASK training plan. For the purposes of this clause 
where a consultative committee and/or training 
committee is presently established at the entetprise, 
constitute the Co-ordination Committee. 

(c) A TASK training plan is the plan developed and 
implemented by the Co-ordination Committee to 
meet the objectives of the TASK program and the 
specific requirements of the enterprise and industry. 

(d) A TASK employee is an employee who is 
undergoing training endorsed by a Co-ordination 
Committee and receiving a training wage while 
engaged in TASK activities. 

(3) (a) Employees approved to undertake the TASK 
program shall be required to attend the on and 
off-the-job training prescribed in the relevant 
Training Plan endorsed by the Co-ordination 
Committee. 

(b) On any day or part thereof an employee participat- 
ing in the TASK program may only be directed to 
undertake activities under the TASK program 
guidelines. 

(c) The employer shall provide an appropriate level 
of supervision in accordance with the approved 
training plan. 

Employment Conditions 
(4) (a) Irrespective of TASK activities employees shall 

maintain their employment status and the accrual 
of all entitlements and continuity of service 
provided for in the award including sick leave, 
annual leave, long service leave, holidays, super- 
annuation, parental leave shall not be affected. 

(b) Employees engaged in TASK are permitted to be 
absent from work without loss of continuity of 
employment to attend off-the-job training in 
accordance with the training plan. 

Wages 
(5) When engaged in TASK employees' wage entitle- 

ments shall be 80% of the wages they would have received 
had they not been on TASK training plans. 

8.—Disclaimer. 
Without prejudicing the position of any party to this 

Agreement, it shall not be used as a precedent in any 
argument that employees have an obligation to contribute 
their own time and expense to industry training. 

Dated this 16th day of February 1994 
Signed for and on behalf of: 

Austotel Management Pty Witnessed by: 
Ltd 

J. KEEP.  K. HOWVOATH. (Sealed) 

Australian Municipal, Ad- Witnessed by: 
ministrative, Clerical and 
Services Union of Employ- 
ees, WA Clerical and Ad- 
ministrative Branch 

W. J. G. SMITH. R. DHUE. (Sealed) 

NATIONAL CASTINGS PTY LTD—PERTH 
WORKS—ENTERPRISE AGREEMENT 1994 

No. AG 20 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
National Castings Pty Ltd 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 20 of 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

13 April 1994. 
Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement 
No. AG 20 of 1994. 

HAVING heard Ms L. O'Farrell on behalf of the Applicant 
and Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Agreement titled the National Castings 
Pty Ltd—Perth Works—Enterprise Agreement 
1994, as set out in the Schedule attached hereto 
and signed for me for identification, be registered 
as an Industrial Agreement; and 

2. That this Agreement replace Agreement No. 
AG 64 of 1993. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 

1.—Title. 
This Agreement shall be referred to as the National 

Castings Pty Ltd—Perth Works—Enterprise Agreement 
1994 and shall replace AG 64 of 1993. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application of Agreement 
4. Parties Bound 
5. Date and Period of Operation and Review 
6. Relationship to Parent Award 
7. Past Agreements 
8. Wages 
9. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
10. Disputes Resolution 
11. Addendum ,;A" 
12. Signature of Parties 

3.—Application of Agreement. 
This Agreement shall apply at the establishment of 

National Castings Pty Ltd, Adams Drive, Welshpool, 
Western Australia, 6106, in respect of all employees of 
National Castings Pty Ltd, who are engaged in any of the 
occupations, or callings specified in the Metal Trades 
(General) Award 1966 No. 13 of 1965. 

4.—Parties Bound. 
The Parties to this Agreement are: 

—National Castings Pty Ltd, Adams Drive, Welsh- 
pool, Western Australia, 6106 (ACN 009 264 573); 

—The organisation of employees being the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); 

—All employees, whether members of the Australian 
Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) or not, engaged 
in any of the occupations or callings specified in the 
Metal Trades (General) Award 1966 No. 13 of 1965. 

5.—Date and Period of Operation and Review. 
(1) This Agreement shall operate from 9th March, 1994 

and shall remain in force until 6th September, 1995. 
(2) The parties will review this Agreement two months 

prior to its cessation. 
(3) This Agreement shall cease to have effect on and from 

6th September, 1995. 

6.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965 provided that where there is any inconsis- 
tency, this Agreement shall take precedence to the extent of 
the inconsistency. 

7.—Past Agreements. 
All past Agreements other than those detailed in 

Addendum "A" relating to payments or conditions of 
service, whether written or otherwise, shall no longer be 
applicable. 

8.—Wages. 
(1) In accordance with this Agreement wage increases 

payable will be a total of 6% paid in three parts as follows: 
Classification Part A Part B Part C 

(3%) 
$ 

(172%) 
$ 

(172%) 
$ 

C8 15.72 7.86 7.86 per week 
C9 15.11 7.55 7.55 per week 
C10 14.51 7.25 7.25 per week 
Cll 13.54 6.77 6.77 per week 
C12 12.89 6.44 6.44 per week 
C13 12.00 6.00 6.00 per week 
C14 10.66 5.33 5.33 per week 

Part A—3% payable from 8th March, 1994. 
Part B—\xl2% payable from 7th September, 1994 or 

when productivity as measured by the Productivity 
Index (detailed in Clause 9(1) of this Agreement) 
increases by 3% whichever event occurs later. 

Part C—ll/2% payable from 8th March, 1995 or 
when productivity as measured by the Productivity 
Index (detailed in Clause 9(1) of this Agreement) 
increases by 6% whichever event occurs later. 
(b) Should the productivity for two consecutive 

months fall below the levels at which the Part B 
and Part C payments are made then the relevant 
pay rise will be discontinued until such time as the 
productivity returns to the nominated level for two 
consecutive months. 

(c) Productivity improvements achieved which are in 
excess of those required to satisfy the payments 
above will be held over for the next agreement and 
taken into account when the next agreement is 
negotiated. 

(d) The above pay increases will be paid in addition 
to existing pay rates and no absorption will occur. 

(e) There will be no further claims for pay or 
conditions for the duration of this agreement. 

9.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Productivity Measurement 
(a) A multi-factor Productivity Index with suitable 

"weighting" of each factor will be developed and 
agreed by the Consultative Committee which will 
be the measurement tool for evaluating rises in 
productivity to which the pay rises in Clause 
8.—Wages of this Agreement are linked. 

(b) The base level for the index will be its average 
value calculated for the calendar year 1993 and 
any movement in the index will be calculated in 
relation to this level. 

(c) The Productivity Index will be developed and 
agreed prior to 8th June, 1994 and its progress will 
be published monthly on company notice boards 
and will be an important item of discussion in the 
consultative process. 

(2) Removal of Demarcation in Moulding Department 
(a) To improve flexibility in critical moulding areas 

the company needs to increase the flexibility of 
the workforce in those areas. 

(b) To assist this improvement no attempt will be 
made to disrupt the teaching of basic moulding 
skills to any employee and any employee attaining 
such skills shall not be prevented by the actions 
of any employee from using those skills as and 
when required by the company. 
Definitions: 

"Critical Moulding Areas" shall mean pro- 
duction lines Mil, MJ2, SML2 and 
SML3, using plated pattern moulds and 
core making machines and knock-off 
core production. 

"Basic Moulding Skills" shall mean mould- 
ing skills performed on the above listed 
critical moulding areas and these shall 
include, ramming up, painting of mould 
and cores, coring up, mould closing and 
placement of irons in knock-off cores. 

(c) Company Undertaking—All currently classified 
plate moulders will be given first opportunity to 
acquire the above skills and all "JOBBING 
MOULDING" work defined as: 

—Work on LJ1; 
—Work on the proposed small jobbing 

section to be set up next to MJ2; 
—Hand made cores produced on core benches; 



will be reserved for qualified tradesperson moul- 
ders and to ensure maximum utilisation of jobbing 
moulding skills, tradesperson moulders will be 
preferentially allocated to moulding tasks while 
such moulding tasks are available. 

(3) Classification Structure Guidelines 
The Natcast Workforce Classification Structure dated 

15th December, 1993 and displayed on company notice- 
boards shall apply to this operation with effect from 10th 
February, 1994. 

(4) Career Paths above CIO 
A career path will be developed for any tradesperson who 

so requests it. Such a career path will enable the employee 
to progress above CIO (or C9 for patternmakers) if they are 
prepared to undertake agreed external formal training and 
a suitable position in the company structure is available. 

The number of places available in classifications above 
CIO will depend on the company's needs from time to time. 

(5) Assistance in Skills Training 
All employees will to the extent of their ability and 

training and without restriction assist in the provision of 
on-the-job training in conjunction with management, super- 
visors or the training officer. 

(6) Overtime Meal Allowance 
To ensure a better understanding of the rights to payment 

of the overtime meal allowance. Clause 14 (3) paragraphs 
(e) & (f) shall mean: 

When an employee is required to work more than 
two hours of unnotified overtime he/she will be 
supplied with a meal by the company or be paid $6.50 
for a meal. 
Definition: 

"Unnotified Overtime" shall mean any 
overtime an employee is required to 
work and of which he/she has not been 
notified the previous day or earlier. 

(7) E.F.T. Payment of Wages 
(a) Effective from the payday of the 5th May, 1994 

payment of weekly wages will be made by 
Electronic Funds Transfer (E.F.T) direct to the 
employee's bank (or other recognised financial 
institution) account. 

(b) All necessary action will be taken to ensure funds 
are available in the recipient's account by 1.00pm 
on the nominated payday. 

(c) If for any unforeseen circumstances a deposit is 
not made by the above nominated time the 
company undertakes to provide the employee so 
affected, with a cash cheque or cash of sufficient 
amount to meet the immediate needs of the 
employee to a maximum value of the wages due. 

(d) When such a payment is made in accordance with 
# clause (c) above, the relative adjustment will be 

made in the employee's wage the following week. 

10.—Disputes Resolution. 
(1) To ensure the minimum amount of lost time occurs 

during the period of this Agreement the following procedure 
will be adopted on any occasion an employee or a group of 
employees have a grievance. 

(2) No strikes, bans or limitations will take place unless 
the company fails to adhere to any of the time frames 
detailed in subclause (3) of this clause. 

(3) Procedure 
Except where a bona-fide safety issue is involved, in the 

event of an employee or group of employees having a 
grievance, work shall continue while matters in dispute are 
negotiated in good faith and in accordance with the 
procedure as follows: 

(a) An employee may raise a grievance with their 
Supervisor in the first instance and the Supervisor 

must provide an answer within eight working 
hours. 

(b) Any grievance which an employee cannot resolve 
with a Supervisor, or a matter in dispute by 
employees collectively, can be referred to the 
Shop Steward who shall discuss the grievance or 
dispute with the Manufacturing Manager or other 
officer designated by the company. 

(c) The Manufacturing Manager shall discuss the 
grievance with the Shop Steward and provide the 
company answer within 48 hours when required. 

(d) If the matter is not resolved at this level the 
relevant branch union representative shall be 
notified and a conference on the matter arranged 
within a reasonable time frame, to be attended by 
the union representative, the relevant Shop Stew- 
ard and Senior Management. 

(e) If the matter remains unresolved it may then be 
submitted to the Western Australian Industrial 
Relations Commission for resolution. 

(f) It is understood that the parties to this procedure 
shall not have recourse to the formal processes of 
the Industrial Relations Act 1979 until they have 
endeavoured to resolve the issues between them, 
in full accordance with the procedure contained in 
this Agreement. 

11.—Addendum "A". 
(1) The following orders of the Western Australian 

Industrial Relations Commission shall remain in force: 
No. CR 298 of 1976—Supply of Safety Boots 
No. CR 162 of 1981—Shift Loading 

(2) The principles set out in the Company's 2nd Tier 
Agreement dated 6th November, 1987 shall continue to 
apply except as superseded by this Agreement. 

(3) The following previously agreed conditions of service 
shall continue to apply: 

(a) Long Service Leave 
Long Service Leave provisions shall be as set 

out in Volume 73 of the Western Australian 
Industrial Gazette at pages 1 to 4 inclusive except 
that in lieu of Clause 3.—Period of Leave shall 
be— 

(i) Subject to the provisions of subclauses (5) 
and (6) of Clause 3.—Period of Leave of die 
Long Service Leave provisions of 73 WAIG 
1, where an employee has completed at least 
10 years' service the amount of leave shall 
be: 

—in respect of 10 years' service so 
completed—13 week' leave; 

—in respect of the next 10 years' 
service—13 weeks leave; 

—in respect of each seven years' serv- 
ice completed after such 20 years'— 
13 weeks' leave; 

—on termination of the employee's 
employment; 
—by his/her death; 
—in any circumstances otherwise 

than by his/her employer for seri- 
ous misconduct; 

(ii) On termination subject to the provisions of 
subclause (6) of Clause 3.—Period of Leave 
of the Long Service Leave provisions, where 
an employee has completed at least seven 
years' but less than 10 years' service since 
his/her commencement and his/her employ- 
ment is terminated: 

—by his/her death; or 
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—in any circumstances, otherwise than 
by his/her employer for serious mis- 
conduct; 

—the amount of the leave shall be such 
proportion of 13 weeks' leave as the 
number of completed years of such 
service bears to 10 years. 

(b) Hours—Dayshift 

The spread of ordinary hours shall be 5.00am 
to 6.00pm Monday to Friday unless agreed 
otherwise between the management and the 
majority of employees in the plant, section or 
sections, concerned. 

(c) Overtime 

(i) Overtime rates shall not apply until an 
employee has completed the agreed ordinary 
hours for that day; 

(ii) If any employee is late for or absent from 
work by arrangement or unforeseen circum- 
stances, the ordinary hours of that employee 
may, by agreement with the Departmental 
Supervisor, and providing suitable work is 
available, be extended to enable the make-up 
of time lost and such make-up time will be 
worked at single time rate. 

(d) Attendance Bonus 

(i) To encourage regular attendance, an atten- 
dance bonus will be paid; 

(ii) The attendance bonus will relate to each pay 
week Wednesday to Tuesday; 

(iii) Subject to paragraph (v) below, a weekly 
bonus calculated at the rate of $2.00 per day, 
Monday to Friday, and $2.00 on Saturday if 
more than five hours is worked, will be paid 
for attendance on the job. 

(iv) The total bonus earnt in the week shall be 
reduced by an amount of $5.00 for any one 
day's unauthorised absence during the week 
and the total bonus for the week will be 
negated if there is more than one day's 
unauthorised absence in the same week. 

(v) An unauthorised absence for the purpose of 
this clause, is any absence other than absence 
on a Rostered Day Off, annual leave or paid 
sick leave in accordance with the Metal 
Trades (General) Award 1966 No. 13 of 1965 
or any approved special leave. 

(e) Flexibility at Meal Breaks and Shift-End 

(i) Meal and rest break times will be flexible to 
ensure any production task is not unduly 
disrupted by the break. Examples of "pro- 
duction tasks" include but are not limited to: 

—Melting; 

—Pouring; 

—Moulding; 

—Loading and unloading transport; 

—Materials handling. 

(ii) Meal breaks will be so scheduled to ensure 
no more than six hours is worked without a 
break unless by agreement with an employee; 

(iii) Paragraph (f) of subclause (1) of Clause 
13.—Hours of the Metal Trades (General) 
Award 1966 No. 13 of 1965 relating to meal 
breaks will not apply; 

"unduly disrupted" and where so identified 
maximum notice of any change to meal times 
will be given to employees and the union 
delegate advised; 

(v) Should a union or workforce meeting be 
scheduled for a meal break, such a meeting 
shall be scheduled to enable a maximum 
number of members to attend, however, 
members necessary to work to ensure the 
productive process is not disrupted, shall 
work. Should it be necessary for all union 
members to attend a union meeting then 24 
hours prior notice will be given and staff 
employees will be allowed to perform hands 
on work to keep the production process 
going; 

(vi) The above flexibility will apply at end of 
shift to ensure productive activity is main- 
tained up to shift end. Where necessary, a 
particular cycle of work will be completed 
after the agreed shift end thus eliminating the 
need to stop production short of shift end to 
prevent the time being overrun. Any such 
shift end overrun will be paid at normal 
overtime rates. 

(f) Work Clothing 

In June each year the company will provide, 
free of charge, two pair of work trousers and two 
shirts, or two pair of overalls, or one pair of work 
trousers and three shirts, depending on the 
employee's choice and duties being performed. 

In December each year the company will 
provide, free of charge, one pair of work trousers 
and one shirt, or one pair of overalls, or two pair 
of work trousers, or two shirts. 

All permanent factory employees in the com- 
pany's employ at the time of issue will receive the 
free clothing, however any employee who, having 
received his/her clothing, terminates his/her em- 
ployment within three months of his/her last 
clothing issue, will be required to pay for such 
clothing. 

At the discretion of the Manufacturing Man- 
ager, an additional pair of free overalls may be 
issued where unusual wear and tear because of 
working conditions can be established. 

The foregoing conditions do not apply to 
employees engaged on a casual basis. 

12.—Signature of Parties. 

Name—K. HEARN 

Signature—K. HEARN 

Representative of Employees 

Name—J. FIALA 

Signature—J.D. FIALA 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

Name—R.G. BOND 

Signature—R.G. BOND 

National Castings Pty Ltd 

(iv) Supervisors or Works Management shall 
determine if a process or task is likely to be 



NOODLES AUSTRALIA PTY LTD, PALMYRA, 
WESTERN AUSTRALIA (ENTERPRISE 

BARGAINING) CONSENT AGREEMENT 
No. AG 24 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Food Preservers' Union of Western Australia, Union of 

Workers 
and 

Noodles Australia Pty Ltd. 
No. AG 24 of 1992. 

COMMISSIONER C.B. PARKS. 
4 May 1994. 

Order. 
HAVING heard Ms B. Gavranich, Ms K. Treanor, and Mr 
J. Bullock on behalf of the Applicant and Ms G. Marton, and 
Mr A.C. Tomlinson on behalf of the Respondent; and 

Whereas the applicant Union sought leave to discontinue 
its application for the registration of an Industrial Agree- 
ment; 

And whereas the respondent employer objected to the 
granting of such leave; 

Now therefore the Commission, 
(a) being satisfied that one of the two parties to a 

purported Agreement no longer consents to the 
registration thereof as an Industrial Agreement, 
and 

(b) being further satisfied that it is therefore not 
empowered to register such as an Industrial 
Agreement; 

the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

THE READYMIX GOSNELLS QUARRY AND 
CENTRAL WORKSHOPS (ENTERPRISE 

BARGAINING) CONSENT AGREEMENT 1994 
No. AG 19 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch; Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 

Branch); The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch; 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

CSR Limited T/A Readymix Group. 
No. AG 19 of 1994. 

The Readymix Gosnells Quarry and Central Workshops 
(Enterprise Bargaining) Consent Agreement 1994. 

COMMISSIONER A.R. BEECH. 
28 April 1994. 

Order. 
HAVING heard Mr G. Sturm an, Mr A. Gill, Mr A. Waddell, 
Mr R. Keegan and Mr S. Booth on behalf of the Applicants 
and Mr P. Brunner on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Readymix Gosnells Quarry and Central 
Workshops (Enterprise Bargaining) Consent Agree- 
ment 1994 be registered as an industrial agreement in 
accordance with the following Schedule from the 
beginning of the first pay period commencing on or 
after the 15th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

PRINTING STATE AWARD 
No. A6 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Printing and Kindred Industries Union, Western 

Australian Branch, Industrial Union of Workers 

The Printing and Allied Trades Employers Association of 
Australia, Western Australian Region and Others. 

No. A6 of 1990. 
New Award—"Printing State Award 1990". 

COMMISSIONER J.A. NEGUS. 
3 May 1994. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the Applicant 
and there being no appearance by or on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this application is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as The Readymix 

Gosnells Quarry and Central Workshops (Enterprise Bar- 
gaining) Consent Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of Agreement 
5. Relationship to Parent Awards and Agreements 
6. Single Bargaining Unit 
7. Productivity Improvements—General 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wages 

10. Commitments 
11. Renewal of Agreement 
12. Signatories—Single Bargaining Unit 
13. Signatories—Company and Unions Representa- 

tives 
Appendix Number 1 
Appendix Number 2 
Appendix Number 3 

3.—Application and Parties to this Agreement. 
(1) This agreement shall apply to and be binding on CSR 

Limited T/A The Readymix Group (the company). 
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(2) The following organisations of employees: 
(a) Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
(b) Metals and Engineering Workers' Union—West- 

em Australian Branch 
(c) The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers 
(d) The Construction, Mining, Energy, Timberyards, 

Sawmills and Woodworkers Union of Australia— 
Western Australian Branch 

(e) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(3) All employees employed by the company in or in 
connection with hard rock quarry operations at Gosnells, 
Western Australia, who are members of or eligible to be 
members of the organisations named in subclause (2) hereof. 

4.—Date and Duration of Agreement. 
This agreement shall operate from the beginning of the 

first pay period commencing on or after 15 April 1994 and 
shall remain in force to 14 April 1995. 

5.—Relationship to Parent Awards and Agreements. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the: 
(a) Quarry Workers' Award, 1969 
(b) Transport Workers' (General) Award No. 10 of 

1961 
(c) Engine Drivers (Quarries, Sand Pits and Lime- 

stone Quarries) Agreement 1991 
(d) Metal Trades (General) Award 1966 and agree- 

ments known as Metal and Electrical Trades 
Quarrying Industry Order No. 1963 of 1990 

(e) Transport Workers (Quarries) Order 1991. 
(2) Where there is any inconsistency between this 

agreement and those specified in subclause (1) hereof this 
agreement shall prevail to the extent of all the inconsisten- 
cies. 

6.—Single Bargaining Unit. 
(1) In accordance with the January 1992 State Wage 

Decision the employees and organisations of employees 
covered by this agreement have formed a single bargaining 
unit in respect to the company's Gosnells hardrock 
operations. 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The continuing role of the single bargaining unit will 
be: 

(a) To monitor and analyse the key drivers at the 
company's Gosnells hardrock operations. Identi- 
fying, evaluating and implementing improvement 
opportunities relative to this agreement. 

(b) To act as an arbiter in assessing if conformance 
has been achieved relative to this entire agree- 
ment. 

(c) To negotiate future enterprise agreements for 
Gosnells Quarry and Central Workshops. 

(4) In the event of the single bargaining unit failing to 
reach agreement such matters shall then be dealt with 
through the dispute resolution procedure as prescribed by 
the Metal Trades (General) Award 1966. 

7.—Productivity Improvements—General. 
(1) The company has developed a broad framework to 

facilitate ongoing business improvement based on strategic 
planning and total quality management (TQM) principles. 
This framework is captured in the "Metropolitan Raw 
Materials Vision in 1995". 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) 

are those for whom we work and those who work 
with us. 

(b) Where every person knows his/her customers, 
understands their needs and seeks ways to meet 
and better their expectations. 

(c) Where employee groups run their own areas, solve 
their own problems with supervisors acting in a 
support role. 

(d) Where employees and management work as a 
team, knowing in the long term it is in their mutual 
best interests. 

(e) Where all employees pursue training and educa- 
tion that results in "doing the job right the first 
time". 

(f) Where scoreboards are visible around the division 
measuring key drivers and things that are impor- 
tant to our customers. Believing in that "if we 
can't measure it, we're not managing it". 

(g) Where we all know and understand what drives 
quality in each key process and all the important 
work is focussed on improving these processes. 

(h) Where products are of such unquestioned quality 
that customers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is 
involvement of all employees in developing and implement- 
ing improved practices. Although these processes of 
involvement will continue to evolve, a number of major 
initiatives have been undertaken to best equip the employees 
to effectively participate in the continuous improvement 
process. These include— 

(a) Provision of adequate resources and training. 
(b) Extensive utilisation of teams to improve 

workplace environment, productivity and safety. 
(c) Achieving continuous production when resources 

are allocated to team problem solving, data 
analysis, training and communication. 

In this regard employees agree to carry out a 
much broader range of duties using their skills and 
competence to the fullest extent, subject to 
employees being fully trained and the duties safe, 
legal and within their skills and competence to 
perform. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of opportunities for im- 
provements (OFFs). 

8.—Measures to Increase Productivity, Efficiency and 
Flexibility. 

Key areas at the company's Gosnells hardrock operations 
have been identified as measures designed to affect real and 
demonstrable gains in productivity, safety, efficiency and 
flexibility. 

These areas have been assembled in the following matrix 
and weighted by factors reflecting their impact on overall 
company performance. Current situations are entered at the 
three hundred level while achievable targets have been set 
at the one thousand level. The current situation for 
maintenance efficiency is not known. The single bargaining 
unit will establish the current situation over a three month 
period commencing January 1994. The system will work by 
reviewing results monthly to determine at what level each 
of the key areas are performing. For each of the areas being 
measured an actual performance number is entered into the 
"score" box. 

This number is multiplied by the given weighted value to 
give a gross value. The gross values are then added together 
to form an index number. 

The intent is to raise the overall index from the current 
situation of 300 points to a maximum of 1000 points. 

Data collection will focus on the above items but will not 
be confined to these areas. As the process develops further 



critical information may surface which can be linked to an 
expected follow-on agreement. 

The specific activities or solutions necessary to achieve 
the targets for each area will be identified, designed and 
implemented through the structured team base problem 
solving process. These activities or solutions will involve— 

• changes to work procedures incorporating current or 
improved levels of co-operation; and 

• the understanding of Gosnells quarry and central 
workshop process capability and developing planned 
improvements in all facets of the process to improve 
productivity in line with quality products and services. 

point improvement up to 800 points, 72% 
wage increase at 900 points and a further 
174% wage increase upon attaining targets. 

(d) The wage increases specified in paragraph (2)(c) 
hereof shall be calculated on the wage rate as 
calculated in paragraph (2)(b). 

10.—Commitments. 

(1) It is a condition of this agreement that any variation 
to its terms on or from the 24th day of December 1993, 
including the Arbitrated Safety Net Adjustment of up to 
$8.00 per week, shall not be made except in compliance with 

GOSNELLS EBA MATRIX 1994 

SAFETY 
PER- 

FORMANCE 
CRITERIA 

Maint- 
enance 
Effic- 
iency 

Safe 
Working/ 
QA Proc- 

edures 
(No.) 

Hazard 
Inspection 
& Rectif- 

ication 
(No/mth) 

Mobile 
Plant 
Utilis- 
ation 
(%) 

Labour 
Product- 

ivity 
(t/man hr) 

Tool 
Box 

Meeting 
(Att/mth) 

Plant 
Product 

ivity 
(%) 

Loadout 
Times 
(mins) 

Product 
Quality 

(%) 
Actual 

Performance 

1000 
900 
800 
700 
600 
500 
400 
300 Where 

95 
93.9 
92.7 
91.6 
90.4 
89.3 
88.1 
87.0 

92.0 
89.7 
87.4 
85.1 
82.9 
80.6 
78.3 
76.0 

10 
10.7 
11.4 
12.1 
12.7 
13.4 
14.1 
14.8 

75 13.0 
12.4 
11.7 
11.1 
10.5 
9.8 
9.2 
8.6 

90.0 
88.4 
86.9 
85.3 
83.7 
82.1 
80.6 
79.0 

we are now 
200 
100 
0 

85.9 
84.7 
83.6 

73.7 
71.4 
69.1 

15.5 
16.2 
16.9 

77.4 
75.9 
74.3 

Weighted 
Value 

Gross 
Value— 

9.—Wages. 
(1) The following wage increases are payable on the basis 

that all employees covered by this agreement continue to 
fully participate in and fully support the continuous 
improvement programme as outlined in Clause 7.— 
Productivity Improvements—General and Clause 8.— 
Measures to Increase Productivity, Efficiency and Flexibil- 
ity. 

(2) Subject to subclause (1) hereof the following wage 
rate increases shall be payable: 

(a) 2% from date of ratification 
(b) The wage increase specified in paragraph (2)(a) 

hereof shall be payable to all items under the 
Wages and Supplementary Clause of each award 
as defined. 

(c) (i) Further pay adjustments will be made after 
six and twelve months when the average of 
the two preceding months shall be reviewed 
in line with the matrix in Clause 8.— 
Measures to Increase Productivity, Effi- 
ciency and Flexibility. 

(ii) The basis for the adjustment shall be an 
additional 74% wage increase for every 100 

the Principles set down by the Western Australian Industrial 
Relations Commission in the Reasons for Decision in matter 
No. 1457 of 1993. 

(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other plant or enterprise. 

(3) This agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

11.—Renewal of Agreement. 

(1) The parties will review the contents of this agreement 
on an ongoing basis including an assessment of the 
achievement towards targets and the continuous improve- 
ment programmes outlined in Clause 7.—^Productivity 
Improvements—General and Clause 8.—Measures to In- 
crease Productivity, Efficiency and Flexibility. 

(2) Such a review will be based on a minimum of six 
months' data collection and is expected to result in the 
re-negotiation, renewal or replacement of this agreement, 
effective from 14 April 1995. 
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(3) If a follow on agreement is not reached on that date 
and productivity gains have been achieved and sustained, 
wage increases obtained will continue until the follow on 
agreement is ratified. 

12.—Signatories—Single Bargaining Unit. 

We, the undersigned agree with the terms and conditions 
contained herein, and will comply with those terms and 
conditions. 

O A Calleja 

P Jackson 

J A Van Tilborg 

G C Boyce 

A M Prosser 

R S Wilson 

Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 
Member 
Single Bargaining Unit 

13.—Signatories—Company and Unions Representatives. 

We, the undersigned agree with the terms and conditions 
contained herein, and will comply with those terms and 
conditions. 

O A Calleja CSR Limited t/as The Readymix 
Group Divisional Manager—Metro 
Raw Materials 

J Fiala Australian Electrical, Electronics, 
Foundry and Engineering Union 
(Western Australian Branch) 

J Sharp-Collett Metals and Engineering Workers' 
Union—Western Australian Branch 

R Todd The Construction, Mining, Energy, 
Timberyards, Sawmills and Wood- 
workers Union of Australia—West- 
em Australian Branch 

J McGiveron Transport Workers' Union of Aus- 
tralia, Industrial Union of Workers, 
Western Australian Branch 

R Blewett The Australian Workers' Union, 
West Australian Branch, Industrial 
Union of Workers 

Appendix Number 1. 

These wage rates and allowances are based on the Quarry 
Workers Award, 1969, and AG15 of 1993. 

CURRENT 2% INCREASE 
Quarry Base Quarry Base Quarry 
Employee Rate Allow Tbtal Rate Allow Tbtal 
Level ($) ($) ($) (S) ($) ($) 

CURRENT 
Quarry Base Quarry 
Employee Rate Allow Tbtal 
Level ($) ($) ($) 
5 383.90 15.70 399.60 
4 398.70 15.70 414.40 
3 414.70 15.70 430.40 
2 425.00 15.70 440.70 
1 429.80 15.70 445.50 

391.60 16. 
406.70 16. 
423.00 16. 
433.50 16. 
438.40 16. 

00 407.60 
00 422.70 
00 439.00 
00 449.50 
00 454.40 

Appendix Number 2. 
These wage rates and allowances are based on the 

Transport Workers (General) Award No. 10 of 1961 and AG 
15 of 1993. 

CURRENT 
Base Quarry 
Rate Allow Total 
($) ($) ($) 

Dump 
Truck 
Driver 35 
Tbnnes 
and over 419.90 15.70 435.60 

2% INCREASE 
Base Quarry 
Rate Allow Tbtal 
($) ($) ($) 

429.30 16.00 445.30 

These wage rates and allowances are based on the Engine 
Drivere (Quarries, Sand Pits and Limestone Quarries) 
Agreement 1991 and AG 15 of 1993. 

CURRENT 2% INCREASE 
Plant Base Quarry Base Quarry 
Operator Rate Allow Tbtal Rate Allow Total 
Level ($) ($) ($) ($) ($) ($) 
1 429.80 15.70 445.50 438.40 16.00 454.40 
2 419.90 15.70 435.60 428.30 16.00 444.30 
3 414.70 15.70 430.40 423.00 16.00 439.00 

CURRENT 
Plant Base Quarry 
Operator Rate Allow Tbtal 
Level ($) ($) ($) 
1 429.80 15.70 445.50 4 
2 419.90 15.70 435.60 A 
3 414.70 15.70 430.40 A 

Leading Hand Allowance 
CURRENT 

Base Rate Total 
($) ($) 

Over 3 under 10 em- 
ployees 17.60 17.60 

Over 10 and up to 20 
employees 28.20 28.20 

More than 20 employ- 
ees 34.80 34.80 

2% INCREASE 
Base Rate Total 

($) ($) 

17.95 17.95 

28.80 28.80 

35.50 35.50 

Appendix Number 3. 
These wage rates and allowances are based on the Metal 

and Electrical Trades Quarrying Industry Order No. 1963 of 
1990 and AG 15 of 1993 

CURRENT 2% INCREASE 
Base Quarry Base Quarry 
Rate Allow Total Rate Allow Total 

Level ($) ($) ($) ($) ($) ($) 
3 512.70 15.70 528.40 522.95 16.00 538.95 
2 485.50 15.70 501.20 495.20 16.00 511.20 
1 450.20 15.70 465.90 459.20 16.00 475.20 
Engineering 
Employee 399.20 15.70 414.90 407.20 16.00 423.20 

Leading Hand Allowance 
CURRENT 

Base Rate Total 

Over 3 under 10 em- 
ployees 

Over 10 and up to 20 
employees 

More than 20 employ- 
ees 

Electrical A and B 
Class Licence 

2% INCREASE 
Base Rate Total 

($) ($) ($) ($) 

17.60 17.60 17.95 17.95 

26.80 26.80 27.30 27.30 

34.60 34.60 35.30 35.30 

13.20 
' Base rate includes supplementary payments and tool allowance. 

Leading Hand Allowance 
CURRENT 

Base Rate Total 

Over 3 under 10 em- 
ployees 

Over 10 and up to 20 
employees 

More than 20 employ- 
ees 

2% INCREASE 
Base Rate Total 

($) ($) ($) ($) 

17.10 17.10 17.45 17.45 

27.80 27.80 27.95 27.95 

34.00 34.00 34.70 34.70 



THE ROYAL AUTOMOBILE CLUB OF WA 
(INCORPORATED) ENTERPRISE BARGAINING 

AGREEMENT (1992-1996) 
No. AG 26 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union— 
Western Australian Branch 

and 
The Royal Automobile Club of WA 

(Incorporated). 
No. AG 26 of 1994. 

The Royal Automobile Club of WA 
(Incorporated) Enterprise Bargaining 

Agreement (1992-1996), 
No. AG 26 of 1994. 

COMMISSIONER A.R. BEECH. 
9 May 1994. 

Order. 
HAVING heard Ms S. McGurk on behalf of the Applicant 
and Ms L. O'Farrell on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That The Royal Automobile Club of WA (Incorpo- 
rated) Enterprise Bargaining Agreement (1992-1996), 
No. AG 26 of 1994 be registered as an industrial 
agreement in accordance with the following Schedule 
from the commencement of the first pay period 
beginning on or after the 5th day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as The Royal Automobile 
Club of WA (Incorporated) Enterprise Bargaining Agree- 
ment (1992-1996), No. AG 26 of 1994. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Background 
7. Continuous Improvement Activities 1992-96 
8. Wages 
9. Dispute Settlement Procedure 

10. Commitments 
11. Renewal of Agreement 

Schedule A—Signatories to Agreement 

3.—Incidence and Parties Bound. 
(1) This agreement shall have effect throughout the Perth 

metropolitan area. 
(2) This agreement shall apply to and be binding upon: 

(a) The Royal Automobile Club of WA (Incorpo- 
rated) (the Club); 

(b) The Metals and Engineering Workers' Union— 
Western Australian Branch (the union); 

(c) All persons employed by the Royal Automobile 
Club of WA (Incorporated) pursuant to the RAC 
Patrol and Mechanical Services Award 1993. 

(3) The parties accept they are bound by the terms of this 
agreement for its period of operation and will oppose any 
applications by other parties to be joined to this agreement. 

(4) The parties to this agreement will comply with its 
terms, notwithstanding the provisions of any Award, Order 
or Industrial Agreement by which they are covered. 

4.—Date and Period of Operation. 
This agreement shall operate from the commencement of 

the first pay period beginning on or after the 5th May 1994 
and shall remain in operation until 1 August, 1996, at which 
time it shall cease to operate unless renewed following its 
review pursuant to Clause 11.—Renewal of Agreement, 
hereof. 

5.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted wholly 

in conjunction with the RAC Patrol and Mechanical 
Services Award 1993. 

(2) Where there is any inconsistency between this 
agreement and the parent award, this agreement shall prevail 
to the extent of the inconsistency. 

6.—Background. 
(1) The parties bound by this Enterprise Bargaining 

Agreement regard it as a continuing programme of 
restructuring and consolidation of Structural Efficiency 
Principles introduced as a result of the 1987 State Wage 
Case Decision. 

(2) The parties recognise that this agreement, along with 
amendments to the parent award and considerations which 
will come into place during the term of this agreement, shall 
lead to the fruition of the Structural Efficiency Principles 
introduced in 1987. 

(3) Fundamental to maintaining results already gained 
and to further commit the parties to continuing Structural 
Efficiency reform, the following initiatives have been put in 
place: 

(a) A Consultative Committee has been established to 
facilitate consultation between the employer and 
employees with a view to maintaining and 
developing a skilled and flexible workforce and to 
provide employees with career opportunities 
within the requirements of the award. 

(b) A procedure has been developed to allow for the 
resolution of any grievance or industrial dispute 
that may arise. 

(c) Regular meetings of the Consultative Committee 
has resulted in information sharing and problem 
solving instrumental to greater understanding and 
the promotion of harmonious relations between 
the Club and its employees. 

7.—Continuous Improvement Activities 1992-96 
(1) The parties are committed to the on-going process of 

continuous improvement. During the term of this Agree- 
ment, the parties agree to continue a commitment to 
Structural Efficiency and to implement the following short 
term issues: 

(a) Road Service Employees: 
(i) Continuous improvements in plotting and job 

allocation procedures will be implemented 
designed to increase patrol productivity by 
way of reduced non-productive travel and 
time and stand-by time. 

This includes but is not limited to subpar- 
agraphs (l)(a)(ii) through (l)(a)(v) hereof, 
which have been or will be implemented on 
ratification of this agreement by the Western 
Australian Industrial Relations Commission. 

(ii) To ensure an even spread of patrols over the 
metropolitan area at commencement of each 
shift by way of increased flexibility of work 
arrangement, columns on the established 
roster shall be redefined as designated geo- 
graphical zones, via North, South and East 
plus a Temporary column. 
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(iii) "Base starts" as designated in the estab- 
lished roster will be replaced by designated 
geographical point starts in all instances, 
unless advised otherwise by management, 
prior to shift start. 

The designated geographical point starts 
will be in accordance with the zones stipu- 
lated in subparagraph (l)(a)(ii) hereof as 
follows: 

North Zone: Floreat, Jersey Street park- 
ing area, Henderson Park. 

South Zone: East Fremantle, Riverside 
Road parking under Stir- 
ling Bridge. 

East Zone: East Perth, Number 4 car 
park. 

(iv) These arrangements do not in any way affect 
the agreement entitled, "Pre-shift Call On" 
recorded in the minutes of the 22nd meeting 
of the RAC Joint Committee. 

(v) Unproductive time will be reduced by the 
elimination of unnecessary attendance of 
patrols at headquarters for administration 
purposes, specifically by the use of prepaid 
envelopes for accounting and information 
transfer purposes and the strategic placing of 
replacement gas bottles and spares. 

(b) Vehicle Inspectors: 
(i) Vehicle Inspection Procedures 

Vehicle Inspection procedures have been 
revised, including workshop and on-site 
procedures, to ensure the inspection services 
meet RAC members' requirements and that 
productivity is improved. 

A review involving consultation between 
Vehicle Inspectors and the Club resulted in 
the following new inspection procedures 
being implemented on 1 July, 1993: 

• a "mechanical inspection" which em- 
phasises the major mechanical compo- 
nents of a vehicle and which will be 
completed in approximately 1.5 inspec- 
tion periods 

• a "master inspection" which is based 
on the existing full inspection but 
encompassing changes which may add 
value to the inspection or reduce inspec- 
tion time (particularly with respect to 
current 3 and 4 inspection period vehi- 
cles) 

• an "on-site inspection" which in- 
creases emphasis on the major mechani- 
cal components and decreases emphasis 
on cosmetic components. 

(ii) Automotive Information System 
To improve productivity by improving 

access to technical information by employees 
and also to add value to the Technical 
Advisory Service to members, the estab- 
lished Automotive Inspection System operat- 
ing in Perth was expanded and is to be 
introduced at all metropolitan branches. 

(2) The parties agree to implement improvements in 
efficiency of operation over the longer term: 

(a) Electronic Vehicle Location: 
The introduction of Electronic Vehicles Loca- 

tion technology for both patrol vehicles and 
member vehicles will be an aid to effective 
plotting and will give further effect to subpara- 
graph (l)(a)(i) hereof. This will be introduced as 
soon as the Club establishes its cost effectiveness. 

(b) Award Coverage: 
The parties agree to the establishment of one 

Award to include coverage of Patrols, Service 
Attendants, Vehicle Inspectors and Senior Vehicle 
Inspectors. By so doing, the industrial relations of 
employees covered will be enhanced and the 
administration thereof streamlined. 

(3) The parties have agreed to a classification which 
allows cross skilling Patrols and Vehicle Inspectors to be 
introduced. 

(4) (a) The parties have finalised a classification structure 
during the term of this Agreement which provides a career 
path within the scope of the RAC's Road Service and 
Vehicle Inspection Operations. 

(b) The RAC Patrol and Mechanical Services Award 1993 
will be amended to reflect this new structure. 

(5) The parties have agreed to allow for vehicle 
inspections on weekends as part of ordinary working hours. 

The award will be amended to reflect this agreement. 

8.—Wages. 

(U 
Increase on Award Base Rate 

Award 
Base 4]/2% 6% 772% 9% lO'^ 12% 
Rate 

(a) RAC Level 1 399.80 417.80 423.80 429.80 435.80 441.80 447.80 
(b) RAC Level 2 417.20 436.00 442.20 448.50 454.80 461.00 467.30 
(c> RAC Level 3 442.50 462.40 469.10 475.20 482.30 489.00 495.60 
(d) RAC Level 4 479.78 501.38 508.58 515.78 522.98 530.18 537.38 
(e) RAC Level 5 522.10 545.60 553.40 561.30 569.10 576.90 584.70 
(0 RAC Level 5a 522.10 545.60 553.40 561.30 569.10 576.90 584.70 
(g) RAC Level 6 546.50 571.10 579.30 587.50 595.70 603.90 612.10 

(2) (a) The increase to 6% of the award rate shall operate 
from the first pay period commencing on or after the date 
of ratification of this Agreement. 

(b) The remaining 1 '/z percent increases shall be applied 
at successive six monthly intervals. 

9.—Dispute Settlement Procedure. 
The Dispute Settlement Procedure shall be that as 

prescribed in Clause 20.—Avoidance of Industrial Disputes 
in the RAC Patrol and Mechanical Services Award, 1993. 

10.—Commitments. 
(1) All parties undertake that the terms of this Agreement 

will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) This agreement prescribes that further wage and salary 
increases shall not be made during its life. 

11.—Renewal of Agreement. 
Three months prior to the cessation of its period of 

operation the parties will review the continuation of this 
agreement, subject to an assessment of achievements in 
productivity and efficiency during its terms. 

Schedule A. 
Signatories to Agreement. 

"My Company understands its rights and obligations 
under this Agreement, has freely entered into it and wishes 
to have this Agreement registered." 
N. Harrison Date: 25/3/1994 
Signature on behalf of The Royal Automobile Club of WA 
(Incorporated) 
ACN (Number)  
228 Adelaide Terrace PERTH WA 6000 
Address 
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THE COMMON SEAL of Metals and Engineering Work- 
ers' Union—Western Australian Branch was hereunto 
affixed in the presence of: 
J. Sharp-Col lett Date: 28/3/1994 
Secretary 
1111 Hay Street West Perth 
Address 

S. McGurk Date: 28/3/1994 
Organiser 
1111 Hay Street West Perth 
Address 

TUBEMAKERS KWINANA PIPE PLANT JOINT 
ENTERPRISE DEVELOPMENT AGREEMENT 

No. AG 21 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Tubemakers of Australia Limited, Water, Oil and Gas 
Industries Division—Steel Pipelines 

and 
Australian Electrical, Electronics, Foundry & Engineering 

Union (WA Branch). 
No. AG 21 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
13 April 1994. 

Order. 
Registration of an Enterprise Bargaining 

Industrial Agreement 
No. AG 21 of 1994. 

HAVING heard Ms L. O'Farrell on behalf of the Applicant and 
Mr N. Hodgson on behalf of the Respondent, and by consent, 
the Commission pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Agreement titled the Tbbemakers Kwinana 
Pipe Plant Joint Enterprise Development Agreement, 
as set out in the Schedule attached hereto and signed 
for me for identification, be registered as an Industrial 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be referred to as the Tbbemakers 

Kwinana Plant Joint Enterprise Development Agreement. 

2.—^Arrangement. 
1. Title 
2. Arrangement 
3. Parties Bound 
4. Market Forces 
5. Joint Development Concept 
6. Mission 
7. Vision 
8. Objectives 
9. Key Performance Indicators 

10. Commitment to Agreement 
11. Award Re-classification 
12. Learning Program 
13. Duration of Agreement 
14. Remuneration 
15. Relationship with Parent Award 
16. Form of Agreement 
17. Signatories 

Appendixes 
1. Review of Previous Enterprise Agreement 

1A. Review of Previous Measures 

2. Items to Improve Productivity 
3. Classification Structure 

3.—Parties Bound. 
Tbbemakers—Kwinana Pipe Plant; 
Australian Electrical, Electronics, Foundry and Engineer- 

ing Union (Western Australian Branch). 

4.—Market Forces, 
Tbbemakers Kwinana Pipe Plant manufactures steel 

pipelines for the Australian water and waste water market, 
and API Line pipe for the oil and gas industry. 

The business services major water authorities and water 
and waste water projects. 

The business competes directly with other pipeline 
material suppliers, such as ductile iron, PVC and GRP and 
overseas interests, especially New Zealand. 

Competition is very aggressive and there is little 
opportunity to pass on price increases to the customer and 
so the business must become more efficient. 

5.—Joint Development Concept. 
For these reasons and to ensure the long term viability for 

the Tbbemakers Kwinana Pipe Plant, the parties and 
employees agree that we must work together to continuously 
improve customer Satisfaction and World Class Operating 
Performance, so that we might sustain our competitive edge. 

The parties and employees agree to work to remove any 
barriers which inhibit progress on these themes, thus giving 
us the ability to respond faster than our competitors to the 
customers valid requirements. 

The parties and employees agree that by working together 
to continually improve the business, joint benefits will 
result. 

6.—Mission. 
Steel Pipelines (of which Kwinana Pipe Plant is an 

important part) aim is to be the leading Australian supplier 
of water and waste water steel pipeline systems to best 
international standards, satisfying its customers needs, 
through the optimum use of its resources. 

7.—Vision. 
The vision for Tbbemakers Kwinana Pipe Plant is to be 

one business team, comprising three works area teams and 
one support team. These teams made up of highly skilled 
employees who continually interact with each other and who 
are responsible for and continually improve the processes 
within their work areas, so as to achieve the business 
mission. 

Work Area Teams 

Yard Tbam 

Press/Spiral Team Coating/Lining Team 

Support Tbam 

The concept of teamwork is paramount to the success of 
the business. 

8.—Objectives. 
The objectives of this Agreement are to: 

(1) Improve upon the Enterprise Agreement of 5th 
June, 1992 (see Appendix 1A). 

(2) Improve the current performance of Tbbemakers 
Kwinana Pipe Plant. 

(3) Unite all Tbbemakers Kwinana Pipe Plant em- 
ployees in a common commitment to: 

• achieve competitive advantage through con- 
tinuously improving plant uptime, skill lev- 
els, product quality and flexibility to meet 
customer requirements; 
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• foster the building of work area teams 
responsible for the area processes; 

• foster an obsession for elimination of waste 
and error; 

• develop pride in the workplace. 
9.—Key Performance Indicators. 

The key performance indicators (KPI's) are a measure of 
the progress toward achieving the objectives set out above. 

Some indicators were included in the previous Enterprise 
Agreement. A formal review of this Agreement and these 
indicators is included in Appendix 1. 

It is intended to build on these indicators as outlined in 
the process below: 

• Each Work Area Tfeam (WAT), including the 
Support Tfeam, will develop agreed KPI's which 
will be regularly monitored for progress toward 
the goal of "world class". The aim being to 
continuously improve, so as to bridge the gap, 
between current performance and that of world 
class. These KPI's will reflect indicators which 
can be influenced by the performance of the WAT. 

It is expected that this process will be completed by the 
end of February, 1994. 

As a guide to the development of key performance 
indicators by each WAT the following comments are given 
to assist. 

• In the business we sell production time. If we can 
produce more pipe in the available time then we 
have the opportunity to gain more work. Obvi- 
ously, quality and safety cannot be comprised. 

• Each WAT therefore needs to focus on: 
• improving production rates; 
• eliminating breakdowns; 
• reducing changeover time; 
• material yields. 

Whatever is stopping the process should be investigated 
and action taken to eliminate the root cause. 

Factors which the WAT's can influence are: 
• The flexibility of the Team to do tasks associated 

with changeovers and minor maintenance within 
the WAT; 

• Team working on breakdown causes within their 
control, competency and skill and as long as is 
safe and legal; 

• Product quality and rework. 
• Safety and housekeeping; 
• Continue to improve conditions in working envi- 

ronment. 
The WAT's can use the Support Team to provide 

resources to assist with solutions to systems problems over 
which the WAT has no control. 

The role of the Support Tfeam is principally to service the 
needs of the WAT's and to provide the necessary resources 
to enable the WAT's to achieve their improvement goals. 

Typical services and resources that the Support Team can 
provide are: 

• business management expertise; 
• proper communication of external customers valid 

requirements to WAT's; 
• production planning expertise; 
• technical expertise; 
• human resources; 
• payroll and clerical services; 
• process improvement analysis; 
• monitoring of WAT performance. 

The flexibility of the Support Team between functional 
areas is also paramount to the concept of a small highly 
skilled leadership team. 

The success of the Support Tfeam will be directly reflected 
in the KPI's of the WAT's. 

Individuals from the Support Team have been assigned 
to each of the WAT's so as to provide the services outlined 
above. 

These agreed KPI's and those of the WAT's will be 
formally reviewed by the Consultative Tfeam on a monthly 
basis (or more often if required) and necessary corrective 
actions implemented to ensure continuous improvement. 

Communication of all KPI's will be to all employees on 
a monthly basis. 

All members of the Support Team are encouraged to 
participate in continuous improvement activities via the 
TCIP teams or with individual suggestions. 

10.—Commitment to Agreement. 
The parties and employees remain committed to the 

previous Enterprise Agreement and have agreed a further list 
of specific items aimed at improving productivity and 
flexibility as part of this Agreement. 

This list is an integral part of this Agreement and is 
detailed in Appendix 2. 

The parties and employees also agree that they will do all 
possible to ensure the people they represent are committed 
to the spirit of this Agreement. To this end, it is intended 
that all employees receive a copy of this Agreement. 

11.—Award Re-Classification. 
Re-classification of groups A to M of the Steel 

Fabrication Industry Order to wage group C8 to C13 in 
accordance with the Metal Trades (General) Award 1966 
No. 13 of 1965 has been agreed as part of this Agreement, 
base pay rates are listed as follows: 

Wage Group—C8 
Engineering Tradesperson Special Class Level 1 
(Relativity to CIO to 110%) 
Base Rate—$539.65 
Wage Rate—C9 
Engineering Tradesperson Level 11 
(Relativity to CIO—105%) 
Base Rate—$515.12 
Wage Group—CIO 
Engineering Tradesperson Level 1 
Base Rate—$490.59 
Wage Rate—Cll 
Production Employee Level IV 
(Relativity to C10—-92.4%) 
Base Rate—$453.30 
Wage Group—C12 
Production Employee Level III 
(Relativity to C10—87.4%) 
Base Rate—$428.78 
Wage Rate—C13 
Production Employee Level II 
(Relativity to C10—82%) 
Base Rate—$402.28 

It is agreed that long service leave entitlements shall 
remain the same and in accordance with Clause 3.—Period 
of Leave in the Steel Fabrication Industry Order. Machine 
Operator 1 tasks are placed in Wage Group Cll on 
reclassification. This rate will apply on commitment to this 
Agreement until such time as a Skills Assessment Audit has 
been conducted. Upon results of this assessment, if an 
employee is classified as C12 and does not wish to do C11 
modules that employee will be re-classified to C12. 
Accordingly, if a current C12 employee is re-classified as 
C11 back pay to the date of commitment to this Agreement 
will apply, this will also apply to tradespersons, if their 
classification is above C10. 
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12.—Learning Program. 
It is recognised by all parties that, for the WAT's and 

Support Tfeam to function as outlined in the Vision, there 
must be a structured learning program. 

It is agreed by all parties that work will commence 
immediately on the formal development of the skills 
modules. 

It is further agreed that there will be a sharing of learned 
skills among all individuals. Ibis transfer of knowledge is 
seen as a key activity in achieving the flexibility described 
in the Objectives. 

The Consultative Team will continue to develop and 
agree competency standards and assessment methods. 

The skills identified have been linked to the career path 
classification of the Metal Trades (General) Award 1966 No. 
13 of 1965. 

The classification structure is detailed in Appendix 3. 

13.—Duration of Agreement. 
This Agreement shall apply until 30th June, 1995. 

Renegotiation will take place prior to this date, with a new 
Agreement being in place by 1st July, 1995. 

14.—Remuneration. 
Remuneration increases will be the subject of a review at 

which time the parties will need to agree that satisfactory 
improvement has been made in the KPI's which measure 
progress towards achieving the Objectives of the Agreement. 

Following the completion of a satisfactory review, the 
remuneration increases can be as outlined in the table below: 
Date Prerequisite for Increase Amount of 

Increase 
15 Etecember, Commitment to Agree- 3% 
1993 ment (Signatures) 
1 June, 1994 Satisfactory review of 1.5% 

Agreed KPI's 
1 December, Satisfactory review of 1.5% 
1994 Agreed KPI's 

TOTAL 6.0% 
The first increase is available in the first full pay period 

after the 15th December, 1993 on obtaining commitment, 
via the signatures of the parties. 

These increases shall apply to ordinary hourly rate of pay. 
In general there shall be no further increases over the 6% 

for the life of this Agreement, however, the parties agree 
there may be separate negotiations where measured per- 
formance improvement is achieved over and above those 
covered in this document. 

These increases shall not be available simply for the 
implementation of matters contained elsewhere in this 
Agreement. Such increase will only be achieved where: 

• genuine agreement is reached between the parties; 
• the increases are based on achievement of actual 

and additional improvements for the Plant; 
• actual improvements is determined by an agreed 

approach. 
The parties agree that negotiation over additional per- 

formance based increases will not lead to disputation. 

15.—Relationship with Parent Award. 
Consistent with the purpose of the Agreement and the 

commitment of the parties and employees, it is not intended 
to erode current conditions of employment as described in 
the Metal Trades (General) Award 1966 No. 13 of 1965 and 
the Steel Fabrication Industry Order or the previous 
Enterprise Agreement. 

Any intended changes will be the subject of discussion 
and agreement between the parties. 

16.—Form of Agreement 
It is intended that this signed Agreement forms the new 

registered Enterprise Agreement. 

17.—Signatories. 
"My Company understands its rights and obligations 

under this Agreement, has freely entered into it and wishes 
to have this Agreement registered." 
DAVD J. CLARK 
Signature of behalf of Thbemakers of Australia Limited 
ACN (Number) 007519646 
DAVID J. CLARK 
Name of person authorised to sign (print) 
Date: 14/02/94 

Signed by Consultative Team Member: 
E.S. JORSBURY 
Signature 
E.S. JORSBURY 
Name of person authorised to sign (print) 
Date: 14/02/94 

Signed by Representative for and on behalf of employees: 
M. PANHOYZEN 
Signature 
M. PANHOYZEN 
Name of person authorised to sign (print) 
Date: 14/02/94 

THE COMMON SEAL OF Australian Electrical, Electron- 
ics, Foundry and Engineering Union was hereunto affixed 
in the presence of: 
J.D. FIALA 
Signature 
ORGANISER 
Title (Print) 
Date: 10/02/94 
N. HODGSON 
Signature 
Industrial Officer 
Title (Print) 
Date: 10/02/94 

Appendix 1 

Review of Previous Enterprise Agreement 

Enteiprise Agreement 1991/92 1992/93 Target Result 
Measures 

Spiral—Non Productive 12% 2.8% 5% Achieved 
Spiral—Coil Change 35 mins 22 mins 20 mins Improved 
Spiral Weld Repairs 

—Blow Thru's 13% 13% 6% Ongoing 
—Stop Starts 44% 17.2% 30% Achieved 

Closing Rolls Running 83% 84.9% 95% Ongoing 
Time 
Dipping Beam 

—Non Productive 6.4% 4% 3% Improved 
Cement Lined Pipe End 0.45-0.75 0.15 0.3 Achieved 
Repairs (Hours Per Pipe) 
Unscheduled Stoppages 

—Spiral 15% 12.9% 7% Improved 
—Press 3.1% 6.2% 1.5% Ongoing 
—Coating 8.4% 3.4% 5% Achieved 

T.Q.M. Involvement 40% 45% 60% Improved 
T.Q.M. Teams 

—Completed Pro- 0 2 4 Ongoing 
jects 
5 Star Rating 1 2 2 Achieved 
Absenteeism (% of hrs 2.6% 3.1% <2.6% Ongoing 
available) 
KEY PERFORMANCE 
INDICATORS 
Delivery Performance 
Sintakote Yield 
Steel Yield 
Customer Complaints 
External Audits (No. 
NC-CAR) 
Internal Audits (No. 
NC-CAR) 
Number of L.T.I. 
Number of M.T.I. 

6.5% 0.2% 
85% 86.6% 

97.5% 98.4% 
0 1 

of 10 12 

of 36 19 
4 2 
19 15 

0 Ongoing 
90% Ongoing 
98% Achieved 

0 Ongoing 
7 Ongoing 

25 Achieved 

0 Improved 
0 Improved 
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Review of Previous Measures 

WAT Key Performance Indicators 

Spiral Steel Yield (%) 
Non Productive (%) 
Coil Change (Min) 
Blow Thm's (%) 
Stop Starts (%) 
Unscheduled Stoppages (%) 

Press C/Rolls Running Time (%) 
Unscheduled Stoppages (%) 
Dipping Beam—N.P. (%) Coating Unscheduled Stoppages (%) 
Sintakote Yield (%) 
Cement Lined Pipe End Repairs 
(his/pipe) 
Absenteeism (%) Plant 5 star Rating 
External Audits (No. of NC-CAR) 
Internal Audits (No. of NC-CAR) 
Delivery Performance 
Customer Complaints 
No. of L.TI. 
No. of M.T.I. 

Appendix 2 

Items to Improve Productivity 

The following list of specific items has been agreed in 
order to continue to improve the flexibility and productivity 
at TUbemakers Pipe Plant. The list is not intended to be 
exhaustive, but rather indicative of the continuous improve- 
ment of teamwork and co-operation achieved among all 
employees following the last Enterprise agreement. 

Improvements 

• a commitment to the concept of the Work Area 
Team (WAT) responsible for: 

— process control 

— process improvement/elimination of waste 
and error: 

• Sintakote yield 

• Steel yield 

• Flux yield 

• Consumable usages 

— safety (including housekeeping and the use 
of personal protective equipment) 

— flexibility of all members of the WAT 
between work stations/tasks 

— understanding the quality requirements 
which will be measured by: 

• Corrective Actions—Internal and exter- 
nal audits 

• Customer complaints 

• Non-conformances—internal reporting 

• employment of casuals on an as needs basis (for 
the purpose of redundancy, if an employee is made 
permanent, service will include casual employ- 
ment) 

• improved safety performance 

• agree on a process of consultation for pre-arranged 
absence 

• elimination of clock cards 

• introduction of EFT for payment of wages weekly 
initially, to be reviewed after six (6) months with 
the aim of payment made fortnightly 

• an understanding of the "customer/supplier" 
concept in relation to production process 

• engineering tradesperson (mechanical) as part of 
the WAT and to assist with the training of the 
production system employee within their WAT 

• production system employees to leam basic 
welding so as to be able to do "in-line" weld 
repairs such as seam weld at closing rolls/end 
welder and tack weld at spiral machine. 

Appendix 3 

Classification/Skills—C13 
TAPE modules required Production Level 11 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

Not required Not required —Production operations —Able to provide support work to process machines 
assistance to work station operators. 
—Able to provide support work to process machines & 
assistance to work station operators. 
—Able to provide assistance to yard crew. 

—Machine operation —Able to operate a selected production work station in 
accordance with procedure. 
—Able to assist tradesperson during break downs. 

—QA procedures —Able to identify & understand QA procedures relevant 
to tasks being performed. 

—Safety procedures —Able to identify & understand safety procedures 
relevant to: 

(a) General site 
(b) Specific tasks being performed 

—Set up of machines —Able to assist in the setting up of machinery. 
—TQM team member training —Able to participate in work area improvement teams. 



2i 13 

Classification/Skills—C12 
TAPE modules required 

Skills Necessary 
Production Level HI 

Indicative tasks within WAT 
given appropriate training or instruction 

Compulsory NBB-01 

NBB-05 
NBB-09 

Elective 
(Any 6 full units) 

NBB-03 
NBB-07 
NBB-11 

Communication & 
Industrial Relations 
Occupational Health 
& Safety Oft) 
Quality concepts Oft) 
Welding & thermal 
cutting 

Material handling ('/2) 
Hand & power tools 
Mechanical compo- 
nents 
Materials science Oft) 

MMAW-1 manual 
metal arc welding 
Saw. submerged arc 
welding 
Power & transmission 
systems Oft) 
Operational 
maintenance— 
mechanical 
Use and care of 
lifting equipment 
Pendant(hand 
controlled) o/head 
crane 
measurement— 
introduction 

—Flexibility between work 
stations within WAT 

-Set up of machines 

—QA procedures 

—Safety manual & procedures 

—QA checking 

-Data records 

—O/head cranes & small forks 

-PLC data input 

—Training 

—TQM team member or leader 

—Operate work stations in accordance with 
procedures. 
—Minor maintenance of machinery operated. 

—Able to set up machineiy given instruction 
guidance. 

—Able to demonstrate a working knowledge of QA 
procedures relevant to tasks being performed. 

—Able to demonstrate general knowledge of 
safety system. 
—Able to demonstrate working knowledge of 
safety procedures. 

—Able to ensure by mechanical or visual checks 
that product leaving their workstation is 
within tolerances defined for the job. 

—Able to keep records on pro-forma documents 
any relevant production data. 

—Certification to operate small forklifts & 
overhead cranes. 

—Able to key into pic's process control 
information from work instruction. 

—Able to assist with instruction on machine 
operation in conjunction with the trainer. 

—Able to participate in work area improvement 
teams. 

Classification/Skills—C11 
TAPE modules required 

Skills Necessary 
Production Level IV 

Indicative tasks within WAT 
given appropriate training or instruction 

Compulsory NBB-12 

AAT-M01 
AAT-M01 

AAT-M02 
EPC-04 

Elective (any EPC-84 
6 full units) NBB-13 

EPC-111 

NE-69 
NBB-04 

PTM-M01 

BCT-M01 

EPC-19 
EPC-157 

EPC-87 

Engineering drawing 
interpretation 
Functional 
Functional 
mathematics lft 
Inventory procedures 
Production 
supervision 1 

Production 
technology/systems 1 
Production training 1 

Workplace safety 
Engineering science 
Adhesives & plastic 
welding 
Electrical 
fundamentals 

Industrial software 1 
Computing in 
engineering 

Polymeric material— 
introduction 
Blaster coater— 
surface preparation 
Inventory control 
Production—process 
Monitoring 1 
measurement— 
introduction 

-Flexibility between wats 

—Set up of machines & saw's 

—QA system (KQ11) 

—Safety manual & procedures 

—QA checking of all WAT 
operations 

-Basic keyboard skills 

-Training 

—TQM team leader or 
facilitator 

—Operate work stations in accordance with 
procedure or 
—Certification for 16 tonne fork lift or 10 
tonne mobile crane. 

—Able to set up machines in waL 

—Able to determine QA procedure relevant to a 
given task. 
—Able to demonstrate a working knowledge of 
QA system. 

—Able to demonstrate working knowledge of 
safety system. 

—Able to identify deviations from required 
required production specification anywhere 
within WAT. 

—Able to store & retrieve data relevant to the 
WAT from computers. 

—Able to assist with instruction on machine 
operation at a level higher than C12. 

—Able to lead work area improvement teams. 



Classification/Skills—C10 
TAPE modules required Engineering Tradesperson 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

Trade certificate Trade certificate Set up 
Tooling 
Capital works 

) Under 
) limited 
) supervision 

Training Able to assist m the training of apprentices. 
TQM team member or leader 
or facilitator 

—Able to participate in work area improvement 
teams. 

General works main —Inspection & testing of capital equipment under 
direction. 

Safety procedures —Able to identity & understand 
safety procedures relevant to:— 
—General site 
—Tag out/danger 

QA procedures —Able to identify & understand QA procedures 
relevant to tasks being performed. 

Communication —Maintain routine records used for maintenance 
purposes. 
—Given engineering tasks, liaise with other 
tradespersons & technical staff, via written 
media and on site communcation systems when 
necessary. 

Classification/Skills—C9—Mechanical 
TAPE Modules required Engineering Tradesperson Level 11 

No Titles Skills necessary Indicative tasks within WAT 
given appropriate training or instruction 

NM57 
NM58 

Hydraulics 2 
Hydraulics 3 

General maintenance —Undertake preventative maintenance checks 
on site equipment and maintain relevant 
records. 

NM60 
NM61 

Pneumatics 2 
Pneumatics 3 

—Able to mark up modifications to site 
Mechanical drawings. 
—Fault find from drawings. 
—Manufacture & commission from drawings 

Component drawing maintenance/ 
reading (commissioning) 

NF43 
NF44 

Light fabrication 1 
Light fabrication 2 

Training —Provide significant instruction/training 
T'S. 
—Be an active member of WAT'S. 

NM28 Fitting techniques 2 TQM team member or leader or 
facilitator 

—Able to participate in work area 
improvement teams. 

NM02 
NM44 

Milling 2 
Engineering drawing 2 

Calibration officer —Calibrate plant equipment in accordance 
with applicable procedures. 

CN404 Train the trainer Fault nndmg —Given faulty mechanical or power 
equipment, diagnose the problem and 
repair system (incl. pneum/hydraulics). Maintenance supervi 

sion * 
* lb be confirmed Light fabrication —Able to fabricate components/equipment 

from drawings and/or specifications 
provided. 

1. ** Other modules may be undertaken by mutual agreement prior to commencement 
2. 3 Modules are to be completed (selection of modules should be discussed with coordinator). 



Classification/Skills—C9—Electrical 
TAPE modules required Engineering Tradesperson Level II 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

NE50 

NE35 

Programmable control- 
lers 
Industrial electronics 
fault finding 

PLC programming —Able to identify and modify faults within PLC 
programs. 
—Able to modify ladder diagrams and records 
relating to PLC changes. 

NE41 Control system princi- 
ples & applications 

Drawing maintenance —Able to mark up modifications to site 
electrical drawings. 

NE31 

CN404 

Electrical drawing 
interpretation & con- 
nection 
Train the trainer 

General maintenance 

TQM team member or leader 
or facilitator 

—Undertake preventative maintenance checks on 
site equipment and maintain relevant records. 

—Able to participate in work area improvement 
teams. 

Industrial electronics 

Calibration officer —Able to calibrate plant equipment in accordance 
with applicable procedures. 

NE35 

Variable speed drives * 
Maintenance supervi- 
sion * 
* lb be confirmed 

Training —Provide significant instruction on work area 
elements to WAT'S. 
—Be an active member of WAT'S. 

Commissioning —Given system diagrams, instruction & procedures 
undertake the commissioning of new capital 
equipment. 

1. ** Other modules may be undertaken if mutual agreement is reached prior to commencement. 
2. 3 Modules are to be completed (selection of modules should be discussed with co-ordinator). 

Appendix 3 

Classification/Skills—C8—Electrical 
TAPE Modules required Engineering Tradesperson Level II 

No. Titles Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

NE51 

NBB04 

Programmable control- 
lers 3 
Computing in engineer- 
ing 
Industrial software 1 

Maintenance electronic 
equipment 

—Undertake fault finding & general maintenance 
of 6 probe & equivalent level equipment 

NE69 
NE123 Industrial control Leadership/training —Schedule and direct a small work team for 

general maintenance in an accepted manner. 
—Supervise capital works under direction. 

NM31 
NM32 

Pneumatics 1 
Hydraulics 1 

TQM team member or leader 
or facilitator 
PC knowledge 

PLC programming 

—Able to participate in work area improvement 
teams. 
—Use of spreadsheet software for maintenance 
records, and basic keyboard skills. 
—Write & commission small to medium size PLC 
programs. 

CAD drafting * 

* lb be confirmed 

Capital works —Actively participate in design & comm. of 
electrical requirements of small/medium sized 
equipment improvements. 
—Identify components necessary for the 
installation of small/medium capital works. 

1. ** Other modules may be undertaken if mutual agreement is reached prior to commencement 
2. 3 Modules are to be completed (selection of modules should be discussed with co-ordinator). 
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Classification/Skills—C8—Mechanical 
TAPE modules required Engineering Tradesperson Level I 

Skills Necessary Indicative tasks within WAT 
given appropriate training or instruction 

Fluid control 2 
Hydraulics 4 
Pneumatics 4 

Fabrication 3 
Himing 3 

CAD drafting : 

* lb be confirmed 

Capital works 

Pneumatics/hydraulics 

TQM team member or leader 
or facilitator 
Leadership/training 

PLC knowledge 

Machine/fabrication 

Installation & commissioning 

PC knowledge 

—Actively participate in design & commissioning 
of equipment for small to medium sized equipment 
improvements. 
—identify components necessary for the 
installation of small/medium capital works. 
—Given a pneumatic/hydraulic circuit, modify 
documentation to accommodate additional or 
replacement components. 
—Diagnose problems from circuit diagram. 
—Select appropriate equipment given reference 
material. 
—Able to participate in work area improvement 
teams. 
—Schedule & direct a small work team for general 
maintenance in an accepted manner. 
—Supervise capital works under direction. 
—Have an appreciation of the operation of pic 
programs and trouble shooting techniques. 
—Given drawing or specification, produce complex 
shapes. 
—Able to design & fabricate components/equipment 
from given specifications under limited 
supervision. 
—Given layout drawings, suppliers specifications, 
follow procedures for correct installation of a 
basic mechanical production system. 
—Given appropriate training or instruction. 
—Use spreadsheet software for maim, records, 
and basic keyboard skills. 

1. ** Other modules may be undertaken if mutual agreement is reached prior to commencement. 
2. 3 Modules are to be completed (selection of modules should be discussed with co-ordinator). 

AWARDS/AGREEMENTS— 
Variation of— 

CHILD CARE (LADY COWRIE CHILD CENTRE) 
AWARD 

No. A3 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, 

Western Australian Branch 
and 

Lady Cowrie Centre. 
No. 1551 of 1993. 

Child Care (Lady Cowrie Child Centre) Award 
No. A3 of 1984. 

CHIEF COMMISSIONER W.S. COLEMAN. 
19 April 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr M. Barker (of Counsel) on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Child Care (Lady Cowrie Child Centre) 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 

the beginning of the first pay period commencing on 
or after the 15th day of February, 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 23.—Wages: 

A. Delete the preamble to subclause (1) and sub- 
clause (1) and insert the following in lieu thereof: 

The minimum weekly rate of wage payable to 
persons employed pursuant to this award shall include 
the arbitrated safety net adjustment of $8.00 per week, 
operative from the beginning of the first pay period on 
or after 15 February, 1994: 

Column B Column C Column D 
$ $ $ 

(per week) (per week) (per week) 
(IXa) Child Care Sup- 

port Employee— 
Grade One— 
Cleaner 372.60 372.60 372.60 
Child Care Sup- 
port Employee— 
Grade One— 
Kitchen Hand 379.30 379.30 379.30 
Child Care Sup- Step I 383.50 383.50 383.50 
port 
Employee—Grade Step II 383.50 391.80 391.80 
Two 
Child Care/Trades 404.90 414.90 425.20 
Employee 425.20 425.20 425.20 



Child Care 
Giver 

Qualified Child 
Care Giver 

Assistant 
Co-Ordinator 
Grade One 

Assistant 
Co-Ordinator 
Grade Two 

Assistant 
Co-Ordinator 
Grade Three 

(per week) 
372.60 
382.00 
391.50 
393.30 
411.00 
422.00 
435.50 
454.20 
471.00 
487.30 
499.40 
443.50 
479.40 
494.60 
519.10 
527.70 
446.00 
481.75 
498.00 
517.10 
529.10 
448.50 
486.10 
500.45 
515.60 
539.10 

(per week) 
372.60 
382.00 
391.50 
401.00 
411.00 
422.00 

Column D 
S 

(per week) 
372.60 
382.00 
391.50 
401.00 
411.10 
422.00 

Step VII 
Step VIII 
Step IX 

(per week) 
708.30 
746.60 
775.00 

(b) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Column B 
of this clause, inclusive of the Arbitrated Safety 
Net Adjustment, shall be operative from the 
beginning of the first pay period on or after 15 
February, 1994. 

(c) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Column C 
of this clause shall be operative from the 
beginning of the first pay period on or after 10 
May, 1994. 

(d) The rate payable to persons pursuant to the 
relevant classification in subclause (1) Column D 
of this clause shall be operative from the 
beginning of the first pay period on or after 10 
November, 1994. 

B. Delete the preamble to subclause (3) and para- 
graph (3)(a) and insert the following in lieu 
thereof: 

The minimum annual rates of salary payable to Early 
Childhood Educators engaged in the undermentioned 
steps shall include an arbitrated safety net adjustment 
of $8.00 per week operative from the first pay period 
commencing on or after 15 February, 1994: 

(a) Salary Level $ (per annum) $ (per week) 
Step I 25,019 479.60 
Step II 26,558 509.10 
Step III 27,992 536.60 
Step IV 29,218 560.10 
Step V 30,449 583.70 
Step VI 31,988 613.20 
Step VII 33,678 645.60 
Step VIII 35,061 672.10 
Step IX 36,292 695.70 
Step X 37,831 725.20 
Step XI 39,364 754.60 

C. Delete paragraph (a) of subclause (4) of this clause 
and insert die following in lieu thereof: 

(a) The minimum weekly rate of wage payable to 
persons employed pursuant to the classification of 
Co-ordinator shall include arbitrated safety net 
adjustment of $8.00 per week operative from the 
first pay period commencing on or after 15 
February, 1994: 

$ (per week) 
Step I 553.50 
Step II 581.50 
Step III 604.10 
Step IV 634.60 
Step V 666.00 
Step VI 693.50 

CLERKS' (ACCOUNTANTS' EMPLOYEES) AWARD 
1984 

No. A 8 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 
and 

T.E. Ball and Others. 
No. 124 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Accountants' Employees) Award 
1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 1 April 1994. 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 

Schedule. 
Clause 11.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Adult Employees (Rate Per Week): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.40 8.00 369.40 
At 22 years of age 365.60 8.00 373.60 
At 23 years of age 369.30 8.00 377.30 
At 24 years of age 373.30 8.00 381.30 
At 25 years of age and 
over 377.70 8.00 385.70 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerks (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.70 8.00 391.70 

Hie adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 



CLERKS' (BAILIFFS' EMPLOYEES) AWARD 1978 
No. R 19 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

Bailiff's Office, Perth and Others. 

No. 126 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 

HAVING heard Mr R J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks (Bailiffs' Employees) Award 1978 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after 1 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (COMMERCIAL RADIO AND 
TELEVISION BROADCASTERS) AWARD OF 1970 

No. 14C of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

TVW Limited, and Others. 

No. 127 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks (Commercial Radio and Tfclevision 
Broadcasters) Award of 1970 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

Clause 12.—Rates of Pay: Delete subclauses (2) and (5) 
of this clause and insert in lieu thereof— 

(2) Adults (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 years of age 365.30 8.00 373J0 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

(5) Assistant Bailiffs (wages per week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Tbtal Rate 
$ $ $ 

On appointment 364.00 8.00 372.00 
After six months' service 407.30 8.00 415.30 
After two years'service 431.70 8.00 439.70 

The adjustment of $8.00 per fortnight reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis of 
that principle the safety net adjustment is absorbable to the 
extent of any equivalent amount in rates of pay—whether 
over-award, award or enterprise agreement—in excess of the 
minimum rates (classification rate and supplementary 
payments) prescribed in accordance with the September 
1989 State Wage Decision. 

Schedule. 

Clause 8.—Rates of Pay: Delete subclause (2) of this 
clause and insert in lieu thereof— 

(2)Adult Employees (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Ibtal Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 years of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.(X) 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Ibtal Rate 
$ $ $ 

(c) Senior Clerks (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.20 8.00 391.20 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 
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CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

H.P.C. Pty Ltd and Others. 
No. 54 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

HAVING heard Mr R J. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Commercial, Social and Profes- 
sional Services) Award No. 14 of 1972 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay: Delete paragraph (a) of 

subclause (3) of this clause and insert in lieu thereof— 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 

S 
Grade 1 
1st year of experience at this grade 52.70 
2nd year of experience at this grade 54.50 
3rd year of such experience and 

thereafter 55.90 
Grade 2 
1st year of experience at this grade 57.20 
2nd year of experience at this grade 57.70 
3rd year of such experience and 

thereafter 58.50 
Grade 3 
1st year of experience at this grade 59.40 
2nd year of such experience and 

thereafter 60.00 
The supplementary payment at classification levels 

includes an adjustment of $8.00 per week reflecting the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-awaid, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Clerks' Union of Australia, Industrial Union of 

Workers, WA Branch 
and 

H.P.C. Pty Ltd and Others. 
No. 54 of 1994. 

COMMISSIONER C.B. PARKS. 
9 May 1994. 

Correction Order. 
WHEREAS an error occurred in Order No. 54 of 1994 dated 
2 May 1994, the following correction is made: 

Replace the direction to amend in relation to Clause 
10.—Rates of Pay, with— 

Clause 11.—Rates of Pay: Delete paragraph (a) of 
subclause (3) of this clause and insert in lieu 
thereof— 

(Sgd.) C.B. PARKS, 
IL.S.l Commissioner. 

CLERKS' (CONTROL ROOM OPERATORS) 
AWARD 1984 

No. A 14 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

Chubb Australia Ltd and Others. 
No. 121 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Control Room Operators) Award 
1984 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Control Room Operators (Wages per week): 

Arbirated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

During the fiist six 
months experience 361.40 8.00 369.40 

Thereafter 395.50 8.00 403.50 
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The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (CREDIT AND FINANCE 
ESTABLISHEMENTS) AWARD 

No. 16 of 1952. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Australian Guarantee Corporation Ltd. 

No. 128 of 1994. 
COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Clerks' (Credit and Finance Establish- 
ments) Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 1 April 1994. 

CLERKS' (CUSTOMS AND/OR SHIPPING AND/OR 
FORWARDING AGENTS) AWARD 

No. 47 of 1948. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

Stevenson & Holland, and Others. 
No. 129 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Customs and/or Shipping and/or 
Forwarding Agents) Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 1 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

(Sgd.) C.B. PARKS, 
[U.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Adult Employees (Rate Per Week): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 yeats of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerks (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.20 8.00 391.20 

Schedule. 
Clause 10.—Rates of Pay: Delete subclause (2) of this 

clause and insert in lieu thereof— 
(2) Adult Employees (Rate Per Week): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 yeats of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age and 
over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or ledger 
machine operators shall receive $4.10 per week in addition to 
the rates set out in paragraph (a) of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerics (classified 
as such or in default of 
agreement, by the Board 
of Reference) 383.20 8.00 391.20 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 



equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Stevenson & Holland, and Others. 

No. 129 of 1994. 
COMMISSIONER C.B. PARKS. 

9 May 1994. 

Correction Order. 
WHEREAS an error occurred in Order No. 129 of 1994 
dated 2 May 1994, the following correction is made: 

Replace the direction to amend in relation to Clause 
10.—Rates of Pay, with— 

Clause 10.—Rates of Pay: Delete subclause (1) of 
this clause and insert in lieu thereof— 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 7.—Wages: Delete subclause (2) of this clause and 

insert in lieu thereof— 
(2) Adult Employees (rate per fortnight): 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ S $ 

(a) At 21 years of age 724.10 16.00 740.10 
At 22 years of age 732.40 16.00 748.40 
At 23 years of age 739.80 16.00 755.80 
At 24 years of age 747.70 16.00 763.70 
At 25 years of age and 
over 756.70 16.00 772.70 

(b) Adult stenographers, 
comptometer or calculat- 
ing or ledger machine 
operators shall receive in 
addition to the rates set 
out in 
paragraph (a) of this sub- 
clause, the following 
amount per fortnight. 8-30 

Provided that the al- 
lowance shall not be paid 
to an employee for using 
a calculator for the pur- 
pose of simple arithmetic 
calculation. 

(c) Senior Clerics (classified 
as such or in default of 
agreement, by the Board 
of Reference) 768.60 16.00 784.60 

The adjustment of $16.00 per fortnight reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis of 
that principle the safety net adjustment is absorbable to the 
extent of any equivalent amount in rates of pay—whether 
over-award, award or enterprise agreement—in excess of the 
minimum rates (classification rate and supplementary 
payments) prescribed in accordance with the September 
1989 State Wage Decision. 

CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD 1979 

No. R7 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 
Sheraton Perth Hotel, and Others. 

No. 125 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Hotels, Motels and Clubs) Award 
1979 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 18 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (R.A.C. CONTROL ROOM OFFICERS) 
AWARD OF 1988 
No. A 42 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 
Royal Automobile Club of WA (Inc). 

No. 130 of 1994. 
COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr RJ. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Clerks' (R.A.C. Control Room Officers) 
Award of 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 12 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 31.—Rates of Pay: Delete this clause and insert in 
lieu thereof— 

31.—Rates of Pay. 
The following shall be the rates of wages per week 

payable to employees covered by this award. 
Arbitrated 

Base Safety Total 
Rate Net Rate 

Adjustment 
$ $ $ 

(1) Level 1 387.00 8.00 395.00 
Employees in- 
cluded are those 
who for the 
major part of the 
time operate a 
switchboard and 
hence are clas- 
sified as a tele- 
phonist 

(2) Level 2 393.50 8.00 401.50 
Employees in- 
cluded are those 
classified as 
Radio Operators 

(3) Level 3— 398.90 8.00 406.90 
Plotters 

(4) Level 4— 425.70 8.00 433.70 
Control Clerks 

(5) Wages shall be paid fortnightly calculated on an 
average basis including an average of 38 hours per 
week. The method of payment will be by direct 
bank transfer. The pay period commences on 
Sunday and ends on the Saturday. 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extend of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (RACING INDUSTRY—BETTING) 
AWARD 1978 

No. R 22 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

W.A. Tbrf Club and Others. 

No. 123 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr R J. Dhue on behalf of the Applicant and 
Ms G. Kristianopulos and Ms C. Brown on behalf of the 

Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Clerks (Racing Industry-—Betting) Award 
1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 8.—Rates of Pay: Delete subclause (1) of this 

clause and insert in lieu thereof— 
(1) The minimum rates of pay per hour payable to the 

employees classified hereunder shall be: 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) Cleric 9.97 0.21 10.18 
(b) Supervising Clerk 

and/or Banker 10.41 0.21 10.62 
The adjustment of $0.21 per hour reflects the application 

of the Arbitrated Safety Net Adjustment Principle enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
'award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (SWAN BREWERY CO. LTD.) AWARD 
1986 

No. A 5 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Swan Brewery Co. Ltd. 

No. 132 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R J. Dhue on behalf of the Applicant and 
with the written consent of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerics' (Swan Brewery Co. Ltd.) Award 
1986 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



74 W.A.I.G. ,VJ aaoa M m B MCB 1^1 »hk^ > ;< M iyEy*aiF 3 

Schedule. 

Schedule "A" Rates of Pay: Delete subclauses (1), (2) 
and (3) of this Schedule and insert in lieu thereof— 

(1) Graded Adults— 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week 

$ 
Per Week 

$ 
Per Week 

$ 
Grade A 1 515.20 8.00 523.20 

2 509.40 8.00 517.40 
3 503.70 8.00 511.70 

Grade B 1 494.60 8.00 502.60 
2 488.90 8.00 496.90 
3 483.70 8.00 491.70 

Grade C 1 473.20 8.00 481.20 
2 468.20 8.00 476.20 
3 463.30 8.00 471.30 

(2) Ungraded Adults— 
451.60 8.00 459.60 At 28 years of age & over 

At 27 years of age & over 442.90 
At 26 years of age & over 436.90 
At 25 years of age & over 429.90 
At 24 years of age & over 420.40 
At 23 years of age & over 413.30 
At 22 years of age & over 407.70 
At 21 years of age & over 400.90 

(3) Special Rates— 

(a) Secretaries, stenographers, accounts typists, 
comptometer operators, ledger posting machines 
or punch card tabulator operators, teletypists, 
audio typists and switchboard operators— 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ $ 
At 27 years of age & over 455.60 8.00 463.60 
At 26 years of age & over 440.80 8.00 448.80 
At 25 years of age & over 433.50 8.00 441.50 
At 24 years of age & over 425.00 8.00 433.00 
At 23 years of age & over 417.20 8.00 425.20 
At 22 years of age & over 411.30 8.00 419.30 
At 21 years of age & over 405.00 8.00 413.00 

(b) Senior Secretaries 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ $ 
Secretary 1 472.00 8.00 480.00 
Secretary 2 483.40 8.00 491.40 

(c) Display Clerk 484.10 8.00 492.10 
(d) Programmer 495.70 8.00 503.70 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principles enunci- 
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in rates of pay—whether over-award, 
award or enterprise agreement—in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

CLERKS' (TAXI SERVICES) AWARD OF 1970 
No. 14 B of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

Swan Taxis Co-op Ltd, and Others 

No. 122 of 1994. 

COMMISSIONER C.B. PARKS. 

2 May 1994. 
Order. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Taxi Services) Award of 1970 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 March 
1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

Clause 10.—Rates of Pay: Delete subclause (2) of this 
clause and insert in lieu thereof— 

(2) Adult Employees (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(a) At 21 years of age 361.10 8.00 369.10 
At 22 years of age 365.30 8.00 373.30 
At 23 years of age 369.10 8.00 377.10 
At 24 years of age 373.00 8.00 381.00 
At 25 years of age <& over 377.40 8.00 385.40 

(b) Adult stenographers, comptometer or calculating or 
ledger machine operators shall receive $4.10 per 
week in addition to the rates set out in paragraph (a) 
of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
$ $ $ 

(c) Senior Clerks classified as 
such or in default of agree- 
ment by the Board of Refer- 
ence) 383.20 8.00 391.70 

The adjustment of $8.00 per week reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-award, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 

8.00 450.90 
8.00 444.90 
8.00 437.90 
8.00 428.40 
8.00 421.30 
8.00 415.70 
8.00 408.90 



CLERKS (TIMBER) AWARD 
No. 61 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Runnings Pty Ltd and Others. 

No. 53 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Timber) Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

CLERKS' (WHOLESALE & RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Clerks' Union of Australia, Industrial Union of 
Workers, WA Branch 

and 
Coca-Cola Bottlers Perth and Others. 

No. 52 of 1994. 

COMMISSIONER C.B. PARKS. 
2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms R.D. Dight on behalf of the Respondents and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Clerks' (Wholesale & Retail Establish- 
ments) Award No. 38 of 1947 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after 13 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Pay: Delete paragraph (a) of 

subclause (3) of this clause and insert in lieu thereof— 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 

$ 
Grade 1 
1st year of experience at this grade 52.70 
2nd year of experience at this grade 54.50 
3rd year of such experience and 

thereafter 55.90 
Grade 2 
1st year of experience at this grade 57.20 
2nd year of experience at this grade 57.70 
3rd year of such experience and 

thereafter 58.50 
Grade 3 
1st year of experience at this grade 59.40 
2nd year of such experience and 

thereafter 60.00 
The supplementary payment at classification levels 

includes an adjustment of $8.00 per week reflecting the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-award, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 

Schedule. 
Clause 11.—Rates of Pay: Delete paragraph (a) of 

subclause (3) of this clause and insert in lieu thereof— 
(a) Adult Employees 

In addition to the Base Rate payable pursuant 
to the provisions of subclause (2) of this clause, 
an adult employee employed in a grade listed 
hereunder, shall be paid per week the supplemen- 
tary payment prescribed in this paragraph. 
Grade 1 $ 
1st year of experience at this grade 52.70 
2nd year of experience at this grade 54.50 
3rd year of such experience and 

thereafter 55.90 
Grade 2 

zna year or expenence ai mis graae d/./u 
3rd year of such experience and 

thereafter 58.50 
Grade 3 
1st year of experience at this grade 59.40 
2nd year of such experience and 

thereafter 60.00 
The supplementary payment at classification levels 

includes an adjustment of $8.00 per week reflecting the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis 
of that principle the safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether over-award, award or enterprise agree- 
ment—in excess of the minimum rates (classification 
rate and supplementary payments) prescribed in accor- 
dance with the September 1989 State Wage Decision. 



ELECTRICAL CONTRACTING INDUSTRY AWARD 
No. R 22 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
The Electrical Contractors' Association of 

Western Australia (Union of Employers) and 
Others. 

No. 205 of 1994. 
Electrical Contracting Industry Award 

No. R 22 of 1978. 
COMMISSIONER A.R. BEECH. 

5 May 1994. 

HAVING heard Mr A. Gill on behalf of the Applicant and 
Ms J. Porter, Mr R. Rexworthy and Mr S. Macaree on behalf 
of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Electrical Contracting Industry Award No. 
R 22 of 1978 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH. 
Commissioner. 

Schedule. 
1. First Schedule—Wages: Delete subclauses (1) and (2) of 

this Schedule and insert in lieu the following: 
(1) The following shall be the rate of wages payable 

to employees covered by this award. 
(2) (a) Safety Total 

Classification 

(i) Level 1 
Electronics 

Safety 
Net 

Adjustment 
Payment 

$ 

An "overaward payment" is defined as the amount 
(whether it be termed "overaward payment", "atten- 
dance bonus", "service increment" or any term 
whatsoever) which an employee would receive in 
excess of the "award wage" which applied immedi- 
ately prior to the decision of the Western Australian 
Industrial Relations Commission dated 24 December 
1993 (Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided that 
such payment shall exclude overtime, shift allowances, 
penalty rates, disability allowances, fares and travelling 
time allowances and any other ancillary payments of 
a like nature prescribed by the award. 

The Safety Net Payment is an adjustment reflecting 
the application of the arbitrated safety net adjustment 
principle enunciated in the State Wage Decision of 24 
December 1993. 

Consistent with the requirements of that principle the 
$8.00 safety net adjustment is absorbable to the extent 
of any equivalent amount in rates of pay—whether 
overaward, award or industrial agreement—in excess 
of the minimum rates (classification rate and supple- 
mentary payment) prescribed in accordance with the 
September 1989 State Wage Case decision. 

2. First Schedule—Wages: Delete subclause (4) of this 
clause and insert in lieu the following: 

(4) Apprentices: 

Wage per week expressed as a percentage of the 
Electrical Installer's rate per week and their Safety 
Net Adjustment Payment. 

Safety Net 
Rate Adjustment Total Rate 

Per Week Payment Per Week 
Four Year Term $ $ $ 
First Year 39 182.25 3.12 185.37 
Second Year 51 238.32 4.08 242.40 
Third year 67 313.09 5.36 318.45 
Fourth Year 79 369.17 6.32 375.49 
Three and a Half Year Term 
First six Months 39 182.25 3.12 185.37 
Next Year 51 238.32 4.08 242.40 
Next Year 67 313.09 5.36 318.45 
Final Year 79 369.17 6.32 375.49 
Three Year Tferm 
First Year 51 238.32 4.08 242.40 
Second Year 67 313.09 5.36 318.45 
Third Year 79 369.17 6.32 375.49 

Trade sperson 549.90 8.00 557.90 
(ii) Level 2 

(aa) Electrician—Special 
Class 491.50 8.00 499.50 

ELECTRICAL TRADES (SECURITY ALARMS 
INDUSTRY) AWARD 1980 

(bb) Instrument Fitter/ No. R 27 of 1979. 
Electrical Grade 2 499.20 8.00 507.20 

(ill) Level 3 
(aa) Electrical Installer 

WESTERN AUSTRALIAN 
467.30 8.00 475.30 INDUSTRIAL RELATIONS COMMISSION. 

(bb) Electrical Fitter 467.30 8.00 475.30 Industrial Relations Act 1979. 
(cc) Instrument Fitter/ 

Electrical Grade 1 484.90 8.00 492.90 Australian Electrical, Electronics, Foundry and Engineering 
(dd) Linesperson 

—Grade 1 (i.e. with Union (Western Australian Branch) 
not less than 3 years' and experience as a Line 
sperson) 467.30 8.00 475.30 Wormald Security Controls and Others. 

(ee) Cable Jointer 467.30 8.00 475.30 No. 206 of 1994. 
(iv) Level 4 

Linesperson—Grade 2 (i.e. Electrical Trades (Security Alarms Industry) Award 1980 
with not less than 3 years' No. R 27 of 1979. experience as a 
Linesperson) 449.30 8.00 457.30 COMMISSIONER A.R. BEECH. 

(v) Level 5 
Electrical Assistant 394.70 8.00 402.70 5 May 1994. 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

Order. 

HAVING heard Mr N. Hodgson and Mr A. Gill on behalf 
of the Applicant and Mr P. Stillman on behalf of the 
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Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Electrical Trades (Security Alarms Indus- 
try) Award 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the first pay period commencing on or after 
the 29th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 27.—Supplementary Payments: Delete para- 
graph (l)(a) of this clause and insert in lieu the following: 

(1) (a) In addition to the rates payable under the 
provisions of Clause 28.—Wages of this Award, 
other than this provision, an employee, employed 
in the classifications listed, shall be paid the 
supplementary payment prescribed: 

Tbtal 
Supple- Safety Supple- 
mentary Net mentary 
Payment Adjustment Payment 

Classification Per Week Payment Per Week 
$ $ $ 

Group A Serviceperson 51.90 8.00 59.90 
(Special Class) 
Group B Serviceperson 49.40 8.00 57.40 
Group C Installer 49.40 8.00 57.40 
Group D Trades Assistant 39.30 8.00 47.30 

2. Clause 27.—Supplementary Payments: Rename para- 
graph (b) of subclause (1) of this clause as (c). 

3. Clause 27.—Supplementary Payments: Immediately 
following paragraph (l)(a) of this clause insert a new 
paragraph (l)(b) as follows: 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

74 W.A.I.G. 

ELECTRONIC INDUSTRY AWARD 
No. A 22 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch); Metals and 

Engineering Workers' Union—Western Australian Branch 

Acet Ltd and Others. 

No. 207 of 1994. 

Electronics Industry Award No. A 22 of 1985. 

COMMISSIONER A.R. BEECH. 

5 May 1994. 

Order. 

HAVING heard Mr A. Gill and N. Hodgson on behalf of the 
Applicants and Mr S. Macaree on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Electronics Industry Award No. A 22 of 
1985 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 33.—Wages: Delete subclause (1) of this clause 
and insert in lieu the following: 

(1) (a) Adults: 
Safety Net 

Rate 
Per Week 

$ 

Adjustment 
Payment 

$ 

Total Rate 
Per Week 

$ 
Electronic Ttchnician 
(Grade ID) 537.50 8.00 545.50 
Electronic Technician 
(Grade U) 463.30 8.00 471.30 
Electronic Technician 
(Grade I) 442.20 8.00 450.20 
Electronic 
Serviceperson 
Installer 

418.90 
375.90 

8.00 
8.00 

426.90 
383.90 

Serviceperson's 
Assistant 357.90 8.00 365.90 
Assembler (1) 352.60 8.00 360.60 
Assembler 331.50 8.00 339.50 
Trainee Installer 
(90% of Installer) 338.30 8.00 346.30 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

2. Part II.—Construction Work: In Clause 10.—Wages of 
this Part delete subclause (3) and insert in lieu the following: 

(3) (a) CLASSIFICATIONS 

Safety Net 
Special Adjustment Total Rate 

Base Rate Payment Payment Per Week 
$ S $ S 

Electronic Technician 
(Grade III) 537.50 31.50 8.00 577.00 
Electronic Tfechnician 
(Grade O) 463.30 26.90 8.00 498.20 
Electronic Tbchnician 
(Grade I) 442.20 25.40 8.00 475.60 
Electronic 
Serviccperson 418.% 24.00 8.00 450% 
Installer 375% 18.10 8.00 402% 
Trainee Installer 
(90 per cent of 
Installer's weekly rate) 338.30 16.30 8% 362% 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

FOOD INDUSTRY (FOOD MANUFACTURING OR 
PROCESSING) AWARD 

No. A 20 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Anchor Products and Othere. 

No. 274 of 1994. 

Food Industry (Food Manufacturing or Processing) Award 
No. A 20 of 1990. 

COMMISSIONER S.A. KENNEDY. 
27 April 1994. 

Order. 
HAVING heard Mr B. Johnston on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondents for 
whom warrants have been filed now therefore I the 
undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent do hereby 
order— 

That the Food Industry (Food Manufacturing or 
Processing) Award as amended be further varied in 
accordance with the following schedule with effect 
from the first pay period commencing on or after the 
4th day of April 1994. 

(Sgd.) S.A. KENNEDY 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—Wages: Delete this clause and insert in lieu 

thereof the following: 
31.—Wages. 

The following shall be the minimum weekly rate of 
wage payable to employees covered by this Award 
from the first pay period commencing on or after 4 
April 1994. 

Base Safety Award 
Rate Net Rate 

$ Adjust- $ 
ment 

$ 
(1) (a) Sections One to Five as Defined: 

Level 1 (78%) 325.40 8.00 333.40 
Level 1A (80%) 333.80 8.00 341.80 
Level 2 (82%) 342.10 8.00 350.10 
Level 3 (87.4%) 364.60 8.00 372.60 
Level 4 (92.4%) 385.50 8.00 393.50 
Level 5 (100%) 417.20 8.00 425.20 

(b) Section Six as Defined: 
Level 1 318.80 8.00 326.80 
Level 1A 326.60 8.00 334.60 
Level 2 331.90 8.00 339.90 
Level 3 343.10 8.00 351.10 
Level 4 360.30 8.00 368.30 
Level 5 396.40 8.00 404.40 

The above rates include an amount for a Safety Net 
Adjustment of $8.00 awarded in accordance with the 
State Wage Decision 1993 which may be absorbed into 
over-award payments existing as at 4 April 1994. 

The Award Rate set out in this subclause, which 
includes the Safety Net Adjustment also set out in this 
subclause, shall be paid for all purposes of the Award. 
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50 166.70 
60 200.04 
70 233.38 
80 266.72 
90 300.06 

100 333.40 
Per Week 

Extra 

(2) Junior Employees: 
(Percentage of adult rate of 
Level 1) 
Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

(3) Leading Hands: 

A Leading Hand in charge of:— 
(a) Less than three other employees 8.90 
(b) Not less than three and not more 

than ten other employees 17.70 
(c) More than ten other employees 25.90 

FOODLAND ASSOCIATED LIMITED (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

No. A 27 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Foodland Associated Limited. 

No. 201 of 1994. 

Foodland Associated Limited (Western Australia) 
Warehouse Award 1982 

No. A 27 of 1982. 

COMMISSIONER A.R. BEECH. 
28 April 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms M. Armstrong on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby 
orders— 

That the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 21st day 
of March 1994. 

(Sgd.) A.R. BEECH, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 28.—Wages: Delete paragraph (3)(a) of this 

clause and insert in lieu the following: 
Base Safety Award 
Rate Net Rate 

Adjust 
(a) ADULTS (Classifica- $ $ $ 

tion and wage per week) 
(i) Storeworker Grade 1 

(as defined) 
(aa) During first 3 

months service 401.10 8.00 409.10 
(bb) After 3 months 

service 404.90 8.00 412.90 
(cc) After 12 months 

service 409.00 8.00 417.00 

Safety Award 

(ii) Grade 2 (as defined) $ $ $ 
(aa) During first 3 

months service 406.50 8.00 414.50 
(bb) After 3 months 

service 410.40 8.00 418.40 
(cc) After 12 months 

service 414.30 8.00 422.30 
(iii) Grade 3 (as defined) 

(aa) During first 3 
months service 411.80 8.00 419.80 

(bb) After 3 months 
service 415.60 8.00 423.60 

(cc) After 12 months 
service 419.70 8.00 427.70 

(iv) Grade 4 (as defined) 
(aa) During first 3 

months service 424.90 8.00 432.90 
(bb) After 3 months 

service 428.80 8.00 436.80 
(cc) After 12 months 

service 432.80 8.00 440.80 
(v) Storeworker who is required by the 

employer to be in charge of a store 
or warehouse or other employees, 
shall be paid the following all pur- 
pose amount in addition to the rates 
prescribed in subparagraph (i) of this 
clause. 
(aa) If placed in charge of a store or 

warehouse with no other work- 
ers or if placed in charge of less 
than three other workers 12.50 

(bb) If placed in charge of three or 
more other workers but less 
than ten other workers 22.80 

(cc) If placed in charge of ten or 
more other workers 41.30 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into overaward payments existing as at 
21 March 1994. 

The award rate set out in this subclause, which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

GATE, FENCE AND FRAMES MANUFACTURING 
AWARD 

No. 24 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

Boral Cyclone Ltd and Others. 
No. 209 of 1994. 

Gate, Fence and Frames Manufacturing Award 
No. 24 of 1971. 

COMMISSIONER A.R. BEECH. 
5 May 1994. 

HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 



on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Gate, Fence and Frames Manufacturing 
Award be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. First Schedule—Wages: Delete subclause (1) of this 
Schedule and insert in lieu the following: 

(1) (a) Adult Employees Safety Net 
Rate Adjustment Total Rate 

Per Week Payment Per Week 
$ $ $ 

Machinist (Wire) "A" 333.30 8.00 34130 
Machinist (Wire) "B" 320.70 8.00 328.70 
Machinist (Wire) 

Assistant 314.30 8.00 322.30 
Framer "A" 333.30 8.00 341.30 
Framer "B" 310.40 8.00 318.40 
Process Employee 310.40 8.00 318.40 
Wirer 310.40 8.00 318.40 
Welder "A" 363.20 8.00 371.20 
Welder "B" 316.10 8.00 324.10 
Welder "C" 312.00 8.00 320.00 
Painter of Iron Work 319.30 8.00 327.30 
Erector 316.10 8.0) 324.10 
Erector's Assistant 310.40 8.00 318.40 
Tool and Material 

Storeperson 323.10 8.00 331.10 
Trades person 363.20 8.00 371.20 
Mechanical Trade sperson 

Special Class 386.90 8.00 394.90 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

HOSPITAL SALARIED OFFICERS (NURSING 
HOMES) AWARD 1976 

No. R 18 of 1974 & R 19 of 1974. 
HOSPITAL SALARIED OFFICERS (CEREBAL 

PALSY) AWARD 1978 
No. R 37 of 1976. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS) AWARD, 1980 

No. R 28 of 1977. 
HOSPITAL SALARIED OFFICERS (RED CROSS 
BLOOD TRANSFUSION SERVICE) AWARD 1978 

No. R 17 of 1974. 
HOSPITAL SALARIED OFFICERS AWARD 1968 

No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Bassendean Nursing Home and Others. 

Nos. 1431, 1432, 1433 and 1434 of 1993. 

Hospital Salaried Officers (Nursing Homes) Award 1976. 
Hospital Salaried Officers (Cerebral Palsy) Award 1978. 

Hospital Salaried Officers (Private Hospitals) Award, 1980. 
Hospital Salaried Officers (Red Cross Blood Transfusion 

Service) Award 1978. 
COMMISSIONER G.L. FIELDING. 

22 April 1994. 
Hospital Salaried Officers Association of Western Australia 

(Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. 1435 of 1993. 

Hospital Salaried Officers' Award 1968. 

COMMISSIONER G.L. FIELDING 
(PUBLIC SERVICE ARBITRATOR). 

22 April 1994. 
Reasons for Decision, (extempore) 

THE COMMISSIONER: The Commission has before it five 
applications, each of them being similar in nature. They are 
all applications to amend awards governing the employment 
of hospital salaried officers in the public and private sectors 
of the hospital industries. The amendments seek to provide 
for an increase in the remuneration payable to skill trainees 
under the Commonwealth Job Skills Programme from 
$280.00 to $300.00 per week. The parties to the relevant 
awards are ad idem that the amendment should be made. 
Moreover, they are ad idem that the amendments should be 
made effective from the first pay period commencing on or 
after 1 October 1993. That is perhaps not surprising given 
that the Commission is informed that the remuneration is 
fully funded by the tax payer. 

I indicate to the parties that I am prepared to make an 
order amending each of the awards in the terms sought, 
including the technical amendments to the Hospital Salaried 
Officers (Nursing Homes) Award 1976. The proposed 
increase does not offend the Principles, bearing in mind that 
the formula used for determining the rate of pay. I would 
make the order in the terms sought, except to the extent of 
deleting from the application the words "as varied from 
time to time" after the words "Commonwealth Job Skills 
Programme Guidelines'' to make it clear that the sum will 
not be automatically varied without a formal amendment of 
the award, which is the intention of the Association and the 
relevant employers. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Bassendean Nursing Home and Others. 

No. 1431 of 1993. 

Hospital Salaried Officers (Nursing Homes) Award 1976 
Nos. R 18 of 1974 and R 19 of 1974. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 
HAVING heard Miss C. Drew on behalf of the Applicant; 
Mr P. Robinson on behalf of the Homes of Peace (Inc) and 
Mr L. Pilgrim on behalf of Craigmont Convalescent Home, 
Craigville Convalescent Home, Craigwood Convalescent 
Home, and Victoria Park "East" Nursing Home, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Nursing Homes) 
Award 1976 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after the 1 st day 
of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.—Scope: Delete the words "Clause 28.— 

Salaries" and insert in lieu thereof the words "Clause 
29.—Salaries". 

2. Clause 28.—Liberty to Apply: Delete subclause (1) and 
insert in lieu thereof the following— 

(1) Clause 29.—Salaries, at any time; and 
3. Clause 35.—Jobskills Trainees: Delete subclause (5) 

and insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Cerebral Palsy Association of WA. 

No. 1432 of 1993. 

Hospital Salaried Officers (Cerebral Palsy) Award 1978 
No. R 37 of 1976. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 

74 W.A.I.G. 

consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Cerebral Palsy) 
Award 1978 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after the 1 st day 
of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 31.—Jobskills Trainees: Delete subclause (5) and 

insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Attadale Hospital and Others. 

No. 1433 of 1993. 

Hospital Salaried Officers (Private Hospitals) Award, 1980 
No. R 28 of 1977. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 
HAVING heard Miss C. Drew on behalf of the Applicant 
and Mr P. Robinson on behalf of the Attadale Hospital and 
Kaleeya Private Hospital, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the first pay period commencing on or after 
the 1st day of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 34.—Jobskills Trainees: Delete subclause (5) and 

insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

HAVING heard Miss C. Drew on behalf of the Applicant 
and Mr P. Robinson on behalf of the Respondent, and by 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Australian Red Cross Society (WA). 

No. 1434 of 1993. 

Hospital Salaried Officers (Red Cross Blood Transfusion 
Service) Award 1978 

No. R 17 of 1974. 

COMMISSIONER G.L. FIELDING. 
22 April 1994. 

Order. 
HAVING heard Miss C. Drew on behalf of the Applicant 
and Mr P. Robinson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers (Red Cross 
Blood Transfusion Service) Award 1978 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the first pay period 
commencing on or after the 1st day of October, 1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Jobskills Trainees: Delete subclause (5) and 

insert in lieu thereof the following— 
(5) Wages: 

The weekly wages payable to Job Skills 
trainees shall be $300 in line with the Common- 
wealth Job Skills Program Guidelines. It is the rate 
for all purposes of the award/industrial agreement 
and takes account of the extent of training 
provided. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Royal Perth Hospital and Others. 

No. 1435 of 1993. 

Hospital Salaried Officers' Award 1968 
No. 39 of 1968. 

COMMISSIONER G.L. FIELDING 
(PUBLIC SERVICE ARBITRATOR). 

22 April 1994. 
Order. 

HAVING heard Miss C. Drew on behalf of the Applicant 
and Ms S. Dale on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 

that such variation shall have effect from the first pay 
period commencing on or after the 1st day of October, 
1993. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 

Clause 42.—Job Skills Trainees: Delete paragraph (c) of 
subclause (2) and insert in lieu thereof the following— 

(c) The weekly wages payable to Job Skills trainees 
shall be $300 in line with the Commonwealth Job 
Skills Program Guidelines. It is the rate for all 
purposes of the award/industrial agreement and 
takes account of the extent of training provided. 

HOSPITAL SALARIED OFFICERS (PRIVATE 
HOSPITALS) AWARD, 1980 

No. R 28 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Ramsay Health Care Pty Ltd and Others. 

No. 195 of 1994. 

Hospital Salaried Officers (Private Hospitals) Award, 1980 
No. R 28 of 1977. 

COMMISSIONER R.N. GEORGE. 

28 April 1994. 
Order. 

HAVING heard Mr C. Panizza on behalf of the Applicant 
and Mr J. Sher (of Counsel) on behalf of Ramsay Health 
Care Pty Ltd, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Hospital Salaried Officers (Private Hospi- 
tals) Award, 1980 be varied in accordance with die 
following Schedule and that such variation shall have 
effect on and from 23 February 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 2.—^Arrangement: Immediately after the title 
Schedule D—Respondents, insert the following new title— 

Schedule E—Ramsay Health Care Pty Ltd—Holly- 
wood Hospital Provisions 

2. Schedule D—Respondents: After the respondent St 
John of God Hospital, SUBIACO WA 6008 add the 
following new title and respondent— 

Employer Added 

Ramsay Health Care Pty Ltd 



3. Schedule D—Respondents: After this schedule add the 
following new Schedule E— 

Schedule E. 

Ramsay Health Care Pty Ltd—Hollywood Private 
Hospital Provisions. 

1.—Arrangement. 

1. Arrangement 
2. Incidence and Application 
3. Supersession 
4. Date and Period of Operation 
5. Definitions 
6. Conditions of Employment 

2.—Incidence and Application. 

This schedule shall apply to the employees covered 
by the Award and employed by Ramsay at the 
Hollywood Private Hospital. 

3.—Supersession. 

This schedule supersedes for the employees to which 
it applies the General Conditions of Service Australian 
Government Employment Award 1985 and the Com- 
monwealth Redundancy Provisions Australian Govern- 
ment Employment Award 1986 provided that no right 
of action, obligation or liability accrued or incurred 
under those awards shall be affected by such superses- 

4.—Date and Period of Operation. 

This schedule shall come into operation on 23 
February 1994 and shall remain in force for a period 
of one year and thereafter expire. 

5.—Definitions. 

The following definitions shall apply for the pur- 
poses of this schedule: 

"APS" means the Australian Public Service. 

"Employee" means all employees covered by 
the Award and eabmployed by Ramsay at the 
Hollywood Private Hospital. 

"Ramsay" means Ramsay Health Care Pty Ltd 
ACN 003 184 889. 

"Transferred Employee" means an Employee 
bound by this schedule who was employed by the 
Commonwealth at Hollywood Hospital immedi- 
ately prior to 23 February 1994 and who was 
subsequently employed by Ramsay on 23 Febru- 
ary 1994. 

6.—Conditions of Employment. 

(1) Subject to subclause (2) of this clause the salaries 
and other conditions of employment of Employees 
shall be those provided in this Award as varied and in 
force from time to time or in any award or agreement 
replacing or superseding this Award. 

the extent of any inconsistency with the terms specified 
in subclause (1) of this clause, to each Transferred 
Employee: 

(a) Sick leave credits: 

All APS sick leave credits available to a 
Transferred Employee as at the date of 
his/her resignation from the APS shall be 
recognised and count as such by Ramsay. 

(b) Long service leave: 

Prior APS service shall count towards the 
minimum qualifying period of service re- 
quired under the long service leave provi- 
sions of the Award. 

In the calculation of future entitlements, 
where there was no grant of leave or payment 
in lieu in respect of APS service, Ramsay 
will recognise credits at 3/1 Oths of a month 
per year of service (or part thereof) in respect 
of APS service. 

"Prior APS service" means service which 
a Transferred Employee has had recognised 
under the Long Service Leave (Common- 
wealth Employees) Act 1976, at the date of 
resignation from APS employment. 

(c) Maternity leave: 

Twelve weeks paid leave shall be granted 
to a Transferred Employee where, within a 
period of maternity leave, the Transferred 
Employee's mandatory period of absence 
commences at any time up to 23 March 1995. 
Payment of the twelve weeks will be in 
accordance with the APS provisions where 
the Transferred Employee would have been 
eligible for payment had they remained in the 
APS. 

(d) Redundancy: 

To enable the Commonwealth to fulfil its 
continuing obligations, Ramsay shall notify 
to the Secretary of the Department of 
Veteran's Affairs the name of any Trans- 
ferred Employee who is made redundant 
within three years of the commencement of 
this Award. Transferred Employees shall be 
considered to have been made redundant if 
employment is terminated because: 

(i) they are included in a class of employ- 
ees employed at the Hollywood Private 
Hospital, which class comprises a 
greater number of employees than is 
necessary for the efficient and economi- 
cal working of the Hollywood Private 
Hospital; or 

(ii) their services cannot be effectively used 
because of technological or other 
changes in the work methods of the 
Hollywood Private Hospital or changes 
in the nature, extent or organisation of 
the functions of the Hollywood Private 
Hospital. 

(2) Notwithstanding subclause (1) of this clause, the 
following conditions shall be provided and prevail to 



HOTEL AND TAVERN WORKERS' AWARD, 1978 
No. R 31 of 1977. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' AWARD, 1976 

No. 29 of 1974. 

CLUB WORKERS' AWARD, 1976 
No. 12 of 1976. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD, 1979 

No. R 48 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch. Union of Workers 

and 
Sheraton-Perth Hotel and Others. 

No. 013 of 1994. 

Hotel and Tavern Workers' Award, 1978 
No. R 31 of 1977. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

Toorak Lodge and Others. 
No. 014 of 1994. 

Motel, Hostel, Service Flats and Boarding House Workers' 
Award, 1976 

No. 29 of 1974. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Kalamunda Club (Inc.) and Others. 

No. 015 of 1994. 

Club Workers' Award, 1976 
No. 12 of 1976. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) 
No. 016 of 1994. 

Restaurant, Tearoom and Catering Workers' Award, 1979 
No. R 48 of 1978. 

COMMISSIONER S.A. KENNEDY. 
21 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: Each of these applications by the 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 
("the FLAIEU") is for variations to the respective awards 
to provide for wage increases pursuant to the Minimum 
Rates Adjustment Principle of the State Wage Principles 
[Commission in Court Session, No. 1457 of 1993, (1994) 74 
WAIG 198 at 201], Amended schedules of the variations 
sought were filed before the matters proceeded to hearing. 
In sum the amendments provided simply for an amount of 
$16.00 per fortnight to apply across all classifications in the 
awards with that amount to be expressed as a supplementary 
payment in the respective wages clauses. 

Prior to the hearing of these claims, an application was 
filed by another union organisation. The Australian Liquor, 

Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch ("the 
ALHMWU") for leave to intervene in all the applications. 

The first question for the Commission then was whether 
the ALHMWU should be granted leave pursuant to the 
discretionary authority conferred on the Commission in 
section 27(1 )(k) of the Industrial Relations Act 1979 as 
amended. 

Submissions were heard from the ALHMWU in support 
of its application for leave to intervene and from the 
FLAIEU in opposition. This was to be followed by employer 
respondents represented at the hearing who also opposed the 
application making their submissions. At that point the 
ALHMWU (which was represented by Ms D. Blaskett) was 
asked what would be the position of that organisation on the 
applications to vary the awards should the application for 
intervention be successful. The answer was to the effect that 
the ALHMWU, should it gain intervention, would not 
oppose the variations sought provided that such position 
should not be construed as going beyond that to any further 
progression of the minimum rates adjustment principle 
which might be pursued subsequently. 

Given these circumstances, the FLAIEU, the ALHMWU 
and the respondent employers represented were encouraged 
to have some discussions during an adjournment of 
proceedings with a view to reaching some sensible 
understandings which would facilitate the substantive 
applications being dealt with given that the primary position 
of each in respect of the application for intervention seemed 
to be focussed on a perceived need to protect respective 
positions in a number of other cases, including one to be the 
subject of consideration in due course by the Full Bench of 
the Supreme Court. 

On resumption of the hearing Ms Blaskett told the 
Commission that discussions had occurred during the 
adjournment and understandings reached which, provided . 
that these were recorded and accepted, would see the 
ALHMWU not pursuing its application for intervention in 
these four matters any further. These can be summarised as 
follows: 

1. The ALHMWU was aware of the background to 
the claims here for $16.00 per fortnight; and in 
particular the developments in a relevant federal 
award; including arbitral hearings For this reason 
the ALHMWU did not wish to and would not 
oppose the increases being sought in the four 
awards here. 

2. The ALHMWU considered that the increases 
sought should apply as soon as possible subject to 
endorsement by the Commission and, subject to 
the following points, it was prepared to see its 
applications for intervention not finalised so that 
the claims could proceed immediately: 

(a) Any action here by the ALHMWU in not 
pursuing the applications for intervention 
further was not to be construed as any denial 
or sign that the ALHMWU was no longer 
interested or did not maintain its interest in 
either becoming a party to these awards or 
participating in the further minimum rates 
adjustment process for establishing classifi- 
cations, definitions, relativities and wages 
outcomes in these awards; 

(b) Nor was this action to be construed as a 
withdrawal of interest in its current constitu- 
tional coverage nor be raised subsequently as 
a reason why any further applications by the 
ALHMWU for intervention or any other 
course of application in respect of these four 
awards (if such be made) should be rejected; 
and 
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(c) Nor should this action be construed to the 
detriment of the ALHMWU's standing, 
rights and interests in any other proceedings 
in this Commission or elsewhere. 

These submissions having been made, and there being no 
demurral raised by either Mr Fry on behalf of the FLAIEU 
or Mr Blyth on behalf of the respondent employers 
represented, the application for intervention did not proceed 
further. 

The FLAIEU's submissions in support of the applications 
to amend the awards included detail on the record of the 
awards in achievement of the structural efficiency principle 
increases and the 2.5% increase provided for under the Wage 
Fixing Principles as well as the progress in the major federal 
award in the relevant industry with respect to completion of 
the minimum rates adjustment process through 1990 to 
October 1992 save the outcome of lengthy arbitration on the 
remaining matters of classification and relativities. Accord- 
ing to Mr Fry, the advent of the decision in that federal 
matter which is expected shortly, will facilitate the further 
discussions between the union and the employers for the 
purposes of these awards. In these circumstances it was 
expected that the minimum rates adjustments would be 
finalised in the prescribed six months before the second 
adjustment could be awarded. Mr Blyth concurred with 
these submissions and agreed that the claims conformed 
within the relevant Wage Fixing Principle. 

Having considered these submissions I am satisfied that 
the wage increases sought in the form of supplementary 
payments to constitute a first minimum rates adjustment 
should be endorsed. 

Minutes of orders now issue with a speaking to those 
minutes to be held if required. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 

Sheraton-Perth Hotel and Others. 

No. 013 of 1994. 

Hotel and Tavern Workers' Award, 1978 
No. R 31 of 1977. 

COMMISSIONER S.A. KENNEDY. 

28 April 1994. 

Order. 

HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Hotel and Tavern Workers' Award, 1978 as 
amended be further varied in accordance with the 
following schedule and that such variation shall have 
effect from the beginning of the first pay period on or 
after the 18 th day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

74 W.A.I.G. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(a) Classifications Base Supple- Total 

Rate mentary Award 
(per payment Rate (per 

fortnight) per 
fortnight 

fortnight) 

$ $ $ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant—Cate- 

gory 1 677.20 16.00 693.20 
(6) Bar Attendant—Cate- 

gory 2 690.00 16.00 706.00 
(7) Cellarman 693.60 16.00 709.60 
(8) Head Waiter/Waitress 719.20 16.00 735.20 
(9) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(10) Hostess 719.20 16.00 735.20 
(11) Waiter/Waitress 662.50 16.00 678.50 
(12) Steward/Stewardess 662.50 16.00 678.50 
(13) Housekeeper/Supervisor 734.80 16.00 750.80 
(14) Night Potter 656.30 16.00 672.30 
(15) Hall Porter 656.30 16.00 672.30 
(16) Lift Attendant 656.30 16.00 672.30 
(17) Cashier 677.20 16.00 693.20 
(18) Snack Bar Attendant 662.50 16.00 678.50 
(19) Butcher 719.20 16.00 735.20 
(20) Kitchenhand 656.30 16.00 672.30 
(21) Commissionaire and/or 

Car Paricing Attendant 656.30 16.00 672.30 
(22) Security Officer 719.20 16.00 735.20 
(23) Timekeeper 677.20 16.00 693.20 
(24) Storeman 671.50 16.00 687.50 
(25) Housemaid 656.30 16.00 672.30 
(26) Laundress 656.30 16.00 672.30 
(27) Cleaner 656.30 16.00 672.30 
(28) Maintenance Man 719.20 16.00 735.20 
(29) Gardener 656.30 16.00 672.30 
(30) Yardman 656.30 16.00 672.30 
(31) General Hand 656.30 16.00 672.30 
(b) Supplementary Payments 

Supplementary payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
"award wage" for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Toorak Lodge and Others. 

No. 014 of 1994. 
Motel, Hostel, Service Flats and Boarding House Workers' 

Award, 1976 
No. 29 of 1974. 

COMMISSIONER S.A. KENNEDY. 
28 April 1994. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Motel, Hostel, Service Rats and Boarding 
House Workers' Award, 1976 as amended be further 
varied in accordance with the following schedule and 
that such variation shall have effect from the beginning 
of the first pay period on or after the 18 th day of April 
1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

Clause 21.—Wages: Delete subclause (1) of this clause 
and insert in lieu thereof the following: 

(a) Classifications Base Supple- Tbtal 
Rate mentary Award 
(per payment Rate (per 

fortnight) 

$ 

per 
fortnight 

$ 

fortnight) 

$ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant—Cate- 

gory 1 677.20 16.00 693.20 
(6) Bar Attendant—Cate- 

gory 2 690.00 16.00 706.00 
(7) Cellarman 693.60 16.00 709.60 
(8) Head Waiter/Waitress 719.20 16.00 735.20 
(9) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(10) Hostess 719.20 16.00 735.20 
(11) Waiter/Waitress 662.50 16.00 678.50 
(12) Steward/Stewardess 662.50 16.00 678.50 
(13) Housekeeper/Supervisor 734.80 16.00 750.80 
(14) Night Porter 656.30 16.00 672.30 
(15) Hall Porter 656.30 16.00 672.30 
(16) Lift Attendant 656.30 16.00 672.30 
(17) Cashier 677.20 16.00 693.20 
(18) Snack Bar Attendant 662.50 16.00 678.50 
(19) Butcher 719.20 16.00 735.20 
(20) Kitchenhand 656.30 16.00 672.30 
(21) Commissionaire and/or 

Car Parking Attendant 656.30 16.00 672.30 
(22) Security Officer 719.20 16.00 735.20 
(23) Timekeeper 677.20 16.00 693.20 
(24) Storeman 671.50 16.00 68750 
(25) Housemaid 656.30 16.00 672.30 
(26) Laundress 656.30 16.00 672.30 
(27) Cleaner 656.30 16.00 672.30 
(28) Maintenance Man 719.20 16.00 735.20 
(29) Gardener 656.30 16.00 672.30 
(30) Yardman 656.30 16.00 672.30 
(31) General Hand 656.30 16.00 672.30 
(b) Supplementary Payments 

Supplementary payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
' 'award wage" for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Kalamunda Club (Inc.) and Others. 

No. 015 of 1994. 

Club Workers' Award, 1976 
No. 12 of 1976. 

COMMISSIONER S.A. KENNEDY. 
28 April 1994. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Club Workers' Award, 1976 as amended be 
further varied in accordance with the following 
schedule and that such variation shall have effect from 
the beginning of the first pay period on or after the 18th 
day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(1) (a) Classifications Base Supple- Total (a) Classifications Base Supple- Total 

Rate mentary Award 
(per payment Rate (per 

fortnight) 

$ 

per 
fortnight 

$ 

fortnight) 

$ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant 677.20 16.00 693.20 
(6) Cellarman 693.60 16.00 709.60 
(7) Head Waiter/Waitress 719.20 16.00 735.20 
(8) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(9) Hostess 719.20 16.00 735.20 

(10) Waiter/Waitress 662.50 16.00 678.50 
(11) Steward/Stewardess 662.50 16.00 678.50 
(12) Housekeeper/Supervisor 734.80 16.00 750.80 
(13) Night Porter 656.30 16.00 672.30 
(14) Hall Porter 656.30 16.00 672.30 
(15) Lift Attendant 656.30 16.00 672.30 
(16) Cashier 677.20 16.00 693.20 
(17) Snack Bar Attendant 662.50 16.00 678.50 
(18) Butcher 719.20 16.00 735.20 
(19) Kitchenhand 656.30 16.00 672.30 
(20) Commissionaire and/or 

Car Parking Attendant 656.30 16.00 672.30 
(21) Security Officer 719.20 16.00 735.20 
(22) Timekeeper 677.20 16.00 693.20 
(23) Storeman 671.50 16.00 687.50 
(24) Housemaid 656.30 16.00 672.30 
(25) Laundress 656.30 16.00 672.30 
(26) Cleaner 656.30 16.00 672.30 
(27) Maintenance Man 719.20 16.00 735.20 
(28) Gardener 656.30 16.00 672.30 
(29) Yardman 656.30 16.00 672.30 
(30) General Hand 656.30 16.00 672.30 
(b) Supplementary Payments 

Supplementaiy payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 
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"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment". "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
"award wage'' for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers). 
No. 016 of 1994. 

Restaurant, Tearoom and Catering Workers' Award, 1979 
No. R 48 of 1978. 

COMMISSIONER S.A. KENNEDY. 
28 April 1994. 

Order. 
HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents for whom 
warrants have been filed and Ms D. Blaskett seeking leave 
to intervene on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch, now therefore I the 
undersigned, pursuant to the powers conferred under the 
Industrial Relations Act 1979, do hereby order— 

That the Restaurant, Tearoom and Catering Work- 
ers' Award, 1979 as amended be further varied in 
accordance with the following schedule and that such 
variation shall have effect from the beginning of the 
first pay period on or after the 18th day of April 1994. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof the following: 
(a) Classifications Base Supple- Total 

Rate mentary Award 
(per payment Rate (per 

fortnight) per fortnight) 

$ 
fortnight 

$ $ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified Cook 719.20 16.00 735.20 
(3) Cook Employed Alone 678.20 16.00 694.20 
(4) Breakfast and/or Other 

Cooks 671.50 16.00 687.50 
(5) Bar Attendant—Cate- 

gory 1 677.20 16.00 693.20 
(6) Bar Attendant—Cate- 

gory 2 690.00 16.00 706.00 
(7) Head Waiter/Waitress 719.20 16.00 735.20 
(8) Head Steward/Steward- 

ess 719.20 16.00 735.20 
(9) Hostess 719.20 16.00 735.20 

(10) Waiter/Waitress 662.50 16.00 678.50 
(11) Steward/Stewardess 662.50 16.00 678.50 
(12) Cashier 677.20 16.00 693.20 
(13) Counterhand 662.50 16.00 678.50 
(14) Kitchenhand 656.30 16.00 672.30 
(15) Laundress 656.30 16.00 672.30 
(16) Cleaner 656.30 16.00 672.30 
(17) Yardman 656.30 16.00 672.30 
(18) General Hand 656.30 16.00 672.30 

(b) Supplementary Payments 
Supplementary payments prescribed in this 

clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", "attendance bonus", or any similar term) 
which an employee would receive in excess of the 
"award wage" for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

LICENSED ESTABLISHMENTS (RETAIL AND 
WHOLESALE) AWARD 1979 

No. R 23 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
G.J. Coles and Co Ltd and Others. 

No. 223 of 1994. 
Licensed Establishments (Retail and 

Wholesale) Award 1979 No. R 23 of 1977. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 
Order. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms M. Armstrong on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Licensed Establishments (Retail and 
Wholesale) Award 1979 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 21st day of March 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 21.—Wages: Delete subclause (1) of Part 

I—Retail Establishments of this clause and insert in lieu the 
following: 

(1) Adults (Classification and Wage per Week) 
Operative from the beginning of the first pay 
period commencing on or after 21 March 1994 

Base Safety Net Award Rate 
Rate Adjustment 

Rate 
$ $ $ 

(a) Shop Assistant, Sales-person. 
Demonstrator, Canvasser and/or 
Collector, Storeperson, Packer. 
Despatch Hand. Reserve Stock 
Hand 385.00 8.00 393.00 

(b) Window Dresser 391.90 8.00 399.90 
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Safety Net Award Rale 
Adjustment 

Rate 
$ S 

(c) Shop Assistant, Salesperson, 
Demonstrator. Canvasser and/or 
Collector, Store person Packer, 
Despatch Hand, who is required 
by the employer to be in charge 
of a shop or other employees— 

(i) If placed in charge of a 
shop with no otter em- 
ployees or, if placed in 
charge of less than three 
otter employees 

(ii) If placed in charge of three 
or more other employees, 
but less than ten other 
employees 

(iii) If placed in charge of ten 
or more other employees 

(d) Window Dresser who is re- 
quired by the employer to be in 
charge of a shop or otter em- 
ployees— 

(i) If placed in charge of a 
shop with no otter em- 
ployees, or if placed in 
charge of less than three 
otter employees 

(ii) If placed in charge of three 
or more otter employees, 
but less than ton other 
employees 

(iii) If placed in charge of ten 
or more otter employees 

(e) Storeperson Operator Grate I 
(f) Storeperson Operator Grate I 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no otter employees 
or if placed in charge of 
less than three other em- 
ployees 

(ii) If placed in charge of three 
or more otter employees 
but less than ten otter 
employees 

(iii) If placed in charge of ten 
or more otter employees 

(g) Storeperson Operator Grade II 
(h) Storeperson Operator Grade II 

who is required by the employer 
to be in charge of a shop store or 
warehouse or otter employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no otter employees 
or if placed in charge of 
less than three otter em- 
ployees 

(ii) If placed in charge three or 
more otter employees but 
less than ten otter em- 
ployees 

(iii) If placed in charge of ten 
or more other employees 

402.00 8.00 410.0) 

410.% 8.00 418% 
428.20 8.00 436.20 396.20 8.00 404.20 

Base Safety Net Award Rate 
Rate Adjustment 

Rate $ $ $ 
(ii) If placed in charge of three 

or more otter employees 
but less than ten other 
employees 415.40 8.00 423.40 

(iii) If placed in charge of ten 
or more other employees 432.% 8.00 440.50 

(g) Storeperson Operator Grade n 401.(X) 8.00 409.00 
(h) Storeperson Operator Grade 11 

who is required by the employer 
to be in charge of a shop store or 
warehouse or other employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees or if placed in charge of 
less than three other em- 
ployees 411.50 8.00 419.50 

(ii) If placed in charge of three 
or more other employees 
but less than ten otter 
employees 419.20 8.00 427.20 

(iii) If placed in charge of ten 
or more other employees 437.70 8.(XI 445.70 

The rates in subclause (1) of Part I—Retail 
Establishments and subclause (1) of Part II— 
Wholesale and Other Establishments hereof in- 
clude an amount for a Safety Net Adjustment of 
$8.00 awarded in accordance with the State Wage 
Decision 1993 which may be absorbed into over 
award payments existing as at 21 March 1994. 

The award rate set out in this subclause which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

406.0) 8.00 414.00 

415.40 8% 423.40 
431% 8.00 439% 
401.0) 8.0) 409.00 

8.00 419.50 

8.00 428.20 
8.00 445.70 

2. Clause 21.—Wages: Delete subclause (1) of Part 
II—Wholesale and Other Establishments of this clause and 
insert in lieu the following: 

(1) Adults (Classification and Wage per Week): 
Base Safety Net Award Rate 
Rate Adjustment Rate 

$ $ $ 
(a) Head Cellarperson 
(b) Storeperson. Packer. Despatch 

Hand, Reserve Stock Hand 
(c) Storeperson, Packer, Despatch 

Hand, Reserve Stock Hand, who 
is required by the employer to be 
in charge of a store or other 
employees— 

(i) If placed in charge of a 
store with no other em- 
ployees, or if placed in 
charge of less than three 
otter employees 

(ii) If placed in charge of three 
or more otter employees, 
but less than ten other 
employees 

(iii) If placed in charge of ten 
or more other employees 

(d) Filling Process Employee (as 
defined) 

(e) Storeperson Operator Grade I 
(f) Storeperson Operator Grade I 

who is required by the employer 
to be in charge of a shop store or 
warehouse or otter employ- 
ees— 

(i) If placed in charge of a 
shop store or warehouse 
with no other employees 
or if placed in charge of 
less than three otter em- 
ployees 

395.40 8.00 403.40 

404.0) 8.00 412.00 
422.50 8.00 430.50 
368.70 8.00 376.70 
396.20 8.00 404.20 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R 9 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

Action Food Bams (WA) Pty Ltd and Others. 
No. 50 of 1994. 

Meat Industry (State) Award, 1980 
No. R 9 of 1979. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 April 1994. 

Order. 
HAVING heard Mr T. Kucera on behalf of the Applicant 
and Ms M. Armstrong and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Meat Industry (State) Award, 1980 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 14th 
day of February, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the figure and words 

"2A. State Wage Principles—June 1991" where they 
appear in this clause. 
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2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause. 

3. Clause 9.—Rates of Wages: Delete this clause and 
insert in lieu the following: 

9.—Rates of Wages. 
The following are the minimum rates of wages payable 

to employees covered by this award and shall include an 
Arbitrated Safety Net Adjustment of $8.00 per week as 
expressed hereunder. 

The $8.00 Arbitrated Safety Net Adjustment shall be 
absorbed against any amount currently paid whether by 
overaward payment or enterprise agreement in excess of the 
rates of pay expressed hereunder. 

The provision of the $8.00 Arbitrated Safety Net 
Adjustment shall not apply to the calculation of Tally and 
Overtally payments as provided for in Clause 29.—Work of 
Employees in Boning Rooms and Clause 30.—Work of 
Employees in Slaughtering Sections of this Award, except 
when only tally is paid on any one day in which case the 
Base daily rate shall be increased by $1.60 for that day. 

The $8.00 Arbitrated Safety Net Adjustment shall be paid 
as a flat rate on or from the 14th day of February, 1994 to 
the 7th day of April, 1994 and then paid as an all purpose 
rate from the 7th day of April, 1994. 

(1) Adult employees in retail establishments (other than 
supermarkets) 

(a) First Shopperson—in shop 
employing two or up to five 
employees inclusive 378.20 

(b) First Shopperson—in shop 
employing more than five 
employees 382.50 

(c) General Butcher 375.40 
(d) Smallgoodsperson 375.40 
(e) Filler Operator 336.50 
(f) Linker and Table Hand 336.50 
(g) Salesperson 351.30 
(h) Cashier 344.20 
(i) Wrapper and Packer 335.00 
(j) Counterhand 335.00 
(k) Cleaner 326.00 
(1) When a General Butcher is 

required by the employer to 
accept temporary responsi- 
bility additional to his/her 
normal duties he/she shall 
be paid the rate equal to a 
First Shopperson as speci- 
fied in this subclause. 

(2) Adult employees (supermarkets) 
(a) Supermarket Butcher 414.70 
(b) Wrapper. Packer, Pricer, 

Cabinet Attendant 355.20 
(c) Cleaner 326.00 

(3) Employees in meat auctions, wholesale, 
contract caterers, prepacking and export 
processing establishments 

Base Safety Mini- 
Rate Net mum 

Adjust- Rate 
ment 

Base Safety Mini- 
Rate Net mum 

Adjust- Rate 

$ 
ment 

$ $ 

378.20 8.00 386.20 

382.50 8.00 390.50 
375.40 8.00 383.40 
375.40 8.00 383.40 
336.50 8.00 344.50 
336.50 8.00 344.50 
351.30 8.00 359.30 
344.20 8.00 352.20 
335.00 8.00 343.00 
335.00 8.00 343.00 
326.00 8.00 334.00 

8.00 422.70 

8.00 363.20 
8.00 334.00 

(a) General Butcher 360.50 8.00 368.50 
(b) Boner 363.90 8.00 371.90 
(c) Slicer 344.50 8.00 352.50 
(d) Carcass Pretrimmer 330.50 8.00 338.50 
(e) Electric Meat Saw Operator 314.60 8.00 322.60 
(0 Meat Lumper (Auction 

Room) 331.40 8.00 339.40 
(g) Filler Operator 324.90 8.00 332.90 
(h) Chiller Hand 322.60 8.00 330.60 
(i) Strapping or Wiring Ma- 

chine Operator 314.60 8.00 322.60 
(j) Operator of Electric Wizard 

Knife 314.60 8.00 322.60 

(k) Spotter or Quality Control 
Tester 

(1) Employee in Prepacking 
Section whose work in- 
cludes pricing 

(m) Wrapper and Packer 
(n) Carton Room Employee, 

being an employee who 
makes up cartons, stockine- 
tes, hessian wraps or poly- 
thene or who stencils car- 
tons 

(0) General Hand 

(4) Employees in saleyards and 
slaughtering establishments 

(a) (i) Slaughterperson (on 
rail beef) 

(ii) Slaughterperson (on 
rail mutton chain and 
dead rail system) 

(iii) Slaughterman (solo) 
(b) Crutcher or Dagger 
(c) Head Skinner (when not 

part of slaughtering duties) 
(d) Trimmer 
(e) Dehorner and Tbnguer 
(f) Jaw Puller, Head Trimmer 

and Head Splitter 
(g) Head Splitter (Mutton or 

Goats) 
(h) Tally Clerk 
(1) Viscera Separator 
(j) Hide Salter 
(k) (i) Skin Shed Hand 

(ii) Classer and/or Grader 
of Skins 

(1) Gambrel and Spreader In- 
serter 

(m) Operator of Rumbler Clean- 
ing Roller and Skids 

(n) Spray Washer 
(o) Weight Recorder 
(p) Brander (including labelling 

of carcass) 
(q) Stockperson or Penner Up 
(r) Chiller Hand 
(s) Watchperson or Caretaker 
(t) Laundry Hand 

(u) Canteen Employee 
(v) General Hand 
(w) Quality Standards Officer 

(Aus Meat) 
(x) Scale System Operator 
(y) Grader 

(5) Employees in by-products 
processing establishments 

(a) Operator of Continuous 
Rendering Processing Plant 

(b) Blood Cooker or Separator 
Operator 

(c) Employee in Condemned 
Area 

(d) Operator of Hasher Washer 
(e) By-products Employee not 

otherwise classified 

(6) Drivers of motor vehicles 
(a) Not exceeding 1.2 tonnes 

capacity 
(b) Exceeding 1.2 tonnes and 

not exceeding 3 tonnes ca- 
pacity 

8.00 341.20 

8.00 331.60 
8.00 331.60 

8.00 322.60 
8.00 322.60 

8.00 386.10 

00 371.90 
00 371.90 
00 353.70 

00 344.70 
00 338.50 
00 338.50 

00 338.50 

00 338.50 
00 337.90 
00 334.70 
00 333.00 
00 328.40 

00 396.10 

00 332.00 

00 332.00 
00 329.40 
00 327.70 

00 322.60 
00 327.90 
00 330.50 
00 322.60 
00 322.60 
00 322.60 
00 322.60 

00 341.20 
00 337.90 
00 341.20 

00 342.50 

00 334.30 

00 334.30 
00 322.60 

00 322.60 

I.OO 351.10 

S.00 354.10 



Base Safety Mini- 
Rate Net mum 

Adjust- Rate 
ment 

$ S $ 
(c) Exceeding 3 tonnes and 

under 6 tonnes capacity 349.80 8.00 357.80 
For each complete tonne 
over 5 tonnes capacity 87 
cents additional margin, 
provided that the maximum 
shall not exceed $13.11. 

(d) Driver of Fork Lift 
(e) Driver of articulated vehicle 

Exceeding 8 tonnes capacity 
For each complete addi- 
tional tonne, 58 cents addi- 
tional mpgin, provided that 
the maximum amount shall 
not exceed $12.02. 
Drivers of loaded motor ve- 
hicles (except tractors) 
drawing a loaded trailer (not 
to include a mechanical 
horse), $1.45 per day extra. 

(f) Driver of Tractor 

(7) Employees in freezers 
(a) Freezer Hand (i.e., an em- 

ployee who is required to 
work in a temperature be- 
tween minus 15 degrees 
Celsius (4 degrees Fahren- 
heit) and 0 degrees Celsius 
(32 degrees Fahrenheit) 331.40 8.00 339.40 

(b) Employees required to work 
in a temperature below 
minus 16 degrees Celsius (4 
degrees Fahrenheit) shall be 
paid $1.45 per day extra; 
provided that if the tempera- 
ture is below minus 18 de- 
grees Celsius (0 degrees 
Fahrenheit), he/she shall be 
paid $2.80 per day extra; 
and if the temperature is 
below minus 23 degrees 
Celsius (minus 10 degrees 
Fahrenheit), he/she shall be 
paid $5.60 per day extra. 

(8) Employees in bacon curing and 
smallgoods making establishments 

(a) Pork Slaughtering and 
Breaking Up Sections: 
Slaughterperson 363.90 8.00 371.90 
Flair Puller 331.0) 8.0) 339.00 
Scales Clerk 329.60 8.00 337.60 
Stockperson and/or Penner 

Up 320.00 8.00 328.00 
Chiller Labourer 322.60 8.00 330.60 
Labourer on Slaughter Floor 314.60 8.00 322.60 
Boner 363.90 8.00 371.90 
Breaking Up Hand 335.40 8.00 343.40 
Trimmer 335.40 8.00 343.40 
Knife Hand, trimming meat 

pieces and bones received 
from the pork breaking up 
team 335.40 8.00 343.40 

Viscera Separator 326.70 8.00 334.70 
General Hand 314.60 8.00 322.60 
Intrascope Operator 329.90 8.00 337.90 

(b) Curing Section: 
Making Pickle and/or Pickle 

Pumper 335.40 8.00 343.40 
Bacon and Ham Himer 323.20 8.00 331.20 
Dry Salter 323.20 8.00 331.20 
General Hand 314.60 8.00 322.60 

(c) Yard Section: 
Yard Hand 314.60 8.00 322.60 

(d) Smallgoods Section: 
Smallgoodsmaker 360.50 8.00 368.50 
Butcher 360.50 8.00 368.50 
Smallgoods Seller from ve- 

hicle who collects cash 365.50 8.00 373.50 

Base Safety Mini- 
Rate Net mum 

Adjust- Rate 

$ 
ment 

£ $ 
Boner 363.90 

$ 
8.00 371.90 

Sheer 344.50 8.00 352.50 
Rasher Machine Operator 340.20 8.00 348.20 
Salter 340.20 8.00 348.20 
Cooker 340.20 8.00 348.20 
Knife Hand, removing ex- 

cess fat from meat in the 
Pressed Meat Cooking 
Section 335.20 8.00 343.20 

Trimming Ham or Bacon 
pieces or cutting Lard 328.00 8.00 336.00 

Packing Room Hand 323.20 8.00 331.20 
Despatch 329.90 8.00 337.90 
Fillerperson 324.90 8.00 332.90 
Linker 324.90 8.00 332.90 
Operator. Linker Machine 324.90 8.00 332.90 
Operator, Knobbing Ma- 

chine where not attached 
to filling machine 324.90 8.00 332.90 

Operator, Slicing Machine 
not including rasher ma- 
chine 324.90 8.00 332.90 

Tablehand 324.90 8.00 332.90 
General Hand 314.60 8.00 322.60 

(e) Canning Section: 
Extract Maker 
Copper Hand 
Evaporator Operator 
Open Copper 
Fillerperson 
Packer or Canning Hand 
General Hand 

(f) Miscellaneous Section: 
By-Products Employees op- 

erating machinery 314.60 8.00 322.60 
Smoke and Drying Room 

employees 323.20 8.00 331.20 
Labourer (cleaning skids, 

gambrels, rollers and 
other equipment) 314.60 8.00 322.60 

Loader and/or Lumper 331.40 8.00 339.40 
Watchperson or Caretaker 314.60 8.00 322.60 
Gatekeeper 314.60 8.00 322.60 
General Hand 314.60 8.00 322.60 

(9) Employees in pet food establishments 
Boner and/or Skinner 360.50 8.00 368.50 
Trimmers and/or Slicers 356.90 8.00 364.90 
Cutting and/or Mincing Ma- 

chine Operator 331.10 8.00 339.10 
Counterhand 337.40 8.00 345.40 
Knife Hand—an employee 

who may use a knife, 
shears or scissors to trim 
dirt or hair or slice meat 
prior to being weighed 332.70 8.00 340.70 

Wrappers or Packers 323.60 8.00 331.60 
Strapping or Wire Machine 

Operator 314.60 8.00 322.60 
General Hand 314.60 8.00 322.60 

(10) Employees in casing sections or establishments 
General Hand 346.50 8.00 354.50 

(11) Apprentices: The minimum weekly wage rate of 
apprentices shall be based on the percentage of the total 
wage applicable to a General Butcher, as follows: 

(a) Four year term % 
First year 40 
Second year 50 
Third year 75 
Fourth year 95 

(b) Three year term % 
First year 50 
Second year 75 
Third year 95 

349.80 8.00 357.80 

362.60 8.00 370.60 

348.80 8.00 356.80 

335.20 8.00 343.20 
323.90 8.00 331.90 
323.90 8.00 331.90 
323.90 8.00 331.90 
324.70 8.00 332.70 
323.20 8.00 331.20 
314.60 8.00 322.60 
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(12) Junior employees (other than those in casing 
sections, retail establishments including supermarkets or 
those employed as drivers of motor vehicles) and subject to 
Clause 25.—Junior Employees: 

The minimum weekly wage rates of juniors shall be 
based on the following percentage of the total wage 
applicable to a General Hand as defined in subclause 
(3)(o) of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(12A) Junior employees (Retail Establishments other than 
supermarkets): 

The minimum weekly wage rates of juniors shall be 
based on the following percentage of the total wage 
applicable to a Cleaner as defined in subclause (l)(k) 
of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(13) Junior employees (Supermarkets) 

Junior employees employed on all or any of the 
duties of a wrapper/packer/pricer/cabinet attendant, 
shall be paid as follows: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

Junior employees employed solely to perform the 
end of day clean up shall be paid the following 
percentage of the total wage applicable to a cleaner 
pursuant to subclause (2)(c) of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(14) (a) Junior employees—drivers of motor vehicles 

Rates of Pay—(% of wage payable to Adult 
Employee for capacity of vehicle being driven) 

% 
Under 19 years of age 70 
Under 20 years of age 80 
20 and over years of age 100 

(b) No junior employee under 17 years of age shall be 
permitted to have sole charge of a motor vehicle. 

(15) Junior employees—casing section—subject to 
Clause 25.—Junior Employees: 

The minimum weekly rate of wage of juniors shall 
be based on the percentage of the General Hand rate 
expressed in subclause (10) of this clause: 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

(16) Adult leading hands 

Any employee who is placed in charge for not less than 
one day of: 

Not less than three and not more than ten other 
employees, shall be paid per week extra, an all purpose 
rate of $11.50. 

More than ten and not more than twenty employees, 
shall be paid per week extra, an all purpose rate of 
$17.95. 

More than twenty other employees, shall be paid per 
week extra, an all purpose rate of $23.60. 

PERMANENT BUILDING SOCIETIES 
(ADMINISTRATIVE AND CLERICAL OFFICERS) 

AWARD 1975 
No. 26 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
Home Building Society. 

No. 131 of 1994. 
COMMISSIONER C.B. PARKS. 

2 May 1994. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Permanent Building Societies (Administra- 
tive and Clerical Officers) Award, 1975 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from 21 April 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 34.—Home Building Society—Classification 

Structure and Rates of Pay: Delete paragraph (a) of 
subclause (2) of this clause and insert in lieu thereof— 

(2) The following shall be the minimum rates of pay for 
employees covered by this award employed by Home 
Building Society: 

(a) Adult employees 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Annum Per Annum Per Annum 

S $ $ 
(i) Grade 1— 

General 18,825-19.238 417 19.242-19,655 
(ii) Grade 2— 

Advanced 
General Clerk 19,749-20,564 417 20.166-20,981 

(tii) Grade 3— 
Senior Clerk 21,074-21.990 417 21,491-22,407 

(iv) Grade 4— 
Specialists 22,191-24.088 417 22,608-24.505 

(v) Grade 5— 
Supervisor/ 
Senior 
Specialist 24,225-25.758 417 24.642-26.175 

The adjustment of $417.00 per annum reflects the 
application of the Arbitrated Safety Net Adjustment 
Principle enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the basis of 
that principle the safety net adjustment is absorbable to the 



extent of any equivalent amount in rates of pay—whether 
over-award, award or enterprise agreement—in excess of the 
minimum rates (classification rate and supplementary 
payments) prescribed in accordance with the September 
1989 State Wage Decision. 

R.A.C. PATROL AND MECHANICAL SERVICES 
AWARD 1993 

No. A 14 and 1235 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Royal Automobile Club of WA 
(Incorporated) 

and 
Metals and Engineering Workers' Union— 

Western Australian Branch 
No. 444 of 1994. 

R.A.C. Patrol and Mechanical Services Award 1993 
No. A 14 and 1235 of 1988. 

COMMISSIONER A.R. BEECH. 
9 May 1994. 

Order. 
HAVING heard Ms L. O'Farrell on behalf of the Applicant 
and Ms S. McGurk on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the R.A.C. Patrol and Mechanical Services 
Award 1993 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 5th day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu the following— 
2.—Arrangement. 

1. Title 
1A. State Wage Principles December 1993 

2. Arrangement 
3. Area 
4. Scope 

4A. Division of Award 
5. Definitions 

Part I—General 
6. Structural Efficiency 
7. Award Modernisation 
8. Annual Leave 
9. Long Service Leave 

10. Union Organisation 
11. Contract of Service 
12. Payment of Wages 
13. Uniforms 
14. First Aid Kit 
15. Representation 
16. Committee Representation 
17. Duration of Award 
18. Public Holidays 
19. Training 
20. Avoidance of Industrial Disputes 

Part 11—Road Service Employees 

21. Wages 
22. Hours 
23. Rosters 
24. Meals 
25. Overtime 
26. Penalty Rates 
27. Sick Leave 
28. Tools 
29. Transport 
30. Amenities 

Part III—Mechanical Services 
31. Wages 
32. Hours 
33. Rostered Days Off 
34. Meals 
35. Overtime 
36. Sick Leave 
37. Tools and Equipment 
38. On-Site Inspections 

Schedule 1. Parties to Award 
Schedule 2—Liberty to Apply 

2. Clause 2A.—State Wage Principles—June 1991: 
Delete this clause from the award. 

3. Clause 4A.—Division of Award: Delete this clause and 
insert in lieu the following— 

4A.—Division of Award. 
This Award shall be divided into three parts. 
Part I - General which shall apply to all 

classifications covered by this 
Award 

Part 11 - Road Service which shall apply to 
RAC Levels 2, 3 and 4. 

Part III - Mechanical Services which shall 
apply to RAC Levels 1, 5, 5A and 6. 

4. Clause 5.—Definitions: Delete subclauses (8) to (14) 
inclusive and insert in lieu the following— 

(8) "Day Road Service Employee" means a Road 
Service Employee who works from 11.24 a.m. to 
7.00 p.m. Monday to Friday, excluding public 
holidays. 

(9) "RAC Level 1 (95.8%)" means a Mechanical 
Services Employee whose principal duties are to 
assist RAC Level 5 as required and to clean the 
workshop and vehicle inspection equipment. 
Typically, these duties will involve those of a 
Trades Assistant or Service Attendant. 

An employee of this level will undertake 
training in accordance with the RAC training 
programme to achieve and maintain the required 
level of skill and competence. 

(10) "RAC Level 2 (100%)" means a Road Service 
Employee who holds a Trades Certificate or 
Tradeperson's Rights Certificate relevant to the 
operations of the RAC. This is the entry level 
classification for RAC Level 3 employees while 
they undertake induction training and perform 
appropriate duties under close supervision. 

(11) "RAC Level 3 (106.1%)" means a Road Service 
Employee who has successfully completed the 
RAC induction training, is familiar with the duties 
associated with this level and who works without 
supervision. The principal duties are to render 
assistance to motorists in accordance with RAC's 
road service including the making of minor repairs 
and adjustments. Such duties to include any 
reasonable duties associated with the RAC's road 
service. 

An employee at this level will undertake 
training in accordance with the RAC training 
programme on an ongoing basis in order to 
achieve and maintain the required level of skill 
and competence. 

(12) "RAC Level 4 (115%)" means a Road Service 
Employee who satisfies at least the requirements 
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of RAC Level 3 and in addition undertakes the 
additional duties below as directed by the Club. 

• Training newly appointed RAC Level 2 
employees. 

• Control room relief work. 
• Assistance of RAC Level 3 employees. 
An employee at this level will have successfully 

completed RAC training relevant to the additional 
duties above and will undertake training in 
accordance with the RAC training programme on 
an ongoing basis in order to achieve and maintain 
the required level of skill and competence. 

(13) "RAC Level 5 (125.1%)" means a Mechanical 
Services Employee who has successfully com- 
pleted induction training, has a sound knowledge 
of the duties associated with this level, and who 
works either in a branch or on site as directed by 
the RAC. 

The principal duties associated with the level 
may include: 

• Inspect and report on vehicles on RAC 
premises or elsewhere, and provide technical 
and motoring advice to members. 

• Inspect and report on vehicles and compo- 
nents after accident, failure or repair. 

• Allocation of inspections and the recording 
of inspection statistics. 

An employee at this level will undertake training 
in accordance with the RAC training programme 
on an ongoing basis in order to achieve and 
maintain the required level of skill and compe- 
tence. 

(14) "RAC Level 5A (125.1%)" means a Mechanical 
Services Employee who satisfies the requirements 
of both RAC Level 3 and RAC Level 5 and who 
routinely undertakes the duties associated with 
either level as directed by the RAC. 

An employee at this level will undertake 
training in accordance with the RAC training 
programme on an ongoing basis in order to 
achieve and maintain the required level of skill 
and competence. 

(15) "RAC Level 6 (131.1%)" means a Mechanical 
Services Employee who at least satisfies the 
requirements of RAC Level 5 and in addition, in 
respect of RAC Level 5, ensures the department 
operates to a satisfactory standard and who 
provides technical and work advice to those 
employees. The principal duties associated with 
this level are to oversee RAC Level 5 and ensure 
that vehicle inspections are carried out and 
technical advice is given in an efficient manner. 

An employee at this level will undertake 
training in accordance with the RAC training 
programme on an ongoing basis in order to 
achieve and maintain the required level of skill 
and competence. 

(16) "Weekly Base Rate of Pay" means a paid rate. 
5. Clause 19.—^Training: 

A. Rename paragraph (d) of subclause (3) of this 
clause as (c). 

B. Delete subclause (4)(a) of this clause and insert in 
lieu the following— 
(4) (a) Road Service Employees: 

In-house training will normally be 
conducted during ordinary working 
hours without loss of pay. 

6. Clause 21.—Wages: Immediately before this clause, 
delete the heading 'Part II—Patrols' and insert in lieu the 
following new title— 

PART II—Road Service Employees 

7. Clause 21.—Wages: Delete subclauses (1) and (2) of 
this clause and insert in lieu the following— 

(1) The weekly base rate for Road Service Employees 
shall be: 

Classification $ 
RAC Level 2 (100%) 417.20 
RAC Level 3 (106.1%) 442.50 
RAC Level 4 (115%) 479.78 

(2) Notwithstanding the rate expressed in subclause 
(1) hereof a Road Service Employee working 
shifts shall be paid a weekly rate of pay to be 
known as the "composite rate of pay" which shall 
be an amount equal to the weekly base rate plus 
the average of the amount payable for shift and 
weekend penalties worked by a Road Service 
Employee for the period of the roster provided that 
the rate expressed in this clause shall be automat- 
ically adjusted according to variations from time 
to time in the shift roster. 

8. Clause 22.—Hours: Delete subclause (3) of this clause 
and insert in lieu the following— 

(3) Except at regular changeover of shifts an em- 
ployee will not be rostered for more than one shift 
in any twenty-four hours—provided that the hours 
of duty and the spread of hours specified in this 
clause may be varied by mutual consent between 
the R.A.C. and the Union. 

9. Clause 24.—Meals: Delete subclauses (4)(b), (5) and 
(7) of this clause and insert in lieu the following— 

(b) Meal breaks to be taken on all other days than 
described in (a) and also those taken from 
Monday to Friday between the hours of 
4.31p.m. and 10.23a.m. shall be taken at the 
R.A.C's depots or at the Patrol's place of 
residence, as directed by the R.A.C. 

(5) When an employee is required for duty during any 
meal time asrescribed in subclause (1) or (2) of 
this clause whereby the meal time be postponed 
he/she shall be paid at overtime rates until 
released to obtain a meal. 

(7) A second meal break being necessitated by 
continuous overtime at the completion of a 
rostered shift or the ordinary hours of work for a 
day Road Service Employee shall begin 1172 
hours after the commencement of duty. 

10. Clause 27.—Sick Leave: Replace the words 'em- 
ployee' and 'worker' wherever they appear in this clause 
with the words 'Road Service Employee'. 

11. Clause 31.—Wages: Delete subclause (1) of this 
clause and insert in lieu the following— 

(1) The weekly rate for Mechanical Services Employ- 
ees shall be: 

$ 
(a) RAC Level 1 (95.8%) 399.80 
(b) RAC Level 5 (125.1 %) 522.10 
(c) RAC Level 5A (125.1%) 522.10 
(d) RAC Level 6(131.0%) 546.50 

12. Clause 32.—Hours: Delete subclauses (1) and (2) of 
this clause and insert in lieu the following— 

(1) The ordinary hours of work shall be 37.5 hours per 
week excluding meal breaks to be worked on any 
five days of the week. 

(2) Mechanical Service Employees (excluding RAC 
Level 5A) undertaking on-site inspections shall 
operate directly from home and may use their 
discretion as to actual start and finish times, meal 
breaks etc, within the period 8.00am to 5.30pm. 

(3) RAC Level 5A will commence at 8.30am either 
from home or headquarters as directed. 
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(4) Weekend Inspections: Where ordinary hours are 
worked on a Saturday or Sunday, they shall be 
paid at time and a half, and time and three quarters 
respectively. 

13. Schedule 1—Parties to Award: Immediately after this 
schedule insert the following new schedule— 

Schedule 2—Liberty to Apply. 
The Metals and Engineering Workers' Union— 

Western Australian Branch reserves the right to seek 
inclusion of classifications reflecting 110% and 135% 
during the life of this award. 

14. Replace the words 'Patrol', 'Patrol's' and 'Patrols' 
with the words 'Road Service Employee', 'Road Service 
Employee's' and 'Road Service Employees' as appropriate 
wherever they appear throughout the entire award. 

RADIO AND TELEVISION EMPLOYEES' AWARD 
No. R 3 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 

Branch) 
and 

Hills Industries Ltd and Others. 
No. 208 of 1994. 

Radio and Tblevision Employees' Award 
No. R 3 of 1980. 

COMMISSIONER A.R. BEECH. 
5 May 1994. 

Order. 
HAVING heard Mr A. Gill on behalf of the Applicant and 
Mr S. Macaree on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Radio and Tblevision Employees' Award 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) The minimum rates of wage payable weekly to 

employees covered by this award shall be as follows: 
(a) Adults: Safety Net 

Rate Adjustment Total Rate 
Per Week Payment Per Week 

$ $ $ 
Radio-Tfelevision 

Serviceperson 
(Grade 1) 448.20 8.00 456.20 

Radio-Tfelevision 
Serviceperson 418.90 8.00 426.90 

Car Radio Installer 353.30 8.00 361.30 
Antenna and/or 

"Ifelevision Installer 353.30 8.00 361.30 
Assembler 340.60 8.00 348.60 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus", "service incre- 
ment" or any term whatsoever) which an em- 
ployee would receive in excess of the "award 
wage" which applied immediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica- 
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi- 
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward, award or industrial 
agreement—in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

SOFT FURNISHINGS AWARD 
No. A 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. 

and 
Dubrov Pty Ltd T/A "Innovation" and Others 

No. 310 of 1994. 

Soft Furnishings Award 
No. A 23 of 1982. 

COMMISSIONER A.R. BEECH. 
29 April 1994. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 29th day of 
April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 45.— 

Traineeships add the following: 
46. Career Start Traineeships 
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2. Clause 45.—Traineeships: Immediately following this 
clause add a new clause as follows: 

46.—Career Start Traineeships. 
(1) Objectives 

(a) The Career Start Traineeships Scheme pro- 
vides for the possibility of greater amounts 
of structured training time and longer periods 
of traineeship through an enhanced Austra- 
lian Traineeships System, and provides a 
bridge to the new Australian Vocational 
Certificate Training System. 

(b) The object of this clause is to provide for the 
terms and conditions of employment, includ- 
ing the rates of pay, applicable to persons 
engaged under the Career Start Traineeships 
Scheme. 

(c) The purpose of these arrangements is to 
provide vocational training consistent with 
the needs of industry and general skills 
appropriate to the workforce, and to enhance 
the skill levels and future employment 
prospects of career start trainees. This is to 
be achieved through various vocational edu- 
cation and training pathways including a 
combination of work, education and struc- 
tured training. 

(d) An objective of this clause is to provide 
vocational education and training pathways 
that maximise credit transfer and articulation. 

(e) It is the intention of the parties to encourage 
development of pilot projects and the im- 
plementation of the Australian Vocational 
Certificate Training Scheme. 

(f) An objective of the Career Start Traineeships 
Scheme is to provide additional employment 
and training opportunities for young people. 
Accordingly, these opportunities shall be 
provided to the fullest extent possible. Exist- 
ing employees shall not be displaced from 
employment by career start trainees. 

(2) Definitions 
(a) Career Start Traineeships is a system of 

training comprising structured training with 
an employer and it will include training in a 
Technical and Further Education College or 
other training provider approved by the 
appropriate state training authority. 

(b) Training agreements mean agreements for 
Career Start Traineeships that are registered 
with the appropriate state training authority 
or under the provisions of the appropriate 
state training legislation. 

(c) Career start trainees are employees who are 
bound by training agreements registered with 
the appropriate state training authority. 

(d) Australian Vocational Certificate trainees are 
employees who are bound by training agree- 
ments and undertaking Australian Vocational 
Certificate Training System courses. 

(e) Structured training shall mean formal in- 
struction and closely supervised practice 
directly related to that instruction that is 
undertaken away from the job as part of a 
training agreement. 

(3) Training Conditions 
(a) Career start trainees shall attend approved 

structured training courses or programmes 
prescribed in the relevant training agree- 
ments or as notified to the trainees by the 
appropriate state training authority. 

(b) Career start trainees may be engaged by 
employers registered with the appropriate 
state training authority. The employer shall 

ensure that career start trainees are permitted 
to attend prescribed off-the-job training 
courses and are provided with on-the-job 
training approved by the appropriate state 
training authority. 

(c) The employer shall provide a level of 
supervision that is in accordance with the 
approved training plan during traineeship 
periods. 

(d) The employer agrees that overall training 
programmes are monitored by officers of the 
appropriate state training authority and that 
training records or work books may be 
utilised as part of this monitoring process. 

(4) Employment Conditions 
(a) A career start trainee shall be engaged as a 

full time employee, for a traineeship of a 
minimum period of one year, provided that 
the career start trainee shall be subject to a 
satisfactoiy probation period of up to one 
month. Career start traineeships shall be: 

(i) for career start trainees with a year 10 
or lesser general education achieve- 
ment, up to two years' duration; 

(ii) for career start trainees who have com- 
pleted year 11 studies, up to 18 months' 
duration; or 

(iii) for career start trainees who have com- 
pleted year 12 studies, of one year's 
duration. 

(b) A career start trainee with year 10 or lesser 
level of general education achievement shall 
spend the amount of time in structured 
training specified in the registered training 
agreement. This shall be: 

(i) during the first year, on average, up to 
50 per cent of ordinary working hours 
each week; 

(ii) where the traineeship extends beyond 
the first year, on average up to 35 per 
cent of ordinary working hours each 
week during this period. 

(c) A career start trainee who has completed year 
11 studies shall spend the amount of time in 
structured training specified in the registered 
training agreement. This shall be: 

(i) during the first year, on average, up to 
35 per cent of ordinary working hours 
each week; 

(ii) where the traineeship extends beyond 
the first year, on average, up to 25 per 
cent of ordinary working hours each 
week during this period. 

(d) A career start trainee who has completed year 
12 shall spend the amount of time in 
structured training specified in the registered 
training agreement. This shall be, on average, 
up to 25 per cent of ordinary working hours 
each week. 

(e) Notwithstanding the foregoing, an employer 
or employer organisation respondent to this 
award and the relevant union may, by 
agreement in writing and with the consent of 
the relevant state training authority, vary the 
duration of the traineeships and the extent of 
structured training. 

(f) The career start trainee is permitted to be 
absent from work without loss of continuity 
of employment to attend the structured 
training in accordance with the training 
agreement 

(g) Where the employment of a career start 
trainee by an employer is continued after the 



completion of the traineeship period, such 
traineeship period shall be counted as service 
for the purposes of the award and long 
service leave entitlements. 

(h) The training agreement may restrict the 
circumstances under which the career start 
trainee may work overtime and shift work in 
order to ensure the training programme is 
successfully completed. When overtime and 
shift work are worked the relevant penalties 
and allowances of the award based on the 
trainee wage will apply. No career start 
trainee shall work overtime or shift work on 
their own, or where it is inconsistent with the 
provisions of the award. 

(i) All other terms and conditions of the 
relevant awards applicable in the 
workforce at which the career start 
trainee is employed, shall apply unless 
specifically varied by this award. 

(ii) The union shall be afforded reasonable 
access to career start trainees for the 
purposes of explaining the role and 
functions of the union. 

(5) Wages 

(a) The weekly wages payable to career start 
trainees shall be calculated by: 

STOREMEN INDEPENDENT WOOLDUMPERS PTY 
LTD AWARD 1982 
No. A 36 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' Association 

of Western Australia 
and 

Independent Wooldumpers Pty Ltd. 
No. 202 of 1994. 

Storemen Independent Wooldumpers Pty Ltd 
Award 1982 No. A 36 of 1982. 

COMMISSIONER A.R. BEECH. 
14 April 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Storemen Independent Wooldumpers Pty 
Ltd Award 1982 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 14th day of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

(i) determining the hourly rate applicable 
to the relevant age as prescribed in the 
state award that would otherwise be 
applicable to the career start trainee; and 

(ii) multiply that hourly rate by the number 
of weekly ordinary hours, less the 
average weekly time specified in the 
registered training agreement to be 
spent in structured training. 

(b) The weekly wage shall be the rate of pay for 
all purposes. 

(c) (i) The terms of this clause operate in 
conjunction with a Commonwealth 
Government scheme, under which, if 
weekly wages calculated using the 
method outlined above fall below 
$125.00 for those under 18 years old and 
$150.00 for those 18 years and over, the 
Commonwealth will provide a supple- 
mentary allowance to bring the total 
income of career start trainees up to 
those levels. 

(ii) In the event that the Commonwealth 
Government reduces these minimum 
income maintenance levels, the terms of 
this clause will be reviewed. 

Schedule. 
. Clause 10.—Wages: Delete subclause(l) of this Clause 
insert in lieu the following: 

(1) WAGE RATES—ADULT 
Operative from 
14 April 1994 

Base Safety Net Award 
Rate Adjustment Rate 

$ $ $ 
Storeman Grade 1— 
Any other function not 
elsewhere included 
Assisting at dump press 
Core sampling, by hand 
Cutting bands to length 
for unitising 
Fadging or boodling 
Feeding wool into blend- 
ing machines 
Handling dried or semi- 
dried skins 
Head marking or brand- 
ing head of bale at re- 
ceival or weighing 
Inserting lot plates or di- 
viders 
Kicking back 
Lobbing 
Opening or closing bales 
Pushing into or taking 
from elevators or drops 
Sampling 
Sewing 
Weight adjusting 
Wheeling baskets 
Stacking including oper- 
ating stacking machine 
Hand tracking 
Transporting bales by 
tow-motor or other self- 
propelled vehicle v/ithout 
power operated attach- 
ments (one trailer only) 
Unitising or banding of 
dumped bales 360.10 8.00 368.10 
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Operative from 
14 April 1994 

Safety Net 
Adjustment 

Storeman Grade 2— 
Breaking out of specified 
bales for shipping show- 
ing or blending 
Breaking out from rail 
trucks or breaking down 
stacks of wool 
Port marking and brand- 
ing wool for shipment 
Operating and in charge 
of dump press 
Transporting bales by 
tow-motor or other self- 
propelled vehicle without 
power operated attach- 
ments (two or more trail- 
ers) 
Storeman Grade 3— 
Handling or hanging or 
drying green skins (in- 
cluding trottering or 
sheepskins) 
Handling hides including 
stacking and unstacking 
Operating and in charge 
of skin press 
Operating forklift or 
other self-propelled vehi- 
cle with power operated 
attachments used for lift- 
ing, transporting or stack- 
ing of bales 
Operating bale tumbler 
and conveyor turntable or 
spur gates on receival 
system— 
Sheetman or fossicker 
Wool pressing on show 
floor or working singly or 
operating hand press 
Storeman Grade 4— 
Leader of gang including 
a gang leader on interlot- 
ting prior to showing or a 
gang leader positioning 
or tightening up on show 
floor 
Classing skins, furs or 
hides 
Operating gantry multi- 
ple bale unloader 
Sworn weigher or em- 
ployee (including forklift 
driver) recording or car- 
tying out clerical func- 
tions in receiving, weigh- 
ing , delivering or ship- 
ping of bales including 
notifying locations of 
bales by radio 
Storeman Grade 5— 
Employee in charge of an 
out store 
Head shipping clerk 
Man in charge of skin or 
hide or produce store 

Operating container han- 
dling equipment 
Show floor leading hand 
Storeman Grade 6— 
Operating core and/or 
grab sampling machine 
Wool Classer— 
Classing or sorting wool 
with or without mechani- 
cal aids in rehandling de- 
partments or stores 
Overlooker— 
Overlooker in rehandling 
department overlooking: 
2 to 5 employees 
6 or more employees 

370.30 8.00 378.30 

370.60 8.00 378.60 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into overaward payments existing as at 
14 April 1994. 

The award rate set out in this subclause, which 
includes the Safety Net Adjustment also set out in 
this subclause, shall be paid for all purposes of the 
award. 

375.00 8.0) 383.00 

SUPERMARKETS AND CHAIN STORES (WESTERN 
AUSTRALIA) WAREHOUSE AWARD 1982 

No. A 26 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

Coles Supermarkets Australia and Another. 
No. 200 of 1994. 

Supermarkets and Chain Stores (Western Australia) 
Warehouse Award 1982 

No. A 26 of 1982. 

COMMISSIONER A.R. BEECH. 
14 April 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of the Applicant 
and there being no appearance on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrie Relations Act 1979 hereby orders— 

That the Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 14th day 
of April 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 29.—Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) Adults Rate per week Rate per week 

for employees for employees 

378.00 8.00 386.00 

388.90 8.00 396.90 

(a) Probationary Storeworicer 
Base Rare 
Safety Net Adjustment 
Awaid Rale 

(b) Storeworicer Grade 1 
(i) During first 3 months' 

service 
Base Rate 
Safety Net Adjustment 
Awaid Rate 

(ii) After 3 months' service 
Base Rate 
Safety Net Adjustment 
Award Rate 

(iii) After 12 months' serv- 
ice 
Base Rate 
Safety Net Adjustment 
Awaid Rate 

of Coles 
Supermarkets 

Australia 
$ 

of Woolworths 
(W.A.) Ltd 
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Rate per week 
for employees 

of Coles 
Supermarkets 

Australia 
$ 

Rate per week 
for employees 
of Woolworths 

(W.A.) Ltd 

(c) Storeworker Grade 2 
(i) During first 3 months' 

service 
Base Rate 398.50 412.40 
Safety Net Adjustment 8.00 8.00 
Award Rate 406.50 420.40 

(ii) After 3 months' service 
Base Rate 402.40 416.50 
Safety Net Adjustment 8.00 8.00 
Award Rate 410.40 424.50 

(iii) After 12 months' serv- 
ice 
Base Rate 406.20 420.40 
Safety Net Adjustment 8.00 8.00 
Award Rate 414.20 428.40 

(d) Storeworker Grade 3 
(i) During first 3 months' 

service 
Base Rate 403.70 417.80 
Safety Net Adjustment 8.00 8.00 
Award Rate 411.70 425.80 

(ii) After 3 months'service 
Base Rate 407.50 421.80 
Safety Net Adjustment 8.00 8.00 
Award Rate 415.50 429.80 

(iii) After 12 months' serv- 
ice 
Base Rate 411.50 425.90 
Safety Net Adjustment 8.00 8.00 
Award Rate 419.50 433.90 

(e) Storeworker Grade 4 
(i) During first 3 months' 

service 
Base Rate 416.60 431.20 
Safety Net Adjustment 8.00 8.00 
Award Rate 424.60 439.20 

(ii) After 3 months' service 
Base Rate 420.40 435.10 
Safety Net Adjustment 8.00 8.00 
Award Rate 428.40 443.10 

(iii) After 12 months' serv- 
Base Rate 424.40 439.30 
Safety Net Adjustment 8.00 8.00 
Award Rate 432.40 447.30 

(f) A storeworker who is re- 
quired by the employer to be 
in charge of a store or ware- 
house or other employees, 
shall be paid the following all 
purpose amount in addition to 
the rate prescribed in para- 
graphs (b), (c), (d) and (e) of 
this subclause— 

(i) If placed in charge of a 
store or warehouse 
with no other employ- 
ees or if placed in 
charge of less than 3 
other employees 12.30 12.70 

(ii) If placed in charge of 3 
or more other employ- 
ees but less than 10 
other employees 22.40 23.20 

(iii) If placed in charge of 
10 or more other em- 
ployees 40.50 41.90 

The above rates include an amount for a Safety Net 
Adjustment of $8.00 awarded in accordance with the State 
Wage Decision 1993 which may be absorbed into overaward 
payments existing as at 14 April 1994. 

The award rate set out in this subclause, which includes 
the Safety Net Adjustment also set out in this subclause, 
shall be paid for all purposes of the award. 

THEATRICAL EMPLOYEES (PERTH THEATRE 
TRUST) AWARD 

No. 9 of 1983. 
No. A 9 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
West Australian Theatrical and Amusement Employees 

Association (Union of Employees) 
and 

Perth Theatre Trust. 
No. 339 of 1994. 

Theatrical Employees (Perth Theatre Trust) Award 
No. 9 of 1983. 

No. A 9 of 1983. 
COMMISSIONER S.A. KENNEDY. 

3 May 1994. 
Order. 

WHEREAS having heard Mr C. Smyth, by leave, on behalf 
of the applicant union and Ms J. Sheridan by warrant on 
behalf of the respondent; and 

Whereas this application (which proceeded before the 
Commission by consent) is for variations to Clause 
5.—Rates of pay of the Theatrical Employees (Perth Theatre 
Trust) Award No. 9 of 1983 ("the Award"); and 

Whereas the increases sought are 2.5% pursuant to the 
Structural Efficiency Adjustment which became available in 
1992 (72 WAIG 191 at 201) and a further $8.00 (sought as 
an "interim" pending further developments in minimum 
rates adjustment discussions between the parties) which 
amount is actually allowed for pursuant to the safety net 
adjustment provided for under the current Wage Fixing 
Principles (Commission in Court Session, No. 1457 of 1993, 
(1994) 74 WAIG 198 at 201); and 

Whereas the parties have detailed the degree of consulta- 
tion within the enterprise to date and the progress towards 
a new award and towards the inclusion of minimum rates 
adjustments; and 

Whereas submissions have been made on the prospects 
for the relevant application of a national skills audit and the 
establishment of competencies; and 

Whereas the employer has stated that it is likely to be in 
a position to file for a new enterprise specific award in six 
to eight weeks; and 

Whereas, in consideration of all this and the fact of 
consent to the wage increases at this time, I have concluded 
that the application should be granted but on an interim basis 
with provision in the order that issues for a period of time 
during which the parties shall be expected to progress the 
application for a new award to the point of filing; and 

Whereas it is expected that at the same time as the 
application for a new award is dealt with it is expected that 
the parties will be able to demonstrate concrete progress 
towards establishment of minimum rates adjustments; and 

Whereas, in the event of no application in the terms of the 
above being filed, the parties shall be required to report back 
to the Commission and justify any further maintenance of 
the interim rates established as a result of this decision; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That pending 2. hereof, the rates in the following 
schedule shall apply in lieu of the rates provided 
in Clause 5.—Rates of Pay of the Theatrical 
Employees (Perth Theatre Trust) Award No. 9 of 
1983 with effect from the beginning of the first 
pay period on or after the 26th day of April 1994. 

2. That the order in 1. hereof shall apply pending a 
report back to the Commission on a date to be 
fixed no less than two months from the date of this 
order. 
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3. That Clause 2.—Arrangement be amended by 
adding the following "32. Parties". 

4. That a new clause as follows be added after Clause 
31.—Part Time Employment. 

32.—Parties. 

(1) The union party to this award is the West 
Australian Theatrical and Amusement Em- 
ployees Association (Union of Employees). 

(2) The employer party to this award is the Perth 
Theatre Trust. 

(Sgd.) S.A. KENNEDY, 
3.1 Commissioner. 

Schedule. 

The following interim minimum weekly rates of pay shall 
apply in lieu of Clause 5.—Rates of Pay in the Tlieatrical 
Employees (Perth Theatre Trust) Award No. 9 of 1983 from 
the beginning of the first pay period commencing on or after 
the 26th day of April 1994 for a period of no less than two 
months after which the interim order per paragraph 1 of the 
decision in Matter No. 339 of 1994 shall be finalised one 
way or the other. 

Minimum Supple- Tbtal 
Rate mentary Minimum 

Payment Award 
Rate 

(1) Stage Management Section $ $ $ 
(a) Tfechnical Stage Manager 500.40 8.00 508.40 
(b) Stage Manager 472.40 8.00 480.40 
(c) Assistant Stage Manager 390.00 8.00 398.00 

(2) Mechanical Department $ $ $ 
(a) Workshop 

(i) Head carpenter 460.40 8.00 468.40 
(ii) Carpenter 

(iii) Carpenter's assistant 
406.30 8.00 414.30 
357.50 8.00 365.50 

(b) Stage 
(i) Head mechanist/head 

road manager 460.40 8.00 468.40 
(ii) Mechanist/head flyman/ 

road manager 406.30 8.0) 414.30 
(iii) Stage hand/flyman 357.50 8.00 365.50 

Loading for stage hands in charge of side/revolve truck: 8 per cent 
(3) Electrical/Lighting Department $ $ $ 

(a) Head electrician 460.40 8.00 468.40 
(b) Electrician/main switchboard 

operator 406.30 8.00 414.30 
(c) Electrical hand 357.50 8.00 365.50 

Loading for electrical hand who is required to operate spots/auxiliary 
switchboard/visual effects: 8 per cent 

(4) Audio Department $ $ $ 
(a) Head audio technician 460.40 8.00 468.40 
(b) Audio operator 406.30 8.0) 414.30 
(c) Audio hand 357.50 8.00 365JO 

N.B. Where there is no separate audio department the audio operator/hand 
shall be classified under (3) Electrical/Lighting Department. 

(5) Wardrobe Section $ $ $ 
(a) Workshop 

(i) Head of wardrobe 460.40 8.00 468.40 
(ii) Cutter/tailor/wigmaker/ 

milliner 406.30 8.00 414.30 
(iii) Seamstress/maintenance 

hand/buyer/costume jew- 
eller 357.50 8.00 365JO 

(b) Stage 
(i) Head of department 460.40 8.00 468.40 

(ii) Wardrobe hand/dresser/ 
valet 406.30 8.00 414.30 

(6) Property Department $ $ $ 
(a) Workshop 

(i) Property master/mistress 460.40 8.0) 468.40 
(ii) Property maker 406.30 8.00 414.30 

(iii) Property hand 357JO 8.00 365JO 
(b) Stage 

(i) Property master/mistress 460.40 8.00 468.40 
(ii) Property hand 357JO 8.00 365JO 

(7) Art Department $ $ $ 
(a) Scenic Artist 460.40 8.00 468.40 
(b) Assistant scenic artist 406.30 8.00 414.30 
(c) Artist's labourer 357JO 8.00 365JO 

Minimum Supple- Tbtal 
Rate mentary Minimum 

Payment Award 
Rate 

(8) Services $ $ $ 
(a) Receptionist/telephonist 

(enquiry clerk) 348.30 8.00 356.30 
(b) Firefighter 342.10 8.00 350.10 
(c) Utility person 349.40 8.0) 357.40 
(d) Stage Door Keeper 342.10 8.00 350.10 

(9) Cleaners $ $ $ 
(a) Head cleaner 371.50 8.00 379.50 
(b) Cleaner 364.10 8.00 372.10 

Engaged by the hour (with a minimum payment as of three 
and a half hours). 

8.00 a.m. to 6.00 p.m. 11.16 
6.00 p.m. to midnight 16.74 
midnight to 8.00 am. 22.32 

(10) Skilled labour not classified else- 
where 460.40 8.00 468.40 

(11) Unskilled labour not classified else- 
where 342.10 8.00 350.10 

(12) Additional Rates 
Persons employed as casuals in the following classifications shall be paid 

the specified hourly amounts in addition to the wage provided elsewhere: 
Minimum Supple- Tbtal 

Rate mentary Minimum 
Payment Award 

Rate 
$ $ $ 

Main switchboard operator 1.38 
Head flyman 1.20 
Person in charge of side 0.38 

(13) Front of House $ $ $ 
(a) Senior Booking Office Supervi- 

sor 498.80 8.00 506.80 
(b) Head Booking Clerk (i.e. one 

who supervises the staff) 467.00 8.00 475.00 
(c) Booking Clerk (including party 

bookings) 438.90 8.00 446.90 
(d) Ticket Seller 384.30 8.00 392.30 
(e) Programme/concession sellers/ 

ushers/ticket takers/cloakroom 
attendant 348.30 8.00 356.30 

Booking clerks and ticket sellers shall not be held responsible for cash 
shortages when they are instructed to allow another employee (including the 
manager of the venue) access to their cash or tickets during a selling period. 

WOOL, HIDE AND SKIN STORE EMPLOYEES' 
AWARD 

No. 8 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

Albany Woolstores Pty Ltd and Others. 

No. 199 of 1994. 

Wool, Hide and Skin Store Employees' Award 
No. 8 of 1966. 

COMMISSIONER A.R. BEECH. 

29 April 1994. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms M. Armstrong and Mr M. Darcy on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966 be varied in accordance with the 
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following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 21st day of March 1994. 

(Sgd.) A.R. BEECH, 
^.S.l Commissioner. 

Schedule. 

1. Clause 13.—Wages and Classification Structure: 
Delete subclauses (3) and (4) of this clause and insert in lieu 
the following: 

(3) Supplementary Payments (Adults) 

An adult employee performing the work de- 
scribed by any of the classifications detailed in 
subclause (1) of this clause shall be paid the 
Supplementary Payment per week detailed in the 
table below with effect from the beginning of the 
first pay period commencing on or after 21 March 
1994. 
CLASSIFICATION Supplementary 

Payment 
$ 

Storeworker Level 1 54.80 
Storeworker Level 2 56.00 
Storeworker Level 3 57.10 
Storeworker Level 4 58.40 
Storeworker Level 5—Wool Classer 60.00 
Storeworker Level 6—Overlooker 62.60 

(4) Total Wage Rates (Adults) 

The total wage rate per week (inclusive of the 
rates described in subclauses (2) and (3) of this 
clause which appears in columns 2 and 3 
respectively) for adult employees performing the 
work described by any of the classifications 
detailed in subclause (1) of this clause shall be as 
detailed in column 4 of the table below with effect 
from the beginning of the first pay period 
commencing on or after 21 March 1994. 
CLASSIFICATION Base Supple- Total 

Rate mentary Rate 
Payment 

Storeworker Level 1 328.70 54.80 383.50 
Storeworker Level 2 337.50 56.00 393.50 
Storeworker Level 3 345.10 57.10 402.20 
Storeworicer Level 4 354.30 58.40 412.70 
Storeworker Level 5— 

Wool Classer 365.20 60.00 425.20 
Storeworker Level 6— 

Overlooker 383.50 62.60 446.10 

The above rates include an amount for a Safety 
Net Adjustment of $8.00 awarded in accordance 
with the State Wage Decision 1993 which may be 
absorbed into overaward payments existing as at 
21 March 1994. 

AWARDS/AGREEMENTS— 

Application for variation of— 

No variation resulting— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 
and 

Minister for Police. 
No. 24 of 1994. 

The Aboriginal Police Aides Award 
No. R 31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
15 April 1994. 

Order. 
WHEREAS this matter is an application to amend The 
Aboriginal Police Aides Award (No. R 31 of 1979); and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 25 March 1994; and 

Whereas the applicant has now formally sought leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD, 1987 

No. A 6 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, W.A. Branch 

and 
Anglican Homes (Incorporated) and Others. 

No. 567 of 1988. 

Aged and Disabled Persons Hostels Award. 

COMMISSIONER J.A. NEGUS. 
3 May 1994. 

Order. 
HAVING heard Ms S Mayman on behalf of the Applicant 
and there being no appearance by or on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this Application be discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 
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No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. 25 of 1994. 
The Police Award 1965 

No. 2 of 1966. 
COMMISSIONER S.A. KENNEDY. 

15 April 1994. 

WHEREAS this matter is an application to amend The 
Police Award 1965 (No. 2 of 1966); and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 25 March 1994; and 

Whereas the applicant has now formally sought leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.I Commissioner. 

POLICE CADETS' AWARD 
No. R 7 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 

No. 23 of 1994. 
Police Cadets' Award 

No. R 7 of 1976. 
COMMISSIONER S.A. KENNEDY. 

15 April 1994. 

Order. 
WHEREAS this matter is an application to amend the Police 
Cadets' Award (No. R 7 of 1976); and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 25 March 1994; and 

Whereas the applicant has now formally sought leave to 
withdraw the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

Application No. AG 42 of 1994. 
APPLICATION FOR REGISTRATION OF AN INDUS- 
TRIAL AGREEMENT TITLED "AURUM CATERING 

PTY LTD AGREEMENT 1994". 
NOTICE is given that an application has been made to the 
Commission by Aurum Catering Pty Ltd under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Area. 
This Agreement shall have effect throughout the State of 

Western Australia. 

This Agreement shall apply to Aurum Catering Pty Ltd 
and all persons employed by it in the callings described in 
Clause 21 of this Agreement wherever work is performed. 

Without limiting the generality of the above it shall apply 
where work is performed in: 

(a) schools, colleges, universities and other teaching 
facilities; 

(b) any facility in which persons are received for 
medical, surgical observation, rest or other treat- 
ment or care including any hospitals, nursing 
homes, hostels, residential accommodation and/or 
personal care facilities for aged or disabled 
persons and any education and/or training and/or 
residential accommodation facilities for intellec- 
tually handicapped persons; 

(c) restaurants, tearooms and catering establishments 
(as defined in clause 6 of this Agreement); 

(d) residential accommodation including hostels and 
retirement villages; 

(e) commercial and industrial sites; 
(f) government buildings and military installations; 

(g) remote and mining locations (including feasibil- 
ity, construction and production camps). 

21.—Wages. 
The callings described in this clause are:— 

(1) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or Other Cooks 
(5) Bar Attendant—category 1 
(6) Bar Attendant—category 2 
(7) Head Waiter/Waitress 
(8) Head Steward/Stewardess 
(9) Hostess 

(10) Waiter/Waitress 
(11) Steward/Stewardess 
(12) Cashier 
(13) Counterhand 
(14) Kitchenhand 
(15) Laundress 
(16) Cleaner 
(17) Yardman 
(18) General Hand 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

11 May 1994. 
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Application No. AG 36 of 1994. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "JOBSKILLS 
TRAINEE (HOSPITALITY GROUP TRAINING (WA) 

INC) AGREEMENT". 
NOTICE is given that an application has been made to the 
Commission by The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch under the Industrial 
Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.—Definition. 
A Jobskills trainee is an employee who is employed under 

the conditions applying in the Commonwealth Government 
Jobskills programme. 

4.—Application. 
This Agreement applies to employees of employers who 

are members of Hospitality Group Training (WA) Inc. 
engaged under the Jobskills programme as Jobskills Train- 
ees and insofar as the terms of this agreement vary from the 
terms of the relevant award otherwise applying to the 
Jobskills Trainee(s), the terms of this agreement shall 
prevail. In all other respects the terms of applicable award 
shall continue to operate. 

5.—Parties Bound. 
This agreement shall be binding on the Hospitality Group 

Training (WA) Inc. and its employer members in respect of 
Jobskills Trainees and on the Australian Liquor, Hospitality 
and Miscellaneous Workers' Union, Miscellaneous Work- 
ers' Division and its members. 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

2 May 1994. 

PUBLIC SERVICE 
ARBITRATOR— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Commissioner, Public Service Commission. 
No. P 63 of 1993. 

COMMISSIONER R.N. GEORGE. 
9 May 1994. 

Reasons for Decision. 
THIS is an Application by the Civil Service Association of 
Western Australia Incorporated against the decision of the 
Department of Conservation and Land Management 
(CALM), acting on the delegated authority of the Public 
Service Commission, to transfer Dr Elaine M Davison and 
the office of Principal Research Scientist, Level 7, to which 
she is appointed, from Como to Manjimup. It is common 
ground that the Application is properly before the Public 
Service Arbitrator pursuant to s.80E(l) of the Industrial 
Relations Act 1979. 

The Applicant does not question management's right to 
transfer offices and employees to meet organisational 
requirements but pursues the Application essentially on 
three grounds. Firstly it is said that the transfer has been 

effected for disciplinary reasons and that the procedures 
followed in that process were both inappropriate and 
inadequate and constituted victimisation of Dr Davison; 
secondly and in the alternative, that when viewed overall the 
decision cannot be shown to be of benefit to CALM and 
greater consideration should have been given to Dr 
Davison's employment history and her family situation; and 
thirdly that the position occupied by Dr Davison was not 
identified as being subject to transfer and she had not been 
made aware at the time of her employment that she may be 
required to move to a different location. 

By way of remedy the Applicant seeks an Order declaring 
that the decision to transfer the office of Principal Research 
Scientist and the occupant of that position, Dr Davison, be 
null and void. 

The facts as I discern them from the evidence and 
submissions of the parties are as follows. 

In September 1978 the Public Service Board, as it was 
then known, advertised internationally for a Mycologist/ 
Plant Pathologist to work for the Department of Conserva- 
tion and Environment in researching the biology, epidemiol- 
ogy, detection and control of Phytophthora Cinnamomi 
Rands in jarrah forests in Western Australia. On April 19. 
1979 Dr Davison was offered the position under contract for 
a term of five years. On her commencement Dr Davison was 
located at Murdoch University and worked under the general 
direction of a supervisory panel comprising of Dr Maurice 
Mulcahy, Department of Conservation and Environment, 
Professor J. Loneragan, Murdoch University, Mr J. Havel, 
Forests Department and Dr F. Hingston, CS1RO. In May 
1985 Dr Davison was accorded the title of Visiting Fellow 
at Murdoch University and on 15 October 1984 was 
appointed to the permanent staff of the Department of 
Conservation and Environment with effect from 13 August 
1984. 

In late 1985 the Department of Conservation and 
Environment underwent a functional review which led to it 
becoming the Environmental Protection Authority. On 
1 July 1986, following some consideration of the options 
available in relation to her, Dr Davison was transferred to 
the Production and Protection Research Branch of the then 
recently established Department of Conservation and Land 
Management to work under the direction of Dr P. 
Christensen. The transfer was approved by both Dr Mulcahy 
and Dr Shea, the Permanent Head of CALM. For a period 
Dr Davison continued to work at Murdoch University and 
transferred to the Como Research Centre of CALM in 
January 1987. At the time of her transfer Dr Davison had 
her duties explained to her by Dr Christensen, her direct 
supervisor, and a Mr J. Battle. In particular reference was 
made to the need to investigate the presence of brown stain 
in regrowth karri. Dr Davison's evidence was, however, that 
at the time she agreed to undertake that task she was also 
given approval to complete her work on jarrah dieback. 
Until her continuation of that work became an issue in 1993 
there is no evidence to suggest that she was in breach of any 
directions under which she carried out her work. 

What is clear, however, is that a hypothesis developed by 
Dr Davison in her research that waterlogging was important 
in the sudden death syndrome of jarrah challenged existing 
theories developed by other scientists. The evidence of Dr 
Davison, corroborated by Professor Loneragan and Dr 
Mulcahy, was that her theories attracted strong criticism 
from some scientists involved in earlier jarrah dieback 
research which had led to different hypotheses. This was 
particularly the case about 1983 when Dr Shea, the then 
Permanent Head of the Forest Department, now Conserva- 
tion and Land Management, had indicated to Professor 
Loneragan that "if he had any say in the matter she would 
be sacked" (Transcript pi23). This had caused Professor 
Loneragan to write to Dr Shea to express his concern and 
to point out that the criticism was both intemperate and 
inappropriate. Dr Mulcahy also gave evidence that some 
time after the establishment of the Department of Conserva- 
tion and Land Management and her transfer to that 
Department Dr Shea expressed to him his regret that Dr 
Davison had achieved permanency and that he could not 
dismiss her (Transcript pi38). He also conceded under cross 



examination, however, that disagreement over scientific 
hypotheses was healthy and that some people were more 
sensitive to such disagreements than others. He also 
conceded that he had never known Dr Shea to dismiss a 
scientist because their views differed from his own. This 
evidence was not subject to challenge and Dr Shea was not 
called in relation to it. 

On 11 October 1990 the Classification Review Commit- 
tee of CALM approved the reclassification of Dr Davison 
from Senior Research Officer, Level 6, Como Research 
Centre, to Principal Research Scientist, Level 7, with effect 
from 4 December 1989. The process by which this occurred 
was the subject of some debate and for some reason which 
remains unexplained at one stage involved the removal of 
the application from the normal review process. This was 
corrected following an expression of concern by the Director 
of Research to the General Manager. 

From the time of her appointment to CALM until June 
1993 Dr Davison continued the work discussed with her by 
Dr Christensen in relation to regrowth karri plus other work 
in the general field of plant pathology and mycology 
associated with plantations and departmental nurseries. Dr 
Davison also continued to do work on jarrah dieback which, 
while not being her primary task, was never subject to any 
direction that it be ceased. Nothing which occurred during 
this period appears to be particularly controversial although 
the evidence indicates that there was some conflict arising 
from organisational and research programme changes and 
the differences in opinion about conventional hypotheses on 
jarrah dieback were not resolved. 

In May 1993 Dr Davison was requested both verbally and 
in writing by Dr Christensen to attend a meeting on 2 June 
1993 for the purpose of reviewing the work with which she 
was currently involved in the context of what she believed 
she should be working on. She was also requested to prepare 
a synopsis of each of the research projects with which she 
was involved, including staff and resource allocations for 
each, for forwarding to Dr Armstrong, Director of the 
Science and Information Division of CALM, by 28 May 
1993. These events and a memo which issued over Dr 
Armstrong's signature on June 28,1993 following the 2 June 
1993 meeting (Applicant Exhibit Book Part 10) are at the 
heart of the Applicant's complaint about the fairness of the 
treatment of Dr Davison by CALM and the claim that the 
decision to transfer her and her position to Manjimup ought 
be declared null and void. For this reason it is appropriate 
to record these memos, formal parts omitted, in these 
Reasons for Decision: 

"Elaine 
Review of Your Research: 

Re our conversation on Thursday 13/5/93 

Recent events relating to your involvement in 
research projects with Dr G. Hardy of Murdoch 
University have raised questions relating to your area 
of research. 

The Director, Dr Armstrong, has requested that I 
convene a meeting to review the research projects with 
which you are currently involved. We would like you 
to present your work in the context of what you believe 
you should be working on. 

The meeting will be between 10am to 1pm at 
Crawley on 2nd June, 1993. 

Could you please prepare a synopsis of each of the 
research projects you are involved in, including staff 
and resource allocations to each, and forward them to 
Dr Armstrong by 28th May. 

The following people have been invited to attend the 
review: 

Dr J. Armstrong (Director, SID) 
Dr I. Abbott (Advisor) 
Mr P. Jones (Dieback Coordinator) 
Dr F. Podger (Pc. Consultant) 

Dr P. Christensen (Head, Forest Sciences) 
Dr Davison's colleague 

Please be prepared to speak about each of your 
projects in some detail. 
PER CHRISTENSEN 
HEAD FOREST SCIENCES 

cc: Dr J. Armstrong, Crawley" 

[Applicant Exhibit Book Part 9] 

"Elaine 
Thank you for your participation in the meeting on 

2 June 1993 in which a panel comprising Drs 
Christensen, Podger, and Abbott, Mr Jones and myself 
reviewed your current research program. Professor 
Loneragan attended as your peer. 

I was disappointed that you chose not to heed Dr 
Christensen's written and oral instruction (letter 
17 May 1993): 'We would like you to present your 
work in the context of what you believe you should be 
working on'. You presented instead a synopsis of your 
past and current research and did not address the issue 
of strategic direction. 

Your document "Forest Pathology in CALM", 
while a fair statement of Departmental responsibilities, 
is not a realistic objective for one scientist. 

Based on your presentation (both written and oral) 
and the ensuing discussion, I conclude that: 

• Your research is over-concentrated on detail, eg 
you have not carried out broad scale surveys of 
the karri forest in order to establish how 
significant Armillaria is in that ecosystem. 

• The practical outcomes of your research are not 
always clear. 

• You have allowed sections of CALM, not 
necessarily representative of views held by 
senior managers, to overly influence your 
research methodology, eg Pemberton District 
and Armillaria. 

• You have consistently abused our mandatory 
and standard administrative procedures, in that 
research projects have commenced either prior 
to their approval or have continued despite clear 
instructions to the contrary from your supervi- 
sor. 

• You were disingenuous about your considerable 
involvement in Phytophthora cinnamomi re- 
search. 

• Your pre-occupation with waterlogging has, in 
my view, led you to a blinkered viewpoint 
about jarrah ecology. 

Taking the above into account, and noting that a 
considerable proportion of your time is involved with 
pathology projects in the karri forest (with significant 
travel expenses involved in commuting from Como), 
I have decided the following. 

As from August 1, 1993 CALM's Forest Pathology 
research is to be re-organized to address the most 
important problems facing the Department. You are 
asked to re-focus your research to concentrate on karri 
forest and plantation pathology (ie pine and blue gum 
problems). To facilitate this new emphasis I would like 
you to prepare a discussion paper outlining your 
assessment of the most important forest pathology 
problems in this area of CALM's responsibility. This 
paper should be with Dr Christensen by the end of July. 

From August through to December 1993, you should 
concentrate on completing and writing up your current 
research (as reports or draft scientific papers). During 
this "write up" period you should not collect new data 
or become involved in new laboratory or field research. 
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To facilitate your karri, pine and globulus research 
work I plan to establish, by January 1994, a forest 
pathology research laboratory at the Manjimup Re- 
search Centre. You will be asked to re-locate to 
Manjimup once the new facility is established. 

Please contact either Dr Christensen or myself if you 
require clarification of these new arrangements. 
DR J.A. ARMSTRONG 
Director 
Science and Information Division 

cc: Dr Christensen" 

[Application Exhibit Book Part 10] 
Dr Davison was invited to respond to the memo from Dr 

Armstrong dated 28 June 1993 and did so on 14 September 
1993. Her delay in this regard was criticised by the 
Respondent but that criticism is difficult to understand given 
that Dr Davison was interstate on departmental business 
between 28 June 1993 and 9 July 1993 and overseas on 
approved annual leave between 19 July 1993 and 
3 September 1993. The 28 June 1993 memo raised a number 
of significant issues to which any response required time for 
proper consideration. I note, however, that Dr Davison had 
been invited on more than one occasion, both verbally and 
in writing, to discuss the issues with Dr Christensen and Dr 
Armstrong and those invitations were not responded to. 

In the submission for the Applicant, the nature and 
structure of the 2 June 1993 meeting and the events 
surrounding it, when viewed in the context of other incidents 
in the course of her employment since 1979, provide clear 
evidence that the proposed transfer of Dr Davison is for 
reasons of discipline and not organisational needs, and 
constitutes victimisation. It is not necessary in these 
Reasons for Decision to go into the detail of those other 
events and it is sufficient that they be listed in the following 
summary form. 

1. Criticism of her work on jarrah dieback which 
challenged conventional hypotheses and com- 
ments attributed to Dr Shea about her employ- 
ment. 

2. Difficulties in obtaining approval and payment of 
expenses to attend seminars involving overseas 
travel. 

3. Intervention by senior management in the normal 
criteria reclassification procedure. 

4. The release of a research report to ALCOA. 
5. Limitations placed on her work on waterlogging 

and Phytophthora Cinnamomi. 

From the above it is clear that the fundamental question 
to be answered is whether the decision to transfer Dr 
Davison is for genuine reasons related to work and 
organisational requirements or whether the transfer is in fact 
for disciplinary reasons or due to victimisation. 

I do not accept that the decision is in breach of 
Departmental or Public Service Commission policies and 
guidelines or of legislative obligations. Nor do I accept that 
any case has been made out on the basis of her family 
situation. Nothing was put that distinguishes the person^ 
circumstances of Dr Davison from other married persons in 
the Professional Division of CALM for whom transfer of 
location of employment is always a possibility. The 
evidence of Dr Armstrong is that the Department's functions 
are spread across nine regions throughout the State, one of 
which is in the metropolitan area, and seven research 
centres. It is the case that Dr Davison's original employment 
contract gave no indication of any requirement to be located 
other than in Perth. However the circumstances of her 
employment changed with her permanent appointment and 
transfer to CALM where, in the context of the nature of its 
operations, it is reasonable to imply that the possibility of 
both temporary and/or permanent transfers to new locations 
is a feature of employment for professional and other staff. 
It is acknowledged by the Applicant that CALM has 
delegated authority to transfer both offices and officers 
pursuant to the provisions of the Public Service Act 1978. 

What then does the evidence reveal. 

Clearly Dr Davison is highly regarded for her work as a 
Mycologist/Plant Pathologist. This is apparent not only from 
the evidence of her own witnesses in Professor Loneragan 
and Dr Mulcahy but also from the evidence of Dr 
Christensen and Dr Armstrong and her performance apprais- 
als. It is also clear that Dr Davison is prepared to stand by 
the hypotheses developed in the course of her research, 
despite trenchant criticism from others. There is little doubt, 
on the evidence, that Dr Davison was subject to such 
criticism from both Dr Shea and Dr Podger who were 
involved in earlier work in jarrah dieback which is 
challenged by the hypotheses developed by Dr Davison. 
There is no evidence, however, that Dr Shea had any 
influence in the decision to transfer Dr Davison. In fact the 
evidence of Dr Armstrong, which was unshaken under cross 
examination, was that Dr Shea had no involvement in the 
decision and that such a suggestion was offensive. Dr 
Podger was present at the 2 June 1993 meeting which 
reviewed Dr Davison's work and would have been involved 
in that context. 

Dr Davison's primary function following her transfer to 
CALM under Dr Christensen was to research karri forest and 
plantation pathology. At the same time, however, Dr 
Davison was intent on continuing her work on jarrah dieback 
and in particular work waterlogging and phytophthora 
cinnamomi While this latter work appeared to have come 
as some surprise to Dr Armstrong when in April 1993 he 
received a request from Dr Davison to assist in supervising 
a PhD student working on biocontrol of phytophthora 
cinnamomi on mine sites in jarrah forests, I am satisfied that 
Dr Christensen was aware that she was involved in ongoing 
work in that area and that at no time had he given her any 
direction that it was to be discontinued (see Transcript 
p222). For these reasons I believe that the criticism of Dr 
Davison in Dr Armstrong's memo dated 28 June 1993 
(Applicant Exhibit Book Part 10) was not soundly based. In 
particular the comment that "you have consistently abused 
our mandatory and standard administrative procedures, in 
that research projects have commenced either prior to their 
approval or have continued despite clear instructions to the 
contrary from your supervisor'' is not substantiated on the 
evidence. Apart from one incident when Dr Armstrong 
refused a request from Dr Davison to undertake work on the 
comparison of infection of stems and roots of jarrah, pine, 
and banksia by phytophthora cinnamomi—RPP No. 86/91 
(Applicant Exhibit Book Part 11), and possibly one other 
incident which Dr Christensen referred to but could not 
clearly identify, Dr Davison's approach appears to be no 
different from the approach followed by a number of others 
in CALM. It seemed to be not uncommon for funds for 
research projects to be approved and for work to be 
commenced and even completed prior to formal approval 
being obtained. In the specific incident identified, Dr 
Davison followed up the refusal of her first request with a 
second request which was not responded to. As funds had 
already been approved Dr Davison took silence to mean that 
her second request had not been refused and undertook the 
work proposed. At worst this involved taking advantage of 
a breakdown in administrative procedures by following the 
often condoned practice of undertaking research projects 
prior to the receipt of formal approval. There was certainly 
no evidence of Dr Davison consistently abusing procedures 
or of her continuing research projects despite clear instruc- 
tions to the contrary from her supervisor or that she was 
disingenuous about her involvement in phytophthora cinna- 
momi. The question is, however, does the 2 June 1993 
review of Dr Davison's work which led to the conclusions 
referred to in Dr Armstrong's memo of 28 June 1993 
(Applicant Exhibit Book Part 10), when viewed in the 
context of everything else which had occurred, establish that 
the reason for her transfer was disciplinary and/or supports 
the claim of victimisation. If the reason was disciplinary a 
second question which arises is whether a transfer on that 
basis would necessarily be unfair and attract the intervention 
of the Public Service Arbitrator. If the reason was one of 
victimisation it would, of course, be quite a different matter. 
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In considering the first question I have concluded that Dr 
Davison's beliefs are based largely on circumstantial 
evidence drawn from a range of incidents occurring over the 
past decade. There is no direct evidence, however, that her 
transfer was for disciplinary reasons or as a result of 
victimisation. In fact witnesses called on her behalf, while 
expressing concern about the comments of Dr Shea and 
others, acknowledged (as I have indicated earlier in these 
Reasons for Decision) that while Dr Shea was inclined to 
be outspoken they could not recall any occasion when he had 
dismissed an employee simply because they held views 
different to his own. 

The most reliable evidence for the Respondent in my view 
is that given by Dr Armstrong. I find the evidence of Dr 
Abbott and Dr Christensen to be of little assistance. Dr 
Abbott for example was categoric in his evidence in chief 
but under cross examination became somewhat evasive and 
frequently responded by saying that his evidence was based 
on his "understanding" rather than direct knowledge. Dr 
Christensen was also somewhat evasive and under cross 
examination was prone to deflect or to question what was 
put to him rather than provide clear answers. I was left with 
the impression that Dr Christensen had allowed Dr Davison 
to largely pursue her own agenda in her work on 
waterlogging and phytophthora cinnamomi but was con- 
cerned to avoid any suggestion that this was the case. 

Dr Armstrong, on the other hand, was clear in his 
evidence as to the reasons for Dr Davison's transfer and 
acknowledged that to have addressed the 2 June 1993 review 
of her work in the same memo which informed her of her 
transfer was a mistake. It was, however, according to Dr 
Armstrong, the first opportunity to formally advise Dr 
Davison of the review panel's conclusion that her work 
needed to be re-focused in the context of the new strategic 
direction of the Science and Information Division of the 
Department, particularly in relation to blue gum plantations, 
afforestation and regrowth karri. 

A major problem in all of the events surrounding this 
matter is that from the time of the 2 June 1993 review of 
Dr Davison's work both sides have chosen to conduct their 
communication with each other in writing rather than to 
address the issues involved face to face in a co-operative 
way. It was not until 19 October 1993 that Dr Armstrong 
and Dr Davison met to discuss the transfer in the presence 
of a representative of Dr Davison's union and by that time 
Dr Davison had decided that she would refuse to transfer. 
It is true that Dr Davison ignored a number of requests to 
discuss any concerns she had about her transfer with either 
Dr Christensen or Dr Armstrong. This she said was because 
management informed her of the decision to transfer her and 
her position to Manjimup without first giving her the 
opportunity to discuss the reasons for and consequences of 
such a decision. It is also clear on the evidence that Dr 
Davison held serious doubts about the motive behind her 
transfer and for that reason, as she was perfectly entitled to 
do, sought the assistance of her union. 

The absurdity of the whole situation is revealed in the 
following extracts from memos between Dr Armstrong and 
Dr Davison as late as December 1993: 

"In June 1993 I informed you that the Department 
intended establishing a Forest Pathology Research 
Laboratory in Manjimup by 1 January 1994, and that 
your position would be re-located to this new facility. 
In light of the numerous times you have rejected the 
opportunities offered to you to have your concerns 
clarified, I am surprised to hear, at this late stage, that 
you now require further clarification of the matter. 

The following chronology of events highlights the 
opportunities that you have had to meet with me to 
clarify any concerns: 

• You were informed almost 6 months ago that 
your position was to be transferred to Manjimup 
(my memo dated 28.6.93). On that date, I 
invited you to contact me if you required 
"clarification of these new arrangements". If 
you were unclear about the proposal why have 

you not taken up my offer and discussed the 
matter with me? 

• On 13 July 1993, your supervisor Dr Chris- 
tensen asked you to contact me to discuss 
aspects of my memo of 28.6.93. You did not do 
so! 

• On 14 July 1993, Dr Christensen instructed you 
to discuss the June memo with me and to 
"report the results" to him "immediately". 
You chose to ignore this instruction! 

• On 16 July 1993,1 informed you of my concern 
that you had not followed Dr Christensen's 
instruction to discuss the issues with me. You 
have never addressed my concern nor have you 
initiated the discussion as instructed! 

• On 13 September 1993, CALM's Human 
resources Branch Manager advised you to seek 
a meeting with me to discuss the re-location of 
your position. Mr Cooper emphasised that a 
discussion of the issues would help resolve 
concerns more effectively than the protracted 
and more formal exchange of written communi- 
cation. You chose to disregard Mr Cooper's 
advice. 

Your statement that you "cannot make a sensible 
decision" about re-locating to Manjimup until you 
have "all the facts" contradicts your previous state- 
ments that you refuse to transfer to Manjimup! I refer 
in particular to the statements made in the letter from 
your Union dated 11.10.1993 and in the statements you 
made at the meeting with your Union representative on 
19.10.1993, referred to in my memo of 9.11.1993." 

[Respondent Exhibit Book Part 8—memo from Dr 
Armstrong to Dr Davison dated 10/12/93] 

"Your chronology of events between the review of 
my research program on 2.6.93 and the present includes 
a number of inaccuracies: 

I have requested, in writing on 2.11.93 and 
23.11.93, further information about your arrange- 
ments, and the CSA have also requested further 
information on my behalf. 

I responded in writing to you (on 14.7.93) 
following Dr Christensen's instruction (of 13.7.93 
and 14.7.93) in relation to the discussion paper I 
was asked to prepare. I explained that I would be 
unable to complete the work in the time specified 
because I would be overseas on leave. Your 
response (16.7.93) arrived after I had left; a point 
mentioned in my memo of 14.9.93. 

Dr Christensen's instructions to contact you in 
July related solely to the discussion paper, not to 
the review of my research or the request that I 
re-locate to Manjimup. Your memo of 28.6.93 
contained so many points which required careful 
consideration that, in the few days between 
12.7.93 when I returned from departmental busi- 
ness interstate and first saw the memo, and 
16.7.93 when I went on leave, I was not able to 
give it the attention it deserved until I had returned 
in September. All this was covered in my memo 
of 14.9.93. 

I sought Mr Cooper's advice about transferable 
and non-transferable positions. I agreed with his 
statement that most problems can be solved 
amicably by discussion, however, the points you 
raised in writing relating to the review of my 
research needed to be answered in writing; this is 
what I did in my memo of 14.9.93. 

You will recall that we met on 19.10.93 to 
discuss my position." 

[Respondent Exhibit Book Part 8—memo from Dr 
Davison to Dr Armstrong dated 21/12/93] 

This chronology and the differences in interpretation as 
to the reasons for requests that Dr Davison contact Dr 
Armstrong reveal, in my view, a failure by management on 
the one hand to bring matters to a head by acting quickly 
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to direct Dr Davison to attend a meeting to address all 
outstanding issues and a deliberate attempt by Dr Davison 
on the other hand to avoid such a meeting. One can only 
guess as to the motives of both parties in such circumstances 
given that they are senior professional people who would 
normally be expected to act in a more mature and 
responsible manner. 

As to the true reason for the transfer of Dr Davison and 
the office to which she is appointed I accept the evidence 
of Dr Armstrong that it is as a result of a decision to establish 
a Forest Pathology Research Laboratory at Manjimup due 
to the presence of a large portion of die States pine and 
bluegum plantations south of Collie, together with the 
commercial utilisation of karri forests and the presence in 
Manjimup of the Department's afforestation nursery. It is 
said that it was for similar reasons that officers of the 
Science and Information Division tree breeding group were 
relocated from Dwellingup to Manjimup and that it also 
parallels the establishment at Manjimup of a Forest 
Entamology Research Laboratory with a focus on southern 
jarrah, karri, flat topped yale woodlands, pine and bluegums. 
This is said by Dr Armstrong to reflect the strategic plan 
developed for the Science and Information Division in 
consultation with members of his staff and to require a 
competent Pathologist to be located in Manjimup, geograph- 
ically close to the area of research interest. 

It seems that it was perfectly legitimate for management 
to conclude following the review of Dr Davison's work on 
June 2,1993 that there needed to be a refocusing of her work 
to meet the Science and Information Division's objectives 
and that that could be best achieved by her transfer to 
Manjimup. It is unfortunate, however, that the decision 
should have been linked to the criticisms contained in the 
28 June 1993 memo and that the decision to transfer Dr 
Davison and her position was approached in the way that it 
was. 

According to Dr Armstrong there are only two profes- 
sional Pathologists within CALM working in the forest 
estate and of those two Dr Davison is the obvious choice to 
transfer to Manjimup because the tasks involved are in the 
field in which she has been working. The other person is said 
to be working on phytophthora resistant jarrah (see 
Respondent Exhibit Book Part 9 and Transcript pp251/3). 

Ms Young for the Applicant argued that there exist a 
number of factors which demonstrate that the proposed 
transfer is not in the best interests of CALM. These include: 

1. the cost of establishing appropriate laboratory 
facilities at Manjimup; 

2. lack of properly trained technical support at 
Manjimup; and 

3. the cost effectiveness and efficiency of having 
specialists who contribute to diagnostic work 
located in the one area. 

I have concluded, however, that Dr Armstrong has 
provided satisfactory explanations in relation to each of 
these matters and to other matters raised in this context. The 
evidence does not support the Applicant's assertions in this 
regard. 

Finally I note that the transfer of Dr Davison is not an 
isolated case. Details of staff transfers since 1989 reveal that 
there have been 38 transfers to new locations of which 23 
have been at the request of CALM. It is appreciated that the 
transfer will cause inconvenience to Dr Davison, however, 
as I have indicated already nothing has been put to 
distinguish Dr Davison's case as been special and justifying 
the intervention of the Public Service Arbitrator in the 
employer's right to transfer officers and offices pursuant to 
the Public Service Act. 

It has not been possible in these Reasons for Decision to 
address all of the written material and evidence put in the 
course of what were lengthy proceedings, nor for that matter 
is it necessary for that to be done. I have, however, taken 
all of the material submitted into account in reaching my 
decision. 

For all of the reasons set out above the Application is to 
be determined by an Order that it be dismissed. 

Appearances: Ms S. Young appeared on behalf of the 
Applicant. 

Ms F. Roche appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

and 
Commissioner, Public Service Commission. 

No. P 63 of 1993. 
COMMISSIONER R.N. GEORGE. 

9 May 1994. 
Order. 

HAVING heard Ms S. Young on behalf of the Applicant and 
Ms F. Roche on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner, 
Public Service Arbitrator. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. PSA CR 13 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

18 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: A dispute exists between the 
Applicant and the Respondent over the decision of a 
domestic promotion appeal tribunal to decline to hear a 
promotion appeal lodged by one of its members, Mr 
Annand. 

At the time he lodged the promotion appeal now in 
question, Mr Annand was a nominee member of the 
Workers' Compensation and Rehabilitation Board. That 
Board, which has since been abolished, was established 
under and by virtue of s.l 12 of the Workers' Compensation 
and Rehabilitation Act 1981 and was expressly an inferior 
Court of Record. It consisted of a Judge, as Chairman, and 
two nominee members appointed by the Governor on 
recommendation of the relevant Minister. The nominee 
members, of which Mr Annand was one, held office for the 
term specified in the "instrument of appointment". 

Mr Annand unsuccessfully applied for the vacant position 
of Conciliation Officer L 7 in Work Cover. That position is 
one falling within the scope of the Public Service Award 
1992 and as is common ground, the statutory right of appeal 
to the Promotions Appeal Board in respect of that position 
has been removed in accordance with s.80X(5) of the 
Industrial Relations Act 1979. As a consequence, Mr 
Annand appealed to the domestic promotions appeal 
tribunal established under an agreement between the 
Applicant and the Public Service Commission. That 
agreement provides that any person who unsuccessfully 
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makes application for appointment to a vacant office and 
"who is a public servant or any other person employed in 
a dependent or public authority, other than a scheduled 
authority" is eligible to appeal to the tribunal. The 
Committee, by a majority, found that Mr Ann and was not 
an "employee" as defined in s.80X(2) of the Act but, rather, 
the holder of a public office and as such ineligible to appeal. 
The minority view was that, although he was the holder of 
such an office, he was nonetheless employed, as he was 
bound by certain directions such as the rules of the Board 
and dismissible for misconduct and "any other good cause" 
as well as being prohibited by statute from working in other 
vocations. In addition, PAYE tax was deducted from his 
remuneration. 

It is undoubtedly the case that Mr Annand held an office 
in a relevant public authority. The question is whether that 
was accompanied by a contract of employment with the 
authority. Even though a person is the occupant of a 
statutory office, he may still be an employee, as is frequently 
the case in the public sector (see: Ocean Coast Shipping Co. 
v. Pilbara Harbour Services Pty Ltd (1986) 160 CLR 626, 
662). 

It should at once be said that the right to appeal is 
governed not by the Act, but by the terms of the agreement 
referred to. As it happens, the provisions of the agreement 
governing the right to bring an appeal to the tribunal are 
essentially the same as those provided by the combined 
effect of ss.80ZA(2) and 80X(2) of the Act. 

A person may be both an office holder and an employee 
of the public authority in which the office exists, but in this 
case, I do not accept that Mr Annand was at any material 
time engaged under a contract, let alone a contract of 
employment. Rather, he was the holder of a public office by 
virtue of a statutory instrument of appointment. The essence 
of a contract of employment is that the employee performs 
his work as a delegate of or for and on behalf of his 
employer. Mr Annand was not carrying out the duties of his 
office for or on behalf of the Governor-in-Council. Rather, 
his duty was to carry out the duties cast on him by the 
Workers' Compensation and Rehabilitation Act 1981. In so 
acting, he was not acting as an agent for the benefit of the 
Crown, or indeed the Parliament, in the way in which is 
expected of a public servant or a government officer. Mr 
Annand performed functions which only he, by virtue of his 
appointment, could perform. They were not functions which 
the Govemor-in-Council could perform, and as such there 
was nothing he could be said to be doing on behalf of the 
Governor-in-Council. He was thus not an employee but 
simply a statutory officer exercising authority independently 
rather than as a subordinate of the Crown (see: Attorney- 
General (NSW) v. Perpetual Trustee Co. Ltd (1952) 92 CLR 
113, 139, and see too: Ridge v. Baldwin [1964] AC 48). 

True, it is that a member of the Board is bound by the rules 
of the Board, but they are an integral part of the Board's 
processes and in any event are not instructions from the 
Govemor-in-Council. Nor can they be seen as instructions 
to him from the Chairman but, rather, instructions to the 
world at large as to how the Board was to operate. Contrary 
to the suggestion made in the minority report of the tribunal, 
it is not the case that judges and magistrates are employees. 
On the contrary, they are not employees and have never been 
so regarded, for much the same reasons as apply to the 
position occupied by Mr Annand. The fact that Mr Annand's 
appointment was terminable in certain circumstances does 
suggest that he is an employee. The right to terminate his 
appointment is more limited than is the right usually found 
in contracts of employment and, moreover, is not a right 
imposed by the Govemor-in-Council or anyone on the 
Board, but by the Act. Likewise, the fact that the statute 
precludes Mr Annand from carrying out another vocation is 
as much an indication of the special and independent nature 
of his office as it is of him being an employee. 

For the foregoing reasons I am of the view that the 
decision of the tribunal was correct and thus I order that the 
application be dismissed. 

Appearances: Mr D. Newman on behalf of the Applicant. 
Mr R. Gomik on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission. 
No. PSA CR 13 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

18 April 1994. 
Order. 

HAVING heard Mr D. Newman on behalf of the Applicant 
and Mr R. Gomik on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and in particular section 
44(12a), hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Public Service Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA CR 15 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

20 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: Division 4 of Part OA of the 
Industrial Relations Act 1979 makes provision for certain 
employees in public authorities who are unsuccessful in 
their application for promotion to a vacant office to appeal 
to the Commission, constituted by the Promotion Appeal 
Board, against the decision of the relevant promoting 
authority. From that appeal there is no further right of 
appeal. However, by section 80X(5) of the Act the Minister 
may, by notice published in the Government Gazette, 
declare that the provisions of the Division do not apply to, 
or in relation to, vacancies in an office, or class of offices, 
specified in the notice. 

It is common ground that at all material times such a 
declaration was in force concerning all vacant offices 
covered by the Public Service Award 1992. The declaration 
was apparently made in the knowledge that the Civil Service 
Association and the Public Service Commission had entered 
into agreement, the terms of which were set out in the 
Circular to the Chief Executive Officer, No. 6 of 1992 and 
published in the Public Service Notices on 11 March 1992, 
providing for the establishment of a domestic promotion 
appeal tribunal to which unsuccessful applicants for promo- 
tion could appeal on much the same terms and conditions 
as are prescribed under the Act. In addition, the agreement 
provides that in the case where the decision of the tribunal 
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is not a unanimous one, the aggrieved applicant, or 
recommending authority, may request either the Civil 
Service Association or the Department of Productivity and 
Labour Relations (as agent for the Public Service Commis- 
sion) to refer the matter to the Commission for review by 
the Public Service Arbitrator under the provisions of 
s.44(12a) of the Act. 

Recently the domestic tribunal upheld an appeal by a Mr 
Holton against the decision of the Health Department to 
appoint a Mr Ryan, rather than him, to the vacant office of 
Director, Internal Audit Branch with the Department, an 
office which, it is common ground, is covered by the Public 
Service Award 1992. The decision of the tribunal was a 
majority one with which the Department and Mr Ryan are 
dissatisfied. In accordance with the agreement, the Public 
Service Commission, applied to the Public Service Arbitra- 
tor for a conference. That conference failed to resolve the 
matter and by written consent of the Public Service 
Commission and the Association it was referred for 
conclusive determination pursuant to s.44(12a) of the 
Industrial Relations Act. 

In essence, the Public Service Commission, on behalf of 
the Health Department as the promoting authority, com- 
plains, as does Mr Ryan, that the process before the tribunal 
was so flawed that it ought not be allowed to stand. Both 
the Department and Mr Ryan complain that they were 
unaware that the tribunal was going to treat the appeal as 
a hearing de novo; that the principal recommending officer, 
Dr Southgate, was not allowed, or given the opportunity, to 
cross examine Mr Holton; that the tribunal did not seek the 
views of the referees, particularly those nominated by Mr 
Holton; and that the tribunal relied on an unsigned 
memorandum from a senior officer in the Department 
tendered by Mr Holton. Moreover, Mr Ryan also complains 
that he was led into a false sense of security by the tribunal 
indicating during the course of the proceedings that it would 
accept Dr Southgate's evidence regarding the selection 
process, in particular his evidence that the selection panel 
had awarded Mr Ryan the highest score of all the candidates 
for the position. 

Further, both the Department and Mr Ryan complained 
that the tribunal wrongly assessed Mr Holton as having a 
better claim for promotion to the office than Mr Ryan. They 
went so far as to suggest that the tribunal did not have the 
technical expertise to fully appreciate either the nature of the 
office or import of Mr Ryan's experience as an auditor. It 
is said that the tribunal misconstrued the import of some of 
the selection criteria and made errors of fact in its findings 
with respect to Mr Ryan's work experience. 

The Association challenged most of the complaints 
alleged by the Public Service Commission and Mr Ryan and 
objected to any suggestion that the decision of the tribunal 
should not be acted upon. The Association asserted that 
hearings before appeal tribunals regarding promotion ap- 
peals have always been taken to be by way of rehearing. 
Further, it argued that it was for the tribunal to assess the 
weight to be given to the selection criteria. The tribunal was 
not obliged to endorse the determination of the selection 
panel in this or any other respect. Mr Ryan and the 
recommending authority had ample opportunity to present 
their case to the tribunal and the fact that they may have been 
under some misapprehension as to what was required was 
too bad in the circumstances. The Association acknowl- 
edged that there were some errors in the facts found by the 
tribunal, but suggested that these were minor and insuffi- 
cient to undermine the veracity of the decision. The tribunal 
did what it had to do, that is, decide the competing claims 
of the parties on the material before it. To a degree that calls 
for a subjective judgement which should not be considered 
erroneous because someone disagrees with it. 

Although the agreement purports to establish a right for 
aggrieved persons to have die Commission, constituted by 
a Public Service Arbitrator, review certain decisions of the 
tribunal, the agreement cannot properly give that right to 
aggrieved officers. Section 80F of the Act makes it clear that 
individual public servants or government officers have only 
limited access to the Commission. The right to question 
promotions is not included in that limited right and neither 

the Civil Service Association nor the Public Service 
Commission can give the Industrial Relations Commission 
powers it does not already have. The right of access to the 
Commission by individual officers concerning promotions 
has been removed by operation of the declaration under 
s.80X(5) of the Act. Apart from the appeal process under the 
agreement, there is no longer a right of appeal in respect of 
promotions to vacant positions covered by the Public 
Service Award 1992. As the agreement appears to recognise, 
access to the Commission is limited by S.80F to relevantly, 
the Civil Service Association and to the employer. In my 
view, it is an abuse of the process envisaged by s.44 of the 
Act as it applies to the public sector for the Association or 
for the Public Service Commission to instigate proceedings 
under that section but not appear, leaving it to the persons 
directly affected by the promotion appeal to deal with the 
matter said to be in dispute. In this respect, I agree with the 
observations of Kennedy C in Public Service Commissioner 
v. The Civil Service Association of Western Australia 
Incorporated (1990) 71 WAIG 249. However, I hasten to 
record that that situation did not eventuate on this occasion. 
Nonetheless, the scheme of review proposed by the 
agreement does give rise to difficulties because the parties 
to the proceedings before the Commission are not the parties 
to the promotion appeal, the subject of the review. 

It is important to appreciate that what the agreement 
provides is for a "review" by the Public Service Arbitrator 
of the decision of the tribunal. It does not provide for a 
further appeal by way of hearing de novo. Indeed, the 
agreement expressly provides that unless the Public Service 
Arbitrator otherwise decides, the matter is to be determined 
on the basis of the evidence before the material presented 
to the tribunal. In that respect, the process is somewhat akin 
to appeals from the Commission to the Full Bench, which 
are required to be dealt with on the basis of the evidence 
tendered to the Commission. For the Commission to allow 
an aggrieved person to adduce additional evidence going to 
the merits of the case would, in my view, undermine the 
object of the declaration made under 80X(5), which was to 
streamline the appeal process by having it dealt with 
domestically rather than in the formal environment of the 
Industrial Relations Commission. If the Commission were 
to allow aggrieved parties to produce new evidence going 
to the merits of a particular claim, as requested by Mr Ryan 
and the Department, it would in effect be a case of 
substituting a one tier appeal system with a two tier system. 
Furthermore, because the parties to the proceedings before 
the Commission were not the parties to the appeal under 
review, it is difficult to see how in practice there could be 
an appeal other than by way of a strict reason of the tribunals 
decision. 

In my view, neither Mr Ryan nor the Department can be 
heard to say that they were not aware that the tribunal would 
consider the matter de novo. The terms of the agreement, 
which were published in the Public Service Notices, make 
it quite clear that the tribunal is to "make full enquiry" into 
the respective claims of the parties and to "interview each 
party" in a face to face situation. In essence, that is what 
was required of the former statutory appeal board by 
s.80ZA(4) of the Act. As the agent for the Department 
acknowledged, appeals under that process were invariably 
dealt with as an appeal de novo. Moreover, the Statements 
of Evidence, which the parties to the appeal exchanged, as 
required prior to the hearing of the appeal, contain material 
which is consistent with a hearing de novo. 

The complaint that Dr Southgate could not cross examine 
witnesses is likewise without merit. The agreement as 
published expressly indicates, in outlining the hearing 
process, that the recommending authority has "no right of 
cross examination", although it may comment on the 
evidence presented by the appellant. Also, I am sceptical of 
the complaint that Mr Ryan was lulled into a false sense of 
security by the tribunal's indication that it would accept Dr 
Southgate's evidence regarding the selection process, in 
particular the scores attributed to each of the candidates by 
the selection panel. It is clear from the published reasons for 
decision of the tribunal that it adjourned to consider whether 
to accept the evidence of Dr Southgate, as the parties accept 
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was the case, and thereafter "determined that it would be 
taken into account", as clearly the tribunal did, albeit that 
the tribunal discounted it dramatically. It may be that Mr 
Ryan interpreted the tribunal's statement that it would 
accept the evidence as being a reliable and accurate 
assessment of the claims of the respective candidates, 
although I would find that odd, but that is not a ground which 
justifies setting aside the decision. History is full of cases 
which are determined in a particular way because of the 
approach taken by one of the parties at the hearing, but it 
is most unusual to set aside the decision so that that party 
may adopt a different approach. Furthermore, the tribunal's 
reasons for decision indicate that thereafter Mr Ryan gave 
evidence to reinforce his claim that he was the superior 
candidate and better met the selection criteria than Mr 
Holton. 

I take the same view of the claim that the tribunal relied 
on an unsigned memorandum to support Mr Holton's case. 
The memorandum was included in the written Statement of 
Evidence which Mr Holton was required to give to Mr Ryan 
14 days prior to the hearing. Mr Ryan thus had prior notice 
of the contents of the memorandum and that it was to be used 
by Mr Holton. The time for Mr Ryan, or the Department, 
to attack the veracity of the memorandum was then, not now. 

The tribunal's failure to seek the views of referees was 
not an error. The published responsibilities of the tribunal 
do not require it to contact referees. Indeed, the guidelines, 
for good reason, indicate that the tribunal, if it does seek the 
views of the referees, should do so with caution. It seems 
common ground that the Department's selection panel did 
not find it necessary to contact the referees when arriving 
at its conclusion and I find it more than passing strange that 
the Department and Mr Ryan should consider it odd that the 
tribunal, in making its decision, should be required to 
contact the referees. 

Equally in my view, it would be wrong to set aside the 
decision on the basis of the alleged lack of technical 
expertise of the tribunal. The agreement requires only that 
the tribunal consist of an independent chairman, a represen- 
tative of the Association and a representative of the 
employing agency. The tribunal was appointed in accor- 
dance with the terms of the agreement. In particular, it 
included a representative of the Department, as the 
agreement required. In my view, it would be inconsistent 
with the spirit, if not the letter, of the agreement if it were 
to question the veracity of decisions of the tribunal on the 
basis of the qualifications of the persons who comprise it. 

It does appear, however, that the tribunal has made some 
errors of fact in respect of Mr Ryan, although I am not 
convinced that they are as grave as Mr Ryan, or the 
Department, suggests. The tribunal, although rightly reject- 
ing the evidence of Mr Ryan's time acting in the position 
of Director of Internal Audit after applications for the 
vacancy closed, appears not to have given him credit for 
acting in the position for three weeks in 1990. However, I 
cannot think that the difference between 12 and 13 months 
was material in this context. Additionally, the tribunal 
appears to have understated his work in the Department as 
Manager EDP Auditor and as Senior or Supervising EDP 
Auditor. He was the Manager for approximately S'/z years 
and Senior Auditor for one year, not S'/z as the tribunal 
found and without making mention of his appointment as 
Manager. Against that, it must be acknowledged that Mr 
Holton was a Senior Auditor in the Department for two years 
and has been Manager since 1987. He has had approximately 
two years' longer service in the Department at the manager 
or supervisory levels than Mr Ryan, a factor which seemed 
to have impressed the tribunal. Nonetheless, given that the 
emphasis in the criteria is on the "high level" experience, 
and given Mr Ryan's experience, I doubt that it could 
objectively be said that Mr Ryan's qualifications in that 
respect were any less than those of Mr Holton. Care must 
be taken not to give Mr Ryan credit for acting time at 
director level beyond the vacancy date. Mr Ryan had acted 
as Director for slightly more than 12 months, most of it on 
one occasion, as against seven months for Mr Holton, which 
was an accumulation of several periods of acting in the 
position since 1988, the last being for two months late in 

1991. The dissenting member of the tribunal, although 
concluding that both applicants satisfied the criteria in this 
respect, was not satisfied that Mr Holton had a better claim, 
largely because of his experience as a Director and because 
of the assessment of the selection panel member from the 
Office of the Auditor-General. Because the person on the 
selection panel from the Office of the Auditor General rated 
Mr Ryan higher than Mr Holton in this respect does not 
mean that die tribunal was bound to form the same 
conclusion. 

Obviously the tribunal regarded the two extra years of 
service of Mr Holton within the Department, which was at 
the senior auditor and manager level, as significant and that 
is not an irrational approach. 

Mr Ryan complained about the tribunal's finding that his 
written submissions "were heavy on rhetoric but light on 
fact". It would have been more accurate to say that the 
submissions were somewhat general and lacking in exam- 
ples. Despite the criticism of Mr Ryan's submission, the 
tribunal judged him to being equal with Mr Holton in this 
respect. Both were judged to have presented well at 
interview and if I were to have to make a judgement, I 
consider that Mr Holton's written submission to be 
marginally better than Mr Ryan's. 

Likewise, I think it is fair to say that the tribunal 
understated Mr Ryan's qualifications regarding his knowl- 
edge of modem auditing techniques and analysis of systems, 
including computerised systems. Even so, from the papers 
tendered to the tribunal, Mr Ryan's knowledge does not 
appear to be any more extensive than that of Mr Holton in 
this respect, as was in part acknowledged by the dissenting 
member who recorded that both candidates impressed him 
with their auditing knowledge and audit functions and 
techniques. Mr Holton claimed to be responsible for 
developing or adapting many of the auditing techniques and 
methods used in the Department, a factor which clearly 
impressed the tribunal. Despite Mr Ryan's experience in 
developing and implementing audit procedures, it was open 
on the papers to conclude, as did the tribunal, that Mr Holton 
had the better claim in this respect. 

Another of the complaints of the Department and Mr 
Ryan was that he had been inadequately assessed by the 
tribunal in respect of the criteria relating to knowledge of 
current human resource management issues. Whilst the fact 
that Mr Ryan may not have demonstrated "his knowledge 
with any examples" should not necessarily be fatal, the 
written statement presented by Mr Holton clearly reveals an 
extensive knowledge of such issues, a factor which appears, 
not surprisingly, to have influenced the tribunal. Again, the 
fact that the human resource specialist on the selection panel 
rated Mr Ryan higher, whilst a factor to be taken into 
account, does not prevent the tribunal from forming a 
different judgement on the basis of all the material before 
it. Interestingly, the dissenting member of the tribunal 
questioned the differential in the rating given by the 
selection panel to Mr Ryan and to Mr Holton on this issue, 
although he thought Mr Ryan to be superior in this respect. 

Overall, on my assessment of the papers, it was open for 
the tribunal to conclude as it did, that Mr Holton was 
superior in respect of the criteria relating to knowledge of 
modem auditing techniques and analysis of systems and the 
criteria relating to knowledge of human resource manage- 
ment issues, and that they were equal in other respects, 
except academic qualifications in which Mr Ryan had a 
decided advantage. If that be the case, it could be said fairly 
that Mr Holton would have discharged the onus to show that 
he had a better claim, as the tribunal found. It may be, with 
the benefit of hindsight, that Mr Ryan could have mounted 
a better case than he did before the tribunal, but that cannot 
be a basis for the matter to go back to the tribunal or for it 
to otherwise be set aside. 

Although the Department and Mr Ryan, assert that the 
tribunal did not fully comprehend the nature of the position 
in that it paid too much attention to auditing experience 
rather than to management and directorship skills, that is not 
obvious from the reasons for decision of the tribunal. It is 
to be noted that all members of the tribunal considered both 
candidates suitable for the position, as apparently did the 
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selection panel. The principal distinguishing feature appears 
to have been that Mr Ryan had proven managerial 
experience in the position, but so too had Mr Holton. He had 
acted in the position long enough to test his capabilities. 
Indeed, a reference from the then Assistant Commissioner 
Human Resources, reveals that whilst acting as branch 
director "during the long period" in 1990, he performed 
"these tasks in a very professional and competent manner 
and during a period where a number of difficult and sensitive 
matters needed to be addressed". 

Although my impression is that Mr Ryan in hindsight 
might have been able to present a better case than he did 
before the appeal tribunal, for the foregoing reasons I am not 
prepared to interfere with the decision, assuming the 
Commission has authority to do so. 

The Department and Mr Ryan might consider it strange 
that a person who is currently acting in the office, and has 
done so for some time with good results, should find 
someone else being appointed to the office. However, it 
must be remembered that the rules of the appeal process are 
such that no regard can be had to service in an acting 
capacity after the office became vacant. The consequence 
in this case is that approximately half, and the most recent 
half, of Mr Ryan's acting time was to be ignored. That may 
form a basis upon which to criticise the rules but not the 
tribunal. 

Appearances: Mr J. Kirwan on behalf of the Applicant. 

Ms S. Young on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Public Service Commission 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA CR 15 of 1994. 

COMMISSIONER G.L. FIELDING 
PUBLIC SERVICE ARBITRATOR. 

20 April 1994. 
Order. 

HAVING heard Mr J. Kirwan on behalf of the Applicant and 
Ms S. Young on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, and in particular section 44(12a), 
hereby orders— 

That the application be and is hereby dismissed. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

BOARDS OF REFERENCE— 
Decisions of— 

LONG SERVICE LEAVE—STANDARD PROVISIONS 
(File No. 1 of 1994) 

In the matter of the Meat Industry (State) Award 1980 
No. R9/1979. 

The Australasian Meat Industry Employees' Union 
and 

Tip Top Abattoirs—Wooroloo. 

MR J.G. CARRIGG (CHAIRMAN) 
MR W.S. LATTER (EMPLOYEE'S REPRESENTATIVE) 

MR G. UPHILL (EMPLOYER'S REPRESENTATIVE). 
Perth 31st day of March 1994. 

Decision. 
THIS Board of Reference is convened at the request of the 
AMIEU in a letter dated 7 February 1994 in the following 
terms: 

"A dispute exists between this Union and Tip Top 
Abattoirs, Linley Valley Road, Wooroloo as regards 
the payment of Long Service Leave entitlements in 
respect of one current employee Mr Allan Webb. 

The workers are covered by the Meat Industry (State) 
Award No R9 of 1979 of which Clause 21 states that 
"The Long Service Leave provisions published in 
Volume 60 of the Western Australian Industrial 
Gazette at pages 1 to 6 both inclusive shall be deemed 
to be part of this award". 

In accordance with those Long Service Leave 
provisions, we hereby make application for a Special 
Board of Reference to be convened to arbitrate this 
dispute. We will leave it to the Commission as to 
whether these matters are to be held separately or at the 
one hearing. 

We look forward to your earliest advice of the next 
convenient hearing date and remain." 

Further information was provided by the applicant on the 
21 June as follows: 

"Mr Allan Webb was employed by Tip Top Abattoir 
on 29/11/1978. In June, 1984, there was a transmission 
of business from Dodonia Investments Pty. Ltd., to 
Moreay Nominees Pty. Ltd., the present proprietors. He 
stood down for just three weeks during the transition 
period and is still employed by them at present. 

The matter of the transmission of the business of Tip 
Top Abattoir from Dodonia to Moreay was determined 
by a Board of Reference on 21st September, 1990 in 
the matter of Mr Jim Moffat. Moreay has also accepted 
liability in the cases of Mrs L. McDiarmid and Ms. S. 
M. Nicholas and made payment prior to Board of 
References being convened." 

Mr Webb's service commenced on the 29 November 1978 
as an employee of Dodonia Investments Pty Ltd, the owners 
of the abattoir at Wooroloo at that time. He is covered by 
the Meat Industry (State) Award 1980 No R9 of 1979. 

His commencing date (29 November 1978) is supported 
by Exhibit B in these proceedings which is a copy of an 
Exhibit (2) in proceedings before Commissioner G J Martin 
in Application No 482 of 1984. That application, among 
other things, sought pro-rata long service for lesser periods 
of service than those for which an entitlement arises 
pursuant to the Long Service Leave clause of the award, for 
employees terminated by Dodonia Investments on 25 May 
1984. Exhibit B is the list of those employees and includes 
Mr Webb's name. 

The date of Mr Webb's commencement was also 
confirmed in Exhibit 1 which is a copy of correspondence 
from the then Secretary of the Australasian Meat Industry 
Employees Union dated 23 May 1984 which also attached 
a copy of the list of employees terminated on 25 May 1984. 



Mr Webb's services were terminated by letter dated the 
19 May 1984 effective from the 25 May 1984. Reference to 
Application File 482 of 1984 previously referred to, 
confirms these dates. 

Mr Webb was employed by Moreay Nominees Pty Ltd 
trading as Tip Top Abattoir from the 19 July 1984. 

Exhibit A consisting of attendance record, income tax 
installment declaration, employee staff record and group 
certificate for the year 1 July 1984 to 30 June 1985 confirm 
this date. 

The movement of the business from Dodonia Investment 
Pty Ltd to Moreay Nominees Pty Ltd was found to be a 
transmission for the purposes of the Long Service Leave 
Standard Provisions in Board of Reference No 30 of 1990, 
J Moffat, versus Tip Top Abattoir (70 WAIG 3762). That 
Board of Reference determination was subject to Appeal to 
the Commission in Court Session, that Appeal being 
dismissed (71 WAIG 579). 

It is the determination of this Board of Reference that Mr 
Webb's service shall be deemed to be continuous from 29 
November 1978 as provided for in the Long Service Leave 
Standard Provisions, in that, following his termination of 
employment on the 25 May 1984 he was re-employed with 
the same employer on the 17 July 1984, within the two 
month period provided for in clause (2)(6)g of those 
Conditions. 

JOHN G. CARRIGG, 
Chairman. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of Australia, 
Hospital Service and Miscellaneous, West Australian 

Branch, Union of Workers 

Leighton Nursing Home. 

No. 1919 of 1990. 

COMMISSIONER J.A. NEGUS. 

3 May 1994. 
Order. 

HAVING heard Ms S Mayman on behalf of the Applicant 
and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That this Application be discontinued. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tony Fahey 

and 
Westralian Sands Limited. 

No. 1171 of 1993. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: By this application the applicant 
claims that he was unfairly dismissed by the respondent on 
the 13th July 1993. 

The applicant had held the position of Chief Accountant 
since late 1991 at the respondent's premises in Capel south 
of Bunbury. The applicant was dismissed by the payment 
of four weeks' wages in lieu of notice and his last day of 
employment was also the day upon which that notice was 
given. 

It was argued by the applicant that his dismissal was 
summary and therefore the onus to prove that the circum- 
stances existed to justify summary dismissal lay with the 
respondent. The respondent however denies that the dis- 
missal was summary. The Commission turns initially to deal 
with that question. 

The applicant's conditions of employment were contained 
in a letter from the respondent dated 29th October 1991 
(exhibit 1). Paragraph 8 of those conditions is as follows: 

"8. PERIOD OF NOTICE 
A minimum of four weeks' notice is required on 
either side. This does not affect the Company's 
right to dismiss an employee without notice for 
misconduct, which, at law, would justify summary 
dismissal." 

The applicant was not given four weeks' notice. It is this 
fact which has allowed the applicant to maintain that his 
dismissal was summary. However the respondent has argued 
that it is an implied term in the applicant's contract of 
employment that payment may be made in lieu of notice. 
It relies on two arguments to support the implication of such 
a term. The first is the evidence which has been brought of 
the respondent's own "Policy Procedure and Guidelines" 
regarding termination of employment (exhibit A). It states: 

"Staff employees are subject to four weeks' notice 
of termination of employment which may be given by 
either employee or employer or the payment of or 
forfeiture of four weeks' pay in lieu of such notice." 

The second is the evidence brought by the respondent of 
custom and practice in the mineral sands mining industry. 
That evidence is to the effect that payment in lieu of notice, 
especially for staff employees, is notorious. 

The existence of a custom and practice makes payment 
in lieu of notice permissable (FMWU v. Cat Welfare Society 
Incorporated (1991) 71 WAIG 2014 at 2019). The evidence 
in these two areas is sufficient to show that payment in lieu 
of notice is an implied term in the applicant's contract of 
employment. The Commission therefore finds that the 
dismissal of the applicant was in accordance with his 
contract of employment. It was not a summary dismissal. It 
is not sufficient to point to the reason for the dismissal given 
by the respondent. Whilst conduct on the part of an 
employee sufficiently serious to warrant summary termina- 
tion of the contract will justify an employer summarily 
dismissing the employee, one must look to the dismissal 
which actually occurs. The employer may choose not to 
summarily dismiss. The employer may indeed choose to 
terminate the contract in accordance with its terms. Whether 
the dismissal which occurred was summary or not will 
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depend upon the examination of all of the circumstances and 
not just the reason for the dismissal. 

The Commission required both parties to further particu- 
larise their respective positions following a conference in the 
Commission. The position of the respondent is set out in a 
statement filed in the Commission on the 19th October 
1993. It states that the applicant was dismissed "as an 
unsuitable employee due to his infidelity to the respondent". 
The events surrounding the applicant's dismissal are related 
to the respondent's earlier dismissal of an employee who 
had been subject to the applicant's control. That employee 
lodged an application in the Commission alleging that the 
dismissal was unfair. In pursuit of that claim she caused a 
number of summonses to be issued to persons to appear in 
proceedings set down for the 13th July 1993. The applicant 
was one of those persons issued with a summons. In the case 
of the applicant a schedule was attached to his summons 
which set out a number of specific requirements of him in 
relation to material or information to be produced. Two of 
those requirements are significant for the purposes of this 
matter and are set out below: 

' '4. Any notes, minutes of meetings, memos to or from 
you in relation to the dismissal of Johanna H. 
Hurley. 

8. A general ledger printout of the Suspense Account 
No. 191511526 from January 1990 to December 
1991." 

In relation to point 4 the respondent says that on a number 
of occasions prior to the 13th July 1993, despite being 
requested to do so, the applicant refused to produce to the 
respondent the notes, minutes or memoranda relating to 
point 4 of the schedule. The respondent's position is that that 
material was part of the summons to be produced at the 
hearing involving the unfair dismissal claim, that they were 
being produced in answer to the summons, were the 
respondent's documents and were of "crucial importance" 
to the respondent in defending its position. The respondent 
states that the applicant breached his fiduciary duty to and 
trust relationship with the respondent. 

The applicant however states that at worst there was a 
misunderstanding. The applicant states that there were no 
notes, minutes of meetings or memoranda which were 
caught by point 4 of the schedule to the summons. However, 
in preparation for giving evidence in those unfair dismissal 
proceedings, the applicant did prepare his own personal 
summary of the meetings leading to that dismissal. The 
applicant states that he was under no obligation to show that 
material when requested to do so and was correct in refusing 
to do so. 

As to the second point, it is part of an allegation by the 
respondent that the applicant actively supported Mrs Hurley 
in her litigation against the respondent by providing her or 
her agent with information relating to the respondent and the 
preparation of its case including the nature of legal 
arguments to be raised by the respondent. This is reference 
in part to the Suspense Account number mentioned in point 
8 above. It seemed remarkable to the respondent that Mrs 
Hurley would be able to recall a nine digit account number 
which was not frequently used by her. They have inferred 
that the number of the account was provided by the 
applicant. 

Further, the applicant was suspected of being partisan 
towards Mrs Hurley in that he had been heard to say, and 
does not deny saying, that he would do anything to assist 
Mrs Hurley. Further, he was suspected of assisting Mrs 
Hurley's case by advising her or her agent of some aspects 
of the company's potential defence to the claim. 

These matters, it is said, totally broke down any trust 
between the respondent and the applicant and led to his 
dismissal. 

The respondent denies providing to any person confiden- 
tial information relating to the respondent or the preparation 
of its case. 

Finally, the respondent states that the applicant had 
demonstrated poor work performance and a poor attitude 
since the dismissal of Mrs Hurley. 

The applicant denies any poor work performance or 
attitude. 

Before dealing with these issues it is as well to note that 
the applicant occupied a senior position within the company 
structure. He was the Chief Accountant. On the material as 
presented to the Commission he was in charge of two 
accountants, a supervisor and three clerical support staff. He 
was directly responsible to the Finance Manager/Company 
Secretary Mr Tbdd. He was a senior management figure in 
the accounting area. When the issues relating to Mrs Hurley 
arose he was part of and was included in the discussions 
regarding the company's response. The Commission ac- 
knowledges that on one occasion he walked out of one those 
meetings because he believed his opinion was not going to 
be counted. However, the Commission finds that that is 
more a result of the applicant's perception of events rather 
than any failure on the part of the respondent to include him 
in the management function. 

The Commission also notes that the applicant had 
relocated his family from Perth to Bunbury following his 
acceptance of the position and that is a factor to be taken 
into account in determining whether his dismissal was harsh, 
unfair or unjust towards him. 

It is also appropriate to note that as the applicant was not 
summarily dismissed for misconduct but rather was, as the 
Commission has found, dismissed in accordance with his 
contract of employment, that the standard tests of what 
constitutes misconduct justifying dismissal are not the tests 
to be applied to the facts to be found in this matter. The 
employer has exercised the right of either party to the 
contract of employment to give notice of its termination. In 
the case of the employer of course, the right to give notice 
is not an unqualified right. The qualifications upon that right 
have been most clearly stated by Senior Commissioner E.R. 
Kelly (as he then was) in the Hospital Employees' Union 
v. Wongan Hills Hospital matter ((1978) 59 WAIG 11 at 12) 
as follows: 

"The second general issue raised by this appeal is 
the question, on the one hand, of the right of an 
employer to dismiss an employee and, on the other 
hand, the right of an employee not to be dismissed. 
Again, though volumes might be written on the subject, 
the matter may be stated quite shortly for our purposes 
and the right in each case may be expressed in virtually 
the same terms. An employer has the right to terminate 
the services of an employee but it is not an unqualified 
right. An employee has the right to remain in his 
employment, but it is not an unqualified right. The right 
to terminate the employment in the one case and to 
retain the employment in the other case have attendant 
obligations. An employer may dismiss an employee but 
if, in all the circumstances, the dismissal is shown to 
the Commission to represent an unfair exercise of the 
right of dismissal the Commission will interfere with 
that exercise of the right, and will, to the extent that 
appears fair, protect the employee in his employment. 
However, if the employee so conducts himself that, in 
all the circumstances, his conduct can be seen as 
inconsistent with his obligations as an employee, he 
will have great difficulty in satisfying the Commission 
that it should interfere on his behalf. It is an area in 
which the equitable maxim that "He who comes into 
equity must come with clean hands" is far from 
inappropriate. Finally, in these general comments it is 
as well to stress that we are not discussing the question 
of dismissal for misconduct, but of termination by 
notice in the ordinary course of employment rela- 
tions." 

The question to be investigated is not a question as to the 
respective legal rights of the employer and the employee but 
a question whether the legal right of the employer has been 
exercised so harshly or oppressively against the employee 
as to amount to an abuse of that right (Undercliffe Nursing 
Home v. FMWU (1985) 65 WAIG 385). The Commission 
will interfere in the dismissal of the applicant only if it can 
be demonstrated that the right of the respondent to dismiss 
the applicant is in all the circumstances a right which has 
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been exercised harshly or unfairly (in re Barrett and 
Worn ens Hospital Crown Street [1947] AR 565 at 566, 567). 

The Commission now turns to determine the facts of this 
matter as they relate to the reasons given by the respondent 
for the termination which occurred. 

There is a conflict between the evidence of the applicant 
and Mr Todd in this regard. It is common ground that a file 
was compiled to contain the material collected in response 
to the schedule attached to the applicant's summons. Mr 
Todd gave evidence that he wanted to see the completed 
contents of the file prior to it being used in response to the 
summons. On that basis Mr Todd requested on two 
occasions prior to the date of the Commission proceedings 
in relation to Mrs Hurley that he wanted to see the notes that 
the applicant was preparing in response to item 4 on the 
schedule. The two differences which have arisen are these. 

The applicant says firstly that he made it clear that the 
notes he was preparing were not being prepared in response 
to point 4 on the summons, but were "memory joggers" for 
his own use if called upon to give evidence in court. In fact 
he says that there were not any notes, minutes or memoranda 
as described in point 4. 

The second difference is that the applicant says that the 
request from Mr Todd was not seen by him as an "order". 
It was not seen as a formal request and the applicant stated 
that if it had been a formal request he would have made the 
notes available (transcript p. 65). 

A third request was made by Mr Todd the day after the 
hearing involving Mrs Hurley. On that occasion the 
applicant indicated that as he had not been required to give 
evidence he had destroyed the notes and had deleted them 
from the computer. 

In relation to the first two requests Mr Todd saw the 
requests as demands, an instruction. His evidence is that the 
applicant did not indicate that they were merely private 
notes and that was the reason he gave for not showing them 
to Mr Todd. According to Mr Todd the applicant stated that 
the notes were not official company records, that they were 
not documents summoned in his capacity as a representative 
of the company and said that Mr Todd could see them in 
court when they were produced. 

The conflict is significant. It was conceded on behalf of 
the applicant that if the notes were being prepared by the 
applicant in response to the summons then they ought to 
have been produced. By implication therefore, notes 
prepared for personal use need not be produced. There is 
authority for the proposition a duty lies upon an employee 
in general terms to give information to his employer such 
as is within the scope of his employment and which relates 
to the mutual interest of employer and employee. Thus if an 
employee is requested at a proper time and in a reasonable 
manner to state to his employer facts concerning the 
employee's own actions performed as an employee, pro- 
vided that these relate to the employer's business, the 
employee is bound generally speaking to make the disclo- 
sure (Associated Dominion Assurance Society v. Andrew 
and Another (1949) 49 SR (NSW) 351 at 357-358). Whilst 
the authority is not recent and is couched in terms which 
refer more to a master-servant relationship, it would tend to 
imply an obligation on the applicant somewhat wider than 
his concession in these proceedings. 

The differences between the applicant and Mr Todd may 
also be resolved in this manner. Shortly after the conversa- 
tions took place Mr Todd made a note of them. Exhibit B 
is a note of the conversation of the 7th July 1993 and was 
made on the 12th July 1993. Exhibit B shows that on the first 
occasion Mr Todd asked to see all of the documents which 
had been collated in response to the summons. The applicant 
agreed and stated that he was in the process of finalising the 
typing up on his computer of his notes of the various 
meetings. He stated that there were seven meetings. The 
applicant had stated that notes did exist and held up a sheet 
of paper with writing on both sides saying that they were 
the notes he took at the time and that he was typing them 
up so that they were readily readable. On the second 
occasion Mr Todd told the applicant that he wished to see 
the meeting notes which he had done but the applicant stated 

that they were not company property. Mr Todd insisted as 
the notes had been prepared during company time they were 
company property. As the applicant left the premises that 
evening Mr Todd reminded the applicant that he still wanted 
to see the notes. The applicant responded that they were not 
official company records, were taken for his own purposes 
and that if they were called at the hearing then the company 
would have the opportunity of viewing them then. 

The Commission accepts the contents of exhibit B as 
more accurately reflecting the conversation between Mr 
Todd and the applicant. The Commission regards the notes 
made five days after the conversation took place as a more 
accurate and reliable summary of the detail of the 
conversation rather than the recollection of the applicant 
some five months after the event. 

Further, part of the conversations were overheard by a 
third person. That person is Mr Hunter who at the time was 
an accountant with the respondent. He left its employment 
in September 1993 to work in a family fuel distribution 
business. He was given the responsibility for preparing some 
of the material referred to in the schedule attached to the 
applicant's summons. He heard the applicant stating that the 
notes were not company documents. He described the 
request of Mr Todd as being initially a polite request but 
secondly more of a directive than a request. 

On the facts as the Commission has found above the 
Commission finds the requests of Mr Todd to have been 
lawful and reasonable in the circumstances. The requests 
were made on the assumption of documents being produced 
in response to a summons relating to the respondent's 
business operations. To the extent that there was any 
misunderstanding it was generated by the applicant in 
waving notes at Mr Todd in response to his request but later 
refusing to show them. The Commission has also found it 
difficult to accept the applicant's statement that in any event 
he would have shown the notes if he had realised he was 
being directed to do so. In the face of Mr Hunter's evidence 
the Commission finds that Mr Todd made it plain that the 
request was seriously made and was to be complied with. 
Overall the conduct of the applicant was quite unsatisfac- 
tory. 

It has also struck the Commission as curious that although 
in response to the third request the applicant indicated that 
the notes had been destroyed, subsequent to his termination 
and in response to a letter of demand a copy of the notes was 
produced and forwarded to the company. It became exhibit 
9. It is perhaps noteworthy that they are on their face not 
notes made at the time of various meetings, but a 
compilation of meeting times and outcomes made subse- 
quently to them. They are headed "Summary of Meetings 
Associated With Dismissal of Mrs J. Hurley". 

On the facts as found above there was a refusal by the 
applicant to produce notes understood by the respondent to 
be important to its business. In the circumstances as found 
above the request by Mr Todd to see the notes was 
reasonable and ought to have been complied with. The 
Commission reaches that conclusion also after considering 
the applicant's evidence that he would have been prepared 
to show them had the request been "formal" (transcript 
p. 65). On the evidence of Mr Hunter the requests were 
formal enough for an employee, and especially a senior 
employee, to appreciate the nature of the request and that 
it was to be obeyed. 

The Commission does not, in reaching the above 
conclusion, consider whether the refusal was an act which 
justified termination of the applicant's contract. That is 
because on the evidence of Mr Schache the incident of the 
notes was quite a significant part of the decision to dismiss 
but the decision to dismiss included other matters (transcript 
p. 145). It will therefore be considered with those other 
matters. 

The point needs to be made however that the evidence of 
Mr Schache that the refusal went to a question of trust, and 
particularly coming from a person in senior position within 
the company, is significant. The Commission found Mr 
Schache's evidence on this point convincing and not shaken 
in cross-examination. The view formed by Mr Schache that 
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the applicant, when he was a senior manager within the 
company, was withholding information relevant to the 
company's involvement in Commission proceedings was a 
view that he was entitled to form on the facts. 

The Commission now turns to consider the allegation that 
the applicant actively supported Mrs Hurley in her litigation 
against the respondent by providing her or her agent with 
information. The applicant denied the allegation in its 
comprehensive entirety. 

The evidence before the Commission did not demonstrate 
that the applicant in fact actively supported Mrs Hurley in 
her litigation in the manner alleged. 

Over the objection of the respondent the Commission 
allowed leave after the respondent's case had commenced 
for the applicant to call Mrs Hurley to give evidence. Mrs 
Hurley gave evidence that she had not been assisted by the 
applicant in the manner alleged. The Commission does not 
regard the evidence of either the applicant or Mrs Hurley as 
being broken down on this point and finds that there is no 
evidence before it to substantiate the allegation. 

The allegation made against the applicant is speculative. 
It is based upon a number of incidents which by themselves 
would be of little significance: in general, the applicant did 
not believe that the dismissal of Mrs Hurley was warranted. 
He even believed that her dismissal would be unfair and 
made this point known. At one meeting of management he 
was, apparently, informed that the decision to be made was 
not his decision and this prompted him to leave the meeting 
abruptly. Indeed, Mr Schache described the applicant's 
action as "storming out" (transcript p. 122). Mr Schache 
thought this reflected poorly on a senior manager in an 
organisation. At one point after the dismissal was effected 
the applicant had stated that he would do anything to help 
Mrs Hurley. The respondent believed that the applicant's 
investigation into other areas involving Mrs Hurley prior to 
the dismissal decision being made was not professionally 
done. The fact that Mrs Hurley summonsed a number of 
witnesses but it was only the applicant's summons which 
contained a schedule to produce information and documents 
was seen by the respondent as being remarkable given that 
Mr Todd was the Finance Manager. 

In the Commission's view none of the above incidents 
have been made out. More than mere suspicion is required 
to provide justification for the termination of an employee's 
contract of service; there must at least be some evidence 
upon which a reasonable conclusion could be based. 

As to the nine digit code mentioned in the schedule 
attached to the applicant's summons, and referred to earlier 
in these reasons, Mrs Hurley stated that she had a good 
recollection of numbers (transcript p. 279). She was not 
cross-examined as to that point and I accept her evidence. 
Similarly, although both the applicant and Mrs Hurley had 
mentioned the "Coles-Myer" case there is insufficient in 
the evidence to permit the conclusion that the respondent 
urges. 

However in two other incidents the Commission has 
found the conduct of the applicant such that, in the context 
of the above, his actions would lead a reasonable person to 
have a suspicion as to the basis of the applicant's conduct. 
The first incident was the request by the applicant of Mr 
Todd to be given a copy of a photocopied newspaper article 
apparently relating to Mrs Hurley which the applicant had 
seen on the Managing Director's desk. This request was 
made as part of the applicant's response to Mr Todd when, 
according to the applicant's own evidence, he was preparing 
notes for his own evidence in Mrs Hurley's unfair dismissal 
application (per exhibit B). The request was unusual because 
the newspaper article did not relate to the applicant in any 
way and he had no business in requesting it. When 
questioned about his request under cross-examination in 
these proceedings the Commission found the applicant's 
answers to be unconvincing and in part evasive. 

The second incident related not directly to Mrs Hurley's 
dismissal but rather to an incident when the applicant was 
absent from work to attend an examination in Perth. The 
Commission has not found his absence as such to be 
remarkable. However the applicant has claimed that he 

informed the two accountants (one of whom was Mr Hunter) 
of his absence and left a leave form on his own desk. The 
respondent found the applicant's absence remarkable and 
investigated his absence because he had not informed the 
management of his intended absence beforehand. Mr 
Schache spoke to both accountants and found that in fact the 
applicant had not spoken to Mr Hunter. This was seen as a 
point against the applicant although the respondent eventu- 
ally decided to take no further action about the applicant's 
absence. However the fact that the applicant had not done 
what he claimed was an event available to be taken into 
account when all of the events recounted above unfolded. 

On the facts as found above the refusal of the applicant 
to show the notes was, in context, a serious refusal on the 
part of the applicant. The words "in context" include the 
evidence that the dismissal of Mrs Hurley led to tensions 
within management (the evidence of Mr Hunter), the 
applicant's stated support for Mrs Hurley and that the 
applicant occupied a senior position within the management 
structure. The Commission finds that that action, together 
with the request without valid reason for the copy of a 
newspaper article, and together with the doubt sown in the 
mind of management following the applicant's statement 
that he had informed both accountants of his intending 
absence to Perth when he did not inform both accountants, 
was destructive of confidence between the applicant and the 
company. Conduct which in respect of important matters is 
incompatible with the fulfilment of an employee's duty, or 
involves an opposition or conflict between his interests and 
his duty to his employer, or impedes the faithful perform- 
ance of his obligations, or is destructive of the necessary 
confidence between employer and employee is a ground of 
dismissal (Blyth Chemicals v. Bushnell (1933) 47 CLR 66) 
per Dixon and McTieman JJ at 81-82). This is significant 
in the context of a person holding a senior position in the 
management structure with its attendant responsibilities. 

The manner of dismissal was less than satisfactory in that 
the decision to dismiss was taken without giving the 
applicant an opportunity to respond to all of the matters 
which led to the decision. The manner of dismissal is an 
important consideration, although only one factor to be 
taken into account (Shire of Esperance v. Mouritz (1991) 71 
WAIG 891). That procedure is necessary to enable the 
decision maker to have both sides to the issue before him 
or her before the decision is made. However, the signifi- 
cance of the procedure will depend upon the circumstances. 
In this case, the decision was taken following the events 
outlined above because, of themselves, the events led to a 
breakdown in the respondent's confidence in the applicant. 
In the circumstances I cannot find the manner of dismissal 
so flawed that it of itself rendered the dismissal unfair. 

The Commission has not been persuaded by the applicant 
that the dismissal was harsh, unfair or unjust and accord- 
ingly the application will be dismissed. 

Appearances: Mr P. Marsh (of counsel) on behalf of the 
applicant. 

Mr R. Lilbume (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tony Fahey 

and 
Westralian Sands Limited. 

No. 1171 of 1993. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 

Order. 
HAVING heard Mr P. Marsh (of counsel) on behalf of the 
Applicant and Mr R. Lilbume (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 1314 

conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Joe Gandy 
and 

E.R.T. Explosives Aust Pty Ltd. 
No. 1385 of 1993. 

COMMISSIONER A.R. BEECH. 
14 April 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

proceedings, taken from the transcript as edited by the 
Commission.) 

THE COMMISSIONER: The applicant has claimed that his 
dismissal as from the 30th July is harsh and unfair and seeks 
an order reinstating him in his employment. A claim for 
some unspecified benefits was very properly abandoned. 
The order sought is opposed. 

The Commission has heard from both the applicant in 
person and from the WA manager of the respondent. The 
parties have raised a number of issues in the course of the 
proceedings but with respect to both parties the matter can 
only be approached in the following manner. 

The respondent is a supplier of explosives to the mining 
industry. For the period under consideration the main 
mining company to whom the respondent supplied explo- 
sives was called McMahon. Although its proper name was 
probably more full than that and may indeed have changed 
over time that is a sufficient identification for these 
purposes. 

On the applicant's evidence, which I accept, that one 
company accounted for 65% of the respondent's business in 
WA. It was an account of fundamental importance to the 
respondent. I have no hesitation in accepting Mr Lampaya's 
evidence that the departure of the previous WA manager 
caused McMahon some concern. That in turn was felt in the 
respondent's head office in Spain such that following a 
meeting between the respondent and McMahon in Spain Mr 
Lampaya was required to come to Perth to take charge of 
the WA operations. He did so and immediately devoted time 
to the involvement of the respondent with McMahon. Such 
was the importance of McMahon to the respondent. 

I therefore accept that when on the 30th April McMahon 
told the respondent in WA that it had lost the contract with 
McMahon consternation in the respondent was great. The 
loss involved the entire contract with McMahon. I accept 
that the loss affected everyone and that the loss called into 
question the continued operation of the Perth office if not 
the operation of the respondent in WA. 

The applicant's employment was terminated in writing 
received in either July or early August 1993. The letter refers 
to the decline in sales in WA and the recent loss of business 
with McMahon causing a reassessment of the respondent's 
position in WA. It noted with regret that due to the loss of 
sales his contract of employment was terminated from 30th 
July 1993. 

When regard is had for the above circumstances it is not 
immediately apparent where the unfairness lies in that 
termination. It is of course most unfortunate from the point 
of view of the applicant because he lost his employment. 
However the Commission is to interfere in a dismissal to 

protect an dismissed employee only where the dismissal is 
harsh, unfair or unjust (s. 29 and Undercliffe Nursing Home 
v. FMWU (1985) 65 WAIG 385). 

When regard is had for the evidence that the applicant's 
employment came about following his prior involvement 
with McMahon and following a recommendation from it to 
the respondent, that his knowledge and expertise made him 
valuable to the respondent for the purposes of its involve- 
ment with McMahon, then the loss of the contract would be 
likely to affect his own circumstances. Indeed there is 
evidence from Mr Lampaya that the applicant himself 
realised that. 

There is no evidence that the dismissal was connected 
with the memorandum from the applicant to the respondent 
concerning his conditions of employment given the ac- 
knowledged loss of the McMahon contract. I accept Mr 
Lampaya's evidence that he did not make any complaints 
about the applicant to the respondent's office in Queensland 
prior to the dismissal. 

The dismissal which actually occurred was unusual in that 
on the instructions of Mr Lampaya the applicant was sent 
home on 12th July upon his return from holidays. But his 
dismissal is from 30th July. That brings into question 
whether the fact that the applicant was denied the 
opportunity to earn wages over that period constituted an 
unfairness. Of itself his entitlement or otherwise to wages 
is not a matter for the Commission in these proceedings and 
the element of unfairness is relevant to whether or not the 
fact that it was associated with the dismissal rendered the 
dismissal unfair. However, the manner of the dismissal is 
only one factor to be taken into account in assessing whether 
a dismissal is unfair (Mouritz v. Shire of Esperance (1991) 
71 WAIG 891). It also is to be noted that the applicant was 
entitled to two weeks' notice to terminate his contract yet 
he was given twice that. In addition money previously 
advanced to him was waived. On balance I cannot on the 
evidence find any unfairness in the manner of the dismissal. 

It was established that another person had been employed 
by the respondent in March or April. It was only tentatively 
argued that the employment of this new employee and his 
retention in employment rendered the applicant's dismissal 
unfair. However given the applicant's involvement with the 
McMahon contract and the evidence of Mr Lampaya as to 
the different purpose and duties of that other employee and 
that the employment of that person was nothing to do with 
the applicant, it has not been established that the applicant 
and the other employee were equal or interchangeable for 
the respondent's purposes. On the evidence the applicant 
was really made redundant due to the loss of the McMahon 
contract. For the applicant to show that his redundancy was 
unfair he would have needed to demonstrate that the 
retention of the other person was the unfairness and that the 
other person ought to have been retrenched. That has not 
been able to be demonstrated in these proceedings. 

I do not lose sight of the applicant's evidence that he 
serviced another 25 or so contracts other than McMahon. 
However the evidence is compelling that the contract with 
McMahon was of the utmost importance to the viability of 
the respondent and I accept that its loss would completely 
overshadow those other contracts. The evidence does not 
permit the conclusion that those other contracts would of 
themselves counter the loss of the McMahon account and 
mean that the redundancy of the applicant was therefore 
unnecessary and therefore unfair. 

For all the above reasons the applicant has not shown that 
the dismissal was unfair and the application will be 
dismissed. 

Appearances: Mr R. Clohessy on behalf of the applicant. 

Ms B. Fitzgerald on behalf of the respondent. 
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INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. Industrial Relations Act 1979. 
Joe Gandy 

and 
E.R.T. Explosives Aust Pty Ltd. 

No. 1385 of 1993. 
COMMISSIONER A.R. BEECH. 

14 April 1994. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Ms B. Fitzgerald on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

(L.S.] Commissioner. 

Editor's Note: Previous Procedural Order published (74 
WAIG 681). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David John Henley 

and 
Posgold (Big Bell) Pty Ltd. 

No. 1450 of 1993. 
COMMISSIONER J.F. GREGOR. 

5 April 1994. 
Order. 

WHEREAS on the 15th of November 1993, David John 
Henley applied to the Commission for an Order pursuant to 
Section 29 of the Industrial Relations Act 1979; and 

Whereas on the 21st of January 1994, David John Henley 
filed Application No. 71 of 1994, for production of 
documents in Application No. 1450 of 1993; and 

Whereas on the 23rd of February 1994, Posgold (Big Bell) 
Pty Ltd filed Application No. 197 of 1994, for an Order that 
Application No. 1450 of 1993, be dismissed; and 

Whereas on the 14th of February 1994, the Commission 
issued a Procedural Order for production of documents in 
Application No. 1450 of 1993; and 

Whereas on the 2nd of March 1994, the Commission, at 
the request of the parties, adjourned proceedings in 
Application No. 197 of 1994, to allow for discussions and 
negotiations; and 

Whereas on the 22nd of March 1994, the Commission 
was advised by the filing of a Notice of Discontinuance of 
Application in Form 23 by David John Henley that the 
Applicant wished to discontinue this application on the 
grounds that an out of court settlement was reached between 
the two parties; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders:— 

(1) That Application No. 1450 of 1993, be and is 
hereby, discontinued. 

(2) That Application No. 71 of 1994, be and is hereby, 
dismissed. 

(3) That Application No. 197 of 1994, be and is 
hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Victor Everard Hunter 
and 

Beagle Bay Community Inc. 
No. 1501 of 1992. 

COMMISSIONER J.F. GREGOR. 
23 December 1993. 

Reasons for Decision. 
THE COMMISSIONER: On the 25th of November 1992, 
Victor Everard Hunter (the Applicant) filed an application 
in the Registry seeking orders pursuant to Section 29(b)(i) 
and (ii) of the Industrial Relations Act 1979 (the Act) for 
both reinstatement and payment of outstanding benefits said 
by him to be due under a contract of employment he alleges 
existed between himself and the Beagle Bay Community Inc 
(the Community). Shortly stated, the Applicant says he was 
appointed to a position with the Respondent at Beagle Bay 
on the 4th of November 1989. His conditions of service 
included inter alia a salary calculated annually, a district 
allowance, five weeks' annual leave and annual return 
airfares to Perth dependant upon completion of 12 months' 
service. The Applicant admits that there was no written 
contract between himself and the Respondent on the detail 
of the contract of employment. He further alleges that he 
diligently completed and performed all duties and obliga- 
tions as Administrator of the Beagle Bay Community for a 
12 month period and that sometime in November 1990, his 
contract of service was extended for what he had reason to 
believe was a further 12 months. There was still no written 
contract and the arrangement was secured verbally. His 
contract of employment continued until the 17th of May 
1991 when it is alleged that a meeting of the Community 
Council resolved to terminate the contract. This was done 
by the issue to him on that day of a letter in the following 
terms. The letter, formal parts omitted, is as follows: 

"MR VIC HUNTER 
RE: EMPLOYMENT 
At a full council meeting of Beagle Bay Community 

Inc. on the 17th May 1991. The council unaninmously 
(sic) agreed that your services are no longer required 
and that your employment be terminated at 5.00 pm on 
the 17th May 1991. 

The council also agreed to abolish the Administrator 
position as you have no contract with the Beagle Bay 
Community Inc. offers you 2weeks (sic) salary further, 
the council agreed that you have 48 hours to leave the 
community effective from 5.00pm of (sic) 17th May 
1991. 

If you have personal belongings that cannot be 
removed the council will forward via the local trucking 
agent to your forwarding address. 

At 5.00pm on 17th May you are to handover all 
community assests (sic) and keys, records etc, to the 
Chairman of Beagle Bay Community Inc. 

(Exhibit VI1) 
This matter was heard in Broome over the period the 1st 

to 3rd of September 1993 and the 5th to 8th of October 1993. 
At the completion of proceedings on the 8th of October 
1993, the Commission, having heard all of the evidence, 
adjourned the proceedings to allow Counsel to submit 
written submissions. The last of those submissions, with 
extensions granted by the Commission for time of filing, 
was received on the 23rd of November 1993. 

During these proceedings the Commission heard evidence 
from 11 witnesses on behalf of the Respondent as well as 
extensive evidence from the Applicant himself. It also 
received voluminous written documentary evidence relating 
to financial statements and other relevant documentation 
concerning the operations of the Beagle Bay Community 
Inc. In view of that it is necessary that these Reasons contain 
some narrative to put the matters for adjudication in context. 
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The Beagle Bay Community is located 125 kilometres 
north of Broome on the Dampier Peninsula. The Community 
has four outstations, namely Bobieding, Nyul Nyul, Bana- 
nawell and Tender Gardens. The Community was first 
settled in 1892 by Trapist Monks who established the Beagle 
Bay Mission. In the same year they also established a branch 
mission to Beagle Bay at Lombadina which is now known 
as the Djarindjin Aboriginal Community. This community 
is run separately to Beagle Bay, as indeed are Beagle Bay's 
own outstations, but in the evidence before the Commission 
there appears to be a transference of the population between 
those locations and others on the peninsula. 

The Community is managed by a council which took over 
responsibility for management from the Catholic Church in 
1975. The council is appointed pursuant to the constitution 
which is registered under the Associations Incorporated Act 
1895-1962 (the Associations Act). By that constitution, 
membership of the association shall be any Aboriginal 
person who resides at Beagle Bay for six months or more 
who is over the age of 18 years. The constitution provides 
that the Community is the group who primarily are, for the 
time being, the members of the association. Objects are to 
provide material benefit, maintenance and welfare of 
members and for education of them to be self sufficient 
members of the Community. It has the power to acquire 
property, real or personal, to sell all or any of such real or 
personal property and to let, exchange or otherwise dispose 
of it, and execute conveyances, transfers, mortgages and the 
like. It can also build, construct and renovate buildings, 
borrow and invest funds, make laws and by-laws for the 
conduct and control of the association and the persons in it's 
employ or under the care and control of it. 

To conduct these affairs, there is a committee of 
management which governs the association. The members 
of the committee (also known as the Council) are appointed 
under the by-laws, rules and regulations of the association 
and it has the power to do all legal acts, matters and things 
desirable or required for the furtherance of the Objects of 
the association. It has the powers to co-opt persons to assist 
and an unfettered power to delegate all or any of its own 
power to any outside council of management or a board of 
trustees. In exercise of its powers, it is required to observe 
the established traditions and customs of the Community by 
consulting with members on matters of importance. TTiere 
is no specific power in the constitution for the appointment 
of an Administrator, at least the position of Administrator 
is given no specific powers under the constitution. 

The Rules of the Beagle Bay Community (Exhibit B21) 
provide that the Committee of Management shall consist of 
a Chairman and six ordinary members. It is required to meet 
in the form of a general meeting in March of each year and 
it can convene extraordinary meetings by giving of 
appropriate notice. Its ordinary meetings are to be held every 
two weeks. All members' votes are equal except that the 
Chairman has a casting vote. There are rules for the 
appointment of a Secretary who is to act as a Treasurer of 
the association. The Secretary is to submit a true statement 
of financial affairs to the Annual General Meeting. There are 
15 separate rules. None of those rules provide for the 
appointment of an Administrator. 

Notwithstanding this, according to the evidence, there are 
paid employees of the Council at Beagle Bay. They are the 
administrator, to which position reference has been made 
earlier, a book keeper, a clerk, a community worker and a 
power house operator. 

As mentioned earlier, the number of people actually 
living at the Community at any one time varies because of 
frequent travel and visits between communities in the region 
and the State. At the time of hearing, there was approxi- 
mately 260 people in residence and, on projections, it is 
expected that the total population will rise to 298 by 1995. 
The settlement at Beagle Bay consists of approximately 45 
houses and an administration centre to conduct the business 
of the Community. There are three pieces of plant, for 
instance, a Caterpillar grader, a back hoe and a tractor, and 
nine light vehicles of various types. The Community 
operates a cattle station which is an area of 342,724 hectares 
with the usual trapping and trucking yard facilities. At the 

time of proceedings, the Community also operated a 
nursery. This nursery was purchased on an offer to purchase 
made in November 1990 by the payment soon after of a 
deposit of $30,000 with a final payment made in 1991 of 
$160,000. It is the purchase of this nursery which, amongst 
other things, started a chain of events which led to the 
termination of the services of the Applicant on the 17th of 
May 1991. 

Important to this purchase, and to the general running of 
the Community, are the financial arrangements for the 
funding of the Community which are in place as a result of 
the activities of the Aboriginal and Torres Strait Islander 
Commission (ATSIC). ATSIC provides funds for approved 
programmes. These funds are public moneys provided under 
annual appropriation acts of the Commonwealth Parliament. 
ATSIC is required by law to account to the Parliament for 
the proper use of such moneys and to that end has devised 
'Standard Terms and Conditions Relating to Grants' 
(Exhibit V1). The recipients of grants are required to comply 
with those standard conditions. The conditions cover the 
acceptance of grant conditions, that is, if a corporation. 
State, Territory or local government body accepts an offer 
it is on the basis that it agrees to the terms and conditions 
that are set out in ATSIC's letter of offer. There must be a 
letter of acceptance of those conditions. No release of grant 
money will be made until ATSIC receives the signed letter 
of acceptance of a grant There are limitations on the use of 
grant moneys: they are only to be put towards the 
achievement of stated goals as set out in the letter of offer 
and in accordance with the approved budget. There must be 
approval in writing from ATSIC to vary the goals for the 
approved budget of the grant. Monies are required to be 
deposited with bankers of the recipient or its approved 
nominee and deposits are made to be available for 
withdrawal on call for the agreed purposes within the period 
for which the funds were provided. Money is not to be used 
prior to the next release of grant funds, or is to be used in 
such time as is determined by ATSIC, and any surplus can 
only be used in accordance with the rules for the use of 
surplus grants. Part three of the "Standard Terms and 
Conditions Relating to Grants" sets out the accounting 
process for grant moneys, that is, the financial statements 
that are required, the annual reports and so on. At the end 
of the grant project the recipient is to provide a statement 
of expenditure and a certificate that the conditions of the 
grant as set out in the letter of acceptance have been met. 
Failure to observe or comply with the terms and conditions 
can result in the funds being withdrawn. 

Apart from grants, funding is also available from a 
scheme known as the Community Development Employ- 
ment Projects (CDEP). CDEP is a scheme arising from the 
Aboriginal Employment Development Policy of the Gov- 
ernment. Essentially, the concept is the pooling of moneys 
which would otherwise be paid as unemployment benefits 
and redistributing that pool of money as wages to assist with 
the running of specific projects at a community. CDEP 
funding comes in three different forms. First, there is CDEP 
wages where the community or organisation receives funds 
based on an average per participant rate to pay wages to 
members. The average per participant rate has two compo- 
nents, one for remote areas and one for non-remote areas. 
The average participant rate is adjusted twice yearly in line 
with CPI movements and ATSIC regional officers advise 
communities of those changes. 

The second source of funds for CDEP funding comes 
from what is known as CDEP on-costs. By this concept each 
region, in this case the Kimberley, will receive a bulk 
allocation of funds as determined by ATSIC. The distribu- 
tion of the on-cost funds is determined by the ATSIC 
Regional Manager in consultation with the Regional 
Council and CDEP communities and organisations. The 
Regional Manager is required to take into account the 
current needs of each CDEP including statutory commit- 
ments such as workers compensation, insurance and so on. 
There is not a fixed percentage or per capita allocation to 
each CDEP project and the amount of CDEP on-costs is 
determined by a Regional Council meeting. In this case it 
is the Kullarri Council meeting. The on-cost funds are 



provided to cover the costs of administration, including 
workers' accident compensation and payroll tax, materials, 
tools and capital equipment. 

There is a third component of CDEP funding and that is 
CDEP support. Each region receives a bulk allocation based 
on a per capita formula determined by ATSIC. The 
allocation of the CDEP support funds is determined by the 
ATSIC Regional Manager in consultation with the Regional 
Council and the CDEP communities and organisations. The 
funds are provided to assist project financing that can not 
be met within the on-cost component, that is the component 
explained above. The type of target for this expenditure is 
large capital items or additional equipment such as 
bulldozers and the like. 

Exhibit B12 provides an example of how this system 
works. In January 1991 the then Regional Director of the 
Broome/Derby region of ATSIC, Mr Kevin Fong wrote to 
the constituent councils, Beagle Bay being one of them, to 
advise them that the Regional Manager had been told that 
ATSIC had allocated $2,215,049.00 to the Broome/Derby 
region, that is the West Kimberley, for the full allocation of 
CDEP on-costs. It should be remembered that the first part 
of the CDEP funding scheme, that is the wages, would have 
already been determined by the formula which has been 
described above. The communities were told that the full 
year allocation was based on the number of participants in 
the West Kimberley region in the previous year and because 
there had been an increase in the number of participants 
since then, the funds available as CDEP on-costs would be 
less than 20 per cent of the wages amount, that is, the CDEP 
wages amount. The evidence before the Commission 
indicates that as a rule of thumb, the communities anticipate 
receiving a CDEP on-cost figure in the vicinity of 20 per 
cent of the wages amount. In compliance with the CDEP 
rules, the councils were invited to submit their work 
programmes and budgets. Councils were told of the type of 
data which was required to be put into those programmes 
and budgets. 

The letter also referred to CDEP support funds, that is the 
third factor of the CDEP funding scheme. For support, there 
had been an amount of $ 1,600,000.00 allocated to the West 
Kimberley region. The letter, in January 1991, told the 
councils that there would be a change in the way the 
break-up had been determined. Previously there had been a 
support conference to determine that. Instead, the Regional 
Manager determined that in conjunction with the Regional 
Councillors, he would meet to determine the allocation of 
support funds. Hence a meeting of the Kullarri Regional 
Council, which will be referred to again later in these 
Reasons, took place at the Mambulanjan Resource Agency 
between the 27th of February and the 1st of March 1991. 
Beagle Bay, along with other communities, was advised that 
it was required to submit any applications for CDEP support, 
identifying the Community's most important needs as they 
are reflected in the work programmes. Those applications 
were to be submitted no later than the 31st of January 1991. 
Mr Fong, the Regional Manager at the time, invited councils 
to contact his office if there were any difficulties. 

The evidence is that there was no contact from Beagle 
Bay Community in the form of an application. However at 
the last moment, a submission for $143,000.00 was received 
from Beagle Bay. The Kullarri Council rejected that 
submission and granted a lesser amount (see Exhibit B13). 
At the same time, in view of the surrounding circumstances, 
it was decided by the Kullarri Council that an investigation 
would be made into the financial affairs of the Beagle Bay 
Community. 

In due course, terms of reference for that inquiry were 
drawn up by ATSIC. Those terms of reference are as 
follows: 

"1. Prepare a summary of income and expenditure 
from 1 July 1991 to 31 May 1991. 

2. Provide a brief assessment of financial perform- 
ance and management to date, identifying those 
factors which may have acted to constrain the 
development of the Community. Make comment 
on how these factors can be overcome. 

3. Provide an assessment in relation to ATSIC grants 
received by the Community as to whether those 
grants have been expended in accordance with the 
conditions of the grant and the purpose for which 
they were intended. 

4. Provide an assessment on the quality of past 
financial service and advice. 

5. Provide details of any financial training required 
to enable Community personnel to adequately 
manage the operations of the Community, from an 
accounting point of view. 

6. Make recommendations as to appropriate manage- 
ment and financial policies and systems to be 
implemented for the Community. 

7. Identify any factors that may affect the ability of 
the Community to manage their affairs. 

8. Advise if there have been any misappropriation or 
misuse of Community funds." 

(Exhibit B15) 
I will now narrate a truncated version of the story that the 

Applicant presented to the Commission. This recitation is 
based on both the Applicant's evidence and on other 
documentation before the Commission as Exhibits. 

It seems that after the Applicant had been dismissed from 
his employment, he withdrew from contact from most 
people. He returned to his home in the Peninsula area, away 
from the environment in which he had found himself, to 
contemplate his disappointments and concerns. He did, it 
seems, much the same as the Chairman of the Beagle Bay 
Council, Willie Smith evidenced he did when he was 
defeated in a vote for the position of Chairman at Beagle 
Bay. Mr Smith evidenced that he was so concerned with the 
rumours and his standing in the Community that he, in 
effect, exiled himself to Lombadina and felt unable to return 
to the Community for a period of nine months. Almost a year 
after his termination, the Applicant heard stories which he 
described as rumours, alleging that he had misappropriated 
amounts ranging from $250,000 to $500,000 during his term 
of office as Administrator at Beagle Bay. This caused him 
concern so he commenced efforts to clear his name. He did 
so by making contacts and lodging complaints with various 
authorities, including the Commonwealth Ombudsman. In 
due course, he filed in this Commission the Application 
which is the subject of these proceedings. This was some 
two months after his complaint to the Commonwealth 
Ombudsman and was further effort to, in what he considered 
to be an avenue he could explore, to clear his name. He did 
this, according to his evidence, because when he sought to 
obtain employment the allegations which in effect hung over 
him from his time at Beagle Bay precluded him from being 
successful. 

The Applicant's story is that he had been a Field Officer 
with the predecessor to ATSIC and had worked at Beagle 
Bay and knew of its workings as it were. He knew Cyril 
Puertollano who was the Administrator at Beagle Bay. 
Puertollano had been there for over ten years and had 
decided to take long service leave before he made a final 
commitment to continue his service in the position. The 
Applicant replaced Mr Puertollano during the period of long 
service leave. He saw then that previous audit reports on the 
Community store at Beagle Bay had disclosed a series of 
losses starting with $15,000 in 1986/87, increasing to 
$51,000 in 1987/88, then to $63,000 in 1988/89. These 
losses occurred while the gross annual turnover for each 
financial year was about $6<X),000. The end result, according 
to the Applicant, was that the recurrent losses meant that 
grant funds were being used to make up the losses incurred 
at the store. There was an audit carried out on the income 
and expenditure in order to establish the true financial 
position of the Community. This was done in February 1990 
at the instigation of the Applicant. On completion of the 
audit, it was established that there was a financial shortfall 
of $78,000. This was advised to ATSIC officers but there 
was never any response except that it was decided (by 
ATSIC) that the situation would be monitored. There was, 
however, no procedure put in place for that monitoring to 
be carried out. 
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In addition to the store losses, there were other problems. 
Many of the members of the Community had not paid any 
rent or electricity charges for over 18 months. It was 
difficult, said the Applicant, to get those people to pay for 
rent and electricity and it was even more difficult to chase 
outstanding amounts when other debtors had left the 
Community. There had been an ongoing debate in the 
Community as to whose responsibility it was to see that the 
rent and electricity charges were paid. The Applicant said 
that his predecessor had repeatedly advised the Council that 
they needed to initiate action against the outstanding 
debtors, however, when the Applicant arrived at Beagle Bay 
nothing had been done. Two thirds of the households, some 
37, were making regular payments for rent and electricity 
but the others were not. TTiere was a suggestion made at a 
Community meeting on the outstanding accounts that they 
be written off and that billing start again as of new. 
However, this had been done a number of times in the past 
and all that had happened was that those who did not pay 
their rent and electricity, in effect, were absolved from their 
responsibility. The Applicant said, though, that he was able 
to effect a compromise solution. A result of that, however, 
was that the Chairman and other key executives were 
replaced at the Annual General Meeting. It was clear that 
the Community members who had to commence making 
payments on their outstanding debts refused to accept that 
it was their responsibility and removed the people above 
them for making them meet those obligations. 

The Applicant complained that during this period and, in 
fact, over the time that he was Administrator, he did not at 
any time get any assistance from the field staff of ATSIC 
in implementing a tum around in the Community's financial 
situation. In fact, he was of a view that they tried to 
undermine his role and attack the credibility of the 
Accountant by suggesting there was a conflict of interest 
because he (the Accountant) was simultaneously the 
accountant and the auditor of the community. 

It was related to the Commission that in 1990, the 
Applicant, during a period of annual leave, went to 
Melbourne and interested the Department of Landscape 
Architecture of the Royal Melbourne Institute of Technol- 
ogy (RMIT) in Beagle Bay as a project. The project would 
allow students, for part of their course, to live at Beagle Bay 
and work with the Community members to design and 
develop a landscape plan for the Community. The idea 
behind this was to improve the living conditions by 
suppression of dust and the improvement of the environ- 
ment, as a starting point towards improving the Commu- 
nity's health. The second aim was to develop skills and an 
understanding of infrastructure and employment methodol- 
ogy to enable the Community members to realistically work 
towards Beagle Bay becoming economically and socially 
self sufficient. The Applicant indicated in his evidence that 
prior to this CDEP wages were allocated to persons who 
were nominated as rubbish collectors and most of the 
workers were so designated. It was his aim to try and lift the 
level of work by the development of skills so that a more 
meaningful, enjoyable and productive work style could 
develop. The arrangement which was made with RMIT had 
a target date for completion of June 1990 by reason that the 
Community was going to celebrate, in conjunction with the 
Catholic Church, the centenary of Catholic presence in the 
Dampier Peninsula. There was expected to be over one 
thousand people present in Beagle Bay during the weekend 
celebrations. 

It was during this period that the Applicant found it 
difficult to obtain assistance from ATSIC field staff and 
repeated requests to them to update new workers on the 
CDEP schedule were not successful. As a result of this 
inaction. Beagle Bay found itself operating on overdraft in 
excess of $100,000. The Applicant insisted that ATSIC 
should have known about the overdraft because he made 
continual requests for the CDEP funds to be updated. The 
result was, though, that the Community operated on 
overdraft through until January 1991. In due course, the 
Applicant did the updating of the Beagle Bay schedules 
himself and after a verification of his calculations, the 
Community received approximately $300,000 for the period 

the 16th of December 1989 to the 31st of March 1991. This, 
in main, represented back adjustments rendered necessary 
by the failure to update the CDEP schedule. The Applicant 
involved himself in similar updating of the Lombadina 
Aboriginal Corporation schedules which resulted in adjust- 
ments to payments due to that organisation. 

The Applicant also involved himself in what he consid- 
ered to be productive activity at the Community by 
innovatively using Community labour. With a housing grant 
of $100,000, and an additional $80,000 from the Community 
CDEP support funds, he was able to build two staff houses 
when the budget had been for one, that is, he was able to 
build the two houses within the original budget. There was 
also a major purchase made at the end of 1991. The 
Applicant's version of events is that there was a nursery near 
Beagle Bay owned by private concerns. The Community 
was purchasing plants for landscaping from the nursery and 
it was put up for sale. A letter seeking funds to carry out a 
feasibility study on commercial viability of purchasing the 
nursery was forwarded to ATSIC. There was a meeting of 
ATSIC staff members at Broome on the issue. The 
Community, on its own volition, approached various sources 
of expert advice to examine the viability of the nursery. Mr 
Bruce Toohill, from the Agricultural Department in 
Kununurra, was commissioned to investigate the project and 
to provide a report to the Council. Mr Phil Smart, the 
Manager of the Commonwealth Bank at Broome, visited 
Beagle Bay to look at the nursery and provided information 
on possible ways of structuring finance. Contacts were made 
with a large nursery in Perth to ascertain whether it would 
be interested in purchasing plants and if seeding stock could 
be provided to Beagle Bay if it purchased the nursery. There 
was a strong desire to establish a business enterprise which 
would generate income from plant sales to other communi- 
ties and form the basis for developing the area near Beagle 
Bay into a parkland area where tourists could visit. 

The Applicant says there were three or four Community 
meetings to discuss the possible purchase of the nursery. 
After these meetings, die Applicant says the Council 
decided that the then Chairman Willie Smith, Executive 
Officers Laurie Cox and Buddy Morrison, and the Applicant 
would negotiate with the owner of the nursery on the 
purchase price and relocation of buildings, machinery, 
equipment, materials and approximately 16,000 plants 
(mostly palms). In due course, an agreement was reached 
with the owner of the nursery that the Community would 
purchase all the buildings, machinery, plant and equipment 
and the palms for a total of $190,000. An offer was made 
and as deposit a cheque for $30,000 was paid. The Applicant 
was a signatory to that cheque. The balance was payable 
around the end of January 1991 and the evidence indicates 
a cheque for $160,000 was made in extinguishment of that 
debt. The Applicant says that he believed that there was 
money in community funds to cover the purchase price of 
the nursery from CDEP support grant funds from ATSIC, 
based on 127 CDEP employees at Beagle Bay. He believed 
it could be strongly argued that because Beagle Bay used 
$80,000 of CDEP support money for the construction of the 
second house they should be allowed the use of CDEP grant 
funds to purchase the nursery. There were more funds 
available from the balance of Beagle Bay's back adjusted 
CDEP wages of $300,000, and the immediate sales of palm 
and plant stocks. In addition to that, there was a sum of 
around $90,000 which the Applicant had discovered was 
owing to the Community because of the failure to apply for 
diesel fuel and excise rebates. He had found no claim had 
been made and therefore the Community was entitled to a 
refund of excise to that amount. 

The Applicant said that unfortunately the CDEP updates 
which would have been necessary to allow for the flow of 
funds that he anticipated, did not eventuate. Further, it was 
decided by the Regional Manager of ATSIC that the 
distribution of CDEP support funds would not take place 
until after the election of new ATSIC Regional Council 
members. This, of course, is the Applicant's version of 
events which have been referred to earlier in this recitation 
when the Commission noted that in January Mr Fong had 
written to the various West Kimberley communities to 



advise them that the Kullarri Regional Council would 
determine the amount of CDEP support grants. 

There were other concurrent events which the Applicant 
advised the Commission were also relevant to his situation 
which built to the circumstances leading to his termination. 
He had a reasonable relationship with Paul Cox who was the 
Chairman when he had been appointed following Mr 
Puertollano's decision not to return to Beagle Bay. That 
relationship did not continue when Willie Smith was 
elected. The Applicant alleged that somehow senior ATSIC 
officers were in league with Mr Smith, as it were, to try and 
remove the Applicant from his position; this was apparently 
because of conflict with them over the funding arrangements 
at Beagle Bay. This led him to offer to resign as 
Administrator. He submitted his resignation. There were 
advertisements for a replacement in June 1990. A candidate 
for the position was selected but, according to the Applicant, 
that replacement never came to pass. It is suggested in the 
evidence for the Respondent that it did not come to pass 
because the Applicant interfered with the selection process 
by visiting the selected person and discouraging him. 
However, in the event, he decided to remain as the 
Administrator because he could not envisage any one 
wanting to take up the position in view of the existing 
circumstances. 

The Applicant advised the Commission through both his 
verbal and documentary evidence that there was a whole 
range of other problems at Beagle Bay. These included 
difficulties with ownership of cattle, compensation for loss 
of watering points which were located within an area leased 
to Beagle Bay and the granting of funds to erect 30 
kilometres of boundary fencing. There were also difficulties 
with the recovery of arrears of rent which led to a great deal 
of negative feeling by those who were in debt. There were 
problems with the decision by the Council to hire a 
helicopter to muster cattle for sale at Broome in an 
endeavour to offset the shortfall of Community funds. The 
outcome of the exercise was an earning which did not even 
cover the helicopter hire. There were difficulties with the 
leasing of the store and there was a lack of scope for 
innovative ideas to reduce the store losses. In March, there 
was another general meeting of the Community and another 
new Chairman was elected. There was dissatisfaction at the 
time. Mr Smith was defeated in election and he left the 
Community. All this culminated in May 1991 when Mr 
Pong and four Regional Councillors met with the then 
Chairman. Matthew Cox, and the Applicant was excluded 
from the meeting. At the end of it he was handed a letter 
of termination. 

The above briefly recites the Applicant's view of events 
as they unfolded during his time at Beagle Bay. On his 
behalf, his Counsel, Ms Boots, submitted to the Commission 
the following arguments which I will briefly summarise. Ms 
Boots says the application was filed pursuant to Section 
29(b)(i) and (ii) of the Act in order to seek remedies of a 
declaration of unfair dismissal with an Order for reinstate- 
ment and a supplementary Order for wages. It was also 
submitted to the Commission that if it declines to make such 
Orders, in the alternative it should declare that the Applicant 
was unfairly dismissed and require that he be offered 
re-employment. Further, and again in the alternative, the 
Commission should find and declare that the Applicant was 
unfairly dismissed, but entitled to reasonable notice of six 
months, or wages in lieu thereof, to which he would 
otherwise have been entitled for that period. Finally, and 
again in the alternative, the Commission should make a 
stand alone declaration that the Applicant was unfairly 
dismissed and issue no ancillary or supplementary Orders. 

Ms Boots noted that the Respondent founded its 
justification for dismissal on the allegation of gross financial 
mismanagement. As it was a summary dismissal, there is an 
evidentiary burden on the Respondent to show there is 
sufficient evidence to raise an issue as to the existence of 
gross financial mismanagement. There is also a burden of 
proof corollary to that to show that, on the balance of 
probabilities, there was in fact gross financial mismanage- 
ment sufficient to justify summary dismissal. But a fair 
reading of the evidence presented is that there is no 

confirmation of the allegation of gross financial mismanage- 
ment at all on the part of the Applicant. But even if there 
were, the dismissal would still be unfair because the 
Applicant was not given the benefit of the rales of natural 
justice as they were described by Kennedy J. in Shire of 
Esperance v. Peter Maxwell Mouritz (1991) 71 WAIG 891 
(Mouritz Case), where the learned Judge indicated that the 
adoption of fair procedures is an element in determining 
whether the dismissal is harsh or unjust. This was supported 
by Nicholson J. in the same case where he indicated that the 
unfairness or otherwise of a dismissal can not be determined 
by procedural unfairness alone. So, says Ms Boots, one has 
to enquire in to both the allegation of gross financial 
mismanagement and the question of natural justice. In 
respect to the first, it was submitted that the Respondent is 
an incorporated association pursuant to the Associations 
Act. The power of the Community is vested in the 
Committee of Management elected under those rules. The 
fixing of a common seal is the responsibility of the Secretary 
and is only to be used for the purposes and objectives of the 
association and with the authority of the Committee of 
Management. The Community is one of those which obtains 
funding from Government bodies, formally the Department 
of Aboriginal Affairs (DAA) and the Western Australian 
Aboriginal Planning Authority (WAAPA) and since 1991 
ATSIC, but it also obtains funds from its own profitable 
activities. The Respondent sought to establish its case by 
calling evidence from ATSIC officers Fong, Cardos and 
Davey and from Mr Peczka, an accountant with Arthur 
Anderson. It supported this with evidence from the 
Chairman at the time the Applicant commenced with Beagle 
Bay, Paul Cox, the subsequent Chairman from March 1990 
to March 1991, Willie Smith, and the Chairman at the time 
of dismissal, Matthew Cox. Apart from the allegations of 
late submissions for CDEP funding, all of the evidence from 
all of those persons, as it relates to the establishment of gross 
financial mismanagement, comes following an examination 
of the accounts post dismissal. Ms Boots suggests that one 
can surmise that it is as if ATSIC provided the funds and 
expertise to investigate the financial affairs of Beagle Bay 
with the hope that subsequent investigation would justify 
summary dismissal. But none of the councillors or the 
chairmen from Beagle Bay ever raised with the Applicant 
his alleged shortcomings or that they had concerns about his 
financial management at any time during his employment. 
Nor had any of the ATSIC officers raised similar concerns 
during the term of his employment. It is conceded by Ms 
Boots, that if gross financial mismanagement was estab- 
lished on the evidence, even that would be sufficient to 
justify summary dismissal even if it was not detected until 
after the dismissal. However, says Ms Boots, there is simply 
no evidence of gross financial mismanagement on the part 
of the Applicant. 

Ms Boots referred the Commission to inferences that the 
Applicant says are appropriate to be drawn from the whole 
of the evidence. Insofar as lines of authority are concerned, 
while the stated objectives of the Government department 
of ATSIC and its predecessors DAA and WAAPA were to 
promote self sufficiency and self development of Aboriginal 
people, the reality is that Beagle Bay was, and is, still 
beholden to its funding body, ATSIC. While on paper it 
appears to be autonomous and able to make its own 
decisions about its future and affairs, the reality is that it is 
very much tied to bureaucracy and the requirements of the 
funding body. In other words, the Community operates as 
if it were a subset of ATSIC. The reason for this is not a 
limitation of power placed on Beagle Bay but a perception 
by the office bearers that they are subject to the direction 
and control of senior ATSIC officers. The way to keep 
Beagle Bay within that bureaucratic structure is to have an 
empowered person, styled Administrator, to advise and 
guide the Community. But it is not clear to whom the 
Administrator is expected to answer. However, from the 
objective reading of the constitution and rules, the Beagle 
Bay Council has the power to hire and direct its staff. It is 
also clear from the duty statement of the Administrator, that 
the role of the Administrator is to implement policy and 
decisions of the Community or Council. The evidence 
shows that the office of Administrator could be passive or 
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dynamic, depending upon the nature of the councillors and 
the personality of the administrator that is employed. It is 
clear that the Applicant is a dynamic person who operated 
as a catalyst in the Community and as someone who was 
actively putting ideas and suggestions to the Councils for 
their consideration. He was not an Administrator who 
simply sat back and passively implemented the directions 
of the Council. 

Ms Boots canvassed next the allegation of gross financial 
mismanagement. She says the principal allegation of gross 
financial mismanagement by the Applicant was the purchase 
of the nursery by the Community when there was 
insufficient funds for that purpose, or that there were funds 
not approved for that purpose by ATSIC. It is said that this 
caused a cash crisis in the Community through a shortfall 
of liquid funds of approximately $178,000 as at May 1991. 
In relation to whether the purchase of the nursery was 
authorised, the evidence is clear, says Ms Boots, that it was 
authorised by the Council, both by a Council meeting and 
a subsequent Community meeting. The evidence of Mr 
Peczka was that the purchase of the nursery was mentioned 
in the minutes of a Beagle Bay Community meeting, 
however those minutes were not produced. There is some 
evidence from Mr Willie Smith that the Applicant was not 
a signatory to the Community's bank account, however Ms 
Boots says the bank file, which was produced, did not 
disclose that the Applicant was definitely not a signatory to 
the Community's account. The matter was not pursued by 
the Respondent. It is also clear from the evidence that the 
cheque for the deposit on the nursery which was counter 
signed by the Applicant was honoured by the Bank. It should 
be interpolated here that the Commission has searched the 
bank papers and there is an authorisation for the Applicant 
to be a signatory to the cheques. This authorisation had force 
and effect from March 1990, however, it is marked 
"cancelled" a month later. There is, however, no supporting 
documentation to the cancellation. The next authorisation 
covers the situation well after the time the Applicant has left 
the employment of the Respondent. I will comment on this 
later in my analysis. 

Ms Boots says the agreement to purchase was signed by 
the Chairman of Beagle Bay Council at the time and the 
cheques for the purchase were apparently signed by 
authorised persons. It is not disputed by the Applicant that 
the purchase of the nursery was not authorised by ATSIC. 
This is, it is submitted, because the practice at the time was 
for the communities to make a bid so that something could 
be purchased on the knowledge of what that bid would be 
and retrospective approval would be given for the purchase. 
That was the practice. The Applicant gave evidence that he 
advised the Council and the Community, once it was 
decided to purchase the nursery for $190,000, that the 
purchase money could be sourced from a $100,000 fuel 
rebate and $100,000 CDEP support. Mr Smith also said that 
he was advised by the Applicant that the purchase price of 
the nursery was $ 120,000 and that could be supported from 
CDEP on-costs. Ms Boots says that this evidence is doubtful 
because it was Mr Smith who co-signed the agreement to 
purchase which specifically nominates the purchase price of 
$ 190,000. He also signed the deposit cheque for $30,000 and 
the balance cheque for $160,000. The agreement to purchase 
clearly indicates the purchase price to be $190,000. Mr 
Smith's evidence is also at odds with the evidence of Ms 
Michelle Nelson who gave evidence that the price desig- 
nated at the Community meeting was $190,000. 

Ms Boots argues that the allegation of gross financial 
mismanagement because of the non approval by ATSIC has 
to be viewed in the context of the common understandings 
and practices at the time. On the evidence, Ms Boots argues, 
there appears to be no dispute that up to 1990 the usual 
practice for CDEP support funding was that a regional 
allocation be made and that the communities in the region 
would meet in November to put in their bids and to allocate 
the CDEP support money. As a result of the emergence of 
ATSIC and the election of regional councillors, those rules 
changed. While it is not clear from the evidence exactly 
when the rules and common practice changed, it is clear that 
no notification of the change was given to the Community 

until the 9th of January 1991 when the Branch Manager, 
Paula Howard, notified Beagle Bay that there would not be 
a CDEP support meeting in November as had previously 
been the case. It is also undisputed evidence that CDEP 
support money was allocated on a per capita basis and that 
such money could be used to purchase large capital items. 
The evidence indicates that Beagle Bay was expecting the 
November 1990 meeting to take place as in other years and 
that the Applicant, as Administrator, had held discussions 
with other communities to seek support for Beagle Bay's bid 
for the November meeting. There is also evidence to indicate 
that from at least 1988, if not earlier. Beagle Bay 
Community had constantly and consistently used money 
granted for specific purposes to fund other purchases and 
recurrent expenditure. TTiese other purchases and recurrent 
expenditures were not authorised by ATSIC at the time they 
were made and the custom and practice was for retrospective 
approval to be obtained and this was invariably given. 

It is the Applicant's view, as articulated by Ms Boots, that 
the reason for the alleged financial crisis at Beagle Bay was: 
firstly, that the CDEP support money of $100,000 expected 
in November 1990 was not released to the Community; and 
secondly, that the CDEP wage back pay of $200,000 was 
not paid expeditiously to the Community and that letters had 
to be written by the Applicant on behalf of the Community 
to the Commonwealth Ombudsman in order to secure the 
release of the moneys. These letters were successful and the 
money was eventually released. Thirdly, the ATSIC officer, 
Russell Cardos, did not support the Community's applica- 
tion for $100,000 CDEP support money to purchase the 
nursery at the Regional Council Meeting at the end of 
February 1991. 

It was admitted by ATSIC officers that ATSIC was partly 
to blame for the shortfall of funds which occurred in 1991. 
through problems with the new software and so on. In fact, 
ATSIC acknowledged that it had been at fault and accepted 
responsibility for bank charges caused by the overdraft and 
indicated it would ensure that there would not be delays in 
releasing CDEP funding in the future. The Applicant 
suggests there was nothing untoward in the purchase of the 
nursery, that it was approved by the Council and the 
Community, and that there were expected to be funds to 
cover it, namely the diesel fuel rebate of $100,000 and 
CDEP support of $100,000. The Applicant gave evidence 
that had he known that the CDEP support meeting was not 
to go ahead in November 1990, then the nursery would never 
have been purchased. In giving his advice to the Beagle Bay 
Council and Community, he believed he was acting within 
the range of custom and practice with respect to ATSIC 
funding. It was not the intention of the Applicant to put the 
Community in breach of the grant conditions or to mislead 
them. It is submitted by Ms Boots that the evidence shows 
that the Applicant's actions were neither negligent nor 
reckless as to whether his advice was putting the Commu- 
nity in breach of their grant conditions. 

Concerning the other allegations made in Further and 
Better Particulars of mismanagement filed by the Respon- 
dent on the 14th of June 1993, Ms Boots submits that the 
evidence indicates the following: 

1. The allegation of failure to submit CDEP applica- 
tion for financial year 1991/92. The evidence in 
this respect is that the applications were in fact 
submitted but because of the change resulting 
from the formation of ATSIC, it was simply that 
the applications were not on new forms and not 
in the correct format. 

2. The recommended purchase of the nursery with- 
out independent valuation. On this matter, the 
evidence was that the application for CDEP 
support money for the financial year 1990/91 and 
dated the 16th of February 1991 had attached to 
it a feasibility study or an investigation by Bruce 
Toohill of the Department of Agriculture. The 
evidence of the Applicant was that the purchase 
of the nursery was one aspect of a five year plan. 
It was part of an overall plan for tourist develop- 
ment and self sufficiency and was discussed in 



detail with the Community's consultants, Eamst 
and Young. 

3. The use of $59,000 earmarked for purchase of a 
bulldozer used to fund recurrent deficits. On this 
matter, it is clear from the evidence that, prior to 
the Applicant commencing as Administrator, 
there was an identifiable amount of money 
available for the purchase of a bulldozer. The 
funding for that item was one of a number of 
unexpended funding allocations which totalled in 
excess of $535,000 as at the 31st of January 1990. 
It is not clear, says Ms Boots, at what point of time 
that money was used for another purpose and what 
the nature of that purpose was. Equally, it is not 
clear at that time for what purpose other grant 
items were used to fund recurrent deficits such as 
the store, the cattle enterprise and community 
infrastructure. 

4. Failure to ensure the ATSIC conditions were 
complied with. The Applicant responds that the 
evidence regarding custom and practice of dealing 
with ATSIC grants, and in particular documenta- 
tion to the Community's auditor, John Foley, 
indicates that ATSIC grant conditions were not 
being strictly complied with prior to his employ- 
ment as Administrator. 

5. Over-expended Community infrastructure. The 
Applicant points to the same facts as mentioned 
in 4. 

6. That he failed to ensure the books of account were 
adequately maintained. Ms Boots submits this was 
not raised in evidence by the Respondent. There 
is no evidence that this was ever raised with the 
Applicant. There was evidence to suggest the 
bookkeeper was responsible for maintaining the 
records of account and that when the Applicant 
first commenced as Administrator, the Commu- 
nity had been without a bookkeeper for several 
months. 

7. Failed to oversee the management of the Commu- 
nity store. On this allegation, the evidence from 
the financial statements complied by John Foley, 
the Auditor and the evidence of Mr Smith, was 
that the store had lost money from 1975 when the 
Community took it over from the Catholic 
Church. TTie losses had been built up over a 
number of years and ATSIC grant money was 
being used to fund the losses at the store. This 
occurred for a period of six years before the 
Applicant was employed. 

8. Failed to ensure that Community expenditure was 
monitored. The Applicant responds to this allega- 
tion by relying on custom and practice generally 
in relation to grant moneys and community 
expenditure. It is also submitted by Ms Boots that 
there was no evidence that this requirement was 
raised by the Applicant by either the Council or 
ATSIC officers. The inference is that the Appli- 
cant was required to ensure that the elected 
councillors did not spend outside the budget line 
items. There is no evidence from the Respondent 
that the Administrator had such a power or was 
able to direct how the Council should spend its 
money. 

9. That the Applicant increased his own salary 
without authorisation. Ms Boots says that the 
evidence of Paul Cox is not clear as to the terms 
and conditions upon which the Applicant was 
employed. Mr Cox did not have a recollection of 
the rate of pay upon which the Applicant was 
engaged. The evidence of Michelle Nelson, who 
was present at the meeting when the Applicant 
was employed, was the Applicant was going to be 
paid at a rate comparable to the Administrator at 
Djrindjin. The Applicant's evidence was clear on 
this point in that at the time he was offered the 
position of Administrator he already had a 

position at the University of Lismore. He indi- 
cated that he would not work for the same level 
of pay as the previous Administrator as that was 
less than some of the members of the Community 
were getting under CDEP wage payments. He said 
he would work at the same rate as the Administra- 
tor at the Bidyadanga Community, that is, 
$45,972. He assumed he would have annual leave 
entitlements of five weeks' annual leave and an 
airfare to Perth. The evidence was that the rate was 
struck with the employer at the commencement of 
employment and there is no evidence to suggest 
the Applicant himself increased the rate at all. 

10. Caused a cash crisis. In response to this allegation, 
Ms Boots says the Applicant relies on the 
evidence already referred to which related how the 
Community went into overdraft in May 1991. 

The submissions of Ms Boots then canvassed the 
principles of law to be applied. She says that an employee 
should be advised of his or her shortcomings and given an 
opportunity to address those shortcomings unless the 
behaviour complained of is such that it would warrant 
summary dismissal. At no time does it appear that the 
councillors, chairmen or ATSIC officers ever raised with the 
Applicant any shortcomings with respect to the way he 
conducted his duties. The evidence of Michelle Nelson and 
the Applicant himself, was that the summary dismissal came 
as a complete shock and was totally unexpected. On the 
authority of Mouritz (op cit) Ms Boots says that the 
Applicant was denied natural justice in not being permitted 
to answer the allegation that he had grossly mismanaged 
financial affairs at Beagle Bay and that he had purchased the 
nursery without authorisation. There was evidence that the 
meeting with the ATSIC officer, Kevin Fong, and other 
regional councillors together with the Beagle Bay Commu- 
nity, lasted for 45 to 60 minutes. At no time was the 
Applicant invited into that meeting to address the allegations 
that had been made about him. In addition, Michelle Nelson 
said that Kevin Fong had indicated to her what she was to 
reply to questions asked by the Applicant as to the reasons 
for his dismissal and that she was only permitted to say that 
the Applicant had been dismissed for unsatisfactory work 
performance. So even if there had been a genuine display 
on the part of the Respondent or its advisor, Mr Fong, to 
allow the Applicant natural justice, the employer was not 
prepared to put to him all of the allegations against the 
Applicant which were at the basis of his dismissal. In 
summary, the Respondent has not discharged the burden of 
showing gross financial mismanagement and because it did 
not adopt the principles of procedural fairness in relation to 
dismissal, there are grounds for the Commission to interfere 
with the right to dismiss and correct the injustice. 

As to the reinstatement, Ms Boots says that the remedy 
of reinstatement is not to be taken lightly and the general 
principle is that the power is to be exercised with caution, 
having regard to the particular circumstances in the case. 
However, due to the fact there is only one effective remedy 
available in the case of unfair dismissal, it is submitted that 
if the Commission is satisfied there has been an unfair 
dismissal, then it must seriously consider the reinstatement 
unless there is very good reason not to do so. The evidence 
of Mr Willie Smith is that for the 12 months he was the 
Chairman and worked with the Applicant: they got things 
done and worked together. It is only the result of the 
allegations regarding mismanagement, which all have been 
made after the Applicant has left, that Mr Smith is hesitant 
to indicate that the Applicant would be welcomed back to 
Beagle Bay. He did say, however, that if things were as they 
were before, he would not have a problem with reinstate- 
ment. It is a result of Mr Smith's belief that there was misuse 
of funding that he fears that ATSIC may again withhold 
funding to the Community, which they did at the time the 
Applicant was dismissed. Additionally, the current situation 
with the Administrator at Beagle Bay is that Kevin Dan is 
performing the job while on leave without pay from ATSIC. 
There have been no difficulties, says Ms Boots, in having 
Mr Dan return to his ATSIC post. A temporary appointment 
of Mr Dan was due to expire on the 9th of November 1993. 
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The Applicant believed that he would be able to work as 
Beagle Bay's Administrator and work with ATS1C and their 
field officers. The reason for this was that Kevin Fong was 
no longer the Regional Manager. Ms Boots notes there was 
no cross examination on this aspect of the evidence. Ms 
Boots also says that the evidence discloses that any 
apprehension regarding the reinstatement of the Applicant 
is due to the perception that he was guilty of gross financial 
mismanagement. It is also submitted that if it was found not 
to be the case, and this was stated by the Commission, the 
finding itself may dispel fears or apprehensions that people 
in the Community may have regarding the Applicant. 

The Respondent raised before the Commission the 
question of the length of time between the dismissal and the 
lodging of the application. This was addressed by Ms Boots 
who said that the guiding principle is that it is expected that 
an unfair dismissal will be lodged "reasonably contempora- 
neously with the event". In this case the Applicant was 
dismissed on the 17th of May 1991 but did not file until the 
26th of November 1992. During his time in the witness box, 
the Applicant gave evidence that following his dismissal, he 
contacted a number of senior people at ATSIC in an attempt 
to seek redress. This included eventually coming to Perth to 
see the then State Manager of ATSIC. Neither of the persons 
who he interviewed indicated that they were able to assist 
him so he then went to Canberra and spoke to another senior 
ATSIC officer. Despite providing information and soliciting 
support, no action was taken to redress his grievance. He 
then attempted to find other work in similar fields in the 
Kimberley but indicated he was unable to secure any 
employment because of the incident at Beagle Bay. It was 
his frustration at being unable to obtain employment because 
of rumours concerning his dismissal at Beagle Bay that he 
wrote to the Commonwealth Ombudsman. It was the 
submission of Ms Boots that the lack of contemporaneity in 
the filing of the application following the event should not 
effect the primary relief sought by the Applicant which is 
a declaration that he was unfairly dismissed and an Order 
for reinstatement. Although Ms Boots conceded that the lack 
of contemporaneity may have a bearing on any ancillary 
order the Commission might make. Finally, Ms Boots 
submitted that in the event the Commission found that there 
was insufficient evidence to warrant summary dismissal but 
believes the Applicant was entitled to dismissal on notice, 
it was submitted that in the circumstances, because of the 
isolation and the difficulty in finding this type of specialist 
work, that reasonable notice would be a period of six 
months. She relied upon Horobin v. Yanchep Sun City Pty 
Ltd (1982) 62 WAIG 2029 as authority for this suggestion. 

The Respondent was represented in the proceedings by 
Mr P. Vincent, of Counsel. He commenced his submissions 
by reminding the Commission that it is of relevance that the 
application was not filed until a year and a half after the 
dismissal and that it was common ground that there was no 
contract. He also said that the Respondent had pleaded, in 
its Answer, that the Applicant's employment was only of a 
temporary nature in any event. These were relevant facts to 
bare in mind when considering the application which bares 
upon the claim for an Order for reinstatement together with 
outstanding benefits said to be due under a contract of 
service. In the circumstance of the issue of such an Order, 
Mr Vincent's submissions highlighted that the relevant 
authorities made it necessary for the Commission to find that 
the employer's action in terminating the employment was 
harsh and unfair and that if the reinstatement power was 
exercised, it should be done so with caution. 

Mr Vincent made comments regarding the evidence 
before the Commission. He reviewed the history of the 
Applicant's involvement with the Beagle Bay Community, 
under three Chairmen who held the position during his 
period of employment. There was also evidence from 
another Councillor. One of the Chairmen was Paul Cox. He 
was Chairman in November 1989 when the previous 
Administrator, Cyril Puertollano, was to finish. Mr Vincent 
related that Mr Cox said that the Applicant was taken on 
temporarily until another replacement was found but Cox, 
nevertheless, relied heavily on him, particularly in relation 
to budgets and papers prepared for the then DAA and 

WAAPA. Mr Cox was of the view that the Community 
really did not take to the Applicant. They were worried 
about what money had been spent and the fact that the 
Applicant seemed to spend much time travelling around. He 
also referred to a problem about a bulldozer and the money 
being allocated to the Community for its purchase but no 
explanation was forthcoming about whether the purchase 
was made or not. He remembered the Community's 
accountant, Mr Foley, providing a report which, amongst 
other things, resulted in duty statements for the Applicant 
and other employees being prepared. The Council had 
endorsed the duty statement for the Applicant (Exhibit 41). 
It was Mr Cox's clear recollection that the status of the 
Applicant was that he had been appointed temporarily until 
another Administrator could be found to take his place. 

Mr Vincent summarised the evidence of William Michael 
Smith, also known as Willie Smith. He had been the 
Chairman from March 1990 through to March 1991 and was, 
at the time of his evidence, enjoying another term as 
Chairman. Mr Smith's recollection was that in his first 
period as Chairman he had not questioned the Applicant as 
to whether he was a permanent or temporary employee. It 
was not an important issue to him. What was important, 
though, is that two days after Mr Smith was first elected, the 
Applicant had handed him his resignation in writing. This 
caused him some problems because this was his first time 
as Chairman and indeed the first time he had been on the 
Council. No reason was given for the resignation. In the 
event, though, Mr Smith and the Council considered that 
they could not accept the resignation as they needed time 
to find a replacement for the Applicant and the advertising 
process proceeded at that time. Mr Smith said that the 
Council relied on the Applicant in their dealings with 
ATSIC and Government departments because they, as 
members of the Council, were not really familiar with things 
of that nature. Insofar as the Applicant's replacement was 
concerned, there was an applicant for the position. He was 
brought to the Community and he said he would start after 
two weeks. He did write, however, to the Community saying 
he would not take up the job and this, says Mr Smith, 
followed a visit to him by the Applicant. During his 
evidence, Mr Smith referred to three other occasions where 
resignations had been offered by the Applicant. One of them 
is referred to in Exhibit B24. On receipt of the resignation, 
advice was sought from ATSIC about the procedures to deal 
with the matter. The minutes show at that time there was a 
concern about where money had been spent and where it 
should have been spent. Mr Smith was of the view the 
Council would benefit if it had a new and good Administra- 
tor. There were also concerns about the Applicant flying to 
the Eastern States and Mr Smith had spoken to him about 
airfares and chartering. He was instructed that he had to have 
Council authorisation for travel. He conceded that the 
Applicant was a firm decision-maker but everything was 
going too fast for Mr Smith so he felt that he could not hang 
on to issues. 

The bulldozer purchase re-emerged in Mr Smith's time 
as Chairman and he told the Councillors, who had raised the 
issue, he would get the Applicant to look into the matter. He 
was aware that there was money available for the purchase 
and felt it was appropriate to ask the Applicant about the 
progress because, after all, he was the Administrator. The 
question of the bulldozer purchase had promoted comment 
in the Community. The explanation, though, was surprising. 
Mr Smith said the Applicant said there was not any money 
to buy the bulldozer and it appeared that it had been used 
for something else. 

On or about the 4th of April 1990, the accountant had sent 
a letter to Beagle Bay advising of the result of an interim 
report. Mr Smith was concerned that the Applicant did not 
draw his attention to the letter. He was not aware of its 
contents at the time of this hearing and particularly that the 
Community was then technically insolvent and had been 
using grant money for purposes that had not been authorised 
by ATSIC. He also could not recall seeing a later report 
made in June 1990, nor did he recall a series of letters 
coming from ATSIC about the state of the finances. He 
thought that maybe the Applicant had not told him about the 



letters. Mr Smith was voted out of office in March 1991 and 
he was obliged to go into exile, as it were, at Lombadina for 
eight months because there were various accusations about 
mismanagement of funding. In relation to the nursery, Mr 
Smith felt he had been blamed for failure to do his duty by 
not properly supervising the administration while he was a 
Chairman. He said that the Applicant had played a role in 
this as he was the Administrator at the time. He took many 
matters on trust. He thought that the Applicant could be 
trusted all the way and he would do the right thing by the 
Council and ATSIC. He ventured the view that it seemed 
in retrospect that he did not. Mr Smith gave evidence that 
notwithstanding the difficulties in 1990, he was nevertheless 
re-elected to the position of Chairman in 1992. He said that 
Beagle Bay had appointed a replacement Administrator who 
was contracted until November 1993. Mr Smith said, in 
examination in chief, that he would resign from the Chair 
if the Applicant were to come back and be reinstalled into 
the position of Administrator. He thought the Community 
had strong feelings about him. Some would probably accept 
him but half would not. Finally the way things are now at 
the Community it would not fit the type of approach that the 
Applicant had to his duties. 

The Commission was reminded by Mr Vincent of the 
evidence of Matthew James Cox who was Chairman of the 
Council when the Applicant's employment was terminated 
in May 1991. He remembered that when he nominated as 
Chairman the Applicant spoke to him and told him that he 
should not stand for the position rather he should let Willie 
Smith continue in office. He had responded to the Applicant 
that it was up to the people. Mr Cox told the Commission 
that at the time of his election, people in the Community 
were upset about various things including the purchase of 
the nursery. They wanted to know where the money had 
come from for its purchase because they were afraid that 
there was no money to buy it. The Applicant had not 
explained the source of the funds, at least to the satisfaction 
of Mr Cox. He said that he really did not know what was 
going to happen and, in fact, he did not know whether it had 
been bought or not. He had little opportunity to talk to the 
Applicant because he seemed always to be away and in 
circumstances where he had not let Mr Cox, or in fact any 
other councillor, know where he was going. The bookkeeper 
at the Community had been asked about whether there was 
any money and he said there was not. This created 
consternation in the minds of the councillors as they were 
concerned they would not be able to feed their children if 
there was no money. At one stage, they had a meeting at 
which they talked about the Applicant. They wanted to get 
him out of the job for using the money. There was a Council 
meeting about the issue and they decided that they would 
have to get rid of him. This meeting occurred when the 
Applicant was away. He was not available to give answers 
on the question of the nursery and the whereabouts of the 
bulldozer or the situation of the store. 

During this time, Mr Cox was aware that applications for 
funding were due, however nothing could be done because 
the Applicant was not present. Mr Cox thought that someone 
else in the office was attending to the preparation of 
applications but he did not know who. Preparing and 
submitting applications was not something that Mr Cox 
could do himself and he would rely on an Administrator to 
do that task. He said there had been a decision taken some 
time before in a meeting with Mr Fong that Council did not 
want the Applicant there any more. On a later occasion they 
had a telephone call from Kooljamin (Cape Leveque) where 
the ATSIC Regional Council, (Kullarri Council) was 
meeting. The telephone call was to the effect that someone 
was coming up from Kooljamin to Beagle Bay to have a 
meeting with the Council. The Council commenced the 
meeting talking about the Applicant as they had it in their 
mind already to find out about the money which had been 
spent on the nursery. When Mr Fong arrived they had a talk 
about some matters. These matters related to the nursery. 
The Council agreed that they could not keep the Administra- 
tor any more and should get the whole Community together 
and ask them. The decision to terminate the Applicant's 
employment was made in the absence of Mr Fong. A letter 

was typed and signed. Mr Fong's help was received in 
drafting the letter. A Community meeting was then held. At 
the meeting, the Community agreed they could not keep the 
Applicant any more. The Community was told why the 
Council made the decision and Mr Cox demanded from the 
Community that a decision be made quickly so that 
everything could be put back in order. Mr Cox could not 
recall that the Applicant had anything to say at the meeting. 
Mr Cox was Chairman for approximately four months and 
was then voted out of office. Later in his evidence, Mr Cox 
said the Councillors were elected as decision-makers for the 
Community and they followed the rules. 

The attention of the Commission was also drawn to the 
evidence of Steven Victor who related his recollection of the 
difficulties that the Council faced in not being able to find 
the Applicant. Particularly in one instance he alleged that 
the Applicant had gone to the Eastern States and had taken 
an order book with him. The Council agreed that was 
something he should not have done and he should have 
notified the Council before he left. The Council decided on 
his return that it should take steps to sack him because in 
addition to the then current unexplained absence with the 
order book, it was considered the previous Council had not 
run properly. People had been employed by the Applicant 
for the nursery, in the store, as a mechanic and as 
landscapers. The Council wondered how these people were 
financed as ATSIC had not provided any funding. The 
Applicant also had a propensity to charter aircraft and there 
was a question about the funding of these too. There was 
also an issue of the submissions which needed to be put into 
ATSIC for funding. ATSIC officials had attended the 
Community as the submissions were due. Mr Victor said the 
Council felt unable to do anything about the applications 
because the Applicant was not present and they did not know 
how to go about the preparation themselves. This was a 
worry to them. 

Mr Victor's evidence canvassed events on the day when 
the Applicant's services were terminated. The Council was 
told that people from ATSIC were coming through from 
Cape Leveque. The Council wanted to sack the Applicant 
and they wanted to do it the right way. They sought advice 
from Mr Fong. He was told by the Chairman that the Council 
were going to sack the Applicant. Mr Fong did not want to 
be part of it and he was asked to go outside while the Council 
discussed the matter further. He was later told of the 
decision to sack the Applicant. He then assisted in the 
drafting of a letter to the Applicant to let him know he was 
getting the sack. He and Michelle Nelson went into an office 
and drafted the letter. Mr Victor later saw the letter which 
was in terms required by the Council. After that, there was 
a Community meeting to which the dismissal was advised 
and the Applicant had requested an extension of time for a 
couple of days to remove his belongings. There was some 
reaction from the Community against this but the Council 
agreed to the extra time. 

Mr Victor also had knowledge of matters involving the 
nursery. He said there had been talk in the Community about 
the purchase, particularly about where the money had come 
from for the purchase because no money had been received 
from ATSIC. Mr Vincent drew to the Commission's 
attention that in cross examination, Mr Victor reinforced 
that there had been meetings at which there had been 
discussions about the Applicant having gone on holidays 
and taking the order book with him. The Council thought 
this was wrong and there had been a decision made to sack 
him. They had also discussed the nursery and the problems 
with funding. They were aware that their funding extended 
only to wages and fuel. Insofar as the dismissal was 
concerned, Mr Victor's view was that the Council was 
confronted with conflict arising from the Applicant's 
perceptions of his role as an Administrator and that people 
did not like how he was running the Community. Mr Victor 
referred to the Applicant's trips to Perth, Melbourne and 
Derby. He also mentioned the concern of the Council about 
staff being employed by the Applicant for the nursery, that 
the landscapers were in town and there was no money to pay 
for such appointments. Insofar as reinstatement of the 
Applicant is concerned, Mr Victor told the Commission that 
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he thought the majority of the Community did not like how 
the administration was conducted by the Applicant and 
accordingly would not like him to return. At least, there may 
be some who would not cooperate with him. 

The Commission also received evidence from Kevin 
Andrew Fong. Mr Vincent highlighted in his submissions 
what he says are the relevant parts of Mr Fong's evidence. 
Mr Fong was the Branch Manager of ATSIC for the region 
under which Beagle Bay fell during the time of the 
Applicant's appointment as an Administrator. Mr Fong said 
that he knew that the Applicant had been employed as a 
Senior Project Officer in the DAA and this appointment 
entailed knowledge relating to grants for CDEP funding and 
conditions for grants. It also included monitoring the 
projects of various communities to ensure the conditions 
were being met. Documentation which supported these 
assertions were put before the Commission and identified 
by Mr Fong. It was suggested that these documents show 
that the Applicant was aware of the general departmental 
requirement relating to the use of CDEP funds. Mr Fong 
could recall several occasions when he was approached by 
members of the Beagle Bay Council concerning the 
Applicant's performance as Administrator. On one occa- 
sion, Mr Fong was at Beagle Bay and the Council told him 
they did not know what the Applicant was doing on their 
behalf and that there had been unauthorised travel. At the 
meeting Michelle Nelson had said that the Applicant was 
tendering his resignation but Mr Fong saw no proof of this. 
On another occasion, the Chairman Willie Smith and other 
Councillors drove to Derby to meet with Mr Fong. At the 
meeting they expressed their concerns about the Applicant. 
These included the question of grants. There was a particular 
question about the bulldozer. A grant had been made 
although this was contrary to what the Applicant had told 
the Committee. During Matthew Cox's term as Chairman 
he had the same concerns about the bulldozer. He was also 
concerned about decision-making and he alleged that the 
Applicant was not taking directions. During the meeting, Mr 
Fong had been asked whether the Community could 
terminate the Applicant's services and he had advised them 
they would need good grounds on which to do so but if they 
wanted help from ATSIC, they would have to put their 
request in writing. 

In his evidence, Mr Fong put the dismissal in the context 
of events of previous months. In February 1991 the Branch 
Manager of the Broome office brought to his attention that 
Beagle Bay had not submitted an application for 1991/92 
funding. The deadline had passed but Beagle Bay had been 
given an option to submit the application directly to the 
Kullarri Regional Council at Cape Leveque. It was 
important that he submitted the application because the 
funding was otherwise in jeopardy. That potentiality was 
reflected in a letter to the Community from the Regional 
Manager dated the 9th of May 1991. The application was 
in fact delivered on the last day of the meeting at Cape 
Leveque. That meeting was for four days. This meant that 
the normal review could not occur. The Regional Council 
then instructed Mr Fong to place Beagle Bay Community 
under financial review and he did so. 

In execution of this instruction, Mr Fong telephoned the 
Community to arrange a meeting on his way back from Cape 
Leveque and on his arrival he was told the Community 
wanted to dismiss the Applicant. They asked his advice. He 
said that they believed they had grounds to terminate 
because of the Applicant's alleged unauthorised activities 
and use of funds for incorrect purposes. He assisted with the 
wording of the letter of termination. Even though dismissal 
was immediate, two weeks' salary was provided in lieu. At 
the Community meeting which followed, the Chairman 
advised the Council's decision. With one exception, the 
Community accepted the decision. Mr Fong opined that if 
the Applicant had still been at Beagle Bay after the review 
of the Community's finances, in light of its findings, he 
would have felt obliged to put in a grant controller. 

Mr Vincent also reviewed the evidence of Russell Cardos 
who is the Senior Project Officer of ATSIC in Broome. He 
has responsibility for CDEP projects in the region. He gave 
evidence that over a period of time at Beagle Bay there were 

concerns about the Applicant as administrator. These related 
to various issues. Amongst others, they included audits, 
financial returns and lack thereof, financial returns being 

- incorrectly presented and failing to return project perform- 
ance indicators. He gave various examples by reference to 
exhibits to support these contentions. A number of the issues 
related to the need for applications for finance which had not 
been submitted to ATSIC. Mr Cardos had journeyed to the 
Community on several occasions to try and obtain the 
applications. One of the difficulties was that he could not 
find the Applicant. He brought the urgency of the matter to 
the attention of the Councillors themselves but they 
indicated that they relied on the Applicant to do the work. 
From Mr Cardos' point of view, he was sure that the reality 
of the situation was that the Applicant was in control of the 
process and the Councillors just did not have the skills to 
do it. He confirmed Mr Fong's evidence that by the time of 
the May 1991 Kullarri Council Meeting at Cape Leveque, 
there was no application from Beagle Bay, but it eventually 
arrived on the last day, unsigned. It was noted that the 
nursery had already been purchased and was on site. ATSIC 
Regional Councillors were asking how it was funded and 
why they had been asked to fund something that had already 
been bought. Although Mr Cardos attended Beagle Bay on 
the 17th of May with Mr Fong he did not attend the Council 
meeting. He listened to the Community meeting. He could 
not recall that the Applicant said anything but he did recall 
that by consensus the Community meeting ratified the 
decision to terminate the Applicant's employment. 

Detailed examination was made of the evidence of the 
Applicant by Mr Vincent. He said that the Applicant had 
agreed he came to the Community in the knowledge that 
there were problems with funding that had to be watched. 
This included that on occasions, the Community had done 
the wrong thing by expending grant money for purposes that 
had not been authorised. He also agreed that the duty 
statements in Exhibits P40 and P41 correctly identified his 
duties. These included liaising with the WAAPA, the 
implementation of all Community projects and the responsi- 
bility for preparing the budget and other submissions. He 
knew that lodging submissions for funding was important 
and that there were vital matters in terms of speedily 
rectifying problems and consolidating Beagle Bay's parlous 
funding position which came apparent at least by the date 
of the 19th of February. He agreed that he had put in multiple 
notices of resignation but this was due to hostility with 
which he was met by Mr Smith's committee. 

The Applicant said that he had met a selected replacement 
for the position in Perth and had shown him a copy of an 
accountant's report on the Community's finances. He 
pointed out that the office staff was not coping, there was 
a lack of support from ATSIC. For the problems surrounding 
his relationship with the Beagle Bay Community and its 
problems of funding, the Applicant blamed the Council for 
not adopting many of his significant recommendations. He 
also blamed Kevin Fong, Russell Cardos and other members 
of the Kullarri Regional Council. In respect of his 
termination, he said that Michelle Nelson told him there was 
unsatisfactory work performance and he had left the office 
without any real discussion. When asked why, at the 
subsequent Community meeting, he did not direct questions 
to his dismissal, he responded that he considered the 
termination was a fait accompli. He also, says Mr Vincent, 
gave evidence which indicated he realised the Community 
consensus was supportive of the termination of employment. 

Mr Vincent suggested there were important conclusions 
which could be drawn from the evidence of the three 
successive Chairmen, and from Mr Victor, which indicate 
that the Applicant's performance as an acting or temporary 
Administrator gave them concern from early in his tenure. 
Questions remained unanswered about the funding of the 
bulldozer and there was continuing concern about his 
unauthorised travel for which he gave no explanation. The 
Applicant tried to talk Matthew Cox out of standing for the 
Chairmanship in 1991. When Mr Cox did become Chair- 
man, the Applicant simply left the Community to go on 
holidays without advising anyone what he was doing. Even 
though this was at a time where there was considerable 
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Community concern about the purchase of the nureery which 
appeared to have been made from no known funded source. 
Tliere were other aspects emerging such as the employment 
by the Applicant, and apparently unapproved, of nursery 
personnel, a mechanic for the store and of landscapers. 
Further, the Community was being pressed by ATSIC to put 
in its funding applications which were then due. It was not 
in a position to comply with the request because it did not 
have the expertise to do so. 

Mr Vincent submitted that by this time, by reason of a 
stream of correspondence from ATSIC, the Applicant well 
and truly knew that the Community's funding applications 
were not in order and that immediate steps were required to 
rectify the situation. Further, he knew that these were 
important matters upon which the Community's financial 
security depended. The Council and the Chairman had little 
opportunity to raise the matters with him as no sooner had 
he returned from one trip, he was away on another. The 
difficulty of dealing with him by the new Council can be 
well understood, says Mr Vincent, if one has regard to the 
Applicant's behaviour with the former Council under Mr 
Willie Smith's Chairmanship. At the very first meeting, the 
Applicant had tendered his resignation. This placed consid- 
erable pressure on the inexperienced new Council. He then 
convinced the successful applicant for his job not to take it 
up by telling him a selection of bad news about the 
Community. Further, it is clear that quite apart from any 
involvement of officials from ATSIC that Matthew Cox and 
his Council determined that the Applicant's employment 
should be terminated. They wished to raise the matter with 
him on his return. It appears that he had been back in Beagle 
Bay for only about a week when the Kullarri Regional 
Council Meeting took place at Cape Leveque. This revealed 
there was no application for the year's funding for Beagle 
Bay presented until the last day and then it was incorrectly 
submitted. The application included a bid for funding of the 
nursery which had obviously been bought already. This 
resulted in the Regional Council requiring a financial 
review. When told of this in a telephone call, the Council 
determined to proceed with its decision to terminate the 
Applicant's employment. This was conveyed to Mr Fong 
who said it was a decision for the Council. To be certain that 
it was a decision they made themselves he left the room. He 
did, later, assist with the drafting of the letter. 

It is the submission of the Respondent that no criticism 
can be made of Mr Fong in relation to these events and there 
is no evidence of pressure or manipulation of any sort. In 
that respect, the Commission should reject an unsigned 
statement by Matthew Cox (Exhibit B23). It was unsafe to 
accord any weight to it because it had been taken in the 
context of social interaction involving alcohol. It was not 
sighted by Mr Cox in typed form for his approval. In any 
event, it was not put to him during this hearing and differs 
from his testimony. As to the circumstances of termination, 
Mr Vincent said the proper Community procedures were 
followed. This was in accordance with clause 8 of the 
Constitution. The matter was put to the Community at a 
meeting for ratification which similarly is consistent with 
clause 4 of the Rules of the Beagle Bay Community 
requiring consultation with members on matters of impor- 
tance. The evidence of Mr Cox was quite clear that if the 
Community meeting expressed opposition to the course the 
Council had embarked upon, the Council would have 
reconsidered. His evidence also indicated that the Applicant 
could have addressed the Community meeting if he wished 
to put his side of the story. Mr Vincent submits that the 
Applicant's evidence is inadequate to explain why he failed 
to do so. Instead, Mr Vincent says it is indicative that the 
Applicant recognised he did not have the support of the 
Community and he elected not to address them in any 
substantive way. The evidence from the Applicant himself 
was that when he asked for reasons for his dismissal he was 
given them. Notwithstanding this he did nothing about his 
resignation for almost 15 months. In the context of the 
workings of the Community and the process available to it, 
there was no denial of natural justice. The processes that 
took place included the giving of reasons and an opportunity 
to be heard. Even if it could be considered that the Applicant 

did not have as full an opportunity for a fair hearing at the 
time of dismissal, it does not, in the circumstances of the 
case, entitle him to remedy. The eventual onus of proving 
that the dismissal was unfair is upon him, notwithstanding 
that the initial evidentiary burden rested with the Respon- 
dent. Further, the proper construction of the letter of 
termination and the surrounding circumstances reveal that 
this was a case where constructive notice was given through 
pay in lieu of notice. 

Mr Vincent suggests that the investigations of the 
finances which were undertaken following the dismissal 
show that the action was completely justified. It vitiates any 
unfairness even in the event that such could have been 
shown. The relevant investigations were conducted through 
an inquiry by Arthur Anderson as related in the evidence of 
Mr Joseph Peczka. The CDEP review conducted by Mr Les 
Davies and others referred to in the CDEP Report of the 29th 
of September 1991 (Exhibit V13), Mr Davies' evidence and 
the financial review conducted by King and Oh (Exhibit 
V14), all reveal significant financial mismanagement on 
behalf of the Applicant. This led to a cash crisis which put 
the Community at real financial risk. It is not at point to say 
the Community had a history of financial problems in the 
past because the Applicant was aware of that history before 
he went into the position. He also knew of the warnings the 
Community had received and the need for reforms to be 
made. Further, as an ex DAA and ADC officer, there were 
standards which he could have been reasonably expected to 
meet. These were significantly higher than those which he 
actually exhibited. In particular, the transaction involving 
the purchase of the nursery showed a complete disregard by 
the Applicant of the procedures which he knew about. He 
admitted that at no time had ATSIC approved the use of 
CDEP funds for the purchase of the nursery yet he 
negotiated the purchase and signed the purchase agreement 
as a wimess. He admitted that he had signed the cheque for 
the deposit of $30,000 which, in fact, pre-dated the purchase 
agreement He also admitted that there were transactions 
from the nursery which brought the Community bank 
account into gross overdraft. Although he indicated that he 
was expecting a back payment of CDEP wages funds, he 
admitted that in hindsight, when the moneys did come in, 
they had to pay off the nursery, and this made retrospective 
approval for the nursery purchase necessary. 

Insofar as the nursery transaction is concerned, it involved 
some quarter of a million dollars of Community funding for 
an unauthorised purpose. It was a major factor for the cash 
crisis of the Community and justifies the Community's 
action in terminating his employment. It is not at point to 
say that the Community Council, at the time, agreed to the 
purchase as the following factors should be taken into 
account. First, the Applicant clearly took a leading part in 
the negotiations towards the purchase which was made from 
unauthorised funding in the knowledge that it had not been 
authorised. As an ex DAA and ADC official he should have 
warned the Council that funding was unauthorised. The 
evidence from Mr Smith is that the Applicant falsely told 
the Council it was available from CDEP on-costs. After 
acting in good faith on this advice, Mr Smith apparently paid 
the price for his involvement by being required to leave 
Beagle Bay and reside in Lombadina for an extended period. 
Reports show a considerable number of matters relating to 
mismanagement of Beagle Bay funds which the Community 
had concerns about at the time. The details of exactly what 
was going on were not available to them, however, they 
decided enough was enough and that the Applicant had to 
go. As it turned out, subsequent inquiries showed the 
Council was correct in their concerns. 

Mr Vincent concluded his submissions by suggesting that 
even if the Commission was to find contrary to the 
Respondent's arguments that the Applicant was unfairly 
dismissed, that it should not make an Order for reinstate- 
ment to his position as Administrator because the evidence 
is that it was only a temporary position in any event. There 
is an unexplained delay in bringing the application of 
approximately one and a half years from the date of 
termination which makes it not a fit and proper case to make 
an Order for reinstatement The Community now has an 
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Administrator. Its style of administration has changed 
substantially and the reinstatement would cause a serious 
disturbance to the Beagle Bay Community. Insofar as 
contractual benefits are concerned, even on the Applicant's 
case, the term of employment would have ceased on the 4th 
of November 1991. It is therefore completely inappropriate 
for him to claim wages lost from the date of cessation to the 
date re-employment as he has done in his schedule. In 
relation to airfares, there is no evidence to substantiate the 
assertion that airfares were included as a specific term of 
employment. The Applicant's assertion that the bookkeeper 
and he were both given airfares does not appear to be 
consistent with the minutes of the Council meeting in which 
the Applicant specifically asked for an airfare of the 
bookkeeper on the basis he had been working hard. For all 
of those reasons, Mr Vincent said that the claim ought be 
dismissed. 

I turn now to my assessment of all of the data and 
information that has been put before the Commission. I 
should state at the beginning that the analysis I make is, in 
some instances, truncated because of the necessity for the 
Commission to grant Orders for confidentiality of much of 
the information received from certain witnesses. For 
instance, all of the information in Exhibits VI through to 
V17, which was produced by the Australian Federal Police, 
is subject to confidentiality Orders as is much of the 
information on accounting data which has been submitted 
by ATSIC on summons by the Applicant. However, lack of 
detailed reference to the accounting figures should not be 
taken to mean that the Commission has not carefully 
examined all of this data. 

A general comment first. It is clear from the information 
that the financial situation at Beagle Bay, at the time the 
Commission is examining events, was in a serious and 
unsatisfactory state. There had been expenditure of tens of 
thousands of dollars of grant money in ways which are 
completely contrary to the standard terms and conditions 
relating to grants. It is not the function of this inquiry to 
make findings about the financial management of the 
Community except to the extent that it may touch upon the 
issues for determination in this case, that is, the unfairness 
or otherwise of the dismissal of the Applicant. What needs 
to be done, however, is to examine the evidence to see if, 
as the Applicant alleges, he was the inheritor of a chaotic 
financial system at Beagle Bay and should therefore not be 
held responsible for the outcomes. As I understand the basis 
of his case, he says that he is the victim of a set of 
circumstances where poor financial management standards 
had been applied in the past and that he had been blamed 
when it was eventually discovered that the financial 
situation of Beagle Bay was so critical. In short he has, in 
effect, been made a scapegoat. 

An examination of the evidence indicates that there may 
be a different view. In February 1990, during the currency 
of the contract of employment of the Applicant, John Foley, 
the accountant for the Community, made a report on a visit 
that he conducted during February (Exhibit B8). In his 
report, Mr Foley observed that Cyril Puertollano, who was 
the Administrator for 10 years, had resigned in October 
1989. Page one of the Foley report indicates that during that 
time, the books and records of the Community were kept in 
a reasonably satisfactory manner. However, at the time of 
the report, Mr Foley observed that the staff morale and 
discipline were low. He attributed that to the poor office 
facilities and the knowledge that the Community's finances 
were in a poor state. 

Mr Foley observed that in June 1989, he had reported that 
the Community store losses over the previous two years had 
extinguished all funds generated by the Community's own 
sources. The effect was that Government funds were used 
to support the store so that by February 1990, between 
$150,000 to $200,000 of Government funds had been 
misapplied. At the time of his inspection, the cash book had 
not been reconciled since October 1989, and revenue and 
expenditure had not been prepared since the 30th of October 
1989. There had been no posting of rental payments made 
for the financial year to date and there were large amounts 
owing by tenants for electricity and rent. There were 

personal loan records that he was unable to sight, bankings 
did not tally with the receipts written and large shortfalls had 
been recorded in the cashflow. There was, though. Commu- 
nity cash reserves of over $500,000 and the Community was 
nevertheless solvent. Mr Foley concluded that the financial 
recording and control over expenditure was poor and despite 
written advice from him, little had been done to stem the 
store losses. He observed that since the engagement of the 
Applicant as Administrator, an awareness had grown that 
Community members did not have the skills to satisfactorily 
administer projects of the Community, to manage the store 
and to complete the high level of bookkeeping such as wage 
controls, cashbook reconciliation and reporting. Mr Foley 
warned that failure by the Community to address those 
shortcomings would lead to external solutions being 
implemented by others. He recommended, amongst other 
things, that the positions of Administrator and Bookkeeper 
needed to be filled on a permanent basis. At this time, as the 
evidence indicates, the Applicant was a temporary appoint- 
ment. However, Mr Foley recommended that the Applicant 
be requested to remain as the Administrator until it was 
filled. Finally, he recommended that all capital acquisitions 
be suspended. 

Exhibit B5 is a further letter from Mr Foley dated the 16th 
of March 1990 where he found that there had been further 
losses at the store which brought accumulated losses to 
$131,000 producing a deficit of $126,000 in the store funds. 
There were other budgets overspent by up to $30,000. 
Various accounts were over the annual budget, for instance, 
at the time of inspection the fuel budget, after only half of 
the financial year, was 95 per cent expended and telephones, 
insurance and vehicle costs were already over the annual 
allocation. He again recommended that no further capital 
expenditures be incurred unless the funding source was first 
identified. On the 4th of April 1990, Mr Foley wrote another 
letter to the Chairman of the Beagle Bay Community where 
he indicated he had discussed the situation with ATSIC and 
even though they had accepted that something seemed to be 
underway to correct the situation, failure to improve could 
result in a review of their attitude. The upshot of his report 
was that he indicated he had a duty to report that his findings 
were that improvements in bookkeeping standards were 
necessary. All in all, there was, in effect, no really 
significant improvement. 

A fair view of the evidence indicates that the Applicant 
did involve himself in trying to correct the situation as 
disclosed by the Foley reports. For instance, he sought to 
convince the Council to make decisions which would result 
in persons who had failed to pay for rents and electricity to 
make good their payments. This was a recurring problem at 
Beagle Bay. Persons are required to pay rental and 
electricity and the evidence is that many did not and their 
indebtedness to the Community invariably increased over 
time. If a Council tried to take the issue head on, it was 
invariably deposed or, alternatively, it was decided that the 
line of least resistance was to write back all of the debts and 
start again. The Applicant tried to correct that by insisting 
payments be made. The end result of his activities was the 
replacement of another Council. The new Council was 
elected on the basis that it would be more amenable to what 
appeared to be the Community's wishes in this respect. The 
Applicant also, in his evidence, cited a case where he had 
suggested to the Council that they should not expend funds 
on the cattle enterprises because they were not returning a 
sufficient benefit. However, against his advice, the Council 
decided to yard cattle using helicopter muster which resulted 
in about $16,(XK) worth of helicopter hire fees. Intervening 
circumstances meant that some of the cattle died in the yards 
and the overall exercise resulted in a financial loss. The 
Applicant says that he understood the reasons why the 
Council took the action that led to the loss of stock but he 
insisted that he had given the best advice possible. 

One of the critical issues is the purchase of the nursery. 
The Applicant's view is that he proceeded in dealing with 
the nursery in accordance with the custom and practice on 
the allocation of funds that had been in place for some time 
in the West Kimberlcy. His general approach was that there 
were instances in many communities where enterprises had 
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been purchased by the corporation and had been approved 
later. He saw an opportunity with the nursery. He asked for 
analysis to be done by Bruce Toohill, the horticultural 
advisor for the Department of Agriculture. He invited the 
bank manager to visit and he had discussions with a large 
nursery in Perth. As a result of all of these enquiries, and 
discussions with the owners of the nursery, the nursery was 
purchased for the sum of $190,OCX). It is the Applicant's 
view that all of the matters which needed to be dealt with 
in the purchase of such an enterprise were properly dealt 
with. When asked by the Council whether there was money 
available he had indicated that there was because that was 
his belief. He had identified that the Community was 
entitled to rebates from diesel fuel tax of around $100,000. 
Additionally ATSIC had, by failure to timely pay the 
Community CDEP wages, created a situation where 
although there was lack of cash flow, money was neverthe- 
less available from CDEP wages. This could be eventually 
recouped from CDEP on-costs by a grant under that head 
of funding, that grant to be approved by the Regional 
Council. The Council at Beagle Bay accepted these 
advisings and decided to go ahead and purchase the nursery. 

Now, it is the Council that resolved to purchase the 
nursery, not the Applicant. It was the properly authorised 
members of the Council who signed the offer to the owners 
of the nursery. There was a cheque paid in November 1990 
to the owners of the nursery. That cheque, as a deposit, being 
paid prior to the signing of the offer of acceptance. The 
Applicant was a signatory to that cheque. It appears that he 
may have been authorised to sign as a signatory at that stage 
although that is not certain from the evidence before the 
Commission. Nevertheless, the cheque was honoured by the 
bank. There was a further $ 160,000 in final payment made 
on a cheque which was signed by two persons who were 
authorised. In short, apart from the signature on the deposit 
cheque, all of the formal instruments, including the signing 
of cheques which were required for the transaction, were 
made by persons authorised to do so and not by the 
Applicant. His position is that this process would have been 
all right if ATSIC had not changed the rules or, at least, the 
sequence of timing for the allocation of CDEP on-costs, that 
is, the distribution of regional money. Therefore, because 
ATSIC had changed those rules, they were somehow at 
fault; no only for changing the rules but by failure to pay 
CDEP wages to the Community in the proper time. This 
fault being compounded by the wish of the ATSIC Regional 
Officer, Kevin Fong, who, for some reason, wished to 
damage the Applicant for various local political reasons. So, 
in this important area of the purchase of the nursery, the 
Applicant's evidence is that he did all that was necessary 
and in accordance with the normal practice in like situations. 
All this based upon his experience as a DAA officer. 

The Respondent's view of these events casts a different 
light on the circumstances. Kevin Fong, as the Regional 
Manager, had written to all of the Communities in January 
and advised them that the Kullarri Regional Council would 
allocate the regional funds. The date of the regional meeting 
was advised and the communities. Beagle Bay being one of 
them, were told to lodge their bids. The Fong letter was 
followed up by advice from Paula Howard closer to the date 
of the regional meeting. After a meeting in Broome to 
discuss the bids to be reviewed, there had been no bid from 
Beagle Bay. Russell Cardos, the Senior Project Officer for 
ATSIC, had gone to Beagle Bay Community and again 
sought from them their bids. Those bids which were required 
under the ATSIC rules were never submitted until the final 
day of the Regional Council, that is the fourth day of the 
Regional Council Meeting. Even then, the evidence shows 
that the bids were not in the form required. The Applicant's 
evidence is that he submitted a bid but it was not on the 
correct form and was rejected on that basis. However, there 
is no evidence to support that proposition. It is contrary to 
the collective evidence of the ATSIC officers, evidence of 
which I have no reason to doubt. So, Beagle Bay 
Community asked, by application, the Regional Council to 
allocate to them $143,000 of which it appears $100,000 was 
to be put towards a nursery project. That was, of course, 

refused and an inquiry was ordered into Beagle Bay funding 
and administration. 

There are other difficulties with the Applicant's evidence 
about the nursery. He says that he knew that he was required 
to have a proper analysis of the potential viability of the 
project done. His assertions in evidence indicate that he 
provided all that information, for instance by the engage- 
ment of Mr Toohill. But Mr Toohill's report, on the 
evidence, was dated February 1991 and that report is 
equivocal. The report says there is more work to be done 
before one could justify the purchase. The fact of the matter 
is that is appears that Mr Toohill was not even engaged until 
after the deposit was paid for the nursery. So, a critical 
ingredient for the purchase, that is the check on viability, had 
not been performed. It might be said by the Applicant that 
under its rules of association the Community is able to deal 
in real property and does not need to have had ATSIC 
approval. That would be so if the Community raised its own 
revenue for purchase of the nursery. It appears as though the 
Applicant canvassed that as a possibility by inviting the 
Commonwealth Bank Manager to inspect the property. 
Later, when the funding was not available, he also 
approached the Holmes a Court Foundation. However, be 
that as it may, that was not the course of action which was 
intended. It is clear from the minutes of the Council meeting 
that the Councillors believed that there were funds available 
through usual (ATSIC) sources for the purchase of the 
nursery. It is fair to conclude that the reason they thought 
that was the case was they had been told it by the Applicant. 

If one is to look at the Applicant's general conduct, it is 
clear from the evidence of the various Chairmen that they 
really knew very little of his activities. They did not know 
when he was on leave. They were unable to find him on 
occasions when they needed advice. It is also fair to 
conclude from the evidence that the Applicant was aware 
of their concerns in this respect. The decisions that the 
Applicant appeared to make without consultation over the 
engagement of persons from RMIT to landscape are another 
indication of his propensity, it appears, to make unilateral 
decisions. The evidence indicates that the students who 
came to do landscaping work, were put in the CDEP wages 
figures when it is quite likely that they were not entitled to 
the resulting benefit. There is no indication that the 
Applicant had the authority of the Council to do this. There 
was no satisfactory response to the allegation that the 
Applicant failed to keep the Council informed of his 
movements. There is sufficient evidence to conclude that the 
Council were in the dark about his movements, as they were 
on the allocation of funds which were granted for specific 
purposes and which were applied for others. For instance, 
the purchase of the bulldozer. This is notwithstanding the 
Applicant's assertions that inspections were made of various 
pieces of equipment by members of the Council. The fact 
is the bulldozer purchase was the subject of what was a tied 
grant which was not used for that purpose. The Applicant, 
it can be concluded, must have known about that. 

The Applicant puts some weight upon the attitude to him 
of some ATSIC officers. He says that one of the difficulties 
he faced was the attitude to him of Kevin Fong, the Regional 
Manager. The fact that he says that if he were to be 
reinstated there could be a viable restoration of a contract 
because Mr Kevin Fong has left West Kimberley, seems to 
focus a lot of the responsibility for the circumstances in 
which he finds himself upon Mr Fong. He alleged that Mr 
Fong has, in effect, manipulated the Council to effect his 
dismissal. Mr Fong gave evidence to the Commission and 
he impressed as a person who understood the ATSIC 
responsibilities when it took over from DAA and WAAPA 
in March 1980. Mr Fong made it clear to the Commission 
that ATSIC realised there were difficulties with the delivery 
of the services for which the funds that it provided were 
destined. He was anxious to ensure that the proper audit 
trails and checks and balances were put in to ensure that the 
grant conditions were met. The terms and conditions of a 
grant are clear. The grants are to be applied to the purpose 
for which they are intended and for no other purpose. If Mr 
Fong was at odds with the Applicant it was because he was 
determined to correct what he recognised to be an already 
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difficult situation where there was a public perception that 
ATSIC funds had been improperly expended or at least used 
for purposes other than those for which they were granted. 
Mr Fong, along with his officers, was determined to ensure 
that these issues were addressed and that there was a proper 
reconciliation between the expenditure and the purpose for 
which the expenditure was approved. 

The evidence does not support the Applicant's allegation 
that Mr Fong came from the Cape Leveque meeting of the 
Kuilarri Council for the purpose of dismissing him. I prefer 
the evidence of Mr Fong that the Regional Council decided 
that something had to be done at Beagle Bay about the 
accounting processes. He rang Beagle Bay and told the 
Council he wished to meet with it. They had already 
discussed the Applicant's ongoing employment by the time 
he arrived with his officers at Beagle Bay. He removed 
himself from the Council meeting when he realised the 
substance of its discussions. It made its decision to dismiss 
and that was not the first time it had discussed the question 
of dismissal. Mr Fong's role was to help in the drafting of 
a letter. Under the Articles of Association, the Council is 
entitled to ask for expert help on any matter. It was entitled 
to ask Mr Fong for such help and he was, as an ATSIC 
officer, obliged to give it the help in drafting the dismissal 
letter. That does not make him a party to the dismissal at 
all. On the evidence I can not see that there is substance in 
the Applicant's allegation to the contrary. 

As to whether the Applicant was warned or not. He says 
that he had no idea that he was to be dismissed and it came 
as a great shock to him. This is passing strange when one 
looks at his conduct over the time he was at Beagle Bay. It 
appears that on at least three occasions he offered his 
resignation. He offered his resignation in circumstances 
where he had been in conflict with the Council members on 
various issues. There was obviously friction between him 
and the Council members or he would not have felt the 
necessity to offer his resignation. This gives substance to the 
proposition that the question of his tenure of service was one 
which had been abroad before the date of his termination, 
and even though he may not have had knowledge in terms 
of specific complaints, he had knowledge of the general 
concerns about the way he conducted himself. When 
Michelle Nelson told him that he had been dismissed, he 
opted not to ask for reasons at the time. He attended the 
Community meeting. In accordance with the rules of the 
Association, community matters have to be conducted in 
accordance with custom and practice which includes 
consultation with the community. He was present at the 
community meeting and he could have addressed the issue 
of his dismissal in front of members of the Community if 
he had wished to. Instead, he merely asked for additional 
time to remove his belongings. He says, in his evidence, that 
was because the matter was a fait accompli. However, the 
dismissal was effected in accordance with the registered 
rules of the Beagle Bay Community as an association. As 
part of that process, the Applicant could have addressed his 
concerns to the Community meeting and he opted not to do 
so. 

It is true that the Applicant expected, and rightfully so, 
that there should have been CDEP wages moneys paid by 
ATSIC during the period of the nursery purchase. It is also 
true that the Applicant, in due course, raised that issue with 
the Ombudsman who found that there was justification in 
his complaint. ATSIC explained the failure on the basis that 
it had software problems with its computer. It offered to pay 
interest on the money which would have been eamt and did 
so. At the same time it also indicated that it was dissatisfied 
with the returns that purported to show the average number 
of participants for the determination of CDEP wages. There 
is a controversy between the parties about the returns, 
however there is no need to rule on it for the purposes of 
this Decision. It is clear that the Applicant was correct. The 
money should have been paid to the Beagle Bay Community 
by ATSIC during that period. However, even if it had have 
been, it was CDEP wages. It was not money for grants. It 
was not money to be applied to the purchase of a nursery 
or for any other particular project. 

Even if it had have been paid, it would not have made 
good the breaches of the rules that are to be applied for the 
funding of projects from CDEP on-costs, or for grants for 
that matter. 

I should add at this stage that insofar as the Commission's 
impression of the Applicant is concerned, I say without 
hesitation that he appears as a sincere man who has genuine 
concerns for the future and welfare of the Community. He 
has worked in the best way that he knows to assist them in 
achievement of their aspirations. He has done so in pursuit 
of visions that he has for their future. For instance, he had 
a vision concerning Beagle Bay as a tourist resort, as a place 
where the members of the Community could do enjoyable, 
sustaining and productive work as part of a tourist operation. 
That work would be far more satisfactory and fulfilling to 
them than the current situation where most of them collect 
rubbish or do minor works for their CDEP wages. It is clear 
that he was innovative in seeking assistance from RMIT in 
the landscaping of the area of the Beagle Bay settlement. 
One can say that his involvement with the nursery was just 
part of what he saw to be an overall plan for the achievement 
of the vision to make Beagle Bay Community a better place 
to work and live. For these things he is to be commended 
and admired. However, it is my view that the evidence 
indicates that in achievement of the goals that he set, he 
disregarded the procedures which had been put in place for 
the protection of the expenditures of public moneys and the 
proper application of those moneys to the advancement of 
Aboriginal people in the area. It is essential for the 
maintenance of credibility of such funding that recipients 
abide by the grant conditions, and that there be a proper and 
public reconciliation of the expenditure of these moneys. 
The Applicant's methods of operation during the time he 
was at Beagle Bay were at odds with the necessity to have 
a proper audit trail, checks and balances and reconciliation 
of the expenditure of these public funds. 

It also should be said that the Council of the Community 
of Beagle Bay do also bear some responsibility. Each of the 
Chairmen argued that they were inexperienced in the 
controls and expenditure of funds and that may well be so. 
The fact of the matter is though, that under the Articles of 
Association of the Community, the Council is responsible. 
It can obtain real property, it can borrow money, it can 
expend money. It is in all senses responsible for the proper 
and orderly government of the Community and they are 
responsibilities that the Council can not avoid. 

It is not the function of this Commission to inquire into 
the efficacy of the ATSIC system of funding but it must be 
said that this case demonstrates that there is great difficulty 
with the concept that the proper accounting for public 
moneys can sit comfortably with a situation where there is 
a Council unsophisticated in accounting practice with the 
final power to distribute moneys from its bank account. If 
the ATSIC system has a flaw, that is the flaw. The evidence 
of Mr Fong is that the philosophy of ATSIC is based on final 
responsibility at community level. It seems as though that 
philosophy may be difficult to achieve unless, at the 
community level, there is an appropriately qualified project 
officer who can ensure that these large sums of money which 
are involved, are properly expended. It is obvious if the type 
of situation that has occurred at Beagle Bay takes hold, it 
is almost impossible to control the proper expenditure and 
reconciliation of the funds. 

I mention finally, that ATSIC is not the employer of the 
Applicant and whether or not he is at odds with its officers 
or its rules is not the point. The question is the proper 
discharge by him of his duties under his contract of 
employment with the Beagle Bay Council who are 
empowered under their Articles to employ him. 

This has been an extremely difficult case to adjudicate 
and I have done so with as much attention as I can to what 
I respectfully understand to be the Community practice and 
culture in the area. In cases such as this it is the Applicant's 
duty to discharge the onus of his claim that he has been 
unfairly dismissed. In the case of a summary dismissal it is 
for the Respondent to establish the evidentiary fact of the 
dismissal. That was done satisfactorily as far as I am 
concerned however, I am not convinced that the Applicant 



has discharged the onus of the establishment of unfairness. 
Even though I have sympathy for him in the situation in 
which he finds himself, I do not believe that it is appropriate 
for the Commission to interfere in the dismissal. I therefore 
decline to issue a declaration of unfairness and because of 
that, I must dismiss the application. It is therefore 
unnecessary for me to inquire fiirther into ancillary matters 
such as the length of time between the dismissal and the 
filing of the application, except to say that I am satisfied that 
the particular circumstances of this dismissal made it right, 
proper and appropriate that the Commission exercise its 
powers to allow the Applicant the opportunity to explore 
before this Commission his allegation that he was unfairly 
dismissed. This matter will be concluded by an Order of 
dismissal. 

Appearances: Ms J. Boots, of Counsel, appeared on behalf 
of the Applicant. 

Mr P. Vincent, of Counsel, appeared on behalf of the 
Beagle Bay Community. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Victor Everard Hunter 

and 
Beagle Bay Community Inc. 

No. 1501 of 1992. 
COMMISSIONER J.F. GREGOR. 

23 December 1993. 
Order. 

HAVING heard Ms J.F. Boots, of Counsel on behalf of the 
Applicant and Mr P.J. Vincent on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Ronald King 

and 
Tempo Services Pty Ltd trading as Tempo Cleaning Service. 

No. 956 of 1993. 
COMMISSIONER C.B. PARKS. 

26 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: The applicant, Mr King, claims he 
was unfairly dismissed from his employment as a supervisor 
on 8 June 1993 when his services were terminated without 
prior notice. 

The respondent (Tempo) has a contract to provide a 
cleaning service to the operator of the Worsley Alumina 
Refinery and commenced work thereunder in February 
1992. Ftior to that date the cleaning work involved had, for 
a long period, been undertaken by a rival cleaning 
contractor. Mr King had worked as a Cleaner at the refinery 
site, for the rival contractor, since August 1986. He, together 
with other employees of that contractor, gained like 
employment with Tempo after it obtained the cleaning 
contract. The applicant continued to work as a Cleaner until 
appointed Site Supervisor on 1 July 1992, a position which 
he had been offered by Tempo and had accepted. 

As Site Supervisor Mr King had answered to his initial 
immediate superiors, being Ms Barnes an Area Manager and 
in turn, Mr Olsson the State Manager, both of whom were 
subsequently replaced by the current State Manager, Mr 
White, from January 1993 and the current Area Supervisor, 
Mr Chia, in or about March 1993. 

Essentially the cleaning service provided by Tempo has 
been effected by a team of cleaners, directly supervised and 
assisted by the Site Supervisor, all of whom performed the 
work between 10.30 pm and 7.00 am the next morning, 
commencing nightly Monday through to Friday night; and 
two cleaners who work during the day under the direct 
control of Mr Vickery-Howe. an officer of the refinery 
operator. 

It is the role of the Site Supervisor to— 
• Perform a limited amount of cleaning duties; 
• Direct and advise his team of cleaners; 
• Monitor and control the usage of consumable 

substances, such as chemicals; 
• Order replacement supplies and equipment; 
• Arrange for the maintenance and repair of equip- 

ment; and 
• To liaise directly with Mr Vickery-Howe the 

cleaning contract co-ordinator for the refinery 
operator, the person whom Tempo was required to 
satisfy that it had met its cleaning obligations under 
the contract. 

As a mechanism to manage the refinery site cleaning 
contract. Tempo had a management person from the Perth 
office regularly visit the site. That person, together with Mr 
Vickery-Howe, inspected the cleaning done and then liaised 
regarding any concerns Mr Vickery-Howe had regarding the 
performance of Tempo; directions and advice were given to 
the Site Supervisor. Generally such site visits were made by 
the Area Supervisor, Ms Barnes, and then later Mr Chia, but 
for a short period prior to Mr Chia joining the Western 
Australian operation, Mr White visited the refinery site. Mr 
White first visited the site on 4 February 1993 and thereafter 
on virtually a weekly basis until a date in March when Mr 
Chia commenced visits to the site on a fortnightly basis. The 
results of the inspections were subsequently produced by 
Tempo as a written report and a copy provided to both Mr 
Vickery-Howe and Mr King. 

On 8 June 1993 Mr White again visited the refinery site 
and, at the time Mr King was due to commence work, met 
with Mr King and conveyed to him that his services were 
then terminated. Mr King was also handed a reference and 
a payment which included what purports to be one week's 
wages in lieu of a period of notice to terminate. 

It is asserted on behalf of the applicant that his dismissal 
was summary and that constitutes an unfairness because 
there had not been any wrong doing on his part. The 
respondent's reason for dismissal was Mr King's alleged 
unsatisfactory performance as a supervisor which if true, 
according to Mr King's advocate, did not justify summary 
dismissal because Mr King did not gain the position of 
supervisor on the basis of professed competence on his part. 
Tfempo offered him the position of supervisor which he 
accepted, thus if any failure to perform to the required 
standard did exist that did not constitute any breach on the 
part of Mr King. The fault, it is said, is that of Tempo 
because training to assist Mr King in his role of Site 
Supervisor, was not given. 

A further contributing factor to the unfairness, it is 
submitted, is that the applicant was not offered an 
opportunity to retain employment by returning to his earlier 
occupation as a cleaner, notwithstanding that such a position 
had become available in the site cleaning team. It is further 
argued on behalf of the applicant that he had been subjected 
to undue attention on budgetary matters because of unrelated 
budgetary difficulties with the cleaning contract arising 
from an inherent problem with the basis upon which Tempo 
had planned to operate, but had been prevented from so 
doing. Finally, it is said for the applicant that whatever may 
have been his shortcomings during his period of employ- 
ment as a site supervisor, he had not been provided with 



1330 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

warnings that his performance was considered to be such 
that if he did not improve, his job was in jeopardy. 

It is said by the respondent that prior to Mr White taking 
over the state managership, Perth management had become 
dissatisfied with the performance of Mr King. That situation, 
it is said, led to Mr White meeting with Mr King and Mr 
MacKichan, the leading hand, during a site inspection on 12 
February 1993 where both were informed that management 
was dissatisfied with what had been occurring. Mr King was 
given three months to achieve a satisfactory result otherwise 
his services would be terminated. According to the 
respondent, during almost four months that Mr King 
continued in employment after that date, there was some 
improvement however, for the most part, the required 
standard of cleaning was not achieved and expenditure far 
exceeded that budgeted, notwithstanding Mr White had 
personally provided training and guidance to Mr King. 
Satisfactory outcomes were achievable and have proven to 
be so by the performance of Mr MacKichan who was 
promoted to, and has since occupied, the position of Site 
Supervisor. 

The respondent denies that the applicant was summarily 
dismissed. It argues that the manner in which Mr King's 
services were terminated gave the dismissal a different 
character because Mr King received the monetary benefits 
of a normal termination and, in addition, he was paid one 
week's wages as compensation for the absence of one 
week's notice that usually precedes an ordinary termination. 

It was the final submission on behalf of Tempo that the 
application by Mr King ought be dismissed because he had 
failed to expeditiously proceed with his application in that, 
having filed it in June 1993, he had not requested it be heard 
until October 1993 and that the process was further delayed 
thereafter on his behalf. This element of the respondent's 
case was disposed of by the Commission on the day of 
hearing when the Commission found that Mr King ought not 
be held responsible for the overall delay. This it found 
because there appeared on the file held by the Commission 
a letter from Mr King, received on 13 October 1993, 
requesting that his application be listed for hearing and 
indicating that he had made an earlier request which he 
understood had not been received by the Commission. 
Thereafter proceedings were implemented by the Commis- 
sion, the first on 27 October 1993. The final dates for the 
hearing of the matter were scheduled to meet the conven- 
ience of both parties and therefore the time lapse to those 
dates was not caused solely by Mr King. Thus, in all of the 
circumstances, the Commission held that the overall delay 
is not a circumstance which is detrimental to the cause of 
the applicant. 

The Commission is satisfied from the testimony of Mr 
King that throughout his period of employment as Site 
Supervisor he performed to the best of his ability and in a 
manner which he believed was in the best interests of his 
employer. Although he accepts that reports made following 
a site visit by either Mr White or Mr Chia were usually 
critical of several aspects of the cleaning performed under 
his supervision, he did not view reports of that nature, on 
balance, as an overall criticism of his performance. Further, 
Mr King denies that he failed to report to Mr Vickery-Howe 
as regularly as required. He says that he reported daily to 
Mr Vickery-Howe until such time as Mr Vickery-Howe 
informed him that it was unnecessary to do so on a daily 
basis and to do so only when there were problems that he 
need be informed about. 

During his period as supervisor, the applicant says, it was 
usually drawn to his attention when he acceded his budget 
but that no particular emphasis was placed upon it and 
nothing was said which could have led him to believe that 
his job was in jeopardy as a consequence. No warning of that 
kind was given to him at any time, Mr King says. 

It is the testimony of Mr White that when he visited the 
refinery site on 12 February 1992, he met with Mr King and 
Mr MacKichan and that he then informed them that 
management was not satisfied with the results being 
achieved with the cleaning contract; that the refinery 
operator had complained; and therefore he told Mr King that 
he was required to achieve a satisfactory result within 3 

months otherwise they would "part company". That is, his 
employment would be terminated. Mr MacKichan, who also 
attended that meeting, gave testimony and confirmed that 
Mr White made a statement to this effect to Mr King. 

According to Mr White it was only during one report 
period (exhibit K2) that he had cause to compliment Mr 
King on the improvement shown in that period, otherwise 
between February and the date of dismissal the reports 
reveal a failure by Mr King to adequately supervise the 
cleaning work done. 

Upon becoming directly involved with the refinery 
cleaning contract Mr White concluded that Mr King lacked 
supervisory experience and says that he attempted to assist 
the applicant in this regard. He says he did that by showing 
the applicant how to properly inspect the work done by 
cleaners under his supervision and control. Further, he 
assisted with the provision of technical training to Mr King 
in the correct manner of stripping and sealing a vinyl floor, 
thus providing knowledge to help meet the requirements of 
the cleaning contract. Mr White also says that he regularly 
raised with Mr King the importance of monitoring and 
endeavouring to maintain expenditure within budget and 
that he regularly had cause to remind the applicant of that 
need, but Mr King did not respond appropriately. A further 
failure by the applicant, Mr White says, was complained of 
by Mr Vickery-Howe, that is, that Mr King was not 
reporting to him as frequently as required. 

Mr Vickery-Howe confirmed that he complained to 
Tfempo that Mr King had not been reporting to him at the 
frequency required and in relation thereto said that Mr King 
had reported each 2 or 3 days. Mr Vickery-Howe was not 
asked directly whether at any time he had suggested to Mr 
King that he need not report daily as he had usually done. 

Submitted to the Commission is the applicant's letter of 
appointment as Site Supervisor (exhibit K4). It expresses no 
provision to signify the means by which the contract may 
be brought to an end, nor has there been any indication of 
an oral agreement on that subject. It is well settled that an 
employee is entitled to a reasonable period of notice to 
terminate the contract of employment. Considering the 
nature of Mr King's position and the frequency with which 
he was paid his wages, that is weekly for each week worked, 
and in the absence of any submission to the contrary on his 
behalf, a period of notice equal thereto would seem 
reasonable. In the absence of such a prescribed period of 
notice such has been assumed by Tempo to be appropriate, 
but Tempo elected to pay him a sum of money equal to his 
wages for that period, as an alternative by way of 
compensation. The payment of that amount, together with 
other monetary benefits appropriate to an ordinary termina- 
tion of employment, is a clear indication that the employer 
did not intend to summarily dismiss Mr King. In the 
circumstances of this case I do not view it as such a 
dismissal and need not consider the applicant's argument on 
that issue. 

I have some concern that Mr King, from all accounts 
appears to have been ill-equipped to perform as a supervisor 
at the time he was elevated to that position. I therefore 
believe he can be forgiven, to a great degree, for not 
performing to the required level immediately upon taking 
up the supervisor position. I am also satisfied that Mr King 
experienced some frustration and difficulty throughout his 
period as a supervisor because of difficulties with the motor 
vehicle provided and because of inadequate arrangements to 
ensure that the equipment submitted for repair was returned 
expeditiously. Notwithstanding, however, the applicant is an 
experienced cleaner, he has been trained in inspection 
techniques, and therefore, could have been expected to have 
his team achieve results which did not attract as many 
adverse reports as had occurred. Particularly, as I have 
found, following after Mr King had been expressly informed 
that his job was in jeopardy should he not achieve what was 
required of him over the next 3 month period. 

Mr King clearly understood from Mr White that he often 
acceded his budget by hundreds of dollars. I believe that Mr 
White regularly expressed his concern and requested that Mr 
King give his attention to reducing such expenditure. Mr 
King complained that he was unable to adequately monitor 
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his rate of expenditure because the price list supplied to him 
did not cover many of the brands of detergent and chemical 
products being used on site. It is clear from the testimony 
of Messrs White and Chia that the list provided to the 
applicant did not provide all of the cost information but in 
their view not enough attention was paid to expenditure by 
Mr King. The availability of such information to Mr King 
is exampled by a comparison between (exhibit K5) a request 
for supplies dated 27 April 1993 which is not costed and one 
on 1 June 1993 (exhibit B3) which is fully costed. That is 
a situation which leads the Commission to conclude that it 
is most probable that the applicant did not give the attention 
Mr White required he give to the control of his expenditure. 

It can be inferred from the evidence of Mr Vickery-Howe 
that he had expected Mr King to report to him daily however 
I find no reason to disbelieve the testimony of Mr King. 1 
am satisfied that he had a genuine belief that Mr 
Vickery-Howe did not require him to report religiously for 
the sake of reporting each day. I therefore do not view his 
failure to report as an intended abrogation of his duty but 
simply a misunderstanding on his part. 

Had the Commission been in the position of the employer 
it would have handled this matter differently however, it is 
not for the Commission to now usurp that role but to be 
satisfied that when acting to terminate the services of an 
employee the employer does not act unfairly. In this case a 
warning was issued and a period given for Mr King to 
achieve what was required of him. A period of almost 4 
months elapsed during which he received no further 
warnings that his employment remained in jeopardy 
however I am satisfied that on numerous occasions he was 
made aware that he was not achieving to the desired level. 
I am therefore not convinced that the employer acted 
unfairly when an ordinary termination of Mr King's services 
was effected. 

Appearances: Mr M. Keogh appeared on behalf of the 
Applicant. 

Mr M. Beros appeared on behalf on the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Peter Ronald King 

Tbmpo Services Pty Ltd trading as Tempo Cleaning Service. 

No. 956 of 1993. 

COMMISSIONER C.B. PARKS. 

26 April 1994. 
Order. 

HAVING heard Mr M. Keogh on behalf of the Applicant 
and Mr M. Beros on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Lynette Marshall 

and 
Geraldton Sexual Assault Referral Centre. 

No. 1461 of 1993. 
COMMISSIONER J.F. GREGOR. 

13 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: This matter arose for adjudication 
when Lynette Marshall (the Applicant) applied to the 
Commission for reinstatement to the service of the 
Geraldton Sexual Assault Referral Centre (GSARC) from 
which she had been dismissed on the 2nd of September 
1993. She also sought a declaration that she had been 
unfairly dismissed and an Order that GSARC pay to her 
outstanding wages and other moneys due. The matter was 
first heard in Geraldton on the 16th of February 1994. There 
were further hearings on the 17th and 18th of February 1994. 
The matter then came on for hearing again on the 9th, 10th 
and 11th of March 1994. The matter was next heard on the 
7th and 8th of April 1994. At the completion of proceedings 
on the 8th of April 1994, the Decision was reserved. During 
the proceedings the Commission heard from circa 20 
witnesses and had presented to it detailed documentary 
evidence. 

For reasons which become apparent from this writing, 
there is a necessity that the Decision be delivered as soon 
as possible. In view of that I have not constructed these 
Reasons in the way that I would normally. That is, I have 
not included as part of the Reasons, detailed recitation of all 
the witness evidence. However, that is not to say that the 
evidence of each of the witnesses has not been carefully 
considered. The narrative of the events which I include 
hereunder is based upon the evidence of the various 
witnesses and in my analysis, where appropriate, I indicate 
the source of the evidence that has been relied upon in 
reaching my conclusions. 

I need to start this narrative by giving some background 
as to the involvement of GSARC in providing a domestic 
violence service. It is clear from the evidence, particularly 
that of Margot Boetcher and Kaye Lake, that concerned 
members of the community in Geraldton had been lobbying 
the State Government for some time to augment the sexual 
assault services of GSARC by providing a domestic 
violence service. It had become clear to a number of 
members of the community that there was a linkage between 
those two areas of concern and that it would be of assistance 
to the community that a properly trained professional was 
available at GSARC to handle domestic violence matters. 

Meetings were held with representatives of the Minister 
for the Family and, in due course, an agreement was made 
by the Minister to fund a domestic violence service. The 
Minister, through his delegate, the Director of the Office of 
the Family, eventually executed a Funding Agreement for 
the GSARC Domestic Violence Service whose signatory to 
the contract (Exhibit G9) was Ms Kaye Lake. It is useful to 
include in these Reasons some relevant parts of the 
document. I do so, formal parts omitted, as follows: 

"1. PARTIES TO THE AGREEMENT: 
1.1 The Minister for the Family and the Ger- 

aldton Sexual Assault Referral Centre. 
1.2 The responsibility for administration and the 

management of this Agreement, is delegated 
by the Minister to the Director, Office of the 
Family or his successors. 

2. DEFINITIONS: 

"The funded organisation" means the organ- 
isation approved to implement the project. 
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3. PERIOD OF AGREEMENT: 
3.1 The period of agreement is for 1 January 

1993 to 31 December 1993 inclusive. 
4. PURPOSE OF THE GRANT: 

4.1 The purpose of the grant is to enable the 
Geraldton Sexual Assault Referral Centre 
(GSARC) to employ a full time counsellor 
and part-time clerical support to provide a 
support service for primary and secondary 
victims of spouse abuse in the Midwest 
Region. 

4.2 The grant is provided to carry out the 
following objectives: 

4.2.1 To provide a safe and constructive 
environment for the delivery of quality 
effective and supportive counselling, 
advocacy and referral for survivors of 
domestic violence and their children, 
including both crisis intervention and 
long term counselling. 

4.2.2 To provide and support community 
education programmes that increase the 
awareness of the community on issues 
and services associated with domestic 
violence and contribute to prevention of 
domestic violence. 

4.2.3 To provide a regional resource for 
individuals, and Government and com- 
munity based agencies and organisa- 
tions concerned with domestic violence. 

4.2.4 To contribute to training programmes 
on domestic violence. 

4.2.5 To promote community intolerance of 
domestic violence. 

5. MANAGEMENT AND ADMINISTRATION 
5.1 The grant will be received and administered 

by the Management Committee, Geraldton 
Sexual Assault Referral Centre (GSARC). 

5.2 The management of the project will be the 
responsibility of the Domestic Violence 
Service Management Committee, which will 
be appointed by the Management Commit- 
tee, GSARC. The Domestic Violence Serv- 
ice Management Committee shall include 
representatives of women's services organ- 
isations. 

6. APPROVED GRANT 
6.1 The approved grant is $50,000.00. 

9. PROGRAMME PHILOSOPHY AND AC- 
COUNTABILITY 
9.1 The grant is provided for the specific purpose 

as outlined under PURPOSE OF THE 
GRANT and funded staff positions should be 
specifically applied to ftilfil the specified 
objectives. 

9.3 All staff appointed as counsellors to this 
service will have received training in the 
nature, causes, consequences and dynamics 
of domestic violence. 

9.4 The service will be based on a written policy 
which recognises that domestic violence is 
the abuse of power in an unequal relationship 
and that it takes physical, emotional, psycho- 
logical and economic form. 

9.5 The safety and protection of victims of 
violence will be paramount, and the service 
will recognise that in its physical manifesta- 
tion, domestic violence is a criminal offence. 

10. RELEASE AND INDEMNITY 

10.3 The funded organisation shall ensure that 
employees have a written contract of em- 
ployment which includes a job description, 
level of pay and conditions of employment 
including annual leave entitlements and sick 
pay entitlements. 

It appears from the evidence that the Agreement, parts of 
which I have referred to above, existed during the period 
relevant to the Applicant's employment. It should be noted, 
however, that another agreement (Exhibit Ml) was made 
between the Department for Community Services, in 
particular the Minister for Community Welfare, and the 
Women's Information Network Incorporated (WIN). By this 
agreement, WIN was charged with the responsibility of 
administering the GSARC Domestic Violence Service for 
a funding period from the 1st of January 1993 to the 31st 
of December 1993. On the face of it, it is this last Agreement 
to which one should give one's attention as its terms are 
slightly different to the Agreement which is submitted to the 
Commission in Exhibit G9. However, it is relevant to note 
that this second Agreement was made on the 11th of 
November 1993, which was after the Applicant's employ- 
ment contract had been brought to an end in the cireum- 
stances of which she complains. The second Agreement in 
Exhibit Ml was not the Agreement that the Applicant says 
was sent to her when she applied for a position with GSARC 
as its Domestic Violence Counsellor, and on which she says 
she placed considerable importance in making her decision 
to accept the appointment. 

The employment contract came into being following upon 
the insertion into the Geraldton Guardian of an advertise- 
ment for a Counsellor with GSARC in its Domestic 
Violence Service (Exhibit G2). That advertisement set out 
some of the requirements for the job, for instance formal 
qualifications and/or training in social work or psychology 
or an allied field, with particular skills in empowering and 
counselling women and children were required. In brief, the 
duties were described as crisis intervention, short and long 
term counselling, group therapy, inter-agency liaison and 
community awareness. It was because of this description of 
the duties that the Applicant says she closely questioned 
Kaye Lake, with whom she discussed the matter on or about 
the 11th of February 1993, when she had called her to get 
information about the position. The information she did 
receive in due course set out the Selection Criteria and she 
also received a Duty Statement. 

In due course she received a copy of a Contract of 
Employment and a Duty Statement which Kaye Lake sent 
to her on or about the 6th of April 1993. She signed the 
document on the 16th of April 1993. She was to commence 
duty on the 19th of April 1993. The contract of employment 
is in evidence in Exhibit G1. It sets out in detail the contract 
and relevantly contains the following information: 

This Contract shall commence on 19th April, 
1993 and expire on 31 December 1993. 

3. DUTIES 
3.1 The Domestic Violence Counsellor shall be 

directly responsible for the performance of 
her duties to the Co-ordinator and Manage- 
ment Committee of the Geraldton Sexual 
Assault Referral Centre. 

3.2 The Domestic Violence Counsellor shall 
perform all such duties consistent with the 
purpose of employment as the Geraldton 
Sexual Assault Referral Centre Management 
Committee shall from time to time direct and 
without limiting the generality of such duties 
shall perform those duties described in the 
attached Duty Statement. 
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15. CODE OF BEHAVIOUR 
The Domestic Violence Counsellor shall abide 

by any reasonable code of behaviour determined 
by the Management Committee. Failure to do so 
may lead to the dismissal of the Domestic 
Violence Counsellor. 

16. DISPUTE PROCEDURE 
In the case of a complaint or grievance against 

the Domestic Violence Counsellor the Co-ordina- 
tor or Management Committee will implement 
those steps deemed necessary to resolve the 
situation. 

In most cases the following steps will apply 
16.1 The Domestic Violence Counsellor will be 

told as soon as possible of any complaint 
concerning the performance of her work. 

The Co-ordinator of the service or a 
member of the Management Committee will 
be designated to discuss the complaint with 
the Domestic Violence Counsellor and if 
required will outline how the Domestic 
Violence Counsellor must improve her per- 
formance. Any assistance needed by the 
Domestic Violence Counsellor to improve 
her performance will be identified and 
provided where possible. 

A review date will be set if required. 
16.2 If the problem continues or occurs again after 

the verbal warning, the Domestic Violence 
Counsellor will be given written notice of the 
complaint against her. 

The matter will be discussed at a special 
properly constituted meeting of the Manage- 
ment Committee. The Domestic Violence 
Counsellor will be given notice to attend and 
will have the right to reply and discuss the 
complaint. The Domestic Violence Counsel- 
lor may be accompanied by a representative 
of her choice. 

The aim of the meeting will be to resolve 
the dispute and if required to identify the 
steps that need to be taken to improve the 
situation. 

A review date will be set by the Manage- 
ment Committee if required. 

16.3 If the problem still persists the Committee 
may decide to repeat the previous step. 

16.4 If the problem still persists after the final 
written warning the Management Committee 
may issue a notice of dismissal to the 
Domestic Violence Counsellor. 

16.5 Any notice to be given by the Geraldton 
Sexual Assault Referral Centre to the Do- 
mestic Violence Counsellor shall be deemed 
effectively given by handing to the Domestic 
Violence Counsellor personally or by send- 
ing same to the address of the Domestic 
Violence Counsellor last known to the 
Geraldton Sexual Assault Referral Centre. 

16.6 Any notice of termination or notification of 
summary dismissal or temporary suspension 
may be given to the Domestic Violence 
Counsellor by an authorised member of the 
Management Committee. 

20. DELEGATION OF MANAGEMENT COMMIT- 
TEE RESPONSIBILITIES 
20.1 The Management Committee delegates su- 

pervisory responsibilities of the Domestic 
Violence Counsellor to the Co-ordinator. 

»> 

I have incorporated the above extracts to show first that 
the contract was to commence on the 19th of April 1993 and 
expire on the 31st of December 1993. Later in these 

Reasons, it will be seen that the Commission determined in 
preliminary proceedings that the contract of employment 
consisted of both the contract described in Exhibit G1 and 
a collateral or ancillary contract that the engagement would 
continue until the 19th of April 1994. The reasons for that 
are set out in writing which is incorporated later on in these 
Reasons. I need add no further comment about that at this 
stage. 

Insofar as the duties were concerned, the Domestic 
Violence Counsellor (DV Counsellor) was to be responsible 
for the performance of her duties to the Co-ordinator and 
Management Committee of the GSARC. It can be seen that 
the supervisory responsibilities of the Management Com- 
mittee are, by the contract, delegated to the Co-ordinator of 
GSARC. The DV Counsellor is required to perform duties, 
consistent with the purpose of employment but subject to 
direction by the Management Committee, which are set out 
in a Duty Statement. I will refer to that Duty Statement later. 
Two other relevant provisions of the contract are in Clause 
15.—Code of Behaviour which require the DV Counsellor 
to abide by the Code of Behaviour determined by the 
Management Committee. However, there is nothing in the 
documentation presented to the Applicant on engagement, 
that indicates a written copy of the Code was given to her 
even though the failure for her to comply with the Code 
could lead to her dismissal. 

Clause 16.—Disputes Procedure is relevant. It sets out in 
some considerable detail the steps which were, in most 
cases, to apply in the case of a grievance or complaint 
against the DV Counsellor. I will comment in some detail 
on this later but it is clear that the DV Counsellor was to 
be told verbally as soon as possible of any complaint 
concerning her performance by a person designated to 
discuss the complaint. The discussion of the complaint 
required an outline of how the DV Counsellor is to improve 
her performance. Any assistance she would be given by the 
employer to do that needed to be identified. If the problem 
continued after the verbal warning there is to be a written 
notice that the complaint or grievance was to be discussed 
at a special properly constituted meeting of the Management 
Committee. At the meeting the DV Counsellor would have 
the right to reply and discuss any complaint and be 
accompanied by a representative. It is relevant to note that 
the aim of the meeting would be to resolve the dispute and 
if required, identify the steps that need to be taken to 
improve the situation. A review date is required to be fixed. 
There is a provision which would repeat that first process 
at the discretion of the Management Committee. Then, if the 
problem still persists, there would be a final written warning. 
After that warning, a notice of dismissal could be issued. 
There are then provisions concerning service of any 
dismissal notice. It should be noted that any member of the 
Management Committee could be authorised to deliver the 
dismissal notice. 

Accompanying the Contract of Employment was the Duty 
Statement. This Statement became subject to some consider- 
able attention during the proceedings. It was subject to the 
comments of the expert witness, Mr Wooller. The tasks 
which are set out in the Duty Statement became the 
centrepiece of the argument between the parties as it 
developed and for that reason I incorporate them herein. 

" 1. To provide a counselling service for survivors of 
domestic violence, who self refer or are referred 
on from other agencies. To actively promote the 
safety of women and their dependants by provid- 
ing: 
1.1 Crisis intervention. 
1.2 Referral to appropriate supported accommo- 

dation. 
1.3 Short and long term counselling and advo- 

cacy for women experiencing domestic vio- 
lence trauma. 

1.4 Therapeutic support groups relevant to survi- 
vors of domestic violence. 

2. Refer women, their partners and dependants to 
marriage and family counselling and government 
support agencies when appropriate. 
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3. Maintain case files and collect statistical data. 

4. Report to Co-ordinator and Management Commit- 
tee as required. 

5. Take part in Management Committee meetings 
and case conferences as required. 

6. Attend monthly DVAG meetings. 

7. Liaise with Domestic Violence Community De- 
velopment Officer to provide and support commu- 
nity education programmes that contribute to 
prevention and increase awareness of domestic 
violence issues and services. 

8. Encourage co-ordinated inter-agency response to 
domestic violence. 

9. Participate in professional supervision. 

10. Identify training needs and participate in training 
programmes as approved by Management Com- 
mittee. 

11. Within reason, carry out related tasks as deemed 
necessary by the Co-ordinator or Management 
Committee. 

It was the contents of the Contract of Employment and 
the Duty Statement, together with a telephone interview 
between the Applicant and members of the Management 
Committee of GSARC who asked her whether she under- 
stood administrative processes and questioned her on her 
interest in public speaking, that caused the Applicant to 
proceed with her application. An application which, in due 
course, she was successful. As I have indicated earlier, she 
signed the Agreement on the 16th of April 1993, after it had 
previously been signed by the Co-ordinator. 

The Applicant commenced duty of the 19th of April 1993. 
On her way to Perth from her previous place of residence 
in Queensland, she attended a course at the Dulwich Family 
Centre in Adelaide. The Applicant had drawn from the 
information which had been given to her, particularly from 
the Funding Agreement, that the money had been provided 
so that GSARC could employ a full time counsellor and part 
time clerical support for that counsellor to perform the 
services in the Mid-West Region; those services relating to 
primary and secondary victims of spouse abuse. According 
to her evidence, she also had it fixed in her mind that the 
management of the project would be the responsibility of the 
Domestic Violence Service Management Committee (DVS 
Management Committee) which was to be appointed by the 
Management Committee of GSARC. The DVS Manage- 
ment Committee would consist of representatives of various 
women's service organisations and that the Applicant was, 
in consultation with Kaye Lake the Co-ordinator of GSARC, 
to solicit the service of appropriate qualified people to serve 
upon that Committee. When she arrived in Geraldton, the 
Domestic Violence Service was not operating but the 
Applicant knew that she had to obtain Kaye Lake's approval 
for any actions she intended to take. The first task was as 
described above, that is, to form the Committee. This she 
did by speaking to people in the community and by seeking 
publicity for the Domestic Violence Service through the 
media. The Committee was appointed and its operations 
commenced. 

The Applicant was initially satisfied with the operations 
of the Committee but she reached the conclusion after she 
had been on the job during May and into June 1993, that 
there was a different view about the extent and scope of her 
duties. At least the Co-ordinator of GSARC had a different 
view, as did some of her own Committee. She was therefore 
concerned when, on the 17th of August 1993, she found on 
her desk written on a scrap of red paper (Exhibit G17) a hand 
written note signed with the single initial 'K'. The note 
advised her that the GSARC Management Committee would 
"conduct staff review and address all issues Wed 25 
midday" (sic). The Applicant says she prepared herself to 
attend that meeting but on the nominated day, she was quite 

ill and was unable to attend work. She telephoned one of the 
support staff at the GSARC offices and informed her that 
she was ill and asked her to tell the convenors of the meeting 
that she could not attend it. However, the meeting took place 
and it seems, at least the Applicants says, that on the 27th 
of August 1993, there issued to members of the Domestic 
Violence Management Committee a memorandum advising 
them that the Committee was recessed "until the matter is 
resolved". 

The Applicant conceded that prior to this meeting, various 
statements had been made to her by the Co-ordinator, Kaye 
Lake, and others that they did not believe that the Applicant 
fully understood her role. She emphasised that on a number 
of occasions it was pointed out to her that she was a 
counsellor and she was to perform counselling duties. She 
was not to act as if she were a co-ordinator and take a 
generalist approach to the duties at all. She was told that if 
she was dissatisfied with that approach then she should do 
something about re-negotiating her contract. 

After the abandoned 25th of August 1993 meeting, the 
Applicant says she was approached by a member of the 
support staff at GSARC who tried to organise another 
meeting with her to take the place of the abandoned meeting. 
She was asked whether she could be present on the 2nd of 
September 1993, at a meeting of the GSARC Management 
Committee. The Applicant claims that she said that she 
would be at a meeting in Mullewa with the Department of 
Community Development on that day but she was not asked 
any other further questions. She went to Mullewa on the 2nd 
of September 1993. She returned in the afternoon and 
attended a meeting at Wonthella House at the invitation of 
Jo Booker. Jo Booker, who had been a member of the DVS 
Management Committee, told the Commission during her 
evidence that she arranged the meeting which was held on 
the 2nd of September 1993, after she had received a letter 
(Exhibit G16) from Kaye Lake saying the DVS Manage- 
ment Committee had been put into recess on the 27th of 
August 1993.1 On receipt of that letter, Jo Booker had 
decided to organise a meeting of all of the people who had 
been meeting as the DVS Management Committee. As part 
of that process, she invited the Applicant. Ms Booker said 
in evidence that she had invited her sometime between the 
27th of August 1993 and the 2nd of September 1993. She 
had specifically arranged the meeting so the time would be 
suitable to the Applicant because she knew she was out of 
town in Mullewa. 

It was during the meeting at Wonthella House on the 2nd 
September 1993, that a member of the GSARC Committee, 
Ms Kellee Walters, attended the meeting and read out a 
letter (Exhibit G5) dated that day which advised the 
Applicant that she was on suspension and instructing her to 
attend upon the GSARC Management Committee for a staff 
review meeting. 

It is relevant, for the purposes of these Reasons, that the 
whole of this letter, formal parts omitted, be incorporated. 

"NOTICE OF SUSPENSION 
NOTICE TO ATTEND STAFF REVIEW 

It is considered by this Management Committee to 
be unprofessional and inappropriate to make yourself 
available for a meeting at Wonthella House 4pm 
Thursday 2 Sept 93 when you declared you would be 
in Mullewa and unavailable for a meeting with the 
GSARC Management Committee. 

It is also considered unprofessional and inappropri- 
ate to harass and yell at the WIN Co-ordinator about 
issues which have not even been discussed with the 
GSARC committee. 

P The DVS Management Committee was, at various times during the proceedings, also 
referred to as the DV Advisory Committee. For clarity in there Reasons, die title DVS 
Management Committee is used.] 
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You are suspended from duty until further notice and 
directed to advise GSARC reception staff of any clients who 
must be contacted to cancel appointments and/or refer on to 
other Counsellors. 

You are directed to attend a staff review at 12.3C)pm on 
Monday 6 September 93 in the GSARC Co-ordinator's 
office to discuss: 

• Conflict with taff (sic) and members of outside 
agencies 

• Alleged breach of GSARC Code of Behaviour 
and Contract by discussing staff issues with 
members of the public 

• Performance Appraisal by Domestic Violence 
Management Committee 

• Counselling Domestic Violence perpetrators 
• Current caseload—client outcomes 
• Concerns raised by staff that Domestic Vio- 

lence Counsellor feels unsupported and blocked 
• Supervision 
• Domestic Violence Counsellor Duty Statement 
• Timekeeping 
• Domestic Violence Counsellor's responsibili- 

ties to the GSARC Co-ordinator 
• Statement by WIN Co-ordinator" 

In the evidence there was, at first, some conflict about the 
conduct of Ms Walters in reading out the suspension letter 
but it is clear from the evidence that she did so at the 
invitation of the Applicant. There are some surrounding 
allegations concerning Ms Walters method of presenting 
herself and the document but I will deal with that later in 
my analysis. 

From the letter, it can be seen that the Applicant is 
accused of acting unprofessionally and inappropriately in 
making herself available for the meeting at Wonthella House 
when allegedly she declared that she would be in Mullewa 
and unavailable for a meeting with the GSARC Manage- 
ment Committee. As is indicated previously, she says of that 
allegation that there had been no meeting arranged between 
her and the GSARC Management Committee. To the 
contrary, she did not say that she would be unavailable for 
a meeting on the 2nd of September 1993. She had merely 
answered the question put to her and replied that she would 
be in Mullewa for a meeting with the Department of 
Community Development. 

The Applicant says that the letter also suspended her from 
duty until further notice and directed that she attend a staff 
review on the following Monday, that is the 6th of 
September 1993 at 12.30pm, to discuss the matters which 
were outlined in the letter. She says this meant that having 
received the letter on the 2nd of September 1993, which was 
a Thursday, she was left with only one working day to 
organise herself to attend a meeting at 12.30pm on the 
following Monday to discuss what she regarded as very 
serious allegations of unprofessional conduct. She was so 
concerned about this that she telephoned a number of 
solicitors but was unable to receive any advice on the Friday. 
On Monday, the 6th of September 1993, she was able to 
speak to her lawyer. She asked that he give her the necessary 
advice and accompany her to a meeting, however, because 
of other commitments, her lawyer was unable to provide his 
services at that time but he did advise the Applicant what 
she should do at the meeting. He told her that she should 
say that she did not have sufficient time to consider the 
contents of the letter and the allegations that had been raised, 
that she ask that the meeting be postponed and that in the 
meantime, full particulars of the allegations and matters be 
provided to her so that she could construct her response and 
obtain legal advice about her position. This is what she did 
when she went to the meeting. She asked that issues be set 
out clearly for her and for the meeting to be postponed. She 
also agreed that the meeting should be taped, A copy of the 
tape is in evidence before the Commission in Exhibit M5. 
The request for the taping was made by the Management 
Committee and, in particular, Ms Kellee Walters. 

Exhibit M5 shows how the meeting was conducted. The 
Applicant read out a letter which asked for the meeting to 
be postponed and requested the supply of information about 
the complaints cited in the suspension letter of the 2nd of 
September 1993. What she sought was in fact further and 
better particulars of the broad allegations which are set out 
in the letter to her of the 2nd of September 1993. At the 
meeting there were efforts made by the members of the 
GSARC Management Committee to promote dialogue. 
Pages three and four of the transcript show that Kaye Lake 
provided some detail. However, the Applicant would not 
address any issues but indicated she would be happy to talk 
if she had a full explanation of the complaints. She had 
indicated that she understood she was under suspension. She 
told the Committee members that she thought that placed 
her in a difficult situation where she needed legal 
representation. She wished to have the issues in writing so 
that she could address those with a legal representative. One 
of the participants at the meeting, Ms Lana Glogowski, 
suggested that the meeting be postponed for a week. 
However, this did not happen. The meeting was brought to 
a conclusion. 

Later that night the Applicant returned home and found 
that the Co-ordinator and a Committee person had handed 
a letter to an occupant of her home, the letter advising her 
that she had been dismissed. The letter is before the 
Commission (Exhibit G6) and, formal parts omitted is, 
incorporated here: 

"TERMINATION OF CONTRACT OF EMPLOY- 
MENT 

Your contract of employment dated 16 April 1993 
is terminated as of 6 September 1993. 

Termination is occasioned due to conflict and refusal 
to discuss issues of concern when requested by the 
Management Committee. 

In accordance with your Contract you are given 14 
Days notice of dismissal. You are directed to remain 
on suspension for this period and not to resume your 
duties. 

Enclosed is a cheque in payment of all entitle- 
ments." 

This letter indicates that the termination of service was 
"due to conflict and refusal to discuss issues of concern 
when requested by the Management Committee". 

Of the conduct of the GSARC Management Committee, 
Mr Giudice, of Counsel who appeared for the Applicant, 
said it was unfair because prior to her suspension, the 
Applicant was not given the opportunity to be heard. She 
was not given reasonable notice of the meeting to discuss 
serious issues which had been raised including, inter alia, 
unprofessional conduct. Further, that there was a failure by 
the GSARC Management Committee to comply with the 
disputes procedure in Clause 16 of the Contract of 
Employment. There was no allegation of misconduct or 
gross misconduct which would result in dismissal immedi- 
ately for which there is provision under the Contract of 
Employment. Of this the Commission has, at hearing, made 
a finding that the dismissal was not for misconduct (see 
writing hereunder). 

Insofar as the Notice of Dismissal of the 6th of September 
1993 is concerned, Mr Giudice says its intent is uncertain 
in that the first paragraph clearly terminates the Contract as 
of the 6th of September 1993. That is, the day of the service 
of the letter of termination. But a later paragraph indicates 
that the Applicant has been given 14 days' notice, but she 
was directed to remain on suspension in this period and not 
resume duty. The effect of this conduct by the GSARC 
Management Committee, says Mr Giudice, is to annul the 
rights which accrued to the Applicant by virtue of Clause 
2 of the Contract which provides it to be for a fixed term 
and this is further compounded by the ancillary agreement 
which provides for employment for one year. 

That is a sufficient scan of the issues insofar as the 
Applicant presents them. GSARC has a different view of the 
events. It is fair to say that the employer had no general 
difficulty with the Applicant's performance during the 
balance of the month of April after she commenced on the 
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19th. In May there was the beginning of some disquiet. 
However by June, Kaye Lake was concerned that there were 
difficulties with the Applicant's approach to her work in that 
she appeared to have a picture contrary to that of Lake that 
her duties were of a general nature, whereas Lake's view 
was that the Applicant's Duty Statement required her to 
focus on hands-on counselling. It is because of this that 
GSARC started to develop the impression and apprehension 
that the Applicant was not adhering either to her duty 
statement or her general terms of employment. Eventually 
these concerns were, in the general sense, listed in the 
suspension letter of the 2nd of September 1993 (Exhibit G5). 

GSARC had received complaints from staff of outside 
agencies that the Applicant was conflictive in her approach. 
This was unsatisfactory because it was her duty to liaise with 
the DVS Management Committee to provide and support 
community education programmes which would raise 
awareness of domestic violence issues and to encourage 
inter-agency activities. It was therefore necessary that she 
had the skills to be able to liaise both within GSARC and 
with other agencies but that was not happening. Outside 
agencies provided information about that. For instance 
David Harrison, the Evaluation Officer of the Community 
Mobilisation for Prevention of Alcohol Related Injury 
(COMPARI) put into writing on the 3rd September a 
complaint that he developed out of a meeting held on the 
24th June 1993. In this letter he complained about the 
conduct of the Applicant during a meeting called to organise 
the painting of a fence opposite the Court House which was 
to be held in conjunction with a family fun day. He was of 
the view that the Applicant had raised the issue of having 
alcohol on sale. He became embroiled in an argument with 
her because he was of the view that alcohol was a factor in 
a high proportion of domestic violence incidents and in other 
violent acts. Therefore he did not wish to have alcohol, 
which is often used as an excuse by offenders who have 
committed crimes against women, on sale given the type of 
public involvement which was planned for the exercise. In 
his evidence Mr Harrison said that the Applicant could not 
see the logic of the argument and launched a personal attack 
on him saying that he had made the meeting extremely 
uncomfortable and that he was involved in a conspiracy 
against her. He rejected the suggestion from Mr Giudice that 
he was an antagonist in the argument. He was also concerned 
that the Applicant had breached an accepted practice not to 
personally criticise fellow professionals at public meetings. 
He said that this was particularly so given the tone and 
volume of the Applicant's voice. He was unable to 
communicate with her in any productive manner. 

Another example was given during the proceedings in the 
evidence of Ms Margot Boetcher. She related that during a 
meeting held on the 13th of August 1993, the Applicant had 
expressed concern about her duties. Ms Boetcher had read 
out the duty statement and offered the view that they were 
clearly stated and delineated. Ms Boetcher said that the 
Applicant then indulged in obfuscation about the meaning 
of some words to the extent that Ms Boetcher suggested to 
her that she was trivialising the issue. This caused the 
Applicant to explode into anger and accuse Ms Boetcher of 
calling her trivial. In Ms Boetcher's opinion, her shouting 
and behaviour was unprofessional. She was so concerned 
that the Applicant was attempting to bully or manipulate the 
Committee members that she passed that information on to 
other members of GSARC, and after the dismissal commit- 
ted her thoughts to writing. She also said in her evidence that 
one of the differences she had with the Applicant was that 
she was not punctual and disorganised, and that the meetings 
of the DVS Management Committee often deteriorated until 
they were extensive discussions about the Applicant's list 
of duties and the Funding Agreement. The discussions were 
not about matters which ought to be addressed by the 
committee or relevant to the delivery of a domestic violence 
service. 

There were also internal conflicts within GSARC. There 
were concerns raised by the support staff over the 
Applicant's attitude to them. So much so that Kaye Lake 
eventually decided that the secretary allocated to support the 
Applicant had reached such a stage in her relationship with 

the Applicant that it was necessary for the Applicant's 
administrative work to be allocated elsewhere. It was also 
said that the Applicant, on occasions, took up to seven drafts 
to write a letter. 

Some members of the DVS Management Committee 
decided that they ought make some observations about the 
behaviour of the Applicant. This was done in a confidential 
memorandum which was produced by Dorothy Laughlan 
with inputs from Margot Boetcher. Apparently Ms Boetcher 
worked on the draft of the document and her comments were 
incorporated into a final document which was prepared by 
Ms Laughlan. The document, which is before the Commis- 
sion in Exhibit M7, indicates that the committee had decided 
it would be an Advisory Committee and not a Management 
Committee. The committee expected that the Applicant 
would take notes which she did at the first two meetings but 
the minutes were never sighted. There was no structure to 
the committee meetings. It was agreed between them that 
they would take the minutes in turn. A member, Jo Booker, 
took minutes at two meetings but they were not sighted by 
anyone else. This was notwithstanding the Applicant ran the 
meetings. She never referred to any previous minutes and 
never asked for confirmation. There was a lack of continuity 
from one meeting to the next. The document records that the 
impression of the three signatories was the Applicant was 
disorganised. She arrived late to the majority of meetings, 
apparently due to personal problems. Information requested 
of her had not been supplied and she often left relevant 
information in her office. The meetings were inordinately 
wrong and the Applicant continually discussed her duty 
statement or the Funding Agreement. She appeared not to 
be capable of accepting advice and appeared to be trying to 
manipulate the committee to gain support to oppose the 
GSARC Management Committee. 

On checking about the Applicant's alleged dissatisfaction 
about secretarial support the Committee was told that she 
made poor use of the staff, gave indecipherable drafts and 
made frequent contradictory changes to letters. It was 
conceded that the Applicant was good at presenting her 
ideas but nothing seemed to flow from them. It was on a 
confidential memorandum from the DVS Management 
Committee members that the GSARC Management Com- 
mittee decided that there should be a staff appraisal of the 
Applicant. The 25th of August 1993 was set after many 
attempts by Ms Lake to pin the Applicant down to a time 
that she would be available. 

GSARC also complained that there were breaches of the 
Applicant's contract insofar as confidentiality was con- 
cerned in that she discussed with persons who are 
unauthorised, matters relating to the policies of GSARC. An 
example of this was an allegation that the Applicant, at 
Aboriginal Awareness Day, in response to a question 
implicitly criticised GSARC for failing to provide services 
for men. She further breached that confidential obligation 
by allowing domestic violence clients' partners to come into 
GSARC premises after hours. She had also, contrary to 
GSARC policy, counselled domestic violence perpetrators. 
A number of clients refused to seek further counselling from 
her. There were a number of this type of complaint and this 
raised an issue which has become the subject of examination 
in the proceedings before the Commission in Exhibit M10. 
This exhibit provided an analysis of domestic violence 
statistics from April 1993 through to March 1994. During 
the evidence of Kaye Lake she told the Commission that the 
precise figures were not available to her during the 
Applicant's tenure, however Ms Lake was well aware that 
there had been an extremely small throughput of clients. 
There had also been a very small increase in new cases. By 
June 1993 she was concerned that if GSARC could not 
demonstrate that there had been sufficient use of the 
facilities provided by the funding, then the funding would 
be reviewed. She went on to describe to the Commission, 
by reference to Exhibit M10, how that circumstance had 
changed following the dismissal of the Applicant. There was 
a further complaint that, at the time of the dismissal, there 
had been a failure to provide the necessary statistics in 
relation to work load and that was also a breach of the duty 
statement. 
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There was a concern by GSARC that on a number of 
occasions the Applicant said to members of the DVS 
Management Committee and the GSARC Management 
Committee that she was being sabotaged by other staff 
members and further, that when she had made these 
complaints, she refused to discuss them. That, too, was a 
breach of her duty. Kaye Lake had tried to make it clear to 
the Applicant that her job was not to co-ordinate. Kaye Lake 
claimed she made continual efforts to counsel the Applicant 
in relation to carrying out her duties to the extent that 
eventually she said to the Applicant that if she thought her 
duty statement was wrong she should raise it with the 
appropriate committee. Insofar as time keeping was con- 
cerned, clients were often kept waiting in the GSARC office. 
The Applicant refused to co-operate in the organisation and 
diarisation of appointments and her case load control 
suffered as a result of that. 

Faced with all these difficulties, GSARC tried to assist 
the Applicant to better understand her terms of employment. 
As indicated earlier, there were the efforts of Kaye Lake to 
inform the Applicant that her role should be focused on 
counselling and building up a case load, as opposed to 
organising groups of volunteers and funding. It was the 
GSARC Management Committee's considered view that 
GSARC was not ready for the use of volunteers. It needed, 
first, to establish a case load of clients and to organise 
systems to look after that case load before volunteers were 
brought into the operation. The Applicant was told this as 
early as May and again in June. David Harrison and the 
Applicant had the dispute, as described above, about supply 
of alcohol at the Stop Domestic Violence Day. The 
Applicant was told in response to that complaint that she 
was not a co-ordinator and not to be involved in those types 
of activities. The Applicant's conduct in meetings of the 
DVS Management Committee was such that she was 
counselled again as to her job description and told that she 
did not have to participate in the Committee if she was 
finding the whole thing too stressful. 

Late in July 1993, there was a meeting held with other 
Counsellors because of conflict that had arisen over the 
preference of a DV client seeking counselling from a 
counsellor other than the Applicant. The Applicant ex- 
pressed unhappiness about this. On the 11th August 1993, 
there was another incident where the Applicant expressed 
dissatisfaction with two domestic violence clients wishing 
to stay with GSARC counsellors. She was again told by 
Kaye Lake that she was a counsellor and not a co-ordinator 
and that she should consult her duty statement, particularly 
when one of the counsellors had reported to Ms Lake that 
the Applicant had refused to take domestic violence referrals 
as per her duty statement. 

In August 1993, there was also a problem relating to the 
raising of funds. Kaye Lake reminded the Applicant once 
again that her role was that of a counsellor. Around this time 
there were complaints received from clients about the 
Applicant's approach to her duties, for instance keeping 
them waiting. There were allegations that the clients found 
her frightening. All of these things led to the decision by 
Kaye Lake to insist upon a staff review on the 25th of 
August 1993. She fixed the date after she had tried on a 
number of occasions to pin the Applicant down as to a date 
which would be suitable to her. Kaye Lake's view was that 
the Applicant had deliberately avoided setting a date for the 
review. 

After the 25th of August 1993 conference did not take 
place, at least with the presence of the Applicant, it was 
decided that there should be a date fixed for another meeting. 
Ms Lake had instructed the support staff to make appropriate 
arrangements. She was informed in due course that the 2nd 
of September 1993 was not a suitable day because the 
Applicant would not be available. On the 2nd of September 
1993, Ms Lake became aware that the Applicant was, or 
would be, attending a meeting of the DVS Management 
Committee which had been put into recess by the GSARC 
Management Committee on the 27th of August 1993. In 
conjunction with other members of the GSARC Manage- 
ment Committee, she drafted the letter of suspension which 

was delivered by Kellee Walters to the Wonthella House 
meeting. 

Kellee Walters is a Police Officer and the Applicant had 
said in her evidence that Constable Walters appeared at the 
Wonthella House meeting in her Police uniform. In her 
evidence, Ms Walters denied that she was dressed in 
uniform or driving a Police car. In fact, she used her own 
car and had her child with her. Ms Walters had asked the 
Applicant to come outside the meeting in order that she 
could give her the letter in privacy. This did not occur 
because the Applicant refused. She told Ms Walters that if 
she had something to say, she could say it in front of the 
people at the meeting. With reluctance, Ms Walters then 
read the letter out to the person who were present. 

On the 6th of September 1993, the GSARC Management 
Committee went ahead with the staff review meeting which 
had been advised to the Applicant in the suspension letter 
of the 2nd of September 1993 (Exhibit G5). The Applicant 
attended the meeting and consented to it being tape 
recorded. A transcript of the tape was produced and is in 
evidence in Exhibit M5. It was the evidence of Kellee 
Walters that, from her point of view, the meeting was 
unsatisfactory. Every opportunity was given to the Appli- 
cant to respond to the questions being asked of her. She 
declined to do so and even though Lana Glogowski 
suggested the meeting be put off for a week, as far as Ms 
Walters and other members of the Committee were 
concerned, enough was enough. It was decided that the 
meeting should be brought to an end. After the Applicant 
left the meeting the GSARC Management Committee 
decided to terminate her services. A termination letter was 
drafted, signed and delivered to her home. It was the 
intention of the GSARC Management Committee that the 
Applicant be given 14 days' notice of dismissal, but it opted 
to leave her on suspension during the 14 day period and not 
to resume her duties. This was their intention, even though 
the termination of the contract of employment letter seemed 
to indicate otherwise (see Exhibit G6). 

The preceding narrative provides sufficent scan of the 
positions of both parties to this adjudication. 

At the commencement of the proceedings on the 16th of 
February 1994, Mr Malone, of Counsel who then appeared 
for GSARC, put a motion to the Commission that the 
application should be dismissed on the basis that GSARC 
was not correctly named. He also submitted that the 
application should also be dismissed on the grounds that 
since the filing of the application on the 8th of November 
1993, there had been a subsequent amendment to the 
Industrial Relations Act 1979 (the Act) so that the 
application was incompetent because it was not made within 
the time specified in Section 29(b)(i). He also submitted that 
the ratio decidendi of the decision of the Industrial Appeal 
Court in the Coles/Myer Case (Coles/Myer v. Coppin and 
Others (1993) 73 WAIG 1754), properly applied, was such 
that in the current circumstances, the Commission has no 
jurisdiction. 

The Commission dealt with the motions during hearing. 
Its response appears on pages 66 to 70 of the transcript. The 
arguments raise issues which are fundamental to this 
adjudication. The arguments of Mr Malone were rejected for 
the reasons which appear in edited form as follows. 

The argument mounted by GSARC on jurisdiction is an 
argument that I am able to hear pursuant to section 24 of the 
Act. By that section the Commission has jurisdiction to 
determine in any proceedings before it whether any matter 
to which proceedings relate is an industrial matter. The 
finding by the Commission on that question is, subject to 
Sections 49 and 50 of the Act, final and conclusive with 
respect to those proceedings. That means that the appeal 
provisions of Section 49 cannot be accessed until the matter 
is concluded unless the Commission gives leave for appeal. 
Such leave may be granted pursuant subsection (2)(b) of 
section 24. 

GSARC, through its Counsel Mr Malone, mounts an 
attack upon the standing of the application on three limbs. 
I deal with each of them separately. The first is that the Act 
contains powers, or jurisdiction is conferred, for an 
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industrial matter to be referred to the Commission by a 
number of persons, including the case of an employee a 
claim that they have been unfairly dismissed or that the 
employee has not been allowed a benefit, not being a benefit 
under an award or order to which he is entitled under his 
contract of service. 

The initiating section, therefore, is Section 29(b)(i). Such 
an application was generated by the Applicant in documen- 
tation filed in the Registry of the Commission on the 18th 
of November 1993. It is the argument of Mr Malone that 
there has been a substantial amendment to the Act, which 
has resulted in a variation to Section 29 by amending 
paragraph (2), so that an application by the referring 
employee cannot under Section 29(l)(b)(i) be made more 
than 28 days after the day upon which the employee's 
contract of employment is terminated. 

As I understand Mr Malone's submission, he says the 
Commission is required to deal with the application as the 
Act is at the date of hearing. The significant date, he says, 
is the 18th of November 1993, that is when the matter was 
referred. The Act has been amended by the Industrial 
Relations Amendment Act 1993 and the instrument of 
amendment contains the words that the Act "comes into 
operation on the day on which the Workplace Agreements 
Act No. 13 of 1993 is proclaimed". 

The Workplace Agreements Act was proclaimed by the 
Governor in Council on the 30th of November 1993 and that 
post dates the date of filing. In my view, the relevant act of 
Parliament as to whether the application could proceed 
under the old provisions, that is, when there was no 
limitation on the time a person had to file an application 
after termination of a contract of service, is to be found in 
the Interpretation Act 1984. 

The Interpretation Act 1984 in section 35(5) provides— 
"Where a written law repeals an enactment and 

substitutes provisions for the enactment repealed then 
the repealed enactment remains in operation until the 
substitute provisions come into force." 

Applying that section to the dates which are relevant in 
this case, it would mean that at the date the application was 
filed the pre-existing provisions were extant. There was also 
in Section 37 of the Interpretation Act a general savings on 
repeal provision which in my understanding would mean 
that where a written law repeals an enactment, the repeal, 
unless a contract intention appears, does not under section 
37(f) affect any investigation, legal proceeding or remedy 
in respect of any right, interest, title, power, privilege, status, 
capacity, duty, obligation, liability, and burden and that any 
such investigation can continue as if the written law had not 
been passed. My finding is that Section 35 of the 
Interpretation Act is a relevant section and if one applies that 
and the general savings on repeal provisions, that means the 
application is not a nullity on the grounds that the Act has 
been amended. Therefore the Commission can continue to 
deal with it. That disposes of the first limb of the argument. 

The second limb of the argument propounds that on the 
decision of the Industrial Appeal Court in the Coles/Myer 
Case (supra) the Commission has jurisdiction to handle the 
matter where there is an extant contract, or a contract likely 
to be created or continued. It is argued that because there 
is a provision in the original contract of employment, that 
it would end in December 1993 (see Exhibit Gl) the 
application must fall on the rule in Coles/Myer (supra). For 
that reason the Commission has no jurisdiction. 

The rebuttal for that proposition is put by Mr Giudice, of 
Counsel. He says that even though the written contract 
between the parties showed a date of completion in 
September, there is a corollary contract, albeit verbal in 
nature, for the contract to continue until a later time—until 
April 1994. Evidence was called to support the assertion. As 
far as I can ascertain, there has been no rebuttal of that 
evidence and the assertion stands unchallenged therefore I 
am obliged to accept it. That is, that the contract consisted 
of a written arrangement between the parties with another 
verbal arrangement, and that constituted a variation to the 
written contract. 

If I am right about that, then Coles/Myer (supra) has no 
application in this case because there was still a contract 
capable of being on foot, except for the fact that there had 
been a dismissal. Even if I am wrong about the evidence I 
have received, I say also that the ratio of Coles/Myer 
(supra), when properly applied to the facts of this case, do 
not lead one to the conclusion that there is a lack of 
jurisdiction. Therefore I am not attracted to the second limb 
of the argument and I would dismiss it. 

The third limb of the argument is that there is doubt as 
to the proper identification of the employer. I have heard 
evidence about that and I think the question of funding is 
perhaps a side wind to the argument. To me the question of 
whether there is an employment relationship depends upon 
the fundamental rights and obligations which exist between 
the employers and employees, that is the employer has right 
of control and the direction of the employee and is to provide 
work at a certain time and a certain place. It appears that the 
fundamental control test is met here as far as GSARC is 
concerned. 

That control continued during the employment contract. 
I think the evidence of Mrs Mildred Edwards supports this 
proposition quite strongly. In fact her own relationship with 
GSARC is a similar one. GSARC was her employer at the 
material time. It may well be that there is a different 
employer now. I am of the view that if there is a different 
employer, it is most likely WIN. On the evidence it has most 
likely taken over the affairs of GSARC and could well be 
responsible for GSARC now and in the past. Out of that I 
draw the conclusion that there was an employer in the 
context of the way the word 'employer' is defined in the Act. 
There was an employee as well. The Act relates to industrial 
matters and relations between employees and employers and 
therefore there is jurisdiction. It could well be that if an order 
were to issue against GSARC, there may be difficulties in 
the enforcement of that order. I make no further comment 
about that other than to say that if there is another employer 
who is a successor to GSARC, it may be argued that they 
share the responsibility or, alternatively, the Commission 
has power under Section 27(l)(j) to direct parties to be 
struck out or parties to be joined to proceedings. In the event 
of such a motion being put to the Commission, I would 
consider it. 

My answer to the challenge of jurisdiction is I find that 
the Commission has jurisdiction and I will proceed to hear 
and determine the matter. 

Following the delivery of the above decision, on the next 
day of hearing Mr Giudice raised two preliminary matters. 
First dealt with whether the dismissal is a dismissal without 
notice and because of that there was an obligation of the 
employer to show, on the balance of probabilities, that 
misconduct had in fact occurred, or that the dismissal was 
fair and that there were good reasons for it. The second issue 
concerned whether if Mr Giudice's client was successful in 
her case and received an order for recoup of money, then she 
may be thwarted in her attempts to recover those moneys 
by GSARC winding up, or having its funding cut, or having 
WIN stepping in and taking control of the operation. Mr 
Giudice made submissions which appear in the transcript 
and the Commission heard rebuttal from Mr Clohessy, who 
had then assumed representation of GSARC in place of Mr 
Malone. At pages 79 to 83 of the transcript is the 
Commission's response. The Commission's comment, 
edited, appears hereunder. 

The first point that Mr Giudice's makes is, in effect, that 
there has been a summary dismissal made in this case. On 
the authority in Newmont Australia Ltd v. The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (1988) 68 WAIG 677 (the Newmont Case). Mr 
Giudice says that there is here a reversal of the onus. 

Dealing with the matter, first one has to background the 
point against the facts. An examination of the Contract of 
Employment is necessary (Exhibit Gl). The contents have 
not been challenged. I accept the contract and accepted it as 
part of the underpinning of the finding I made on 
jurisdiction. Exhibit Gl is a document which describes the 
contract of employment between the Applicant and GSARC. 
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It is a detailed contract of employment and in Clause 17 
there is a termination clause which provides— 

"Except in instances of gross misconduct the 
Management Committee shall give two weeks notice 
in writing to the Domestic Violence Counsellor. 

... without notice no salary shall be payable for any 
period following the time of dismissal." 

In my view that is simple language and its meaning is 
clear and unequivocal and not ambiguous in any way. What 
happened is that for reasons that will be explored later in this 
case there was a termination of contract and the letter of 
termination is set out in Exhibit G6. The first two paragraphs 
of that letter are as follows— 

"Your contract of employment dated 16 April 1993 
is terminated as of 6 September 1993. 

Termination is occasioned due to conflict and refusal 
to discuss issues of concern when requested by the 
Management Committee." 

And later— 
"In accordance with your Contract you are given 14 

Days notice of dismissal. You are directed to remain 
on suspension for this period and not resume your 
duties." 

For one to ascertain the real reason for the dismissal, we 
can look at the evidence later. At the time of termination, 
for there to have been a dismissal without notice, there 
would have to be a dismissal for misconduct. The dismissal 
letter does not say that termination is for misconduct at all. 
It states the termination is occasioned due to conflict and 
refusal to discuss issues of concern. In my understanding of 
the usual application or meaning of the word "misconduct" 
those matters do not fall within the category of industrial 
misconduct as normally identified. 

Secondly, having set out why the termination is occa- 
sioned, the writer then refers to the contract. The letter sets 
out "you are given 14 days' notice". That is as provided 
in the contract. The letter then says "You are directed to 
remain on suspension for this period and not resume your 
duties". Such a decision from the employer is perfectly 
available to it under the law. If the employer opts to suspend 
an employee and to pay her for not doing work, that is an 
option available to them. 

Even though the Applicant was on suspension, she was 
paid. In fact, according to her application, she received in 
the vicinity of $2,000. It appears to me that is the real 
context of the dismissal. The Newmont Case (supra), as Mr 
Giudice says, refers to a question of onus of proof, but that 
issue is more clearly articulated, in my respectful view, in 
the decision of the Industrial Appeal Court in the Shire of 
Esperance v. Mouritz (1991) 71 WAIG 895 (the Mouritz 
Case), where Kennedy J. dealt with the ingredients of the 
process of a dismissal. It appears as though the onus of 
proving the unfairness never shifts from the Applicant. What 
does shift is the evidentiary burden of proving the fact of the 
dismissal. They are two different things. The onus of 
fairness always remains with the Applicant and it is the 
evidentiary onus of proving the fact of the dismissal that can 
change. Of the case law, I have a slightly different view to 
that articulated by both of the advocates. This takes me to 
my finding on the first point argued. As I currently see the 
information before the Commission, the dismissal is not of 
the nature which would be such that there is a need for 
GSARC to bear the evidentiary burden for the establishment 
of the fact of the dismissal and so I dismiss the first 
preliminary point. 

The second point was the question of an application for 
joinder, pursuant to Section 27 of the Act, of WIN as a 
respondent. 

Under Section 27 of the Act the Commission is 
empowered to do a number of things at any stage of the 
proceedings. There are specific interlocutory powers the 
Commission has and can exercise those powers during 
proceedings without committing to writing its Direction 
instrument. By Section 27(1 )(j) the Commission can direct 
parties to be struck out or parties to be joined. Under Section 
26 of the Act the Commission, in the exercise of its duty, 

is required to act according to equity, good conscience and 
the substantial merits of the case without regard to 
technicalities and shall have regard for the interests of 
persons concerned, whether directly affected or not or where 
appropriate for the interests of the community. It is within 
that broad range of rules, if I can put it that way, that the 
Commission is to act. The provisions of Section 26 are not 
powers, they are a code by which the Commission must 
operate as a place of equity. What I am obliged to do is to 
conduct these proceedings in such a way that one arrives at 
an expeditious, just and meritorious solution to the problem. 

I heard a range of evidence concerning who might well 
be the proper parties to these proceedings. I was urged to 
discontinue the application on the basis of lack of 
jurisdiction because GSARC was said not to be the 
employer and someone else was. I made a finding about 
jurisdiction that I see no reason to change. It seems what I 
am being asked to do by joinder is to provide a mechanism 
whereby there is a sureness that in any decision in favour 
of the Applicant that results in Orders for payment, payment 
would be recoverable. What I have to do is discover who 
the employer was at the time, then consider the evidence and 
then make the decision about whether there was unfairness 
in the dismissal and whether there should be a reinstatement. 

The fact of the matter is that in this jurisdiction the 
primary remedy is reinstatement, the question of compensa- 
tion can only be considered if reinstatment is effected (see 
Robe River Iron Associates v. ADSTE (1988) 68 WAIG 11, 
Kounis Metal Industries v. TWu (1992) 72 WAIG 2018) and 
Coles/Myer (supra)). If I decide that the Applicant was 
unfairly dismissed and I order her reinstatement, it would 
be to a position with GSARC. Now it is not germane to 
matters before me where GSARC gets its funds. What I am 
sure of at the moment is that GSARC still exists. I am 
satisfied from what I have heard that GSARC exists by 
virtue of funding which is being administered by a body 
known as WIN. It is, in my view, unnecessary for me to 
make any further enquiry into who the funding body is. The 
Commission handles a number of cases where there are 
bodies who are employers and are created by funding from 
external sources. The Commission constituted by myself has 
heard a number of cases involving Aboriginal employment 
funded by ATSIC. For instance, there are many examples 
where funding is from outside the employer's own resource 
and in private industry it is just the same. I do not think there 
is a necessity for me to add WIN as a Respondent. It seems 
to me that GSARC is still an employer. No one has said it 
is not. There is evidence from Mrs Edwards who said she 
was an employee of GSARC. She said she was still 
employed by them and they paid her salary. She said she 
could be dismissed by the Management Committee of 
GSARC and that is notwithstanding that she described 
herself as a Co-ordinator of WIN. It appears to me that 
GSARC is an employer able to hire and dismiss. That is 
clear from the funding agreement (Exhibit G9). GSARC is 
therefore the true respondent to this application. Whether Mr 
Giudice's prediction that GSARC may be wound up to avoid 
an obligation would occur, I do not know, but I would 
suspect that the community would not tolerate such an 
evasion of responsibility if it was established before this 
Commission that such a public organisation had a responsi- 
bility to make such a payment. In view of what I have said, 
I do not intend to add WIN as a Respondent in these 
proceedings. 

At the conclusion of the second preliminary decision, the 
Commission proceeded to hear the evidence and submis- 
sions of the parties. I have adequately outlined the relevant 
parts of the large body of viva voce and documentary 
evidence before the Commission and I turn to my analysis 
of the matters for adjudication. 

First I need to touch upon the law which is to be applied. 
Mr Clohessy referred me to a large number of cases which 
he says are applicable in the circumstances. Mr Giudice 
referred me in particular to Miles and Others v. The 
Federated Miscellaneous Workers Union of Australia, 
Hospital Service and Miscellaneous, W.A. Branch (1985) 65 
WAIG 385 (the Undercliffc Case). The Undercliffe Case 
sets out the fundamental rules to be applied. The question 
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to be examined is not as to the respective legal rights of the 
employer or the employee, but whether the legal right has 
been exercised so harshly or oppressively so as to amount 
to an abuse. There was some debate concerning the form of 
the dismissal in this case, but as I have found earlier, the 
dismissal was not a summary dismissal and there is therefore 
no obligation upon the employer to show, on balance, that 
misconduct occurred, or to accept an evidentiary onus in that 
respect. There is an obligation, however, on the Applicant, 
who makes the allegation of unfairness, to show there has 
been oppression or injustice in dealing with her on behalf 
of the employer (see the Mouritz Case (supra)). On the dicta 
of R v. The Industrial Court of South Australia ex pane 
General Motors Holden (1985) 10 SAR 1982, the lawfulness 
or otherwise of a dismissal is but one relevant factor to be 
taken into account. In other words, it is one of the matrix 
of matters which need to be examined (see the Mouritz Case 
(supra)). In making an assessment as to whether the 
dismissal is unfair or not, it is not the province for the 
Commission to take over the functions of the employer in 
relation to selection and it will only intervene when it is 
necessary to protect an employee against an unjust or unfair 
exercise of the employer's right of dismissal (see Barrett v. 
Women's Hospital Crown Street (1947) AR (NSW) 565). 
This dicta was confirmed in Amalgamated Metal Workers 
and Shipwrights Union of Western Australia v. Robe River 
Iron Associates (1989) 69 WAIG 905. What is required of 
the Commission in this type of proceeding is to determine 
whether there was a fair and reasonable explanation for the 
decision to dismiss which, viewed objectively, would be 
regarded by a fair minded person as being totally legitimate 
for the action taken. It is not for the Commission to simply 
substitute its own opinion for that of the employer as if it 
were the employer (see Wool worth (South Australia) Ltd v. 
Schultz (1985) 52 SAIR 281). Nor is it the duty of the 
Commission to act as if it were a surrogate manager (see 
Robe River Iron Associates v. Construction, Mining and 
Energy Workers Union of Western Australia (1989) 69 
WAIG 1027 and also a Decision of the Full Bench in 
Minister for Police and the Commissioner of Police v. 
Desmond John Smith (1993) 73 WAIG 2311). 

There is a recent Decision of the Federal Court which is 
relevant. In NI9 of 1992, George Albert Byrne v. Australian 
Airlines Limited and NI 10 of 1992, George Mortimer Frew 
v. Australian Airlines Limited, a Decision of the Full Bench 
of the Federal Court issued on the 7th of February 1994, the 
Members of the Bench canvassed the employer's obligation 
to afford employees' substantive and procedural fairness 
and, particularly, the obligation to carry out reasonable 
investigations to ascertain and specify misconduct and to 
consider mitigating factors when that information is 
possessed of the employer. The Reasons of their Honours 
in Byme and Frew contain some contemporary views on the 
issues of procedure which are relevant in this application. 
In the joint reasons of Beamont and Eerie JJ, it is indicated 
on page 25 by the Judges that: 

"A reasonable employer could and should be 
expected to indicate to the employee in ordinary and 
clear language the particular matter which was of 
concern so as to provide the employee with an adequate 
opportunity to persuade the employer that the concern 
so raised was justified or that the employee's conduct 
should be excused." 

And on page 27— 
It is well established that it is not sufficient that an 

employee have a chance to state his or her own case 
in detail; the employee must know sufficiently what is 
being said against him or her so that he or she can 
properly put forward his or her own case (see Bentley 
Engineering Co Ltd v. Mistry (1978) IRLR 436); 
Anderman, op cit at 141-2; cf Parr v. Whitbread (1990) 
IRLR 39." 

In his Reasons for Decision in the same case, Justice Gray 
articulated some useful guidance to employers on their 
obligation to afford employees procedural fairness. His 
Honour held that the obligation to afford procedural fairness 
requires an employer to conduct a reasonable investigation, 
to formulate what is alleged an employee has done or failed 

to do, to put the allegations to the employee and give the 
employee a fair opportunity to be heard, both in respect of 
the allegations and as to whether the employee should be 
dismissed, and to take into account relevant matters which 
might mitigate the action taken by the employer. On my 
reading of the whole of the judgement the principle issue 
that seems to have persuaded each of the Judges that the 
conduct of the respondent in that case was unreasonable, 
was the failure by it to make clear to the dismissed 
employees what view it took of their conduct and why it was 
considered that they were involved in conduct which would 
justify the dismissals. 

My views of the matter for adjudication are these. The 
Applicant was engaged to perform a contract of service 
which was specified in a document sent to her and was 
particularised in a Duty Statement. She was at pains to 
concern herself that the duties were of a wide nature as it 
appeared she had aspirations to involve herself in employ- 
ment that included more than counselling. On the expert 
evidence of Mr Wooller, which I accept, the Applicant 
would have been justified in thinking that her duties, as they 
were described in her Duty Statement, did prescribe a range 
of functions for her to do. For instance, in order to do crisis 
intervention, she would need to know the identification of 
agencies which could be brought into operation to assist in 
the delivery of crisis care. She, though, saw the job as one 
which involved a community role with her building a 
complete service. She contemplated that included volunteers 
and cross relationships with other agencies with an aim of 
putting a complete service in by the time her contract came 
to a conclusion. It is reasonable to conclude that this was 
her aim as it was clear that she intended the position only 
to last until April 1994, when she had arranged to return to 
university to continue her studies. 

When the Applicant started work, she went about the 
tasks of creating relationships with agencies, publicising her 
availability and so on, and she did some counselling. 
GSARC was quite happy with that approach to the work. 
From their point of view, if the Applicant was to operate as 
a counsellor, she needed to have appropriate contacts within 
the Geraldton community. But they figured, on the evidence 
of Margot Boetcher and Kaye Lake whose evidence 1 accept, 
that six weeks was a reasonable enough period for the 
Applicant to make these necessary connections. However, 
at die end of that period, if not slightly before it, they saw 
that the Applicant was continuing to develop this broad 
approach to her work to a far greater extent than they had 
contemplated. They thought it reasonable that the Duty 
Statement required cross agency consultation but they were 
concerned to create a service which provided a real relief to 
persons in the community who needed that relief. The 
necessity of this relief had been apparent to the members in 
WIN and GSARC for some time to the extent that they had 
consistently lobbied to get a Domestic Violence Service in 
place. By this, they meant a counsellor able to help people 
who were in the circumstances of domestic violence and 
who fell within the category they described in the Duty 
Statement. 

From the evidence, it is my conclusion that the parties' 
views of the role diverged after about six weeks employment 
when the Applicant continued to wish to develop her 
concept of the overall service whereas her employer had 
concluded that she had developed her contacts sufficiently 
to the stage that she could deliver the service for which they 
employed her, that is to be a counsellor. These difference 
of views caused conflict between Kaye Lake and the 
Applicant and the Applicant and various members of her 
Advisory Committee, although she did have some support- 
ers on her Advisory Committee as she had some supporters 
amongst her clients. The reality is, though, that on the 
evidence before the Commission, if one considers the 
evidence of Elsie Johnstone and her partner, some of the 
Applicant's approaches to counselling were not, in then- 
eyes, acceptable. She ran into similar problems during her 
part time contract at the Greenough Regional Prison. The 
Applicant denies that she made long phone calls to various 
people and was in conflict with them and emotional about 
her work or was struggling with her duties. The evidence of 
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Peter Moore about his experience with the Applicant is 
corroborative of much of the evidence which was produced 
by GSARC which made these allegations. Mr Moore, who 
appears from his evidence to be a man highly experienced 
in prison management and therefore people management, 
particularly in stressful circumstances, gave evidence of the 
lengths to which he went to explain to the Applicant why 
there must be a parting of the ways between them. I accept 
Mr Moore's evidence in this respect in preference to that of 
the Applicant. What happened with the Applicant at 
Greenough Regional Prison is very similar to the complaints 
that were made about her by the members of GSARC. Those 
complaints, on the evidence, could well have been well 
placed and were issues which needed to be raised with her. 

I also accept the evidence of Mildred Edwards concerning 
her experiences with the Applicant, particularly in respect 
of the long telephone calls. The same type of calls of an 
extended duration were made to Kellee Walters. I accept her 
evidence that she offered assistance by listening but 
eventually found the calls to be somewhat of a nuisance. I 
am inclined to accept the evidence of Denise Laughlan, 
along with that of Margot Boetcher, that there were 
difficulties with the Applicant regarding her attendance at 
the Advisory Committee as well as her general modus 
operandi. llierefore it is quite understandable that the 
management of GSARC wished to have a discussion with 
the Applicant about her conduct in these respects. In fact, 
they were obligated to have such a discussion in accordance 
with the Contract of Employment to which they were bound. 
As for the Code of Behaviour which was referred to by Kaye 
Lake, there was no evidence before the Commission that the 
Applicant was ever given a copy of the Code of Behaviour 
and I must conclude that she never saw one. Notwithstand- 
ing that, there was a procedure clearly set out in the 
Employment Contract, and in particular in Clause 16 which 
required disputes to be handled in a particular way. 

GSARC commenced upon the path of the dispute 
resolution in accordance with the Disputes Procedure. It has 
to be assumed that Kaye Lake was designated to discuss the 
complaint with the Applicant and to outline to her how she 
must improve. It is also clear that Kaye Lake was required 
to set a review date and she did so. I accept her evidence 
that she eventually decided to fix the date of the 25th of 
August 1993, on her own volition as she could not organise 
the date with the Applicant. It should be said at this stage 
that all the Applicant had been confronted with was that 
there was a different view between Ms Lake and herself 
about how the contract ought to be interpreted. At that time, 
insofar as I can glean from the evidence, there had been no 
direct complaints to the Applicant about the other matters 
to which I have already eluded which may have led to 
concern by the GSARC Management Committee. It is clear 
that some members of the Management Committee may 
have had these concerns earlier but they were not formally 
put to the Applicant prior to the 25th of August 1993. What 
was in debate between her and Kaye Lake was the difficulty 
with co-ordination and periphery issues dealing with the 
way she conducted herself. 

The meeting of the 25 th of August 1993 did not occur 
because of the Applicant's sickness and I accept that she 
could not attend the meeting for that reason. Then the 
GSARC Management Committee decided that there would 
be another date set. Ms Lake did not attempt to go about that 
by herself. On the evidence she asked one of the support staff 
to arrange the meeting. There is nothing in the evidence to 
show that the Applicant's view of the request was made to 
her to meet on the 2nd of September 1993, was anything 
different to that she reported in her evidence. That is, she 
was asked whether she was available on the 2nd of 
September 1993. She said no and said where she would be; 
but the next step was not taken. She was not asked when she 
would be available or indeed if she was available later on 
that day. The Applicant therefore, on receiving advice from 
Jo Booker that a meeting would be held at Wonthella House, 
was able to nominate that she would be back by late in the 
afternoon on the 2nd of September 1993, and could attend 
such a meeting if she was invited to do so. I find, on the 
evidence, that the suggestion by GSARC that the Applicant 

deliberately set up a meeting of the rescinded committee was 
a wrong view of the facts. At the time she was approached 
by Jo Booker the Applicant had no idea when a meeting with 
the GSARC Management Committee would be scheduled. 
She did, though, have an idea that a meeting would be 
necessary. It was within the employer's discretion, at any 
time, to specify to the Applicant when a meeting would take 
place and to require her to attend. It could have done so by 
telling her not to go to Mullewa on the 2nd of September 
1993. The evidence of Kaye Lake is that she considered 
doing so but opted against it. That is a decision of Ms Lake 
on behalf of the employer but there can be no reflection on 
the Applicant because that decision was made. 

As for the service of the suspension letter, I accept the 
evidence of Kellee Walters that she was sent to serve the 
letter. I also accept her evidence that she did so in her 
civilian clothes, not dressed in her Police uniform as the 
Applicant suggested. I accept the evidence that Kellee 
Walters wished to serve the suspension letter in a discreet 
and private manner but for reasons of her own, the Applicant 
by her own conduct caused it to be read out to a number of 
persons and thereby have it published. This behaviour is not 
inconsistent with the type of behaviour she had been 
exhibiting since the conflict between her and GSARC had 
degenerated to the stage it had prior to the 25th of August 
1993 meeting. The letter was served and the review date was 
set for the 6th of September 1993. The Applicant had little 
opportunity to get advice about the letter. She was entitled 
to receive legal advice because the letter of the 2nd of 
September 1993 suspended her. There was no doubt that her 
continued employment was in jeopardy and she was entitled 
to seek advice about her position. I accept her evidence, and 
the submissions from the Bar table from her Counsel, that 
she was unable to get legal advice in time for the meeting 
other than that she should attend the meeting and she should 
ask for, in effect, further and better particulars about the 
claims made against her. The Applicant was entitled to have 
particulars about those claims. The suspension letter was not 
clear in detail as to what the issues were. They were 
expressed under broad headings. The advice that the 
Applicant received was sound legal advice and she should 
have been able to receive further information from her 
employers. This is clear when one applies the dicta in Byrne 
and Frew (supra) to the facts here. 

The employer is to conduct a reasonable investigation and 
is to formulate what the employee has done or failed to do. 
The letter of the 2nd of September 1993, falls short of those 
requirements. The employee is entitled to have the allega- 
tions put to them and be given a fair opportunity to be heard 
in respect of the allegations. It is obvious that it would be 
impossible for the employer to take into account relevant 
matters which might mitigate the action to be taken by it if 
the employee has no detail of the allegations. Clause 16.2 
in Disputes Procedure of the Contract of Employment 
requires that the DV Counsellor be given written notice of 
the complaint against her. Any reasonable interpretation of 
written notice of the complaint must mean a written notice 
that describes the complaint with adequate detail. Clause 
16.2 also requires that the aim of the meeting which is to 
be convened to discuss the issue would be to resolve the 
dispute and, if required, to identify the steps that need to be 
taken to improve the situation. This did not happen on the 
6th of September 1993. What occurred was that the 
Applicant, acting properly on legal advice, asked for further 
information. She was in a situation where she must have 
been aware that her job was under threat. That must be so 
because she was being examined by a number of members 
of the Committee. The so-called appraisal was being taped 
and she had been suspended. All of these things taken 
together could not fail to put into the mind of any person 
in that situation the fear that her job was under threat. When 
the Applicant rightly acted upon her legal advice, she was 
dismissed. 

It was at that stage, in my view, that GSARC ran foul of 
its own disputes procedure. It did not try and identify steps 
that needed to be taken to improve the situation. The steps 
were obviously that the advice of Lana Glogowski should 
have been taken, the meeting adjourned and the Applicant 
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given the opportunity of getting proper legal representation. 
It was said on behalf of GSARC that one would not normally 
have representation at a staff appraisal. That is quite correct 
but to call what happened on the 6th of September 1993, a 
staff appraisal is to disguise what the meeting was really 
about. The meeting was about whether the Applicant had 
sufficient explanation of her conduct which would satisfy 
the employer that the job ought to continue. It was not to 
appraise her work at all. It was a meeting which was called 
to review her continued employment and to that extent, the 
Committee was in breach of the disputes procedure. At that 
stage, it was only half way through the procedure. It is 
required to repeat the procedure if the problem persists and 
it is only after the repetition that a final warning could be 
given and after that, a notice of dismissal. 

On my understanding of the evidence, GSARC were quite 
entitled to have doubts about the way their employee was 
approaching her work. She was approaching it in a way not 
desired by them and probably not at the standard required 
by them. They were entitled to have her remedy her 
approach and reach an understanding about what they 
wanted her to do as their employee. However, the matter got 
out of hand, as it were, once the suspension action was taken. 
The suspension action was pre-emptive. It appears that some 
members of the GSARC Management Committee had 
reached the end of their tether with the Applicant and 
because of this they did not go about the procedure to 
remedy the behaviour in the way that their own contract of 
employment sets out. Therefore, in those circumstances, 
they denied her the protection of procedure which is set out 
in the contract of employment and are, most probably, in 
breach of the contract of employment in so doing. They also 
denied her the right of legal representation and her right to 
know fully what the charges were that she had to answer. 
In those circumstances the dismissal must be unfair. This is 
not to say that members of the GSARC Management 
Committee are not good minded people acting with the 
highest of community spirit. What it does mean is that in 
an important area of employment law, they have not met 
their obligations. Whether the Applicant has met her 
obligations to them has not been fully tested. The Applicant 
was entitled to have the input of GSARC into how they 
wanted her to conduct herself and because of the circum- 
stances I have described, that did not happen. In view of this, 
and on applying the case law, the Commission is obliged to 
find and declare that the dismissal of the Applicant by 
GSARC was industrially unfair. 

Insofar as reinstatement is concerned, it is clear on the 
Decision of the Full Bench in Federated Clerks Union v. 
George Moss (1991) 71 WAIG 318 and in Gawooleng 
Dawang Inc v. Beverley Anne Lupton, Sheree Dannenburg 
and Janice Trembath (1993) 73 WAIG 39, that the remedy 
to be given in these circumstances is reinstatement unless 
there are overwhelming reasons for that not to happen. On 
my previous findings in this matter, the Contract of 
Employment only has until the 19th of April 1994 to run, 
in any event. The Commission has decided that, in view of 
this short period of service, the Applicant's presence at 
GS ARC would not provide a serious impediment to its work 
and it will Order that the Applicant present herself for duty 
on the 15 th of April 1994, and on presentation that she be 
offered employment as a Domestic Violence Counsellor. It 
may well be that immediately that she is engaged that 
GSARC would require her to answer the questions about her 
performance that presently are unanswered. It may opt, if it 
is not satisfied with the Applicant's responses, to, in 
accordance with the Contract of Employment, terminate her 
services at a time in the future. However, fairness and the 
terms of the Contract of Employment require that process 
be allowed to take place. 

The Commission heard from the parties concerning the 
question of compensation and the Commission's powers in 
these circumstances to award compensation. Mr Giudice 
says that the Commission ought apply the provisions of the 
Act as they were at the time of filing of the application. 
Whether that is right or not, in my view, and notwithstanding 
the arguments of Mr Clohessy, the Commission, either 

under the Act as it was prior to the amendment or now, is 
empowered to award compensation with reinstatement. I 
have also considered Mr Clohessy's argument that the 
Applicant has done insufficient to mitigate her cost. Given 
the Applicant's professional employment requirements and 
her location during the relevant time, I consider the attempts 
she made to obtain income were acceptable. 

The Commission will issue a Declaration and Orders that 
the Applicant was unfairly dismissed, that she, on presenting 
herself for duty at the usual starting time on the 15th of April 
1994, be re-employed, that she be compensated for wages 
lost between the time of dismissal and the date of 
re-employment and that her contract be deemed to be 
continuous for the purpose of any entitlements. 

Minutes of Proposed Declaration and Orders now issue. 
The parties are required to advise the Commission by 
10.00am on Thursday, the 14th of April 1994, if they wish 
to Speak to the Minutes of Proposed Declaration and Orders. 
In the absence of any advice, the Commission will take it 
that the parties waive the facility under Section 35 of the Act 
to Speak to the Minutes. 

Appearances: Mr P.G. Giudice, of Counsel and with him 
Ms D. McVee, of Counsel on behalf of the Applicant. 

Mr T.J. Malone, of Counsel and with him Ms S. Xavier 
and later Mr R.W. Clohessy on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lynette Marshall 
and 

The Management Committee of the Geraldton Sexual 
Assault Referral Centre. 

No. 1461 of 1993. 

COMMISSIONER J.F. GREGOR. 
14 April 1994. 

Order. 
WHEREAS on the 13th of April 1994, the Commission 
published its Reasons for Decision and Minutes of Proposed 
Order in Application No. 1461 of 1993; and 

Whereas on the 14th of April 1994, the Commission 
conducted a Speaking to the Minutes of Proposed Order; and 

Whereas it was agreed between the parties that the 
headnote of the Order should be varied by identifying the 
Respondent to the application as The Management Commit- 
tee of the Geraldton Sexual Assault Referral Centre; that 
Order No. (2) be varied by adding after the word 
"Counsellor", the words "which will expire at the close of 
business on the 18th of April 1994'', and adding a new Order 
(6) which would provide that the Applicant's application for 
costs be determined on a date to be fixed; 

Now therefore the Commission, having heard Mr P.G. 
Giudice, of Counsel and with him Ms D. McVee, of Counsel 
on behalf of the Applicant and Mr T.J. Malone, of Counsel 
and with him Ms S. Xavier and later Mr R.W. Clohessy on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby declares and orders:— 

(1) That on the 6th of September 1993, Lynette 
Marshall was unfairly dismissed from her position 
as a Domestic Violence Counsellor at the Ger- 
aldton Sexual Assault Referral Centre. 

(2) That on Lynette Marshall presenting herself for 
duty at the employer's premises on the 15th of 
April 1994, at the usual commencement time, that 
she be offered a contract of employment as a 
Domestic Violence Counsellor which will expire 
at the close of business on the 18th of April 1994. 
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(3) That re-employment shall commence from the 
time and date in (1) hereof. 

(4) That provided the Applicant presents herself for 
re-employment as prescribed in (2) hereof, the 
Respondent shall pay her an amount equal to the 
wages she would have received during the period 
from when the dismissal took place until the date 
of re-employment pursuant to this Order. 

(5) That her employment shall be deemed to be 
continuous for the purpose of entitlements. 

(6) That the Applicant's application for costs be 
determined on a date to be fixed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Metin 

and 
The Owners of Stratford on Swan Strata Plan 7322 T/F Spira 

Pty Ltd ACN 008 992 425 T/A City Waters Lodge. 
No. 107 of 1994. 

COMMISSIONER J.F. GREGOR. 
15 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 2nd of February 1994, 
David Metin (the Applicant) applied to the Commission for 
an Order pursuant to Section 29(b)(i) of the Industrial 
Relations Act 1979 (the Act) on the grounds that a dismissal 
of him by the Owners of Stratford on Swan Strata Plan 7322 
T/F Spira Pty Ltd ACN 008 992 425 T/A City Waters Lodge 
(the Respondent) made by letter on the 6th of January 1994, 
was harsh and unfair. 

Mr Crossley, who appeared for the Applicant, told the 
Commission that the Applicant had been unfairly dismissed 
and the action was simultaneously procedurally unfair, harsh 
and unconscionable. The Applicant had been employed by 
the Respondent in the capacity of a handyman at its City 
Waters Lodge property. According to Mr Crossley, the 
dismissal took place when the Applicant says he was on 
workers' compensation; an allegation disputed by the 
Respondent. Mr Crossley alleged that the Applicant's work 
was exemplary and that the Respondent in dismissing him 
had not given him procedural fairness. Further, the employer 
had changed the reasons for the dismissal from those 
described in the letter of dismissal given on the 6th of 
January 1994 (Exhibit C7), and substituted different reasons 
when further particulars of the employer's position were 
given in a letter dated the 2nd of March 1994 (Exhibit C9). 
It was the Applicant's averment that there was no 
breakdown in the relationship between himself and other 
employees. This was because the nature of his duties had 
very little to do with clerical staff in the organisation. 

In support of the Applicant's case, David Metin gave 
evidence. He said that he had first come to meet the person 
he knew as the manager of the employer's City Waters 
Lodge establishment, Ms Jan Crane, on the 3rd of November 
1993, when she interviewed him. He had described his 
qualifications to her, telling her that he was a registered 
builder who had run a family business in another State for 
seven or eight years. He had given to Ms Crane a series of 
references from other employers (see Exhibit C3). He 
described his duties as involving maintenance work which 
ranged from fixing dripping taps to plastering of units. He 
was to be paid $718.00 per fortnight. His hours of duty were 
to be Monday to Thursday. 8.00am to 4.00pm and Friday 
from 8.00am to 4.30pm with half an hour for lunch. This was 
to be flexible. He was given a uniform. 

The Applicant said he was given no instructions on safety 
procedures. The references referred to above, showed him 
to be an honest, hard working person who respected fellow 
employees. He said that past history continued in the first 
three weeks of his employment during which time Ms Crane 
was his supervisor. He gave evidence that he would receive 
his daily work assignments by reporting to the front office 
and asking what needed to be done. He says that he did not 
have much contact with the clerical staff at the front office 
but that they kept a book with maintenance and repair 
requirements for the day and they listed in it various jobs. 
He was required to report back after he had completed the 
tasks. Even though the Applicant said he had no problems 
with the clerical staff, there was an exception in the case of 
Ms Sharon Saggers. He thought there seemed to be some 
friction between them. Simply, she did not seem to like 
having him around. He said that he spoke to Ms Crane about 
the matter as it caused him concern. He was told not to worry 
about it 

About three weeks after he commenced employment Ms 
Crane ceased to be his supervisor and he dealt thereafter 
with Mrs Dale Flowers. Mrs Flowers was the Cleaning and 
Domestic Supervisor. She would write jobs for him in an 
exercise book. He would report to her in the morning, do the 
jobs and report back. An example of the type of work he did 
was presented in Exhibit C3. Mr Metin denied that he ever 
abused Mrs Flowers or had any disagreements with her at 
all. He was never reported to management by her for 
refusing to carry out any lawful instruction. 

The Applicant gave evidence that on the 23rd of 
December 1993, he had a fall soon after he started work. He 
slipped on some stairs and later felt some discomfort in his 
back. He saw Ms Crane in the yard and asked her if he could 
go home. She said that would be OK if he was sick. He then 
went home. His pain lasted for some time but dissipated 
enough for him to return to work at around 3.00pm. He 
worked, he says, until 7.30 or 8.00pm. On the next day he 
attended a chiropractor who said he had inflammation due 
to a sharp twist or fall and needed rest. He later also went 
to a doctor who advised him not to go to work. He says he 
advised the Respondent of this on the Tuesday the following 
week, that is the Thesday after Christmas. He then says that 
he was summarily dismissed on the 6th of January 1994, by 
a letter from Ms Crane dated that day and delivered to him 
(Exhibit C7). He also says that on the 4th of January 1994, 
he received a letter from Mr G. Asian who was the Secretary 
of the Company. The letter related to his workers' 
compensation claim and, he says, gave him the impression 
that it was accepted by the Respondent that he was off duty 
because of a work related injury. Later, the compensation 
claim was denied by the employer's insurer. 

The Applicant claims that although his dismissal letter 
nominated that his services were terminated because of 
alleged derogatory and offensive comments about staff 
members, his separation certificate specified no reasons 
other than that he was dismissed for misconduct (Exhibit 
C5). He was disturbed by the contents of the letter as he had 
never abused any staff members. On the 8 th of January 1994, 
he telephoned Ms Crane to discuss returning some items 
belonging to the Respondent. She accepted that he would 
bring the items in but offered him no further explanations 
on his dismissal. On the 19th of January 1994, he wrote to 
Ms Crane to ask what the alleged comments were that he 
was supposed to have made (Exhibit C8), but he received 
no reply to that letter. 

Later in his evidence, the Applicant said that two days 
prior to his injury on the 23rd of December 1993, he had 
asked Ms Crane why he had obtained his position. He did 
so because he had been self employed for seven years and 
wanted to know Ms Crane's impression of him. She had told 
him then that he was qualified and experienced for the work. 
He had a great personality, got on well with everyone and 
had common sense. He said in his evidence that he first 
became aware of the details of the allegations against him 
when he saw the further and better particulars which had 
been given by the Respondent at the request of his advocate. 
Mr Crossley (Exhibit C9). He said that no one had ever 
complained about his behaviour nor did he receive any 
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memorandum about behaviour or any derogatory comments. 
He could not explain to the Commission why there was a 
conflict between his evidence and the assertions of the 
Respondent. In particular, he made no derogatory remarks 
about management supervision, be that directed to Ms Crane 
or to Mrs Flowers. He had no indication from the 
management that he was disrupting the workforce. He 
denied making a crude and offensive remark about Ms 
Saggers and said he had never received a communication 
about the use of any such language. Finally he assured the 
Commission that he would be able to work with the staff, 
including Ms Crane. 

In cross examination he denied that he had difficulty in 
taking instructions or that he was resentful at having to do 
so. Mr Metin reviewed the procedures involved in allocation 
of work to him. He confirmed that three weeks into his 
engagement, the supervision of his work reverted to Dale 
Flowers. It was denied by the Applicant that it was ever 
difficult to find him, and he said that on the contrary, he 
would always make himself available for work. He denied 
that he was asked not to loiter around the front office, nor 
was there any occasion that Ms Saggers told him to get on 
with his work. The only time that the problem with Saggers 
was raised was by him when he approached Ms Crane about 
the friction between himself and Saggers. He was only 
around the front office area if it was to see Ms Crane or to 
check the book. He might have been there for a couple of 
minutes sometimes, but no longer. He said that he was never 
counselled or questioned on any matters when returning the 
equipment to the Respondent after the contract had finished. 
He was told by another worker that he had been sacked due 
to a false workers' compensation claim. He did not accept 
that he was counselled on a number of occasions by Ms 
Crane or Mrs Flowers about following procedures, although 
he made some small concession in that respect. However, 
this did not mean, and he did not admit, that he was 
counselled on behaviour, conduct, attitude or how he carried 
out his work. Nor did the management raise with him that 
he was not available when required. He said in cross 
examination that he did not habitually make derogatory 
comments about management and he found it curious and 
disturbing that these accusations were made against him. 

No further witnesses were called on behalf of the 
Applicant but the Commission heard from a number of 
witnesses on behalf of the Respondent. The first was Ms Jan 
Crane. She had been employed with the Respondent for nine 
years and had been its Marketing Manager for three to four 
years. The business of the Respondent involved providing 
accommodation servicing the tourist industry. The Respon- 
dent operated a property which comprised of self catering 
motel apartments. Service was a key aspect in the business 
and a pleasant and quick responding staff was a necessity. 
Her job included overseeing the general business, looking 
after the staff and making sure they were performing up to 
standard. If there were problems she would look at the 
servicing and maintenance of rooms. She said that she was 
very proud of the employees who worked for the Respon- 
dent. Many of the employees had been there for a number 
of years which was exceptional for the hospitality industry 
which, so far as employment goes, is transient in nature. 

Ms Crane said she had employed the Applicant as a 
handyman and that she summarily dismissed him on or 
about the 6th of January 1994. She did not see him again 
but spoke to him once on the telephone. She gave evidence 
to the Commission that on the 23rd of December 1993, she 
recalled the Applicant approaching her, saying he was 
feeling ill and that he must have eaten something. She was 
sure that nothing was mentioned about a fall or a back injury. 
She responded by telling him to go home if he felt sick. She 
gave examples to the Commission of the procedure for 
allocating work to the maintenance man. She told how she 
supervised his work for the first three weeks of his 
employment. It became a problem because she could not 
keep track of him. Comments were made that he could not 
be found so she made him responsible to the Housekeeping 
Supervisor, Mrs Flowers, who would be in a better position 
to know where all the staff were. She conceded that the 
Applicant's attitude was satisfactory in the first three weeks 

but it deteriorated after that. She said that things started to 
then go amiss. She received various reports from staff who 
said that the Applicant could not be found and that the work 
was not being reported back to the front office as completed, 
or it was taking too long when it was done. It was essential 
that the reports of the completion of work be transmitted to 
the front office immediately to enable them to allocate 
rooms and to give prompt service to their clients. Ms Crane 
said that she spoke with the Applicant about reporting back 
and made it clear to him the essential nature of the 
requirement. 

The complaints eventually became extensive and daily 
and included backchatting and being what Ms Crane 
described as "smart". A lot of complaints came from Ms 
Saggers at the front office. These complaints included 
loitering and hanging around the office. Ms Crane had 
spoken to the Applicant about these matters, as well as 
reporting back, but the complaints continued. She related 
that sometime late in his employment the Applicant had 
asked her why she had employed him and she told him that 
it was due to his background and common sense. She did 
not say that it was because he gets on well with office staff 
as she had no way in which to gauge that at the time he was 
engaged. She remembered that on the 23rd of December 
1993, that the Applicant had told her that he was sick but 
she was unaware whether he returned to work that day. She 
did know he was absent thereafter. She related that after 
Christmas, she received a written complaint from Alita 
Adams who alleged that the Applicant had made a remark 
about Dale Flowers to the effect that she was extremely 
uneducated and that she had misspelt a word on a written 
instruction. This caused Ms Crane to undertake investiga- 
tions. She interviewed a number of the staff and during that 
process she received a large number of additional com- 
plaints. Included amongst them were alleged comments by 
the Applicant that management was incompetent, and that 
Ms Crane herself was disorganised and did not know what 
she was doing. Alita Adams reported that the comments 
were made to her quite often in the morning at the front 
office. Dale Flowers reported to Crane comments by Metin 
that had been made about Ms Saggers. These comments 
were of a derogatory, rude and sexist nature, 

Ms Crane said that when the Applicant telephoned her 
regarding returning the Respondent's property he did not 
bring up the subject of his dismissal at all. She thought that 
there were grounds for dismissal for misconduct due to the 
seriousness of the complaints. She did not see it as a problem 
that she had not spoken to him about them specifically. This 
was because of the extent of the complaints. She would have 
expected a denial from him if she had asked for his version, 
but in any event she satisfied herself that the matters 
complained of actually happened. She believed and trusted 
her staff who had made those complaints. If there had been 
an exit interview it would have made no difference to her 
decision. Ms Crane gave evidence that she had thought 
through all of the events and would not change her mind as 
she believed that in all the circumstances she had made a 
proper decision. The staff were pleased with the decision she 
made and felt that their complaining had not been wasted, 
as they were feeling uneasy about the whole situation. Ms 
Crane said that if there was a reinstatement there would be 
problems with the staff which would cause friction, and 
some staff would leave. She did not wish to lose valuable 
people. She thought that in all the circumstances it was 
necessary for her to take prompt action at the time, due to 
the seriousness of the alleged remarks that had been made 
about management and staff. She had attended seminars 
about the dismissal process and she understood from them 
that the seriousness of the complaints she discovered in her 
investigations was such that it justified summaiy dismissal 
in this case. 

The Commission also heard from Dale Flowers. She was 
employed to do the laundry and supervise the housemaids. 
She supervised the Applicant for about three weeks. His 
function was to perform day to day maintenance. She would 
sometimes put his required duties in a maintenance book but 
if there were very urgent jobs to be done she would go and 
find him herself. Because of this she was required to know 
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where he was, although on many occasions she did not. Most 
times he would do the work when he was ready. This, 
however, was unsatisfactory as the Applicant's tenure was 
during the busy season and work needed to be done straight 
away. She asked the Applicant to ring through and tell her 
as soon as rooms were finished, but he would never do so. 
On a number of occasions she had taken him aside and told 
him that the rooms come first. She tried to instil into the 
Applicant the need to have matters attended to straight away 
but his response was not satisfactory. She had also taken him 
aside on a number of occasions and told him about the 
problems created by his conduct. She had tried to work as 
a team with him. For instance, she helped him with repairs 
of fly screens. He then went to other staff and gloated about 
her working for him and he did so in a spiteful way. She was 
offended by this conduct. He had made remarks about Jan 
Crane saying that she was disorganised and that she did not 
know what she was doing. He had said that Sharon was a 
"bitch" and in front of other workers in the lunch room. 
Flowers was constantly on his back to make sure he was 
doing his work and she spent more time with him than with 
any other staff. One day she had left him a list of work to 
do and he had passed comments that her writing was what 
one would expect from an uneducated person. This made her 
feel very hurt and angry and she reported this to Jan Crane. 
From her point of view, it was a constant battle from the time 
the Applicant started with her to get him to do his work. She 
did not want to ever work with him again. He would not take 
orders and he had a very poor attitude towards his 
co-workers. As his supervisor she expected respect from him 
and that he not backchat her. He just would not do what she 
asked him to do when she asked him. She had discussed 
problems with Ms Crane on a couple of occasions. She 
described the Applicant as a very pushy person with a smart 
attitude who rubs people up the wrong way. He just did not 
get on with people and smart mouthed them. 

The Commission also heard from Alita Adams. She gave 
evidence that she was one of the clerical staff working in 
the front office. Her main function was to look after guests. 
She would also arrange for maintenance to be done that was 
reported to her. As part of the successful discharge of her 
functions she needed to know when the jobs were 
completed. She had spoken to the Applicant about loitering 
in the office area, who was distracting her by sitting and 
talking to her when she was trying to do her job. She had 
let her supervisor, Sharon Saggers, know but it was hard to 
get the Applicant out of the office. This happened a couple 
of times a week. His duty was to check his work list and then 
go off and perform it. He would try to make general 
conversation and at times he said that Jan Crane could not 
do her job and was disorganised. He also said that Dale 
Flowers was incompetent. He did this regularly; almost 
every day. She eventually had had enough of hearing the 
comments and reported them to Sharon. Ms Saggers had 
taken the matter up with him but he did not take any notice 
of her admonitions. In addition to the derogatory comments 
he made about Dale Flowers, he had boasted to the front 
office staff that he had got her working for him. 

Before considering the law to be applied in this matter I 
need to make some comment about the witness evidence. In 
this case the testimony of the Applicant must be tested 
against the corroborated testimony of the witnesses who 
appeared on behalf of the Respondent. There is a wide 
difference between the recollection of both of the parties. I 
have, in an effort to resolve the difference, carefully 
considered each of the witnesses' evidence. I have had 
regard to their conduct in the witness box, their demeanour 
and how they responded to questions both in evidence in 
chief and in cross examination. I find that the evidence of 
the Respondent is more cogent and has the feeling of 
reliability about it. It has the added value of corroboration. 
The witnesses Crane, Flowers and Adams gave evidence 
which is believable and has the ring of truth about it. 
Therefore, when weighing the evidence of the parties to this 
matter, where the evidence of the Applicant differs from that 
of the Respondent I favour that of the Respondent. 

I now need to review the law to be applied. The rules are 
set out in Miles v. The Federated Miscellaneous Workers 
Union of Australia, Hospital Service and Miscellaneous, 
W.A. Branch (1985) 65 WAIG 385 (the Undercliffe Case). 
In particular the principle is that the reinstatement power 
possessed of the Commission is only to be exercised where 
the employer's action is harsh or unjust in relation to the 
particular employee. The proper test was that described by 
McKeon J. in Western Suburbs District Ambulance Com- 
pany v. Tipping (1987) AR 273 at 280, where he said "Has 
there been or has there not been oppression, injustice or 
unfair dealing on the part of the employer towards the 
employee?" 

There is a further matter that needs to be considered here. 
Much of the Applicant's case relies upon alleged failure by 
the employer to give procedural fairness to the Applicant in 
that he was not interviewed prior to his dismissal. As I 
understand the submissions of Mr Crossley, he says that 
failure to give procedural fairness of this nature will bring 
into question the whole of the process of dismissal 
regardless of other facts. These matters were canvassed in 
Shire of Esperance v. Peter Maxwell Mouritz (1991) 71 
WAIG 891 (Mouritz Case No. 1). In that case Kennedy J. 
wrote at 895 the following: 

"In my opinion, any breach of the rules of natural 
justice was a relevant circumstance in the determina- 
tion of the critical question as to whether the dismissal 
was harsh or unjust. Whether an employer, in bringing 
about a dismissal, adopted procedures which were fair 
to the employee is an element in determining whether 
the dismissal was harsh or unjust—see The Law of 
Employment, Macken, McCarry & Sappideen, 3rd ed, 
277-278, and the authorities there cited. In some cases, 
this can be a most important circumstance. But in a case 
such as the present, no question of invalidity of a 
decision, as such, falls for determination. The case does 
not turn simply upon the respective legal rights of the 
parties." 

Rowland J. also relevantly commented on the issue on 
page 897 where he said: 

"I accept that in an appropriate case the Commis- 
sioner and the Full Bench would have power to find 
that there was a lack of procedural fairness which 
would justify an order directing an employer to 
reinstate an employee. Neither, however, has express 
power to declare or order that a dismissal was void, or 
perhaps voidable, for want of procedural fairness. Such 
an order would of course simply set aside the dismissal 
and it would make it unnecessary to order reinstate- 
ment... I am not at all convinced that the Full Bench, 
or the Industrial Appeal Court, has jurisdiction to 
declare an action void with the consequences that 
would follow from such a declaration. That is usually 
within the supervisory jurisdiction of the Supreme 
Court." 

Later in the Mouritz Case No. 1, at page 899, Nicholson 
J. also commented on the issue: 

"For the reasons I have given, I consider the Full 
Bench was correct in its conclusion that the respondent 
had not been given a fair hearing by the appellant. That 
is an element in determining whether the dismissal was 
harsh or unjust—Macken, McCarry and Sappideen, 
"The Law of Employment" 3rd ed, 277-8. As there 
explained, the mere fact that the employee did not have 
a proper opportunity to explain or has not been warned 
of the possibility of termination does not automatically 
entitle the applicant to a remedy. No injustice will 
result if the employer could be justifiably dismissed." 

There was some confusion in the decision of the Full 
Bench on the matter remitted out of Mouritz Case No. 1 and 
the matter returned to the Appeal Court in Shire of 
Esperance v. Peter Maxwell Mouritz Appeal No. 10 of 1991 



1346 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

(1991) 71 WAIG 3134 (Mouritz Case No. 2). In the 
unanimous decision of the Court, the Acting President 
Rowland J., cited the reasons of Kennedy J. in Mouritz Case 
No. 1 (op cit) and, in particular, the writing in page 895 of 
the report to which I have quoted above. Of that opinion, the 
learned Acting President said: 

" 'This passage makes apparent that the factors of 
possible procedural unfairness are but one of the factors 
to be weighed by the Full Bench. What is required is 
that the Bench weigh those matters along with the 
findings of fact and assessments of credibility ... and 
any other components of the evidentiary matrix before 
it as an appellate bench." 

Applying this law to the facts in question, it is my analysis 
that here there is an employee who worked reasonably well 
for the first few weeks of his employment. On the evidence, 
I find that his work gradually deteriorated. I do not accept 
the evidence of the Applicant to the contrary. I am also of 
the view that he was clearly warned about his behaviour and 
the warnings were so frequent that any reasonable person 
would have reached the conclusion that if he continued with 
the same course of conduct that his job could well be in 
jeopardy. For reasons best known to the Applicant, he 
somehow missed the importance of these warnings. What 
has happened is that during his absence from work in 
circumstances which are subject to dispute, because of a 
complaint made in writing to her by one of her staff, Ms 
Crane found it necessary to investigate more thoroughly the 
circumstances of the Applicant about which she already had 
some knowledge. The investigation revealed more informa- 
tion of such a serious nature that it caused her to draw the 
conclusion that his conduct was such that it went to the root 
of the contract, as it were, and that the contract should be 
terminated forthwith. It appears that one of the important 
factors was the comment attributed to the Applicant about 
one of the employees, a comment containing an obscene 
word with sexist or sexual overtones. However, this was but 
one of the serious defects in his conduct that Ms Crane found 
and she decided to terminate his services forthwith. 

It is said by Mr Crossley that the Applicant was surprised 
at the content of the further and better particulars when they 
were given by the Respondent. Of that complaint I say that 
a fair reading of the further and better particulars indicates 
no more than an expression in detail of what was put in the 
letter of termination. There was no surprise information 
presented at hearing, as was alleged by Mr Crossley. Mr 
Crossley alleges that there was a deficiency in the process 
in that Ms Crane did not interview the Applicant and allow 
him to comment upon what she had uncovered during her 
investigation. I agree with him. That is a fault in the 
procedure and it is a fault that a prudent employer, when 
embarking upon a course such as the one in this case, would 
try to avoid. The question is, does that fact of failure to give 
procedural fairness in the circumstances described bring into 
question, or void, the whole of the process? Clearly, on the 
dicta of Rowland J. in Mouritz Case No. 1 (op cit) quoted 
above, the Commission has no power to make void a 
dismissal by virtue of a failure to give procedural fairness. 
It is obvious that if a decision to dismiss is voided, that leads 
to an automatic reinstatement and as Rowland J. indicates, 
neither the Full Bench nor the Industrial Appeal Court has 
such power. That is within the supervisory jurisdiction of the 
Supreme Court and it follows, quite obviously, that a 
Commissioner acting singly has no such power. But even 
if one puts a different gloss on the submission, that is, that 
there has been a procedural unfairness and therefore this 
should bring the Commission to the conclusion that there 
ought to be reinstatement on that basis alone, the writing of 
Rowland J. in Mouritz Case No. 2 (op cit) makes it clear that 
procedural fairness is but one of the factors which need to 
be weighed. It has to be put into the evidentiary matrix 
alongside findings of fact and assessments of credibility. In 
this case, my assessment of credibility falls on the side of 
the Respondent. I accept its evidence in preference to that 
of the Applicant. Insofar as the facts are concerned, I have 
found that the Applicant had been told about deficiencies in 
his conduct and he should have been aware of the threat to 
his employment of the continuation of that type of 

behaviour, or at least a reasonable person should have been 
aware. So the findings of fact and credibility fall on the side 
of the Respondent. The onus of proof of unfairness lies with 
the Applicant. That it is a summary dismissal does not 
change the onus to establish unfairness. If the question of 
deficient procedure is considered in all of the mix of matters, 
including fact, credibility and onus, it is clear to me that the 
failure of the Respondent in this case to interview does not 
overwhelm all of the other factors in favour of its decision 
to terminate. My decision in this case is that the action of 
the Respondent has not been harsh or unfair and for these 
reasons the application will be dismissed. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
Applicant. 

Mr L.H. Pilgrim appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
David Metin 

and 
The Owners of Stratford on Swan Strata Plan 7322 T/F Spira 

Pty Ltd ACN 008 992 425 T/A City Waters Lodge. 
No. 107 of 1994. 

COMMISSIONER J.F. GREGOR. 
15 April 1994. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr L.H. Pilgrim on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR. 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suze Sparkes 

and 
Lancaster Group Pty Ltd. 

No. 169 of 1994. 
COMMISSIONER A.R. BEECH. 

22 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: The dismissal of the applicant on 
28th January 1994, which the applicant claims is an unfair 
dismissal in the terms of s.29 of the Act, came about in the 
following way. 

The respondent sells cosmetics and fragrances in depart- 
ment stores. In the circumstances before die Commission it 
sells its product in the Myer store in the city (referred to 
hereinafter as "Myer"). The applicant was employed by the 
respondent to work in the Myer store. The Commission 
presumes that this is pursuant to an overall arrangement 
between the respondent and Myer store although the full 
details of the arrangement between the respondent and Myer 
are not clear. 

Although the applicant worked at the Myer store it is clear 
on the evidence that the applicant was employed by the 
respondent to this matter and not by Myer. The evidence has 
shown that the applicant was directly employed by Ms 
Elliott from the respondent. The offer of employment was 
made and accepted between the parties without any prior 
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reference to Myer. The applicant worked the hours set by 
and subject to variation by the respondent. The respondent 
paid the applicant's wages, workers' compensation and 
superannuation payments. The respondent deducted the 
appropriate tax. 

After September 1993 the respondent and Myer entered 
into an arrangement whereby Myer re-imbursed 50% of 
these costs to the respondent. However that re-imbursement 
does not alter the fact that it was the respondent which 
directly paid the applicant for work performed. Further, the 
applicant regarded the respondent as her employer. The 
respondent regarded the applicant as its employee and on the 
evidence of both Myer's Cosmetic Floor Sales Manager and 
Personnel Manager, Myer regarded the respondent as the 
applicant's employer. 

However Myer did have the right to exercise some control 
over the work of the applicant. On the applicant's own 
evidence Myer could direct the applicant to serve on other 
counters within the cosmetic department. Further the 
applicant was expected to observe Myer's policies and 
procedures and for that purpose was given an induction 
interview. The applicant regarded herself as "serving two 
masters". If Myer had the right to exercise some control 
over the applicant, could it be argued that Myer was properly 
to be regarded as the applicant's employer? I do not think 
so for the following reasons. When examining the criteria 
used for determining the relationship of employee to 
employer the ability to control the work performed has been 
seen as the most important of the various tests. In Stevens 
v. Brodribb Sawmilling Company ((1986) 160 CLR 16) 
Mason J at p. 28, with whom Brennan J generally agreed, 
referred to the importance of the right to control. The High 
Court considered the use of a "multi-factor" approach with 
control being the foremost among the factors. Mason J said 
at p. 24: 

"But the existence of control, whilst significant, is 
not the sole criterion by which to gauge whether a 
relationship is one of employment. The approach of 
this Court has been to regard it as merely one of a 
number of indicia which must be considered in the 
determination of that question ..." 

That was said in the context of a case about whether a 
person was an employee or an independent contractor. 

However the principle in determining the employment 
relationship is applicable to the circumstances of the 
applicant in this matter to the respondent. 

It is to be noted from the facts of this matter that the right 
reserved to Myer was not so much to control the applicant's 
day to day work. The applicant's evidence is that in her work 
she was left to her own initiative to build up a customer base. 
There is no evidence of Myer controlling or having the right 
to control the manner in which the applicant carried out her 
duties. Although Myer was able to direct the applicant to 
work at another counter, this right was never in fact 
exercised. The reservation of the right to control went to the 
policies and procedures of Myer. As has been noted, the 
hours of work were set by the respondent. In all of the 
circumstances it is possible to conclude only that the 
applicant's employer was indeed the respondent and not 
Myer. 

The applicant commenced employment with the respon- 
dent in March 1993 selling perfume, whilst waiting for the 
cosmetic product launch in September. Her work was 
always at the Myer city store. The cosmetic product launch 
was in September. It is clear from the evidence of the 
applicant and Ms Elliott that although the launch was 
successful there was a frequent shortage of stock, particu- 
larly in one line of cosmetic. In part the shortage arose at 
that time due to the ordering of stock through the Myer 
ordering system. 

In October 1993 the applicant was congratulated on 
achieving a sale "especially since, you are so low in stock 
at the moment". She was also awarded the respondent's 
Consultant of the Year 1993 Award. This Award states: 

"We are delighted to have you as part of our winning 
team and without your dedication, motivation and 
commitment to the job our excellent results in your 
store would not have been possible." 

The Award is signed by the respondent's Managing 
Director, its National Sales Manager and its W.A. Sales 
Manager. 

On a few occasions when stock was short and a customer 
was "desperate" the applicant would sell the customer a 
"tester" sample. A tester is a sample which accompanies, 
but is not part of, stock for sale. It is not charged for and 
is marked with a label which indicates that it is a sample 
"not for resale". In such a case, the tester sold was the same 
size as the product to be sold and was sold for the same price 
as the product. It was sold on the understanding that the 
customer would return the tester when the stock was 
available and the customer would then be given a new item 
from stock. In those circumstances the Commission has 
doubts whether the expression "selling a tester" is an 
appropriate description of what has occurred. On those facts 
it may well be interpreted that a customer has merely bought 
in advance and paid for a particular item which was not then 
in stock. Until the item is in stock and available, the 
customer is given the use of a sample at no extra cost to the 
customer. Such a practice is surely not restricted to the 
cosmetic industry. This interpretation was not argued before 
the Commission. Indeed, both parties have referred to the 
practice as "selling a tester". Accordingly, but with some 
reservation, I shall similarly use that description. 

On an occasion in October 1993 the applicant happened 
to mention to Myer's Cosmetic Floor Sales Manager that she 
had just done this on two occasions. The Sales Manager 
reproved the applicant for this practice stating that Myer 
could not sell something it did not itself own, that it was 
contrary to Myer policy and evaded sales tax laws. As to the 
last point the Commission passes no comment whether that 
is indeed the case. It is sufficient for the purposes of these 
reasons to note that the practice contravened Myer policy. 
She indicated that the applicant should no longer use that 
practice. The Commission is satisfied that the applicant 
indicated that she would not do so again. 

Approximately one hour after that event Ms Elliott came 
to the store. The applicant made a point of saying to Ms 
Elliott that she had been "in trouble" with Myer and 
explained the circumstances. The applicant maintains that 
Ms Elliott said that she was aware that stock was low and 
that she should continue to sell testers if it was necessary 
but that she should keep it known only to the applicant and 
another consultant working for the respondent at Myer. 

Ms Elliott however is not as categoric. She says that she 
cannot recall her exact words. She says that she responded 
to the applicant that if it had been done, then it had been done 
and she would "rather you didn't do it again". 

This conversation is crucial to later circumstances. After 
seeing both witnesses and considering the evidence, the 
Commission has no hesitation in accepting the applicant's 
evidence in this matter. The Commission found the 
applicant's evidence quite clear and unshaken in cross- 
examination. The applicant gave her evidence in a most 
honest and forthright manner. Ms Elliott is unable to recall 
her exact words. Further, Ms Elliott and the Myer Sales 
Manager both spoke very highly of the applicant's integrity, 
reliability and honesty. The Commission finds it significant 
that Ms Elliott did not, even on her own evidence, tell the 
applicant that she was not to sell testers. In the opinion of 
the Commission the words that she would "rather it didn't 
happen again" is not of that character which would 
constitute a direction. It is not a direction not to sell testers 
again. Ms Elliott gave evidence that "in the cosmetics' 
world" testers are sold. Ms Elliott said that "we frown upon 
it" but she has not said to the applicant at any stage either 
that testers can be sold nor that testers cannot be sold. The 
Commission has no doubt that the conversation between the 
applicant and Ms Elliott was along the lines that the 
applicant has described. It is quite consistent with Ms 
Elliott's explanation to the Commission of the practice of 
selling testers. 

Some time in January 1994 Myer's Cosmetic Floor Sales 
Manager was concerned that the result of a stocktake 
revealed a discrepancy in the stock. Further investigation 
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revealed to her that the applicant had sold at least another 
tester. She did not immediately raise this with the applicant 
upon being made aware of it but the Commission is satisfied 
that nothing turns upon the delay. It was at the most only 
a few days or perhaps a week and was because Ms Elliott 
was away. 

Promptly upon Ms Elliott's return the issue was raised 
with her and the applicant was requested to attend a meeting 
with Myer's Sales Manager and Personnel Manager and Ms 
Elliott. The Commission is also satisfied that there was no 
unfairness resulting from this meeting as suggested. Myer's 
Sales Manager outlined her understanding of the events and 
asked the applicant whether she had sold a tester. The 
applicant admitted that she had. She also admitted that she 
recalled the previous warning not to do so. The applicant 
was asked whether she had any explanation for doing so but 
the applicant chose not to say anything further. Thereupon 
the Myer Sales Manager informed the applicant that because 
of the breach of a direct instruction of a serious nature Myer 
could no longer have the applicant in Myer's store. She 
indicated that it would be up to the applicant's employer to 
decide if anything further should happen because Myer was 
not the applicant's employer. 

Ms Elliott then stated that if Myer would not permit the 
applicant in its store then as she had been engaged 
specifically for that position the respondent had nothing else 
for her and she was dismissed. 

Following her termination the applicant rang Ms Elliott 
to complain about her termination on the grounds that she 
had only acted as she had been permitted to do by Ms Elliott. 
The Commission believes that action to be the action of a 
person who had been so permitted and not an action taken 
by a person who, subsequent to her dismissal, attributed 
words to Ms Elliott in an attempt to belatedly justify her 
action in further selling a tester. 

In circumstances where an employee is warned by his or 
her employer that certain conduct is not permitted and if 
repeated will be viewed seriously, and where the employee 
acknowledges the warning and undertakes that it will not be 
repeated, then if the employee deliberately repeats that 
conduct the employee might have difficulty persuading the 
Commission to intervene to protect the employee in his or 
her employment. That is not to say that the dismissal of an 
employee in those circumstances could never be an unfair 
dismissal. It would depend upon a consideration of all of the 
circumstances. It is unarguable that not all misconduct 
justifies dismissal. However that is not the case here. 

In this case the concern expressed to the applicant was not 
expressed to her by her employer. In fact her employer 
condoned the practice when stock was short. If the 
respondent docs indeed "frown" upon the practice then it 
must instruct its employees in accordance with that position. 

The evidence in this matter shows that the respondent 
completely failed in its obligation to make the applicant 
aware of its position in relation to the selling of testers. 
Further, and significantly, when the applicant made the 
respondent aware of Myer's concern at the practice the 
respondent condoned the practice in the context of a 
shortage of its own stock. If selling a tester when stock was 
short represents the difference between making a sale and 
losing a customer the respondent wanted the customer. As 
Ms Elliott admitted, the respondent didn't like losing 
customers. It placed the applicant in a position whereby as 
the applicant's employer it permitted the applicant to 
continue to sell testers when it must have known that this 
would bring the applicant in conflict with Myer's policy on 
that matter. The Commission is filled with dismay that an 
employer could leave an employee in such an invidious and 
unprotected position. Further, when action was taken against 
that employee by a third party the employer failed to protect 
the employee in her employment, and especially so when the 
applicant protected the employer's position in front of Myer 
by not immediately justifying her action by referring to Ms 
Elliott's previous words to her. 

On the evidence the respondent did not pause to consider 
any alternatives or the position of the applicant. It did not 
postpone a decision on the applicant's future until it could 

discuss the matter with her and examine alternatives. As the 
applicant's employer and especially in the circumstances of 
this matter simple fairness required at least that. However, 
far from showing any loyalty towards its employee, the 
respondent forthwith dismissed her with immediate effect, 
notwithstanding that the respondent thought Myer's deci- 
sion to no longer have the applicant in the store was 
"harsh". 

It is not usual to find such a blatant case of unfairness by 
an employer in dismissing an employee. 

In the above circumstances it is no justification at all to 
merely indicate that the respondent had no other place for 
the applicant. The respondent condoned the applicant selling 
testers in relation to its own stock when its stock was short. 
The applicant sold testers only when there was not sufficient 
stock. She has estimated that this was on no more than seven 
occasions throughout her employment. Her employer cannot 
fairly dismiss her merely because of Myer's decision when: 

1. the respondent had been made aware of Myer's 
concern by the applicant; 

2. her employer had not only failed to instruct her 
properly but had condoned the practice when 
stock was short; 

3. part of the applicant's remuneration was a 
commission which depended in part upon meeting 
a pre-set budget. Selling a tester when the 
particular item of stock was not available might 
represent the difference between making or losing 
a sale and thus potentially affecting her income. 

Dismissal is a final action of last resort. It carries with it 
a stigma and all the more so where it is a dismissal effected 
immediately as it was in this case. The Commission finds 
the dismissal of the applicant to have been an unfair exercise 
of the respondent's right of dismissal (Undercliffe Nursing 
Home v. FMWU (1985) 65 WAIG 385). 

The Commission turns to the relief it is able to grant once 
it has been found that there has been an unfair dismissal. The 
primary purpose of s.29 is re-instatement in employment 
(Winkless v. Bell (1986) 66 WAIG 847). It is not apparent 
from the case presented in this matter that the recent 
amendments to the Act in ss.23A and 29 have altered that 
primary purpose. 

The respondent opposes an order for reinstatement. It 
states that the applicant was employed to work in Myer. If 
the applicant is not a person now acceptable to Myer then 
the respondent does not have a position available for her. 
There are a number of reasons why the Commission rejects 
this argument. To accept the argument would be to find that 
the dismissal was unfair and to then dismiss the claim 
because the Commission declines to order reinstatement. 
That would leave the applicant without a remedy. It would 
result in a perception that an employer may unfairly dismiss 
an employee and, depending on the circumstances, may not 
be required to provide a remedy to the dismissed employee. 

Accepting for the moment that the respondent has no 
position available for the applicant then there is an analogy 
between the circumstances of this matter and the circum- 
stances of the unfortunate dismissed employees in FMWU 
v. Nappy Happy Hire Pty Ltd (appeal No. 17 of 1993 
delivered 14 April 1994, unreported (IAC)) who were left 
without reinstatement as a remedy due to the subsequent sale 
of the employer's business. On the facts of that matter 
Anderson J did not find it easy to see why, in point of 
principle, the Commission should be stopped on jurisdic- 
tional grounds from settling the dispute by ordering payment 
of a money sum to the affected persons. As Anderson J 
noted: 

"The salutary and remedial nature of such a 
determination might go beyond the particular workers 
and affect the employer's attitude to the employer/ 
employee relationship generally, and the employer's 
future industrial behaviour, to the benefit of its other 
employees." (ibid. p. 8) 

His Honour concluded however, as did the other members 
of the Court, that because of the decision in Pepler's Case 
which is apparently seen as a decision of comparatively long 
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standing despite the fact that it was only decided a little 
more than six years ago, the Commission is unable to award 
compensation as an alternative to reinstatement. 

This case is not one where the relationship between the 
parties has so irretrievably broken down (Gawooleng 
Dawang Inc v. Lupton ((1992) 73 WAIG 39) or where the 
conduct of the employee subsequent to the termination has 
been such as to nullify any possibility of restoring a working 
relationship (Lawrence v. Kuljak Aboriginal Employment 
and Cultural Centre (1993) 73 WAIG 2744). In the 
circumstances of this case both the respondent and Myer 
have spoken in the most complimentary terms of the 
applicant and her suitability to the kind of employment in 
which she has been engaged. The applicant received the two 
flattering commendations from the respondent referred to 
earlier in these reasons. Such proof of the high regard in 
which the applicant was held cannot now count for nothing. 

These are all circumstances which compel a conclusion 
that an order requiring the employer to offer the applicant 
a fresh contract of employment should be made. 

The respondent employs some thirteen consultants al- 
though the Commission understands that not all of those 
positions may be comparable to the position previously held 
by the applicant. Notwithstanding, the Commission believes 
that the equity in this matter requires the respondent to 
re-employ the applicant in the position of consultant and 
remunerate her to the same level as if she had been 
employed at the Myer store. 

The Commission accepts that it is not the sole prerogative 
of the respondent to place the applicant at the Myer store 
in circumstances where Myer has indicated previously that 
the applicant is not seen as an appropriate person. The 
Commission would like to think however that sufficient 
grounds have been set out in this decision for Myer to 
reconsider allowing the applicant to be placed in its store. 
The Commission understands that discussions between the 
parties and Myer have previously failed to achieve this 
result. However that was before the findings of the 
Commission in this matter. It is also the case that Myer has 
given evidence of the high regard in which the applicant had 
been held. Further, the applicant had previously been 
employed by Myer which must be a consideration in the 
applicant's favour. 

The Commission understands that the position at Myer 
has been filled. However it was filled only in the week prior 
to the hearing of this matter. Thus it was filled by the 
respondent in the full knowledge that the applicant was 
contesting her dismissal and that an order of re-instatement 
might possibly occur. It is clear that in those circumstances 
the engagement of a replacement employee is not a bar to 
the consideration of an order for re-employment (Myles v. 
Hooker Cockram (1986) 16 IR 49 at 52). 

Thus the order to issue will be the most appropriate order 
to ensure the return of the applicant to employment. 

The order will also require the respondent to pay to the 
applicant the wages and commission which she would have 
earned between the date of dismissal and the date of the 
order. In the event that the parties are unable to agree upon 
the sum which results the Commission may be requested to 
determine that matter. The sum should not include any 
income received by the applicant over that period. 

The matter is decided accordingly and a minute of a 
proposed Declaration and Order now issue. 

Appearances: Mr R.W. Clohessy on behalf of the 
applicant. 

Mr M. Ashforth (of counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Suze Sparkes 

and 
Lancaster Group Pty Ltd. 

No. 169 of 1994. 
COMMISSIONER A.R. BEECH. 

29 April 1994. 
Order. 

HAVING heard Mr R.W. Clohessy on behalf of the 
Applicant and Mr M. Ashforth (of counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby— 

A: Declares that the applicant was harshly and 
unfairly dismissed by die respondent. 

B: Orders— 
(1) That upon presenting herself at the registered 

office of the respondent within 7 days of the 
date hereof Lancaster Group Pty Ltd shall 
offer Ms Suze Sparkes a contract of employ- 
ment as a consultant on terms and conditions 
no less favourable than those upon which she 
was employed prior to 31st January 1994. 

(2) That Lancaster Group Pty Ltd shall forthwith 
pay to Ms Suze Sparkes an amount of money 
representing the wages and commission she 
would have earned or would have been 
expected to earn between the 31st January 
1994 and the date of this order. 

(3) That liberty to apply is reserved to the parties 
in the event that they are unable to agree on 
the sum to be paid in accordance with order 
B(2) hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

CONFERENCES— 

Matters arising out of— 

Editor's Note: Previous Interlocutory Order published (74 
WAIG 664) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited 

No. C 20 of 1994. 
COMMISSIONER J.F. GREGOR. 

27 April 1994. 
Interlocutory Order. 

WHEREAS on the 18th of February 1994, the Commission 
issued Interlocutory Orders which, inter alia, brought into 
operation the terms and provisions of an agreement to cover 
a continuous roster operation at Long Shaft, a mine operated 
by Western Mining Corporation Limited at its Kambalda 
Nickel Operations; and 

Whereas on the 19th of April 1994, the Commission 
conducted further conferences between the parties in 
response to an application by Western Mining Corporation 
Limited for Interlocutory Orders to cover the introduction 
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of a continuous shift operation at other mines at its 
Kambalda Nickel Operations tyrwhitt Lanfranchi, Schmitz, 
Coronet and Junction; and 

Whereas at the conference, held in Kalgoorlie on the 19th 
of April 1994, the parties were referred into private 
conference at the end of which they reported to the 
Commission that progress had been made but that a report 
by the Union Officials to their members at Kambalda would 
be necessary before any more steps could be taken; and 

Whereas the Commission adjourned the proceedings with 
the directions that the Union consult with their membership 
and have such discussions with Western Mining Corporation 
Limited Officials as were necessary; and 

Whereas the parties were directed that they should report 
back progress on the matter at 3.30pm on the 26th of April 
1994, in a conference to be held in Perth; and 

Whereas on the 26th of April 1994, the parties reported 
back to the Commission that they had further discussions but 
there were still matters between them to be resolved; and 

Whereas during the conference, the Commission identi- 
fied the matters still between the parties and each were 
discussed and agreement reached in respect of them; and 

Whereas during the conference, the parties advised the 
Commission that they sought an amendment to the 
Interlocutory Orders of the 18th of February 1994 and, in 
particular. Clause 7.—Annual Leave of the AWU/WMC 
(Kambalda Nickel Operations) Long Shaft Agreement 1994 
in that the accrual rate for annual leave should be shown as 
204 hours per annum; and 

Whereas the parties discussed the provisions which are 
to be applied at the Victor Mine and the Commission 
indicated that it would include Victor in Interlocutory 
Orders to issue after the conference, subject to advice from 
Western Mining Corporation Limited; and 

Whereas on the 27th of April 1994, Western Mining 
Corporation Limited advised the Commission that Victor 
should not be included in this Interlocutory Order; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

(1) That Clause 7.—Annual Leave of the AWU/ 
WMC (Kambalda Nickel Operations) Long Shaft 
Agreement 1994, by deleting the figures and 
words "200 hours" and replacing them with the 
figures and words "204 hours". 

(2) That the terms and provisions of the Schedule 
which was appended to this Order, shall operate 
for a period of six (6) months from the date hereof 
or until the Nickel Mining and Processing Award, 
1975 (No. 18 of 1975) is amended, whichever is 
the sooner. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

This Interlocutory Order shall be known as the AWU/ 
WMC (Nickel and Gold Operations) Interim Continuous 
Shift Schedule 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Relationship to Parent Awards 
5. Working Hours—Rosters 
6. Payment 
7. Leisure Days 
8. Annual Leave 
9. Crib Breaks 

10. Sick Leave 
11. Public Holidays 

12. Overtime Shifts 
13. Airleg Conditions of Work 
14. No Precedent 
15. Start Date 
16. Term and Replacement of this Schedule 
17. Parties Bound 
18. Liberty to Apply 

Appendix A 
3.—Scope. 

This Schedule shall apply to Western Mining Corporation 
Ltd's Lanfranchi/Schmitz, Coronet and Junction Mines 
("the operations"). 

4.—^Relationship to Parent Awards. 
This Schedule shall be read wholly in conjunction with 

the Nickel Mining and Processing Award, 1975 and the 
Gold Mining Consolidated Award, 1980 (the "Parent 
Awards"). Insofar as the terms of this Schedule vary from 
the Parent Awards, the terms of this Schedule shall prevail. 
In all other respects the terms of the Parent Awards shall 
continue to operate. 

5.—Working Hours—Rosters. 
The ordinary hours of work for employees engaged on 

continuous shift work shall be worked in a regular pattern 
roster up to 12 hours per shift following consultation 
between the employer and the majority of employees 
affected (see Appendix A). 

6.—Payment. 
The normal base rate and bonuses will be pro-rated from 

7.5 hours to up to 12 hours per shift worked. The night shift 
allowance of 10% on piecework earnings will be paid for 
the full 12 hours worked on the new nightshift. 

Prior to the commencement of continuous shift work at 
each of the mines referred to in Clause 3.—Scope hereof, 
agreement is to be reached between the Company and the 
majority of employees affected at the mine in question as 
to the piece rate to be applied. 

7.—Leisure Days. 
An annual entitlement of 96 hours will accrue for leisure 

days. The monetary value of the leisure days accumulated 
during the year and not taken as leave can be paid out 
immediately preceding Christmas, or accrued for the 
following year. Leisure leave may be taken as eight hours 
leave with four hours unpaid leave or as 12 hours leisure 
leave, for each rostered working day. 

8.—Annual Leave. 
Annual leave for continuous shift employees will accrue 

at the rate of five (5) weeks per annum, i.e. 204 hours. Leave 
entitlements shall in all other respects be in the manner set 
out in the Parent Awards, i.e. average earnings for contract 
miners on annual leave. 

9.—Crib Breaks. 
There shall be two (2) crib breaks during each shift for 

an aggregate of 45 minutes duration. 

10.—Sick Leave. 
Sick leave shall continue to accumulate at the rate of 80 

hours per annum, and can be claimed as eight hour days or 
as twelve hour days for each rostered working day absent 
due to illness. 

11.—Public Holidays. 
Employees rostered to work on a public holiday will 

receive an additional 12 hours wages for the day worked. 
Employees rostered off will receive eight (8) hours wages 
for the public holiday. 

12.—Overtime Shifts. 
Overtime shifts will be limited to those available through 

the provisions of the Mines Regulation Amendment Act 
1993 (proclaimed 24 December 1993. GG 24/12/93 pg 
6796) and agreed to on-site. 
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13.—Airleg Conditions of Work. 
Any Airleg mining or operation of Bazooka or Kempie 

air-operated drills at operations during the term of this 
Schedule will continue to be done on current conditions of 
work. 

This Schedule does not affect Airleg miners or operators 
of Bazooka or Kempie air-operated drills in any way. 

14.—No Precedent. 
This Schedule will not prejudice any claims made in 

regard to payment or conditions for the implementation of 
continuous mining at the operations. Any variation to the 
Parent Awards arising out of Matter No. 1108 of 1992 and 
related Matters, will be backdated to the commencement of 
the continuous roster at each of the mines identified in 
Clause 3.—Scope hereof. 

15.—Start Date. 
The starting date of this Schedule will be as and from the 

date of this Order. 
The operation of this Schedule shall be subject to: 

(1) The completion of an inspection of the Junction 
and Lanfranchi/Schmitz ventilation systems (vol- 
ume and quality) by a consultant and the prepara- 
tion of a report; and 

(2) Substantial progress taking place in addressing 
working conditions and working environment 
issues at the Junction and Lanfranchi/Schmitz 
mines. 

16.—Term and Replacement of this Schedule. 
This Schedule shall come into force (subject to Clause 

15.—Start Date hereof) on and from the date of this Order 
and shall continue until replaced by either another Schedule, 
or the date of issuing of Orders by the Commission in Matter 
No. C 20 of 1994 and related Matters. 

17.—Parties Bound. 
The parties bound shall be The Australian Workers' 

Union, West Australian Branch, Industrial Union of Work- 
ers and its members at the operations, and Western Mining 
Corporation Ltd. 

18.—Liberty to Apply. 
The parties have liberty to apply on 48 hours' notice 

should: 
(1) any issues not addressed in this Order arise on the 

commencement of operations at the Coronet 
Mine; or 

(2) no agreement be arrived at as to the piece rate 
applicable to any of the Mines referred to in 
Clause 3.—Scope hereof. 

(3) there be lack of substantial progress in addressing 
working conditions and working environment 
issues as provided in Clause 15.—Start Date 
hereof. 

(4) in the event of any disagreements on the level of 
pay. 

APPENDIX A 
Rosters for Kambalda Nickel and Gold Mines 

ROTATING 12 HOUR ROSTERS 
Four crews, average 42 hours-week, 8 week cycle 
Weeks 1-3 
Crew MTWTFS SMTWTFS SMTWTFS S 

1 DDNN DDNN DDNN — 
 2 DDNN -DDNN DDN 
3  DDNN DDNN D 
4 NN DDNN DDNN  

Weeks 4-6 
Crew MTWTFS SMTWTFS SMTWTFS S 

1  -DDNN — — DDNN DD 2 N DDNN DDNN  
3 DNN DDNN DDNN  
4 — DDNN DDNN DDNN 

Weeks 7-8 
Crew M T W T F S S M T W T F S S 

1 N N _ _ — D D N N _ _ 
_ 

2 D D N N         D D N N —   
3   — D D N N       — D D N N 
4 — — — — D D N N — — — — D D 

Notes: 
1. 42 hours-week on average. 
2. Maximum of two consecutive nights, followed by 

96 hours off. 
3. In an 8 week cycle there are two full weekends off, 

four are partially off and two are worked. 
4. An average of 14 shifts in 4 weeks. 
5. Four shift block has a 24 hour break in the middle 

to allow recovery time. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Mining Corporation Limited. 
No. C 20 of 1994 Incorporating No. 1522 of 1991 and No. 

1108 of 1992. 
COMMISSIONER J.F. GREGOR. 

27 April 1994. 
Direction. 

WHEREAS on the 11th and 12th of April 1994, the 
Commission conducted conferences for Directions interloc- 
utory to the proceedings in Applications 1522 of 1991 and 
1108 of 1992; and 

Whereas at the conference held on the 12th of April 1994, 
the parties reached agreement on the terms of Directions 
which, inter alia, would provide for the exchange of the 
outline of arguments, the statement of evidence of any 
witness the parties propose to call at hearing and copies of 
any documents on which the parties intend to rely by, on 
behalf of The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, by the 26th of April 
1994, and by Western Mining Corporation Limited the 6th 
of May 1994; and 

Whereas the parties agreed with the inclusion in the Order 
of all of the terms described in the Minute of Proposed 
Direction with the exception of an Order in the following 
terms, that is "The statement of any witness filed and served 
in accordance with these Directions stand as the evidence 
in chief of that witness unless otherwise directed"; and 

Whereas the Commission indicated to the parties that it 
would consider, after the hearing of the submissions of 
Counsel, whether the disputed provision would be included 
in the Order; and 

Whereas the Commission has had the advantage of 
reading the Decision of the Full Bench in Burswood Resort 
(Management) Ltd (Appellant) and The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch (Respon- 
dent), Application No. 224 of 1994 issued on the 12th of 
April 1994 (unreported) in which the Full Bench noted that: 

"Firstly, it should be said that the Commission is not 
a tribunal of pleading, and therefore that interlocutory 
matters which relate to matters akin to pleadings do not 
require the same rigid application of principles that 
pleadings do in a court of pleading. The objects forbid 
that (see S.26(l)(a) of the Industrial Relations Act 1979 
(as amended) (hereinafter referred to as "the Act"), 
and a requirement that the Commission act, inter alia, 
without regard to technicalities or legal form."; and 



Whereas it is the Commission's view that the disputed 
Direction is of the same nature as the type of Order under 
discussion in the said Decision of the Full Bench and its 
comments are apposite to the matter herein; and 

Whereas the Commission has indicated to the parties that 
it understands their intent in seeking the Directions is to 
provide for an expeditious and time managed resolution of 
the debate between; and 

Whereas it is also the Commission's view that it is the 
intention of the parties that the statement of evidence of each 
and every witness that is exchanged would, for the main 
part, be the statement of evidence relied on as evidence in 
chief in the proceedings; and 

Whereas it is the Commission's view that the decision 
about such matters should be made if and when a difficulty 
arises during hearing and therefore the disputed section is 
not necessary to ensure the Directions will provide an 
efficient tool for expedition of the matters before the 
Commission; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and in 
particular in Section 27(1), hereby makes the following 
Directions: 

1. That The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
(AWU) file and serve on Western Mining Corpo- 
ration Limited's (WMC) solicitors: 

(a) an outline of argument; 
(b) a copy of the statement of evidence of any 

witness it proposes to call at the hearing of 
the application; and 

(c) a copy of any document on which it intends 
to rely 

by no later than the 26th of April 1994. 
2. That WMC file and serve on the AWU office: 

(a) an outline of argument; 
(b) a copy of the statement of evidence of any 

witness it proposes to call at the hearing of 
the application; and 

(c) a copy of any document on which it intends 
to rely. 

by no later than the 6th of May 1994. 
3. That the AWU, in reply, file and serve on WMC's 

solicitors: 
(a) a copy of the statement of evidence of any 

witness it proposes to call at the hearing of 
the application; and 

(b) a copy of any document on which it intends 
to rely. 

4. That there be liberty to either party to apply on 48 
hours' notice for leave for such further directions 
as are necessary. 

5. That the application be otherwise listed for 
hearing in Kalgoorlie on dates to be fixed. 

(Sgd.) J.F. GREGOR, 
[U.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch; Metals and Engineering Workers' 
Union—Western Australian Branch; Australian Electrical, 

Electronics. Foundry and Engineering Union (Western 
Australian Branch) 

and 
CSBP and Farmers Limited. 

No. C 128 of 1994. 

COMMISSIONER A.R. BEECH. 
21 April 1994. 

Reasons for Decision. 
THE COMMISSIONER: On 30th March 1994 The Austra- 
lian Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch (ALHMWU) lodged an application for an urgent 
compulsory conference in the Commission. The schedule to 
the application is as follows: 

"The Union requests an urgent compulsory confer- 
ence to discuss an escalating industrial dispute with 
CSBP and the members of unions on site. 

The members have been pursuing improvements in 
conditions and wages through enterprise bargaining. 

The company have steadfastly refused to accede to 
the claim. 

Over the weekend the company couried an offer to 
meet the union's claims and other improved benefits 
but only on the condition that individuals enter 
Workplace Agreements as defined by the Workplace 
Agreements Act 1993. 

The information the company has provided reveals 
that they are financially placed to meet all claims and 
prepared to enter agreements to pay improved benefits. 

The Union's members, the majority of whom prefer 
award regulation, have now directed the Union to seek 
the assistance of the Industrial Relations Commission 
to establish an enterprise award." 

By agreement between the parties the conference was set 
down for Friday 8th April 1994. At the commencement of 
the conference the Commission formally joined the Metals 
and Engineering Workers' Union—Western Australian 
Branch (MEWU) and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) (AEEFEU) as joint applicants. 

The respondent company sought leave to be represented 
by counsel for the purpose of arguing that the Commission 
did not have the jurisdiction to deal with the matter notified 
in the schedule. The Hon Minister for Labour Relations also 
sought leave to intervene in the proceedings to similarly 
argue that the Commission did not have jurisdiction in this 
matter. There was no objection to leave being granted for 
that purpose to both Mr Lucev and Mr Home respectively. 
The Commission then heard the arguments of all parties and 
the Hon Minister for Labour Relations on the question of 
the Commission's jurisdiction (see Springdale Comfort v. 
BTA (1986) 67 WAIG 325). 

At the conclusion of the submissions the Commission 
made the following verbal ruling. (The parties are requested 
to note that the ruling which follows has been edited 
grammatically by the Commission.) 

"The Commission has before it an application for 
a compulsory conference initiated by the three appli- 
cant unions against the respondent. 

It is clear from the authorities that a compulsory 
conference can only be held about an industrial matter 
as that is defined in the Act. In that context a challenge 
to the jurisdiction of the Commission has been raised 
by the respondent. 



I find that there is an industrial matter as between the 
three unions and CSBP in respect of all of their 
members who have not signed a workplace agreement 
with the respondent." 

The Commission now sets out its reasons for that ruling. 
The attention of the Commission was drawn by the 

respondent to Part 1A Effect Of Workplace Agreements Act 
1993 On This Act. This Part was inserted by amendment No. 
15 of 1993 which came into effect on 1st December 1993. 
The Commission sets out below the provisions of Sections 
7B, 7C and 7D of that Part. 

Definitions of 7B. Where any employer and any 
"employer" and employee are parties to a workplace 
limited 66 agreement, they are not, in relation to 

one another, within the definitions of 
"employer" and "employee" respec- 
tively in section 7(1). 

Definition of 7C. (1) Where any employer and any 
"industrial employee are parties to any workplace 
matter limited agreementi a matter that is part of the 

relationship between that employer and 
that employee— 

(a) is not— 
(i) an industrial matter; or 
(ii) capable of being agreed 

to be an industrial mat- 
ter, 

for the purpose of either of the 
definitions of "industrial 
matter" in section 7 (1); 

(b) is not capable of being deter- 
mined under section 24 (1) to 
be an industrial matter; and 

(c) cannot be referred to the 
Commission under section 
80ZE. 

(2) Subsections (3) and (4) of section 
34 do not apply to a determination that 
is made contrary to subsection (l)(b) or 
to any proceeding based on that deter- 
mination, and in the determination of 
any application for a prerogative writ or 
declaratory judgment no regard shall be 
had to the existence of any right of 
appeal under this Act. 

(3) Subsection (1) also applies 
where— 

(a) a workplace agreement has 
expired; and 

(b) an arrangement is in force 
between the parties to that 
agreement of the kind referred 
to in section 19 (4) (b) of the 
Workplace Agreements Act 
1993, 

except to the extent that the employer 
and any employee agree that any matter 
is to be treated as an industrial matter 
between them. 

Powers in 7D. (1) Where any employer and any 
Section 44 employee are parties to— 
excluded " , , 

(a) an agreement that has been 
lodged for registration as a 
collective workplace agree- 
ment under Division 4 of Part 
2 of the Workplace Agree- 
ments Act 1993; or 

(b) a workplace agreement that is 
in force under that Act, 

the powers in section 44 shall not be 
exercised by the Commission— 

(c) to summon that employer or 
employee under that agree- 
ment to attend at a conference 

in relation to any matter (in- 
cluding industrial action) af- 
fecting, relating to or arising 
out of— 
(i) that agreement; or 
(ii) if that agreement has ex- 

pired or is about to ex- 
pire, the making of a new 
workplace agreement in 
its place; 
or 

(d) to deal with any matter affect- 
ing, relating to or arising out 
of— 
(i) the relationship of that 

employer and that em- 
ployee while that agree- 
ment is in force; or 

(ii) that agreement after it 
has expired, unless the 
agreement provides for 
the Commission to do so. 

(2) Without limiting paragraph (b) of 
subsection (1), that subsection ceases to 
apply to an agreement that has been 
lodged as mentioned in paragraph (a) of 
that subsection— 

(a) on the refusal of registration 
and the expiration of the time 
for appeal against that refusal; 
or 

(b) if such an appeal is com- 
menced, on the disposition of 
the appeal that does not result 
in registration of the agree- 
ment or on the appeal being 
discontinued or dismissed for 
want of prosecution. 

The respondent also drew the attention of the Commission 
to S.26A which similarly was inserted by those previous 
amendments. It is set out below. 

Workplace 26A. In the exercise of its jurisdiction 
agreements not the Commission shall not— 
to be taken into . 
account (a) receive m evidence or inform 

itself of any workplace agree- 
ment or any provision of a 
workplace agreement; or 

(b) award particular conditions of 
employment to employees 
who are not parties to a 
workplace agreement merely 
because those conditions 
apply to any other employees 
who are parties to a workplace 
agreement. 

The Commission was informed by the respondent that in 
excess of 250 of its employees have signed workplace 
agreements with the respondent and these have been lodged 
for registration under the Workplace Agreements Act 1993. 
The attention of the Commission was drawn to s.l9(2) of 
the Workplace Agreements Act 1993 which states: 

"19(2) Subject to sections 27 and 33, an individual 
workplace agreement has effect when it has been 
signed by the parties to the agreement, or from any 
later day provided for in the agreement." 

Sections 27 and 33 were said not to be presently relevant 
and the Commission was given to understand that there is 
not any later day provided for in the agreement or 
agreements. The provisions of s.l9(2) of the Workplace 
Agreements Act 1993 that a workplace agreement "has 
effect" when it has been signed by the parties was compared 
with the wording in s.33 of that Act to demonstrate that a 
workplace agreement signed with the respondent came into 
force notwithstanding that registration of that agreement has 
not yet been effected. It was argued that pursuant to 



s.7D(l)(b) the Commission was not able to exercise its 
powers under s.44 in relation to the respondent and any of 
its employees. This was said in the context of a meeting of 
the employees called by the applicants apparently in 
response to the respondent's offers of workplace agreements 
and the resolution of that meeting to hold discussions with 
the respondent. It was argued therefore that this application 
before the Commission arose out of an offer of workplace 
agreements and in particular out of workplace agreements 
which have been signed by more than 250 employees. 
Therefore the Commission did not have jurisdiction because 
a matter that is part of the relationship between the 
respondent and an employee party to a workplace agreement 
is not an industrial matter for the purposes of the Act and 
the applicants were pursuing issues resulting from the 
workplace agreements offered by the respondent. 

In this regard the respondent drew the Commission's 
attention to the restrictions imposed upon the Commission's 
jurisdiction by 26A. The respondent was at pains to ensure 
that the Commission was not informed of the content of the 
workplace agreement offered by the respondent. 

The respondent concluded its submissions by requesting 
that if the Commission was minded to rule against its 
submission it requested an adjournment for the purpose of 
putting formal submissions to the Commission in this matter 
on the question of jurisdiction. 

On behalf of the Hon Minister for Labour Relations Mr 
Home supported the submissions of the respondent as also 
representing the submissions of the Hon Minister. 

The Commission then heard the applicants in reply. The 
applicants informed the Commission that the majority of 
their members were not signatories to a workplace agree- 
ment. Thus they and their conditions of employment were 
still within the jurisdiction of the Commission. In the case 
of the ALHMWU the Commission was informed that there 
were approximately 200 of its members who have not signed 
a workplace agreement. In the case of the MEWU the 
Commission was informed that there were approximately 
100 of its members who had not signed a workplace 
agreement. In the case of the AEEFEU there were 
approximately 20 of its members who had not signed. The 
applicants were in dispute with the respondent regarding the 
wages and conditions of employment of those persons. 

The applicants drew attention to a difference in wording 
between the two Acts whereby the Commission's jurisdic- 
tion in s.7D is affected where any employer and an employee 
are parties to a workplace agreement that is "in force" 
under the Workplace Agreements Act 1993 whilst under the 
Workplace Agreements Act 1993 s.19(2) refers to an 
individual workplace agreement having "effect" when it 
has been signed by the parties. The applicants argued that 
the difference in wording raised a doubt as to whether the 
Commission's jurisdiction was in fact excluded because the 
workplace agreements had not been registered. The appli- 
cants informed the Commission that the issues about which 
there was a dispute between the parties had been subject to 
negotiations for months, well prior to the initiative of the 
respondent regarding workplace agreements. Those negotia- 
tions had reached an impasse. From time to time over this 
period there had been bans and limitations in force. 

Due to the nature of the proceedings the Commission has 
attempted to address in summary form the salient points of 
both parties' submissions to the Commission. 

With respect to the respondent, the issue of the 
Commission's jurisdiction is to be approached in the 
following manner. The application on its face discloses a 
dispute between the applicants and the respondent regarding 
"improvements in conditions and wages through enterprise 
bargaining". Such a matter is demonstrably an industrial 
matter under the Industrial Relations Act 1979 and it was 
not argued otherwise. It was argued however that the effect 
of the Workplace Agreements Act 1993 and the correspond- 
ing amendments relating to that Act which have been made 
to the Industrial Relations Act 1979 operate so as to make 
those matters not now part of the Commission's jurisdiction. 

I accept for the purposes of this matter that the 250 
workplace agreements are individual agreements under s. 10 
of the Workplace Agreements Act. It was not suggested 
otherwise. 

I also accept for the purpose of this matter that the 
workplace agreements which are signed have been lodged 
for registration. It was not suggested otherwise. A workplace 
agreement has effect while it is lodged and until registration 
is refused (s.33(l) of the Workplace Agreements Act). 

There would appear to be little difference in practice 
between a workplace agreement that is "in force" and a 
workplace agreement which ' 'has effect''. The restriction on 
the Commission's jurisdiction is where any employer and 
any employee are parties to a workplace agreement (s.7B,7C 
and 7D IRA). An employer and an employee would be 
parties to a workplace agreement whether it is in force, or 
whether it has effect. The restriction on the Commission's 
jurisdiction thus imposed should, in the Commission's view, 
be read narrowly. That restriction cannot apply to the 
employer and any of its employees who are not parties to 
a workplace agreement. The Commission has been informed 
by the applicants of numbers of employees who are not 
parties to a workplace agreement with the respondent. 
Therefore those employees continue to be employees, and 
the respondent continues to be an employer, for the purposes 
of the Industrial Relations Act 1979. 

By s.7C a matter that is part of the "relationship" 
between any employer and any employee who are parties to 
any workplace agreement is not an industrial matter for the 
purposes of the Industrial Relations Act 1979. It was argued 
by the respondent that, to the extent that the applicants' 
claimed improvements in wages and working conditions 
were matters part of the relationship between parties to a 
workplace agreement, those claimed improvements are not 
an industrial matter for the purpose of the Act. Putting to 
one side the interesting question of how the Commission is 
to be made aware of "a matter that is part of the 
relationship" when the Commission is not, in the exercise 
of its jurisdiction, to receive in evidence or inform itself of 
any workplace agreement or any provision of a workplace 
agreement, the restriction on the Commission's jurisdiction 
in s.7C relates to a matter that is part of the relationship 
between that employer and that employee. 

The restriction is thus itself restricted only to the 
employer and employee concerned who are parties to the 
workplace agreement. It cannot be read so as to exclude 
from the definition of industrial matter an issue between any 
other employee and the employer merely because a 
condition of employment in dispute is contained within 
somebody else's workplace agreement. By analogy, if 
somewhere in a workplace agreement between an employer 
and an employee there was a condition of employment 
regarding an hourly rate of pay, to adopt the respondent's 
argument would be to conclude that a dispute between 
another employee and another employer regarding an hourly 
rate of pay is not an industrial matter. It would lead to an 
absurdity. Nor is there an intention in the words of s.7C to 
restrict the analogy only to a dispute between another 
employee and the first-mentioned employer. 

Section 7B only deems any employer and any employee 
who are parties to a workplace agreement not to be within 
the definitions of "employer" and "employee" in relation 
to one another. Section 7D(l)(c) requires the Commission 
not to exercise its powers in s.44 to summon that employer 
and that employee to attend a conference. Those provisions 
are restricted to the parties to the workplace agreement. It 
applies to an employer only in the employer's capacity as 
an employer party to that workplace agreement and not in 
any other capacity as an employer. 

The provisions of s.26A(b) indicate that conditions of 
employment applicable an employee who is party to a 
workplace agreement are "industrial matters'' except for the 
relationship between that employee and the employer. That 
is because they may be awarded by the Commission to other 
employees who are not parties to a workplace agreement but 
not merely because those conditions apply to any other 
employees who are parties to a workplace agreement. The 
Commission rejects the argument put by the respondent. 



The Commission therefore determines that there is 
jurisdiction in relation to the matters notified in the schedule 
between the applicants and the respondent in respect of any 
or all of the applicants' members who have not signed a 
workplace agreement. 

The Commission refused the request of the respondent to 
adjoum the proceedings in order to permit opportunity for 
formal argument on the challenge to the Commission's 
jurisdiction. The Commission had been informed that there 
is a dispute between the parties which has manifested itself 
in bans and limitations. The Commission having determined 
that it does have jurisdiction and given the role of the 
Commission to prevent and settle industrial disputes, the 
Commission continued the conference proceedings in order 
to at least establish a framework for the parties to commence 
or continue negotiations towards an agreement. This should 
have the effect of preventing any further deterioration of 
industrial relations. 

Following the Commission determining the issue of its 
jurisdiction the Hon Minister for Labour Relations was 
granted leave to withdraw from the proceedings. Further, 
and with reference to s.31 of the Act, the Commission, after 
hearing further from the parties, refused leave for the 
respondent to be represented by a legal practitioner in the 
proceedings. In doing so the Commission was not of the 
opinion that the presence of a legal practitioner would assist 
in the resolution of the matter. Indeed, given the objection 
of the applicants to the presence of a legal practitioner, the 
Commission formed a positive opinion that the presence of 
a legal practitioner would not assist in the resolution of the 
matter. In this regard the Commission notes the observation 
of the Full Bench that "One would think it would be quite 
infrequent, for example, for counsel to seek audience at the 
conciliation stage" (Western Mining Corporation v. AWU 
and Others (1990) 70 WAIG 3525 at 3526). 

Appearances: Ms S. Jackson and with her Mr G. 
Thompson on behalf of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch. 

Mr K. Peckham on behalf of the Metals and Engineering 
Workers' Union—Western Australian Branch. 

Mr O. Wood on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch. 

Mr T. Lucev (of counsel) and with him Ms L. Crowe and 
later Mr T. Hurley and Mr G. Waldon on behalf of the 
respondent. 

Mr S. Home on behalf of the Hon Minister for Labour 
Relations (intervening). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sir Charles Gairdner Hospital 

and 
The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch. 
No. C 142 of 1994. 

and 
The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch 
and 

Sir Charles Gairdner Hospital. 
No. C 143 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 April 1994. 

Order. 
1. A conference pursuant to Applications C142 and C143 

of 1994 (with S.C.G.H. and the Union as Applicants 
respective] ty) was held on Thursday, 14th April 1994. 

2. The Union and the hospital are in dispute over proposed 
changes to Orderlies services which were to be implemented 
with effect from 7.00am Monday, 18 April, 1994. 

3. In summary, the Union's grievances go to a reduction 
in the number of Orderlies, allegations concerning unsafe 
and unreasonable work practices associated with proposed 
revised rostering. 

For the Hospital's part, the changes proposed have been 
known and the availability of discussion has been open to 
the Union and the Orderlies for many months. There will be 
no change in duties of Orderlies but the team approach to 
Orderlies services will facilitate changes necessary at the 
hospital to assist in increasing efficiency an redirecting 
resources so that patient services can be maintained and 
improved. An undertaking was given about income mainte- 
nance but the Hospital's position on the number of Orderlies 
was fixed given the comprehensive review of services 
already undertaken. 

4. The Commission, as presently constituted, formulated 
a recommendation which was accepted by the Union but was 
rejected by the Hospital. 

On Friday 15 April, the parties were advised that the 
conference would resume at 8.00am Monday, 18 April and 
the arbitration was set down for Friday, 22nd April. 
Discussions took place between the parties on Saturday 16th 
April, however settlement was not reached. 

5. The conference before the Commission resumed on 
Monday, 18th April. The Hospital advised that it had 
deferred the introduction of changes to the service provided 
by Orderlies until 7.00am Thesday, 19th April. 

In the course of conference proceedings on 18 th April the 
parties were informed it was the Commission's intention to 
commence and conclude the hearing on Friday, 22nd April 
and to had down its decision on Monday, 25th April. 

6. At the conference on Monday morning, the Commis- 
sion explored the possibility of further conciliation in the 
context of resolving the dispute or in the alternative, of the 
parties reaching an agreement on the provision of Orderlies 
services pending the outcome of arbitration. Neither was 
forthcoming. 

7. The Hospital informed the conference that administra- 
tive arrangements were in place for the ward-based 
Orderlies services to commence at 7.00am Tuesday, 19th 
April and that it had been a major logistical exercise to defer 
the implementation from Monday. 

8. It is the Hospital's position that in the public interest 
and, more particularly, that of patient care, that revised 
arrangements for Orderlies services commence at 7.00am on 
Thesday, 19th April. To facilitate arbitration, the Hospital 
will now maintain the existing rostering arrangements and 
its commitment to income maintenance (which is under a 
more general undertaking to apply this policy for 3 months). 
The Hospital will also maintain die number of Orderlies on 
the roster—pending the outcome of arbitration. It considers 
that to do this there will need to be agreement between the 
parties on the terms of temporary employment. 

9. The Union maintains the position that changes to 
arrangements for Orderlies services ie. from the "call- 
room" to ward-based location, does involve changes in 
duties. It will necessitate Orderlies performing functions 
previously undertaken by the 'Hygiene Orderly' and the 
'Lift and Thm Team'. It will involve revised procedures 
where cardiac arrests occur 'on-site' as distinct from the 
hospital proper. In addition, there is the problem of the floor 
surface in the Watling Street precinct and the absence of 
knowledge about ward routines in which Orderlies are 
expected to be familiar. 

The Union reiterated its commitment to change. 
In the Union's view (reflecting the concerns of Orderlies), 

all of this amounts to a significant degree of confusion which 
will impact upon patient care. The Hospital refutes this and 
states that further delay beyond Thesday in implementing 
arrangements which were in place for the provision of 
services will be detrimental to the delivery of patient care. 



The issue at this time is how best to establish a position 
to prevent any deterioration of industrial relations until the 
issues associated with the Hospital's decision to reorganise 
the provision of services by Orderlies at S.C.G.H. have been 
arbitrated. This consideration necessarily encompasses the 
public interest and also the possibility that while time exists 
the initiative for conciliation remains open. 

I am mindful of the hospital's undertakings to maintain 
existing rosters—both in terms of the hours of individuals' 
work times and the number of Orderlies required to fill the 
roster, and of the commitment to maintaining the Orderlies' 
levels of income. 

10. I am also cognizant of the Hospital's statutory 
responsibility for patient care. At this time I am not disposed 
to interfere with any arrangements which go to the way 
patient care will be delivered from 7.00am Tuesday 19th 
April. However, it is incumbent upon the hospital to ensure 
that all Orderlies are familiar with the routines of wards in 
which they will be located. As always there must be the 
availability of expert advice where work requirements 
involve hygiene and safety procedures. These should be 
addressed when briefing is undertaken on the logistics and 
work requirements of the ward team orientation. 

These interim arrangements are without prejudice to the 
determination of permanent arrangements proposed by the 
Hospital under revised rostering and reduced staff numbers. 

11. To facilitate arbitration the Commission requires the 
preparation of the following documentation within the time 
frames identified: 

(a) A complete set of the proposed rosters compiled 
by Sir Charles Gairdner Hospital. 

(b) A complete set of the old rosters which operated 
at the Hospital. 

(c) A copy of the Task-Force Review as it relates to 
Orderly Services. 

(d) Details of Projected Savings which the Hospital 
considers will be made under the revised rosters. 

(e) Copies of old and new Orderlies job descriptors. 
(f) The terms of reference under which the Booz 

Allen consultancy was conducted. 
Documentation pursuant to items (a)—(f) inclu- 
sive is to be prepared by the Hospital and provided 
to the Commission and the Union no later than 
1.00pm Tuesday 19 April, 1994. 

(g) Department of Occupational Health Safety and 
Welfare assessment of bed movements at Sir 
Charles Gairdner Hospital. 

(h) Workers Compensation documentation for Order- 
lies and those providing nursing services over the 
past four (4) years. 

Documentation pursuant to items (g) and (h) 
inclusive is to be prepared by the Hospital and 
provided to the Commission and to the Union no 
later than 5.00pm on Wednesday 20 April, 1994. 
If this documentation is not available or will not 
be available within the time frame the Commis- 
sion is to be informed as soon as it is apparent. 

(i) The Hospital is to provide to the Commission and 
to the Union, details of bench marks adopted by 
Booz Allen for the review of Orderly services at 
Sir Charles Gairdner Hospital. Such information 
cannot identify the Bench Mark Hospitals but will 
give a general description of bed numbers, 
location (city, metropolitan or country) and 
medical services (inpatient and outpatient serv- 
ices). 

(j) The parties are to provide written statements to the 
Commission no later than 1.00pm Thursday 21 
April, 1994 on the sequence of discussions and 
negotiations under Structural Efficiency Principle 
up to the point where the Hospital decided to 
implement the recommendations of the Review. 

(k) No later than 1.00pm Thursday 21 April, 1994 the 
Hospital is to provide a written statement on the 

steps taken to implement the Review with respect 
to Orderly services. 

(1) No later than 1.00pm Thursday 21 April, 1994 the 
Union is to provide a written statement on the 
steps taken to negotiate and conciliate the implem- 
entation of change since the Hospital's decision 
to implement the Review became known to the 
Union. 

(m) No later than 1.00pm Thursday 21 April, 1994 the 
Hospital is to provide a written timetable for 
changes to other work areas/services under the 
Review. 

(n) By close of business Wednesday 20 April, 1994 
the Hospital is to advise each Orderly and the 
Union of the level of income which will be 
maintained under the Hospital's commitment. It 
is understood that the Hospital has given a 
commitment to income maintenance for 3 months 
and that this matter is the subject of an application 
by the Union (Matter No. 400 of 1994). 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

A. That conditional upon the Hospital's undertaking 
to maintain the level of Orderlies' income, to 
maintain the existing rostering of hours and 
availability for work for each Orderly and to 
maintain the existing establishment of Orderlies 
on the roster, the Hospital is free to organise the 
location of Orderlies as it sees best accommodates 
the delivery of patient care. Where Orderlies are 
to be located as part of a ward team, the Hospital 
will conduct briefings for the Orderlies on the 
ward routine and their work requirements. Expert 
advice is to be available to Orderlies where issues 
affecting hygiene and safety arise. 

B. That to facilitate preparation for arbitration to be 
conducted on Friday 22 April and to be concluded 
that day so that the parties can be informed of the 
outcome on the morning of TUesday, 26th April, 
S.C.G.H. will make the following members of 
staff available to the Union on a reasonable basis 
during their normal working hours without loss of 
earnings: 

• ALAN BURGESS 
• GORDON MITCHELL 
• ROSS BROWN 
• BRUCE TURNER 
• FRANK DUFFIN 
• PETER KROLL (PROXY ROD WILLS) 
• ALAN KILEY 
• PETER PROUT 
• TREVOR WHITE 
• STEVE VARIAN. 

C. That in line with the agreement of the parties, the 
Hospital shall be free to recruit the number of 
temporary employees necessary to give effect to 
its commitments to maintain the establishment of 
the Hospital's Orderlies at 131. This shall be the 
establishment for the purpose of paragraph A 
above. 

The Hospital shall record the terms of appoint- 
ment together with the names of the recruits and 
shall forward that information to the Union before 
the temporary employees commence employment. 

(Sgd.) W.S COLEMAN, 
[L.S.] Chief Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
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Industrial Union of Workers, W.A. 
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The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch. 
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COMMISSIONER A.R. BEECH. 
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Reasons for Decision. 

Preliminary Point. 
THE COMMISSIONER: On 13 August 1993 the Applicant 
union sought "a section 23 conference" because it 
understands that the Respondent union has recruited as 
members persons employed as floor coverers on building 
sites. The Commission treated the application as being 
properly an application for a conference pursuant to section 
44 of the Industrial Relations Act 1979. When agreement 
was not able to be reached at that conference, the 
Commission required the secretaries of the Applicant and 
the Respondent to meet to discuss the issues. 

The issue remained unresolved however and the Appli- 
cant requested that the matter be listed for hearing. 
Accordingly the Commission referred the matter for hearing 
and determination pursuant to section 44(9) of the Act. The 
matter referred reflects the original claim of the Applicant 
and it is set out below. 

The applicant union claims that members employed 
as floor coverers on building sites have been enrolled 
as members of the respondent union. 

The applicant union objects to this and seeks the 
following orders: 

1. That The Australian Builders' Labourers' 
Federated Union of Workers, Western Aus- 
tralian Branch (hereinafter the respondent) 
has no constitutional right to enrol persons 
who are qualified or employed as floor 
coverers wherever they be employed. 

2. That the customary range of work done by 
floor coverers is that as defined in the 
Furniture Trades Industry Award No. A 6 of 
1984. 

3. That the Building Trades Award 1968 and 
the Building Trades (Construction) Award 
1987 have no application to persons qualified 
or employed as floor coverers. 

4. That The Forest Products, Furnishing and 
Allied Industries Industrial Union of Work- 
ers, W.A. (hereinafter the applicant) has 
exclusive constitutional rights to enrol as 
members persons who are qualified or em- 
ployed as floor coverers and exclusive award 
coverage of such persons. 

5. The respondent by itself or by its servants or 
by its agents or by its members or otherwise 
is hereby restrained from recruiting or at- 
tempting to recruit or enrolling or attempting 
to enrol persons who are qualified or em- 
ployed as floor coverers wherever they be 
employed. 

6. That the respondent by itself or by its 
servants or by its agents or by its members 
or otherwise is hereby restrained from en- 
couraging, enticing or coercing the employer 
of a person who is qualified or employed as 
a floor coverer to engage or pay that person 
on a basis other than as a floor coverer. 

7. That the respondent by itself or by its 
servants, or by its agents or by its members 
or otherwise is hereby restrained from re- 
cruiting or attempting to recruit or enrolling 
or attempting to enrol any person who is 
eligible for membership of the applicant. 

The respondent objects to and opposes the claim. 
When the matter came on for hearing on 6 December 1993 

the Respondent raised a number of preliminary points. These 
Reasons for Decision are the determination of the Commis- 
sion of those preliminary points. 

The first point raised by the Respondent concerns the 
amendment to the Act in section 72A which resulted from 
the Industrial Relations Amendment Act No. 15 of 1993 and' 
which came into effect on 1 December 1993. The 
Respondent submits especially in relation to orders 1 to 4 
sought by the Applicant that these are matters which are now 
required to be dealt with by a Full Bench rather than a 
Commissioner sitting alone. Section 72A states, relevantly, 
as follows: 

(2) An organization, an employer or the Minister may 
apply to the Full Bench for an order— 
(a) that an organization has the right, to the 

exclusion of another organization or other 
organizations, to represent under this Act the 
industrial interests of a particular class or 
group of employees employed in an enter- 
prise who are eligible for membership of the 
organization; 

(b) that an organization that does not have the 
right to represent under this Act the industrial 
interests of a particular class or group of 
employees employed in an enterprise has that 
right; 

(c) that an organization does not have the right 
to represent under this Act the industrial 
interests of a particular class or group of 
employees employed in an enterprise who 
are eligible for membership of the organiza- 
tion. 

The argument of the Respondent, as I understand it, is that 
the jurisdiction of the Commission to be found in section 23 
of the Act is a jurisdiction which is exercised "subject to 
this Act". Therefore the jurisdiction of a Commissioner 
sitting alone to deal with what otherwise is an industrial 
matter is restricted if there is a provision within the Act 
which is directed to that industrial matter requiring it to be 
dealt with by a Full Bench. It was not argued that the matter 
referred for hearing and determination was not otherwise 
properly before the Commission other than in one respect 
to which I shall turn subsequently. Therefore, accepting for 
the moment that the matter referred for hearing and 
determination is an industrial matter and properly before the 
Commission, the resolution of the preliminary point lies in 
determining whether or not the provisions of section 72A 
deal with the application which has been made. 

The application which has been made seeks seven orders. 
Whilst the overall application seeks those orders in relation 
to the employment of floor coverers and the issue of the 
eligibility of floor coverers to be members of either the 
Applicant or the Respondent, the orders cover a number of 
different issues. Order one requires an examination of the 
constitutional rule of the Respondent and an interpretation 
of whether floor coverers are able to be enrolled by it. Order 
four requires a similar examination of the constitutional rule 
of the Applicant with regard to floor coverers. In both cases 
what is being sought effectively requires an interpretation 
of an existing rule. Nothing further is required. It is not an 
examination relating to a particular enterprise as that is 
defined in section 72A(1). It does not require the Commis- 
sion to give consideration to which of two or more 
organisations should be given the right, to the exclusion of 
those other organisations to represent the industrial interests 
of a particular class or group of employees employed in an 
enterprise who are eligible for membership of die organisa- 
tion (c.f. section 72A(2)(a)). It does not require the 
Commission to consider awarding the right to represent 
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under the Act the industrial interests of a particular class or 
group of employees employed in an enterprise to an 
organisation that does not have the right to represent them 
or to remove that right from an organisation which does have 
the right to represent them (c.f. sections 72A(2)(b)&(c)). 
Indeed it is quite clear that the Commission sitting alone is 
not able to alter an existing constitutional rule or to make 
an order which would have that effect (UFTIU v. CMEWU 
(1990) 70 WAIG 2108). 

The orders sought in paragraphs two, three, and part of 
four require the Commission to effectively interpret whether 
or not each of three awards of the Commission currently 
apply to floor coverers and that the customary range of work 
done by floor coverers is that as defined in one of them. In 
the course of a section 44 matter, unless the question is a 
bald interpretative matter, the Commission is entitled to 
interpret an award or any other document before it (Crewe 
and Sons v. AMWSU (1989) 69 WAIG 2623 at 2628). For 
the purposes of this matter, the Commission is not required 
to consider the issues of granting or removing from an 
organisation the right to represent the industrial interests of 
a particular class or group of employees employed in an 
enterprise (c.f. section 72A). 

The Applicant in paragraphs five, six and seven seeks 
consequential orders restraining the Respondent from, 
generally, recruiting or enrolling persons employed as floor 
coverers or from encouraging, enticing or coercing the 
employer of a person who is qualified or employed as a floor 
coverer to engage or pay that person on a basis other than 
as a floor coverer. Order seven seeks a more general restraint 
to be imposed upon the Respondent. The consideration of 
these issues does not involve the considerations which arise 
regarding the right to be given or removed from an 
organisation to represent the industrial interests of a 
particular class or a group of employees employed in an 
enterprise as that is defined. In none of the orders sought in 
paragraphs five, six and seven is the issue of industrial 
coverage and whether it is to be granted or removed from 
two or more competing organisations raised. 

On the issue which is before the Commission as currently 
constituted there is not an inconsistency between the 
jurisdiction to be exercised by the Commission sitting alone 
in this matter and the jurisdiction which the Act requires to 
be exercised by a Full Bench pursuant to section 72A. As 
the above analysis of the orders sought in this matter shows 
section 72A does not deal with the same issues. What is 
before the Commission requires an examination of and 
orders confirming and preserving the status quo. The 
Applicant does not seek any change from its understanding 
of the status quo. An application made pursuant to section 
72A is not directed to the status quo but rather to securing 
some change regarding an organisation's right to represent 
the industrial interests of a particular class or group of 
employees in an enterprise. In my view the Commission 
should be slow to find that a matter which is otherwise 
within the general jurisdiction of the Commission has been 
removed from that general jurisdiction by a later amendment 
to the Act unless it is abundantly clear that this is the 
intention of the amendment. Not only is it not clear that it 
is the intention of the amendment to remove to the Full 
Bench the resolution of a dispute such as is currently before 
the Commission, but as I have attempted to illustrate, the 
later amendment goes to different issues. Therefore the 
amendment in section 72A does not extend to the matter that 
is before the Commission as currently constituted. As there 
is no inconsistency between the matter that is before the 
Commission currently and section 72A, this preliminary 
point fails. 

The second preliminary point raised by the Respondent 
and which was referred to earlier in these reasons, is the 
submission of the Respondent that this matter is not properly 
before the Commission because it is a matter between two 
organisations and therefore it does not involve the relation- 
ship of employer and employee which is said to be 
fundamental to die jurisdiction of the Commission. It should 
be noted at once that this somewhat conservative view of 
the Commission's jurisdiction is not apparently shared by 
the Parliament. Section 12k itself envisages an application 

being brought by an organisation for an order seeking the 
right to the exclusion of another organisation or other 
organisations to represent the industrial interests of a 
particular class or group of employees employed in an 
enterprise, or indeed other like orders as set out in that 
section. If the making of an application concerning coverage 
of employees which will affect the rights of other 
organisations which currently have coverage of those 
employees, and where the application is not directed to an 
employer as a party to the application, is not seen by the 
Parliament as an industrial matter then appropriate steps 
would have been taken to ensure that it becomes an 
industrial matter by so prescribing it. 

Further I am far from convinced that a dispute between 
two organisations regarding the ability to enrol a class of 
employees is not an industrial matter for the purposes of the 
Act. An industrial matter is defined as meaning any matter 
affecting or relating to the work privileges, rights or duties 
of employers or employees in any industry. The definition 
of industrial matter is therefore quite wide and one could be 
forgiven for readily assuming that the rights of an employee 
employed as a floor coverer to belong to one or other of the 
organisations party to this application falls readily within 
that definition. When regard is had to the whole of the Act 
which provides in Division 4 of Part II for the registration 
and operation of organisations under the Act, and object 6(e) 
of the Act to encourage the formation of representative 
organisations of employers and employees and their 
registration under the Act then, within the context of this 
legislation, no alternative conclusion is reasonably open. 
This conclusion is quite consistent with the decision of the 
Industrial Appeal Court in Re TWU v. Hamersley Iron Pty 
Limited and Another (1973) 53 WAIG 1103; and the Full 
Bench in Re Australian Workers Union (1983) 63 WAIG 16 
and UFTIU v. CMEU (1990) 70 WAIG 2108. I find 
therefore that there is no substance to this second prelimi- 
nary point. 

The final preliminary point is the submission of the 
Respondent that the application is not within jurisdiction to 
the extent that it seeks "injunctive relief" from the 
Commission. With respect to the Respondent, the Commis- 
sion has found it difficult to understand the precise nature 
of this preliminary point in the absence of a clear 
understanding of what is meant by the term "injunctive 
relief". The Respondent appeared to be submitting that 
because the Act is silent about whether the Commission is 
able to order "injunctive relief" the Commission is not able 
to do so and is therefore unable to make orders restraining 
the Respondent in the manner which the Applicant seeks. 

A party making an application in the Commission is 
required to specify the relief sought (section 29A(1)). But 
the Commission is not restricted to the specific claim or to 
the subject matter of the claim (section 26(2)). Indeed the 
Commission is required to enquire into and deal with the 
industrial matter (section 23) and to determine the matter 
which has been referred to it according to equity, good 
conscience and the substantial merits of the case. As such, 
it is folly, in my respectful observation, to hold that the 
nature of the relief must be specified within the Act. That 
is not to say that in specific circumstances the powers given 
to the Commission to resolve certain disputes are not set out 
in the Act. 

For example the relief to be given by the Commission on 
an application for the true interpretation of an award is set 
out within section 46 of the Act. However in relation to the 
industrial matter which has been referred to the Commission 
on this occasion the relief sought has been specified. I am 
satisfied that the matter before the Commission is an 
industrial matter. The Commission is empowered to enquire 
into and deal with that industrial matter. The manner in 
which it deals with that industrial matter must depend upon 
the facts of the matter which has been referred to it. The facts 
of the matter and the requirements of section 26 of the Act 
will determine the relief which the Commission determines 
to be appropriate. It is therefore unhelpful to try in advance 
to attach a label to the relief which is sought and to try by 
means of that label to argue that the Commission does not 



have the power to make such an order as is sought. This is 
particularly so when the facts have not yet been determined. 

For all of the above reasons none of the preliminary points 
have been made out. Accordingly the application will now 
be listed for hearing in the normal course of events. 

In the event that the Applicant seeks to revise its claim 
in any particular as a result of other issues raised towards 
the end of the Respondent's submissions on preliminary 
point, the Applicant should advise the Respondent and the 
Commission of its intention well in advance of the date that 
this matter is restored to the lists. 

Appearances: Mr TP. Daly on behalf of the Applicant. 
Mr G.T. Giffard on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch. 

No. CR 367 of 1993. 
COMMISSIONER A.R. BEECH. 

21 April 1994. 
Reasons for Decision. 

THE COMMISSIONER: Reasons for Decision on a 
preliminary point in this matter issued on the 13th January 
1994. 

When the matter resumed on the 28th March 1994 the 
respondent requested the Commission at the conclusion of 
the applicant's case to dismiss the application pursuant to 
s.27(l)(a) of the Act stating that there was no case to answer. 
These Reasons for Decision go to that submission. 

This is a claim directed against the respondent The 
Australian Builders' Labourers' Federated Union of Work- 
ers—Western Australian Branch. The matter referred for 
hearing and determination is set out below. 

"The applicant union claims that members em- 
ployed as floor coverers on building sites have been 
enrolled as members of the respondent union. 

The applicant union objects to this and seeks the 
following orders: 

1. That The Australian Builders' Labourers' 
Federated Union of Workers, Western Aus- 
tralian Branch (hereinafter the respondent) 
has no constitutional right to enrol persons 
who are qualified or employed as floor 
coverers wherever they be employed. 

2. That the customary range of work done by 
floor coverers is that as defined in the 
Furniture Trades Industry Award No. A 6 of 
1984. 

3. That the Building Trades Award 1968 and 
the Building Trades (Construction) Award 
1987 have no application to persons qualified 
or employed as floor coverers. 

4. That The Forest Products, Furnishing and 
Allied Industries Industrial Union of Work- 
ers, W.A. (hereinafter the applicant) has 
exclusive constitutional rights to enrol as 
members persons who are qualified or em- 
ployed as floor coverers and exclusive award 
coverage of such persons. 

5. The respondent by itself or by its servants or 
by its agents or by its members or otherwise 
is hereby restrained from recruiting or at- 
tempting to recruit or enrolling or attempting 
to enrol persons who are qualified or em- 
ployed as floor coverers wherever they be 
employed. 

6. That the respondent by itself or by its 
servants or by its agents or by its members 
or otherwise is hereby restrained from en- 
couraging, enticing or coercing the employer 
of a person who is qualified or employed as 
a floor coverer to engage or pay that person 
on a basis other than as a floor coverer. 

7. That the respondent by itself or by its 
servants, or by its agents or by its members 
or otherwise is hereby restrained from re- 
cruiting or attempting to recruit or enrolling 
or attempting to enrol any person who is 
eligible for membership of the applicant." 

The task of the applicant therefore is to persuade the 
Commission that according to equity, good conscience and 
substantial merit, orders should issue in the form and manner 
requested. It will need to persuade the Commission by 
means of evidence that a dispute exists between the parties 
and that the discretion of the Commission should be 
exercised in the applicant's favour in respect of each order 
claimed. In the case of each order the task will be slightly 
different because each order is directed to a particular area 
which, although related to the other orders sought, is 
different in some respects. 

The submission of the respondent however goes to the 
issue of whether the applicant has shown that there is any 
case made out against the respondent at all. Thus, the 
submission goes, if no case has been made out for the 
respondent to answer then none of the orders sought can 
issue because the Commission resolves industrial disputes 
between parties and does not decide matters other than as 
part of the settlement of an industrial dispute. 

The case for the applicant consisted of some submissions 
from the Secretary of the union, evidence given by an 
organiser with the union, Mr Lourey, and evidence from Mr 
T.E.J. Benson who is the lecturer in charge of apprenticeship 
training in floor covering at Midland College. The evidence 
in relation to this matter has demonstrated as follows. By 
Clause 2(b) and (g) of the applicant's constitutional rule the 
applicant is able to enrol "carpet and linoleum planners and 
cutters and measurers and carpet sewers ... carpet and 
linoleum planners and all floor covering layers, outdoor 
hands employed in measuring and/or fixing furnishings of 
any description ...". 

The constitutional rule of the respondent shows that it is 
registered in relation to the builders' labourers' industry and 
various classes of labourer. It is possible that that coverage 
is not for all kinds of labourers but perhaps labourers 
engaged on building contracts (ABLF v. Hamersley Iron and 
Another (1980) 60 WAIG 621 at 624 (IAC)). However the 
precise scope of the respondent's rules as it relates to this 
issue was not developed in the proceedings. 

The applicant has demonstrated that floor covering is a 
trade. The course curriculum for the trade was presented. 
From that evidence the Commission is satisfied that a trade 
qualified floor coverer employed as such is a person falling 
within the constitutional rule of the applicant. A trade- 
qualified floor coverer employed as such is not a labourer 
and would be ineligible for membership of the respondent. 

However, and most significantly, Mr Benson was asked 
two questions in re-examination and they concerned a 
person who was employed laying floor coverings but who 
is not trade qualified. Mr Benson's evidence is significant 
in this regard and the Commission sets out the two questions 
and answers below: 

"Daly, Mr: I will perhaps take the question back and 
put it a different way. If a person has not completed an 
apprenticeship of floor covering but was in fact 
employed laying floor coverings, what would he be in 
your view? 
A: He would be an unqualified, semi-skilled labourer— 
in my view. 
Q: So if a person worked in the trade for a considerable 
number of years doing floor covering but did not have 
a trade qualification, are you saying that he would not 
be entitled to be called a floor coverer? 



A: Yes, I am, unless he had completed enough time 
within the trade to undergo trade testing and further 
study." (transcript p. 94) 

Thus, on Mr Benson's evidence, a person employed as a 
floor coverer but who is not trade qualified is a class of 
labourer. That evidence would not appear to support the 
claim of the applicant in matters numbered 1,3,4,5,6, or 7 
so far as exclusive coverage of persons who have not 
completed an apprenticeship or its equivalent and who are 
employed as floor coverers are concerned. In the context of 
two questions asked in re-examination and whether there is 
a "case to answer'' nothing more conclusive is able to be 
determined. 

However has the applicant made out a case against the 
respondent? 

In this regard, the facts that have been presented come 
from the evidence of Mr Lourcy. His evidence is, with 
respect, unclear in significant areas. The Commission is 
satisfied that a company called Masterfloors employed or 
employs floor coverers. However it appears that they may 
be either "tradesperson floor coverers and from experience, 
trade qualified and unqualified simply working as floor 
coverers" (transcript p. 71). It is apparent from Mr Lourey's 
evidence that a number of the applicant's members 
employed at Masterfloors have resigned from the applicant. 
Although detail was not provided the Commission under- 
stands that resignation letters were indeed received and 
processed. 

Mr Lourey believes that those persons have been enrolled 
as members by the respondent. But, and crucially, there is 
no evidence of that. It needs to be pointed out that the 
applicant is seeking orders which affect the interests of the 
respondent, which effectively restrain the respondent from 
doing certain things and requiring it to do certain things in 
relation to its membership. In order to justify the orders 
made the Commission would need some evidence which 
could allow it to conclude that those orders were necessary. 
In the absence of such evidence the case presented does not 
support the orders sought and there is no case for the 
respondent to answer. 

The applicant tendered a letter to the applicant from the 
respondent dated the 4th November 1993. That letter, at best 
for the purposes of these proceedings, is an admission that 
the respondent has been "recruiting" persons who are 
employed as "floor coverers". The constitutional rule of the 
respondent does not refer to "floor coverers". However, the 
use of the expression "floor coverer" in that letter illustrates 
what the Commission understands to be the difference 
between the parties. The difference is whether a particular 
person or class of persons is properly a floor coverer or 
properly a labourer eligible for membership of the respon- 
dent. And that issue will not be dealt with by merely dealing 
in the abstract with the definitions. It will only be dealt with 
by examining evidence relating to particular persons and 
their employment because the argument over whether a 
particular employee is truly employed as a floor coverer or 
a labourer will remain. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

The Australian Builders' Labourers' Federated Union of 
Workers—Western Australian Branch. 

No. CR 367 of 1993. 
COMMISSIONER A.R. BEECH. 

21 April 1994. 
Order. 

HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr G. Giffard on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

PROCEDURAL DIRECTIONS 
AND ORDERS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Bailey 

and 
Wattyl Australia Pty Ltd. 

No. 1694 of 1993. 
COMMISSIONER A.R. BEECH. 

2 May 1994. 
Order. 

WHEREAS an application for extension of time in 
Application No. 1693 of 1993 was lodged in the Commis- 
sion; 

And whereas the applicant subsequently advised in 
writing that he wished to discontinue the application; 

And having heard Mr T Buti (of counsel) on behalf of the 
Applicant; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

There is therefore no case for the respondent to answer. 

The application will therefore be dismissed pursuant to 
s.27(l)(a)(ii) of the Act. Such an order will not prevent a 
further application being brought to the Commission in the 
future. 

Appearances: Mr T. Daly appeared on behalf of the 
applicant. 

Mr G. Giffard appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Eddie Taylor 

and 
Aerotech Holdings Pty Ltd. 

No. 217 of 1994. 
No. 218 of 1994. 

COMMISSIONER J.F. GREGOR. 
21 April 1994. 

Order. 
WHEREAS on the 24th of February 1994, the Applicant 
sought Orders from the Commission for an extension of time 
in which to make Application No. 217 of 1994; and 



Whereas Application No, 217 of 1994 seeks Orders 
pursuant to Section 23(A) of the Industrial Relations Act 
1979, arising from what is said by Eddie Taylor to be his 
unfair dismissal by Aerotech Holdings Pty Ltd; and 

Whereas the said Application No. 217 of 1994 was filed 
on the 24th of February 1994 and the Applicant, Eddie 
Taylor, was summarily dismissed from the employment of 
Aerotech Holdings Pty Ltd on the 21st of January 1994; and 

Whereas the purpose of Application No. 218 of 1994 was 
to seek from the Commission an extension of the time of 28 
days allowed to make a substantive application pursuant to 
Section 29(2) of the Industrial Relations Act 1979; and 

Whereas Application No. 218 of 1994 was listed for 
hearing on the 18th of April 1994; and 

Whereas at the said hearing, Mr M. Lourey, who appeared 
on behalf of Eddie Taylor, on the basis of the dicta of 
Fielding C. in E.J. Richardson v. Cecil Bros Pty Ltd, 
Application No. 27 of 1994, issued on the 14th of March 
1994 (unreported) sought to withdraw the application; and 

Whereas the Commission as constituted, agrees with the 
Decision of Fielding C. in E.J. Richardson v. Cecil Bros Pty 
Ltd, Application No. 27 of 1994, in that the Commission is 
without jurisdiction to grant extension of time sought in 
applications referred to the Commission pursuant to Section 
29 of the Industrial Relations Act 1979; and 

Whereas after hearing from Ms Subramaniam, of Counsel 
who appeared on behalf of Aerotech Holdings Pty Ltd, the 
Commission advised the parties that the application would 
be dismissed; and 

Whereas after further consideration, the Commission 
concludes that Application No. 217 of 1994 is likely a 
nullity and should therefore be dismissed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby Orders: 

That Application No.'s 217 and 218 of 1994 be, and 
are hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Andrew Wallace Glendinning 

and 
Arnotts Biscuits Limited. 

No. 302 of 1994. 
No. 303 of 1994. 

COMMISSIONER J.F. GREGOR. 
27 April 1994. 

Interlocutory Order. 
WHEREAS on the 14th of March 1994, Andrew Wallace 
Glendinning filed Application No. 302 of 1994, in which he 
sought Further and Better Particulars of the Answer filed in 
Application No. 1503 of 1993, and Application No. 303 of 
1994, in which he sought Orders that the Respondent, 
Amotts Biscuits Limited, produce certain documents in 
relation to Application No. 1503 of 1993; and 

Whereas the Commission heard the said Applications in 
Chambers on the 26th of April 1994; and 

Whereas after hearing Mr S. Browne, of Counsel on 
behalf of the Applicant, and Mr S. Boyle, of Counsel on 
behalf of the Respondent, the Commission decided to issue 
certain Orders; 

Now therefore the Commission pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby orders: 

(1) That within 14 days of the date of this Order, the 
Respondent file with the Commission and serve 
upon the Applicant the following further and 
better particulars of the Respondent's Answer: 

(a) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation contained 

in paragraph 7 of the Respondent's Answer 
that the Applicant's performance as a sales 
representative was unsatisfactory; 

(b) without limiting paragraph (i) herein, supply 
all information within its power or posses- 
sion in relation to: 

(i) what the Applicant's sale figures were 
(aa) in each year since March 1985; and 
(bb) in each month for the 12 months 

from the 1st of November 1992, to 
the 22nd of October 1993. 

(ii) what were the figures for each sales 
representative employed by the Respon- 
dent in Western Australia since March 
1985; 
(aa) in each year since March 1985; 
(bb) in each month for the 12 months 

from the 1st of November 1992, to 
the 22nd of October 1993. 

(iii) whether the Respondent provided its 
sales representatives with monthly sales 
targets and if so, what the sales targets 
were for each month for the 12 months 
prior to the 22nd of October 1993: 
(aa) for each of the Respondent's Western 

Australian sales representatives; 
(bb) for the Applicant. 

(c) In relation to the allegation contained in 
paragraphs 7 and 8 of the Respondent's 
Answer, state: 

(i) the times, dates and places that the 
Respondent counselled and warned the 
Applicant; 

(ii) on each occasion that the Respondent 
counselled and warned the Applicant: 
(aa) who, on behalf of the Respondent, 

counselled and warned the Appli- 
cant; 

(bb) what was said to the Applicant, 
stating in each case the actual 
words used or the substance of the 
words used; 

(cc) who was present when the Respon- 
dent counselled and warned the 
Applicant. 

(d) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation in para- 
graph 3 of the Respondent's Answer that a 
reason for the dismissal of the Applicant was 
his not having the correct attitude. 

(e) give full particulars of the breakdown of the 
figure of $3,168.00 paid by the Respondent 
on termination as stated in paragraph 5 of the 
Respondent's Answer. 

(f) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation contained 
in paragraph 4 of the Respondent's Answer 
that the Respondent had an unsuitable gen- 
eral appearance and how the alleged unsuita- 
ble general appearance was contrary to any 
instruction, minute or manual published to 
the Applicant by the Respondent. 

(g) state each act, fact, matter, thing or circum- 
stance giving rise to the allegation contained 
in paragraph 4 of the Respondent's Answer 
that the Applicant failed to take his brief case 
into stores and why was this indicative of an 
incorrect attitude. 

(2) That the Respondent produce for inspection by the 
Applicant, the following books and documents: 

(a) all documents in the possession or power of 
the Respondent: 

(i) pertaining to the Applicant as are rele- 
vant to the issues; 
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(ii) pertaining to the Applicant's sales fig- 
ures since March 1985 until the 22nd of 
October 1993; 

(iii) pertaining to the Respondent's sales 
persons' figures for the period March 
1985 until the 22nd of October 1993; 

(iv) pertaining to sales targets provided by 
the Respondent to its sales persons 
(including the Applicant) for the period 
March 1985 to the 22nd of October 
1993; and 

(v) including all supervisor reports, whether 
quarterly or otherwise, pertaining to the 
Applicant. 

(3) That the names of any employee other than that 
of the Applicant shall be deleted from any 
documents produced in accordance with the 
Orders herein. 

(Sgd.) J.F. GREGOR, 
.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Burswood Resort (Management) Ltd 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch and Another. 
No. 423 of 1994. 

COMMISSIONER C.B. PARKS. 
15 April 1994. 

Order. 
WHEREAS the applicant filed in the Commission on 7 
April 1994 a Notice of Application seeking an order 
pursuant to s.27 for the adjournment of the hearing listed for 
application No. 141 of 1994 on 20 April 1994; 

And whereas the firstnamed respondent and the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch have signified their consent 
thereto; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the hearing date of 20 April 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Min for Primary Industry and Others 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 436 of 1994. 

COMMISSIONER C.B. PARKS. 
15 April 1994. 

pursuant to s.27 for the adjournment of the hearing listed for 
application No. 137 of 1994 on 18 April 1994; 

And whereas the named respondent and the Federated 
Liquor and Allied Industries Employees' Union of Austra- 
lia, Western Australian Branch have signified their consent 
thereto; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the hearing date of 18 April 1994 be vacated 
and that the matter be adjourned to a date to be fixed 
after 9 May 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Rhys Jones 

Knightwood Pty Ltd. 
In the matter of an application for the production of 

documents in relation to the claim in Application No. 182 
of 1994. 

No. 456 of 1994. 

COMMISSIONER S.A. KENNEDY. 

2 May 1994. 
Order. 

WHEREAS an application has been made by the applicant 
in Application No. 182 of 1994, Mr Rhys Jones, for an order 
that the respondent in Application No. 182 of 1994, 
Knightwood Pty ltd produce all documents related to the 
alleged employment of the applicant; and 

Whereas the parties have been heard on this application 
and the respondent does not object to the application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That Knightwood Pty Ltd provide copies of all 
documents in its possession relating to the 
engagement of an employment of Mr Rhys Jones 
to the applicant or his agent no later than by 
10.00am on Wednesday, the 4th day of May 1994. 

2. That this shall include all documents relating to 
any government job subsidy scheme or appren- 
ticeship matter involving Mr Rhys Jones and 
Knightwood Pty Ltd. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WHEREAS the applicants filed in the Commission on 8 
April 1994 a Notice of Application seeking an order 



NOTICES— 
Appointments— 

NOTICE OF APPOINTMENT 
of 

Gavin Leonard Fielding 
to be Acting President of the Western Australian Industrial 

Relations Commission 
TO: Gavin Leonard Fielding, Commissioner of the Western 
Australian Industrial Relations Commission: 

His Excellency the Governor, acting under section 
17 of the Industrial Relations Act 1979 and with the 
advice and consent of the Executive Council, has 
appointed you, a duly qualified person, to be Acting 
President of the Western Australian Industrial Rela- 
tions Commission for the period 16 May 1994 to 25 
November 1994 (both dates inclusive) while the 
President, the Honourable Peter Sharkey, is unable to 
attend to his duties. 

D. G. BLIGHT, 
Clerk of the Council. 

AWARDS/AGREEMENTS— 

Consolidation by Registrar— 

BP FREMANTLE LTD OIL BUNKERING 
AWARD 1992 

No. A 20 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 20th day of April, 1994. 
J. CARRIGG. 

Registrar. 

BP Fremantle Ltd Oil Bunkering Award 1992 
No. A 20 of 1981. 

Award No. A 20 of 1981 

This award shall be known as the BP Fremantle Ltd Oil 
Bunkering Award 1992, No. A 20 of 1981. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope and Application 
4. Operative Date and Duration of Award 
5. Definitions 
6. Contract of Service 
7. Hours (Other than Continuous Shift Employees) 
8. Overtime (Other than Continuous Shift Employ- 

ees) 
9. Continuous Shift Employees 

10. Shiftwork 
11. Public Holidays 

12. Annual Leave 
13. Sick Leave 
14. Higher Duties 
15. Board of Reference 
16. Representatives Interviewing Employees 
17. Time and Wages Record 
18. Maximum Rate 
19. Long Service Leave 
20. Bereavement Leave 
21. Wage Rates 
22. Allowances 
23. Award Modernisation Clause 

Appendix A—^Training Modules 
Appendix B—Structural Efficiency Agreement 
Appendix C—Parties Bound 

3.—Scope and Application. 
This Award shall apply to BP (Fremantle) Limited, the 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and to employees of BP 
(Fremantle) Limited who are eligible to be members of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and who are engaged on 
pipeline bunkering and all work incidental to the mainte- 
nance and operation of plant for such bunkering in and 
around the port of Fremantle. 

4.—Operative Date and Duration of Award. 
This award shall operate for a period of two years from 

21.8.92. 

5.—Definitions. 
(1) Bunkering Attendant 
A Bunkering Attendant is an employee who after the 

appropriate training will undertake all duties appropriate to 
the employees classification associated with the Bunkering 
Operation at the direction of the employee's supervisor. 
These duties will include all bunkering, product handling, 
clerical, maintenance and supervisory functions for which 
the employee has been trained and accredited. 

(2) Bunkering Attendant Base 
A Bunkering Attendant Base is an employee who is ready, 

willing and able to perform duties under the supervision of 
a supervisor or an experienced Bunkering Attendant. The 
employee will undertake training in eleven Base training 
modules including B Class Licence and Hoist Ticket. When 
deemed proficient in the module the Bunkering Attendant 
Base will work independent of direct supervision. In 
addition the employee will train in Level 1 Modules and will 
undertake those duties when deemed proficient. 

(3) Bunkering Attendant 1 
A Bunkering Attendant 1 is a Bunkering Attendant Base 

who has satisfactorily completed eight Level 1 modules and 
who is undertaking further training in Level 2 modules. 
When the employee is deemed proficient in a Level 2 
module the employee will work independently in work 
covered by that module until reaching the Level 2 
requirements. 

(4) Bunkering Attendant 2 
A Bunkering Attendant 2 is a Bunkering Attendant 1 who 

has satisfactorily completed nine Level 2 modules or 8 level 
2 modules and 10 level 1 modules and who is undertaking 
training in Level 3 modules. When the employee is deemed 
proficient in a Level 3 module the employee will work 
independently in work covered by that module until 
reaching the Level 3 requirements. An employee at this level 
will be expected to supervise other employees as required. 

(5) Bunkering Attendant 3 
A Bunkering Attendant 3 is a Bunkering Attendant 2 who 

has satisfactorily completed 6 Level 3 modules, 10 Level 2 
modules and 11 Level 1 modules. The employee will 
undertake all duties in which the employee has been deemed 
competent including any additional modules as part of the 
employees training and development. This level is achieved 
by Company promotion when a vacancy occurs. An 
employee at this level will be expected to supervise other 
employees. 
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(6) "Continuous Shift Employee" means an employee 
who is regularly rostered to work alternating shifts on each 
day including Saturdays, Sunday and Public Holidays. 

(7) Employment Contract 
An employees employment contract will be the subject 

of a 3 month probationary period and upon the successful 
completion the employees employment status will be 
confirmed. 

(8) Training modules are training programmes outlined in 
Appendix A of this Award. These modules will be updated, 
new modules added, old modules deleted to meet the 
changing needs of the business. 

6.—Contract of Service. 
(1) Termination of Employment 

(a) Except as hereinafter provided, employment shall 
be by the week. Any employee not specifically 
engaged as a casual employee shall be deemed to 
be employed by the week. 

(b) (i) Subject to paragraph (c) hereof employment 
shall be terminated by a week's notice on 
either side given at any time during the week 
or by the payment of or the forfeiture of a 
week's wages as the case may be. 

(ii) Any employee who, having given or been 
given notice in accordance with paragraph 
(b)(i) hereof, is absent from work without 
reasonable cause (the proof of which shall lie 
with the employee concerned) shall be 
deemed to have abandoned their employment 
and shall not be entitled to payment for the 
time of abandoned. 

(c) Where an employee is dismissed by the employer 
for malingering, inefficiency, neglect of duty or 
misconduct the requirement under paragraph (b) 
hereof to give notice or to pay one weeks wages 
in lieu of notice shall not apply. In such cases the 
wages to the dismissed employee shall only be 
paid up to the time of the dismissal only. 

(d) The employer has the right to deduct payment for 
any day the employee cannot be usefully em- 
ployed because of any strike or through any 
breakdown of machinery or any stoppage of work 
by any cause for which the employer cannot 
reasonably be held responsible. 

(e) An employee not attending for duty shall, except 
where that absence is in accordance with Clause 
11.—Public Holidays, Clause 12.—Annual 
Leave, Clause 13.—'Sick Leave, Clause 19.— 
Long Service Leave or Clause 20.—Bereavement 
Leave, lose pay for the actual time of such non 
attendance. 

(2) Rights and Obligations under the Award 
It is a term and condition of employment and of the rights 

and obligations accruing under this award that an employee 
shall— 

(a) Comply with the orders of the employer to work 
reasonable overtime, including call—backs, at 
any time during the seven days of the week at the 
appropriate remuneration prescribed under the 
Award. 

(b) Use all appropriate protective clothing and equip- 
ment provided by the employer for specific 
circumstances and, after appropriate training, 
safety equipment or apparatus such as explosime- 
ters to supplement safety checks by other au- 
thorised personnel. 

(c) Comply with the employers direction to carry out 
work required for the safety of personnel and plant 
(including the continued operation of plant in 
accordance with the requirements of the employer 
both as to the work necessarily to be performed 
and the numbers and classifications of personnel 
required for that purpose) or for the emergency 
prevention of pollution. 

(d) Perform such work including shift work required 
for plant shutdowns or breakdowns or startups or 
other emergency maintenance as the employer 
shall reasonably require. The employer shall take 
into account the circumstances of the individual 
employees which may reasonably affect their 
availability for such shifts. This shall not affect the 
obligations of any employee whose individual 
contract of employment requires the employee to 
undertake shiftwork if required. 

(e) If the employee is a shift worker who is not 
relieved as scheduled at the end of the shift, the 
employee shall continue at work at the appropriate 
overtime rates until relieved or otherwise au- 
thorised by the employer to finish work provided 
that the employee shall not be required to work 
more than 16 hours in any consecutive 24 hour 
period. 

(f) Comply with the employer's direction to keep the 
work place and equipment in a clean and safe 
condition. 

(3) Casual Employees 
(a) A casual employee is one engaged and paid as 

such. The period of notice of termination in the 
case of a casual employee shall be one hour. If the 
required notice of termination is not given one 
hour's wages shall be paid by the employer or 
forfeited by the employee. 

(b) A casual employee for working ordinary hours 
shall be paid per hour one thirty-fifth of the 
weekly rate prescribed in Clause 21.—Wage Rate 
of this Award for the work which the employee 
performs, plus 20 per cent(4) Timekeeping 

(a) Notwithstanding anything elsewhere contained in 
this award, the employer may select and utilise for 
timekeeping purposes any fractional or decimal 
proportion of an hour (not exceeding quarter of an 
hour) and may apply such proportion in the 
calculation of the working time of employees who 
without reasonable cause, promptly communi- 
cated to the employer, report for duty after their 
appointed starting times or cease duty before then- 
appointed finishing times. 

(b) If the employer adopts a proportion for the 
aforesaid purpose the same proportion for the 
calculation of overtime shall be applied. 

(5) Payment of Wages 
(a) Wages shall be paid weekly or fortnightly by 

Electronic Funds Transfer (EFT) provided that the 
latest two days wages due may be kept in hand. 
Provided further that payment of overtime worked 
within the last five consecutive days of a pay 
period need not be made until the pay day of the 
following pay period. 

(b) Upon termination of employment wages due to an 
employee shall be paid on the day of such 
termination, or forwarded by post on the next 
working day. 

(c) On or prior to pay day, the employer shall state 
to each employee in writing the amount of wages 
to which the employee is entitled, the amount of 
deductions made therefrom and the net amount 
being paid to the employee. 

(d) Wages shall be paid by EFT into a bank account 
nominated by the employee. 

(e) It shall be a full discharge of the obligations and 
rights accruing from week to week under Clause 
9.—Continuous Shift Employees of this award if, 
in pursuance of an agreement made between the 
employer and the Union, a different method of 
wage payment is adopted averaging over a full 
shift cycle the payments accruing from shift work 
to a shift employee. This provision shall apply 
even if a shift employee fails for any reason to 
work a full shift cycle. 



(6) An employee to become entitled to payment of the 
weekly wage prescribed by this Award shall be available, 
ready and willing to perform such work as the employer shall 
from time to time lawfully require on the days and during the 
hours usually worked by the employee provided that an 
employee, if so available, ready and willing to work for the 
whole week is dismissed other than for misconduct as provided 
in paragraph (l)(c) hereof, subject to (d) of subclause (1) of 
this Clause, shall be entitled to a full weeks' pay. 

7.—Hours (other than continuous shift employees). 
(1) Subject to the Standard Hours (Oil Companies) Award 

1974 the ordinary working hours shall not exceed 70 per 
fortnight. The current maximum ordinary working hours in 
any one day is 7 hours and 47 minutes to be worked within 
the spread of hours of 7 a.m. and 7.30 p.m. The maximum 
ordinary working hours in any one day within the spread of 
hours may be changed subject to local agreement. 

(2) Starting and finishing times may be fixed in particular 
cases by agreement between the Company and the union. 

(3) A meal break of 30 minutes will be taken at a 
convenient time to suit the work in hand. Where possible 
this will be taken between the hours of 12 noon and 2 p.m. 

(4) Workers shall be allowed a rest period of ten minutes 
during the first four hours working period of any working day. 

8.—Overtime (other than continuous shift employees). 
(1) For all work done beyond the ordinary working hours 

on any day, Monday to Friday inclusive, payment shall be 
at the rate of time and a half for the first two (2) hours and 
double time thereafter. Provided that for all overtime 
worked after 10 p.m. on any such day, payment shall be at 
the rate of double time. Provided further that where the 
overtime worked on any such day commences earlier than 
two (2) hours before the ordinary starting time it shall be 
paid for at the rate of double time and such payment shall 
continue until the completion of the overtime. 

(2) (a) Work done on Saturdays prior to 12 noon shall be 
paid for at the rate of time and a half for the first two (2) 
hours and double time thereafter. 

(b) Work done on Saturdays after 12 noon or on Sundays 
shall be paid for at the rate of double time. 

(c) Work done on any day prescribed as a holiday under 
this Award shall be paid for at the rate of triple time. 

(3) Rest Period 
(a) When overtime work is necessary it shall, wher- 

ever reasonably practicable, be so arranged that 
workers have at least ten (10) consecutive hours 
off duty between the work of successive days. 

(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement 
of his ordinary work on the next day that he has 
not at least ten (10) consecutive hours off duty 
between these times shall, subject to this para- 
graph be released after completion of such 
overtime until he has had ten consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of his employer, such a 
worker resumes or continues work without having 
had such ten (10) consecutive hours off duty, he 
shall be paid at double rates until he is released 
from duty for such period and he shall then be 
entitled to be absent until he has had ten (10) 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(d) Where a worker (other than a casual worker or a 
worker engaged on continuous shift work) is 
called in to work on a Sunday or Public holiday 
preceding an ordinary working day, he shall, 
wherever practicable, be given ten (10) consecu- 
tive hours off duty before his usual starting time 
on the next day. If this is not practicable then the 
provisions of paragraphs (b) and (c) of this 
subclause shall apply mutatis mutandis. 

Provided that overtime worked as a result of a 
recall shall not be regarded as overtime for the 
purposes of this subclause when the actual time 
worked is less than three hours on such recall or 
on each of such recalls. 

(e) The provisions of this subclause shall apply in the 
case of shift workers who rotate from one shift to 
another, as if eight (8) hours were substituted for 
ten (10) hours when overtime is worked— 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty; 

or 
(iii) where a shift is worked by arrangement 

between the workers themselves. 
(4) When a worker is required to continue working 

overtime on work other than maintenance for more than one 
hour after his/her usual finishing time, Monday to Friday 
inclusive, a minimum payment for three hours at overtime 
rates will be made as from the normal finishing time and, 
in addition, a meal allowance in accordance with subclause 
(1) of Clause 22.—Allowances of this award shall be paid. 

(5) When a worker is recalled to work overtime after 
leaving the job (whether notified before or after leaving such 
job) he shall be paid for a minimum of four hours at overtime 
rates. 

(6) When a worker is required to hold himself in readiness 
for a call to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in readiness. 

(7) When a worker is required for duty during any meal 
time, whereby his meal time is postponed for more than half 
an hour, he shall be paid at overtime rates until he gets his 
meal. 

(8) Subject to existing custom, a worker shall be allowed 
a meal break without deduction of pay when his/her work 
is as follows— 

(a) Continuous with the ordinary hours and on work 
other than maintenance, between one and two 
hours after his/her normal finishing time and each 
four hours thereafter, providing he/she continues 
working after each break. 

(b) Continuous with the ordinary working hours and 
on maintenance work, after two hours from his/her 
normal finishing time and each four hours 
thereafter, providing he/she continues working 
after each break. 

(c) Not continuous with the ordinary hours, after each 
four hours, providing he/she continues working 
after each Weak. 

(d) In addition to the meal breaks prescribed herein, 
the employer shall provide a meal or pay an 
allowance in accordance with subclause (1) of 
Clause 22.—Allowances of this award for each 
meal break. 

(e) The existing practice whereby the employer 
allows one worker to absent himself/herself from 
the job for the purpose of obtaining meals for other 
workers shall continue and meals are to be 
partaken without a cessation of operations. 

(f) Where a worker is required to commence work on 
any day earlier than 1.5 hours before the time 
when he/she would normally have commenced 
work on that day, he/she shall be paid a meal 
allowance in accordance with subclause (1) of 
Clause 22.—Allowances of this award. 

(9) Any worker who is called upon to work overtime on 
a Saturday, Sunday or holiday shall, for each meal break 
occurring in accordance with the following, either be 
supplied with a meal by the employer or be paid— 

(a) Where the work continues for more than four 
hours, a meal allowance in accordance with 
subclause (1) of Clause 22.—Allowances of this 
award and after each additional four hours a meal 
allowance in accordance with subclause (1) of 
Clause 22.—Allowances of this award, providing 
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he/she continues working after each such qualify- 
ing period; or 

(b) Where the work is extended unexpectedly beyond 
the time when the worker would ordinarily be 
expected to partake of a meal or any such day, a 
meal allowance in accordance with subclause (1) 
of Clause 22.—Allowances of this award for the 
first such meal and a meal allowance in accor- 
dance with subclause (1) of Clause 22.—Allow- 
ances of this award for any subsequent meal. 

(10) When a worker, after having worked overtime, or a 
shift for which he has not been regularly rostered, finishes 
work at a time when his normal means of transport, or 
reasonable means of public transport, is not available, the 
employer shall provide him with a conveyance to such 
public transport as is available, or to his home, or pay at his 
ordinary time rate for the time reasonably occupied in 
reaching his home. 

9.—Continuous Shift Employees. 
(1) The provisions of Clause 5 subclause 4 of the Standard 

Hours (Oil Companies) Award 1974 shall apply. 
(2) All time worked in excess of or outside the ordinary 

working hours as prescribed, or on a shift other than a 
rostered shift, shall be paid for at the rate of double time. 

(3) That overtime rate shall not apply to excess time due 
to private arrangements between the workers themselves or 
for the purpose of effecting the customary rotation of shifts, 
or which is owing to a relieving man not coming on at the 
appointed time. The time for which any worker may be paid 
at ordinary rates instead of overtime due to a relieving man 
not coming on at the proper time, shall not exceed two (2) 
hours, after the expiration of which overtime rates shall 
apply for the whole shift. 

(4) All work performed on any of the holidays prescribed 
in Clause 13shall be paid for at the rate of triple time. 

(5) All weekend work performed during the ordinary 
working hours shall be paid the following extra percentages: 

(a) Day shift Saturday—60% 
(b) Afternoon or night shift Saturday—65% 
(c) Day shift Sunday—110% 
(d) Afternoon or night shift Sunday—115% 

(6) The rates prescribed in subclause (4) and (5) shall be 
paid in lieu of the shift allowance prescribed in Clause 12 
hereof. 

(7) Subclauses (3), (6), (8), (9), and (10) or Clause 10 of 
this Agreement shall apply to continuous shift workers as 
if each of those subclauses were repeated in this Clause. 
Provided that subject to agreement between the Union and 
the employer, the worker may be paid an average wage 
calculated on the penalty and hours worked in accordance 
with the cycle of the roster. 

10.—Shiftwork. 
(1) Where any particular process is carried out on shifts 

other than day shift and less than five (5) consecutive 
afternoon shifts or night shifts are worked on that process 
then workers employed on such afternoon or night shifts 
shall be paid at overtime rates. 

(2) The loading on the ordinary rates of pay for regularly 
rostered alternating shifts shall be:— 

(a) Monday to Friday inclusive, afternoon and night 
shift—15% 

(b) Monday to Friday inclusive, any other shift— 
10%. 

Provided that subject to agreement between the Union 
and the employer, the worker may be paid an average 
wage calculated on the penalty and hours worked in 
accordance with the cycle of the roster. 

(3) The sequence of shift work shall not be deemed to be 
broken under the preceding subclause (1) by reason of the 
fact that the works are closed on a Saturday or Sunday or 
on any Public Holiday. 

(4) Where a shift commences at or after 11 pm then the 
whole shift shall be paid for at the rate which applies to the 
major portion of the shift. 

11.—Public Holidays. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this subclause and to paragraph (c) of 
subclause (2) of Clause 8.—Overtime (Other than Continu- 
ous Shift Workers) of this Award be allowed as holidays 
without deduction of pay, namely—New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day and one other day as may be 
mutually agreed upon by the employee and the Company. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tbesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this Agreement, the employer's establishment or place 
of business may be closed, in which case an employee need 
not present himself for duty and payment may be deducted, 
but if work be done ordinary rates of pay shall apply. 

(3) The provisions of this clause shall not apply to casual 
employees. 

12.—Annual Leave. 
(1) A period of four consecutive weeks' leave with 

payment of not less than 1.225 of the ordinary wage as 
prescribed in Clause 21.—Wage Rates shall be allowed 
annually to an employee by the employer after each period 
of twelve months' continuous service with such employer. 

(2) If any holiday prescribed in this Award falls within 
an employee's period of annual leave and is observed on a 
day which in the case of that would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(3) If after one month's continuous service in any 
qualifying twelve (12) monthly period, an employee 
lawfully leaves his employment or his employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid one third 1/3 of a 
week's pay at the rate of wage in respect of each completed 
month of continuous service. 

(4) Any time in respect of which an employee is absent 
from work except time for which an employee is entitled to 
claim sick pay or time spent on holidays or annual leave as 
prescribed by this Award shall not count for the purpose of 
determining his right to annual leave. 

(5) (a) A continuous shift employee, ie a shift employee 
who is rostered to work regularly on Saturdays, Sundays and 
holidays shall be allowed one (1) week's leave to which an 
employee is otherwise entitled under this clause and shall 
be paid at the rate an employee would have received had an 
employee worked his actual roster. 

(b) Where an employee with twelve (12) months' 
continuous service is engaged for part of a qualifying 
twelve-monthly period as a continuous shift employee, an 
employee shall be entitled to have the period of annual leave 
to which an employee is otherwise entitled under this clause 
increased by one-tenth of a week for each completed month 
an employee is continuously so engaged. 

(6) For pay weeks in excess of five in which an employee 
works at the weekend or on a holiday prescribed in Clause 
13 an employee, other than a continuous shift employee, 
shall have the period of his annual leave increased in 
accordance with the following— 

For 6 to 9 weeks—1 day 
For 10 to 13 weeks—2 days 
For 14 to 17 weeks—3 days 
For 18 to 20 weeks—4 days 
Over 20 weeks—5 days 



Such additional annual leave shall be allowed and be 
taken continuously with the employee's annual leave above 
prescribed. The calculation of the additional leave under this 
provision shall not apply to weekends or holidays worked 
as a result of private arrangements of the employees 
themselves. 

(7) (a) An employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(b) In special circumstances and by mutual consent of the 
employer, the employee and the union, annual leave may be 
taken in not more than two periods. 

(7) The provisions of this Clause shall not apply to casual 
employees. 

13.—Sick Leave. 
(1) An employee on weekly hiring who is absent from his 

work on account of personal illness or incapacity shall be 
entitled to leave of absence without deduction of pay subject 
to the following conditions and limitations:— 

(a) An employee shall not be entitled to paid leave of 
absence for any period in respect of which an 
employee is entitled to Workers' Compensation. 

(b) Where practicable an employee shall notify the 
nominated representative of his employer prior to 
the commencement of his next period of work, and 
in any case an employee shall within 24 hours of 
the commencement of such absence inform the 
employer of his inability to attend for duty and, 
as far as practicable, state the nature of the illness 
or incapacity and the estimated duration of the 
absence. 

(c) An employee shall prove an employee was unable 
on account of such illness or incapacity to attend 
for duty on the day or days for which sick leave 
is claimed. 

(d) An employee shall not be entitled in respect of any 
year of service with his employer to leave in 
excess of five days in his first year of service and 
eight days in any subsequent year of service. 
Provided that sick leave shall accumulate from 
year to year so that any balance of the period 
specified herein which has in any year not been 
allowed to an employee by the employer as paid 
sick leave may be claimed by the employee and 
subject to the conditions hereinbefore prescribed 
shall be allowed by that employer in a subsequent 
year without diminution of the sick leave pre- 
scribed in respect of the year. Provided further that 
sick leave which accumulates pursuant to this 
subclause shall be available to the employee for 
a period of 10 years but no longer from the end 
of the year in which it accrues. 

(2) An employee is not entitled to sick leave for more than 
two absences, each of a single day in any one year of service 
without the production (if requested by his employer) of a 
certificate, from a qualified medical practitioner. Nothing in 
this subclause shall limit the employer's rights under 
paragraph (c) of subclause (1) hereof. 

14.—Higher Duties. 
An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher rate 
for the time his so engaged but if an employee is so engaged 
for more than half of one day or shift an employee shall be 
paid the higher rate for the whole day or shift. 

15.—Board of Reference. 
(1) In the event of a dispute the parties agree to apply to 

the Commission for a Board of Reference consisting of a 
chairman and two other members who shall be appointed 
pursuant to Regulation 16 of the Industrial Arbitration Act 
(Western Australian Industrial Commssion) Regulation 
1980. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award may be 

allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

16.—Representatives Interviewing Employees. 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this Agreement, an 
accredited representative of the Union shall be permitted to 
interview the employees during the recognised meal hours, 
on the business premises of the employer, but this 
permission shall not be exercised, without the consent of the 
employer, more than once in any one week. 

17.—Time and Wages Record. 
(1) The employer shall keep a time and wages book 

showing the name of each employee, and the nature of his 
work, the hours worked each day and the wages and 
allowances paid each week. Any system of automatic 
recording by means of machines will be deemed to comply 
with this provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours, at the employer's office or other 
convenient place and the duly accredited official shall be 
allowed to take extracts therefrom. The employer's works 
shall be deemed to be a convenient place for the purpose of 
this paragraph and if for any reason the record is not 
available at the works when the official calls to inspect it, 
it shall be made available for inspection within twelve (12) 
hours either at the employer's office or at the works. 

18.—Maximum Rate. 
Notwithstanding anything contained in this Agreement to 

the contrary, no time of duty whatsoever shall be required 
to be paid for at more than triple time. 

19.—Long Service Leave. 
1. Definitions 
(1) In this Clause, unless the context otherwise indicates 

or requires: 
(a) "Actual rate of pay" means the total amount an 

employee would have received for performing 
ordinary hours of work but shall not include 
overtime, shift premiums, penalty rates and other 
extraneous payments of a like nature. 

(b) "Business" has the same meaning as "em- 
ployer" in this Clause, and includes a part of such 
business. 

(c) "Employer" means the respondent to this Award. 
(d) "Employee" means any person employed by an 

employer under the terms of Clause 3 of this 
Award, but does not include persons employed as 
casual employees. 

(e) "Service with an employer" for the purpose of 
this Clause means the period during which an 
employee has served an employer under an 
unbroken contract of employment, provided that: 

(i) a contract of employment shall be deemed 
not to have been broken by reason only of 
any interruption or determination thereof, if 
the interruption or determination: 
(aa) has been made by an employer with the 

intention of avoiding any obligation 
imposed by this Clause or by any State 
law dealing with long service leave; or 

(bb) has arisen, either directly or indirectly, 
from an industrial dispute concerning 
industrial matters, and an employee 
returns to duty with the same employer 
in accordance with the terms of settle- 
ment of the said dispute; or 

(cc) has been made by an employer by 
reason of slackness of trade, and the 
employee is re-employed by the same 
employer within six months of such 
interruption or determination; or 

(dd) has been made by an employer for any 
reason other than those referred to in 
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subparagraphs (aa), (bb) and (cc) hereof, 
and the employee is re-employed by the 
same employer within two months of 
such interruption or determination. 

(ii) Any period of interruption or determination 
of the contract of employment referred to in 
paragraph (i) of this definition shall not, 
except in the case referred to in subparagraph 
(aa) hereof, be taken into account in calculat- 
ing the period of service. 

(iii) Any period of service by an employee as a 
member of the navy, military or air forces of 
the Commonwealth (otherwise than as a 
permanent member of such forces) shall be 
deemed to be service with the employer by 
whom the employee concerned was last 
employed before the employee commenced 
to serve as such member for the purposes of 
this Award. 

(iv) Service with the employer before the com- 
mencement of this Clause shall, subject to 
the provisions of subclause 3(2) of this 
Clause, as well as service with the employer 
after such commencement, be taken into 
account for the purposes of this Award. 

(0 "Transmission" includes transfer, conveyance, 
assignment, or succession whether by agreement 
or by operation of law, and "transmitted" has a 
corresponding meaning. 

2. Right to Leave 
(1) An employee shall be entitled to, and, subject to 

subclause 5 of this Clause, an employer shall grant, long 
service leave with pay in respect of service with an employer 
as provided by this Clause. 

(2) Except as provided by this Clause, payment in lieu of 
long service leave shall not be made by an employer, or 
accepted by an employee. 

3. Amount of Leave 
(1) Subject to the provisions of subclause 3(2) of this 

Clause, the amount of long service leave to which an 
employee shall be entitled shall be: 

(a) In the case of an employee who has completed at 
least ten years' service with an employer: 

(i) in respect of ten years' service so completed, 
thirteen consecutive weeks' leave; and 

(ii) in respect of each ten years' service with an 
employer completed since the employee last 
became entitled to long service leave, thir- 
teen consecutive weeks' leave; and 

(iii) on the termination of the employee's em- 
ployment, in respect of the number of years' 
service with an employer since the employee 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
thirteen consecutive weeks' leave for ten 
years' service; and 

(b) In the case of an employee who has completed at 
least five years' service with an employer and 
whose employment is terminated for any cause, 
other than the employee's serious or wilful 
misconduct, a proportionate amount on the basis 
of thirteen consecutive weeks' leave for ten years' 
service. 

(2) In the case of an employee whose service with an 
employer commenced before 1 January, 1985, and whose 
service would have provided an entitlement to long service 
leave under this Clause, the amount of long service leave to 
which such employee shall be entitled shall be the sum of 
the following amounts: 

(a) an amount calculated on the basis of thirteen 
consecutive weeks' leave for twenty years' serv- 
ice in respect of the employee's service with the 
employer before 1 October, 1964; 

(b) an amount calculated on the basis of thirteen 
consecutive weeks' leave for fifteen years' service 

in respect of the period of the employee's service 
with the employer on and from 1 October, 1964. 

4. Payment for Period of Leave 
(1) Subject to the provisions of subclause 4(3) of this 

Clause, the rate of payment to which an employee on leave 
shall be entitled shall be the employee's actual rate of pay, 
as defined in subclause 1(1) of this Clause. 

(2) Payment shall be made in one of the following ways: 
(a) in advance for the whole of the period when the 

employee commenced the period of leave, at the 
rate calculated in accordance with the provisions 
of subclause 4(1) of this Clause; or 

(b) by agreement with the employee, at the same time 
as payment would have been made if the 
employee had remained on duty, in which case 
payment shall, if the employee, in writing, so 
requires, be made by cheque posted to an address 
specified by the employee; or 

(c) in any other way agreed between the employer and 
the employee. 

(3) Where, during the period of leave, a variation occurs 
to an employee's actual rate of pay, the rate of payment to 
which the employee shall be entitled, for the leave period, 
shall include the varied rate from the date of such variation. 

(4) Where payment has been made in advance to an 
employee, in accordance with subclause 4(2), the employer 
shall, upon the employee's return to duty, adjust such 
advance payment to include the varied rate of pay. 

5. Taking Leave 
(1) Where an employee has become entitled to long 

service pursuant to this Clause, such leave shall be granted 
by the employer as soon as practicable having regard to the 
needs of the establishment, or as provided by subclause 5(3) 
of this Clause, at such time, or times, as may be agreed 
between the employer and the employee. 

(2) Except where an employee agrees otherwise, the 
employer shall give an employee at least 28 days' notice of 
the date from which leave is to be taken. 

(3) The leave prescribed by this Clause shall be granted, 
and taken, in one continuous period, or if the employer and 
the employee so agree, in not more than three separate 
periods. 

(4) The long service leave prescribed by this Clause shall 
be exclusive of annual leave and all other holidays 
prescribed by an Award, industrial agreement, or other 
statutory enactment applicable to the employee's contract of 
employment occurring during the taking of any period of 
long service leave. If any such holiday, to which an 
employee is entitled, falls within the employee's period of 
long service leave and is observed on a day which, in the 
case of that employee, would have been an ordinary working 
day, there shall be added, to the period of long service leave, 
time equivalent to the ordinary time which the employee 
would have worked if such a day had not been a holiday. 

6. Granting Leave in Advance 
(1) An employee may, by mutual agreement with the 

employer, be granted long service leave before the right to 
such leave has accrued due. 

(2) Where leave is taken in accordance with subclause 
6(1) of this Clause, the employee shall not become entitled 
to any further leave under this Clause for the period in 
respect of which such leave was taken before it accrued due. 

(3) Where leave has been granted to an employee, 
pursuant to subclause 6(1) of this Clause, before the right 
thereto has accrued due, and the employment is subse- 
quently terminated, the employer may deduct from any 
remuneration payable to the employee on the termination of 
employment such amount as represents payment for any 
period for which the employee has been granted, and has 
taken, leave to which the employee was not entitled at the 
date of termination of the employee's employment. 

7. Restriction Upon Employment While on Leave 
An employee shall Hot engage in any employment for hire 

or reward during any period of long service leave pursuant 
to this Clause. 



8. Payment on Termination for Leave Not Taken 
(1) Where the employment of an employee is terminated, 

otherwise than by the employee's death, and any long 
service leave: 

(a) to which the employee was entitled has not been 
taken; and/or 

(b) accrues to the employee on such termination, 
the employee shall immediately pay, in full, to the 
employee, the amount in respect of such leave, calculated 
at the date of the termination in the manner set out in 
subclause 6(1) of this Clause, less any amount already paid 
to the employee in respect of that leave. 

(2) Where an employee dies, and any long service leave: 
(a) to which the employee was entitled has not been 

taken; and/or 
(b) accrues upon termination of the employment by 

reason of the employee's death, 
the employee shall, upon request by the employee's personal 
representative, pay, in full, to the employee's personal 
representative, the amount in respect of such leave calcu- 
lated as at the date of the death of the employee in the 
manner set out in subclause 6(1) of this Clause, less any 
amount already paid to the employee in respect of that leave. 

9. Benefits to be Brought Into Account 
Any long service leave allowed, or payment in lieu 

thereof made before 1 January, 1985, shall be taken into 
account, and shall be deemed to have been leave granted, 
and taken, in satisfaction of any entitlement to leave due 
under this Clause: 

(a) in the case of leave with pay—to the extent of the 
period of such leave; and 

(b) in the case of payment in lieu thereof—to the 
extent of a period of leave equivalent to the 
amount of payment at the date thereof. 

10.Transmission of Business 
(1) Where, whether before or after the commencement of 

this Clause, business or part thereof is transmitted from an 
employer (called "the transmittor") to another employer 
(called ' 'the transmittee'') and an employee who, at the time 
of such transmission, was an employee of the transmittor in 
that business or part thereof, becomes an employee of the 
transmittee: 

(a) the continuity of the contract of employment of 
the employee shall be deemed not to have been 
broken by reason of such transmission; and 

(b) the period of service which the employee has had 
with the transmittor, or any prior transmittor, shall 
be deemed to be service with the transmittee, 

pd the employee shall be entitled to long service leave as 
if the employee had, during the whole period of service, 
been employed, with the one employer, at the date at which 
the employee's entitlement to long service leave accrues. 

(2) Nothing in subclause 10(1) of this Clause shall be 
construed as entitling an employee to leave, or payment in lieu 
thereof, more than once in respect of any period of service. 

11. Records to be Kept 
(1) An employer shall: 

(a) during the employment, and for a period of twelve 
months thereafter; or 

(b) in the case of termination by the death of an 
employee—until settlement with an employee's 
personal representative has been made; or until the 
expiration of three years from the date of death, 
whichever occurs first, 
keep a record from which can be readily ascer- 
tained: 

(i) the name of each employee; 
(ii) the award classification in which the em- 

ployee is classified; 
(iii) the date of commencement of the employee's 

employment; 
(iv) the employee's entitlement to long service 

leave; and 

(v) any long service leave which has been 
granted to the employee or in respect of 
which payment has been made, whether 
under this Clause or otherwise. 

(2) The records required to be kept by subclause 11 (1) of 
this Clause shall be open for inspection, by a duly accredited 
official of an organisation of employees bound by this 
Award, during the usual office hours at the employer's office 
or other convenient place designated by the employer. 

(3) A duly accredited official, referred to in subclause 
11(1) of this Clause, shall be entitled to make, and carry 
away, a copy of any entry in such record. 

12. Applicability and Interpretation 
(1) The terms and conditions set out in this Clause shall 

govern all matters relating to long service leave on and from 
1 January, 1985, notwithstanding the provision of any Act, 
statutory intent, award, determination or agreement. 

(2) The provisions prescribed in this Clause, resemble, 
where relevant the provisions of the Federal Award known 
as the Long Service Leave (Oil Companies) Award 1985. 

(3) Any amendments made to the Long Service Leave 
(Oil Companies) Award 1985 shall automatically and 
simultaneously apply to the workers covered by this Clause 
and the parties to this Award shall make application to have 
this Award amended accordingly. 

20.—Bereavement Leave. 
An employee (other than a casual employee) shall be 

entitled to a maximum of three days leave without loss of 
pay on each occasion and on production of satisfactory 
evidence of the death of the employee's husband, wife, 
father, mother, sister, brother, child, step-child, or parents- 
in-law. For the purposes of this clause, the words "wife" 
and "husband" shall include de facto wife or husband and 
the words "father" and "mother" shall include foster father 
and mother. 

21.—Wage Rates. 
The following shall be the actual wage per week to 

employees covered by this award: 
Bunkering Attendant 3 $595.00 
Bunkering Attendant 2 $565.00 
Bunkering Attendant 1 $535.00 
Bunkering Attendant Base $505.00 

22.—Allowances. 
(1) A Meal Allowance of $7.40 shall be paid where an 

entitlement exists as outlined in this award. 
(2) A First Aid Allowance of $11.43 per week will be paid 

where an employee holds a current first aid qualification and 
is appointed by the employer to perform first aid duties. The 
employer shall reimburse the cost of fees for any courses 
necessary for an employee covered by this provision to 
obtain and maintain current the appropriate first aid 
qualification. 

23.—Award Modernisation Clause. 
The parties to this award agree to discuss all matters 

raised by either party for increased flexibility. All such 
discussions are premised in the understanding that: 

(1) The majority of employees at the enterprise must 
genuinely agree. 

(2) No employee will lose income as a result of the 
change. 

(3) The Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) must be 
party to any agreement. In particular, where enterprise level 
discussions are considering matters requiring the registra- 
tion of an agreement or an award variation, the Union must 
be invited to participate. 

(4) The Union will not unreasonably oppose any 
agreement. 

(5) Neither party will unreasonably oppose amendments, 
variations or agreements sought by the other giving effect 
to the objects of structural efficiency. 
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(6) Any agreement will be ratified by the W.A. Industrial 
Relations Commission. 

(7) The dispute settling procedure will apply if agreement 
cannot be reached in the implementation process on a 
particular issue. 

Appendix A—Training Modules 
Bunkering Attendant Basic 

1. Product Receipt Basic 
2. Bunkering Procedures Basic 
3. Product Knowledge Basic 
4. Temperature and Sampling Tfechniques 
5. Tank Farm Layout 
6. Basic Maintenance 
7. Road Vehicle Maintenance 
8. Customer Service 
9. Occupational Health and Safety I 

10. General Housekeeping 
11. Operation of Pollution Control Equipment Basic 
12. B Class Licence 
13. Hoist Licence 

Bunkering Attendant 1 

1. Product Receipt Advanced 
2. Bunkering Procedures Advanced 
3. Basic Tankship Discharge Procedures 
4. Barge and Offsite Bunkers Control 
5. Basic Pipeline Maintenance 
6. Hose Tfesting 
7. Occupational Health and Safety II 
8. Specific Tank/Pipeline Procedures 
9. Operation/Maintenance of Pollution and Emer- 

gency Equipment 
10. Basic Boiler Operational Knowledge 
11. Basic Pump Operation 

Bunkering Attendant 2 

1. Monitoring KRD Receipts 
2. Road Loading/Unloading Procedures 
3. Quality Control Tbchniques 
4. Pipeline Maintenance Advanced 
5. Degassing Procedures Basic 
6. Planned Maintenance Systems and Records 
7. Occupational Health and Safety III 
8. Basic Supervision 
9. Environment Controls 

10. Terminal Pump and Pipeline Operation 
11. Boiler Ticket 
12. Fire Fighting Basic 

Bunkering Attendant 3 

1. Pipeline Control Receipt 
2. Bunkering Scheduling Implementation 
3. Tankership Discharge Procedures Advanced 
4. Quality Control and Blending 
5. Advanced Supervision 
6. Meter Repair and Loss Control 
7. Maintenance—Management Pipelines 
8. Administration Control 
9. Work Permit Control 

10. Pollution Control AEP 
11. A IP Fire Fighting Levels 1 and 2 
12. Trade Skills 
Appendix B—Structural Efficiency Agreement 

1. APPLICATION 

This Agreement will be binding upon the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) and BP Australia Limited in 
respect of the Company's Fremantle Bunkering Terminal. 
This agreement is to be read in conjunction with the BP 
Fremantle Oil Bunkering Award 1992 and where any 
inconsistency appears between the award and agreement, 
this agreement will apply. All parties agree that the 
provisions of the award and this agreement represents the 
contract of employment between the parties and will be 
honoured at all times. 

2. INTENT 
BP Fremantle Limited has a stated objective of being the 

best in the Industry. Consistent with this objective and the 
second structural efficiency instalment agreement the 
parties are committed to providing ongoing improved 
measurable benefits for the Company's operation and its 
employees. 

To this end this agreement provided the scope for the 
parties to continually examine the way work is performed 
and provides the consultative mechanism to perform work 
in the most efficient way to meet the changing needs of 
business. 

It is agreed that local arrangements maybe made to meet 
the specific requirements of the site for working patterns, 
arrangements and flexibilities. 

3. WORKPLACE CO-OPERATION 
The long term future of the Company and job security for 

its employees is dependent upon the company being 
competitive. To achieve this the company seeks a commit- 
ment from all of its employees, including site management, 
at each location to work co-operatively towards producing 
a customer service oriented, efficient, productive and safe 
work environment. 

4. TIMING FLEXIBILITY FOR REST, CRIB AND 
MEAL BREAKS 

During normal circumstances it would be the intention for 
all employees to take fixed breaks. However, where work 
needs so dictate the flexibility is sought for employees to 
take their breaks at the next convenient time. In any event 
no employee will be required to work more than six (6) 
hours without a meal break. 

5. WORKING HOURS 
Due to the uncertainty of the timing of shipping arrivals, 

a duty crew will be available for work at any time during 
a 24 hour period 7 days a week subject to the retention of 
the current ordering system. 
6. DISPUTE PROCEDURE MODIFICATION 

Measures are required to ensure all parties adhere to the 
agreed disputes procedure which emphasises orderly discus- 
sion of issues rather than precipitate actions such as bans and 
stoppages. The company is willing to entertain any 
suggestions that satisfy this objective. A consultative 
committee will have both management and employee 
representative and will discuss all issues pertinent to the 
working conditions applying to the bunkering operation. 

The parties agree that management, shop stewards and 
Union officials will exhaust the negotiating process before 
time is lost by employees. 

(a) Where any dispute or grievance arises the problem 
should first be discussed between the employee 
and the supervisor and if requested by the 
employee, a shop steward may be present. 

(b) If the dispute or grievance is unresolved the 
employee and the union representative may then 
discuss the issue with the workshop manager. 

(c) If the dispute or grievance is unresolved then the 
employee and the union representative shall 
confer with the manager. 

(d) If the dispute or grievance is unresolved the matter 
should be referred to the union state official for 
discussion with management. 

(e) Until the dispute or grievance is determined in 
accordance with the above procedure, normal 
work shall continue without prejudice. 

(f) If the matter is still not resolved it shall referred 
to the W.A. Industrial Relations Commission for 
decision. 

7. JOB SECURITY 
The Company seeks to enhance a long term job security 

for its employees by being as efficient and productive as 
possible. This has been achieved at BP (Fremantle) Ltd by 
multiskilling and a natural wastage of labour leading to a 
flexible, compact efficient workforce. 



8. DETERMINATION OF STAFFING LEVELS 
Having due regard to the forecast work needs, safety 

considerations and flexibility desires, the company will 
determine the appropriate staffing levels. If it is thought 
desirable to change the existing levels, either up or down, 
input will be sought from employees. 

Any change will be negotiated through the consultative 
committee with agreement by all parties concerned. 

9. USE OF CASUALS/TEMPORARIES 
Where such situations as— 

© absence for any reason having reduced the normal 
workforce; 

® there being a defined relatively short term extra 
workload the Company, after consultation and 
agreement with employees will be able to engage 
casuals on a short term basis. In equivalent 
situations the company prefers to use its own 
employees as they are more skilled than casual 
employees. 

10. USE OF THIRD PARTIES 
lb meet the company's customer service efficiency and 

safety objectives it is sometimes better for certain activities 
to be done by outside parties e.g. specialist engineering 
tasks, tank cleaning/painting etc. Any task outside this area 
to be agreed by the company and consultative committee 
prior to commencement. 

11. ADHERENCE TO AWARD/AGREEMENT CON- 
DITIONS 

The award/agreement eventually each represents a "con- 
tract of employment" between the company and its 
employees. As such there should be commitment and 
adherence by all parties to the agreed conditions including 
such items as: 

• payment of all wages and allowances by EFT; 
© completion of all the laid down steps in the 

disputes procedure. 
12. LOCAL CONDITIONS 
The parties are committed to continue the improvement 

of work practices and the removal of artificial barriers, lb 
this end the following productivity initiatives have been 
agreed upon and are in place: 

12.1 No demarcation subject to competency and abid- 
ance of state legislation 
Full multiskilling 
Agreed staff reductions 
Maintain Flexibility 
Safety standards maintained 
Consultative committee formed 
Agreed use of casuals (refer to Clause 9 of this 
agreement) 

12.2 Appropriate training to be made available to all 
employees who request same, to enhance their 
career path. 

12.3 All training to be voluntary to the individual. 

Appendix C—Parties Bound 
The Applicant shall be: 

Australian Electrical, Electronics, Foundry and Engi- 
neering Union (Western Australian Branch) 
401-403 Oxford Street 
MT. Hawthorn WA 6016 

The Respondent shall be: 
BP (Fremantle) Limited 
Cnr. Amherst & Knutsford Streets 
East Fremantle WA 6160 

Dated at Perth this 21st day of August, 1981. 

INDUSTRIAL SPRAYPAINTING AND 
SANDBLASTING AWARD 1991 

No. A33 of 1987. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of May, 1994. 
J. CARR1GG, 

Registrar. 

Industrial Spraypainting and Sandblasting Award 1991 
No. A33 of 1987. 

AWARD No. A33 of 1987. 

This award shall be known as the "Industrial Spraypaint- 
ing and Sandblasting Award 1991" and shall replace the 
Operative Painters and Decorators (Marine) Agreement No. 
15 of 1979 and the Painters (Shipping) Award No. 32A of 
1961. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. State Wage Principles—June 1991 
4. Scope 
5. Area 
6. Term 
7. Definitions 
8. Rates of Pay 
9. Special Rates and Provisions 

10. Multi-Storey Allowance 
11. Hours 
12. Rest Periods and Crib Time 
13. Overtime 
14. Weekend Work 
15. Holidays and Holiday Work 
16. Shift Work 
17. Meal Allowance 
18. Living Away from Home—Distant Work 
19. Location Allowance 
20. Annual Leave 
21. Sick Leave 
22. Accident Pay 
23. Bereavement Leave 
24. Maternity Leave 
25. Juty Service 
26. Time Records 
27. Protection of Employees 
28. Amenities 
29. First Aid Equipment 
30. Special Tools and Protective Clothing 
31. Compensation for Clothes and Tools 
32. Payment of Wages 
33. Presenting For Work But Not Required 
34. Termination of Employment 
35. Job Stewards 
36. Posting of Award 
37. Posting of Notices 
38. Right of Entry 
39. Long Service Leave 
40. Stand Downs 
41. Prohibition of Junior Employees 
42. Settlement of Disputes 
43. Board of Reference 
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44. No Reduction 
45. Award Modernisation 
46. Structural Efficiency Exercise 
47. Fares and Travelling 
48. Liberty to Apply 

Appendix A—North West Shelf Gas Project. 
Appendix B—Asbestos Eradication 
Appendix C—Fares and Travelling—Daily Rates 
Respondents 
Schedule A—^Respondents 

3.—State Wage Principles—June 1991. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward, except when 
consistent with the State Wages Principles. 

4.—Scope. 
Subject to subclause (2) hereof this award shall apply to: 

(1) (a) employers employing persons in the classifi- 
cation of painter, spraypainter, sandblaster or 
shot blaster in the industry of industrial 
painting or sandblasting: and 

(b) the employees referred to in paragraph (a) 
hereof; and 

(c) The Operative Painters & Decorators Union 
of Australia, West Australian Branch, Union 
of Workers. 

(2) this award shall not apply to any employment 
which is subject to any other award of the Western 
Australian Industrial Relations Commission as 
those awards existed at the date of the making of 
this award, nor to the employment of persons 
pursuant to the Industrial Blaster/Coater First 
Year Training Programme Agreement No. AG 2 
of 1988 and the Industrial Blaster/Coater Second 
Year Training Programme Agreement No. AG 3 
of 1988. 

5.—Area. 
This award shall operate throughout the State of Western 

Australia 

6.—Term. 
The term of this award shall be for one year from the 27th 

day of November 1991. 

7.—Definitions. 
(1) "Union" means The Operative Painters & Decorators 

Union of Australia, West Australian Branch, Union of 
Workers. 

(2) "Painter" includes spray painter, sandblaster and shot 
blaster and means any worker applying paint or its 
substitutes, or any preparation, by any means, the purpose 
of which is of a decorative or protective character for 
residential, commercial or industrial purposes (excluding 
the application of bitumen or like substances to roads and 
like surfaces), and shall include the painting of buildings and 
structures (residential, commercial and industrial) and parts 
thereof, aircraft, machinery, plant, ships and vessels includ- 
ing prefabricated work on any of the aforementioned, 
general painting, and any worker engaged in the removal of 
paint and/or its substitutes and the preparation of all work, 
surfaces and materials used in the aforementioned work. 

(3) "Casual Employee" means an employee who is 
employed for a period of less than five days (exclusive of 
overtime). 

(4) "Construction Work" means— 
(a) all work "on-site" in connection with the erec- 

tion, repair, renovation, maintenance, ornamenta- 
tion or demolition of buildings or structures: or 

(b) all work which the union and the employer 
concerned agree is construction work but only if 
the agreement is approved by the Board of 
Reference; or 

(c) all work which, in default of an agreement as 
aforesaid, is declared by the Board of Reference 
to be construction work. 

(5) "Leading Hand" means an employee who is given by 
the employer, or his/her agent, the responsibility of directing 
and/or supervising the work of other persons, or in the case 
of only one person, the specific responsibility of directing 
and/or supervising the work of that person. 

8.—Rates of Pay. 
(1) The weekly rate of pay is as follows: 

Painter, spraypainter, shotblaster, sandblaster or 
employee performing two or more of those func- 
tions $458.66 

(2) The hourly rate of pay shall be calculated by dividing 
the weekly rate by 38. 

(3) Location Allowance 
Where applicable location allowances in accordance with 

Clause 19 will be paid. 
(4) Underground Allowance 

(a) (i) Subject to paragraph (b) hereof, an employee 
required to work underground shall be paid 
an allowance of $7.70 per week in addition 
to any other amount prescribed for such 
employees elsewhere in this award, 

(ii) Where a shaft is to be sunk to a depth greater 
than six metres the payment of the under- 
ground allowance shall commence from the 
surface. 

(b) Where an employee is required to work under- 
ground for no more than four days or shifts in any 
ordinary week he/she shall be paid an under- 
ground allowance in accordance with the provi- 
sions of paragraph (n) of subclause (1) of Clause 
9.—Special Rates and Provisions in lieu of the 
allowance prescribed in paragraph (a) hereof. 

(5) Leading Hands 
(a) A person specifically appointed to be a leading 

hand shall be paid at tire rate of the undermen- 
tioned additional amounts in accordance with the 
number of persons in his/her charge: 

Wkly Rate 
Base per 
Rate 

£ 
Hour 

(i) In charge of not more 
a> 

than one person 10.00 0.27 
(ii) In charge of 2 and not 

more than 5 persons 22.30 0.61 
(iii) In charge of 6 and not 

more than 10 persons 28.30 0.77 
(iv) In charge of over 10 

persons 37.70 1.02 
(b) The hourly rate prescribed in paragraph (a) hereof 

is calculated to the nearest cent (less than half a 
cent to be disregarded) by multiplying the weekly 
base amount by 52 and dividing the result by 50.4 
and by dividing the amount by 38. 

(6) Casual Hands 
In addition to the rate appropriate for the type of work, 

a casual hand shall be paid an additional 20 per cent of the 
rate her hour with a minimum payment as for three hours 
employment. The penalty rate herein prescribed shall be 
deemed to include, inter alia, compensation for annual 
leave. 

9.—Special Rates and Provisions. 
(1) In addition to the rates otherwise prescribed in this 

Award, the following rates shall be payable to employees 
covered by the said Award: 

(a) Insulation 
An employee handling charcoal, pumice, gran- 

ulated cork, silicate of cotton, insulwool, slag 
wood, limpet fibre, vermiculite or other recogni- 
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sed insulating material of a like nature or working 
in the immediate vicinity so as to be affected by 
the use thereof 44 cents per hour or part thereof. 

(b) Hotwork 
An employee who works in a place where the 

temperature has been raised by artificial means to 
between 35 degrees and 54 degrees Celsius—44 
cents per hour or part thereof, exceeding 54 
degrees Celsius 43 cents per hour or part thereof. 

Where such work continues for more than two 
hours, the employee shall be entitled to 20 minutes 
rest after every two hours work without loss of 
pay, not including the special rate provided by this 
paragraph. 

(c) Cold Work 
An employee who works in a place where the 

temperature is lowered by artificial means to less 
than zero degrees Celsius shall be paid 36 cents 
per hour. 

Where such work continues for more than two 
hours, the employee shall be entitled to 20 minutes 
rest after every two hours work without loss of 
pay, not including the special rate provided by this 
paragraph. 

(d) Confined Space 
An employee required to work in a confined 

space shall be paid 44 cents per hour or part 
thereof. 

("Confined Space" means a place the dimen- 
sions or nature of which necessitate working in a 
cramped position or without sufficient ventila- 
tion.) 

(e) Swing Scaffold 
(i) an employee required to work from any type 

of swing or any scaffold suspended by rope 
or cable, bosun's chair, or suspended scaffold 
requiring us of steel or iron hooks or angle 
irons shall be paid the appropriate allowance 
set out below corresponding to the storey 
level at which the anchors or bracing, from 
which stage is suspended, has been erected. 

Such allowance shall be paid for the 
minimum of four hours' work or part thereof 
until construction work (as defined) has been 
completed. 

Height of Bracing First Each Additional 
Four Hours Hour 

0-15 storeys 2.58 0.53 
16-30 storeys 3.31 0.69 
31-45 storeys 3.91 0.80 
46-60 storeys 6.42 1.33 
Greater than 60 storeys 8.18 1.69 
(ii) Payments contained in this subclause are in 

recognition of the disabilities associated with 
the use of swing scaffolds. 

(iii) For the purpose of Clause 9(l)(e)(i) hereof: 
"Completed" means the building is fully 

functioning and all work which was part of 
the principal contract is complete. 

"Storeys" shall be given the same mean- 
ing as the storey level in Clause 10(2) of this 
Award. 

(f) Wet Work 
An employee working in any place where water 

is continually dripping on him/her so that clothing 
and boots become wet, or where there is water 
underfoot, shall be paid 36 cents per hour whilst 
so engaged. 

(g) Dirty Work 
An employee engaged on unusually dirty work 

shall be paid 36 cents per hour. 
(h) Towers Allowance 

An employee working on a chimney stack, 
spire, tower, radio or television mast or tower, air 

shaft (other than above ground in a multi-storey 
building), cooling tower or silo, where the 
construction exceeds 15 metres in height shall be 
paid 36 cents per hour for all work above 15 
metres, and 36 cents per hour for work above each 
further 15 metres. 

Provided that any similarly constructed build- 
ing, or a building not covered by Clause 10.— 
Multi-Storey Allowance, which exceeds 15 
metres in height may be covered by this subclause, 
or by that clause by agreement or where agree- 
ment is not reached, by determination of the 
Commission. 

(i) Toxic Substances 
(i) An employee required to use toxic sub- 

stances shall be informed by the employer of 
the health hazards involved and instructed in 
the correct and necessary safeguards which 
must be observed in the use of such materials. 

(ii) Employees using such materials will be 
provided with and shall use all safeguards as 
are required by Clause 27.—Protection of 
Employees and the appropriate Government 
authority or in the absence of such require- 
ment such safeguards as are defined by a 
competent authority or person chosen by the 
union and the employer. 

(iii) Employees using toxic substances or materi- 
als of alike nature shall be paid 44 cents per 
hour. Employees working in close proximity 
to employees so engaged shall be paid 36 
cents per hour. 

(iv) For the purpose of this paragraph toxic 
substances shall include epoxy based materi- 
als and all materials which include or require 
the addition of a catalyst hardener and 
reactive additives or two pack catalyst 
system shall be deemed to be materials of a 
like nature. 

(j) Fumes 
An employee required to work in a place where 

fumes of sulphur or other acid or other offensive 
fumes are present shall be paid such rates as are 
agreed upon between him/her and the employer; 
provided that, in default of agreement, the matter 
may be referred to a Board of Reference for the 
fixation of a special rate. 

Any special rate so fixed shall apply from the 
date the employer is advised of the claim and 
thereafter shall be paid as and when the fume 
condition occurs. 

(k) Asbestos 
Employees required to use materials containing 

asbestos or to work in close proximity to 
employees using such materials shall be provided 
with and shall use all necessary safeguards as 
required by the appropriate occupational health 
authority and where such safeguards include the 
mandatory wearing of protective equipment (i.e. 
combination overalls and breathing equipment or 
similar apparatus) shall be paid 44 cents per hour 
extra whilst so engaged. 

(1) Furnace Work 
An employee engaged in the construction or 

alteration or repairs to boilers, flues, furnaces, 
retorts, kilns, ovens, ladles and similar refractory 
work shall be paid 95 cents per hour. This 
additional rate shall be regarded as part of the 
wage rate for all purposes. 

(m) Acid Work 
An employee required to work on the construc- 

tion or repairs to acid furnaces, acid stills, acid 
towers and all other acid resisting brickwork shall 
be paid 95 cents per hour. This additional rate 
shall be regarded as part of the wage rate for all 
purposes. 
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(n) Roof Repairs 
Employees engaged on repairs to roofs shall be 

paid 44 cents per hour. 
(o) Underground Allowance 

(i) An employee required to work underground 
for no more than four days or shifts in an 
ordinary week shall be paid $1.54 a day or 
shift in addition to any other amount pre- 
scribed for such employees elsewhere in this 
award. 

Provided that an employee required to 
work underground for more than four days or 
shifts in an ordinary week shall be paid an 
underground allowance in accordance with 
the provisions of subclause (3) of Clause 
8.—Rates of Pay. 

(ii) Where a shaft is to be sunk to a depth greater 
than 6 metres the payment of the under- 
ground allowance shall commence from the 
surface. 

(p) First Aid 
An employee who is qualified to provide first 

aid and who is appointed by his/her employer to 
carry out first aid duties in addition to his/her 
usual duties shall be paid $ 1.52 per day. 

(q) Fireproofing spray: An employee using a fireproof 
or composition spray shall be paid an additional 
36 cents per hour whilst so engaged. 

(r) Height Work: An employee working on any 
structure at a height of more than nine metres 
where an adequate fixed support not less than 0.75 
metres wide is not provided, shall be paid 33 cents 
per hour in addition to ordinary rates. This 
subclause shall not apply to an employee working 
on a bosun's chair or swinging stage. 

This provision shall not apply in addition to the 
Towers Allowance prescribed in paragraph (h) of 
this subclause. 

(s) Brewery Cylinders—Painters: A painter in brew- 
ery cylinders or stout tuns shall be allowed 15 
minutes' spell in the fresh air at the end of each 
hour worked by him/her. 

Such 15 minutes shall be counted as working 
time and shall be paid for as such. The rate for 
working in brewery cylinders or stout tuns shall 
be at the rate of time and one-half. When an 
employee is working overtime and is required to 
work in brewery cylinders and stout tuns he/she 
shall, in addition to the overtime rate payable, be 
paid one half of the ordinary rate payable as 
provided by Clause 8.—Rates of Pay of this 
award. 

(t) Certificate Allowance: A tradesman who is the 
holder of a scaffolding certificate or rigging 
certificate issues by the Department of Occupa- 
tional Health, Safety and Welfare and is required 
to act on that certificated person shall be paid an 
additional 36 cents per hour. 

Provided that this allowance shall not be 
payable cumulative on the allowance for swing 
scaffolds. 

(u) Spray Application: An employee engaged on all 
spray applications carried out in other than a 
properly constructed booth approved by the 
Department of Occupational Health, Safety and 
Welfare shall be paid 36 cents per hour extra, 

(v) Spray Painting: 
(i) Lead paint shall not be applied by a spray to 

the interior of any building and no surface 
painted with lead paint shall be rubbed down 
or scraped by a dry process. 

(ii) All employees applying paint by spraying 
shall be provided with full overalls and head 
covering and respirators by the employer. 

(iii) Where from the nature of the paint or 
substance used in spraying a respirator would 
be of little or no practical use in preventing 
the absorption of fumes or materials from 
substances used by an employee in spray 
painting, the employee shall be paid a special 
allowance of $1.01 cents per day. 

(2) Conditions Respecting Special Rates 
(a) The special rates prescribed in this award shall be 

paid irrespective of the time at which work is 
performed and shall not be subject to any premium 
or penalty conditions. 

This limitation does not apply to the "All 
Purpose special rates" prescribed in paragraphs (1) 
and (m) of subclause (1) of this Clause. 

(b) Where more than one of the above rates provides 
payments for disabilities of substantially the same 
nature then only the highest of such rates shall be 
payable. 

(3) (a) The employer shall supply a safety helmet for each 
of his/her employees requesting one on any job where, 
pursuant to the regulations made under the Occupational 
Health, Safety & Welfare Act 1984, an employee is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the property of 
the employer and during the time it is on issue the employees 
shall be responsible for any loss or damage thereto, fair wear 
and tear attributable to ordinary use excepted. 

(4) Attendants on Ladders 
No employee shall work on a ladder at a height of over 

six metres from the ground when such ladder is standing in 
any street, way or lane where traffic is passing to and fro, 
without an assistant on the ground. 

(5) Electrical Sanding Equipment 
The use of electrical sanding machines, electrical wire 

brushes or other electrical equipment for sanding down paint 
work shall be governed by the following provisions— 

(i) The weight of each such machine shall not exceed 
six kilograms. 

(ii) Every employer operating any such machine shall 
endeavour to ensure that each such machine, 
together with all electrical leads and associated 
equipment, is kept in a safe condition and shall, 
if requested so to do by any employee, but not 
more often than once in any four weeks, cause the 
same to be inspected under the provisions of the 
Electricity Act and the regulations made thereun- 
der. 

(iii) Employers shall provide and supply respirators of 
a suitable type, to each employee and shall 
maintain same in an effective and clean state at all 
times. Where respirators are used by more than 
one employee, each such respirator shall be 
sterilised or a new pad inserted after use by each 
such employee. 

(iv) Employers shall also provide and supply goggles 
of a suitable type. Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(v) All employees shall use the protective equipment 
supplied when using electrical sanding machines 
of any type. 

(6) Adequate precautions shall be taken by all employers 
for the safety of employees employed on the retaining walls 
of dams. Any dispute as to the adequacy of precautions taken 
shall be referred to the Board of Reference. 

(7) The Secretary or any authorised officer of the union 
shall have the right to visit any job for the purpose of 
ascertaining whether work is being performed in accordance 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984, and any regulations made thereunder. 

Should he/she be of the opinion that the work being 
carried out is not in accord with those provisions the 
Secretary or any authorised officer of the union shall inform 
the employer and the employees concerned accordingly and 
may report any alleged breach of the Act or the regulations 
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to the Chief Inspector of the Department of Occupational 
Health, Safety and Welfare. 

(8) Where the employer provides transport to and from 
the job the conveyance used for such transport shall be 
provided with suitable and weatherproof covering. 

(9) Any dispute which may arise between the parties in 
relation to the application of any of the foregoing special 
rates and provisions may be determined by the Board of 
Reference. 

10.—Multi-Storey Allowance. 
(1) Eligibility 
A multi-storey allowance shall be paid to all employees 

on site engaged in the construction or renovation of a 
multi-storey building as defined herein, to compensate for 
the disabilities experienced in, and which are peculiar to the 
construction or renovation of a multi-storey building. 

Provided that for the purposes of this clause renovation 
work is work performed on existing multi-storey buildings, 
(as defined) as such work involves structural alterations 
which extend to more than two storey levels in a building, 
and at least part of the work to be performed is above the 
fourth floor storey level in accordance with the scale of 
payments appropriate for the highest floor level affected by 
such work. 

(2) Definition of Multi-Storey Building 
For the purposes of this award, a multi-storey building is 

a building which will, when complete, consist of five or 
more storey levels. 

"Complete" means the building is fully functional and 
all work which was part of the principal contract is 
complete. 

For the purpose of this Clause, a storey level means 
structurally completed floor, walls, pillars or columns, and 
ceiling (not being false ceilings) of a building, and shall 
include basement levels and mezzanine or similar levels (but 
excluding "half floors" such as toilet blocks or store rooms 
located between floors). 

Provided that any building or structures which do not have 
regular storey levels but which are not classed as towers, 
(e.g. grandstands, aircraft hangers, large stores, etc.) and 
which exceed 15 metres in height may be covered by this 
subclause, or by Clause 9(l)(i) by agreement. Where no 
agreement is reached, by determination of the Commission. 

Plant Room—Further provided that a plant room situated 
on the top of a building shall constitute a further storey level 
if the plant room occupies 25% of the total roof area or an 
area of 100 square metres whichever is the lesser. 

(3) Rates For Multi-Storey Buildings 
Except as provided for in subclause (4) of this clause, an 

allowance in accordance with the following table shall be 
paid to all employees on the building site. The second and 
subsequent allowance scales shall, where applicable, com- 
mence to apply to all employees when one of the following 
components of the building—structural steel, re-inforcing 
steel, boxing or walls, rises above the floor level first 
designated in each such allowance scale. 

"Floor Level" means that stage of construction which in 
the completed building would constitute the walking surface 
of the particular floor level referred to in the table of 
payments. 

From commencement of Budding to Fifteenth Floor 
Level—28 cents per hour extra; 

From Sixteenth Floor Level to Thirtieth Floor Level—35 
cents per hour extra; 

From Thirty-first Floor Level to Forty-fifth Floor Level— 
53 cents per hour extra; 

From Forty-sixth Floor Level to Sixtieth Floor Level—68 
cents per hour extra; 

From Sixty-first Floor Level Onwards—85 cents per hour 
extra. 

The allowance payable at the highest point of the building 
shall continue until completion of the building. 

(4) Service Cores 
(a) All employees employed on a Service Core at 

more than 15 metres above the highest point of the 
main structure shall be paid the Multi-Storey rate 
appropriate for the main structure plus the 
allowance prescribed in paragraph (h) Towers 
Allowance of subclause (1) of Clause 9.—Special 
Rates and Provisions calculated from the highest 
point reached by the main structure to the highest 
point reached by the Service Core in any one day 
period (i.e. For this purpose the highest point of 
the main structure shall be regarded as though it 
were the ground in calculating the appropriate 
Towers Allowance). 

Employees employed on a Service Core no 
higher than 15 metres above the main structure 
shall be paid in accordance with the Multi-Storey 
Allowance prescribed herein. 

(b) Provided that any section of a Service Core 
exceeding 15 metres above the highest point of the 
main structure shall be disregarded for the purpose 
of calculating the Multi-Storey Allowance appli- 
cable to the main structure. 

11.—Hours. 
(1) Except as provided elsewhere in this Award the 

ordinary hours shall be 38 per week to be worked in 
accordance with the following provisions for a four-week 
work cycle: 

(a) The ordinary working hours shall be worked in a 
20 day four week cycle. Monday to Friday 
inclusive, with 19 days of eight hours each, 
between the hours of 7.00 am and 6.00 pm, with 
0.4 of one hour on each day worked accruing as 
an entitlement to take the fourth Monday in each 
cycle as a day off paid for as though worked 
including the appropriate fares and travel rates 
where applicable. 

The rostered days shall be in accordance with 
those set each year between the Building Trades 
Association of Unions of W.A. and the construc- 
tion industry employers associations pursuant to 
Clause 13(l)(a) of the Building Trades (Construc- 
tion) Award 1978 No. R14 of 1978. 

Paid rostered days off shall be accrued by all 
employees in the following manner: 

A rostered days off shall be taken as follows— 
On the fourth Monday in each four week cycle, 

except where it falls on a public holiday, in which 
case the next working day shall be taken in lieu 
unless another alternate day in the current or next 
four week cycle is agreed in writing between the 
employer and the employee or between the 
Building Trades Association of Unions of W.A. 
and the construction industry employer associa- 
tions to be the rostered day off, or to coincide with 
the public holiday, pursuant to Clause 13(1) (a) of 
the Building Trades (Construction) Award 1978. 

Provided that by agreement in writing between 
an employer and his employee(s), an alternate day 
in the four week cycle may be substituted for the 
fourth Monday as the day off paid as though 
worked, and where such agreement is reached all 
provisions of this Award shall apply as if such day 
was the prescribed fourth Monday. 

Provided where such agreement is reached the 
following procedures shall apply: 

(i) The employer shall, within 24 hours from 
when he reaches agreement with his em- 
ployee^) notify by letter or telegram, the 
Union of the decision to vary the rostered day 
off. 

(ii) A period of five ordinary working days shall 
be allowed to pass from the day on which the 
employer informs the Union, before the 
agreement is implemented. 
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(iii) Such an agreement shall be put into effect 
after the passage of five days period of notice 
unless a union(s) registered to represent 
occupation(s) on the site refers the matter to 
a Board of Reference in which event the 
agreement will not be implemented until a 
decision is made by such a Board or a further 
period of five ordinary working days had 
passed, whichever is the shorter. 

Any arrangement made regarding the 
substituted day, shall be made at least seven 
days prior to die date of the rostered day off. 

Provided further that 13 rostered days off 
are taken by an employee for every 12 
months continuous service. 

(b) Where such fourth Monday or agreed rostered day 
prescribed by paragraph (a) above falls on a 
holiday as prescribed in Clause 15.—Holidays and 
Holiday Work, the next working day shall be 
taken in lieu of the rostered day off unless an 
alternate day in that four-week cycle or the next 
is agreed in writing between the employer and the 
employee. 

(c) An employee who has not worked a complete 
19-day four week cycle shall receive pro-rata 
accrued entitlements for each day worked or 
regarded as having been worked in such cycle 
payable for the rostered day off or, in the case of 
termination of employment on termination. 

(d) The accrued rostered day prescribed in paragraphs 
(a) and (b) shall be taken as a paid day off 
provided that the day may be worked where that 
is required by the employer and such work is 
necessary to allow other employees to be em- 
ployed productively or to carry out out-of-hours 
maintenance or because of unforeseen delays to a 
particular project or a section of it or for other 
reasons arising from unforeseen or emergency 
circumstances on a project, in which case, in 
addition to accrued entitlements, the employee 
shall be paid penalty rates and provisions as 
prescribed for Saturday work in Clause 14.— 
Weekend Work. 

(e) For the purposes of paragraph (a) herein days not 
worked but taken as paid leave, pursuant to the 
provisions of Clause 15.—Holidays and Holiday 
Work, Clause 20.—Annual Leave, Clause 21.— 
Sick Leave, Clause 23.—Bereavement Leave or 
Clause 25.—Jury Service, shall be deemed to be 
days worked during the four week cycle. 

(2) Meal Break 
There shall be a cessation of work and of working time 

for the purpose of a meal on each day, of no less than 30 
minutes, to be taken between noon and 1.00pm. 

(3) Early Start 
Provided that by agreement between the employer, his/her 

employees and the appropriate union the working day may 
begin at 6.00am or at any other time between that hour and 
8.00am and the working time shall then begin to run from 
the time so fixed, with a consequential adjustment to the 
meal cessation period. 

(4) Variation of Meal Breaks 
Provided further that where, because of the area of 

location of a project, the majority of on-site employees on 
the said project request, and agreement is reached, the period 
of the meal break may be extended to not more than 45 
minutes with a consequential adjustment to the daily time 
of cessation of work, subject to the following procedure 
being observed. 

(a) The employer shall, within 24 hours from when 
he/she reaches agreement with his/her employees, 
notify by letter or telegram, the union of the site 
decision to vary the meal break. 

(b) The employer shall also inform any registered 
unions of employers to which he/she belongs of 
this agreement. 

(c) A period of five ordinary working days shall be 
allowed to pass from the day on which the 
employer informs the union, before the agreement 
is implemented. 

(d) Such an agreement shall be put into effect after 
passage of the five days' period of notice unless 
the union refers the matter to a Board of Reference 
(constituted by Clause 43 of this award) in which 
event the agreement will not be implemented until 
a decision is made by such a Board or a further 
period of five ordinary working days has passed, 
whichever is the shorter. 

12.—Rest Periods and Crib Time. 
(1) An employee who has worked continuously (except 

for meal or crib times allowed by this award) for twenty 
hours shall not be required to continue at or recommence 
work for at least 12 hours. 

(2) There shall be allowed, without deduction of pay, a 
rest period of ten minutes between 9.00a.m. and 11.00a.m. 

(3) When an employee is required to work overtime after 
the usual ceasing time for the day or shift for two hours or 
more, he/she shall be allowed to take without deduction of 
pay, a crib time of 20 minutes in duration immediately after 
such ceasing time and thereafter, after each four hours of 
continuous work, he/she shall be allowed to take also, 
without deduction of pay, a crib time of 30 minutes in 
duration. In the event of an employee remaining at work 
after the usual ceasing time without taking the crib time of 
20 minutes and continuing at work for a period of two hours 
or more, he/she shall be regarded as having worked 20 
minutes more than the time worked and be paid accordingly. 

For the purpose of this subclause "usual ceasing time" 
is at the end of ordinary hours inclusive of any time worked 
for accrual purposes as prescribed in Clause 11(1)—Hours 
or Clause 16(4)—Shift Work. 

(4) Where shift work comprises three continuous and 
consecutive shifts of eight hours per day, a crib time of 20 
minutes in duration shall be allowed without deduction of 
pay in each shift, such crib time being in lieu of any other 
rest period or cessation of work elsewhere prescribed by this 
award. 

(5) The provisions of subclauses (2), (3) and (4) of this 
clause shall not be applicable to the case of an employee 
who is allowed the rest periods prescribed in paragraphs (b) 
and (c) of subclause (1) of Clause 9.—Special Rates and 
Provisions. 

13.—Overtime. 
(1) All time worked beyond the ordinary time of work 

inclusive of any time worked for accrual purposes as 
prescribed in Clause 11(1)—Hours or Clause 16(4)—Shift 
Work of this award shall be paid for at the rate of one and 
a half times ordinary rates for the first two hours thereof and 
at double time thereafter. 

(2) An employee recalled to work overtime after leaving 
his/her employer's business premises (whether notified 
before or after leaving the premises) shall be paid for a 
minimum of three hours' work at the appropriate rates for 
each time he/she is so recalled; provided that, except in the 
case of unforeseen circumstances arising, the employee shall 
not be required to work the full three hours if the job he/she 
was recalled to perform is completed within a shorter period. 

This subclause shall not apply in cases where it is 
customary for an employee to return to his/her employer's 
premises to perform a specific job outside his/her ordinary 
working hours, or where the overtime is continuous (subject 
to a reasonable meal break) with the completion or 
commencement of ordinary working time. 

(3) If an employer requires an employee to work during 
the time prescribed by Clause 11.—Hours or Clause 
16.—Shift Work of this award for cessation of work for the 
purpose of a meal, he/she shall allow the employee whatever 
time is necessary to make up the prescribed time of 
cessation, and the employee shall be paid at the rate of 
double time for the period worked between the prescribed 
time of cessation and the beginning of the time allowed in 



substitution for the prescribed cessation time; provided 
however, that the employer shall not be bound to pay in 
addition for the time allowed in substitution for the cessation 
time; and provided also that if the cessation time is 
shortened at the request of the employee to the minimum of 
30 minutes prescribed in Clause 11.—Hours or Clause 
16.—Shift Work of this award or to any other extent (not 
being less than 30 minutes) the employer shall not be 
required to pay more than the ordinary rates of pay for the 
time worked as a result of such shortening, but such time 
shall form part of the ordinary working time of the day. 

(4) When an employee, after having worked overtime 
and/or a shift for which he/she has not been regularly 
rostered, finishes work at a time when reasonable means of 
transport are not available the employer shall provide 
him/her with conveyance to his/her home or to the nearest 
public transport. 

(5) An employee who works so much overtime: 
(a) (i) between the termination of his/her ordinary 

work day or shift and the commencement of 
his/her ordinary work in the next day or shift, 
that he/she has not at least ten consecutive 
hours off duty between these times; 

(ii) or on Saturdays, Sundays and holidays, not 
being ordinary working days or on a rostered 
day off, without having had ten consecutive 
hours off duty in the 24 hours preceding 
his/her ordinary commencement time on 
his/her next ordinary day or shift, shall, 
subject to this subclause, be released after 
completion of such overtime until he/she has 
had ten hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(b) If, on the instructions of his/her employer, such 
employee resumes or continues to work without 
having had such ten consecutive hours off duty 
he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she 
shall then be entitled to be absent until he/she has 
had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during 
such absence. 

(c) The provisions of this subclause shall apply in the 
case of shift employees as if eight hours were 
substituted for ten hours when overtime is 
worked— 

(i) for the purpose of changing shift rosters; and 
(ii) where a shift employee does not report for 

duty and a day worker or a shift employee is 
required to replace such shift employees; or 

(iii) where a shift is worked by arrangement 
between the workers themselves. 

(6) An employer may require any employee to work 
reasonable overtime. 

14.—Weekend Work. 
(1) Overtime work on Saturday shall be paid for at the rate 

of time and a half for the first two hours and double time 
thereafter, provided that all overtime worked after 12 noon 
on Saturday shall be paid for at the rate of double time. 

(2) Ail time worked on Sundays shall be paid for at the 
rate of double time. 

(3) An employee required to work overtime on a Saturday 
or to work on a Sunday shall be afforded at least three hours' 
work on a Saturday or four hours' work on a Sunday or shall 
be paid for three hours' work on a Saturday or four hours' 
work on a Sunday at the appropriate rate. 

(4) An employee working overtime on Saturday, or 
working on a Sunday, shall be allowed, without deduction 
of pay, a rest period of ten minutes between 9.00 a.m. and 
11.00 a.m. 

(5) An employee working overtime on a Saturday, or 
working on a Sunday, shall be allowed a paid crib time of 
20 minutes after four hours' work, to be paid for at the 
ordinary rate of pay but this provision shall not prevent any 

arrangements being made for the taking of a 30 minute meal 
period, the time in addition to the paid 20 minutes being 
without pay. 

In the event of an employee being required to work in 
excess of a further four hours, he/she shall be allowed to take 
a paid crib time of 30 minutes which shall be paid at the 
ordinary rate of pay. 

15.—Holidays and Holiday Work. 
(1) An employee other than a casual employee shall be 

entitled to the following holidays without deduction of pay. 
Provided that if any other day be by a State Act of 
Parliament or State Proclamation substituted for any of the 
said holidays, the day so substituted shall be observed. 

Provided further that when any of the days mentioned in 
this subclause faUs on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, provided 
that when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Thesday. 

New Year's Day 
Australia Day 
Good Friday 
Easter Monday 
Anzac Day 
Labour Day 
Foundation Day 
Union Picnic Day 
Christmas Day 
Boxing Day 

"Union Picnic Day" shall be observed on the day also 
observed as "Sovereign's Birthday". 

(2) By agreement between any employer and the Union, 
other days may be substituted for the said days or any of 
them as to such employer's undertaking. 

(3) Where an additional or substitute holiday is pro- 
claimed by Order in Council or otherwise gazetted by 
authority of the Australian or State Government under any 
Act throughout the State or part thereof, such day shall 
within the defined locality, be deemed to be a holiday for 
the purposes of this award; provided that an employee shall 
not be entitled to the benefit or more than one holiday upon 
such occasion. 

(4) All work performed on any of the holidays prescribed 
in this clause or substituted in lieu thereof, shall be paid for 
at the rate of double time and a half. 

(5) (a) All work performed on the day after Good Friday 
shall be paid for at the rate of double time and a half. 

(b) An employee required to work on the Saturday 
following Good Friday shall be afforded at least four work 
or paid for four hours at the appropriate rate. 

(6) The provisions of subclauses (2), (3), (4), (5) and (6) 
of Clause 13.—Overtime shall apply in respect of work on 
a holiday. 

(7) An employee required to work on a holiday shall be 
afforded at least four hours work or paid for four hours at 
the appropriate rate. 

(8) Provided that— 
(a) An employer who terminates the employment of 

an employee except for reasons of misconduct or 
incompetency (proof of which shall lie upon the 
employer) shall pay the employee a day's ordinary 
wages for each holiday prescribed in subclause (1) 
of this clause or each holiday in a group as 
prescribed in paragraph (b) hereof which falls 
within ten consecutive days after the day of 
termination. 

(b) Where any two or more of the holidays prescribed 
in this award occur within a seven day span, such 
holidays shall for the purpose of this award be a 
group of holidays. If the first day of the group of 
holidays falls within ten consecutive days after 
termination, the whole group shall be deemed to 
fall within the ten consecutive days. 

Christmas Day, Boxing Day and New Year's 
Day shall be regarded as a group. 
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(c) No employee shall be entitled to receive payment 
from more than one employer in respect of the 
same public holiday or group of holidays. 

(d) The employee has worked as required by his/her 
employer the working day immediately before and 
the working day immediately after such a holiday 
or is absent with the permission of his/her 
employer or is absent with reasonable causes. 
Absence arising by termination of employment by 
the worker shall not be reasonable cause. 

16.—Shift Work. 
(1) For the purposes of this clause: 

"Afternoon shift" means a shift finishing at or after 
9.00 p.m. and at or before 11.00 p.m. 

"Night shift" means a shift finishing after 
11.00 p.m. and at or before 7.00 a.m. 

"Early morning shift" means a shift finishing after 
12.30 p.m. and before 2.00 p.m. 

"Early afternoon shift" means a shift finishing after 
7.30 p.m. and before 9.00 p.m. 

(2) Consultation 
Where the employer intends to commence shift work for 

periods longer than 4 weeks, the union and emloyees are to 
notified 48 hours prior to the commencement of shift work, 
of intended start and finish dates. Further the penalty rates 
in this clause may be varied by agreement between the 
employer and Union officials. Disagreements are to be 
referred to the Western Australian Industrial Relations 
Commission. 

(3) Other than work on a Saturday, Sunday or holiday, the 
rate of pay for shift work shall be time and a half, provided 
that the employee is employed continuously for five shifts 
Monday to Friday. For any period of continuous shift work 
exceeding four weeks in length, the rate of pay for the shift 
work completed after the initial four week period shall 
become time + 20%. The observance of a holiday in any 
week shall not be regarded as a break in continuity for the 
purpose of this subclause. 

(4) An employee who is employed for less than five 
consecutive shifts Monday to Friday shall be paid for each 
day he/she works the shift work referred to in subclause (3) 
above at the rate of time and a half for the first two hours 
and double time thereafter provided that when a job finishes 
after proceeding on shift work for more than four weeks, or 
the employee terminates his/her services during the week, 
he/she shall be paid at the rate specified in subclause (3) of 
this clause for the time actually worked. 

(5) The ordinary hours of shift work shall be eight hours 
daily inclusive of meal breaks, provided that where shift 
work comprises three continuous and consecutive shifts of 
eight hours each per day, a crib time of twenty minutes in 
duration shall be allowed without deduction of pay in each 
shift, such crib time being in lieu of any other rest period 
or cessation of work elsewhere prescribed by this award. 

Employees on shift work shall accrue 0.4 of one hour for 
each eight hour shift worked to allow one complete shift to 
be taken off as a paid shift for every 20 shift cycle. This 20th 
shift shall be paid for at the appropriate shift rate as 
prescribed by this clause. 

Except as provided above, employees not working a 
complete four week cycle shall be paid accrued pro-rata 
accrued entitlements for each shift worked on the pro- 
grammed shift off or, in the case of termination of 
employment, on termination. 

The employer and employees shall agree in writing upon 
arrangements for rostered paid days off during the 20 day 
cycle or for accumulation of accrued days to be taken at or 
before the end of the particular contract provided that such 
accumulation shall be limited to no more that five such 
accrued days before they are taken as paid days off and when 
taken, the days shall be regarded as days worked for accrual 
purposes in the particular 20 shift cycle. 

Once such days have been rostered they shall be taken as 
paid days off provided that where an employer, for 
emergency reasons requires an employee to work his/her 

rostered day off, he/she shall be paid, in addition to his/her 
accrued entitlement, the penalty rates prescribed in sub- 
clause (8) of this clause. 

For the purpose of this clause an employee shall not be 
required to work for more than five hours without a meal 
break. 

(6) The hours for shift employees when fixed, shall not 
be altered except for breakdowns or other causes beyond the 
control of the employer, provided that notice of such 
alteration shall be given to the employee not later than 
ceasing time of the previous shift. 

(7) For all work performed on a Saturday, Sunday or a 
holiday the provisions of Clause 13.—Overtime, Clause 
14.—Weekend Work and Clause 15.—Holidays and Holi- 
day Work shall be applicable in lieu of the rates prescribed 
in this clause. 

(8) Work in excess of shift hours, Monday to Friday, other 
than holidays shall be paid for at double time, provided that 
these rates shall be based in each case on ordinary rates. 

(9) Shift work hours shall be worked between Monday to 
Friday inclusive provided that shift work commencing 
before, and extending beyond midnight Friday, shall be 
regarded as a Friday shift. 

17.—Meal Allowance. 
An employee required to work overtime for at least one 

and a half hours after working ordinary hours inclusive of 
any time worked for accrual purposes as prescribed in 
Clauses 11(1) or 16(4) shall be paid by his/her employer an 
amount of $6.60 to meet the cost of a meal. 

Provided that this clause shall not apply to an employee 
who is provided with reasonable board and lodging or who 
is receiving a distant work allowance in lieu thereof as 
provided for in subclause (3) of Clause 18.—Living Away 
From Home—Distant Work and is provided with a suitable 
meal. 

18.—Living Away From Home—Distance Work. 
(1) Qualification 
An employee shall be entitled to the provisions of this 

clause when employed on a job or construction work at such 
a distance from his/her usual place of residence that he/she 
cannot reasonably return to that place each night under the 
following conditions: 

(a) The employee is not in receipt of Relocation 
Benefits through the Commonwealth Employ- 
ment Service; and 

(b) The employee is maintaining a separate place of 
residence to which it is not reasonable to expect 
him/her to return each night; and 

(c) The employee on being requested by the employer 
informs the employer, at the time of engagement, 
that he/she maintains a separate place of residence 
from the address recorded on the job application. 

Subject to Clause 18(2) an employee is regarded as bound 
by the Statement of his/her address and no entitlement shall 
exist if unknowingly to the employer he/she wilfully and 
without duress made a false statement in relation to the 
above. 

(2) Employee's Address 
(a) The employer shall require and the applicant shall 

provide the employer with the following informa- 
tion, in writing, at the time of engagement: 

(i) The address of the place of residence at the 
time of application; and 

(ii) The address of the separately maintained 
residence, if applicable. 

Provided, however, that the employer shall not 
exercise undue influence, for the purpose of 
avoiding its obligations under the award, in 
persuading the prospective employee to insert a 
false address. 

(b) No subsequent change of address shall entitle an 
employee to the provisions of this clause unless 
the employer agrees. 



(c) Documentary proof of address such as long 
service leave registration card or driver's licence 
may be accepted by an employer as proof of the 
employee's usual place of residence. 

(d) The address of the employee's usual place of 
residence and not the place of engagement shall 
determine the application of this clause. 

Any dispute arising in respect of this clause shall be 
referred to a Board of Reference. 

(3) Entitlement 
Where an employee qualifies under subclause (1) of this 

clause the employer shall either: 
(a) Provide the employee with reasonable board and 

lodging; or 
(b) Pay an allowance of $264.40 per week of seven 

days but such allowance shall not be wages. In the 
case of broken parts of the week occurring at the 
beginning or ending of employment on a distant 
job the allowance shall be $37.80 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer 
that he/she reasonably incurred a greater outlay 
than that prescribed. In the event of disagreement 
the matter may be referred to a Board of Reference 
for determination; or 

(c) In circumstances prescribed in subclause (7) of 
this clause, provide camp accommodation and 
messing constructed and maintained in accor- 
dance with subclause (10) of this clause. 

"Reasonable board and lodging" shall mean lodging in 
a well kept establishment with three adequate meals each 
day, adequate furnishings, good bedding, good floor 
coverings, good lighting and heating and with hot and cold 
running water, in either a single room or a twin room if a 
single room is not available. 

(4) Travelling Expenses 
An employee who is sent by his/her employer or selected 

or engaged by an employer or agent to go to a job which 
qualifies him/her to the provision of this clause shall not be 
entitled to any of the allowances prescribed by the 
apporpriate fares and travel rates where applicable for the 
period occupied in travelling from his/her usual place of 
residence to the distant job, but in lieu thereof shall be paid: 

(a) Forward Journey— 
(i) For the time spent in so travelling, at ordinary 

rates up to a maximum of eight hours per day 
for each day of travel (to be calculated as the 
time taken by rail or the usual travelling 
facilities). 

(ii) For the amount of a fare on the most common 
method of public transport to the job (bus, 
economy air, second class rail with sleeping 
berths if necessary, which may require a first 
class rail fare), and any excess payment due 
to transporting his/her tools if such is 
incurred. 

(iii) For any meals incurred while travelling at 
$6.60 per meal. 

Provided that the employer may deduct the 
cost of the forward journey fare from an 
employee who terminates or discontinues 
his/her employment within two weeks of 
commencing on the job and who does not 
forthwith return to his/her place of engage- 
ment. 

(b) Return Journey: An employee shall, for the return 
journey receive the same time, fare and meal 
payments as provided in paragraph (a) of this 
subclause together with an amount of $10.60 to 
cover the cost of transporting himself/herself and 
his/her tools from the main public transport 
terminal to his/her usual place of residence. 

Provided that the above return journey pay- 
ments shall not be paid if the employee terminates 
or discontinues his/her employment within two 

months of commencing on the job, or is dismissed 
for misconduct. 

(c) Departure Point 
For the purposes of this clause, travelling time 

shall be calculated as the time taken for the 
journey from the central or regional rail, bus or air 
terminal nearest the employee's usual place of 
residence to the locality of the work. 

(5) Daily Fares Allowance 
An employee engaged on a job which qualifies him/her 

to the provisions of this clause and who is required to reside 
elsewhere than on the site (or adjacent to the site and 
supplied with transport) shall be paid the allowance 
prescribed by the appropriate fares and travel rates where 
applicable. 

(6) (a) Weekend Return Home: An employee who works 
as required during the ordinary hours of work on the working 
day before and the working day after a weekend and who 
notifies the employer or his/her representative, no later than 
Thesday of each week, of his/her intention to return to 
his/her usual place of residence at the weekend and who 
returns to his/her usual place of residence for the weekend, 
shall be paid an allowance of $19.90 for each occasion. 

(b) Paragraph (a) of this subclause shall not apply to an 
employee who is receiving the payment prescribed in 
subclause (3) of this clause in lieu of board and lodging 
being provided by the employer or who is receiving a 
camping allowance as prescribed in paragraph (b) of 
subclause (7) of this clause. 

(c) When an employee returns to his/her usual place of 
residence for a weekend or part of a weekend and does not 
absent himself/herself from the job for any of the ordinary 
working hours, no reduction of the allowance prescribed in 
paragraph (b) of subclause (3) of this clause shall be made. 

(7) Construction Camps 
(a) Camp Accommodation 

Where an employee is engaged on the construc- 
tion of projects which are located in areas where 
suitable board and lodging as defined in subclause 
(3) of this clause is not available, or where the size 
of the workforce is in excess of the available 
accommodation or where continuous concrete 
pour requirements of the project or the working 
shifts necessitate camp accommodation and 
where, because of these circumstances, it is 
necessary to house the employees in a camp, such 
camp shall be constructed and maintained in 
accordance with subclause (10) of this clause. 

(b) Camping Allowance: An employee living in a 
construction camp where free messing is not 
provided shall receive a camping allowance of 
$90.30 for every complete week he is available for 
work. If required to be in camp for less than a 
complete week he/she shall be paid $ 12.90 per day 
including any Saturday or Sunday if he/she is in 
camp and available for work on the working days 
immediately preceding and succeeding each Sat- 
urday and Sunday. If an employee is absent 
without the employer's approval on any day, the 
allowance shall not be payable for that day and if 
such unauthorised absence occurs on the working 
day immediately preceding or succeeding a 
Saturday or Sunday, the allowance shall not be 
payable for the Saturday or Sunday. 

(c) Camp Meal Charges 
Where a charge is made for meals in a 

construction camp, such charge shall be fixed by 
agreement between the parties. 

(8) Rest and Recreation 
(a) Rail or Road Travel 

An employee who proceeds to a job which 
qualifies him/her to the provisions of this clause, 
may, after two months' continuous service thereon 
and thereafter at three monthly periods of continu- 
ous service thereof, return to his/her usual place 
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of residence at the weekend. If he does so, he shall 
be paid the amount of a bus or second class return 
railway fare to the bus or railway station nearest 
his/her usual place of residence on the pay day 
which immediately follows the date on which he 
returns to the job; provided no delay not agreed 
to by the employer takes place in connection with 
the employee's commencement of work on the 
morning of the working day following the 
weekend. 

Provided, however, that if the work upon which 
the employee is engaged will terminate in the 
ordinary course within a further 28 days after the 
expiration of any such period of two or three 
months as here before mentioned, then the 
provisions of this paragraph shall not be applica- 
ble. 

(b) Air Travel 
(i) Notwithstanding any other provisions con- 

tained in paragraph (a) of this subclause and 
in lieu of such provisions, the following 
conditions shall apply to an employee who 
qualifies under subclause (1) of this clause 
and where such construction work is located 
north of 26th parallel of south latitude or in 
any other area to which air transport is the 
only practicable means of travel, an em- 
ployee may return home after four months' 
continuous service and shall in such circum- 
stances be entitled to two days' leave with 
pay in addition to the weekend. 

Thereafter the employee may return to 
his/her usual place of residence after each 
further period of four months' continuous 
service, and in each case he shall be entitled 
to two days' leave of which one day shall be 
paid leave. 

Payment for leave and reimbursement for 
any economy air fare paid by the employee 
shall be made at the completion of the first 
pay period commencing after the date of 
return to the job. 

Provided however, that if the work upon 
which the employee is engaged will termi- 
nate in the ordinary course within a further 
28 days after the expiration of any such 
period of four months as hereinbefore men- 
tioned, then the provisions of this paragraph 
shall not be applicable. 

(ii) Employees shall be entitled in accordance 
with this subclause to travel to their usual 
place of residence, or Perth, whichever is the 
closest to the job and return provided that 
reimbursement of air fare in no case shall 
exceed the economy air fare from the job to 
Perth and return; unless an employee has 
been sent by his/her employer, or selected or 
engaged by the employer or agent, to go to 
such job from a place which is a greater 
distance from the job than Perth and the 
employee returns to that place, in which 
event reimbursement shall include the return 
air fare for the greater distance. 

(c) Limitation of Entitlement 
An employee shall be entitled to the provisions 

of either paragraph (a) or paragraph (b) herein and 
such option shall be established by agreement as 
soon as practicable after commencing on distant 
work. The entitlement shall be availed of as soon 
as reasonably practical after it becomes due and 
shall lapse after a period of two months provided 
that the employee has been notified in writing by 
the employer in the week prior to such entitlement 
becoming due of the date of entitlement and that 
such entitlement will lapse if not taken before the 
appropriate date two months later. (Proof of such 
written notice shall lie with the employer). 

(d) Service Requirements 
For the purpose of this subclause service shall 

be deemed to be continuous notwithstanding an 
employee's absence from work as prescribed in 
this clause or as prescribed in subclause (6) of 
Clause 20.—Annual Leave. 

(e) Variable Return Home 
In special circumstances, and by agreement 

with the employer, the return to the usual place of 
residence entitlements may be granted earlier of 
taken later than the prescribed date of accrual 
without alteration to the employee's accrual 
entitlements. 

(f) Non Payment in Lieu 
Payment of fares and leave with pay as 

provided for in this subclause shall not be made 
unless availed of by the employee. 

(9) Termination 
An employee shall be entitled to notice of termination in 

sufficient time to arrange suitable transport at termination 
or shall be paid as if employed up to the end of the ordinary 
working day before transport is available. 

(10) Construction Camps Standards 
(a) Construction camps, as referred to in subclause (7) 

of this clause shall comply with the following 
standards: 

(i) The camp shall provide for accommodation 
in single rooms, of dimensions not less than 
14 cubic metres per man and shall have a 
timber, aluminium or similar floor with floor 
covering provided. Each room shall be 
furnished with reasonable sleeping accom- 
modation including a mattress, pillow and 
blankets together with a table or reasonable 
substitute therefor, a seat and a wardrobe for 
each person. 

(ii) Each room shall be fitted with a door and 
movable window of reasonable dimensions 
fitted with a gauze screen. Each room shall 
be ceiled and lined. Good artificial lighting 
shall be provided in each room. 

(iii) Except where corridor type barracks are 
provided a verandah shall be constructed in 
front of each room. Where reasonably re- 
quired, provisions shall be made for the 
heating of rooms or cooling by fan. 

(iv) Provision shall be made in the camp for 
reasonable washing facilities including hot 
and cold showers. Reasonable provisions 
shall be made for the washing of clothes. 
Toilets shall be adequate and sewered where 
possible situated within reasonable distance 
from the living quarters, access to which 
shall be by properly lighted paths. 

Provision shall be made for the effluent 
from the kitchen, laundry and showers to be 
carried away in closed pipes and dispersed in 
such a way as to avoid any risk to health. In 
any such camp messing shall be made 
available by the employer with provisions for 
a choice of meals. 

(b) Where construction camp accommodation is not 
provided and the employer provides caravan 
accommodation the employer and the unions shall 
confer as to reasonable standards for such accom- 
modation. In the absence of agreement being 
reached the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

(11) Alternative Paid Day Off Procedure 
If the employer and the employee so agree in writing, the 

paid rostered day as prescribed in Clause 11(1)—Hours, 
may be taken and paid for in conjunction with and additional 
to, rest and recreation leave as prescribed in subclause (8) 
of this clause, or at the end of the project, or on termination, 
whichever comes first. 



19.—Location Allowance. 

(1) Subject to the provisions of this clause, in addition to 
the wages prescribed in Clause 8.—Rates of Pay of this 
Award, an employee shall be paid the following weekly 
allowance when employed in the towns described hereun- 
der. Provided that where the wages are prescribed as 
fortnightly rates of pay, these allowances shall be shown as 
fortnightly allowances. 

Town $ 
Agnew 13.20 
Argyle (See subclause 12) 33.70 
Balladonia 12.60 
Barrow Island (See subclause 13) 9.50 
Boulder 5.30 
Broome 20.80 
Bullfinch 6.30 
Carnarvon 10.60 
Cockatoo Island 22.90 
Coolgardie 5.30 
Cue 13.30 
Dampier 18.00 
Denham 10.60 
Derby 21.70 
Esperance 4.10 
Eucla 14.60 
Exmouth 18.50 
Fitzroy Crossing 26.00 
Goldsworthy 12.30 
Halls Creek 29.50 
Kalbarri 4.30 
Kalgoorlie 5.30 
Kambalda 5.30 
Karratha 21.20 
Koolan Island 22.90 
Koolyanobbing 6.30 
Kununurra 33.70 
Laverton 13.20 
Learmonth 18.50 
Leinster 13.20 
Leonora 13.20 
Madura 13.60 
Marble Bar 31.90 
Meekatharra 11.40 
Mount Magnet 14.10 
Mundrabilla 14.10 
Newman 12.50 
Norseman 10.90 
Nullagine 31.80 
Onslow 21.90 
Pannawonica 16.90 
Paraburdoo 16.70 
Port Hedland 17.80 
Pannawonica 16.90 
Paraburdoo 16.70 
Port Hedland 17.80 
Ravensthorpe 7.00 
Roeboume 24.30 
Sandstone 13.20 
Shark Bay 10.60 
Shay Gap 12.30 
Southern Cross 6.30 
Tfelfer 29.80 
Tfeutonic Bore 13.20 
Tom Price 16.70 
Whim Creek 21.00 
Wickham 20.60 
Wiluna 13.40 
Wittemoom 28.30 
Wyndham 32.00 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependent shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) a partial dependent shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 

partial dependent is receiving by way of a district 
or location allowance. 

(3) Where an employee 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act, 

such employee shall be paid 66 2/3rd per cent of the 
allowances prescribed in subclause (1) of this clause. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December, 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July, 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January, 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July, 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purpose of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependent" shall mean a "dependent" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Confederation of Western Australian 
Industry and the Trades and Labor Council of Western 
Australia or, failing such agreement, as may be determined 
by the Commission. Provided that, pending any such 
agreement or determination, the allowance payable for that 
purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on June 1, 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at June 1, 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to S. 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1 st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
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March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

(13) The allowance prescribed for Barrow Island shall be 
half the allowance prescribed by Clause 8 of the "Hydrocar- 
bons and Gas (Production and Processing) Award 1986". 
Except for the location allowance prescribed under sub- 
clause (1) of this clause the terms of this clause shall not 
apply where they are inconsistent with the terms of Clause 
8 of the " Hydrocarbon and Gas (Production and Processing) 
Award 1986". 

20.—Annual Leave. 
(1) Period of Leave 
Subject to the provisions of subclause (2),(4) and (5) of 

this clause a period of 28 consecutive days, exclusive of any 
holiday occurring during the period shall be given and taken 
as leave annually to all employees other than casual 
employees after 12 months' continuous service (less the 
period of annual leave) with an employer. 

(2) Method of Taking Leave 
(a) Either 28 consecutive days, or two separate 

periods of not less than seven consecutive days in 
all cases exclusive of any holiday occurring 
therein, shall be given and taken within six months 
from the date when the right to annual leave 
accrued. 

(b) Where an employee requests that leave be allowed 
in one continuous period such request shall not be 
unreasonably refused. In the event of lack of 
agreement between the parties the matter shall be 
referred to a Board of Reference. 

(c) In circumstances where a holiday falls within one 
day of a weekend or another holiday the provi- 
sions of paragraph (a) hereof may be altered by 
agreement between the employer and a majority 
of employees affected under this award to provide 
that a single day of annual leave entitlement may 
be granted on the day between the said holiday 
and/or weekend. 

(d) Where annual leave is proposed to be given and 
taken in two periods, on of which is to be in 
conjunction with the Christmas and New Year 
holidays, representatives of the employers and 
employees, parties to this award, shall meet not 
later than the 31st day of July in each year in order 
to fix the commencing and finishing dates for the 
following Christmas/New Year period of leave. 
Where no agreement can be reached between the 
representatives, the matter shall be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

(3) Leave Allowed Before Due Date 
(a) An employer may allow an employee to take 

his/her annual leave prior to the employee's right 
thereto. In such circumstances the qualifying 
period of further annual leave shall not commence 
until the expiration of 12 months in respect of 
which the leave so allowed was taken. 

(b) Where an employer has allowed an employee to 
take his/her annual leave pursuant to paragraph (a) 
hereof and the employee's services are terminated 
(by whatsoever cause) prior to the employee 
completing the 12 months' continuous service for 
which leave was allowed in advance, the employer 
may for each complete week of the qualifying 
period of 12 months not served by the employee, 
deduct from whatever remuneration is payable 
upon the termination of the employment one 
fifty-second of the amount of wages paid on 
account of the annual leave. 

(c) Notwithstanding anything contained in this sub- 
clause an employee who has worked for 12 
months in the industry with a number of different 
employers without taking annual leave, shall be 
entitled to take annual leave and be paid one- 
twelfth of an ordinary week's wages in respect of 
each completed 38 hours of continuous service 
with his/her current employer. 

(4) Proportionate Leave on Termination 
Where an employee has given five working days' or more 

continuous service, inclusive of any day off as prescribed 
by Clause 11(1)—Hour or 16(4)—Shift Work (exclusive of 
overtime), and he/she either leaves his/her employment of 
his/her employment is terminated by the employer he/she 
shall be paid a twelfth of a week's wages for each completed 
five working days of continuous service with his/her current 
employer for which leave has not been granted or paid for 
in accordance with this award. 

(5) Broken Service 
Where an employee breaks his/her continuity of service 

by an absence from work for any reason other than a reason 
set out in subclause (6), the amount of leave to which he/she 
would have been entitled under subclause (1) shall be 
reduced by one forty-eighth for each week or part thereof 
during which any such absence occurs and the amount of 
payment in lieu of leave to which he/she would have been 
entitled under subclause (3) shall be reduced by one-twelfth 
of one week's pay for each week or part thereof during 
which any such absence occurs. 

Provided, however, that no reduction shall be made in 
respect of any absence unless the employer informs the 
employee in writing of his/her intentions so to do within 14 
days of the termination of the absence. 

(6) Calculation of Continuous Service 
For the purposes of this clause service shall be deemed 

to be continuous notwithstanding an employee's absence 
from work for any of the following reasons— 

(a) Illness or accident up to a maximum of four weeks 
after the expiration of paid sick leave. 

(b) Bereavement leave. 
(c) Jury service. 
(d) Injury received during the course of employment 

and up to a maximum of 26 weeks for which 
he/she received workers' compensation. 

(e) Where called up for military service for up to three 
months in any qualifying period. 

(f) Any reason satisfactory to the employer or in the 
event of dispute to the appropriate Board of 
Reference. Provided that the reason shall not be 
deemed satisfactory unless the employee has 
informed the employer within twenty-four hours 
of the time when he/she was due to attend for work 
or as soon as practicable thereafter of the reason 
for the absence and the probable duration thereof. 

(7) (a) Payment for Period of Leave 
Each employee before going on leave, shall be paid in 

advance the wages which would ordinarily accrue to him/her 
during the currency of the leave. 

(b) Annual Leave loading 
In addition to the payment prescribed in paragraph (a) 

hereof an employee shall receive during a period of annual 
leave a loading of Wh per centum calculated on the rates, 
loadings and allowances prescribed in Clause 8.—Rates of 
Pay and the leading hand rates prescribed in that clause if 
applicable. The loading prescribed above shall also apply to 
proportionate leave on lawful termination. 

(8) Service Under Previous Award 
Service before the date of operation of this award shall 

be taken into account for the purpose of calculating annual 
leave but an employee shall not be entitled to leave or 
payment in lieu thereof for any period in respect of which 
leave or a payment in lieu thereof has been allowed or made 
under any other award superseded by this award. 



(9) Annual Close Down 
Notwithstanding anything elsewhere contained in the 

award, an employer giving any leave in conjunction with the 
Christmas/New Year holidays may, at his/her option, 
either— 

(a) stand off without pay during the period of leave 
any employee who has not then qualified under 
subclause (1) of this clause; or 

(b) stand off for the period of leave any employee who 
has not then qualified under paragraph (a) hereof 
and pay him/her pro rata (up to the amount of the 
leave then given) for the leave for he/she has 
qualified on the basis of one-twelfth of an ordinary 
week's wages in respect of each 38 hours of 
continuous service (exclusive of overtime) during 
his/her current qualifying 12 monthly period. 

Provided that where an employer at his/her option decides 
to close down his/her establishment at Christmas/New Year 
period for the purpose of giving the whole of the annual 
leave due to all or the majority of his/her employees then 
qualified for such leave, he/she shall give at least two 
months' notice to his/her employees of his/her intention so 
to do. 

(10) Commencement of Leave—Distant Work 
If an employee is still engaged on distant work when 

annual leave is granted and the employee returns to the place 
of engagement, or if employed prior to going to country 
work the employee returns to the place regarded as his/her 
headquarters by the first reasonable means of transport, 
his/her annual leave shall commence on the first full 
working day following his/her return to such place of 
engagement or headquarters as the case may be. 

(11) Prohibition of Alternative Arrangements 
An employer shall not make payment to an employee in 

lieu of his/her annual leave or any part thereof except as is 
provided for in this clause and no contract, arrangement, or 
agreement shall annul, vary, or vitiate the provisions of this 
clause whether entered into before or after the commence- 
ment of this award. 

21.—Sick Leave. 
(1) An employee other than a casual employee as defined 

who is absent from his/her work on account of personal 
illness or on account of injury by accident, other than that 
covered by workers' compensation, shall be entitled to leave 
of absence, without deduction of pay, subject to the 
following conditions and limitations: 

(a) He/she shall within twenty-four hours of the 
commencement of such absence inform the 
employer of his/her inability to attend for duty, 
and, as far as practicable, state the nature of the 
injury or illness and the estimated duration of the 
absence. 

(b) He/she shall prove to the satisfaction of his/her 
employer (or in the event of dispute a Board of 
Reference) that he/she was unable on account of 
such illness or injury to attend for duty on the day 
or days for which sick leave is claimed. 

(c) An employee during his/her first year of employ- 
ment shall be entitled to sick leave entitlement at 
the rate of one day at the beginning of each of the 
first ten calendar months of this first year of 
employment. 

Provided that an employee who has completed 
one year of continuous employment shall be 
credited with a further 80 hours' sick leave 
entitlement at the beginning of his/her second and 
each subsequent year, which, subject to subclause 
(5) shall commence on the anniversary of engage- 
ment. 

(2) In the case of an employee who claims to be allowed 
paid sick leave in accordance with this clause for an absence 
of one day only such employee if in the year he/she has 
already been allowed paid sick leave on more than one 
occasion for one day only, shall not be entitled to payment 
for the day claimed unless he/she produces to the employer 

a certificate of a duly qualified medical practitioner that in 
his/her, the medical practitioner's, opinion, the employee 
was unable to attend for duty on account of personal illness 
or injury. Provided that an employer may agree to accept 
from the employee a statutory declaration, stating that the 
employee was unable to attend for duty on account of 
personal illness or injury in lieu of a medical certificate. 
Nothing in this subclause shall limit the employer's right 
under paragraph (b) of subclause (1) of this clause. 

(3) Sick leave with an employer shall accumulate from 
year to year so that any balance of the period specified in 
paragraphs (c) and (d) of subclause (1) of this clause which 
in any year has hot been allowed to an employee and subject 
to the conditions herein prescribed shall be allowed by that 
employer in a subsequent year, without diminution of the 
sick leave prescribed in respect of that year. 

Provided that sick leave which accumulates pursuant to 
this subclause shall be available to the employee for a period 
of ten years but for no longer from the end of the year in 
which it accrues. 

(4) Any sick leave for which any employee may become 
eligible under this award by reason of service with one 
employer shall not be cumulative upon sick leave for which 
the employee may become eligible by reason of subsequent 
service with another employer. 

(5) If an employee is terminated by his/her employer and 
re-engaged by the same employer within a period of six 
months then the employee's unclaimed balance of sick leave 
shall continue from the date of re-engagement. 

In such case the employee's next year of service will 
commence after a total of 12 months has been served with 
that employer excluding the period of interruption in service 
from the date of commencement of the previous period of 
employment or the anniversary of the commencement of the 
previous period of employment, as the case may be. 

22.—Accident Pay. 
(1) This clause shall apply to all employees covered by 

this award and the circumstances under which an employee 
shall qualify for accident pay shall be prescribed hereunder. 

(2) The employer shall pay an employee accident pay 
where the employee received an injury for which weekly 
payments or compensation are payable by or on behalf of 
the employer pursuant to the provisions of the Workers' 
Compensation and Assistance Act 1981 as amended from 
time to time. 

(3) "Accident Pay" means a weekly payment of an 
amount being the difference between the weekly amount of 
compensation paid to the employee pursuant to the said 
Workers' Compensation and Assistance Act and the 
employee's appropriate 38 hour award rate, or/and accrued 
entitlements prescribed by Clause 12(1) where the incapac- 
ity is for a lesser period than one week, the difference 
between the amount of compensation and the said award rate 
for that period. 

(4) An employer shall pay or cause to be paid accident 
pay as defined in subclause (3) of this clause during the 
incapacity of the employee arising from any one injury for 
a total of 26 weeks whether the incapacity is in one 
continuous period or not. 

(5) The liability of the employer to pay accident pay in 
accordance with this clause shall arise as at the date of the 
injury or accident in respect of which compensation is 
payable under the said Workers' Compensation and Assis- 
tance Act and the termination of the employee's employ- 
ment for any reason during the period of any incapacity shall 
in no way effect the liability of the employer to pay accident 
pay as provided in this clause. 

(6) In the event that an employee receives a lump sum in 
redemption of weekly payments under the said relevant 
legislation, the liability of the employer to pay accident pay 
as herein provided shall cease from the date of such 
redemption. 

(7) An employer may at any time apply to the Western 
Australian Industrial Relations Commission for exemption 
from the terms of this clause on the grounds that an accident 
pay scheme proposed and implemented by that employer 
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contains provisions generally not less favourable to his/her 
employees than the provisions of this clause. 

23.—Bereavement Leave. 
An employee shall on the death within Australia of a wife, 

husband, father, mother, brother, sister, child, stepchild, 
mother-in-law or father-in-law, be entitled on notice to leave 
up to and including the day of the funeral of such relation, 
and such leave shall be without deduction of pay for a period 
not exceeding the number of hours worked by the employee 
in two ordinary days of work. 

Proof of such death shall be furnished by the employee 
to the satisfaction of his/her employer. 

Provided that this clause shall have no operation while the 
period of entitlement to leave under it coincides with any 
other period of entitlement to leave. 

Provided further that, with the consent of the employer, 
which consent shall not be unreasonably withheld, an 
employee shall, in addition to this entitlement to paid 
bereavement leave, be entitled to reasonable unpaid be- 
reavement leave up to ten working days in respect of the 
death within Australia or overseas of a relation to whom the 
clause applies, and that any dispute as to the granting of 
unpaid bereavement leave may be referred to a Board of 
Reference. 

For the purpose of this clause the words "wife" and 
"husband" shall include a person who lives with the 
employee as a defacto wife or husband. 

24.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employer by not less than 14 days notice in 
writing to the employee may require her to 
commence maternity leave at any time within the 
six weeks immediately prior to her presumed date 
of confinement. 

(e) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 

make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by the duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) of this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as special 
maternity leave) as a duly qualified medical 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 



(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, shall 
be entitled to the position which she held 
immediately before proceeding on maternity leave 
or, in the case of an employee who was transferred 
to a safe job pursuant to subclause (3) of this 
clause, to the position she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions availa- 
ble for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

25.—Jury Service. 
Provided that an employee attempts to gain the maximum 

amount allowable from the Crown Law Department, an 

employee required to attend for jury service shall be entitled 
to have his/her pay made up by the employer to equal his/her 
ordinary pay as for eight hour inclusive of any accrued rights 
under Clauses 12(1) and 17(4) plus fares whilst meeting this 
requirement. The employee shall give his/her employer 
proof of such attendance and the amount received in respect 
of such jury service. 

26.—Time Records. 
(1) Each employer shall keep record, from which can be 

readily ascertained the following: 
(a) The name of each employee and his/her classifica- 

tion. 
(b) The hours worked each day. 
(c) The gross amount of wages and allowances paid. 
(d) The amount of each deduction made and the 

nature thereof. 
(e) The net amount of wages and allowances paid. 
(f) The employer's Workers Compensation Policy or 

other satisfactory proof of insurance such as a 
renewal certificate. 

(g) Any relevant records which detail taxation deduc- 
tions and remittances to the Australian Taxation 
Office, including those payments made as PAYE 
Tax whether under a Group Employers' Scheme 
or not. 

(h) A certificate or other documentation from the 
Construction Industry Long Service Leave Pay- 
ments Board which will confirm the employer's 
registration, the date of the last payments, and the 
period for which that payment applies (Where 
such benefits apply). 

(i) The employer's and the employee's Building 
Union Superannuation Scheme number and the 
contributions returns by the employer to the 
Building Union Superannuation Scheme on behalf 
of the employee (Where such benefits apply). 

(2) All records and documentation referred to in subclause 
(1), or copies thereof, shall be available for inspection by a 
duly accredited official of an organisation bound by this 
Award during the usual office hours, at the employer's 
office, or other convenient place: 

Provided that— 
(a) An inspection shall not be demanded unless the 

Secretary of the Union, reasonably suspects that 
a breach of the award has been committed. The 
employer shall within 48 hours supply a copy of 
the record required under subclause (1) of this 
Clause. 

(b) The employer shall record the location of the job 
if it is outside the radius specified in the fares and 
travel rates where applicable. 

27.—Protection of Employees. 
(1) The employer shall comply with the provisions of the 

laws of the State concerning the installation and mainte- 
nance of guards for machinery. 

(2) Where electric arc operators are working, suitable 
screens shall be provided in order to protect employees from 
flash. 

(3) The employer shall provide gas masks for employees 
engaged upon work where gas is present. 

(4) An employee shall not raise or lower a swinging 
scaffold (others than a bonsun's chair) alone and an 
employer shall not require an employee to raise or lower a 
swinging scaffold alone. 

(5) An employee shall not be required to carry paint of 
other materials, the property of the employer, from job to 
job. By arrangement, brushes may be taken to and from a 
job by the employee. This provision shall not apply where 
paint or materials are carried to or from a job in a vehicle 
belonging to the employer. 
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(6) The employer shall provide sufficient facilities for 
washing and five minutes shall be allowed before lunch and 
before finishing time to enable employees to wash and put 
away gear. 

(7) No employee shall be permitted to have a meal in any 
paint shop or place where paint is stored or used. 

(8) Every employer shall provide hand protective paste 
for the use of its employees. 

(9) The employer shall observe the following procedures 
when employees are required to use toxic substances 
covered by paragraph (i) of subclause (1) of Clause 
9.—Special Rates and Provisions. Where there is an absence 
of adequate natural ventilation the employer shall provide 
ventilation by artificial means and supply an approved type 
of respirator and/or an approved type of hood with airline 
attached and in addition the employer shall supply protec- 
tive clothing as approved by the Department of Occupa- 
tional Health, Safety and Welfare; proper washing facUities 
together with towels, soap and a plentiful supply of hot 
water shall be available when required. 

Where an employee is using materials of the types mentioned 
in this subclause and such work continues to his/her meal break, 
he/she shall be entitled to take washing time of ten minutes 
immediately prior to his/her meal break. Where this work 
continues to the ceasing time of the day or is finalised at any 
time prior to the ceasing time of the day, washing time of ten 
minutes shall be granted. The washing time break or breaks 
shall be counted as time worked. 

28.—Amenities. 
(1) At any workplace at which employees covered by this 

award are employed, the employers, the principal contractor 
or the Project Manager, as the case may be. shall be 
responsible to ensure that no less than the following 
amenities are provided— 

(a) A weatherproof amenities room with the windows 
flyscreened and capable of being opened. 

(i) Each amenities room shall be of a size not 
less than one square metre of flooring area for 
each person. 

(ii) Each amenities room shall be lined, ade- 
quately lit and ventilated (including an 
extractor fan) and shall have an appropriate 
washable floor and flystrips on the doorway. 

(iii) In each amenities room there shall be a 
non-absorbant washable topped table or 
tables with seating accommodation at a 
bench not less than 400mm wide and 450mm 
long for each person, hooks at least 450mm 
apart for the purpose of hanging clothes, and 
on any site where more than 50 persons are 
employed, flyproof ventilated cupboards 
with shelves for the storage of food. 

(iv) No amenities room shall be used for the 
storage of building or painting materials 
and/or equipment, and on work where more 
than ten persons are employed no tools shall 
be stored in that room. 

(v) On construction sites where no more than ten 
persons are employed the amenities room 
may be used for the dual purpose of an 
amenities shed and of a site office for the 
principal contractor or Project Manager. 

And the employer, principal contractor or 
Project Manager shall ensure that each shed 
is kept in a clean condition and brooms, 
mops, buckets, and cleaning compounds 
shall be provided for this purpose. 

(b) Covered garbage bins. 
(c) In a reasonably accessible place, boiling water at 

meal times and rest periods and cool, clean 
drinking water at all times. 

(d) A noticeboard or a place where notices may be 
displayed. 

(e) Toilets which shall be weatherproof and soundly 
constructed with separate closets and an appropri- 
ate washable floor. 

(i) Each toilet shall be lit by natural or artificial 
light to a high standard with each closet 
having a hinged door capable of being closed 
from both sides. 

(ii) Should the toilets be sewered there shall be 
one closet for each 15 persons, if septic tanks 
or chemical system, one closet for each ten 
persons and otherwise one closet for each 
seven persons. 

(f) A supply of toilet paper together with soap and 
water for washing purposes. 

(2) This clause, other than paragraph (c) of subclause (1) 
shall not apply to projects on which less than five dwelling 
units are being constructed, or on projects which have a 
contracted value of not more than $276,000. 

To reflect movements in construction costs the parties to this 
award shall in December of each year, adjust the monetary 
figure mentioned in this subclause by reference to ABS 
Catalogue 8731.5 Building Approvals Western Australia, using 
Table 7. Building Approvals by Statistical Local Areas to 
determine the average cost per new dwelling approved in 
Western Australia for the month of October which shall be 
multiplied by 4 and rounded to the nearest $1,000. The parties 
shall then notify the Commission of the adjusted figure. 

(3) This clause shall be deemed to be complied with if in 
a partially completed building, facilities of a comparable 
standard are available to be used. 

(4) Nothing herein contained shall absolve any employer 
from what is required by the Occupational Health, Safety 
and Welfare Act 1984, or any relevant legislation. 

29.—First Aid Equipment. 
(1) A first aid kit, such as is required by the law of the 

State or, if there is no relevant State law, as set out 
hereunder, shall be provided and maintained by the 
employer on each job. 

(a) At the places of work where not more than six 
persons are employed the first aid outfit shall be 
equipped and maintained to contain at least the 
following— 
Heavy Duty Metal or Plastic Box 1 
First Aid Pamphlet/Box 1 
Triangular Bandages 2 
Primapore 8.3cm x 6cm 2 
(Prepared Dressing) or a similarly 
prepared adhesive dressing that is com- 
posed of a non adherent dressing-pad 
that is attached to hypo-allergic adhe- 
sive and is enclosed in a sterilised 
packet 12 x 8.25cm 3 
Eye pad 2 
Medi-Prep Antiseptic Swabs or similar 6 
disposable tissue that is impregnated 
with a non sting antiseptic preparation 
enclosed in sterile sachet 
Bandaids 25s 1 pkt 
Adhesive Tape 2.5cm x 1 m 1 
Conforming Bandage 5cm 2 
Conforming Bandage 7.5cm 1 
Eye Wash 10ml 5 
Betadine Lotion 100ml 1 
Betadine Ointment 25gm 1 
Safety Pins 1 pkt 
Scissors 1 
Tweezers 1 
Splinter Probe 1 
Panadol 24 1 
Bumaid Bum Treatment Gel 1 
or similar gel that is easily spread 
without friction to skin and will melt 
into a liquid and smooth burnt skin by 
absorbing the heat of the burnt skin thus 
preventing secondary infection 
Cotton Wool 1 
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(b) At places of work where more than six persons are 
employed the first aid outfit shall be equipped and 
maintained to contain at least the following— 
Heavy Duty Metal or Plastic Box 1 
First Aid Pamphlet/Box 1 
Triangular Bandages 3 
Primapore 8.3cm x 6cm 
(Prepared Dressing) or a similarly 2 
prepared adhesive dressing that is com- 
posed of a non adherent dressing-pad 
that is attached to hypo-allergic adhe- 
sive and is 
enclosed in a sterilised packet 12 x 
8.25cm 3 
Crepe Bandages 10cm 1 
7.5cm 2 
5.0cm 2 
2.5cm 2 
Combine Dressing 9 x 20cm 2 
9 x 20cm 1 
20 x 20cm 1 
Eye pads Sterile 3 
Adhesive Tape 2.5cm 1 
Bandaids 25s 1 pkt 
Assorted Bandaid Shapes 1 pkt 
Medi-Prep Antiseptic Swabs or similar 6 

disposable tissue that is impregnated 
with a non sting antiseptic preparation 
enclosed in sterile sachet 
* Wound Closures 5 
Eye Wash 10ml 6 
Murine Eye Drops 1 
Panadol 24 1 
Cotton Wool 1 
Cotton Tipped Applicators 100 
Betadine Lotion 100ml 1 
Betadine Ointment 25gm 1 
Safety Pins 1 pkt 
Eye dust remover 1 
Splinter Probe 1 
Scissors 1 
Tweezers 1 
Bumaid Bum Treatment Gel 1 
or similar get that is easily spread 
without friction to skin and will melt 
into a liquid and smooth burnt skin by 
absorbing the heat of the bum skin thus 
preventing secondary infection 
* These are only to be used by an industrial nurse 
or a person holding advanced first-aid qualifica- 
tions. 

(c) North of 26 degrees parallel first aid outfits shall, 
in addition to requirements provided for in 
paragraphs (a) or (b) hereof, contain items 
specified by the Royal Flying Doctor Service 
Authority recommendations for first aid outfit 
requirements for those areas, this provision shall 
not apply in areas the R.F.D.S. does not extend to. 

(2) If there is no relevant State legislation the employer 
shall as soon as is reasonably possible supply means, free 
of charge, to convey to the nearest hospital or doctor at 
which, or by whom, the employee is to be treated, any 
employee so seriously injured that it is not reasonably 
possible for such employee to travel independently of such 
conveyance. 

(3) A first aid allowance shall only be paid in accordance 
with Clause 9(l)(p). 

30.—Special Tools and Protective Clothing. 
(1) (a) The employer shall provide safety boots and two 

sets of protective clothing, including gloves and shall 
replace these items on a "fair wear and tear' basis. Any 
dispute on this matter shall be referred to a Board of 
reference. 

(b) The employer shall provide all power tools and steel 
tapes over six metres when required for the work to be 
performed. 

(c) An employer shall provide on all construction jobs in 
towns and cities, and elsewhere where reasonably necessary 
and practicable, (or if requested by the employee) a suitable 
and secure waterproof lock-up solely for the purpose of 
storing employees' tools, and on multi-storey and major 
project jobs the employer shall provide, where possible, a 
suitable lock-up for employees' tools within a reasonable 
distance of the work area of large groups of employees. 

(2) Tools 
The employer shall provide all tools in connection with 

the work of sandblasting and painting, except screw drivers, 
pliers, scrapers and crescents (up to a max of 30cm). 

31.—Compensation for Clothes and Tools. 
(1) An employee whose clothes, spectacles, hearing aids 

or tools have been accidentally spoilt by acid, sulphur or 
other deleterious substances, shall be paid such amount to 
cover the loss thereby suffered by him/her as may be agreed 
upon between him/her and his/her employer or, in default 
of agreement, as may be fixed by the appropriate Board of 
Reference. 

(2) (a) An employee shall be reimbursed by his/her 
employer to a maximum of $931.00 for loss of tools or 
clothes by fire or breaking and entering whilst securely 
stored at the employer's direction in a room or building on 
the employer's premises, job or workshop or in a lock-up 
as provided in this award or if the tools are lost or stolen 
during an employee's absence after leaving the job because 
of injury or illness. 

Provided that an employee transporting his/her own tools 
shall take all reasonable care to protect those tools and 
prevent theft or loss. 

(b) Where an employee is absent from work because of 
illness or accident and has advised the employer in 
accordance with Clause 21.—Sick Leave the employer shall 
ensure that the employee's tools are securely stored during 
his/her absence. 

(3) When an employer requires an employee to wear 
spectacles with toughened glass lenses the employer will 
pay the cost of the toughening process. 

(4) Provided that for the purposes of this clause— 
(a) Only tools used by the employee in the course of 

his/her employment shall be covered by this 
clause. 

(b) The employee shall, if requested to do so, furnish 
the employer with a list of tools so used. 

(c) Reimbursement shall be at the current replace- 
ment value of new tools of the same or comparable 
quality. 

(d) The employee shall report any theft to the police 
prior to making a claim on the employer for 
replacement of stolen tools. 

32.—Payment of Wages. 
(1) Pay Day and Methods 

(a) All wages, allowances and other moneys shall be 
paid:— 

(i) in cash; or 
(ii) by cheque, bank cheque, bank or similar 

transfer or any combination thereof, if there 
is agreement in writing between the em- 
ployer, the employees and the Union. The 
consent of the Union shall not be unreasona- 
bly withheld. 

An employee paid by other than cash shall be 
allowed reasonable time as agreed between the 
employer and the employee, to attend the Branch 
of his/her bank nearest the workplace to cash such 
cheques or draw upon the accounts during 
working hours. 

Failure to reach agreement on reasonable time 
shall be referred to a Board of Reference for 
determination. 

Payments shall be paid and available to the 
employee not later than the cessation of ordinary 
hours of work on Thursday of each working week. 
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(b) Provided that in any week in which a holiday falls 
on a Friday wages accrued shall be paid on the 
previous Wednesday and provided further that 
when a holiday occurs on any Thursday wages 
accrued may be paid on the following Friday. 
Nothing shall prevent any alternative mutual 
arrangement between an employer and an em- 
ployee. 

(c) The employer shall not keep more than two days' 
wages in hand. 

(2) Payment on Termination 
When notice is given in accordance with Clause 

34.—Termination of Employment, all moneys due to the 
employee shall be paid at the time of termination; where this 
is not practicable the provisions of subclauses (6) and/or (7) 
of this clause shall apply. 

(3) Waiting Time Penalties 
An employee kept waiting for his/her wages on pay day 

for more than a quarter of an hour after the usual time of 
ceasing work shall be paid at overtime rates after that quarter 
hour with a minimum of a quarter of an hour. 

(4) Pay Packet Details 
Particulars of details of payment to each employee shall 

be included on the envelope holding the payment, or in a 
statement handed to the employee at the time such payment 
is made and shall contain the following information— 

(a) Date of payment. 
(b) Period covered by such payment. 
(c) The amount of wages paid for work at ordinary 

rates. 
(d) The gross amount of wages and allowances paid. 
(e) The amount of each deduction made and the 

nature thereof. 
(f) The net amount of wages and allowances paid. 

In addition, the following details will also be included in 
the statement when such payments and benefits apply; 

(g) The number of hours paid at overtime rates and 
the amount paid therefor. 

(h) The amount of allowances or special rates paid 
and the nature thereof. 

(i) Annual holiday payments. 
(j) Payment due on termination, including payment 

for annual leave, rostered day off accumulation, 
and public holidays. 

(k) The employer and employee's building superan- 
nuation number (where such benefits apply). 

(1) The employee's long service leave registration 
number (where such benefits apply). 

(5) Employee Terminating 
When an employee gives notice in accordance with 

Clause 34.—Termination of Employment and moneys due 
are not paid on termination the employer shall have two 
working days to send moneys due by registered post 
provided that if the moneys are not posted within that time 
then time spent waiting beyond the two working days shall 
be paid for at ordinary rates, such payment to be at the rate 
of eight hours' per day up to a week's pay when the right 
to waiting time shall terminate. 

(6) Employer Terminating—Daily Penalties 
Where an employer gives notice in accordance with 

Clause 34.—Termination of Employment all moneys due 
shall be paid at termination; where this is not practicable the 
employer shall forward the moneys due by registered post 
within two working days of termination and shall pay 
waiting time up to the time of posting at the rate of eight 
hours* ordinary time per day up to a maximum of one week's 
pay. 

33.—Presenting for Work But Not Required. 
An employee if engaged and presenting for work to 

commence employment and not being required shall be 
entitled to at least eight hours' work or payment therefore 
at ordinary rates, plus the appropriate allowance prescribed 
by the appropriate fares and travel rates where applicable. 

Provided that this clause shall not apply if the services of 
an employee are not required by reason of inclement 
weather, in which case the provisions of the Heat Stress 
Agreement shall apply where applicable. 

34.—Tbrmination of Employment. 
(1) One day's notice of the termination of the employment 

engagement shall be given on either side or one day's pay 
shall be paid or forfeited in lieu thereof. 

(2) For the purpose of this clause, notice given at or before 
the usual starting time of any ordinary working day shall be 
deemed to expire at the completion of that day's work. 

(3) An employee shall be allowed the one hour prior to 
termination to gather, clean, sharpen, pack and transport 
his/her tools. 

(4) Nothing in this clause shall affect the right of an 
employer to dismiss an employee without notice for 
misconduct or refusing duty. 

(5) This clause shall be read in conjunction with 
subclauses (3) and (6) of Clause 20.—Annual Leave and 
subclause (7) of Clause 32.—Payment of Wages. 

35.—Job Stewards. 
(1) An employee appointed as a Job Steward shall, upon 

notification by die Union to the employer be recognised as 
the accredited representative of the Union and he/she shall 
be allowed all necessary time during working hours to 
submit to the employer matters affecting the employees 
he/she represents and further shall be allowed reasonable 
time during working hours to attend job matters affecting 
the Union. Provided that the foregoing does not relieve the 
Job Steward of the obligation imposed upon him/her by 
his/her employer. 

A Job Steward shall notify the employer and where 
relevant the principal contractor's representative and the 
Union prior to the calling of any stop work meeting so that 
the procedures laid down in Clause 42.—Settlement of 
Disputes—may be observed before any stoppage of work 
occurs. 

(2) Prior to termination or transfer two days' notice shall 
be given to any Job Steward and the Union. Payment in lieu 
of notice shall not be given. In the event of the Union 
disputing the decision of management to transfer the Job 
Steward or terminate his/her service, the Union shall notify 
management within two working days after being informed 
of the decision of management. The Job Steward shall 
remain on the job during which time a Board of Reference 
shall deal with the matter. 

The Union shall, within three working days of notifying 
the management that it disputes the decision to transfer or 
terminate the job steward, request the Registrar or Deputy 
Registrar in writing to appoint a Board of Reference to deal 
with the matter. 

The Union and the employer shall do all things necessary 
to enable the Board to sit within ten working days of the 
management decision to transfer or terminate the job 
steward. If the Board cannot sit within ten working days 
because of the employer's failure to nominate representa- 
tives, or their unavailability to sit on the Board, the decision 
to transfer or terminate the job steward shall be null and 
void. 

If the Board cannot sit within ten working days because 
of the Union's failure to nominate representatives, or their 
unavailability to sit on the Board, the job steward's transfer 
or termination shall automatically take effect at the expiry 
of the period of ten working days. 

Provided that nothing in this subclause shall prevent the 
parties proceeding by agreement to have the matter settled 
by the Commission or a Local Disputes Board set up in 
accord with Clause 42 (3) in lieu of the Board of Reference 
procedure. 

Provided further that nothing shall affect the right of the 
employer to dismiss a job steward without notice for 
misconduct or refusing duty. 
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36.—Posting of Award. 
A copy of this award, with all variations thereof, shall be 

posted and kept posted by the employer in a prominent place 
on the employer's premises accessible to the employees. 

37.—Posting of Notices. 
An employer shall not prevent an official of the union 

authorised in writing in that behalf, from posting on an 
employer's premises or job a copy of any official notice of 
the union provided such notice is of reasonable size. 

38.—Right of Entry. 
The Secretary or any other duly accredited representative 

of the Union shall have the right to enter any place or any 
premises where employees are employed at any time during 
normal working hours or when overtime is being worked, 
for the purpose of interviewing employees, checking on 
wage rates, award breaches or safety conditions or regula- 
tions so long as they do not unduly interfere with the work 
being performed by any employee during working time, and 
provided that they present themselves, with their authority 
as prescribed by this Award, to a representative of site 
management prior to pursuing their union duties on site. 

A representative of the union shall be duly accredited 
representative if he/she is the holder for the time being of 
a certificate signed by the secretary of that organisation and 
bearing the seal of that organisation in the following form, 
of in a form not materially differing therefrom: 

Operative Painters and Decorators Union of Australia, 
W.A. Branch, Union of Workers 

This is to certify that is a duly 
accredited representative of the abovementioned organ- 
isation for all purposes of this award made under the 
Industrial Relations Act 1979. 

(Seal) Secretary 
Specimen signature of Holder  
(Strictly not transferable) 

39.—Long Service Leave. 
The provisions set out in Volume 71 of the Western 

Australian Industrial Gazette at pages 1-4, both inclusive, 
are hereby incorporated in and form part of this award. 

The provisions of the Construction Industry Portable Paid 
Long Service Leave Act 1985 are hereby incorporated in and 
form part of this award, for employees engaged upon 
construction work. 

40.—Stand Downs. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the employee cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage or work by any clause which the employer 
cannot reasonably prevent. 

41.—Prohibition of Junior Employees. 
(1) Except as provided in subclause (2) hereof, the 

employment of junior employees (except trainees employed 
pursuant to the traineeship agreements named in Clause 4 
(2)) on any work which, if performed by an adult employee, 
would be subject to the provisions of this award is prohibited 
unless the consent of the Union is in each case first obtained. 
If any junior employee (except a trainee) is so employed 
such employee shall be paid not less than the rate of pay of 
an adult performing similar work. 

(2) A junior employee employed on work the subject of 
this Award, shall be paid not less than the wage prescribed 
in Clause 8 of this award for an adult employee performing 
similar work. 

42.—Settlement of Disputes. 
(1) Where an employee or the job steward has submitted 

a request concerning any matter directly connected with 
employment to a foreman or a more senior representative of 
management and that request has been refused, the 
employee may, if he/she so desires, ask the job steward to 
submit the matter to management and the matter shall then 

be submitted by the job steward to the appropriate executive 
of the employer concerned. 

(2) If not settled at this stage, the matter shall be formally 
submitted by the State secretary of the union to the 
employer. 

(3) If not settled at this stage, the matter shall then be 
discussed between such representatives of the union as the 
union may desire and the employer, who may be accompa- 
nied by or represented by such officers or representatives of 
an association of employers as the employer may desire, 
including, where agreed, processing the dispute through 
locally organised boards or committees set up by the parties 
for this purpose. 

(4) If the matter is still not settled, it shall be submitted 
to the Commission. 

(5) Where the above procedures are being followed, work 
shall continue normally, no party shall be prejudiced as to 
final settlement by the continuance of work in accordance 
with this subclause. 

(6) Notwithstanding anything contained herein the re- 
spondents shall be free to exercise their rights if the dispute 
is not finalised within seven days of notification. 

(7) This clause shall not apply to any dispute as to a bona 
fida safety issue. 

(8) In connection with any dispute concerning a job 
steward this clause shall be subject to the provisions of 
subclause (2) of Clause 35.—Job Stewards. 

43.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and employ- 
ees' members who shall be appointed pursuant to section 48 
of the Industrial Relations Act 1979 and Regulation 16 of 
the Industrial Relations Commission Regulations 1985. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which under this Award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

44.—No Reduction. 
Notwithstanding the provisions contained in this Award, 

the rates of pay, allowances and conditions of any employee 
shall not be reduced if that employee, at the date of delivery 
of this Award, was receiving rates of pay, allowances and 
conditions in excess of those prescribed in the Award. 

45.—Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible working 
arrangements, improves quality of working life, enhances 
skills and job satisfaction and assists positively in the 
restructuring process. 

(2) The parties commit themselves to the following 
principles as part of the structural efficiency process and 
have agreed to participate in a testing process in accordance 
with the provisions of this clause. 

(a) Acceptance in principle that the new Award skill 
level definitions will be more suitable for the 
needs of the industry, sometimes more broadly 
based, in other matters more truly reflective of the 
different skill levels of the tasks now performed, 
but which shall incorporate the ability for an 
employee to perform a wider range of duties 
where appropriate. 

(b) The parties will create a genuine career path for 
employees which allows advancement based on 
industry accreditation and access to training. 

(c) Co-operation in the transition from the old 
structure to the new structure in an ordered 
manner without creating false expectations or 
disputation. 

(3) The parties agree that the State Working Party will 
continue to meet the aim of modernising the Award in 
accordance with paragraph 5 of Exhibit BTA 1: "Joint 



Statement by Building Industry Unions and Employer 
Organisations—29 March 1990". 

46.—Structural Efficiency Exercise. 
(1) (a) An employer may direct an employee to carry out 

such duties as are within the limits of the employee's skills, 
competence and training consistent with the classification 
structure of this award provided that such duties are not 
designed to promote de-skilling. 

(b) Any direction issued by an employer shall be 
consistent with the employer's responsibilities to provide a 
safe and healthy working environment. 

(2) The parties to this Award are committed to co- 
operating positively to increase the efficiency, productivity 
and international competitiveness of the building and 
construction industry and to enhance the career opportuni- 
ties and job security of employees in the industry. 

(3) The parties have established a State Working Party for 
the testing and/or trialling of various skill levels and to 
enable proper consultation with both employees and 
employers in the industry on matters consistent with the 
objectives of subclause (b) herein. The parties shall process 
any such matters through that working party. 

(4) Measures raised for consideration consistent with 
subclause (c) herein shall be related to implementation of 
a new classification structure, any facilitative provisions 
contained in his Award and matters concerning training. 

(5) Without limiting the rights of either an employer or 
a Union to arbitration, any other measure designed to 
increase flexibility on a site or in an enterprise sought by any 
party shall be notified to the relevant working party and by 
agreement of the parties involved shall be implemented 
subject to the following requirements: 

(a) the changes sought shall not effect provisions 
reflecting National standard as adopted by the 
State Working Party; 

(b) the working party will consider the implications 
of the proposed measures for existing on-site 
arrangements; 

(c) the majority of employees affected by the change 
at the site or enterprise must genuinely agree to 
the change; 

(d) no employee shall lose income as a result of the 
change; 

(e) any agreement shall be subject, where appropriate, 
to approval by the Western Australian Industrial 
Relations Commission and, if approved, shall 
operate as a Schedule to this Award and take 
precedence over any provision of this Award to 
the extent of any inconsistency. 

(f) Award restructuring should be given its wider 
meaning, and Award restructure should not be 
confined to the restructuring of classifications but 
may extend to the review of other restrictive 
provisions which currently operate. To that end, 
such restrictive provisions will be reviewed on an 
ongoing basis. 

(g) The parties to this Award recognise that in order 
to increase the efficiency, productivity and inter- 
national competitiveness of industry, a greater 
commitment to training and skill development is 
required. Accordingly, the parties commit them- 
selves to: 

(i) developing a more highly skilled workforce; 
(ii) providing employees with career opportuni- 

ties through appropriate training to acquire 
additional skills; and 

(iii) removing barriers to the utilization of skills 
acquired. 

(h) Any disputes arising in relation to the implemen- 
tation of this clause shall be subject to the 
provisions of Clause 42.—Settlement of Disputes. 

(6) Structural Efficiency 
At each plant or enterprise a consultative mechanism may 

be established upon request by the employees. The 

consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of the plant or enterprise. 
Measures raised for consideration shall be consistent with 
subclause (2) of this clause. 

47.—Fares and Travelling. 
(1) Metropolitan Radial Areas 
The following fares allowance shall be paid to employees 

employed under the terms and conditions of this Award for 
travel patterns and costs peculiar to the industry which 
include mobility requirements of employees and the nature 
of employment on industrial painting and sandblasting 
work. 

(2) Perth Metropolitan Radial Area 
When employed on work located within a radius of 50 

kilometres from the G.P.O. Perth, including work at the 
premises of the employer, $10.10 per day. 

(3) Other Radial Areas 
The allowance defined in subclause (2) of this clause shall 

be paid for work performed by employees employed on 
distant work as defined in Clause 18.—Living Away from 
Home—Distant Work, when the work is carried out away 
from the place where, with the employer's approval, the 
employee is accommodated for the distant work, and is 
within a radius of 50 km from the place of accommodation. 

(4) Country Radial Areas 
An employer whose business or branch or section thereof 

is established in any place (other than on a construction site) 
outside the area mentioned in subclause (2) of this clause 
for the purpose of engaging in construction work therefrom 
shall in respect to employees engaged for work for that 
establishment, pay the allowance therein mentioned for 
work located within a radius of 50 kilometres from the post 
office nearest the establishment. 

Where the employer has an establishment in more than 
one such place the establishment nearest the employee's 
nominated residence shall be the establishment that shall be 
taken into account, and employees shall be entitled to the 
provisions of subclause (5) of this clause when travelling to 
a job outside the radial area of the establishment nearest 
his/her residence. 

(5) Travelling Outside Radial Areas 
Where an employee travels daily from inside any radial 

area mentioned in subclauses (2), (3) or (4) of this clause 
to a job outside that area, he/she shall be paid:— 

(a) the allowance prescribed in subclause (2) of this 
clause; 

(b) in respect of travel from the designated radius to 
the job and return to that radius— 

(i) the time outside ordinary working hours 
reasonably spent in such travel calculated at 
ordinary hourly "on site" rates to the next 
quarter of an hour with a minimum payment 
of one-half an hour per day for each return 
journey; 

(ii) any expenses necessarily incurred in such 
travel, which shall be 30 cents per kilometre 
where the employee uses his/her own 
vehicle. 

(6) Residing Outside Radial Areas 
An employee whose residence is outside the radial areas 

prescribed in subclauses (2), (3) or (4) of this clause shall 
be entitled to the allowance prescribed in subclause (2) of 
this clause but not to the provisions of paragraph (b) of 
subclause (5) of this clause. 

(7) Travelling Between Radial Areas 
The provisions of subclause (5) of this clause shall apply 

to an employee who is required by the employer to travel 
daily from one of the areas mentioned in subclauses (2) and 
(4) of this clause to an area, or another area, mentioned in 
subclauses (2) and (4) of this clause. 

(8) Provision of Transport 
The allowance prescribed in this clause, except the 

additional payment prescribed in paragraph (b) of this 
subclause (5) and in subclause (8) of this clause shall not 



be payable on any day which the employer provides or offers 
to provide transport free of charge from the employee's 
home to his/her place of work and return; provided that any 
transport supplied is equipped with suitable seating accom- 
modation and is covered when necessary so as to be 
weatherproof. 

(9) Requirement to Transfer 
As required by the employer, employees shall start and 

cease work on the job at the usual commencing and finishing 
times within which ordinary hours may be worked and shall 
transfer from site to site as directed by the employer. 

(10) Transfer During Working Hours 
An employee transferred from one site to another during 

working hours shall be paid for the time occupied in 
travelling and, unless transported by the employer, shall be 
paid reasonable cost of fares by most convenient public 
transport between such sites.Where an employer requests an 
employee to use his/her own vehicle to effect such a transfer 
and the employee agrees to do so the employee shall be paid 
an allowance at the rate of 54 cents per kilometre. 

(11) Daily Entitlement 
The travelling allowances prescribed in this clause shall 

not be taken into account in calculating overtime, penalty 
rates, annual or sick leave, but shall be payable for any day 
upon which the employee in accordance with the employer's 
requirements works or reports for work or allocation of work 
and the paid day off as prescribed by Clause 11 (1) and 
Clause 16 (4). 

(12) The daily fares prescribed in subsection (2) relating 
to work at the premises of the employer will only apply to 
workers of employers listed in Appendix C of this award. 

48.—Liberty to Apply. 
Liberty to apply is reserved for the Union to apply to vary 

the Award with respect to: 
(1) Superannuation 
(2) Redundancy 
(3) Heat Stress Provision 

Appendix A. 
NORTH WEST SHELF GAS PROJECT. 

1. Application 
2. Scope 
3. Tferm 
4. Site Disability Allowance 
5. Special Rates 
6. Safety Footwear 
7. Living Away from Home 
8. Travel Allowance 
9. Rest and Recreation Leave 

10. Rest Periods 
11. Meal Interval 
12. Special Conditions of Employment Payment 
13. Cyclone Procedure 
14. Christmas Leave and Travel 
15. Project Disputes Procedure 
16. Safety Procedures 
17. No Extra Claims 
18. Saving 
19. Liberty to Apply 
20. 2nd Tier Restructuring and Efficiency Wage 

Increase 

1.—^Application. 
This Appendix shall apply to employees eligible to be 

members of the Union engaged by Respondent employers 
to carry out work covered within the scope of this Award 
on construction work associated with the North West Shelf 
Gas Project, on the Burrup Peninsula, Western Australia. 

The provisions of this Award shall apply to such work 
unless any such provisions are inconsistent with the 
provisions of this appendix, in which case the provisions of 
this appendix shall prevail. 

In the event of any dispute arising concerning the 
application of this appendix, and agreement on the matter 
cannot be reached by the parties, the matter shall be referred 

to the Western Australian Industrial Relations Commission 
for determination. 

2.—Scope. 
This Appendix shall apply to all work associated with the 

construction of the North West Shelf Gas Project on the 
Burrup Peninsula. 

3.—Tferm. 
The term of this Appendix shall be for the duration of the 

construction of the L.N.G. Process Trains 1 and 2 and 
supporting utility systems, storage, loading and related 
facilities and in any event shall not expire earlier that 
December 31,1989 and except as otherwise provided in this 
Appendix shall take effect on and from April 4, 1988. 

4.—Site Disability Allowance. 
To compensate for conditions which exist and far exceed 

those conditions which are provided for within the award, 
including excessive dust, heat and extremes of terrain, an 
employee shall be entitled to a payment of $1.19 per hour 
for each hour worked. 

5.—Special Rates. 
Employees shall be paid an allowance at the rate of $2.58 

per hour for each hour worked to compensate for disabilities 
associated with the following classes of work and in lieu of 
the relevant amounts in Clause 9.—Special Rates and 
Provisions of this award, whether or not such work is 
performed in any one hour: 

(a) dirty or offensive work; 
(b) work in wet places; 
(c) work in any confined space; 
(d) handling charcoal, pumice, granulated cork, sili- 

cate of cotton, insulwool, slag wool, or other 
recognised insulation material of a like nature, or 
working in the immediate vicinity so as to be 
affected by the use thereof; 

(e) work in a place where fumes of sulphur or other 
acid or other offensive fumes are present. 

When working outside the categories here listed the 
employee shall receive the appropriate additional rate 
prescribed in Clause 9.—Special Rates and Provisions of 
this Award. 

6.—Safety Footwear. 
(1) Each employee when commencing on site shall be 

entitled to the supply of one pair of safety boots as a free 
issue. 

(2) Each employee shall be entitled to a payment of ten 
cents per hour for each hour worked to enable him to 
maintain and replace his safety footwear as necessary. 

(3) It is a condition of employment that employees wear 
and maintain in good condition their safety footwear. It is 
recognised by the parties to the appendix that failure to 
observe these regulations may result in disciplinary action. 

7.—Living Away From Home. 
(1) Married employees who qualify for the provisions 

paragraph (b) of subclause (3) of Clause 18.—Living Away 
From Home—Distant Work and who choose to live in a 
caravan, or other accommodation rather than at the camp 
provided by the employer, will be paid an allowance of 
$275.00 per week in lieu of the allowance prescribed therein. 

The quantum prescribed in this subclause may be 
reviewed by the parties after a period of six months from 
October 1, 1987 and every six months thereafter subject to 
rent, caravan hire and caravan charge movements in 
Karratha. 

(2) For the purpose of this clause a married employee 
includes— 

(a) A person who has a defacto spouse, and 
(b) A person who is a sole parent with dependent 

children. 
(3) Employees who qualify for the allowance prescribed 

in paragraph (a) of this subclause and who elect to lawfully 
return home in the event of a Christmas shut-down or over 
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the Easter break or for a period of annual leave or rest and 
recreation leave shall be entitled to be paid the allowance 
prescribed in paragraph (a) of this subclause. 

(4) An employee who qualifies for the provisions of 
paragraph (a) subclause (1) of Clause 18.—Living Away 
from Home—Distant Work and who is provided with board 
and lodging in the Hearson Village Single Persons Quarters, 
shall be paid a meal allowance of 30 dollars per week in lieu 
of being provided with a meal free of charge in the Single 
Persons Quarters Dining Rooms on Sunday lunch and two 
other evening meals to be nominated and agreed between the 
Union and all employers. 

Provided that an employee who opts to partake of a meal 
in the Single Persons Quarters Dining Rooms on the 
occasions referred to herein shall be required to pay an 
amount of ten dollars per meal on each such occasion. 

This subclause shall not take effect until agreement has 
been reached between the parties in respect to the nominated 
meals referred to herein. 

8.—Travel Allowance. 
Employees performing work to which this Appendix 

applies and residing at Roeboume shall, in lieu of the 
provisions of Clause 13 of the award be paid a travel 
allowance of $14.00 per day. Provided that this allowance 
shall not be payable where die employer provides transport 
in accordance with the appropriate fares and travel rates 
where applicable. 

9.—Rest and Recreation Leave. 
Employees engaged on work to which this Appendix 

applies and who qualify for Rest and Recreation Leave in 
accordance with subclause (8) of Clause 18 of this award 
shall be entitled to such leave: 

(a) after ten weeks' continuous service in lieu of the 
four months continuous service provided therein 
if they are in receipt of the allowance prescribed 
in subclause (a) of Clause 7 of this Appendix to 
cover expenses reasonably incurred for board and 
lodging, or 

(b) after eight weeks' continuous service in lieu of the 
four months continuous service provided therein 
if they are provided with board and accommoda- 
tion in the Hearson Construction Village Single 
Persons Quarters. 

10.—Rest Periods. 
(1) Employees engaged on work to which this Appendix 

applies shall, in lieu of the provisions of Clause 12(2) of the 
award, be entitled to one break of ten minutes each morning 
and one break of ten minutes each afternoon. 

(2) An employer and employee may agree to any variation 
of the provisions of this clause to meet the circumstances 
of the work in hand provided that the employer shall not be 
required to make payment in excess of the time prescribed 
for rest periods in this clause. 

11.—Meal Interval. 
Notwithstanding the provisions of subclause (2), (3) and 

(4) of Clause 11.—Hours of this award and subject to 
agreement between the employer and the employee an 
employee may be required to work for up to six hours before 
the cessation of work for the purpose of a meal. 

12.—Special Conditions of Employment Payment. 
(1) Subject to the conditions prescribed herein, an 

employee who is ready, willing and available for work on 
each day Monday to Saturday for not less that fifty four (54) 
hours per week, except for an employee engaged on Shift 
Work, and who works as directed by his employer, shall be 
entitled to a payment at the rate of $115 per week. Provided 
that an employee engaged on shift work, shall work not less 
than fifty four (54) hours over his rostered week. 

This payment shall accrue weekly and be only paid in 
consequence of termination of employment. 

(2) An employee who in any week, but for absence on 
paid leave in accordance with the award would have 
qualified to accrue the payment under subclause (1) of this 

clause, shall be entitled to accrue such payment notwith- 
standing the absence on leave. 

(3) An employee who is absent in any week, other than 
in accordance with subclause (2) of this clause, shall be 
entitled to accrue that portion only of the payment 
prescribed in subclause (1) of this clause, calculated by 
reference to the time worked in that week in accordance with 
subclause (9) hereof. 

(4) The payment prescribed in subclause (1) of this clause 
shall be forfeited in any week in which an employee engages 
in industrial action. 

Provided that, in any week in which industrial action 
occurs after an employee has complied with the provisions 
of the Project Disputes Procedure in Clause 15 of this 
Appendix, and employee shall forfeit only that portion of the 
payment as is referable to the period of industrial action, 
calculated in accordance with subclause (9) hereof. 

(5) An employee engaged on site for less than one week 
shall accrue the payment of the allowance only for those 
days which he worked within that week, calculated in 
accordance with subclause (9) hereof. 

(6) An employee commencing or terminating employ- 
ment with his employer after the beginning of a week shall 
accrue the payment on the basis of the number of hours 
worked within that week, calculated in accordance with 
subclause (9) hereof. 

(7) In the case of termination for misconduct or where the 
employee fails to give notice in accordance with the Award, 
the payment will not accrue for that week. 

(8) An employee who works in excess of fifty four (54) 
hours per week shall be paid an additional $2.13 per hour 
for each hour so worked. 

(9) For the purposes of this clause payments which may 
accrue or be forfeited for any portion of a week shall be 
made on the basis of $2.13 per hour for each hour worked. 

(10) The amount prescribed in subclause (1) of this 
subclause shall not increase throughout the term of the 
Appendix. 

13.—Cyclone Procedure. 
(1) Notwithstanding the provisions of the award and 

subject to the provisions of this clause, the following shall 
apply when, because of a cyclone, the employer stands down 
those employed under this award. 

(2) Each employee who— 
(a) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer, and 

(b) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, shall be 
paid for the normal rostered ordinary time and 
overtime hours occurring during the stand down. 

(c) Notwithstanding the provisions of this subclause, 
an employee who prior to the stand down due to 
a cyclone has commenced an overtime shift shall 
be paid what would have been earned on that shift 
but for the stand down. 

(3) An employee who, on any day during the cyclone 
stand down— 

(a) is required for work and is requested to do so by 
the employer; and 

(b) is not willing or available to work when so requested, 
is not entitled to pay for that day. 

(4) An employee who is required to remain at or who is 
called out to work during the period of time in which the 
operation has been stood down because of a cyclone shall 
be paid for all time worked at penalty rates but not so as to 
exceed a maximum of double time unless the day concerned 
is a public holiday in which event the maximum payment, 
subject to other provisions of this Award, shall not exceed 
21/2 times the single time rate. 

(5) (a) After the "all clear'' has been given each employee 
shall be notified by the employer of: 

(i) the time at which normal operations are to resume; 
and 



(ii) the time at which employees are to resume work; 
and 

an employee who does not present for work at the time 
referred to in paragraph (ii) is in respect of that day only 
entitled to payment for time worked. 

(b) The notification to be given by the employer to the 
employee pursuant to subclause (5)(a) of this clause may be 
per medium of written notice or by special announcement 
broadcast by radio and/or television provided that such an 
announcement is repeated at not less than hourly intervals 
on at least two occasions prior to the then stated time at 
which normal operations are to be resumed. 

(6) Where, on the day following the resumption of normal 
operations or on any subsequent day, an employee cannot, 
because of damage caused to the operations by cyclone, be 
usefully employed, the employer may stand down without 
pay. 

14.—Christmas Leave and Travel. 
Employees who qualify for the provisions of clause 9 of 

this Appendix may return to their home or to Perth or to any 
other place at Christmas— 

(a) by availing himself/herself of the entitlement to 
leave and travelling prior to the next accrual 
period; or 

(b) by availing himself/herself of leave and travelling 
in advance but, if by service subsequent to the 
taking of leave an entitlement to leave and 
travelling does not accrue, any payment of 
ordinary pay for the period of leave and the cost 
of air fares shall be refunded to the employer 
unless the services of the employee are terminated 
by the employer through no fault of that employee. 
For the purposes of this provision the employer 
may deduct any amount to be refunded from any 
moneys otherwise due to the employee under his 
contract of employment. 

15.—Project Disputes Procedure. 
(1) Disputes Procedures 
All parties understand the importance of the Project and 

in the interests of continued smooth running agree that every 
endeavour will be made to resolve disputes by using the 
following procedures. 

The parties that agree at all times to abide by the 
following procedure and work will continue without any 
industrial action while the parties seek resolution. 

Note 1: Site Contractors acknowledge that as 
negotiations proceed during the follow- 
ing procedure it may be necessary to 
report back to, or gain instruction from, 
the workforce. However, where such 
meetings are required, the unions agree 
to minimise disruption and shall obtain 
the agreement of management about 
timing and the venue for the meeting 
otherwise work shall continue as nor- 
mal. 

Note 2: Contractors or their representatives 
shall make themselves available upon 
the request of the shop steward so as to 
quickly deal with the grievance or claim 
being raised. However, all parties need 
to understand that the process of negoti- 
ation and consultation takes time. 

Note 3: The employer shall ensure that all 
practices applied during operation of the 
procedure are, in accordance with safe 
working practices and consistent with 
established custom and practice at the 
workplace. 

Note 4: Sensible time limits shall be allowed for 
the completion of steps 2 and 3 hereof. 
However, unless mutually agreed be- 
tween the parties at the time, these steps 
should take up to three (3) working days 
providing the State Union Official(s) to 

be involved is/are available in that time 
to participate in direct negotiation. 

1. The employee and/or his/her shop steward shall 
discuss claim/or grievance with his/her foreman 
or supervisor. 

2. If the matter is unable to be resolved the shop 
steward shall discuss any claim or grievance with 
the staff member responsible for industrial rela- 
tions. If the matter remains unresolved then it shall 
be brought to the attention of the Contractor's 
Project Manager. 

3. In the event of such negotiations not resolving the 
claim or grievance the shop steward shall involve 
the appropriate State Union Official who shall 
meet with the employer and participate in direct 
negotiations in an attempt to resolve the matter. 
The employer may seek the assistance of the 
C.W.A.I., in a further attempt to resolve the matter 
through direct negotiation. 

If the matter is not resolved by negotiation in 
accordance with steps 2 and 3 hereof, the parties 
shall record the matter(s) which remain in dispute 
and that this Procedure has been compiled with for 
the purposes of subclause (4) of Clause 11.— 
Special Conditions of Employment Payment of 
this Appendix. 

4. In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitations on the performance of work while 
steps 2 and 3 are being followed. 

5. Emphasis shall be placed on a negotiated settle- 
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties may jointly or individually refer the matter 
to the W.A. Industrial Relations Commission for 
assistance in resolving the dispute. 

(2) Demarcation 
In the event of two or more unions competing for the same 

work and an issue of demarcation arises, the following 
procedure should apply. 

All unions agree that as different unions claim different 
work around the country, rather that the competing unions 
resorting to industrial action in support of their claims, they 
will maintain the manner or method of carrying out the work 
immediately prior to the claims being made and will resolve 
inter-union disputes by negotiation. 

Where the union parties are unable to resolve the 
demarcation they will agree to refer the matter to the W.A. 
Industrial Relations Commission or the Australian Industrial 
Relations Commission. 

No party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this procedure. 

Contractors acknowledge that they will work all employ- 
ees in accordance with their trade/licence or skill compe- 
tence and recognise employees will be worked within their 
assigned classifications. 

Furthermore, where the nature of the work requires or 
where circumstances arise an employer may require a 
non-tradesperson to undertake duties of a routine or general 
nature which he would not normally perform within his 
classification but for which he is competent. 

In such circumstances the employee will be paid at the 
higher rate of pay for which he is classified. 

16.—Safety Procedures. 
(1) Safety Committee 

(a) Each Main Subcontractor will have an employee 
Safety Representative and Deputy (the Deputy to 
relieve during the absence of the Safety Represen- 
tative), in each major construction area who will 
represent all workers employed by both the 
Subcontractor in that area. 

(b) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety 
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Representative does not have the required knowl- 
edge in a specific field, he may call upon a person 
within that contract who has the appropriate 
knowledge or, subject to authorisation by his 
Supervisor, to contact a person outside that 
Contract who has the appropriate knowledge. 

(c) Each Safety Representative shall meet weekly 
with the Subcontractor's nominated Safety Co- 
ordinator to discuss the Subcontactor's Safety 
Programme. 

(d) An Area Safety Advisory Committee shall be 
established in each major construction area as 
defined. 

The Area Safety Advisory Committee will 
consist of the K.J.R. Area Manager, K.J.R. 
Accident Prevention Advisors, Subcontractors' 
nominated Safety Co-ordinators and employees 
Safety Representatives working within the de- 
fined area. There shall be one employee Safety 
Representative for each Subcontractor working 
within the defined area. 

Each Subcontractor's representatives shall only 
be required to attend one Area Safety Advisory 
Committee each fortnight. 

Subcontractors shall be designated to an Area 
Safety Advisory Committee based on the Area 
within which the majority of the Subcontractor's 
work is to be performed. 

The Area Safety Advisory Committee Meeting 
will be held fortnightly with a duration normally 
of one (1) hour. The Area Safety Advisory 
Committee shall review the safety performance 
within that area. 

(e) A Site Safety Advisory Committee Meeting shall 
be held monthly with a duration normally of one 
(1) hour. 

The Site Safety Advisory Committee will 
consist of K.J.R. Accident Prevention Advisors, 
and two (2) Subcontractors nominated Safety 
Co-ordinators and two (2) Employee Safety 
Representatives from each of the Area Safety 
Advisory Committees. 

The Site Safety Advisory Committee shall 
review the safety performance of the Project 
job-site. 

(f) If it becomes apparent that more than one (1) 
Employee Safety Representative is required on a 
Contract because of the nature of the job, further 
discussions will take place between the parties, 
(K.J.R., Subcontractor and Unions). 

(g) There will not be any deduction of wages for time 
spent on safety matters by the Safety Representa- 
tive when the time so spent has been authorised 
by his Employer. 

(h) Each Safety Representative will be identified by 
an appropriate sticker which will be affixed to his 
safety helmet. 

(3) Safety Disputes Settlement Procedures 
(a) The provisions of this subclause shall apply in 

addition to those matters set out elsewhere in this 
subclause. 

(b) It is the intention of the Procedure to prevent 
injury and to eliminate disputes likely to cause 
stoppages of work and loss of earnings. 

(c) Where a safety grievance related to an immediate 
danger arises, employees shall, if necessary, 
remove themselves from the immediate work area 
and then advise their immediate Supervisor. 

(4) Safety Grievance Procedure 
(a) Employees shall raise problems of a safety nature 

with their Foreman or Supervisor in die first 
instance. 

Where an employee encounters what he be- 
lieves to be a safety hazard or is allocated work 
to perform in what he considers constitutes an 

unsafe situation, he shall immediately advise his 
Foreman or Supervisor and the work process in 
question shall not be carried out until such time 
as the matter has been finally determined except 
under such conditions as are agreed between the 
parties. 

(b) Supervisors shall immediately discuss the matter 
with the employee with a view to resolving the 
problem without delay. 

(c) Should the safety grievance remain unsolved, the 
Management of the employees concerned, the 
Safety Representative with that employer in that 
area, and a K.J.R. Accident Prevention Advisor, 
shall meet and inspect the work area to ascertain 
a resolution to the safety grievance. 

(d) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontractor. 
The Construction Safety Branch Inspector may be 
requested by any of the parties to advise on the 
application and interpretation of the Construction 
Safety Act and Regulations. 

(e) All parties shall endeavour to maintain continuous 
productive work for those workers not in the 
immediate area concerned. Employees who have 
been removed from the immediate area where a 
safety hazard exists, may be allocated by the 
Subcontractor, alternative work in another area. 

(f) Provided the above safety grievance procedure is 
complied with, there will be no deduction of 
wages for employees who are removed for their 
immediate work area due to a safety hazard. 

(5) Minimum Scaffold Requirements 
(a) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around 
the site. Kickboards are required to be installed on 
all working platforms that exceed 3 metres in 
height. 

(b) When a licensed scaffolder is required to super- 
vise the erection of scaffolding and the licensed 
scaffolder is completely satisfied that the require- 
ments have been met (no bent tubes, frames, etc.), 
he will affix his personal tag to such scaffold. 

(c) Any scaffold to be built above six (6) metres from 
the ground must be erected under the direct visual 
supervision of a licensed scaffolder. 

(d) Any tubular scaffolding to be built, as referred to 
in Division 2 of the W.A. Construction Safety 
Regulations, must be erected under the direct 
visual supervision of a licensed scaffolder. 

(e) All incomplete scaffolds will have a sign placed 
on them stating: 

DANGER—DEEP OFF 
SCAFFOLDERS ONLY 

(f) Scaffolders are not expected to erect any scaffold- 
ing if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard 
nature. 

(g) Scaffolding erected in an unworkmanlike manner 
will not be acceptable on the site. 

(h) Unauthorised persons shall not interfere with 
scaffolds. 

(i) A person shall not do the work of an unlicensed 
scaffolder unless: 

(i) he has been issued with a "permit" by a 
KJ.R. on-site Accident Prevention Advisor 
following advice from the employer that the 
proposed unlicensed scaffolder has had suita- 
ble experience. Suitable experience shall 
mean that a person has had a minimum of 3 
months experience in construction work. 

(ii) He works under the visual supervision of a 
licensed scaffolder on work defined in points 
(c) and (d) above. 



An unlicensed scaffolder may perform 
scaffolding work on work other than scaf- 
folding work defined in points (c) and (d) 
above, without the requirement to work 
under the visual supervision of a licensed 
scaffolder. 

(j) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

(6) Unsatisfactory Equipment 
(a) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(b) All chain slings shall be clearly marked with their 

safe working load. 
(c) K.J.R. shall provide an area away from the work 

site where any unsatisfactory scaffolding and 
rigging gear may be deposited after the employer 
concerned has been notified. 

(7) Transport On Site 
No worker shall ride in the back of a vehicle which does 

not have suitable seating and adequate covering. 
(8) Excavations or Trenches 
A worker shall not enter an excavation or trench, as 

referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety Branch 
or a K.J.R. Site Accident Prevention Advisor. 

(9) Excavation and Driving of Pegs Procedure 
Prior to any excavation or peg driving below grade is 

commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be submitted 
to K.J.R. for approval in accordance with the Excavation 
Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work has 
an approved permit which he has signed and the excavation 
area has been marked showing any other services in the area. 

No employee is expected to perform such work unless he 
has a copy of the Excavation Permit in his possession. 

17.—No Extra Claims. 
It is a condition of this Appendix that the Unions 

undertake for the term of this Appendix not to pursue any 
extra claims in respect to construction work on the Burrup 
Peninsula except where consistent with the State Wage Case 
Principles. 

18.—Saving. 
Neither this Appendix nor any part thereof shall be used 

by the employers or the Unions before any Industrial 
Tribunal or in private negotiation in respect of proceedings 
by or against any other employer or Union as it is recognised 
that the conditions of this Appendix relate only to the special 
and isolated circumstances which exist in respect to 
construction work on the Burrup Peninsula. 

Appendix B. 
ASBESTOS ERADICATION. 

1.—Application. 
This Appendix shall apply to employees engaged in the 

process of asbestos eradication on the performance of work 
within the scope of this award. 

2.—Definition. 
Asbestos eradication is defined as work on or about 

buildings, involving the removal or any other method of 
neutralisation of any materials which consist of, or contain 
asbestos. 

3.—Control. 
All aspects of asbestos work will meet as a minimum 

standard the provisions of the National Health and Medical 
Research Council codes, as varied from time to time, for the 
safe demolition/removal of asbestos based materials. 

Without limiting the effect of the above provision, any 
person who carries out asbestos eradication work shall do 

so in accordance with the legislation/regulations prescribed 
by the appropriate authorities. 

4.—Operation. 
This Appendix shall come into operation from the first 

pay period commencing on or after the date the award issues. 

5.—Rate of Pay. 
In addition to the rates prescribed in this award, an 

employee engaged in asbestos eradication (as defined) shall 
receive $1.13 per hour worked in lieu of Special Rates 
prescribed in Clause 9(1) of this award with the exception 
of subclauses (b), (c) and (e). 

6.—^Protection of Employees. 
Respiratory Protection 
Respiratory protective equipment, conforming to the 

relevant parts of the appropriate Australian Standard (ie 
1716 "Specification for Respiratory Protective Devices") 
shall be worn by all personnel during work involving 
eradication of asbestos. 

7.—Other Conditions. 
The conditions of employment, rates and allowances, 

except so far as they are otherwise specified in this 
Appendix, shall be the conditions of employment, rates and 
allowances of the award as varied from time to time. 

This Appendix shall not apply to employees engaged on 
the removal of asbestos ceiling insulation and renovation 
work on houses owned by the United States Navy at 
Exmouth and who are receiving the allowance prescribed on 
23 February by Mr Commissioner Coleman Print F4597. 

Appendix C. 
FARES AND TRAVELLING—DAILY RATES 

RESPONDENTS. 
Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 
Gardner Bros & Perrott (WA) Pty Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Total Corrosion Control Pty Ltd 
424 Office Road 
KWINANA WA 6107 
J.M. Best & Sons 
2 Barad Street 
BUNBURY WA 6230 
Steelglow 
781 Cockbum Road 
SOUTH COOGEE WA 6166 
Suncity Sandblasters 
Lot 14 Fores Road 
GERALDTON WA 6530 

Schedule A. 
RESPONDENTS. 

Abrasive Blasting Services Pty Ltd 
38 Landsdown Road 
GOOSEBERRY HILL WA 6076 
Blastcoaters Pty Ltd 
58 Dowd Street 
WELSHPOOL WA 6106 
Blastworks Pty Ltd 
Egmont Road 
HENDERSON WA 6166 
Dalla Riva & Associates Pty Ltd 
31 Cutler Road 
JANDAKOT WA 6164 
Dwyers Sandblasting & Industrial Painting 
88 Mantara Street 
KALGOORLIE WA 6430 
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Feroblast (WA) Pty Ltd 
159 McDowell Street 
KEWDALE WA 6105 
Gardner Bros & Perrott (WA) Pty. Ltd 
20 Stack Street 
FREMANTLE WA 6160 
Masterblasters Mobile Sandblasting 
213 Benara Road 
BEECHBORO WA 6063 
Mills Sign and Painting Service 
15 Robert Street 
BELLEVUE WA 6056 
Rustproofers (Aust) Pty Ltd 
26 Cutler Road 
JANDAKOT WA 6164 
Total Corrosion Control Pty Ltd 
424 Office Road 
KWINANA WA 6107 
Zinco (WA) Pty Ltd 
54 Banksia Road 
WELSHPOOL WA 6106 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD. 

No. A 18 of 1982. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of May, 1994. 
(Sgd.) J. CARRIGG, 

[L.S.] Registrar. 

Nurses (Royal Flying Doctor Service) Award. 

No. A 18 of 1982. 
AWARD NO. A 18 OF 1982 

1.—'Title. 
This award shall be known as the Nurses (Royal Flying 

Doctor Service) Award. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Hours of Duty and Overtime 
7. On Call 
8. Annual Leave and Holidays 
9. Sick Leave 

10. Transfers 
11. Part Time Employment 
12. Casual Employees 
13. Contract of Service 
14. Transport 
15. Long Service Leave 
16. Time and Wages Record 

17. Payment of Wages 
18. Interviews 
19. Notices 
20. Laundry and Uniforms 
21. Wages 
22. Higher Duties 
23. Locality Allowances 
24. Accommodation 
25. Maternity Leave 
26. Shift Work and Rostering 
27. Flight Accident Insurance 
28. Leave to Attend Union Business 
29. Deduction of Union Subscriptions 
30. Transfer of Entitlements 
31. Enterprise Agreements 
32. Schedule of Respondents 

Appendix 
3.—Area and Scope. 

This award shall apply to all registered nurses employed 
in the classifications set out in Clause 21.—Wages by any 
branch, section or division of the Royal Flying Doctor 
Service of Australia Inc., and shall have effect throughout 
the State of Western Australia. 

4.—Term. 
The term of this award shall be for a period of three years 

from 1st July, 1982. 

5.—Definitions. 
' 'Employer" means any branch, section or division of the 

Royal Flying Doctor Service of Australia Inc. 
"Employee" means a nurse who is registered in Western 

Australia under the Nurses' Act of 1968 and who is engaged 
in providing nursing care within the employer's service. 

"Supervisor" means a nurse who is appointed as such 
and who is responsible to the Director for the administration 
of the nursing service. 

"The Union" shall mean the Australian Nursing Federa- 
tion, Industrial Union of Workers, Perth. 

"Accrued Day(s) Off means the paid days off accruing 
to an employee resulting from an entitlement to the 38 hour 
week as prescribed by Clause 6.—Hours of Duty and 
Overtime of this award. 

6.—Hours of Duty and Overtime. 
(1) The ordinary hours of duty shall be an average of 38 

per week with the hours actually rostered being 40 per week 
to be worked over 5 days and no shift shall exceed eight 
hours without payment as prescribed in subclause (5) of this 
clause. 

(2) Provided that in the case of employees commencing 
on or after 15 October 1991, the ordinary hours of duty shall 
at the discretion of the employer be either 38 hours per week 
or an average of 38 hours per week with the hours actually 
rostered being 40 per week. The hours of duty shall be made 
known to the employee prior to appointment. 

(3) Where an employee actually works 40 hours a week, 
the ordinary hours shall be worked: 

(a) With two hours of each week's work accruing as 
an entitlement to a maximum of 12 Accrued Days 
Off in each 12 month period. The Accrued Day(s) 
Off shall be taken in a minimum period of one 
week made up of five consecutive Accrued Day(s) 
Off in conjunction with a period of annual leave 
or at a time mutually acceptable to the employer 
and the employee, or 

(b) With 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each cycle as 
an Accrued Day Off in conjunction with other 
days off. 

Provided that an employee, who at the comple- 
tion of a 20 day work cycle has not accrued 
sufficient hours to enable her/him to take a full 
paid shift off duty, will continue past the 20 day 
work cycle until sufficient hours have accrued to 
enable her/him to take a full paid shift off duty. 



(c) By any other arrangement as agreed between the 
Employer and the Union. 

(4) Meal breaks shall not be counted as time worked 
unless circumstances arise making it necessary for the 
employee to perform duty during such time in which case 
it shall be paid in accordance with subclause (5) of this 
clause. 

(5) Work performed at the direction of the employer in 
addition to the daily hours shall be paid or compensated for 
as hereunder:— 

(a) Monday to Saturday—one and a half times the 
ordinary rate for the first two hours and double 
time thereafter. 

(b) Sunday—double the ordinary rate. Provided that 
the minimum payable on a recall shall be two 
hours. 

(c) In lieu of making payment in accordance with 
paragraphs (a) and (b) and by agreement between 
the employer and the employee, time off equiva- 
lent to the payment may be taken at a time 
convenient to the employer and the employee. 

(d) Where an employee's hours of duty are extended 
by overtime it shall wherever possible be so 
arranged that the employee is allowed ten hours 
off duty before being required to report for duty 
on the next shift. Where any of the ten hours off 
duty falls within the next shift no deduction shall 
be made for such hours. 

(e) Where overtime extends from one day into the 
next it shall be paid at the rate applicable to the 
day on which it was commenced. 

7.—On Call. 
(1) For the purposes of this award an employee is on call 

when she is directed by the employer to remain at such a 
place as will enable the employer to readily contact her 
during the hours when she is not otherwise on duty. In so 
determining the place at which the employee shall remain, 
the employer may require that place to be within a specified 
radius from her place of employment. 

(2) An employee shall be paid at 18.75% of l/40th of the 
rate prescribed in the Nurses (ANF WA Public Sector) 
Consolidated Award 1990 for a registered general nurse in 
her third year for each hour or part thereof she is on call. 
Provided that payment in accordance with this paragraph 
shall not be made with respect to any period for which 
payment is made in accordance with the provisions of 
Clause 6.—Hours of Duty and Overtime of this award when 
the employee is recalled to work. 

(3) If the usual means of contact between the employer 
and the employee on call is a telephone and if the employee 
pays or contributes toward the payment of the rental of such 
telephone the employer shall pay the employee an amount 
being a proportion of the telephone rental calculated on the 
basis that for each seven days on which an employee is 
required to be on call the employer shall pay the employee 
l/52nd of the annual rental paid by the employee. All calls 
made from the employee's telephone in connection with the 
employer's business shall be refunded by the employer. 

(4) Notwithstanding the other provisions of this sub- 
clause, where the employer and the Union agree, in writing, 
other arrangements may be made for compensation of on 
call work. 

8.—Annual Leave and Holidays. 
(1) (a) (i) Subject to the provisions of this clause each 

employee shall be entitled to four weeks 
leave with payment of ordinary wages after 
each 12 months continuous service. 

(ii) An employee who is required to work or be 
available on public holidays will receive an 
additional two weeks leave. 

(iii) An employee who is required to work or be 
available for evenings/night shift and/or 
weekends will receive an additional one 
weeks leave. 

(b) A loading of Wh per cent on four weeks wages 
payable under this clause will be paid to an 
employee when proceeding on leave. 

(c) An employee may with the approval of the 
employer, be allowed to take the annual leave 
prescribed by this clause before the completion of 
twelve months' continuous service as prescribed 
by paragraph (a) of this subclause. 

(d) (i) Except as provided in subparagraph (ii) 
hereunder if after one month's continuous 
employment an employee lawfully termi- 
nates her employment or her employment is 
terminated by the employer through no fault 
of the employee, the employee shall be paid 
a proportionate amount of the wage pre- 
scribed in this clause calculated by multiply- 
ing the number of completed weeks of 
continuous service by six and dividing the 
result of fifty-two. 

(ii) An employee who is dismissed for miscon- 
duct which occurred after the completion of 
a twelve monthly qualifying period shall, 
subject to Clause 13—Contract of Service, 
be given payment for the leave accrued but 
not taken. 

(e) If the services of an employee terminate and the 
employee has taken a period of leave in accor- 
dance with subclause 1(c) of this subclause, and 
if the period of leave so taken exceeds that which 
would become due pursuant to paragraph 1(a) of 
this clause, the employee shall be liable to pay the 
amount representing the difference between the 
amount received by her for the period of i aye 
taken in accordance with subclause 1(c) of this 
clause and the amount which would have accrued 
in accordance with paragraph 1(a) of this sub- 
clause. The employer may deduct this amount of 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(f) In addition to any payment to which she may be 
entitled under subclause 1(d) of this clause, an 
employee whose employment terminates after she 
has completed a twelve monthly qualifying period 
and who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period, shall be given payment in lieu of that leave 
unless she has been justifiably dismissed for 
misconduct and the misconduct for which she has 
been dismissed occurred prior to completion of 
that qualifying period. 

(g) The annual leave prescribed in subclause (1) of 
this clause may, by consent between the employer 
and the employee, be taken in two portions 
provided that no portion shall be less than two 
consecutive weeks. 

(h) When computing the annual leave under this 
clause, no deduction shall be made from such 
leave in respect of the period an employee is on 
annual or long service leave, absent through 
sickness with or without pay except for that 
portion of an absence that exceeds three months, 
or absent on Workers Compensation, except for 
that portion of an absence that exceeds six months. 

(i) The leave of an employee shall not accumulate 
except with the consent of the employee and the 
employer concerned and in no case shall it 
accumulate for more than two years. 

(j) An employee proceeding on annual leave shall be 
entitled to a return airfare, or to motor vehicle 
allowance in accordance with Clause 14 of this 
award provided that such allowance does not 
exceed the airfare to the place of engagement 
together with travelling time commensurate with 
such journey. This provision shall only apply once 
after each year of service. 

(2) (a) Where an employee is required by the employer 
to work on any of the following days, payment for 
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the time worked shall be at the rate of one and one 
half times ordinary rate; New Year's Day, 
Australia Day, Labour Day, Good Friday, Easier 
Monday, Anzac Day, Foundation Day, Queen's 
Birthday, Christmas Day and Boxing Day. 

(b) In any branch of the services covered by this 
award where the clerical and administrative staff 
observe additional holidays with pay, such days 
shall be allowed to the employees covered by this 
award as holidays with pay. 

(3) This clause shall not apply to casual employees. 
(4) When an employee proceeds on the first four weeks 

of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclause (1) of clause 6.—Hours of Duty and 
Overtime of this award. Accrual towards an Accrued Day(s) 
Off shall continue during any other period of annual leave 
prescribed by this clause. 

(5) An employee who changes from part time to full time 
employment may take that proportion of annual leave 
accrued at the part time rate of pay at its full time equivalent. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

nonattendance on the grounds of personal ill 
health or injury for one sixth of a week's pay for 
each completed month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee 
leaves the service of the employer, in the event of 
the employee being entitled by service subsequent 
to the sickness in that year to a greater allowance 
than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in 
paragraph (a) hereof in any accruing year shall be allowed 
to accumulate and may be availed of in the next or any 
succeeding year. 

(3) In order to acquire entitlment to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of her inability 
to attend for work, the nature of her illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall be 
given to the employer within 24 hours of the commencement 
of the absence. 

(4) To be entitled to payment in accordance with this 
clause an employee must provide a medical certificate where 
the total number of days absent in any year of service 
exceeds two. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when she is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to her place of residence 
or a hospital as a result of her personal ill health 
or injury for a period of seven consecutive days 
or more and she produces a certificate from a 
registered medical practitioner that she was so 
confined. Provided that the provisions of this 
paragraph do not relieve the employee of the 
obligation to advise the employer in accordance 
with subclause (3) of this clause if she is unable 
to attend for work on the working day next 
following her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 

leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 8— 
Annual Leave and Holidays. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 8—Annual Leave 
and Holidays shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

(8) An employee shall not be entitled to claim payment 
for non attendance on the ground of personal ill-health or 
injury nor will the employees sick leave entitlements be 
reduced if such personal ill health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
accordance with the provisions of subclause (1) of Clause 
6—Hours of Duty and Overtime of this Award unless such 
illness is for a period of seven consecutive days or more and 
in all other respects complies with the requirements of 
subclause (5) hereof. 

(9) An employee whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclause (1) of Clause 6—Hours of Duty and Overtime 
of this award. 

10.—Transfers. 
(1) (a) An employee who is transferred from one place 

to another shall be entitled to first-class travelling 
accommodation between the places of transfer and 
to full payment of wages during the time of 
leaving duty and taking up her new duties. Such 
travel accommodation may include the em- 
ployer's service aircraft. 

(b) Where an employee wishes to use her own vehicle 
to give effect to a transfer by the employer and the 
employer approves she shall be paid the equiva- 
lent of the entitlement in subclause 1(a) of this 
clause or Clause 14—Transport whichever is the 
lesser. 

(2) (a) The employer, subject to subclause (1) above shall 
compensate the employee for any reasonable 
expenses incurred for meals and refreshments 
whilst in transit. No such meal allowance shall be 
made for journeys completed between the ordi- 
nary meal times. Reasonable porterage shall also 
be allowed. Claims for taxi fares must be 
supported by receipts for the fares claimed. 

(b) Employees other than "relievers" shall not be 
required to work for more than seven weeks in 
each year away from their home base. 

(c) Where practicable, at least fourteen days' previous 
written notice shall be given to an employee 
required to transfer from one place to another. 

11.—Part Time Employment. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part time employees. 
(2) Part time employee means an employee engaged on 

a weekly contract of service who regularly works less than 
40 hours per week. 

(3) Such employee shall receive the rates of wage 
specified in this award as are proportionate to the time 
worked without payment of casual rates. 



(4) Part time employees may agree to forego the 
entitlement to accrued days off in accordance with the 
provisions of Clause 6.—Hours of Duty and Overtime of 
this Award. 

Such employee shall be paid at a weekly rate in proportion 
to which the hours of duty bear to 38. 

(5) Part time employees shall be allowed sick leave and 
annual leave in accordance with the provisions of this award, 
remunerated in the proportion which the weekly hours of 
duty bear to 38 or 40, whichever is applicable. 

(6) A part-time employee may by agreement work 
additional shifts at ordinary rates subject to the normal 
rostering parameters of a full-time employee. 

12.—Casual Employees. 
(1) A nurse employed for a period of ten weeks or less 

shall be deemed a casual employee and shall be paid one 
fortieth of the rate for his/her classification for each hour 
worked, plus 25 percent additional loading. 

(2) Casual employees shall not accrue time towards an 
accrued day off. 

(3) Casual employees shall not receive any of the 
entitlements prescribed in Clause 8.—Annual Leave and 
Holidays, Clause 9.—Sick Leave, Clause 15.—Long Serv- 
ice Leave and Clause 25.—Maternity Leave of this award. 

13.—Contract of Service. 
(1) The contract of service shall, unless otherwise 

mutually agreed by employer and employee, be terminable 
by either party giving four weeks notice of termination. 

In lieu of giving notice of termination the employer or 
employee may pay to the other party four weeks wages. 

(2) Nothing in this clause shall prevent the termination of 
an employee without notice due to misconduct and in such 
case payment of wages shall be made up to the time of 
dismissal only. The reasons in writing for the dismissal will 
be forwarded to the employee within 14 days of having 
requested such from the employer. 

14.—Transport. 
Where an employee maintains a vehicle and is agreeable 

to its use in connection with the employer's service she shall 
be paid an allowance for such use in accordance with the 
appropriate agreement or award relating to officers of the 
State Public Service. The allowance shall not be paid where 
the employee is using the vehicle solely for her own 
conveyance to or from the airport to perform her initial 
rostered duty. 

15.—Long Service Leave. 
(1) The conditions governing the granting of long service 

leave to State Government Wages employees shall apply to 
employees covered by this award. 

(2) There shall be no accrual towards an Accrued Day(s) 
Off as prescribed in subclause (1) of Clause 6—Hours of 
Duty and Overtime of this Award during any period of long 
service leave. 

(3) Where the employer and employee agree, a part-time 
employee or an employee whose ordinary hours have 
changed from part-time to full-time may take long service 
leave entitlements as reduced periods of full-time equivalent 
time off. 

16.—Time and Wages Record. 
(1) The employer shall keep and enter up, or cause to be 

kept and entered up a record containing— 
(a) the name of each employee 
(b) the daily hours, including overtime (if any) 

worked by the employee 
(c) the weekly wage paid, including overtime (if any) 

to each employee and the employee's signature 
acknowledging such payment, if correct. 

(2) Such records shall, upon reasonable notice being 
given, be open for inspection at the office of the employer 
concerned by an accredited representative of the Union. 

(3) Any system of automatic recording by means of a 
machine shall be deemed compliance with the provisions of 
subclause (1) so far as the particulars actually recorded are 
concerned. 

17.—Payment of Wages. 
(1) The minimum wage rates payable to workers shall be 

those set out in Clause 21 of this award. The rates are 
expressed in weekly amounts for the sake of convenience 
only. 

(2) Wages shall be paid at least twice per calender month, 
or fortnightly, at the option of the employer. Provided that 
by agreement between the employer and the Union, the 
wages in any particular case may be paid once per calendar 
month. 

18.—Interviews. 
An accredited representative of the Union shall on 

notification to the employer be entitled to interview 
members of the Union on the employer's premises at 
reasonable times. 

19.—Notices. 
If the Union so requests, a copy of this award shall be 

posted on a board of reasonable size in a place where it may 
be conveniently and readily seen by every employee 
concerned. The union may also post thereon such other 
notices relating to Union matters as are reasonable. 

20.—Laundry and Uniforms. 
(1) The employer shall provide all uniforms which shall 

at all times remain the property of the employer. Provided 
that in lieu of providing uniforms the employer may pay an 
allowance of $4.00 per week in which case the employee 
shall wear uniforms which conform with that stipulated by 
the employer with respect to material, colour and style. 
Alternatively the employer may provide material for 
sufficient uniforms together with a making up allowance of 
$10.00 per uniform. 

(2) Each employee shall be entitled to all reasonable 
laundry work at the expense of the employer, but where the 
employer elects not to launder the uniforms the employee 
shall be paid an allowance of $1.20 per week. 

21.—Wages. 
The Australian Nursing Federation, Industrial Union of 

Workers, Perth, undertakes, for the duration of the Principles 
drtermined by the Commission in Court Session in 
Application No. 1940 of 1989 not to pursue any extra claims 
award or overaward except where consistent with the State 
Wage Principles. 

$ 
(1) Flight Nurse Specialist 

First Year 674.80 
Second Year 690.10 
Thereafter 708.00 

$ 
(2) Senior Flight Nurse Specialist 

First Year 718.80 
Second Year 736.10 
Thereafter 753.30 

(3) Flight Nurse Manager 810.00 
(4) Progression for all classifications for which there is 

more than one wage point, shall be by annual increments 
subject to a satisfactory performance appraisal. 

(5) Progression between classifications shall be by 
promotion. 

(6) Provided that no employee shall suffer any reduction 
in ordinary time earnings by reason of the absorption of 
qualification allowances. 

22.—Higher Duties. 
(1) An employee who temporarily performs the duties of 

a position at a higher classification shall be required to 
perform the duties of the higher classified position for a 
minimum of five consecutive days before an allowance is 
payable under this clause. 
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(2) Where an employee is required to temporarily perform 
only part of the duties of higher classified position the 
employee shall be paid an allowance which reflects that 
portion of the duties performed. Such employee shall be 
advised of that portion prior to commencing the duties of 
the higher classified position. 

23.—Locality Allowances. 
The locality allowances payable to nurses employed in 

public hospitals in Western Australia shall be payable to 
nurses employed under this award to work in the same 
locality. 

24.—Accommodation. 
(1) The employer shall provide suitable single furnished 

accommodation for any employee appointed to a centre 
outside of the metropolitan area. Such accommodation may 
be shared with the employee's spouse or bona fide de facto 
partner. 

(2) The charge for such accommodation shall be such 
amount as is agreed by the parties to this award except where 
the employee is directed by the employer to work 
temporarily at a centre other than her home station in which 
case board and lodging shall be provided at no charge. 

(3) All reasonable attempts shall be made by the employer 
to ensure that each employee's privacy is preserved and 
shared accommodation shall only subsist with the agreement 
of the employee concerned. 

(4) Where an employee is unable to return to her base on 
any day the employer shall pay all costs incurred in 
overnight accommodation. 

25.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than twelve months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause:— 
(a) A worker shall include a parttime employee but 

shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from thirty to fifty two weeks and shall include 
a period of twenty weeks' compulsory leave to be 
taken immediately before the presumed date of 
confinement and a period of 10 weeks' compul- 
sory leave to be taken immediately following 
confinement. 

(b) An employee shall, not less than twenty four 
weeks prior to the presumed date of confinement, 
give notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the employee shall, if the employer deems it 

practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the employee 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the employee to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employer is qualified and the duties of which she 
is capable of performing, she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her former position. 



(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Tfermination of Employment. 
(a) An employee on maternity leave may terminate her 

employment at any time during the .period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) There shall be no accrual towards an Accrued Day(s) 
Off as prescribed in subclause (1) of Clause 6.—Hours of 
Duty and Overtime of this Award during any period of 
maternity leave. 

(13) When an employee proceeds on maternity leave, the 
employer may pay an employee the amount of hours accrued 

towards an Accrued Day(s) Off as prescribed in subclause 
(1) of Clause 6.—Hours of Duty and Overtime of this award. 

26.—Shift Work and Rostering. 
(1) The rostering system in effect at the date of this award 

shall subsist but may be varied by agreement of the parties 
to this Award. 

(2) An employee who is rostered on day duty on a 
Saturday or Sunday shall be paid for such hours she is 
engaged in work at the airport or flying at the rate of one 
and one half times the ordinary rate. Such rate shall be paid 
in addition to any rates payable under Clause 6—Hours of 
Duty and Overtime where the total of time worked exceeds 
eight hours. 

(3) An employee shall be allowed at least ten hours break 
between shifts provided that the employer and the employee 
may agree to vary the provisions of this subclause to enable 
the services of the employer to be carried out: 

(a) When an employee is absent from duty; or 
(b) In an emergency; or 
(c) Where the employer and the Federation agree. 

27.—Flight Accident Insurance. 
In addition to any statutory requirement the employer 

shall maintain insurance cover for each employee covered 
by this award in respect of personal injury or death arising 
out of aircraft accidents. 

The terms of such insurance cover shall be those agreed 
between the parties to this award from time to time. 

28.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a Union nominated representative of 

the employees is required to attend negotia- 
tions and/or conferences between the Union 
and employer; 

(iii) who with prior agreement between the Union 
and employer attends official Union meet- 
ings preliminary to negotiations or industrial 
hearings; 

(iv) who as a Union nominated representative of 
the employees is required to attend joint 
Union/Management consultative committees 
or working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable time 
in advance; 

(ii) for the minimum period necessary to enable 
the Union business to be conducted or 
evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to Union 
business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave 
for Union business. 

(b) An employee shall not be entitled to paid leave to 
attend Union business other than as prescribed by 
this clause. 
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(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct Union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

29.—Deduction of Union Subscriptions 
(1) The employer shall deduct normal Union subscrip- 

tions as equal amounts each pay period. 
(2) Payroll deduction authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed payroll deduc- 
tion authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause 
or until the authority is cancelled in writing by the 
employee. 

(b) Where the payroll deduction authority form 
authorises the employer to deduct Union subscrip- 
tions in accordance with the rules of the Union, 
the Union shall notify the employer in writing of 
the level of Union subscription to be deducted. 
The employer shall implement any change to 
Union subscriptions no later than one month after 
being notified by the Union except where the 
Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(b) Where a deduction is not made from an employee 
in any pay period, either inadvertently or as a 
result of an employee not being entitled to wages 
sufficient to cover the subscription, it shall be the 
employee's responsibility to settle the outstanding 
amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward contributions deducted, 
together with supporting documentation, to the Union to this 
award at such intervals as are agreed between the employer 
and the Union. 

30.—Transfer of Entitlements. 
An employee shall be allowed to transfer all entitlements 

between employers bound by this award, provided that 
service is deemed to be continuous. 

31.—Enterprise Agreements. 
(1) (a) Employers and employees covered by this award, 

may reach agreement to move to vary provisions 
of this award to meet the requirements of the 
employer's business and the aspirations of the 
employees concerned. 

(b) Such agreements shall be subject to the proce- 
dures contained in subclause (2) of this clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotiation 
between the persons directly concerned with their 
effect. 

(b) Where enterprise level discussions are considering 
matters requiring award variation, the union shall 
be notified. 

(c) Nothing in this clause shall prevent the employees 
from seeking advice from, or representation by, 
the union during such negotiations. 

(d) Any agreement reached out of this negotiation 
process shall be committed to writing and, if the 

union has not been involved in the negotiations, 
a copy shall be sent to the Secretary of the union. 

(e) Where the agreement represents the consent of the 
employer and the majority of the employees 
concerned, the union shall not unreasonably 
oppose the terms of that agreement. 

(f) No employee shall lose any existing entitlement 
to earnings for working ordinary hours of work as 
a result of the implementation of an enterprise 
agreement, provided that employers and employ- 
ees may agree on terms and conditions in the 
aggregate no less favourable to the employees 
than those prescribed by the award for working 
ordinary hours of work. 

(3) Any agreement to vary the award shall be processed 
in accordance with Section 40 of the Industrial Relations Act 
1979 and shall be subject to approval by the Western 
Australian Industrial Relations Commission. If approved it 
shall operate as a Schedule to this award and take 
precedence over any inconsistency. 

32.—Schedule of Respondents. 
Royal Flying Doctor Service of Australia (Western 

Australian Division) Inc., Hangar 105, Jandakot, W.A. 6164 
Royal Flying Doctor Service of Australia (Victorian 

Section) Inc., comer River Street and Toorak Road, South 
Yarra, Victoria, 3141 

Royal Flying Doctor Service of Australia (Eastern 
Goldfields Section), Inc., 56 Picadilly Street, Kalgoorlie, 
W.A. 6430 

Appendix. 
(1) The parties are committed to a review of the present 

rostering arrangements as part of the 4% second tier 
agreement. 

(2) Further to the above, and acknowledging provisions 
of the existing Hours of Duty and Overtime clause of this 
award, the parties agree to examine variations to existing 
rostering arrangements. These new arrangements will be 
designed to improve productivity and efficiency in the 
workplace and enhance patient care. 

(3) The arrangements to be considered shall include: 
(a) actual hours of 38 hours per week or 76 hours per 

fortnight. 
(b) a four week cycle of 19 days of eight hours each 

with 0.4 of one hour each day worked accruing as 
an entitlement to take the 20th day in each cycle 
as a day off and paid for as though worked. 

(c) actual hours of 76 hours over nine days per 
fortnight with the 10th day to be taken as an 
unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of 12 days off in 
each 12 month period. 

(e) any other method as agreed between the employer 
and the union. 

(4) The employer shall notify employees of any proposed 
roster changes no less than 30 days prior to the proposed date 
of implementation. 

(5) The proposed roster variations for each site or subsite 
shall be explained to the employees concerned at the time 
of notification of change. 

The affected parties (i.e. site management and employees) 
will then consult with each other with a view to agreeing to 
the proposed roster. 

(6) Where agreement cannot be reached, the issues may 
be referred to The Western Australian Industrial Relations 
Commission for conciliation and, if necessary, arbitration. 

Dated at Perth this 15th day of July, 1982. 



PAINT AND VARNISH MAKERS' AWARD 
No. 22 of 1957. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 3rd day of May, 1994. 
I. CARRIGG, 

Registrar. 

Paint and Varnish Makers' Award 
No. 22 of 1957. 

AWARD No. 22 of 1957. 

This Award shall be known as the Paint and Varnish 
Makers* Award No. 22 of 1957 as amended and consoli- 
dated. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Area and Scope. 
This Award shall have effect over the area comprised 

within a radius of fifteen miles of the General Post Office, 
Perth and shall apply to workers engaged in the manufacture 
and/or preparation of paint and varnish. 

3.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Area and Scope 
3. Arrangement 
4. Hours of Work 
5. Overtime 
6. Meal Money 
7. Casual Workers 
8. Leading Hands 
9. Shift Work 

10. Holidays 
11. Annual Leave 
12. Long Service Leave 
13. Absence Through Sickness 
14. Contract of Service 
15. Mixed Functions 
16. Right of Entry 
17. Board of Reference 
18. Breakdowns 
19. Under-Rate Workers 
20. Junior Workers 
21. Tbrm 
22. Rates of Pay 
23. Payment of Wages 
24. Payment of Wages—38 Hour Week 
25. Bereavement Leave 
26. First Aid 
27. Meal Time 
28. Time and Wages Record 
29. Maternity Leave 
30. Superannuation 
31. Award Modernisation and Enterprise Consulta- 

tion 
Schedule A—Parties to the Award 
Schedule B—Respondents 

4.—Hours of Work. 
SECTION A—Hours: 

(1) (a) The provisions of this clause apply to all workers 
to whom this award applies. 

(b) Subject to the provisions of this clause the ordinary 
hours of work shall be an average of 38 per week to be 
worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday, inclusive, and 
except in the case of shift employees, shall be worked 
between the hours of 7.00 a.m. and 6.00 p.m. Provided that 
the spread of hours may be altered by agreement between 
the employer and the majority of workers in the plant or 
section or sections concerned. 

(d) Where an ordinary shift or shift worker finishes not 
later than 8.00 a.m. on Saturday, such hours on the Saturday 
shall be deemed to be ordinary hours of employment and 
shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 10 hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
workers in the plant or section or sections concerned. 

(f) The ordinary hours of work shall be consecutive except 
for the meal interval as prescribed in subclause (g) hereof. 

(g) A meal break of a period agreed upon between the 
majority of the workers and the employer at each factory 
shall be allowed between the hours of 11.00 a.m. and 
2.00 p.m. on Monday to Friday inclusive. In default of such 
agreement the meal break shall be not more than one hour 
and not less than 30 minutes to be taken within the 
aforementioned period. 

(h) Nothing in this subclause shall be construed to prevent 
the employer and the majority of employees affected in a 
workplace or part thereof reaching an agreement to operate 
any method of working a 38 hour week provided that 
agreement is reached in accordance with the following 
procedure. 

(i) the Union will be notified in writing of the 
proposed variations prior to any change taking 
place; 

(ii) the proposed variations for each workplace or part 
thereof shall be explained to the employees 
concerned and written notification of proposals 
will be placed on the notice board at the worksite; 

(iii) the parties will then consult with each other on the 
changes with a view to reaching agreement; 

(iv) where the majority of Union members do not 
support the agreement then the issues will be 
referred to the Western Australian Industrial 
Relations Commission for conciliation and, if 
necessary, arbitration. 

SECTION B—Implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be any one of 
the following: 

(a) by workers working less than eight ordinary hours 
each day; or 

(b) by workers working less than eight ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all workers will be off duty during a 
particular work cycle; or 

(d) by rostering workers off duty on various days of 
the week during a particular work cycle so that 
each worker has one day of ordinary working 
hours off duty during that cycle; 
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(e) any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub- 
clause (1) of Clause 10.—Holidays, of this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the workers concerned, 
the objective being to reach agreement on the method of 
implementation prior to 1st December, 1986. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the Union (or Unions) concerned or his deputy, 
at which level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Relations Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of workers in 
the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subciause (6) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, a worker in accordance with paragraphs (c) and (d) 
of subciause (1) hereof, is entitled to a day off duty during 
his work cycle, such worker shall be advised by the 
employer at least four weeks in advance of the day he is to 
take off duty. 

(6) (a) An employer, with the agreement of the majority 
of workers concerned, may substitute the day a worker is to 
take off in accordance with paragraphs (c) and (d) of 
subciause (1) hereof, for another day in the case of a 
breakdown in machinery or a failure or shortage of electric 
power or to meet the requirements of the business in the 
event of rush orders or some other emergency situation. 

(b) An employer and worker may by agreement substitute 
the day the worker is to take off for another day. 

(c) Where Accrued Days Off are allowed to accumulate, 
the employer may require that they be taken within 12 
months of the employee becoming entitled to an ADO. 
SECTION C—Procedures for In-PI ant Discussions: 

(1) Procedures shall be established for in-plant discus- 
sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with Section 
A—Hours and B—Implementation of 38 Hour Week of this 
clause and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
1st December, 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
workers, including the overcoming of language difficulties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instances or where problems arise after initial 
agreements of understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed in 
subciause (3) of Section B of this clause. 

5.—Overtime. 
(1) The provisions of this clause apply to all workers. 
(2) (a) An employer may require any worker to work 

reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirement. 

(b) No Union or Association party to this award, or 
worker or workers covered by this award, shall in any way, 
whether directly or indirectly, be a party to or concerned in 
any ban, limitation, or restriction upon the working of 
overtime in accordance with the requirements of this 
subciause. 

(c) A worker who is recalled to work after his/her normal 
shift has been completed shall be paid for a minimum of 
three hours at overtime rates. 

(3) (a) Subject to the provisions of this subciause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one half for the first two hours and double time 
thereafter. 

For the purposes of this subciause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Sections A—Hours, B—Implementation of 
38 Hour Week and C—Procedures for In-Plant Discussions 
of Clause 4.—Hours of Work. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double 
time. 

(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and a half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one half for the first two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraph (d) of subciause (1) of Section 
A—Hours of Clause 4.—Hours of Work, applies. 

(d) In computing overtime each day shall stand alone. 
(e) Overtime on shift work shall be based on the rate 

payable for shift work. 
(4) (a) By agreement between the employee and employer 

time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked unless 
otherwise agreed between the employee and employer 
concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 

6.—Meal Money. 
An employee required to work overtime for more than 

two hours without being notified on the previous day or 
earlier that he/she will be required to work, shall be supplied 
with a meal by the employer or paid $6.10 for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he/she has notified the employees concerned on 
the previous day or earlier that such second or subsequent 
meal will also be required, provide such meals or pay an 
amount of $6.10 for each second or subsequent meal. 

No such payments need to be made to employees living 
in the same locality as their workshops who can reasonably 
return home for such meals. 

If an employee in consequence of receiving such notice 
has provided him/herself with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than notified, he/she shall be paid the amounts 
above prescribed in respect of the meals not then required. 

7.—Casual Workers. 
Any worker employed as a casual worker in accordance 

with Clause 14.—Contract of Service of this Award shall 
receive twenty per cent in addition to the rate specified for 
the class of work perfoimed. 

8.—Leading Hands. 
In addition to the rates prescribed in Clause 22.—Rates 

of Pay of this award any worker placed by the employer in 
charge of three or more workers shall be paid a weekly 
amount of $19.50. 
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9.—Shift Work. 
(1) The provisions of this clause apply to all workers 

engaged on shift work. 
(2) An employer may work his establishment on shifts but 

before doing so shall give notice of his intention to the 
Union or Unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under die preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any other day that the employer observes a 
shut down for the purpose of allowing a 38 hour week or 
on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. then 
the whole shift shall be paid for at the rate which applies to 
the major portion of the shift. 

(5) The loading on the ordinary rates of pay for shift work 
shall be 15% for afternoon shift and for night shift. 

(6) When work is performed on any shift other than day 
shift the ordinary working hours prescribed by Clause 
4.—Hours of Work, of this award shall be inclusive of a paid 
meal interval of 20 minutes. 

10.—Holidays. 
(1) The following days or the days observed in lieu shall, 

subject to Clause 5 be allowed as holidays without deduction 
of pay, namely, New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that another day may be taken as a holiday 
by arrangement between the parties, in lieu of any of the 
days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday. In each case, the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

(4) All time worked on any day prescribed as a holiday 
herein shall be paid for at the rate of double time and a half. 

(5) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

11.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an employee by 
the employer after a period of 12 months' continuous service 
with such employer. 

(2) An employee before going on leave shall be paid the 
wages he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on leave 
during the relevant period. 

(3) (a) In addition to his/her payment for annual leave an 
employee shall receive a loading of 17.5 percent calculated 
on his/her ordinary rate of wage as prescribed. 

(b) The loading prescribed by this clause shall not apply 
to proportionate leave on termination. 

(4) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) Any time in respect of which an employee is absent 
from work, except time for which he/she is entitled to claim 
sick pay, or time spent on holidays, annual leave or long 
service leave as prescribed by this award shall not count for 
the purpose of determining his/her right to annual leave. 

(6) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the employee, the 
employee shall— 

(a) if such termination occurs before 1st December, 
1986 be paid 3.08 hours pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by forty, in respect of each completed week of 
continuous service; or 

(b) if termination occurs on or after 1st December, 
1986 be paid 2.923 hours pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by thirty eight, in respect of each completed week 
of continuous service. 

(7) In the event of an employee being employed by an 
employer for portion only of a year, he/she shall only be 
entitled subject to subclause (6) of this clause to such leave 
on full pay as is proportionate with such employer, and if 
such leave is not equal to the leave given to the other 
employees he/she shall not be entitled to work or pay whilst 
the other employees of such employer are on leave on full 
pay. 

(8) An employee whose employment terminates after he 
has completed a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this clause in 
respect of that qualifying period shall be given payment as 
prescribed in subclauses (2) and (3) of this clause in lieu of 
that leave or in a case to which subclause (9) of this clause 
applies, in lieu of so much of that leave as has not been 
allowed unless: 

(a) he has been justifiably dismissed for misconduct, 
and 

(b) the misconduct for which he/she has been dis- 
missed occurred prior to the completion of that 
qualifying period. 

(9) In special circumstances and by mutual consent of the 
employer, the employee and the Union concerned, annual 
leave may be taken in not more than two periods. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) The provisions of this clause do not apply to casual 
employees. 

(12) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(13) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 

12.—Long Service Leave. 
The Long Service Leave provisions published in Volume 

58 of The Western Australian Industrial Gazette at pages 1 
to 6 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

13.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 



1406 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

(i) Worker who actually works 38 ordinary hours 
each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraphs (a) or (b) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 4.—Hours of Work so 
that he actually works 38 ordinary hours each 
week shall be entitled to payment during such 
absence for the actual ordinary hours absent. 

(ii) Worker who works an average of 38 ordinary 
hours each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 4.—Hours of Work so 
that he works an average of 38 ordinary hours each 
week during a particular work cycle shall be 
entitled to pay during such absence calculated as 
follows: 

duration of absence appropriate weekly rate 
ordinary hours normally x 5 

worked that day 
A worker shall not be entitled to claim payment 

for personal ill health or injury nor will his sick 
leave entitlement be reduced if such ill health or 
injury occurs on the week day he is to take off duty 
in accordance with paragraphs (c) or (d) of 
subclause (1) of Section B—Implementation of 38 
Hour Week of Clause 4.—Hours of Work. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause a worker may adopt an alternative method of 
payment of sick leave entitlements where the employer and 
the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(d) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the workers' services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding 10 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and the worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 11.—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 11.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 63 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmitter shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.—Contract of Service. 
(1) On the first day of engagement an employee shall be 

notified by the employer or by the employers' representa- 
tive, whether the duration of his/her employment is expected 
to exceed one month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) A week's notice shall be given on either side to 
terminate the employment of a weekly hand or, in lieu of 
notice, by the payment or forfeiture, as the case may be, of 
a week's wages. 

Provided this shall not affect the right of an employer to 
dismiss a worker without notice for misconduct in which 
case wages shall be paid up to the time of dismissal. 

(3) (a) The period of notice of termination in the case of 
a casual employee shall be one hour. 

(b) If the required notice of termination in the case of a 
casual employee is not given, one hour's wages shall be paid 
by the employer or forfeited by the employee. 

(4) An employee shall for the purpose of this Award be 
deemed to be a casual employee— 

(a) if the expected duration of employment is less 
than one month, or 

(b) if the notification referred to in subclause (1) of 
this clause is not given and the employee is 
dismissed through no fault of his own within one 
month of commencing employment. 

(5) The employer may engage an employee on a 
probationary period for not longer than three months during 



which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(6) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been trained in the use of 
such tools and equipment. 

15.—Mixed Functions. 
A worker engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for 
the time he is so engaged but if he is so engaged, for more 
than two hours of one day or shift, he shall be paid the higher 
rate for the whole day or shift. 

16.—Right of Entry. 
(1) Accredited representatives of the Union shall be 

permitted to interview the workers on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Court, and which involves the 
inspection of workers, or of machines in the process or 
production, such union representatives shall have the right 
of entry into the factoiy at any time during which the 
workers or machines concerned are working, but this 
permission shall not be exercised without the consent of the 
employer more than once in any one week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

17.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under the award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

18.—Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through the breakdown of the employer's machinety, or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

19.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

20.—Junior Workers. 
Upon being engaged, a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

21.—Term. 
The term of this award shall be for a period of three years 

from the date hereof. 

22.—Rates of Pay. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be the Base Rate plus 
the Arbitrated Safety Net Adjustment (ASNA) Payment 
expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Adult Employees 
Bulk Paint Tinting— 
First three months training 

and experience 396.90 8.00 404.90 
After three months train- 

ing and experience 404.90 8.00 412.90 
Vamish Making— 
First three months training 

and experience 396.90 8.00 404.90 
After three months train- 

ing and experience 404.90 8.00 412.90 
Paint Mixing and/or Oper- 
ator of Wet Grinding Ma- 
chine of any kind— 
First three months training 

and experience 381.80 8.00 389.80 
After three months train- 

ing and experience 389.90 8.00 397.90 
Caustic Plant— 
First three months training 

and experience 381.80 8.00 389.80 
After three months train- 

ing and experience 389.90 8.00 397.90 
All Others— 
First three months training 

and experience 371.20 8.00 379.20 
After three months train- 

ing and experience 379.30 8.00 387.30 
(2) Junior Employees 
Junior employees shall receive the following percentage 

of the adult rate shown in subclause (1) hereof for the class 
of work on which they are engaged. 

% 
Under 16 years of age 50 
At 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 90 
At 20 years of age Adult rates 

(3) In addition to the wage rates shown in subclause (1) 
hereof, an employee shall be paid, in lieu of all other 
disability allowances, an industry allowance of $13.10 per 
week and this allowance shall be for all purposes of the 
Award. 

23.—Payment of Wages. 
(1) All wages shall be paid in the employer's time. 
(2) No deduction shall be made from an employee's 

wages unless the employee has authorised such deduction 
in writing. 

24.—Payment of Wages—38 Hour Week. 
(1) Each worker shall be paid the appropriate rate shown 

in Clause 22.—Rates of Pay of this award. Subject to 
subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by a worker wages shall be paid as follows: 

(a) Actual 38 ordinary hours 
In the case of a worker whose ordinary hours 

of work are arranged in accordance with paragraph 
(a) or (b) of subclause (1) of Section B— 
Implementation of 38 Hour Week of Clause 
4.—Hours of Work so that he works 38 ordinary 
hours each week, wages shall be paid weekly or 
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fortnightly according to the actual ordinary hours 
worked each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of a worker whose ordinary hours of work are 
arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B—Implementation of 
38 Hour Week of Clause 4.—Hours of Work so 
that he works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall 
be paid weekly or fortnightly according to a 
weekly average of ordinary hours worked even 
though more or less than 38 ordinary hours may 
be worked in any particular week of the work 
cycle. 

SPECIAL NOTE—EXPLANATION OF AVERAGING 
SYSTEM 

As provided in paragraph (b) of this subclause a worker 
whose ordinary hours may be more or less than 38 in any 
particular week of a work cycle, is to be paid his wages on 
the basis of an average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B—Implementation of 38 Hour Week in 
Clause 4.—Hours of Work in subclause (1) 
paragraphs (c) and (d) provides that in implement- 
ing a 38 hour week the ordinary hours of a worker 
may be arranged so that he is entitled to a day off, 
on a fixed day or rostered day basis, during each 
work cycle. It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give a worker a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the worker's ordinary hours were arranged 
on the basis that for three of the four weeks he 
worked 40 ordinary hours each week and in the 
fourth week he worked 32 ordinary hours. That is, 
he would work for 8 ordinary hours each day, 
Monday to Friday inclusive for three weeks and 
8 ordinary hours on four days only in the fourth 
week—a total of 19 days during the work cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classification in Clause 22.—Rates of Pay of this 
award and shall be paid each week even though 
more or less than 38 ordinary hours are worked 
that week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This 'credit' is carried forward so that in 
the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
eight ordinary hours he accrues a 'credit' of 24 
minutes (0.4 hours). 

The maximum 'credit' the employee may 
accrue under this system is 0.4 hours on 19 days; 
that is, a total of seven hours and 36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a 'credit' for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with paragraph (c) or (d) of Section 
B—Implementation of 38 Hour Week of Clause 

4.—Hours of Work and who is paid wages in 
accordance with paragraph (a) of subclause (2) 
hereof and is absent from duty (other than on 
annual leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, workers' 
compensation or bereavement leave) shall, for 
each day he is so absent, lose average pay for that 
day calculated by dividing his average weekly 
wage rate by five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by eight. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a 'credit' 
because he would not have worked ordinary hours 
that day in excess of 7 hours 36 minutes for which 
he would otherwise have been paid. Conse- 
quently, during the week of the work cycle he is 
to work less than 38 ordinary hours he will not be 
entided to average pay for that week. In that week, 
the average pay will be reduced by the amount of 
the 'credit' he does not accrue for each whole day 
during the work cycle he is absent. 

The amount by which an employee's average weekly pay 
will be reduced when he is absent from duty (other than on 
annual leave, long service leave, holidays prescribed under 
this award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: 
(An employee's ordinary hours are arranged so that 

he works 8 ordinary hours on five days of each week 
for 3 weeks and 8 ordinary hours on four days of the 
fourth week). 

1. Employee takes one day off without authorisation 
in first week of cycle. 
Week of Cycle Payment 
1st week = average weekly pay 

less one day's pay (ie. 
l/5th) 

2nd and 3rd 
weeks = average weekly pay 

each week 
average pay less credit 
not accrued on day of 
absence 
average pay less 0.4 
hours x 
average weekly pay 

38 
2. Employee takes each of the 4 days off without 

authorisation in the 4th week. 
Week of Cycle Payment 
1st, 2nd and 
3rd weeks = average pay each week 
4th week = average pay less 4/5ths 

of average pay for the 
four days absent less 
total of credits not ac- 
crued that week 

= l/5th average pay less 
4 x 0.4 hours x 
average weekly pay 

38 
= l/5th average pay less 

1.6 hours x 
average weekly pay 

38 

4th week 



(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) Method of Payment 
(a) The employee may be paid his/her wages by 

cheque or into his/her bank account. 
(b) Where the employer is paying wages into accounts 

of persons employed pursuant to this award spread 
across four or more financial institutions then the 
employer through discussion with the employees 
concerned may limit the number of financial 
institutions involved to a maximum of two or 
three. 

(7) Termination of Employment 
An employee who lawfully leaves his employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B—Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him during the work cycle in which his 
employment is terminated, the wages due to that employee 
shall include a total of credits accrued during the work cycle 
as detailed in the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 
Where an employee requests his employer to state in 

writing with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deductions 
made therefrom, the net amount being paid to him, and the 
number of hours worked, the employer shall do so not less 
than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing. 

25.—Bereavement Leave. 
An employee shall, on the death within Australia of a 

spouse, de-facto spouse, parent, parent-in-law, brother, 
sister, child or stepchild be entitled on notice, of leave up 
to and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accor- 
dance with his/her roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave without pay, 
or on a public holiday. 

26.—First Aid. 
Adequate first aid equipment shall be provided in all 

establishments. 

27.—Meal Time. 
A meal break of a period agreed upon between the 

majority of the workers and the employer at each factory 
shall be allowed between the hours of 11 a.m. and 2 p.m. on 
Monday to Friday inclusive. In default of such agreement 
the meal break shall be not more than one hour and not less 
than thirty minutes to be taken within the aforementioned 
period. 

28.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 
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(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of die worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer, that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or. in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

29.—Time and Wages Record. 
The employer shall keep or cause to be kept, a record 

wherein shall be entered:— 
(a) the name of each worker 
(b) the nature of his employment 
(c) the total hours worked each day 
(d) the wages and overtime (if any) received therefor 
(e) the date of birth of each junior worker. 

The employer shall be responsible for the proper posting 
of the record each week, which shall be signed weekly only 
if correct, by the worker. Such record shall be open for 
inspection at the factory office or other convenient place by 
a duly accredited representative of the union during working 
hours. Provided that if the record be not available when the 
representative calls it shall be made available for inspection 
within twenty-four hours at the factory office or other 
convenient place. 

30.—Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 



74 W.A.I.G. 1411 

(ii) an exempted Fund allowed by subclause (4) 
of this clause. 

(b) Except where the Trust Deed provides otherwise 
employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu- 
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)— 

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the foUowing: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga- 
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith- 
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1)—Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which complies 

with the Australian Government's Operational Standards for 
Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, wage or 
other remuneration regularly received by the employee in 
respect of the time worked in ordinary hours and shall 
include shift work penalties, payments which are made for 
the purpose of District or Location Allowances or any other 
rate paid for all purposes of the award to which the employee 
is entitled for ordinary hours of work. Provided that 

"ordinary time earnings" shall not include any payment 
which is for vehicle allowances, fares or travelling time 
allowances (including payments made for travelling related 
to distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut- 
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis- 
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

pay period commencing on or after the 1st day of July, 1989. 
(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund an understand: 
(1) that should I sign such form you will make 

contributions on by behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con- 
sent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

31.—Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the industry, and to enhance the career opportunities 
and job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise and 
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shall be agreed between the employer, the majority of 
employees and the Union. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. Where matters 
addressed concern award provisions then the Union shall be 
notified and invited to attend consultative committees. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ- 
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis- 
sion for determination. 

Schedule A—Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B—Respondents. 
Dulux Australia Ltd., Murphy Street, O'CONNOR 6163 
West Australian Paint and Varnish Pty. Ltd., 48 Hardey 

Road, BELMONT 6104 
Berger Paints WA Pty. Ltd., 443 Scarborough Beach 

Road, OSBORNE PARK 6017 
Walpamur Paints Pty. Ltd., 575 Newcastle Street, PERTH 

6000 

Dated at Perth this 11th day of June, 1958. 

SHEET METAL WORKERS (GOVERNMENT) 
AWARD 1973 

No. 31 of 1973. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 10th day of May, 1994. 
J. CARRIGG, 

Registrar. 

Sheet Metal Workers (Government) Award 1973 
Award No. 31 of 1973. 

L—Title. 
This Award shall be known as the "Sheet Metal Workers 

(Government) Award 1973" and replaces agreements 

numbered 2 of 1969, 32 of 1971, 8 of 1969, 23 of 1971 and 
21 of 1968 as varied and amended. 

1 A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Tferm 
4. Area 
5. Scope 
6. Definitions 
7. Higher Duties 
8. Contract of Service 
9. Annual Leave 

10. Public Holidays 
11. Apprentices 
12. Hours of Duty 
13. Overtime and Sunday Time 
14. Fares and Travelling 
15. Car Allowance 
16. Distant Work 
17. District Allowance 
18. Sick Leave 
19. Long Service Leave 
20. Breakdowns, etc. 
21. Payment of Wages 
22. Wages 
23. Minimum Wage 
24. Special Rates and Provisions 
25. Board of Reference 
26. Time and Wages Record 
27. Preference to Unionists 
28. Shop Steward 
29. Right of Entry 
30. Posting of Award and Union Notices 
31. Compassionate Leave 
32. No Reduction 
33. Liberty to Apply 
34. Maternity Leave 
35. Paid Leave for English Language Training 
36. Training Leave 
37. Structural Efficiency 

First Schedule—Named Parties to the Award 
Second Schedule—Classification Structure 

3.—'Term. 
This Award shall operate for a period of twelve (12) 

months from the date hereof. 

4.—Area. 
This award shall apply to all workers employed through- 

out the State of Western Australia in the Sheet Metal 
Industry, by the respondents named herein. 

5.—Scope. 
This Award shall apply to workers employed to work in 

all classes of sheet metal and its substitutes, the manufacture 
and repair of metal furniture and the manufacture and repairs 
of circulating radiators. 

6.—Definitions. 
(1) "Sheet metal worker, 1st class" shall mean a worker 

required :— 
(a) to work from blue prints, drawings, or measure- 

ments (whichever is required of him) for com- 
pleted articles, and to make the articles through- 
out; or 

(b) to do work, the ability to do which involves the 
ability to do the work specified in subclause (a). 



The expression "blue prints, drawings or measurements" 
means blue prints, drawings or measurements furnished by 
the customer to the employer for the purpose of specifying 
the nature and/or dimensions of the articles ordered or part 
thereof, or blue prints, drawings or measurements of a 
similar nature, but the expression does not include drawings, 
sketches or measurements supplied to the individual 
workman to understand the nature or and to carry out the 
work required of him. 

(2) "Sheet metal worker, 2nd class" shall mean a 
tinsmith or sheetmetal worker employed, except as above in 
manufacturing or partly manufacturing articles out of any 
class of sheet metal of ten gauge or lighter and including 
wire work in connection with such articles. 

(3) "First Class Sheetmetal Welder" means a tradesman 
using electric arc or oxy-acetylene or coal gas blow pipe 
who is required to apply general trade experience as a welder 
on any work other than:— 

(a) cutting scrap metal; or 
(b) welding with the aid of jigs; or 
(c) operations specifically mentioned as being the 

work of a second or third class sheet metal welder 
in the definitions of those terms hereunder. 

(4) "Second Class Sheetmetal Welder" means a worker 
who:— 

(a) welds with the aid of jigs; or 
(b) operates automatic welding machines for the 

setting up of which he is not responsible (other 
than machines mentioned in the definitions of 
third class sheetmetal welder); or 

(c) operates a profile cutting or a straight line cutting 
machine; or 

(d) is not a first class sheetmetal welder or a third 
class sheetmetal welder. 

(5) "Third Class Sheetmetal Welder" means a worker 
using an electric spot, butt-welding or seaming machine or 
cutting scrap with oxy-acetylene or coal gas blow pipe. 

(6) "Sheetmetal" means sheets of metal, three mil- 
limetres or lighter. 

(7) "Process worker" means a worker engaged on 
repetition work on any automatic, semi-automatic or single 
purpose machine, or any machine fitted with jigs, gauges or 
other tools rendering operations mechanical or in the 
assembling of parts of mechanical appliances or other 
metallic articles so made, or any repetitive hand processes. 

(8) "Casual worker" means a worker engaged to work 
for less than five consecutive days. 

(9) "Construction work" means work on site in or in 
connection with:— 

(a) the construction of a large industrial undertaking 
or any large civil engineering project; 

(b) the construction or erection of any multi-storey 
building; and 

(c) the construction, erection or alteration of any other 
building, structure or civil engineering project 
which the employer and the union or unions 
concerned agree or in the event of disagreement, 
which the Board of Reference declares to be 
construction work for the purposes of this award. 

(10) "First Class Painter (Sheetmetal)" means a skilled 
worker who tints, mixes and applies to manufactured 
products and components, prime and finish coats of all types 
of paint and chemical coating preparations to specification 
by means of spray, brush or other method of application. 

(11) "Painter (Sheetmetal)" means a worker who applies 
to manufactured products and components one coat of 
chemical coating preparation to specification by spray, 
brush or other method of application. 

7.—Higher Duties. 
(1) A worker engaged on duties carrying a higher rate than 

his ordinary classification shall be paid the higher rate for 
time he is so engaged, but if he is engaged for more than 
two hours of one day or shift, he shall be paid the higher rate 
for the whole day or shift. 

(2) Should any worker be required to perform work in a 
lower grade, his wage shall not be reduced whilst employed 
in such capacity. 

8.—Contract of Service. 
(1) The contract of service shall be by the week and shall 

be terminable by one week's notice on either side or by the 
payment of forfeiture, as the case may be, of a week's wages 
in lieu of such notice. 

(2) The employer shall be under no obligation to pay for 
any day not worked on which the worker is required to 
present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
clause 18.—Sick Leave or such absence is on account of 
holidays to which the worker is entitled under the provisions 
of this award. 

(3) This clause does not affect the right to dismiss for 
misconduct and in such case wages shall be paid up to the 
time of dismissal only. 

(4) (a) The employer may direct an employee to carry out 
such duties which are within the limits of the employee's 
skill, competence and training, including work which is 
incidental or peripheral to the employee's main tasks or 
functions, provided that such duties are not designed to 
promote de-skilling. 

(b) The employer may direct an employee to carry out 
such duties and use such tools and equipment as may be 
required, provided that the employee has been properly 
trained in the use of such tools and equipment. 

(c) Any direction issued by the employer pursuant to 
paragraphs (a) and (b) of this subclause shall be consistent 
with the provisions of the Occupational Health, Safety and 
Welfare Act 1984-1987, as amended. 

9.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive week's leave shall be allowed to a worker by 
his employer after a period of twelve months' continuous 
service with such employer. 

(2) The worker shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of wage 
the worker has received for the greatest proportion of the 
calendar month prior to his taking the leave and in the case 
of shift workers that rate of wage shall include the shift and 
weekend penalties the worker would have received had the 
worker not proceeded on annual leave. 

Where it is not possible to calculate the shift and weekend 
penalties the worker would have received, the worker shall 
be paid at the rate of the average of such payments made 
each week over the four weeks prior to taking the leave. 

(3) A worker may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause 
before the completion of twelve months' continuous service 
as prescribed in subclause (1) of this clause. 

(4) Subject as hereinafter provided— 
(a) If after one month's continuous service in any 

qualifying twelve monthly period a worker law- 
fully terminates his service or his employment is 
terminated by his employer through no fault of the 
worker, the worker shall be paid one-third of a 
week's pay or in the case of workers provided for 
in subclause (7) of this clause five-twelfths of a 
weeks pay in respect of each completed month of 
continuous service in that qualifying period; 

(b) If the services of a worker terminate and the 
worker has taken a period of leave in accordance 
with subclause (3) of this clause, and if the period 
of the leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay the 
amount representing the difference between the 
amount received by him for the period of leave 
taken in accordance with subclause (3) of this 
clause and the amount which would have accrued 
in accordance with paragraph (a) of this subclause. 
The employer may deduct this amount from 
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moneys due to the worker by reason of the other 
provisions of this award at the time of termination; 

(c) In addition any payment to which he may be 
entitled under subclause (4) hereof, a worker 
whose employment terminates after he has com- 
pleted a twelve monthly qualifying period and 
who has not been allowed the leave prescribed 
under this award in respect of that qualifying 
period shall be given payment in lieu of that leave 
unless he has been justifiably dismissed for 
misconduct and the misconduct for which he has 
been dismissed occurred prior to the completion 
of that qualifying period. 

(5) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full year 
of service shall only be entitled to payment for the number 
of days' leave due to them. This payment shall include the 
loading prescribed in subclause (10) of this clause. Provided 
that nothing herein contained shall deprive the employer of 
the right to retain such employees as may be required during 
the close down period. 

(6) The annual leave prescribed in subclause (1) of this 
clause may, with the consent of the worker and the 
employer, be taken in two portions provided that no portion 
shall be less than two consecutive weeks. 

(7) Shift workers who are regularly rostered to work on 
Sundays and public holidays shall be allowed one weeks 
leave in addition to that prescribed in subclause (1) of this 
award with respect to each period of twelve months 
continuous service. 

(8) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period a worker is on annual leave, observing 
a public holiday prescribed by this award, absent through 
sickness with or without pay—except for that portion of an 
absence that exceeds three months, or absent on workers' 
compensation, except for that portion of an absence that 
exceeds six months in any year. 

(9) Provisions of this clause shall not apply to casual 
workers. 

(10) In addition to the payment prescribed for annual 
leave an employee shall receive a loading calculated on the 
rate of wage prescribed by subclause (2) hereof. This loading 
shall be as follows;— 

(a) Day Workers: An employee who would have 
worked on day work had he/she not been on 
leave—a loading of H'/z per cent 

(b) Shift Workers: An employee who would have 
worked on shift work had he/she not been on leave 
shall be paid either— 

(i) the shift loadings he/she would have re- 
ceived; or 

(ii) a 20 per cent loading on the rate prescribed 
by subclause (2) of this clause, 

whichever is the greater. 
The loading prescribed by this subclause shall not apply 

to proportionate leave on termination. 
(11) (a) Annual leave shall be given and taken in one or 

two continuous periods. If given in two continuous periods, 
one such periods, one such period must be of at least 21 
consecutive days, including non-working days. Provided 
that if the employer and an employee so agree, annual leave 
may be given and taken in two separate periods, neither 
being of 21 consecutive days' duration including non- 
working days, or in three separate periods. 

(b) Provided further that an employee may, with the 
consent of the employer, take short-term annual leave, not 
exceeding five days in any calendar year, at a time or times 
separate from any of the periods determined in accordance 
with this subclause. 

(12) (a) Annual leave shall be given at a time fixed by the 
employer within a period not exceeding six months from the 
date when the right to annual leave accrued and after not less 
than four weeks' notice to the employee. 

(b) Provided that, by agreement between the employer 
and an employee, annual leave may be taken at any time 
within a period of 12 months from the date on which it falls 
due and with less than four weeks' notice to the employee. 

(13) (a) The employer may close down operations for one 
or two separate periods for the purpose of granting annual 
leave in accordance with this clause. If the operations are 
closed in two separate periods, one of those periods shall be 
for at least 21 consecutive days, including non-working 
days. 

(b) Provided that where the majority of employees 
concerned agree, the employer may close down a work 
section, or sections, in one, two or three separate periods for 
the purpose of granting annual leave in accordance with this 
subclause. Provided further that if the employer closes down 
operations on more than one occasion, one of those periods 
shall be for at least 14 consecutive days, including 
non-working days. In such cases the employer shall advise 
employees concerned of the proposed dates of each close 
down before asking for their agreement. 

(c) (i) The employer may close down operations, or a 
section or sections thereof, for a period of at least 21 
consecutive days, including non-working days and grant the 
balance of annual leave due to an employee in one 
continuous period in accordance with a roster. 

(ii) Provided that, with the agreement of the majority of 
employees concerned, the employer may close down 
operations for a period of at least 14 consecutive days, 
including non-working days and grant the balance of annual 
leave due by mutual arrangement with an employee. 

10.—Public Holidays. 
(1) The following days, or the days observed in lieu 

thereof shall, subject as hereinafter provided, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day. Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday. 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties, in lieu of any of the days named in the subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. 

(b) When any of the days observed as a holiday in this 
clause fall during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work day 
or days, as the case may be, after completion of that annual 
leave. 

(c) When any of the days observed as a holiday as 
prescribed in this clause falls on a day when a shift worker 
is rostered off duty and the worker has not been required to 
work on that day he shall be paid as if the day was an 
ordinary working day or if the employer agrees be allowed 
to take a day's holiday in lieu of the holiday at a time 
mutually acceptable to the employer and the worker. 

(3) Any worker, who is required to work on the day 
observed as a holiday as prescribed in this clause in his 
normal hours of labour or ordinary hours in the case of a shift 
worker shall be paid for the time worked at the rate of double 
time and a half, or, if the employer agrees, be paid for the 
time worked at the rate of time and a half and, in addition, 
be allowed to observe the holiday on a day mutually 
acceptable to the employer and the worker. 

(4) When a worker is absent, on leave without pay, sick 
leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
shall not be treated as a paid holiday. Where the worker is 
on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday as prescribed by this 
clause, the worker shall be entitled to be paid for such 
holiday. 

(5) The additional payments, prescribed in subclause 2(c), 
(3) and (4) of this clause shall be in substitution for any 



additional payment for work done on any afternoon and/or 
night shift. 

(6) This clause shall not apply to casual workers. 

11.—Apprentices. 
Apprentices may be taken in the ratio of one apprentice 

for every two or fraction of two (the fraction being not less 
than one) journeyman employed and shall not be taken in 
excess of that ratio unless— 

(1) The union or unions concerned so agrees; or 
(2) The Commission so determines. 

12.—Hours of Duty. 
(1) (a) The provisions of this subclause apply to all 

employees, other than those engaged on continuous shift 
work. 

(b) The ordinary hours of work may be worked on any or 
all days of the week Monday to Friday inclusive and, except 
in the case of shift employees, shall be worked between the 
hours of 6.00am and 6.00pm. Provided that the actual 
ordinary hours of work shall be determined by agreement 
between the employer and the majority of employees in the 
work section or sections concerned. Provided further that 
work done prior to the spread of hours fixed in accordance 
with this subclause, for which overtime rates are payable, 
shall be deemed to be part of the ordinary hours of work. 

(c) Except as provided elsewhere in this award, ordinary 
working hours shall be an average of 38 per week, to be 
worked in accordance with the following provisions:— 

(i) Four Week Cycle: The ordinary working hours 
shall be worked in a 20-day four week cycle, 
Monday to Friday inclusive, being 19 working 
days of eight hours each and 0.4 of one hour on 
each day worked accruing as an entitlement to 
take the fourth Monday in each cycle as a paid day 
off; or 

(ii) by agreement between the parties, the ordinary 
working hours shall be 76, worked over nine days 
per fortnight, exclusive of Saturdays and Sundays, 
with the 10th day to be taken as an unpaid rostered 
day off. 

(2) (a) In any arrangement of ordinary hours, where 
working hours are to exceed eight on any day the spread of 
hours shall be subject to agreement between the employer 
and the majority of employees in the section or sections 
concerned. 

(b) By arrangement between the employer. Union or 
Unions concerned and the majority of employees in the 
relevant section or sections, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 

(i) the employer and the employees being guided by 
the Occupational Health and Safety Provisions of 
the A.C.T.U. Code of Conduct on 12-hour shifts; 

(ii) proper health monitoring procedures being intro- 
duced; 

(iii) suitable roster arrangements being made; and 
(iv) proper supervision being provided. 

(3) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) 40 hours (inclusive of crib time) shall constitute a 
week's work to be worked in five shifts of eight hours each. 
Provided that this clause shall be deemed to have been 
complied with if the ordinary working hours do not exceed 
80 hours per fortnight to be worked in shifts of eight hours 
each. For the purpose of this proviso a "fortnight" means 
any two consecutive weekly pay periods. 

(c) 0.4 of one hour of each such shift worked shall accrue 
at ordinary time rates as an entitlement to take the 20th day 
off in each four-weekly cycle as a rostered day off, paid for 
as though worked. 

(d) (i) In any arrangement of ordinary hours where 
working hours are to exceed eight on any shift, the spread 
of hours shall be subject to agreement between the employer 
and the majority of employees in the section or sections 
concerned. 

(ii) By arrangement between the employer, union or 
unions concerned and the majority of employees in the 
relevant section or sections, ordinary hours, not exceeding 
12 on any day, may be worked subject to— 

(aa) the employer and the employee being guided by 
the Occupational Health and Safety Provisions of 
the A.C.T.U. Code of Conduct on 12-hour shifts; 

(bb) proper health monitoring procedures being intro- 
duced; 

(cc) suitable, roster arrangements being made; and 
(dd) proper supervision being provided. 

(4) The ordinary hours of work shall be consecutive, 
except for a meal interval which shall not exceed one hour. 

(a) An employee shall not be required to work for more 
than five hours without a break for a meal provided that, by 
agreement between the employer and the majority of 
employees in the section or sections concerned, employees 
may be required to work in excess of five hours, but not 
more than six hours, at ordinary rates of pay, without a meal 
break. 

(b) The time of taking a scheduled meal or rest break by 
one or more employees may be altered by the employer if 
it is necessary to do so in order to meet a requirement for 
continuity of operations. 

(c) The employer may stagger the time of taking a meal 
or rest break to meet operational requirements or to coinside 
with the availability of canteen or other facilities. 

(d) Subject to the provisions of paragraph (a) hereof, an 
employee engaged as a regular maintenance person shall 
work during meal breaks at ordinary rates of pay whenever 
instructed so to do for the purpose of rectifying a breakdown 
of plant, or for routine maintenance of plant which can only 
be done while such plant is idle. 

(e) Except as provided in paragraphs (a) and (d) hereof 
and unless an alternative arrangement has been entered into 
as a result of discussions prescribed by Clause 36.— 
Structural Efficiency of this award, time and a half rates 
shall be paid for all work done during meal hours and 
thereafter until a meal break is taken. 

(5) (a) Subject to the provisions of this subclause, a rest 
period of seven minutes from the time of ceasing to the time 
of resumption of work shall be allowed each morning. 

(b) The rest period shall be counted as time off duty 
without deduction of pay and shall be arranged at a time and 
in a manner to suit the convenience of the employer. 

(c) Refreshments may be taken by employees during the 
rest period but the period of seven minutes shall not be 
exceeded under any circumstances. 

(d) An employer who satisfies the Commission that any 
employee has breached any condition expressed or implied 
in this subclause may be exempted from liability to allow 
the rest period. 

13.—Overtime and Sunday Time. 
(1) (a) All time worked in excess of or outside of the usual 

working hours Monday to Friday, inclusive, shall be paid at 
the rate of time and one-half for the first two hours and 
double time thereafter; 

Provided that all work after 10.00 p.m. on Monday to 
Friday inclusive shall be paid at the rate of double time up 
to the usual starting time; 

Provided also that workers called upon to start work 
within an hour and a half of the usual starting time shall be 
paid at the rate of time and one-half until the usual starting 
time. 

(b) Woric done on Saturdays after 12.00 noon shall be paid 
for at the rate of double time. 

Work done on Saturdays prior to 12.00 noon shall be paid 
for at the rate of time and one-half for the first two hours 
and double time thereafter. 

(2) When an employee is required for overtime duty in 
excess of one hour after the usual closing time without being 
notified the previous day, he/she shall be supplied with any 
meal required or be paid $5.80 for such meal. This subclause 
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shall not apply to employees residing within a radius of 800 
metres of the works. 

Employees required to start work at 12 midnight until 
6.30 a.m. and ordered back to work at 8.00 a.m. the same 
day, shall be paid $4.00 for breakfast. 

(3) All time worked during the usual meal time by any 
worker shall be paid at overtime rates, and such rates shall 
continue until the worker knocks off for his meal. 

(4) A worker called back after completing a day's work, 
or called out on a Saturday or Sunday shall be paid a 
minimum of three hours at overtime rates and time 
reasonably spent in getting to and from work shall be 
counted as time worked but if he is called out more than once 
within any period of three hours of a call he shall not be 
entitled to any further payment for time worked within the 
period of three hours from the time when he commenced 
work in response to his first call. 

(5) For all work done on Sunday, double time shall be 
paid with a minimum of two hours. 

(6) The employer may require any worker to work ' 
reasonable overtime at overtime rates, and such worker shall 
work overtime in accordance with such requirements. 

(7) (a) When overtime work is necessary, it shall 
wherever reasonably practicable, be so arranged that 
workers have at least ten consecutive hours off duty between 
the work of successive days. 

(b) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours 
off duty between those times shall, subject to this paragraph, 
be released after completion of such overtime until he has 
had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(c) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such ten 
consecutive hours off duty he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where a worker (other than a casual worker or a 
worker engaged on continuous shift work) is called in to 
work on a Sunday or holiday preceding an ordinary working 
day he shall, wherever reasonably practicable, be given ten 
consecutive hours off duty before his usual starting time of 
the next day. If this is not practicable then the provisions of 
subparagraphs (ii) and (iii) of this paragraph shall apply 
mutatis mutandis. 

Provided that overtime worked as a result of a recall shall 
not be regarded as overtime for the purpose of this 
subclause, when the actual time worked is less than three 
hours on such recalls or on each of such recalls. 

(e) The amount due under this subclause in respect of any 
day shall be reduced by any amount due under subclause (4) 
of this clause for time not worked (or counted as being 
worked) within ten hours prior to the worker's ordinary 
commencing time on that day. 

(8) The Union or worker, or workers covered by this 
award shall not in any way, whether directly or indirectly, 
be party to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with the 
requirements of this subclause. 

(9) Sub-clause (2) of this clause shall not apply to workers 
employed at the Construction Branch, Architectural Divi- 
sion, Public Works Department. These workers shall be paid 
in accordance with he provisions applying to Building 
Tradesmen employed at the construction Branch, Architec- 
tural Division, Public Works Department. 

14.—Fares and Travelling. 
(1) An employee in the Architectural Division of the 

Public Works Department, who is required to start and finish 
on the job, shall be paid an allowance in accordance with 

the provisions of this subclause to compensate for travel 
patterns and costs peculiar to the industry, which includes 
mobility requirements of employees, and the nature of 
employment in construction work— 

(a) On places within a radius of fifty kilometres from 
the General Post Office, Perth—$9.90 per day. 

(b) For each additional kilometre to a radius of sixty 
kilometres from the General Post Office, Perth— 
50 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), work 
performed at places beyond a sixty kilometre 
radius from the General Post Office, Perth shall 
be deemed to be distant work unless the employer 
and the employees, with the consent of the Union, 
agree in any particular case that the travelling 
allowance for such work shall be paid under this 
clause, in which case an additional allowance of 
50 cents per kilometre shall be paid for each 
kilometre in excess of the sixty kilometre radius. 

(d) In respect of work carried out from an employer's 
depot situated outside a radius of sixty kilometres 
from the General Post Office, Perth, the main Post 
Office in the town in which such depot is situated 
shall be the centre for the purpose of calculating 
the allowance to be paid. 

(e) Where transport to and from the job is provided 
by the employer from and to his depot, or such 
other place more convenient to the employee as 
is mutually agreed upon between the employer 
and the employee, half the above rates shall be 
paid; provided that the conveyance used for such 
transport is provided with suitable seating and 
weatherproof covering. 

(2) (a) An employee, residing in the suburban area, who 
is required to start work at some place other than his usual 
workshop or place of employment, shall, if the time taken 
in travelling from his place of residence to the job and return 
exceeds the time normally taken in travelling from his usual 
place of residence to his usual workshop or place of 
employment and return, be paid for such excess travelling 
time at ordinary rates; and if the fares actually and 
reasonably incurred in such travelling exceed the fares 
normally paid by the employee in travelling from his place 
of residence and return, the employer shall pay the amount 
by which such fares exceed those usually paid for travelling 
to and from his usual workshop or place of employment. 

(b) This subclause does not apply to employees to whom 
subclause (1) of this clause applies. 

(3) (a) The provisions of this subclause apply only to 
employees who are engaged for permanent employment at 
depots north of the 26th parallel of south latitude. 

(b) In this subclause, "fare" includes the cost of 
transporting any tools owned by an employee and required 
by him in his employment. 

(c) Subject to the provisions of this subclause, the fare of 
an employee from the place of engagement to any place of 
employment shall be paid by the employer, and the 
employee shall be paid at ordinary rates for not more than 
eight hours in any day for time spent in travelling to the 
place of employment including time occupied in waiting for 
transport connections, but if the employee uses a mode of 
travel not approved by the employer, travelling time in 
excess of eight hours shall not be allowed unless the Board 
of Reference otherwise determines. 

(d) The amount of the fare paid by an employer pursuant 
to paragraph (c) of this subclause may be deducted from the 
subsequent earnings of the employee concerned, in such 
manner as is agreed in writing between the employee and 
the employer. 

(e) If an employee completes six months' continuous 
service with an employer, or is dismissed before that time 
through no fault of his own, any amount deducted by that 
employer from the employee's wages, pursuant to paragraph 
(d) of this subclause. shall be refunded to the employee. 



(f) The employer shall pay the fare of the employee from 
the place of employment to the place of engagement if the 
employment terminates and— 

(i) the employee has completed twelve months' 
continuous service with that employer; or 

(ii) the employee has completed six months' continu- 
ous service with that employer and is dismissed 
through no fault of his own. 

(g) Where an employee has completed six months' 
continuous service and leaves for a reason deemed reasona- 
ble by his employer, he shall be paid one-sixth of the fare 
referred to in paragraph (f) of this subclause for each month 
of service in excess of six months. 

15.—Car Allowance. 
(1) Where an employee is required and authorised to use 

his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
table set out hereunder. Notwithstanding anything contained 
in this subclause the employer and the employee may make 
any other arrangement as to car allowance not less 
favourable to the worker. 

(2) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence 
on the first day of July and end on the 30th day of June next 
following— 

Rates of Hire for Use of Employee's Own Vehicle on 
Employer's Business 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Distance travelled each year on Over 1600 cc 1600cc 
official business 2600 cc -2600 cc & Under 

cents cents cents 
per km per km per km 

Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 47.7 
North of 23.5' South Latitude 53.0 47.7 41.5 
Rest of the State 49.9 44.7 38.8 
Motor Cycle (in all areas) 16.3 cents per kilometre 

(4) "Metropolitan Area" means that area within a radius 
of 50 kilometres from the Perth Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by Section 28 of the Land Act 
1933, excluding the area contained within the Metropolitan 
Area. 

(5) The allowances prescribed in this clause shall be 
varied in accordance with any movement in the allowances 
in the Public Service General Conditions of Service and 
Allowance Award, No. A 4 of 1989. 

16.—Distant Work. 
(1) Where a worker is engaged or selected or advised by 

an employer to proceed to construction work at such a 
distance that he cannot return to his home each night and 
the worker does so, the employer shall provide the worker 
with suitable board and lodging or shall pay the expenses 
reasonably incurred by the worker for board and lodging. 

(2) The provisions of subclause (1) of this clause do not 
apply with respect to any period during which the worker 
is absent from work without reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, he may deduct from moneys owing or which may 
become owing to the worker an amount equivalent to the 
value of that board and lodging for the period of the absence. 

(3) Subject to the provisions of subclause (5) of this 
clause— 

(a) The employer shall pay all reasonable expenses 
including fares, transport of tools, meals and if 
necessary, suitable overnight accommodation in- 
curred by a worker or person engaged who is 
directed by his employer to proceed to the locality 
of the site and who complies with such direction. 

(b) The worker shall be paid at ordinary rate of 
payment for the time up to a maximum of eight 
hours in any one day incurred in travelling 
pursuant to the employer's direction. 

(4) Where a worker who, after one month of employment 
with an employer, leaves his employment, or whose 
employment is terminated by his employer except for 
incompetency, within one working week of his commencing 
work on the job or for misconduct and in either instance 
subject to the provisions of clause 8.—Contract of Service 
of this award returns to the place from whence he first 
proceeded to the locality, or to a place less distant than or 
equidistant to the place whence he first proceeded, the 
employer shall pay all expenses—including fares, transport 
of tools, meals and, if necessary, suitable overnight 
accommodation—incurred by the worker in so returning. 
Provided that the employer shall in no case be liable to pay 
a greater amount under this subclause than he would have 
paid if the worker had returned to the locality from which 
he first proceeded to the job. 

(5) On construction work north of the 26th parallel of 
South Latitude the following provisions apply— 

(a) The employer may deduct the amount of the 
forward fare from the worker's first or later wages 
but the amount so deducted shall be refunded to 
the worker if he continues to work for three 
months, or, if the work ceases sooner, for so long 
as the work continues. 

(b) If the worker continues to work for the employer 
for at least six months the employer shall, on 
termination of the worker's engagement, pay the 
fare of the worker back from the place of work to 
the place of engagement if the worker so desires. 

(6) A worker to whom the provisions of subclause (1) of 
this clause apply shall be paid an allowance of four dollars 
for any weekend that he returns to his home from the job 
but only if— 

(a) he advises the employer or his agent of his 
intention no later than the TUesday immediately 
preceding the weekend in which he so returns; 

(b) he is not required for work during that weekend; 
(c) he returns to the job on the first working day 

following the weekend; and 
(d) the employer does not provide or offer to provide 

suitable transport. 
(7) Where a worker supplied with board and lodging by 

his employer, is required to live more than eight hundered 
metres from the job, he shall be provided with suitable 
transport to and from that job or be paid an allowance of 
sixty-eight cents per day provided that where the time 
actually spent in travelling either to or from the job exceeds 
twenty minutes, that excess travelling time shall be paid for 
at ordinary rates whether or not suitable transport is supplied 
by the employer. 

(8) The provisions of subclauses (1), (2), (3), (6) and (7) 
of this clause shall be deemed to apply to a worker who is 
in the regular employment of an employer and who is sent 
by his employer to distant work (whether construction work 
or not) but the provisions of subclause (4) of this clause do 
not apply to such a worker. 

17.—Location Allowance. 
(1) For the purposes of this clause the following terms 

shall have the following meaning: 

"Dependant" in relation to an employee means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location allowance 
of any kind. 



"Partial Dependant" in relation to an employee 
means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of any 
kind less than that applicable to an employee without 
dependants under any award, agreement or other 
provision regulating the employment of the partial 
dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite 
sex to the employee who lives with the employee as the 
husband or wife of the employee on a bona fide 
domestic basis, although not legally married to that 
person. 

(2) For the purpose of this clause, the boundaries of the 
various districts shall as described hereunder and as 
delineated on the plan at subclause (16) of this clause. 

District: 
1. The area within a line commencing on coast; 

thence east along latitude 28 to a point north of 
Tallering Peak; thence due south to Tallering 
Peak; thence southeast to Mt Gibson and Burra- 
coppin; thence to a point southeast at the junction 
of latitude 32 and longitude 119; thence south 
along longitude 119 to coast. 

2. That area within a line commencing on the south 
coast at longitude 119 then east along the coast to 
longitude 123; then north along longitude 123 to 
a point on latitude 30; thence west along latitude 
30 to the boundary of No. 1 District. 

3. The area within a line commencing on coast at 
latitude 26; thence along latitude 26 to longitude 
123; thence south along longitude 123 to the 
boundary of No. 2 District. 

4. The area within a line commencing on the coast 
at latitude 24; thence east to the South Australian 
border; thence south to the coast; thence along the 
coast to longitude 123; thence north to the 
intersection of latitude 26; thence west along 
latitude 26 to the coast. 

5. That area of the State situated between the latitude 
24 and a line running east from Camot Bay to the 
Northern Territory border. 

6. That area of the State north of a line running east 
from Camot Bay to the Northern Territory border. 

(3) An employee shall be paid a district allowance at the 
standard rate prescribed in Column II of subclause (6) of this 
clause, for the district in which the employee's headquarters 
is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 
allowance at the rate appropriate to that town or place as 
prescribed in Column IV of subclause (6). 

(4) An employee who has a dependant shall be paid 
double the district allowance prescribed by subclause (3) of 
this clause for, the district, town or place in which the 
employee's headquarters is located. 

(5) Where an employee has a partial dependant the total 
district allowance payable to the employee shall be the 
district allowance prescribed by subclause (3) of this clause 
plus an allowance equivalent to the difference between the 
rate of district or location allowance the partial dependant 
receives and the rate of district or location allowance the 
partial dependant would receive if he or she was employed 
in a full time capacity under the Award, Agreement or other 
provision regulating the employment of the partial depen- 
dant. 

(6) The weekly rate of district allowance payable to 
employees pursuant to subclause (3) of this clause shall be 
as follows: 
Column I Column II Column III Column IV 
District Standard Exceptions to Rate 

Rate Standard Rate 
$ per week Town or Place $ per week 

6 50.40 Nil Nil 
5 41.20 Fitzroy Crossing 55.40 

Halls Creek 
TUmer River Camp 
Nullagine 
Liveringa 51.60 

(Camballin) 
Marble Bar 
Wittenoom 
Karratha 48.60 
Port Hedland 45.10 

4 20.70 Warburton Mission 55.90 
Carnarvon 19.50 

3 13.10 Meekatharra 20.70 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 9.30 Kalgoorlie 3.10 
Boulder 
Ravensthorpe 12.40 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

1 Nil Nil Nil 
Note: In accordance with subclause (4) of this clause 

employees with dependants shall be entitled to double the 
rate of district allowance shown. 

The allowances prescribed in this subclause shall operate 
from the beginning of the first pay period commencing on 
or after 1 January 1991. 

(7) When an employee is on approved annual recreation 
leave, the employee shall for the period of such leave, be 
paid the district allowance to which the employee would 
ordinarily be entitled. 

(8) When an employee is on long service leave or other 
approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance 
for the period of such leave if the employee, dependants or 
partial dependants remain in the district in which the 
employee's headquarters is situated. 

(9) When an employee leaves his or her district on duty, 
payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved 
by the employer. 

(10) Except as provided in subclause (9) of this clause, 
a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
travelling transfer or relieving expenses or camping allow- 
ance. 

(11) Where an employee whose headquarters is located 
in a district in respect of which no allowance is prescribed 
in subclause (6) of this clause, is required to travel or 
temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance 
is so payable, the employee shall be paid for the whole of 
such period a district allowance at the appropriate rate 
pursuant to subclauses (3), (4) or (5) of this clause, for the 
district in which the employee spends the greater period of 
time. 



(12) When an employee is provided with free board and 
lodging by the employer or a Public Authority the allowance 
shall be reduced to two-thirds of the allowance the employee 
would ordinarily be entitled to under this clause. 

(13) An employee who is employed on a part-time basis 
shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours 
worked by the employee as a proportion of the full-time 
hours prescribed by the Award under which the employee 
is employed. That proportion of the appropriate district 
allowance shall be payable to the employee. 

(14) An employee who immediately prior to the 1st day 
of July, 1988 was in receipt of district allowance at a rate 
which was greater than the amount to which the employee 
is entitled under this clause shall have the difference reduced 
in accordance with the following: 

(i) As from the first pay period commencing on or 
after July 1, 1988 the difference shall be reduced 
by thirty-three and one third (33 1/3%) per cent; 
and 

(ii) As from the first pay period commencing on or 
after January 1, 1989 the difference remaining 
between the amount being paid pursuant to (i) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(iii) As from the first pay period commencing on or 
after July 1, 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every twelve (12) months ending on 
December 31 in accordance with the official "Consumer 
Price Index" for Perth as published by the Australian 
Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

(16) District Allowance Boundaries Map immediately 
after the Location Allowance clause. 

18.—Sick Leave. 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the grounds of personal ill-health for 
one-sixth of a week's pay for each completed month of 
service. 

(b) The liability of the employer shall in no case exceed 
two weeks' wages during each calendar year in respect of 
each worker, but the sick leave herein provided shall be 
allowed to accumulate and any portion unused in any year 
may be availed of in the next or any succeeding year. 

(c) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. 

(2) This clause shall not apply when the worker is entitled 
to compensation under the Workers' Compensation Act 
1912 as amended. 

(3) No worker shall be entitled to the benefits of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of sickness provided that a 
worker may take up to three single day absences on account 
of personal sickness in each year without the need to 
produce a medical certificate. 

(4) No payment shall be made for any absence due to the 
worker's own fault, neglect or misconduct. 

19.—Long Service Leave. 
The conditions applying to Government wages employees 

generally shall apply to workers covered by this award. 

20.—Breakdowns Etc. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union 

or through the breakdown of the employer's machinery or 
any stoppage or work by any cause which the employer 
cannot reasonably prevent. 

21.—Payment of Wages. 
(1) Workers shall be paid weekly where practicable. 
(2) When a worker terminates his services or his services 

are terminated by the employer before the usual pay day he 
shall be paid his wages when he ceases work, or it shall be 
forwarded to his address the day after by registered post, at 
the employer's risk, unless the worker desires to collect at 
the office. 

22.—Wages. 
(1) It is a term of this Award that the Unions undertake, 

for the duration of the Principles determined by the 
Commission in Court Session in Application No. 1940 of 
1989, not to pursue any extra claims, award or over-award, 
except when consistent with the State Wage Principles. 

(a) Subject to this Clause, an adult employee in a 
classification specified in the table set out in 
subclause (2) hereof (other than an apprentice) 
shall be paid at the respective award wage rate per 
week assigned to that class of work. 

(b) The base rates, supplementary payment and 
additional payment prescribed in subclause (2) 
hereof shall operate from the first pay period 
commencing on or after 22 June 1990 and remain 
in force for a period of six months. 

(c) An employee's award rate of pay is inclusive of 
the base rate of pay and the supplementary 
payment as prescribed in subclause (2) hereof. The 
total rate of pay is inclusive of the base rate, 
supplementary payment and additional payment, 
where applicable. 

(d) The all purpose hourly rate for this award shall be 
l/38th of the total rate prescribed herein. 

(2) 
Supple- Addi- Years of Total 
mentary tional Service Wage 

Classification Base Pay- Pay- Com- Per 
Rate ment ment pleted Week 

S $ $ $ 
Engineering 
Tradesperson— 
C 10—Level 1 356.30 50.70 18.40 — 425.40 

23.40 (1) 430.40 
27.70 (2) 434.70 

C 11—Level 4 329.20 45.60 — — 374.80 
46.80 2.70 (1) 378.70 

6.30 (2) 382.30 
C 12—Level 3 311.40 44.30 5.30 — 361.00 

9.70 (1) 365.40 
13.10 (2) 368.80 

C IS—Level 2 
Group A 292.20 41.60 

Group B 292.20 41.60 

(3) Levels Classifications: 
(a) Trades Classifications 

Level 1— 
Sheet Metal Worker (First Class) 
Sheet Metal Welder (First Class) 
Painter—Sheet Metal (First Class) 

(b) Non-Trades Classifications: 
Level 4— 

Sheet Metal Worker (Second Class) 
Level 3— 

Sheet Metal Welder 
Level 2— 
A Sheet Metal Welder (Third Class) 

Painter—Sheet Metal 
B Process Worker 

22.70 — 356.50 
26.70 (1) 360.50 
30.30 (2) 364.10 
20.30 — 354.10 
24.30 (1) 358.10 
28.00 (2) 361.80 



(4) Casual Employees: 
A casual employee shall be paid an additional 20% 

of the ordinary rate for his/her class of work. 
(5) Tool Allowance: 

(a) Where the employer does not provide a tradesperson 
or an apprentice with the tools ordinarily required by 
that tradesperson or apprentice in the perfotmance of 
work as a tradesperson or as an apprentice, the 
employer shall pay a tool allowance of— 

(i) $9.00 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of 

$9.00, being the percentage which appears 
against the relevant year of apprenticeship in 
subclause (8) of this clause, 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily re- 
quired in the performance of work as a tradesper- 
son or as an apprentice. 

(b) Any tool allowance paid pursuant to paragraph (b) 
hereof shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide, for the use of 
tradespersons or apprentices, all necessary power 
tools, special purpose tools and precision measur- 
ing instruments. 

(d) A tradesperson or an apprentice shall replace or 
pay for any tools supplied by the employer, if lost 
through the negligence of such employee. 

(6) Leading Hands: 
A tradesperson placed in charge of three or more 

other employees shall, in addition to the ordinary rate, 
be paid per week'— 

$ 
(a) if placed in charge of not less 

than three and not more than 10 
other employees 16.20 

(b) If placed in charge of more than 10 
and not more than 20 other em- 
ployees 24.80 

(c) If placed in charge of more than 20 
other employees 31.90 

(7) (a) In addition to the appropriate rate of pay prescribed 
in subclause (1) hereof, an employee shall be paid per week— 

(i) $28.70 if engaged on work described by para- 
graphs (a) or (b) in the definition of "Construction 
Work" in subclause (9) of Clause 6.—Definitions 
of this award; 

(ii) $25.90 if engaged on work described in paragraph 
(c) of that definition; 

(iii) $15.20 if engaged on construction of a multi- 
storey building, unless subparagraph (ii) of this 
paragraph applies. 

(b) Any dispute as to which of the aforesaid allowances 
applied to particular work shall be determined by a Board 
of Reference. 

(c) An allowance paid under this clause includes any 
allowance otherwise payable under Clause 24.—Special 
Rates and Provisions of this award. 

(d) Notwithstanding the foregoing provisions. Sheet 
Metal Workers First Class, employed at the Construction 
Branch, Architectural Division, Public Works Department, 
shall be paid the Construction Allowance applicable to 
building tradespersons employed at the same Branch. 

(8) Apprentices: 
The weekly wage rate shall be a percentage of the 

tradesperson's rate, as prescribed hereunder:— 
(a) Five Year Tferm— % 

First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

Four Year Term— % 
First Year 42 
Second Year 55 
Third Year 75 
Fourth Year 88 
Three and a Half Year Term— 
First Six Months 42 
Next Year 55 
Next Following Year 75 
Final Year 88 
Three Year Term— 
First Year 55 
Second Year 75 
Third Year 88 

(b) For the purpose of this part, "tradesperson's 
rate" means the rate payable on engagement 
to a Level 1 employee classified under 
paragraph (a) in subclause (1) of this clause. 

(9) Liberty to Apply: 
Leave is reserved to Respondents to the award to 

apply to vary this clause consequent upon the outcome 
of the 1989/90 paid rates review conducted by the 
Australian Industrial Relations Commission. 

23.—Minimum Wage. 
Notwithstanding the provisions of this Award, no worker 

(including an apprentice) 21 years of age or over shall be 
paid less than $275.50 per week as the ordinary rate of pay 
in respect of the ordinary hours of work prescribed by this 
Award. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave, any other leave prescribed by 
this award. 

Notwithstanding the foregoing where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

24.—Special Rates and Provisions. 
(1) Height Money: 

Employees employed at a height of 15.5 metres or 
more above the nearest horizontal plane shall be paid 
an allowance of $1.53 per day, provided that the above 
allowance may be paid where the work is at a height 
of less than 15.5 metres but more than 7.75 metres 
above the nearest horizontal plane if the officer in 
charge so agrees, or failing agreement, if so determined 
by a Board of Reference. 

(2) Dirt Money: 
An allowance of 32 cents per hour shall be paid on 

work of an exceptionally dirty nature where clothes are 
necessarily unduly soiled or injured by the nature of the 
work done. 

(3) Confined Space: 
38 cents per hour extra shall be paid to any employee 

working in any place the dimensions of which 
necessitate working in an unusually stooped or other- 
wise cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

(4) Wet Work: 
Any employee working in water over his/her boots 

or, if gum boots are supplied, over the gum boots, shall 
be paid 84 cents per day extra. 

(5) Ship Repair: 
Any employee engaged in repair work on board ships 

shall be paid an allowance of $3.32 per day for each 
day for each day so engaged. 

(6) Any employee actually working a pneumatic tool of 
the percussion type shall be paid 18 cents per hour extra 
whilst so engaged. 



(7) Hot Work: 
An employee shall be paid an allowance of 32 cents 

per hour when working in the shade in any place where 
the temperature is raised by artificial means to between 
46.1 and 54.4 degrees Celsius. 

(8) Abattoirs: 
An employee employed in and about an abattoir shall 

be paid an allowance calculated at the rate of $10.60 
per week, which shall be paid during overtime but shall 
not be subject to penalty additions. An employee 
receiving this allowance is not entitled to any other 
allowance under this clause. The allowance prescribed 
herein may be reduced to $9.80 with respect to any 
employee who is supplied with overalls by the 
employer. 

(9) Special Rates Not Cumulative: Where more than one 
of the disabilities entitling a worker to extra rates exists on 
the same job, the employer shall be bound to pay only one 
rate, namely—the highest for the disabilities so prevailing. 
Provided that this subclause shall not apply to Confined 
Space, Dirt Money or Height Money, or Hot work, the rates 
for which are cumulative. Provided further that this 
subclause shall not operate so as to prevent the payment of 
the allowance prescribed for Ship Repair work in addition 
to the extra rate prescribed for Confined Space (but only if 
the employer and the worker agree that the degree of 
discomfort is so exceptional as to warrant the payment of 
this extra rate in addition to the allowance for ship repair 
work) or for pneumatic tools, or boiler work. 

(10) Protective Equipment: 
(a) The employer shall have available a sufficient 

supply of protective equipment (as, for example, 
hand screens, goggles, glasses, gloves, aprons, 
leggings, gumboots and oil-skins) for use by 
workers when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) Every worker shall sign an acknowledgement on 
receipt thereof but such equipment shall at all 
times remain the property of the employer. 

(c) During the time the same are on issue to the 
worker he shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(d) No worker shall lend another worker any protec- 
tive equipment issued to such first mentioned 
worker, and if the same are lent, both the lender 
and the borrower shall be deemed guilty of wilful 
misconduct. 

(e) Before any protective equipment which has been 
used by a worker is reissued by the employer to 
another worker it shall, where necessary, be 
effectively sterilised. 

25.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned to the 
function of determining any dispute between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

26.—Time and Wages Record. 
(1) Each employer shall keep a time and wages book 

showing the name of each worker, the nature of his work, 
the hours worked each day, and the wages and allowances 
paid each week. Any system of automatic recording by 
means of machines shall be deemed to comply with this 
provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office or other 
convenient place and he shall be allowed to take extracts 
therefrom. The employer's works shall be deemed to be a 

convenient place for the purpose of this paragraph and if for 
any reason the record is not available at the works when the 
official calls to inspect it, it shall be made available for 
inspection within twelve hours, either at the employer's 
office or at the works. 

27.—Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

28.—Shop Steward. 
Subject to the recognition of properly constituted author- 

ity, shop stewards, to be appointed by the Union, shall be 
recognised by the management. The management shall be 
notified in writing by the union of the stewards appointed. 

29.—Right of Entry. 
On notifying the officer in charge, any officer of the 

union, authorised in writing by the President and Secretary 
of such union, shall have the right to enter any place or 
premises during ordinary working hours wherein members 
of such union covered by this award are engaged, for the 
purpose of conversing with or interviewing die workers in 
such place or premises. 

Provided that such officer shall not hamper or otherwise 
hinder the workers in the carrying out of their work. The 
officer in charge shall determine whether workers are being 
hampered or hindered in their work. 

30.—Posting of Award and Union Notices. 
The employer shall keep a copy of this award in a 

convenient place in the workshop and he shall also provide 
a notice board for the posting of union notices. 

31.—Compassionate Leave. 
(1) A worker, other than a casual worker, shall on the 

death within Australia of the employee's spouse, de-facto 
spouse, father, mother, brother, sister, child or step-child, be 
entitled on notice of leave up to and including the day of the 
funeral of such relation, and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary working days. 
Proof of such death to be furnished by the worker to the 
satisfaction of his employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the worker otherwise would have been on 
duty and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with any 
shift roster or on long service leave, annual leave, sick leave, 
worker's compensation, leave without pay or on a public 
holiday. 

32.—No Reduction. 
This award shall not in itself operate to reduce the wages 

of any worker who is at present receiving above the 
minimum rate prescribed for his class of work. 

33.—Liberty to Apply. 
Liberty is reserved to the parties to apply to amend this 

award in respect of the following provisions—Tools; Shift 
Work. 

34.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to unpaid maternity leave provided 
that she has had not less than 12 months' continuous service 
with the employer immediately preceding the date upon 
which she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

butshall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 
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(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsoiy leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take any paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall the be right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
any employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to the position 
most closely comparable in status and wage to that 
of her former position. 

(11) Replacement Workers 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shall 



inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 
twelve months' qualifying period. 

35.—Paid Leave for English Language Training. 
(1) Leave during normal working hours, without loss of 

pay, shall be granted to employees from non-English 
speaking backgrounds who are unable to meet standards of 
communication to advance career prospects, or who consti- 
tute a safety hazard or risk to themselves and/or fellow 
workers, or are not able to meet the accepted production 
requirements of that particular occupation or industry to 
attend English training conducted by an approved and 
authorised Authority. The selection of employees for 
training will be determined by consultation between the 
employer and the appropriate Union(s). 

(2) Leave will be granted to enable the employees 
selected to achieve an acceptable level of vocational English 
proficiency. In this respect the tuition content, with specific 
aims and objectives incorporating the pertinent factors at 
subclause (3) hereof, shall be agreed between the employer, 
the Union(s) and the Adult Migrant Education Service or 
other approved Authority conducting the training. 

(3) Subject to appropriate needs assessment, participation 
in training will be on the basis of a minimum of 100 hours 
per employee per year. 

The agreed desired proficiency level will take account of 
the vocational needs of an employee in respect of 
communication safety and welfare, and productivity within 
the worker's current position, as well as those positions to 
which the worker may be considered for promotion or 
redeployment. It will also take account of issues in relation 
to training, re-training and multi-skilling, award restructur- 
ing, industrial relations and safety provisions, and equal 
opportunity employment legislation. 

36.—Training Leave. 
(1) The parties to this award recognise that in order to 

increase the efficiency and productivity of the public sector 
metal and engineering industry and to ensure mobility 
within the industry generally, a greater commitment to 
training and skill development is needed. Accordingly, the 
parties commit themselves to— 

(a) developing a more highly skilled and flexible 
workforce; 

(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (2) of Clause 37.—Structural Efficiency hereof, 
or through the establishment of a training committee, the 
employee shall develop a training programme consistent 
with— 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise and the metal and engineering 
industry through courses conducted by accredited 
educational institutions and providers. 

(3) Where it is agreed that a training committee be 
established, such training committee shall be constituted by 
equal numbers of employer and employee representatives 
and have a charter which clearly states its role and 
responsibilities. For example— 

(a) formulation of a training programme and availa- 
bility of training courses and career opportunities 
to employees; 

(b) dissemination of information on training program- 
mes and availability of training courses and career 
opportunities to employees; 

(c) recommendation of individual employees for 
training and reclassification; 

(d) monitoring and advising management and em- 
ployees on the on-going effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with Clause 37.—Structural Efficiency of this award, or 
through a training committee and with the employee 
concerned, it is agreed that additional training in accordance 
with the programme developed pursuant to subclause (2) 
hereof should be undertaken by an employee, such training 
may be either on or off the job. Provided that if the training 
is undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. The employer 
shall not unreasonably withhold such paid training leave. 

(b) Any costs associated with enrolment and the purchase 
of prescribed textbooks, excluding those which are available 
in the employer's technical library, incurred in connection 
with the undertaking of training shall be reimbursed by the 
employer upon production of evidence of such expenditure. 
Provided that reimbursement shall be on an annual basis, 
subject to presentation of reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work, shall be 
reimbursed by the employer. 

(5) All issues of paid training leave, including quantum 
and training consultative committees, shall be reviewed 
between the parties (M.T.F.U. {W.A.J and Government) 
after 12 months operation. The Unions reserve the right to 
press for the mandatory prescription of a minimum number 
of training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an 
individual enterprise and the metal and engineering industry. 

37.—Structural Efficiency. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency, productivity 
and international competitiveness of the metals and engi- 
neering industry and to enhance career opportunities and job 
security of employees in the industry. 

(2) At each workplace or enterprise the employer, 
employees and the relevant Union of Unions shall establish 
a consultative mechanism and procedures appropriate to the 
size, structure and needs of the workplace or enterprise. 
Measures raised by the parties for consideration, consistent 
with the objectives in subclause (1) of this clause, shall be 
processed through that consultative mechanism and proce- 
dures. 

(3) Measures raised for consideration consistent with 
subclause (1) hereof shall be related to implementation of 
a new classification structure, facilitative provisions con- 
tained in this award and, subject to Clause 36.—^Training 
Leave, matters concerning training. 

(4) Without limiting the rights of either the employer or 
a Union to arbitration, any other measure designed to 
increase flexibility at a workplace/enterprise sought by any 
party shall be notified to the Commission and, by agreement 
of the parties involved, shall be implemented subject to the 
following requirements: 

(a) The changes sought shall not affect provisions 
reflecting national standards. 

(b) The majority of employees affected by any change 
at the workplace must genuinely agree to such 
changes. 
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(c) Employees shall not lose income as a result of 
changes. 

(d) The relevant Union or Unions must be a party to 
the agreement. 

(e) The relevant Union or Unions shall not unreason- 
ably oppose any agreement. 

(f) Any agreement shall be subject to the approval of 
the Western Australian Industrial Relations Com- 
mission and, if approved, shall operate as a 
schedule to this award and take precedence over 
other provisions of this award to the extent of any 
inconsistency. 

(5) An agreed new wages and classification structure 
forms a Second Schedule to this award. 

(a) It is agreed between the parties that a transition/ 
implementation period shall operate from the first 
pay period commencing on or after 22 June 1990 
until the first pay period to commence on or after 
22 December 1990. 

(b) The objective of this transition/implementation 
period is— 

(i) to enable all parties to the award to famil- 
iarise themselves with the new wages classi- 
fication and definition structure; and 

(ii) for each enterprise to apply (subject to the 
transitional arrangements below) the new 
wages, classification and definitions struc- 
ture set out in the Second Schedule in place 
of existing arrangements as currently defined 
in Clause 22.—Wages of this award. 

(c) In order to assist in making an orderly transition, 
the following arrangements shall apply:— 

(i) From the first pay period commencing on or 
after 22 June 1990 an employee's new wage 
group shall be determined in accordance with 
Clause 22 of this award. 

(ii) Transfer to the new classification structure 
and definitions shall be at a time determined 
by agreement between the parties, provided 
that the principles set out in the National 
Implementation Manual are adhered to. In 
the interim, the existing definitions in Clause 
6 of this award will apply. 

(iii) The parties at each enterprise shall undertake 
appropriate consultation in accordance with 
subclause (2) of this clause. 

(iv) Upon transition to the new classification 
structure employees, subject to subparagraph 
(iii) hereof will perform work in accordance 
with such new classifications and definitions 
as set out in the Second Schedule in lieu of 
those currently set out in Clause 6 of this 
award. 

(d) Reclassification will be according to the following 
principles:— 

(i) Employees will transfer to the new classifica- 
tion structure without loss of pay in accor- 
dance with a schedule agreed between the 
parties which will Tine-up' the old classifica- 
tions with the new levels. 

(ii) In the event that there is a claim for 
reclassification to a higher level under the 
new structure on the ground that such 
employee possesses equivalent skill and 
knowledge gained through on-the-job experi- 
ence or on any other ground, the following 
principles shall apply:— 
(aa) The parties confirm that an agreed 

disputes avoidance procedure shall be 
followed. 

(bb) Agreed competency standards shall be 
established by the parties in conjunction 
with the relevant National and Stole 
Training Authorities for all levels in any 
new classification structure before any 
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claims for reclassification are proc- 
essed. 

(cc) An agreed accreditation authority shall 
test the validity of an employee's claim 
for reclassification. 

(dd) Reclassification to any higher level 
shall be contingent upon such additional 
work being available and required to be 
performed by the employer. 

(e) The parties are committed to modernising the 
terms of the award and to addressing the issues 
associated with training. They shall adopt the use 
of the National Implementation Manual. The 
Manual may, by agreement between the parties, 
be amended to meet requirements in the public 
sector. 

First Schedule—Named Parties to the Award. 
Union Party 

Metals and Engineering Workers' Union—Western Aus- 
tralian Branch 
Employer Parties 

Minister for Works 
Minister for Water Resources 
Minister for Health 
Board of Management—Princess Margaret Hospital 

Second Schedule—Classification Structure. 

Wage Classification Minimum Training 
Group Title Requirement 
CIO Engineering Tradesperson— Trade Certificate or 

Level I Formal Equivalent. 
C 11 Engineering Employee— Engineering 

Level IV Certificate II. 
C 12 Engineering Employee— Engineering 

Level III Certificate I. 
C 13 Engineering Employee— In-house Training. 

Level II 
Wage Group C13: 
Engineering Employee—Level II 

(Relativity 82%) 
An employee who has completed up to three months 

structured training in order to perform work within the scope 
of this level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level C14 and to the 
level of training— 

Works under direct supervision, either individually 
or in a team environment. 

Understands and undertakes basic quality control/ 
assurance procedures including the ability to recognise 
basic quality deviations and faults. 

Indicative of the tasks which an employee at this Level 
may perform are the following:— 

Repetitive work on automatic, semi-automatic or 
single purpose machines or equipment. 

Assembles components using basic written, spoken 
and/or diagrammatic instructions in an assembly 
environment. 

Basic soldering or butt and spot welding skills or 
cuts scrap with oxy-acetylene blow pipe. 

Uses selected hand tools. 
Clean boilers. 
Maintains simple records. 
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Wage Group €12: 
Engineering Employee—Level III 

(Relativity 87.4%) 
An employee who has completed an Engineering Certifi- 

cate I or equivalent training to enable work to be performed 
within the scope of this level. 

At this Level an employee performs work above and 
beyond the skills of an employee at €13 and in addition— 

Is responsible for the quality of his/her own work, 
subject to routine supervision. 

Works under routine supervision, either individually 
or in a team environment. 

Exercises discretion within the levels of skills and 
training. 

Non-trade engineering skills. 
Basic tracing and sketching skills. 
Receiving, despatching, distributing, sorting, check- 

ing, packing (other than repetitive packing in a standard 
container or containers in which such goods are 
ordinarily sold), the documenting and recording of 
goods, materials and components. 

Basic inventory control in the context of a produc- 
tion process. 

Basic keyboard skills. 
Advanced soldering techniques. 
Attends to boilers. 
Operation of mobile equipment including forklifts, 

hand trolleys, pallet trucks, overhead cranes and winch 
operation. 

Ability to measure accurately. 
Assists one or more tradespersons. 
Welding which requires the exercise of knowledge 

and skills above Level €13. 
Wage Group €11: 
Engineering Employee—Level IV 

(Relativity 92.4%) 
An employee who has completed an Engineering Certifi- 

cate II or equivalent training to enable work to be performed 
within the scope of this Level. 

An employee at this Level performs work above and 
beyond the skills of an employee at €12 and, to the level 
of training— 

Works from complex instructions and procedures. 
Assists in the provision of on-the-job training to a 

limited degree. 
Co-ordinates work in a team environment or works 

individually under general supervision. 
Is responsible for assuring the quality of his/her own 

work. 
Indicative of the tasks an employee at this Level may 

perform are the following:— 
Use of precision measuring instruments. 
Machine setting, loading and operator. 
Rigging (certificated). 
Responsibility for the operation and co-ordination of 

a store. 
Inventory and store control, including computer use. 
Intermediate keyboard skills. 
Basic engineering and fault-finding skills. 
Basic quality checks on the work of others. 
Licensed and certified forklift, engine and crane 

driving operations to a level higher than €12. 
Knowledge of the employer's operations as it relates 

to production processes. 

Wage Group €10: 

Engineering Tradesperson—Level I 
(Relativity 100%) 

An employee who holds a Trade Certificate for a 
Tradesperson's Rights Certificate as an— 

Engineering Tradesperson (Electrical-Elec- 
tronics)— 

Engineering Tradesperson (Mechanical)—Level I; 

Engineering Tradesperson (Fabrication)—Level I; 

and is able to exercise the skills and knowledge of such 
trade. 

An Engineering Tradesperson—Level I works above and 
beyond an employee at CII and to the level of his/her 
training— 

Understands and applies quality control techniques. 

Exercises good interpersonal and communications 
skills, 

Exercises keyboard skills at a level higher than €11. 

Exercises discretion within the scope of this grade. 

Perfonns work under limited supervision, either 
individuality or in a team environment. 

Operates all lifting equipment incidental to the work. 

Performs non-trade tasks incidental to the work. 

Performs work which, while primarily involving the 
skills of the employee's trade, is incidental or periph- 
eral to the primary task and facilitates the completion 
of the whole task. Such incidental or peripheral work 
would not require additional formal technical training. 

Dated at Perth this 24th day of January, 1974. 
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Editor's Note: Previous Reasons for Decisions published 
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WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
PAB No. 66 of 1993. 

BETWEEN: 
Mr A.T. Wiggins 

Recommended Applicant 
and 

Mr J.R. Palmer & Others 
Appellants. 

PAB No. 67 of 1993. 
BETWEEN: 

Mr P.M. Cribb 
Recommended Applicant 

and 
Mr A.R. Riley & Others 

Appellants. 
PAB No. 68 of 1993. 

BETWEEN: 
Mr P.C. Cann 

Recommended Applicant 
and 

Mr J.R. Palmer & Others 
Appellants. 

PAB No. 69 of 1993. 
BETWEEN: 

Mr K.W. Maynard 
Recommended Applicant 

and 
Mr J.R. Palmer & Others 

Appellants. 

PAB No. 70 of 1993. 
BETWEEN: 

Mr T.H. Jackson 
Recommended Applicant 

and 
Mr J.R. Palmer & Others 

Appellants. 

BEFORE THE PROMOTIONS APPEAL BOARD 
POSITION: DISTRICT OFFICER FIRE BRIGADE. 

WA FIRE BRIGADE BOARD 
Appearances: Mr C. McKinley appeared on behalf of the 

Recommended Applicants. 
Mr K. Trainer appeared on behalf of the Appellant, Mr 

A.R. Riley. 
Mr J.D. Miller appeared on behalf of the Appellant, Mr 

J.R. Palmer. 

28 April 1994. 

Declaration. 
WHEREAS the Promotions Appeal Board issued its 
Reasons for Decision on 2 November 1993 and referred a 
question of law to the Full Bench on 5 November 1993; and 

Whereas the Full Bench declared an answer on the matter 
of law on 22 March 1994; 

And whereas each vacancy advertised by the Western 
Australian Fire Brigades' Board, the appointments to which 
have been appealed, does not constitute an office; 

Now therefore, in accordance with the Reasons for 
Decision given on 2 November 1993, the Promotions 
Appeal Board declares that— 

Promotions Appeal Nos. 66,67,68,69 & 70 of 1993 
are a nullity. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner, 

Chairman of the Board. 




