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KENNEDY J 
I would dismiss this appeal, and I publish my reasons. 
Franklyn J, who is unable to be present this morning, is of 
the same view, and I am authorised by him to publish his 
reasons. 
NICHOLSON J 
I would also dismiss the appeal, and I publish my reasons. 
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KENNEDY J 
I have had the benefit of reading the reasons to be 

published by Nicholson J. Generally for those reasons I am 
of the opinion that this appeal must be dismissed, and I 
desire only to make some brief comments of my own. 

By the time the hearing before the Public Service 
Arbitrator was concluded on 28 January 1993, only the 
formality of registration remained to be effected. There was 
no question but that all parties to the agreement were 
seeking its registration and the Arbitrator had clearly 
indicated that the agreement would be registered. 

Accepting, for the present purposes, that there was 
relevantly a decision which was required first to be drawn 
up as minutes, pursuant to s 35 of the Industrial Relations 
Act 1979, this exercise presented no complications and, in 
the absence of leave to reopen the matter, did not provide 
any opportunity for any party to debate the Arbitrator's 
determination to register the agreement. 

If authorities from the civil jurisdiction in relation to 
reopening hearings are to be applied by analogy, then this 
case is to be compared with a civil case in which the reasons 
for judgment have been delivered, and the primary consider- 
ation in deciding whether to reopen the case is not simply 
that of embarrassment or prejudice to the other side—see 
Smith v. New South Wales Bar Association (1992) 176 CLR 
256, at 266-267. 

In my opinion, the critical time at which the parties were 
required to be seeking registration of the agreement was the 
time of the hearing before the Arbitrator on 28 January 1993. 
Thereafter, the mere fact that one or more of the parties had 
second thoughts did not justify the reopening of the matter. 
Of course, if an agreement had been obtained by misrepre- 
sentation or by fraud, a different view might well be taken. 

It was argued under ground 4 of the grounds of appeal 
that, in registering the agreement for a term of three years, 
the Arbitrator failed to require the parties to effect a 
necessary and desirable variation for the purpose of giving 
clear expression to the true intention of the parties, which 
was that the agreement should have a term of one year. On 
the basis of the foregoing, the time at which to have sought 
that variation was the time of the initial hearing; but, in any 
event, the argument proceeds upon an entirely false premise. 
It is quite clear that the true intention of the parties was not 
that the agreement should have a term of one year, but that 
it should be reviewed after one year and, effectively, at that 
time, the consent of all parties would be required for any 
variation of the agreement. If unanimous agreement were 
not forthcoming, or if the appellants could not establish a 
change of circumstances since the making of the agreement, 
so as to bring the case within s 43(2)(a), the agreement 
would run its course. The reality is that the side agreement 
added nothing to s 43(2)(b) other than an agreement to 

review the position after 12 months, without, however, any 
undertaking on anyone's part to agree to a variation. 

This appeal should be dismissed. 
FRANKLYN J 

The appellants appeal against the decision of the Full 
Bench of the Industrial Relations Commission whereby it 
dismissed an appeal to it from the decision of the 
Commission constituted by the Public Service Arbitrator 
("the Arbitrator") whereby, pursuant to s41 of the Industrial 
Relations Act 1979 ("the Act") he registered an agreement 
with respect to industrial matters made between the 
appellants as employers of the one part and the respondent 
as an association of employees of the other. The grounds of 
appeal are as follows: 

"The Full Bench erred in law in— 
1. Holding that the Public Service Arbitrator was 

still entitled to register the Facilities Agreement 
1992 ('the agreement') under section 41 of the 
Industrial Relations Act 1979 ('the Act') when, 
immediately prior to such registration, all of the 
parties to the agreement except one no longer 
sought registration of the agreement. 

2. Holding that subsection 41(2) of the Act was 
sufficiently complied with such that the Public 
Service Arbitrator was bound to register the 
agreement if all of the parties to an agreement, at 
some stage in the proceedings, had agreed to the 
registration of the agreement as an industrial 
agreement 

3. Holding that the appellants were not, as a matter 
of law, permitted to repudiate their agreement to 
registration having once consented to such regis- 
tration. 

4. Further and the alternative, in not upholding the 
appeal on ground (ii) below in that having found 
as a fact that the parties to the agreement by 
exchange of letters had agreed to review the terms 
of the agreement after one year, held that there 
was at no time any requirement under section 
41(3) of the Act for the Public Service Arbitrator 
to vary the three-year term of the agreement. 
(ii) In registering the agreement for a term of 3 

years he failed to require the parties to effect 
a variation for the purpose of giving a clear 
expression to the true intention of the parties 
which was that the agreement should have a 
term of 1 year." 

The relevant facts are as follows. 
On 23 December 1992 the agreement in question ("the 

agreement") was signed by and on behalf of the parties 
thereto after a considerable period of negotiation. By letter 
dated 13 November 1992 written on behalf of the appellants 
to the respondent, the appellants confirmed that they agreed 
to a three year term for the agreement subject to the 
conditions, which, it is common ground, were agreed to by 
the respondent, that, after one year of the three year term, 
the agreement would be reviewed by a committee of three, 
which would include a representative of the appellants and 
the respondent respectively, which would then make 
recommendations as to any changes to its terms and that the 
parties to the agreement would then apply to the Commis- 
sion under s43(2) of the Act to make any changes 
unanimously recommended by that committee. The letter 
also accepted that application for registration of the 
agreement would be lodged by the respondent. Such an 
application was duly lodged and came before the Arbitrator 
on 28 January 1993. It was then made clear to the Arbitrator 
by those appearing for the appellants and respondent 
respectively that the application was by all parties to the 
agreement for its registration pursuant to s41(2). That it was 
such an application is conceded by the appellants. It was 
explained to the Arbitrator that the purpose of the 
application was "to formalise existing arrangements that 
currently operate in the public sector'' and it was sought that 
registration have effect immediately. The appellants' repre- 
sentative expressly spoke in support of registration from that 
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date and advised the Arbitrator of the agreement to review 
evidenced by the letter of 13 November 1992. He stated that 
if on the review the parties "agree that there is something 
that needs altering in it then, notwithstanding the term of the 
agreement, we will return to alter those conditions". There 
was no objection by the respondent's representative to this 
statement . The reference to a "return" there made was 
clearly, in my view, a reference to a return for the purposes 
of an application under s43. The Arbitrator accepted, again 
without protest, that the agreement was "merely a formali- 
sation of arrangements that have been in place for some 
lengthy period of time". He went on to state that as such 
it could be approved and "will be registered by the 
Commission". I assume by his reference to approval that the 
Arbitrator was indicating that the agreement was in no way 
contrary to any of the matters referred to in s41(2) and 
required no variation pursuant to s41(3). Those provisions 
are set out subsequently herein. The papers reveal that a 
minute was subsequently issued and 31 March 1993 fixed 
as a date for a "speaking to the minutes". It is clear on that 
material and from what ensued that the Arbitrator and the 
parties considered that a decision on the application must 
issue after being initially drawn up as "minutes" and that 
the parties should have the opportunity of speaking thereto 
before delivery of the minute as the decision of the 
Commission, these all being matters provided for by s35 in 
respect of decisions of the Commission. 

By letter dated 26 March 1993 the appellants advised the 
Arbitrator that, because of the election of a new government, 
"previous instructions and authorisations in respect of the 
matter are no longer applicable'' and that on 31 March 1993 
they would apply for the matter to be relisted for hearing. 
On 31 March 1993 the appellants were represented by a 
different agent to that who had represented them on 28 
January. The Arbitrator announced that although he had the 
power to re-open the hearing, whether or not he would do 
so would depend on the outcome of the parties' submissions. 
Appellants' representative informed him that the employers 
sought to "withdraw consent to the principle of the 
agreement at this stage" pending further discussions 
between the parties in relation to enterprise bargaining and 
the role and authority of workplace representatives in that 
process. He stated that they were not wishing to repudiate 
the agreement as such, but did not wish it registered at that 
stage pending further discussions. The Arbitrator indicated 
that, in his view, re-opening the application was inappropri- 
ate in the case of "registered industrial agreements" which, 
he said, came before the Commission without argument or 
submission or alternatively with brief submissions to show 
that they were not outside wage fixing principles. He 
required the appellants' representative to explain his 
submissions further. He was again informed that the 
employers wished to withdraw consent to registration of the 
agreement pending further talks. The Arbitrator drew 
attention to the letter of 26 March (earlier referred to) and 
to a further letter dated 30 March 1993 in which the 
employers advised that they would be seeking to have the 
matter re-opened in order to withdraw previous consent and 
which went on to state: 

"The Government will submit that the implementa- 
tion of a facilities agreement of this type would be more 
effective if it was given a stronger enterprise focus. 
This could result in the incorporation of these or similar 
terms in Enterprise Bargaining Agreements negotiated 
by individual enterprises and could form part of the 
commitment of the parties to the process". 

He pointed out again that the parties had applied to the 
Commission for registration of the agreement in its existing 
terms. He suggested that on the face of it the change of 
government had resulted in a wish to resile from that 
agreement. The employers' representative then informed 
him that the employers wished to "re-assess the agreement, 
particularly in light of enterprise bargaining and enterprise 
bargaining focus of this government and particularly 
employers wishing to embrace the principles of enterprise 
bargaining". The Arbitrator drew attention to the provisions 
of s31(3) of the Act which provides "that a person or body 
appearing by a legal practitioner or agent before the 

Commission is bound by the acts of that legal practitioner 
or agent". The employers' representative agreed that on 28 
January 1993 the then representative had acted on the 
employers' insfructions in supporting and joining in the 
application for registration. After further discussion the 
Arbitrator pointed out that he had announced his "decision" 
on 28 January 1993, that a minute of his decision had issued 
and there was no doubt that agreement had been reached and 
that the advocates for the respective parties had been 
properly instructed. He went on to say "prima facie I have 
an obligation to issue this order and today was the speaking 
to the minutes at which that was to be done". He was 
referred by respondent's representative to the mandatory 
provisions of s41(2) and to the provisions of s43 which 
enable variation of the agreement. It was pointed out that he 
had already issued his minute of decision. That representa- 
tive also submitted that there was no requirement and no 
need for speaking to the minutes in the case of an industrial 
agreement and that it was too late for the matters raised by 
the employers to be then considered. He drew attention to 
the judgment of Brinsden J (with whom Kennedy and 
Rowland JJ agreed) in The Australian Bank Employees' 
case(1990) 70 WAIG 2086 at 2087 as to the construction of 
s41 (2) and (3) in which his Honour held that if the agreement 
the subject of the application is not contrary to the particular 
matters referred to in subs (2) "the Commission is bound 
to register that agreement as an industrial agreement", he 
then going on to deal with the effect of subs (3) where 
applicable. After further discussion and submissions as to 
what might have been done to vary the terms of the 
agreement prior to the close of proceedings on 28 January 
1992, the merits of which need not now concern us, the 
Arbitrator accepted respondent's representative's submis- 
sions and concluded that, the parties having come to the 
Commission with a signed agreement which they had 
confirmed as their agreement and asked to have registered, 
the Commission was bound to register the same. 

It is not in dispute that the agreement is one to which 
s43(l) applies. It becomes an industrial agreement only if 
and when it is registered as such by the Commission (s7). 

Sections 41(2) and (3) as they then were provided as 
follows: 

"(2) Subject to subsection (3), where the parties to an 
agreement referred to in subsection (1) apply to 
the Commission for registration of the agreement 
as an industrial agreement the Commission shall, 
if and to the extent that the terms of the agreement 
are not contrary to this Act or any General Order 
made under section 51, or any principles formu- 
lated in the course of proceedings in which a 
General Order is made under section 51, register 
the agreement as an industrial agreement. 

(3) Before registering an industrial agreement the 
Commission may require the parties thereto to 
effect such variation as the Commission considers 
necessary or desirable— 

(a) for the purpose of giving clear expression to 
the true intention of the parties; or 

(b) to remove any inconsistency with an award 
that is in force in relation to any employer or 
employee bound by the industrial agreement. 

(4) ..." 
Section 43 as it then was provided: 

43. (1) An industrial agreement may be varied, 
renewed, or cancelled by a subsequent agreement made 
by and between all the parties thereto and in so far as 
the agreement relates to an employer, organization or 
association of employers, on the one hand, and to an 
organization or association of employees, on the other 
hand, it may be varied, renewed or cancelled by a 
subsequent agreement between that employer, organi- 
zation or association of employers and that organiza- 
tion or association of employees. 

(2) On the application of any party to an industrial 
agreement the Commission may, by order, vary the 
industrial agreement at any time while the agreement 
is in force if and to the extent that the terms of the 
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variation are not contrary to this Act, or any General 
Order made under section 51 or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51, and if— 

(a) in the opinion of the Commission— 
(i) circumstances have arisen since the making 

of the agreement that at the time the 
agreement was made could not reasonably 
have been foreseen by the parties to the 
agreement; and 

(ii) those circumstances render the provisions of 
the agreement, or any of them, no longer just; 
or 

(b) all the parties to the agreement agree that the 
agreement be so varied by the Commission, 

and the agreement shall be varied accordingly." 
There is no suggestion that the terms of the agreement are 

in any way contrary to the Act or any General Order made 
under s51 or that the application for registration was not in 
conformity with the regulations relating to the registration 
of industrial agreements (rl5). In my opinion, the effect of 
s41(2) in the circumstances of this case is that when the 
parties applied to the Commission constituted by the 
Arbitrator for registration of the agreement as an industrial 
agreement, the Arbitrator, "subject to subsection (3)", was 
obliged to so register it. (The Australian Bank Employees' 
case supra). Had it been the case that any of its terms were 
contraiy to any of the matters specified in s41(2) then the 
Arbitrator, "subject to subsection (3)", was nevertheless 
obliged to register it to the extent that it was not so contrary. 
As to the requirement of registration, s41(2) is in mandatory 
terms. "Subject to subsection (3)", all that was required to 
be done for that obligation to arise was that the parties apply 
to the Commission for registration of an identified agree- 
ment which complied with s41(l). 

Section 41(3) could only have effect on the requirement 
to register imposed by s41(2) if the Arbitrator was of the 
view that the agreement required variation to give clear 
expression to the true intention of the parties which the 
agreement was intended to evidence or to remove any 
inconsistency with an award of the nature referred to in 
s41(3)(b). It confers on the Commission (in this case the 
Arbitrator) the power to require the parties to vary that 
agreement as die Commission considers necessary or 
desirable to achieve one or both of the results specified in 
sub-paras (a) and (b). The parties have no right to require 
any such variation. They have produced and applied for 
registration of the agreement they wish to have registered 
(s41(l)). In my opinion, although s41(3) provides that the 
Commission "may" require the parties to vary the 
agreement in terms of subparas (a) or (b) or both, it is a 
power which must be exercised where an occasion identified 
by its provisions arises. It seems obvious that in the area of 
industrial relations, an agreement which is to bind employ- 
ers and employees as provided for by s41(4) should give 
clear expression to the intention of the parties and be 
consistent with an award of the nature referred to in 
s41(3)(b) and that if the Commission is of the opinion that 
a relevant variation is necessary it should require the 
necessary or desirable variation to be made if registration 
is to be effected. In my opinion, the word "may" in s41(3) 
is used by way of conferral of a power which the 
Commission shall exercise in the appropriate case. The 
power is one of the nature discussed in "Craie's On Statute 
Law" (7th ed) at 285 and Statutory Interpretation in 
Australia" (3rd ed) (Pearce and Geddes) at 198 para 11.6. 
In the present case it is clear that the Commission had no 
cause to exercise that power. In my opinion, that it did not 
exercise the power does not mean that it thereby made a 
'decision' within the meaning of the Industrial Relations Act 
not to exercise the power, thereby bringing into operation 
the provisions of ss34 and 35. The non-exercise of a power 
because its use is not required is not an order or declaration 
or a determination or ruling within the meaning of the Act. 
(See definition of "decision" and "finding" s7). 

It is for the Commission to determine whether there is 
cause for it to exercise the power conferred by s41(3). If it 

does not exercise that power then it must register the 
agreement as produced to it. If it does exercise the power 
and requires such a variation, it thereby requires the parties 
to enter into an agreement which, in some material respect, 
may well differ from the agreement produced for registra- 
tion. Indeed the required variation may be one with which 
the parties disagree or cannot agree upon between them- 
selves. The Commission's right to "require" that such a 
variation be effected must be read in the context of s41 as 
a whole and sub-s(3) in particular. If there is to be 
registration of the agreement it must firstly be varied in 
accordance with the requirement. If the requirement to vary 
is not met by the parties and is maintained by the 
Commission then the agreement remains unregistered and 
does not have the force of an industrial agreement. 

In the present case, application for registration was made 
by the parties on 28 January 1993. The Arbitrator was 
clearly of the view that no variation contemplated by s41(3) 
provision was necessary or desirable. He made no require- 
ment to that end and announced that the agreement as 
produced for registration would be registered. He was not 
there making a decision. He was announcing the effect of 
s41(2) in the absence of any cause to exercise the s41(3) 
powers. He was correct, in my opinion, in holding that he 
was bound to register the agreement. 

The Act makes no provision for the time within which an 
agreement, the registration of which is sought under s41, 
must be registered. Nor does it provide any machinery for 
such registration. In the present case a minute of "decision" 
was issued and an appointment made for "speaking to" that 
minute. This seems to have been done under the belief that 
the provisions of ss 34 and 35 applied. For reasons already 
given, in my opinion, they did not. There is no question of 
die application of s35 as there is nothing to which either 
party can speak. Registration is to be effected. When on 31 
March 1993 the employers sought to withdraw their consent 
to registration it was, in my view, too late for them so to do. 
The application had been made by duly authorised and 
instructed representatives of the parties who had confirmed 
that it was the application of all parties for registration of 
the agreement. Pursuant to s41(2) an obligation on the part 
of the Commission to register the agreement then arose. In 
my view, the duty imposed by s41(2) to register cannot be 
nullified by a subsequent decision of any party to the 
agreement to withdraw consent to its registration and that, 
it seems to me, is the conclusion arrived at by the Arbitrator. 
Having heard from all parties, he registered the agreement 
on 1 April 1993. He did so by way of an "Order" dated 1 
April 1993 by which he declared the agreement to be 
' 'hereby registered''. He went further however, and declared 
it to have been registered "with effect from 28 January 
1993". 

There is nothing in the Act which authorises or permits 
the Commission to order that an agreement registered as an 
industrial agreement have effect from a date earlier that the 
date of registration. By definition (see s7) an agreement only 
becomes an "industrial agreement" when registered as 
such. The Act gives effect only to the provisions of an 
"industrial agreement". To order that on registration it have 
effect from a date prior to its registration is to purport to give 
effect to it as an industrial agreement over a period of time 
when it was not in fact such. That in my opinion, is clearly 
contrary to the provisions of ss7 and 41. In my opinion, the 
industrial agreement took effect as such only from the date 
of its registration. 

The above reasons deal with all of the grounds of appeal, 
each of which in my opinion fails for the reasons I have 
identified. The Full Bench did not err in dismissing the 
appeal to it. I would dismiss this appeal. 
NICHOLSON J 

The essential point raised by this appeal is whether a 
Commissioner acting as a Public Service Arbitrator ("the 
Arbitrator") who has heard, determined and pronounced 
upon an application for registration of an industrial 
agreement without perfecting his decision by making an 
order to that effect, properly proceeded to order registration 
of it after one the parties notified him that it no longer 
consented to the application for registration and wished an 
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adjournment to enable more discussions to take place 
between the parties. The appeal is brought against a decision 
of the Full Bench dismissing an appeal against the decision 
of the Arbitrator. 

The facts as they appear from the findings of the 
Arbitrator or as conceded or submitted by consent on the 
hearing of this appeal are as follows. The respondent is an 
organisation registered under the Industrial Relations Act 
1979 ("the Act") and has wide coverage of persons 
employed as public servants, in statutory authorities, and in 
the public sector. The appellants are all statutory authorities, 
government departments or their heads and other govern- 
ment employers. 

On 23 December 1992 an agreement ("the Agreement") 
entitled Facilities Agreement 1992 was executed by the 
Public Service Commissioner and on behalf of the Depart- 
ment of Productivity and Labour Relations, the Western 
Australian Fire Brigades Board and the respondent. The 
Agreement incorporated existing Government policies on 
paid leave for employee representatives, defined the role and 
responsibilities of workplace representatives, provided 
principles governing the way in which they would operate 
and outlined a grievance procedure. Although the Agree- 
ment was not executed on behalf of all the present appellants 
it was common ground that it should be treated as if it had 
been. 

On 24 December 1992 an application was made to the 
Commission by the respondent as applicant for the 
registration of the Agreement as an industrial agreement 
pursuant to s 41 of the Act. Relevant portions of that section 
as they read at the time of the application are as follows: 

"41. (1) An agreement with respect to any industrial 
matter or for the prevention or resolution under this Act 
of disputes, disagreements, or questions relating thereto 
may be made between an organization or association 
of employees and any employer or organisation or 
association of employers. 

(2) Subject to subsection (3), where the parties to an 
agreement referred to in subsection (1) apply to the 
Commission for registration of the agreement as an 
industrial agreement the Commission shall, and to the 
extent that the terms of the agreement are not contrary 
to this Act or any General Order made under section 
51, or any principles formulated in the course of 
proceedings in which a General Order is made under 
section 51, register the agreement as an industrial 
agreement. 

(3) Before registering an industrial agreement the 
Commission may require the parties thereto to effect 
such variation as the Commission considers necessary 
or desirable— 

(a) for the purpose of giving clear expression to the 
true intention of the parties; or 

(b) to remove any inconsistency with an award that 
is in force in relation to any employer or employee 
bound by the industrial agreement." 

It was not in dispute that until registration, the Agreement 
was not an industrial agreement to which other provisions 
of the Act, including the enforcement provisions in s 83, had 
application. 

The application came on for hearing before the Arbitrator 
on 28 January 1993. It is common ground that on that 
occasion, after hearing argument in which the appellants 
joined, the Arbitrator reached and pronounced the decision 
that the Agreement would be registered by the Commission. 
Although the power of the Arbitrator arising under s 41(2) 
was to "register" the Agreement, he neither purported to 
do so nor took any step to order registration. It was accepted 
by the parties that an order for registration was necessary to 
effect that objective. 

In reaching his decision the Arbitrator found that the 
purpose of the Agreement was to formalise arrangements 
which had been in place for a lengthy period and accordingly 
it should be registered. Before him was an exhibit being a 
circular dated 28 July 1992 in which it was stated that the 
Cabinet Sub-committee on Labour relations had endorsed 

the Agreement for the operation of Civil Service Association 
work-place representatives in government agencies. 

In the course of submissions on behalf of the present 
appellants their representative stated to the Arbitrator that 
the parties to the Agreement had agreed by exchange of 
letters to review its operation after 1 year and to return to 
alter the Agreement if that proved necessary. That was a 
reference to correspondence dated 13 November 1992 
written by the Director of Labour Relations Services on 
behalf of the all the appellants to the respondent stating that 
there was agreement to the three year term of the Agreement 
on condition that a review would take place after one year, 
following which the parties would apply to the Commission 
under s 43(2)(b) of the Act to vary the Agreement (although 
this appears to wrongly state the effect of that sub-section). 

The application was listed for a ' 'speaking to the 
minutes" to take place on 31 March 1993. The authority for 
speaking to the minutes arises in s 35 of the Act which reads: 

"35. (1) Subject to this section, the decision of the 
Commission except a direction, order or declaration 
under section 32 or an order for dismissal shall, before 
it is delivered, be drawn up in the form of minutes 
which shall be handed down to the parties concerned 
and, unless in any particular case the Commission 
otherwise determines, its reasons for decision shall be 
published at the same time. 

(2) At the discretion of the Commissioner giving the 
decision the minutes and reasons for decision may be 
handed down by the Registrar. 

(3) The parties concerned shall, at a time fixed by 
the Commission, be entitled to speak to matters 
contained in the minutes of the decision and the 
Commission may, after hearing the parties, vary the 
terms of those minutes before they are delivered as the 
decision of the Commission. 

(4) The Commission, with the consent of the parties, 
may waive the requirements of this section in any case 
in which it is of the opinion that the procedures therein 
prescribed are inappropriate or unnecessary.'' 

This section applies to a "decision" of the Commission. 
A decision is defined to "include" an award, order, 
declaration or finding —s 7(1)—but it is clear that a decision 
must also be made to register under s 41(2). The parties did 
not put into contention die appropriateness of a speaking to 
the minutes taking place in relation to an application under 
s 41(2) and that concession is consistent with their 
acceptance of the necessity for an order to be made before 
the Arbitrator exercised his power arising under s 41(2) to 
register the Agreement. It may be arguable whether a 
speaking to the minutes was required in the circumstances 
but, given the views of the parties, I proceed on the basis 
that they were entitled to expect such a hearing in relation 
to the formulation of an order for registration following upon 
the hearing of the application for registration. 

Prior to the application coming on, correspondence was 
exchanged between the parties in which it was made 
apparent that the appellants wished to make submissions on 
that occasion to the have the matter re-listed for hearing 
because, as the result of the election of a new State 
Government, "previous instructions and authorisations in 
respect to the matter were no longer applicable." The 
appellants said they wished to have the matter re-opened in 
order to withdraw previous consent to registration. 

On the commencement of the speaking to the minutes the 
Arbitrator stated that there was power to re-open until the 
minutes were deposited in the registry and that the question 
was whether it was appropriate to re-open the matter. He 
then heard submissions. Although the matter was put in 
various ways by the representative of the appellants, he 
made it clear in the course of his submissions that what the 
appellants wished to do was to withdraw consent to the 
registration of the Agreement proceeding in order that 
further discussions could take place between the parties. 
During the course of submissions the Arbitrator expressed 
the view that it was unusual to register an agreement of this 
character for a period in excess of 1 year. However, he 
concluded by accepting the submissions for the respondent 
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that, having reached the decision on 28 January 1993 that 
the Agreement was registrable, he was bound to register it 
in those terms and it was not competent to him to consider 
the matters raised any further. On my reading of his reasons 
he changed his view that he had a discretion and was 
persuaded by submissions for the respondents that, having 
pronounced his decision on 28 January 1993, he was obliged 
to register the Agreement and was devoid of authority to 
hear the submissions for the appellants. Put another way, I 
do not think it is a correct reading of the Arbitrator's reasons 
that he in fact exercised a discretion and did so adversely 
to the appellants because of legal considerations. In my view 
he was persuaded, wrongly as I will find, that he had no 
discretion in the matter because of the use of the word 
"shall" in s 41(2). 

The consequence of this decision was that on 2 April 1992 
the Commissioner ordered "that the Agreement—is hereby 
registered as an Industrial Agreement with effect on and 
from the 28th day of January 1993." For both parties it is 
conceded that the Arbitrator in this case did not have the 
power to make his order retrospective and that the order took 
effect only from the date upon which it was made. 

The Arbitrator's order was appealed to the Full Bench. In 
its reasons the Full Bench said that there was power under 
the Act to give leave to re-open pursuant to the powers in 
s 27(l)(v) of the Act, which provides a power to the 
Commission to give "all such directions and do all such 
things as are necessary or expedient for the expeditious and 
just hearing and determination of the matter." It therefore 
considered the Arbitrator had not been functus officio and 
had the power on 31 March 1993 to re-open the application 
in proper circumstances. 

So far as the exercise of that discretion was concerned, 
the Full Bench found there were a number of considerations 
relevant to the exercise of the discretion. These were that no 
application was made to call fresh evidence but only to 
adjourn proceedings after 2 years of negotiations; the 
application was made at a time when the only relevant right 
was to speak to the minutes; the application had been in the 
nature of a consent judgment; the appellants could (in the 
view of the Full Bench) have been estopped from denying 
they had consented to the application (a matter they did not 
seek to deny) or would be held to have waived the right to 
withdraw their consent; the considerations in s 26 of the Act 
(justice, equity, good conscience and the substantial merits 
of the matter) fell on the side of the respondent, given that 
it had relied upon the consent of the appellants in 
negotiations extending over 2 years; this was not a case 
where variation was sought to the Agreement but where 
effectively it was sought effectively to repudiate the 
Agreement; dicta in Smith v. New South Wales Bar 
Association (1992) 176 CLR 256{xe "Smith v. New South 
Wales Bar Association (1992) 176 CLR 256" at 265 
supported the exercise of the discretion against a general 
re-opening; and it was not in the public interest that an 
agreement reached after two years of negotiations should be 
permitted to be lightly repudiated. The Full Bench, 
notwithstanding the reliance of the Arbitrator on the view 
that he was functus officio and did not have a discretion to 
exercise, found he had not erred in the exercise of his 
discretion and dismissed the appeal. 

The first ground of appeal is that the Full Bench erred in 
law in holding that the Arbitrator was still entitled to register 
the Agreement under s 41 of the Act when all of the parties 
to it except one no longer sought registration of it. In oral 
argument on the hearing of this appeal it was conceded on 
behalf of the appellants that there was no right to withdraw 
the consent to registration without leave of the Arbitrator. 
This concession carries with it the further concession that 
the parties were bound to come back to the Arbitrator. What 
then was appropriate in law was, in my opinion, correctly 
perceived by the Full Bench, namely that the Arbitrator had 
power to re-open the application and it then fell to his 
discretion whether to do so. This accords with the usual 
position at law where an order has been pronounced but not 
entered; Smith (supra) and the cases cited in Seaman, Civil 
Procedure in Western Australia (1990) p7775, para 34.5.17. 
In my view, the presence of the word "shall" in s 41(2) does 

not have the effect of overriding this usual position. Much 
more explicit provision would be necessary in my opinion 
for that to be achieved and for an applicant to lose finally 
the control over the application made by that party without 
securing a further hearing from the tribunal to which the 
application had been made. I do not consider the first ground 
can be made out. 

The second ground is that the Full Bench erred in holding 
that if all parties to an agreement had at some stage agreed 
to the registration of the Agreement that was sufficient to 
occasion the Commissioner as Public Service Arbitrator to 
be bound to register the Agreement. I find it difficult to 
extract from the reasons of the Full Bench that it did in fact 
so hold. In my view the ratio decidendi of the decision of 
the Full Bench was that the Arbitrator had correctly 
exercised the discretion arising in him upon the application 
for withdrawal of consent and adjournment being made on 
behalf of the appellants. 

The third ground is that the Full Bench was in error of 
law in holding the appellants were not, as a matter of law, 
permitted to repudiate their agreement to registration having 
once consented to such registration. I take this to be a 
reference to what was said by the Full Bench in relation to 
estoppel. As a matter of fact, the appellants did not seek to 
deny their consent had been given in the past. No argument 
was addressed to the correctness in law of the conclusion 
of the Full Bench that the appellants would be held to have 
waived the right to withdraw their consent. In any event the 
Full Bench acknowledged that these matters had not been 
raised before the Arbitrator and that they were "not essential 
to the disposition of this case." The correctness of the Full 
Bench's conclusions in that respect was not pressed on the 
hearing of the appeal. In my view the ground was not made 
out. Had it been made out, I do not consider it would have 
led to the appeal succeeding because, even if the Full Bench 
was in error on that conclusion, it was nevertheless correct 
in the conclusion which it reached. 

For the appellants the argument on these three grounds 
of appeal was supported by reference to what was said by 
Brinsden J in Australian Bank Employees, Union v. 
Federated Clerks' Union of Australia (1990) 70 WAIG 
2086(xe "Australian Bank Employees, Union v. Federated 
Clerks' Union of Australia (1990) 70 WAIG 2086" at 2087 
where he said: 

"My construction of the above subsections is this. 
The parties to an agreement in respect of an industrial 
mater if it be their wish may apply for registration of 
that agreement as an industrial agreement. If the 
agreement is not contrary to the particular matters 
referred to in subsection (2) the Commission is bound 
to register that agreement as an industrial agreement. 
The only modification upon that obligation is as is 
provided in subsection (3). Even then the parties may 
not be prepared to proceed with the application as 
varied pursuant to such a requirement, the matter of 
registration being entirely for them." 

This same passage was relied upon by counsel for the 
respondent in the proceedings before the Arbitrator. In my 
opinion the learned judge, in the final sentence in the 
passage quoted, was addressing an entirely different issue 
to that in the present case: he was concerned with a variation 
required by the Commission in the exercise of the discretion 
arising upon the application for registration being lodged. 

The case for the respondent on the hearing of the present 
appeal was that the Arbitrator had possessed a discretion and 
exercised it correctly. For the reasons given, I consider it to 
be correct that the Arbitrator did have a discretion upon the 
request to withdraw consent to registration and for an 
adjournment being made on behalf of the appellants. The 
case for the appellants did not contend that, if the Full Bench 
was correct in considering there was a discretion, it was 
incorrect in its conclusion that the factors supporting the 
exercise of the discretion against re-opening the matter 
significantly outweighed those supporting its re-opening. It 
is not a ground of appeal that the Full Bench was wrong in 
that conclusion. The first three grounds of appeal are based 
on the common thread that the appellants, by withdrawing 
their consent to registration and requesting an adjournment, 
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removed the jurisdictional base upon which the Arbitrator 
could move to register the Agreement. As has been said, that 
contention cannot sit with the further submission for the 
appellants that the leave of the Arbitrator was necessary; nor 
does it sit with the law I consider to be applicable on such 
an application. 

The fourth ground of appeal is that the Full Bench was 
in error in not upholding the ground of appeal from the 
decision of the Arbitrator to the effect that he erred in law 
in registering the Agreement for 3 years and failed to require 
the parties to effect a variation for the purpose of giving a 
clear expression to the true intention of the parties which 
was that the Agreement should have a term of 1 year. The 
factual foundation for this ground is simply not present; it 
is clear that what the parties agreed was to review the 
Agreement after 1 year and to apply for a variation to it. 
There was therefore no common intention in the terms relied 
upon to which the Arbitrator could have given effect in the 
exercise of his powers arising on the hearing of the 
application for registration under s 41(3)(a). 

For these reasons I would dismiss the appeal. 
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The respondent sought an order that the stay of 
proceedings in matter No 1167 of 1992, operating as the 
result of the institution of appeal IAC 9 of 1993, be lifted. 
Following the hearing of argument, I ordered the removal 
of the stay, and I now publish my reasons for having done 
so. 

By an application dated 28 August 1992, the respondent 
applied to register alterations to its name and to its rules. The 
alteration to its name involved the incorporation in it of the 
words "Liquor" and "Hospitality". TTie alteration to its 
rules concerned eligibility for membership of the respon- 
dent. On 17 November 1992, the appellant filed a notice of 
objection to the proposed new name and to the amendments 
to the eligibility rule which, it was claimed, sought to cover 
the same industries as those already covered by the 
appellant. One of the grounds of its objection was that the 
Full Bench was obliged in the circumstances, by the 
provisions of ss 55 (5) and 6 (e) of the Industrial Relations 
Act 1979, to refuse the application, as it would lead to 
confusion and industrial disputation. It was not then 
suggested that the Full Bench had no jurisdiction to deal 
with the matter. In addition to the appellant, a number of 
other persons filed notices of objection or notices of 
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intervention; some filed both a notice of objection and a 
notice of intervention. 

On 19 April 1993, the matter came on for hearing before 
the Full Bench, which ordered, inter alia, that the appellant's 
application for leave to object be granted. Then, on 23 April 
1993, the appellant, by an oral application, sought the 
dismissal of the respondent's application for want of 
jurisdiction. Further, and in the alternative, it was contended 
for the appellant that the Full Bench ought to exercise its 
jurisdiction under s 27 (1) (a) (ii) and (iv) of the Act and 
dismiss the respondent's application or refrain from hearing 
it. 

The Full Bench unanimously dismissed the appellant's 
application. It published its reasons on 29 April 1993. In the 
meantime, however, the appellant had given notice of appeal 
from the decision of the Full Bench upon the grounds that 
it had acted without or in excess of its jurisdiction and 
further erred in law in that: 

(a) By reason of the provisions of s 55 (5) and s 6 (e) 
of the Act, the Full Bench only had jurisdiction to 
dismiss the application, there being no "good 
reason" disclosed on the face of the application 
to enable the Full Bench to permit the respondent 
to amend its rules. 

(b) By reason of the provisions of s 55 (5) and s 6 (e) 
of the Act, the Full Bench was obliged to 
summarily terminate the proceedings, given that 
the respondent was seeking to change its constitu- 
tion rule to cover as members all of those persons 
presently entitled to be members of the appellant. 

The respondent had by this time commenced the 
presentation of its case before the Full Bench. One of its 
witnesses gave evidence on the first of a number of days 
which had been set aside for the hearing. The hearing was 
resumed on the following day, 27 April 1993, when Mr 
Nisbet, appearing for the appellant, informed the Full Bench 
that a notice of appeal had been filed in relation to the 
matter. After argument, the Full Bench announced that, 
having considered the notice of appeal, it was of the view 
that further proceedings were stayed pursuant to reg 6 of the 
Regulations of the Western Australian Industrial Appeal 
Court. The respondent's application, at this time, was still 
listed for further hearing before the Full Bench on 28,29 and 
30 April and 3 May 1993. The respondent was ready to 
present its case and it had issued summonses to a number 
of witnesses. I was informed that the lifting of the stay would 
enable the Full Bench to proceed with the hearing on the last 
two days of the period initially allocated for the hearing. 
While one or two further days might become available prior 
to 28 June 1993, the most likely date for the resumption of 
the hearing of the application will be 28 June 1993. 

It is necessary for the understanding of the argument 
before me to refer to a number of the provisions in the Act. 
The respondent's initial application was made under s 62, 
sub-s (4) of which applies s 55 (and ss 56 and 58 (3)), "with 
such modifications as are necessary, to and in relation to an 
application by an organization for alteration of a rule" 
relating to its name and the qualifications of persons for 
membership. Section 62 (2) provides that the Registrar shall 
not register any alteration to the rules of an organization that 
relates to its name or the qualifications of persons for 
membership unless so authorised by the Full Bench. Section 
55 (5) provides, for the present purposes, that the Full Bench 
shall refuse an application by an organization if a registered 
organization whose rules relating to membership enable it 
to enrol as a member some or all of the persons eligible, 
pursuant to the rules of the first-mentioned organization, to 
be members of the first-mentioned organization, unless the 
Full Bench is satisfied that there is good reason, consistent 
with the objects prescribed in s 6 of the Act, to permit 
registration. 

Section 6 (e) includes as one of the principal objects of 
the Act "to encourage the formation of representative 
organizations of employers and employees and their 
registration under the Act and to discourage, so far as 
practicable, overlapping of eligibility for membership of 
such organizations". 

Section 55 (2) (c) requires the Registrar to publish a notice 
containing certain details in the Industrial Gazette, includ- 
ing, for fie present purposes, notice that any person who 
objects to the proposed amendments to the rules and who, 
having given notice of that objection within the time and 
manner prescribed, satisfies the Full Bench that he has a 
sufficient interest in the matter, may appear and be heard in 
objection to the application. 

Section 29 B of the Act provides, for the present purposes, 
that the parties to proceedings before the Commission shall 
be the claimant or applicant by whom or which the 
proceedings were initiated and the other persons, bodies, 
organizations or associations upon whom or which a copy 
of the claim or application is served. This provision is 
expressed to be subject to the power of the Commission 
under s 27 (1) (j) to direct parties to be struck out. By s 27 
(1) (k) the Commission is empowered to permit the 
intervention, on such terms as it thinks fit, of any person 
who, in the opinion of the Commission, has a sufficient 
interest in the matter. Section 30 deals expressly with the 
intervention of the Crown. 

Section 90 (2) of the Act provides that an appeal to this 
Court from any decision of the Full Bench may be instituted 
by any party to the proceedings wherein the decision was 
made or by any other person who was an "intervener" in 
these proceedings. 

Mr Le Miere argued that the appellant, as a mere objector, 
had no standing under s 90 (2) to institute the present appeal. 
It is not necessary for me to determine this matter at the 
present stage. It appears to me properly to be a matter for 
this Court, constituted in accordance with s 85 (3a). 
Nevertheless, it should be observed that the point is clearly 
one of some substance, having regard to the distinction 
which the Act draws between objectors and interveners, and 
it cannot lightly be dismissed. 

Mr Le Miere also argued that the ruling of the Full Bench 
that it had jurisdiction to hear the application simply 
asserted the Full Bench's jurisdiction to continue to hear the 
application on the merits. The appellant's argument that s 
55 (5) goes to jurisdiction is, in my opinion, of little strength. 
The provision is directed to the manner in which the Full 
Bench should deal with an application. On its face, it does 
not go to jurisdiction. It assumes that the Full Bench has 
jurisdiction to hear the application and directs it to refuse 
the application unless it is satisfied that there is good reason, 
consistent with the objects prescribed in s 6, to permit 
registration. It may very well be that, at the end of the day, 
the Full Bench will determine that the amendment sought 
to the coverage of the respondent is unacceptable, due to the 
overlapping which it would produce. But the respondent 
must have the opportunity to persuade the Full Bench to the 
contrary. The Full Bench can only determine whether there 
is "good reason" in terms of s 55 after a proper hearing. 

Mr Nisbet also argued that the Full Bench should have 
exercised its power under s 27 (1) (a) (ii) and (iv), to dismiss 
the matter or refrain from further hearing or determining the 
matter, on the ground that further proceedings were not 
necessary or desirable in the public interest, or fiat for some 
other reason the matter should be dismissed, or the hearing 
discontinued. I find it difficult to envisage how the Full 
Bench in the present case could have acted under these 
provisions before it had heard the evidence. In any event, 
they do not go to jurisdiction. Nor do I regard as of substance 
the contention that the respondent's initial application was 
not such as to confer jurisdiction upon the Full Bench 
because it failed to set out the "good reason" in terms of 
s 55 (5). This is merely to repeat in another way the 
argument that the subsection is directed to jurisdiction. The 
Full Bench has jurisdiction to hear the application, but is 
directed to reject it unless, at the end of the day, it is satisfied 
that there is good reason to permit the amendments. Nestle 
Australia Ltd v. Equal Opportunity Board [1990] VR 805, 
which was relied upon, is clearly distinguishable. The 
statutory requirement in that case was clearly directed to 
jurisdiction. Here, the jurisdiction was properly invoked. 

Mr Le Miere also raised certain arguments regarding the 
proper construction of reg 6 of the Regulations of this Court, 
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which imposed the stay, but it is not necessary for the 
disposition of this matter to determine them. 

In my view, having regard to what appear to me to be 
fundamental weaknesses in the appellant's grounds of 
appeal as presented before me, it was desirable that the 
matter of substance should be determined at this stage by 
the Full Bench. Questions of coverage, by their very nature, 
lead to uncertainty, and it is desirable that they be resolved 
with the least possible delay. That will not be achieved by 
allowing any stay to continue. The only possible prejudice 
to the respondent in allowing the proceedings to continue 
would be the incurring of unnecessary costs, if in the end, 
it persuaded this Court that the Full Bench had no 
jurisdiction. As I have indicated, the present grounds of 
appeal, and the argument in support of them, are not such 
as to carry with them a great deal of confidence in their 
ultimate success. In my view, the balance of convenience 
favoured the respondent. The respondent satisfied me that 
any stay of proceedings in matter No. 1167 of 1992 
operating as a result of the institution of the appeal herein 
should be lifted and I so directed. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 9 of 1993. 

In the matter of an appeal numbered 9 of 1993 against the 
decision of the Full Bench of the Western Australian 
Industrial Relations Commission in Matter Numbered 1167 
of 1992 dated 27 April 1993. 

Between: 
The Federated Liquor and Allied Industries Employees' 
Union of Australia Western Australian Branch, Union of 

Workers 
Appellant 

and 
The Federated Miscellaneous Workers Union of Australia 

Western Australian Branch, Union of Workers 
Respondent. 

Before: 
MR JUSTICE ROWLAND (A/PRESIDENT). 

1 June 1993. 
MR JUSTICE FRANKLYN. 
MR JUSTICE NICHOLSON. 

8 December 1993. 
Order. 

HAVING heard Mr J G M Fiocco (of Counsel) for the 
appellant, and Mr R L Le Miere (of Counsel) for the 
respondent, the Court doth hereby order on the 1st June 
1993: 

1 Matter adjourned for later argument 
2 Each party to file written submissions 
3 Each party has liberty to apply to Justice Rowland 

in Chambers for directions. 
By consent, leave to discontinue was granted on the 8th 

December 1993. 
J.G. CARRIGG, 

Clerk of the Court. 
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FULL BENCH— 
Appeals against decision of 

Commission— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Victor Everard Hunter 

and 
Beagle Bay Community Inc. 

No. 45 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

7 July 1994. 
Reasons for Decision. 

THE ACTING PRESIDENT: The Respondent is an associ- 
ation incorporated under the Associations and Corporations 
Act. Its objects are to advance the interests of members of 
the Aboriginal community at Beagle Bay and its associated 
outstations. Its members consist of adult Aboriginal persons 
who have resided at Beagle Bay for a period of six months 
or more. The Respondent's principal source of revenue is 
grants from the Aboriginal and Torres Strait Islander 
Commission ("ATSIC"), a statutory corporation estab- 
lished under the law of the Commonwealth. The revenue is 
dependent upon application being made, in the first instance, 
to the relevant ATSIC Regional Council. Generally when 
funding is granted, it is subject to the condition that the 
recipient will apply the funds in accordance with the terms 
of the grant. 

The Appellant was employed by the Respondent from 
November 1989 until on or about 17 May 1991 as its 
Administrator. His employment ended on 17 May 1991 
when he was advised by die Respondent that his services 
were no longer required, seemingly on the grounds of 
unsatisfactory work performance. Central to this was his 
alleged failure to ensure that the finances of the Respondent 
were properly managed. His dismissal was prompted by an 
alleged failure to make application to ATSIC for general 
funding in respect of the 1991/92 financial year. Some of 
those funds were to be applied to the cost of the Respondent 
purchasing a horticultural nursery late in 1990. The nursery 
was purchased, allegedly on his advice, without him first 
securing funds from ATSIC for the purchase. In conse- 
quence, the Respondent suffered a severe shortage of funds, 
which concerned some of its members. It was alleged, too, 
that he allowed grants of public moneys to be used for 
purposes other than for which they were advanced. In 
addition, the Respondent complained that the Appellant had 
not satisfactorily answered its concerns about these and 
other matters. 

The Appellant denied that he was guilty of any of the 
shortcomings alleged. He claimed that the financial crisis 
which resulted from the purchase of the nursery resulted 
from the late payment of moneys due to the Respondent by 
ATSIC. Furthermore, he asserts that the purchase of the 
nursery was effected with the knowledge of the Respon- 
dent's governing Council and that it was not unusual for 
purchases of that nature to be made without funding from 
ATSIC on the understanding that application would subse- 
quently be made for the funding. 

On 25 November 1992 the Appellant made application to 
the Commission alleging that his dismissal was unfair and 
seeking reinstatement and payment for denied contractual 
benefits. After a lengthy trial, the application was dismissed. 
In essence, the Commission found that the Appellant's 
performance as Administrator was less than satisfactory and 
in particular that he had mismanaged the Respondent's 
financial affairs. Specifically, the Commission found that 
his "methods of operation... were at odds with the necessity 
to have a proper audit trail, checks and balances and 
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reconciliation of the expenditure" of the public funds 
advanced to the Respondent. 

The Appellant now appeals from that decision, alleging 
that it is against the evidence, or the weight of evidence; 
secondly that the decision was "wrong in law" essentially 
because the Commission failed to make findings in respect 
of each of the particularised incidents of alleged financial 
mismanagement and because the dismissal was effected in 
breach of the rales of natural justice and in breach of the 
Respondent's constitution. The third and final ground of 
appeal is not entirely clear, but appears to assert that the 
Commission failed to make findings "which were sufficient 
to justify summary dismissal". 

Far from being against the evidence, or even the weight 
of the evidence, the findings of the Commission were, in my 
view, entirely consistent with the evidence and, as Counsel 
for the Respondent submits, were manifestly open to the 
Commission. There was ample evidence to support the 
allegation that the Appellant did not put in an application 
to ATSIC for funds in respect of the financial year 1991/92. 
Although the Appellant testified to the contrary, the then 
Kimberiey Regional Manager for ATSIC, Mr Fong, testified 
that when the Council came to consider grants for that year, 
no application had been received from the Respondent 
despite the fact that some time earlier the Appellant, along 
with representatives of other organisations, had been 
advised of the deadline for all applications. His evidence 
was supported by correspondence from ATSIC, under the 
hand of its Broome sub-branch manager, to the Respondent. 
It was for the Commission to resolve that conflict in the 
evidence and it did so by preferring the evidence of Mr Fong 
and indeed the evidence of other employees of ATSIC. In 
so doing, the Commission had the benefit of hearing and 
observing each of the witnesses, a benefit which the Full 
Bench does not have. As has been frequently pointed out, 
most recently in Gromark Packaging v. The Federated 
Miscellaneous Workers' Union of Australia, WA Branch 
(1993) 73 WAIG 220, "an appellate court does not overturn 
findings of fact unless satisfied that the trial judge has 
misdirected himself or that any advantage enjoyed by the 
trial judge by reason of having seen and heard the witnesses 
could not be sufficient to explain or justify the trial judge's 
conclusion (Paterson v. Paterson (1953) 89 CLR 212 at 224 
and see: Warren v. Coombes (1979) 53 ALJR 293; (1979) 
142 CLR 531 at 300)". Indeed, the difficulties associated 
with allowing appeals based on the weight given to evidence 
have been referred to by the Full Bench on other occasions 
(see: The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v. Hamersley Iron Pty 
Limited (1986) 66 WAIG 322; Beale v. Curtin Consultancy 
Services Limited (1993) 73 WAIG 973). 

The Appellant acknowledged that it was his responsibility 
to lodge applications to ATSIC for funds and having regard 
to the importance of continued funding to the Respondent, 
the failure to lodge the application for the 1991/92 general 
funds on time in itself may well have been sufficient to 
justify the Appellant's dismissal. The requirement for the 
application to be lodged on time was all the more acute 
because of the need to overcome the chronic shortage of 
funds following the purchase of the nursery. Moreover, it is 
common ground that the Appellant was formerly a senior 
field officer employed by ATSIC and ought to have been 
well aware of the proper procedures. Apart from that failing, 
the testimony of Mr Fong and from Mr Cardos, ATSIC's 
Senior Project Officer at Broome, was that it was not 
uncommon for submissions from the Respondent to ATSIC 
for other funding to be late, necessitating frequent visits by 
Mr Cardos to Beagle Bay to remedy the defect. It was clearly 
open to the Commission to accept that evidence, despite the 
Appellant's challenge to its credibility, and having done so 
the Commission was justified in concluding as it did that the 
Appellant did not comply adequately with the necessary 
procedures to obtain funds. 

Furthermore, the Appellant admits that he arranged the 
purchase of the nursery prior to having obtained approval 
from ATSIC for the necessaiy funds. It is not in dispute that 
moneys held by the Respondent for other purposes were 
used to acquire that business. Although there may well have 

been a culture, as the Appellant claims, under which it was 
common place for moneys to be expended before applica- 
tion was made to ATSIC for reimbursement of that 
expenditure, the purchase of the nursery involved such a 
significant sum of money, particularly in the context of the 
Respondent's financial resources, that it was, to say the very 
least, imprudent for him to embark upon such a purchase 
without having made some steps to obtain the necessary 
funds. Likewise, although the Appellant claims to have 
obtained a feasibility study before recommending that the 
nursery be purchased, the evidence does not support his 
contention. Rather, he appears to have relied upon a very 
general report dealing with "economic developments in the 
Dampier Peninsula". On his own admission he acknowl- 
edged that a feasibility study was not prepared until after the 
nursery had been purchased. Far from being in error, it 
would have been perverse for the Commission to have found 
other than that the nursery was purchased without a proper 
feasibility study. The fact that the purchase was approved 
by the Respondent's Council ought be of little comfort to 
the Appellant because, as the Commission observed, the 
Council was comprised of unsophisticated persons and the 
Appellant was employed by them to tender prudent financial 
advice and to ensure that their dealings with ATSIC were 
carried out properly. 

In addition to the financial shortcomings, there was a 
considerable amount of evidence, principally from Messrs 
P. Cox, Smith and M.J. Cox, each of whom had been a 
Chairperson of the Respondent's Council for a time during 
the period of the Appellant's employment, testifying as to 
concern in the community about the Appellant's failure to 
attend to details in respect of financial matters, his failure 
to inform them of the concerns expressed by ATSIC 
regarding the state of the Respondent's financial affaire, 
about the community's concern regarding its ability to pay 
its debts, particularly in respect of persons engaged from the 
Eastern States to work in the nursery and its concern 
regarding his frequent absences from Beagle Bay. Again, 
although the Appellant questions the credibility of much of 
that evidence, it was for the Commission to make a 
judgement in that respect. 

In my opinion, it was not necessary for the Commission 
to make specific findings in respect of each and every 
particular of the Appellant's alleged shortcomings. The 
Commission is not a court of pleadings, rather it is enjoined 
by section 26 of the Industrial Relations Act 1979 to conduct 
its affairs according to equity, good conscience and the 
substantial merits of the case and without regard to 
technicalities and legal forms. The purpose of particulars is 
to confine the issues and avoid the possibility of a trial by 
ambush. There was no suggestion, and nor could there be, 
that anything like that occurred on this occasion. As pointed 
out in Ford v. Transport Appeal Board (New South Wales) 
(1987) 18 IR 163 at 169, it is unrealistic to expect a tribunal 
consisting principally of lay persons to frame reasons for 
decision in a judicial way. It is sufficient if the reasons 
sufficiently explain what the decision is and how it was 
arrived at (see too: Re Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and Miscellaneous, 
WA Branch (1985) 65 WAIG 2033, 2034). For the same 
reason there is no substance in the Grounds of Appeal 
complaining that the reasons for decision did not set out the 
law relating to the rules of natural justice, which rules it 
should be said have no direct application to the common law 
of employment. Rather, the question is whether the 
employee was given a reasonable opportunity to put his case 
against the allegations made against him. 

By its Notice of Answer, the Respondent indicated that 
the Appellant's employment "was terminated by the 
Respondent due to the Respondent's dissatisfaction with the 
Appellant's performance as Administrator, in particular the 
Appellant's mismanagement of the Respondent's financial 
affaire". Quite clearly the Commission's lengthy decision 
addressed that issue. The learned Commissioner reviewed 
the evidence in great detail and concluded, as indeed the 
Respondent's particulars of answer in essence alleged, that 
the Appellant failed to follow the necessary procedures. In 
the end the Commission was obliged to make an assessment 



on the totality of the evidence and contrary to the 
Appellant's claims, there was a considerable amount of 
evidence to indicate that he had not managed the Respon- 
dent's affairs, particularly its financial affairs, in the way 
expected of him, as indeed the Commissioner found. The 
fact that at the time of the Appellant's dismissal the 
Respondent's financial affairs were in an unsatisfactory 
state is evidenced by the testimony of Mr Peczka, an 
Accountant Manager with Messrs Arthur Anderson and Co 
who oversaw a review of the Respondent's financial affaire 
soon after the Appellant's employment was terminated. His 
evidence only serves to show that the concerns of Mr Pong 
and others were well founded. Although, as the Commission 
acknowledged, that not all the problems in this respect could 
be visited upon the Appellant as Administrator, he was 
largely responsible to see that things were considerably 
better managed than they were. 

Equally, I consider that the grounds of appeal relating to 
the manner of the Appellant's dismissal are without any 
sound basis. It is far from clear that the Appellant was indeed 
summarily dismissed, as is claimed in the Grounds of 
Appeal. He was not dismissed for misconduct, but for 
unsatisfactory workmanship, as he was advised at the time 
of his dismissal by the Council's secretary, Ms Nelson. He 
appears to have teen dismissed with pay in lieu of notice 
so that there was no question of his conduct justifying 
summary dismissal without notice (see: Robe River Iron 
Associates v. The Construction, Mining and Energy Work- 
ers' Union of Australia, Western Australian Branch (1989) 
69 WAIG 1027 at 1032). It may well be that the Appellant 
was entitled to more notice than that for which he was 
compensated but that is a different question, albeit a factor 
to be considered in determining the fairness of the dismissal. 

Certainly the Appellant was not given any prior warning 
that his job was at risk. Although as the Full Bench pointed 
out in Margio v. Fremantle Art Centre Press (1990) 70 
WAIG 2559 at 2561, an employee should, so far as is 
practical, not be dismissed without warning as the possibil- 
ity of dismissal where it involves shortcomings in his work 
performance, at least in this State, is not an invariable rule. 
Much will depend on the circumstances. In the case of 
managers, the need for warnings is less critical than in other 
cases (see: Seawards v. Canon Copiers Australia Pty Ltd 
(1983) 5 IR 227). In this instance it cannot be overlooked 
that the Respondent's Council was constituted by unsophis- 
ticated indigenous people who, as the Commission found, 
and as the evidence suggests, relied heavily, if not almost 
entirely, on the Appellant for advice with respect to financial 
affaire. In those circumstances, it is rather difficult to see 
how they could have given the Appellant adequate warning 
until it was too late. In any event, there was evidence from 
at least two former Chairpersons of the Respondent's 
Council, which evidence the Commission appears to have 
accepted, that from time to time they had expressed their 
concerns to the Appellant about his work, in particular his 
lack of attention to detail. Indeed, it is common ground that 
largely as a consequence of those complaints the Appellant 
offered to resign on three occasions. Furthermore, the 
Appellant acknowledged that he did not regard his dismissal 
as being unexpected. It may be, as Ms Nelson testified, that 
the Appellant appeared surprised at the time of his dismissal 
but in the circumstances that adds little to the Appellant's 
cause. It is undoubtedly the case that the Respondent's 
Council reached its decision to terminate his employment 
without discussing the matter with him. However, it seems 
to have been accepted that the decision needed the approval 
of the members of the community before it tecame 
effective. The Appellant was told of Council's decision 
before it was considered by the members of the community 
and it is not disputed that he had an opportunity to put his 
case to the community, although he did not avail himself of 
that opportunity, despite the fact that he knew of the meeting 
and knew the memters of the community. 

The claim that the Rules of the Respondent were breached 
in the dismissal process is not supported by the evidence. 
As Counsel for the Respondent rightly argues, Rule 4 of the 

Respondent's Rules requires that the Council, in exercising 
its powers "shall observe the established traditions and 
customs of the community in consulting with the members 
on all matters of importance". The Council appears to have 
carried out that consultative process by involving an 
informal gathering of the community to consider its decision 
to terminate the Appellant's employment. The Appellant 
complains that Rule 5(b), requiring at least 14 and not more 
than 28 days' notice to convene an extraordinary meeting 
of the Respondent association, was not complied with. 
However, the obligation is simply to consult with the 
community. In my view, there is nothing in the Rules to 
suggest that the obligation to consult with members on all 
matters of importance carries with it an obligation to consult 
formally in general meetings. 

In any event, the existence of procedural irregularities in 
the dismissal process is but one of the factors to be taken 
into account in determining the fairness or otherwise of the 
dismissal as was explained in Shire of Esperance v. Mouritz 
(1991) 71 WAIG 891 (and see too: E.G. Cooke v. Thomas 
Linnell and Sons Ltd [1977] IRLR 132, 134). It is not 
reading too much into the Commissioner's reasons for 
decision to conclude that he formed the view that the manner 
of the dismissal was not such as to render it unfair, 
particularly having regard to the fact that the Appellant was 
given the opportunity to appear before a gathering of the 
Respondent's memters, which was in effect the supreme 
decision maker to put the case against him being dismissed. 
As pointed out in Gromark Packaging v. The Federated 
Miscellaneous Workers' Union of Australia, WA Branch 
(supra) and more recently in BHP Iron Ore Limited v. 
Transport Workers' Union of Australia, Industrial Union of 
Workers, WA. Branch (1993) 73 WAIG 529, the question 
of fairness or otherwise is largely a matter of discretion 
based upon the Commission's assessment of the facts in a 
particular case. On the evidence adduced in these proceed- 
ings, I am far from convinced that the facts as found by the 
Commission, including those regarding the manner of the 
dismissal, did not admit of a finding that the dismissal was 
not unfair. 

However, even if it could be said that the dismissal was 
in some way unfair, I would not be prepared to interfere with 
the Commission's decision. The Commission has consis- 
tently held that claims for relief arising out of an unfair 
dismissal should be disposed of without delay and with 
expedition (see: Kangatheran v. Boans Limited (1987) 67 
WAIG 1112; and see too: Brailey v. Mendex Pty Ltd t/a 
Mair and Co Maylands (1992) 72 WAIG 850). In this case, 
the Appellant did not institute proceedings until almost 18 
months after he was dismissed. That was apparently because 
he decided to seek relief by other means. It was only after 
that apparently failed and after he found it difficult to find 
alternative employment in the Kimterley region that he 
instituted these proceedings. In the circumstances, it is 
neither just nor equitable that the Respondent should be 
expected to face the prospect of an order for reinstatement 
more than 18 months after the dismissal. 

In my opinion the appeal should be dismissed. 

Commissioner George: I have had the opportunity of 
reading the Reasons for Decision of the Hon Acting 
President. For the reasons set out therein I agree that the 
appeal should be dismissed and have nothing to add. 

Commissioner Beech: I have had the benefit of reading 
in draft form the Reasons for Decision of His Honour the 
Acting President. I agree that the appeal should be dismissed 
and largely for the reasons that His Honour has set out. I do 
not wish to add anything to those reasons. 

Appearances: Mr R.D. Farrell (of Counsel) on behalf of 
the Appellant. 

Mr P.J. Vincent (of Counsel) on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Victor Everard Hunter 

and 
Beagle Bay Community Inc. 

No. 45 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

7 July 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 14th day of June, 1994, and having heard Mr 
R. D. Farrell (of Counsel) on behalf of the Appellant and Mr 
P. J. Vincent (of Counsel) on behalf of the Respondent, it 
is this day, the 7th day of July, 1994, ordered as follows— 

1. That the appeal be and is hereby dismissed. 
2. That the Respondent have liberty to apply until 21 

July 1994 with respect to costs of the appeal. 
The Full Bench. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Peter Ronald King 

and 
Tfcmpo Services Ply Ltd t/a Tfcmpo Cleaning Services. 

No. 555 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

8 July 1994. 
Reasons for Decision. 

THE FULL BENCH: This is the unanimous decision of the 
Full Bench. The Appellant was employed by the Respondent 
from on or about 24 June 1992 until 8 June 1993 as the site 
supervisor for the work undertaken by it at the Worsley 
Aluminum Refinery near Collie. The Respondent is a 
cleaning contractor and had a contract to clean those 
premises. The Appellant's task as site supervisor was to 
supervise the Respondent's cleaning team, to ensure that 
there was adequate material for them to carry out their tasks 
properly and to do some cleaning himself. Immediately prior 
to his appointment as site supervisor, he had been employed 
by the Respondent as a cleaner at the same site. Indeed, he 
had also worked for previous contractors as a cleaner at that 
site. 

The Appellant's employment ended on 8 June 1993 when 
he was told by the Respondent's State Manager, Mr White, 
that his services were no longer required and was paid for 
his entitlements up to that time, together with 40 hours' pay 
in lieu of notice. He subsequently lodged an application in 
the Commission, complaining that his dismissal was unfair 
and seeking reinstatement He complained that he was not 
given any prior notice of his dismissal nor a satisfactory 
reason why Ms employment was being terminated, other 
than that his work was not up to standard and that the 
Respondent was restructuring. The Respondent's answer 
was that despite a warning and repeated counselling from 
its senior managers the Appellant "showed a complete 

disinterest in achieving financial goals set for the site, 
improving the standard of cleaning and developing a closer 
relationship with the client". After hearing the respective 
parties, the Commission dismissed the application, essen- 
tially because it found that his work performance was 
unsatisfactory despite repeated requests from the Respon- 
dent's managers to improve. 

From that decision the Appellant now appeals. The 
Appellant asserts in Ground 1 that the Commission erred in 
finding, as it did, that the Appellant was paid weekly, 
leading to a further error in finding that he had been paid 
for a reasonable period of notice in lieu of being given notice 
of termination. In Ground 2 the Appellant asserts that the 
Commission erred in law in holding that by reason of the 
payment in lieu of notice the dismissal was "an ordinary 
termination" rather than a summary dismissal. Finally, in 
Ground 3 the Appellant asserts that the Commission erred 
in law in failing to order reinstatement because the learned 
Commissioner failed to consider and take into account "all 
matters relevant to the question of fairness of the dismissal 
including'' evidence that the Appellant was not given proper 
training or support despite seeking such assistance, the fact 
that he was not offered alternative employment at the time 
of his dismissal, and that "there had not been a fair process 
at the time of the dismissal". 

Grounds 1 and 2 can conveniently be dealt with together. 
As has been consistently indicated, most recently by the 
Industrial Appeal Court in BHP Iron Ore Ltd v. Transport 
Workers' Union of Australia, Industrial Union of Workers, 
W.A. Branch (1993) 73 WA1G 529 at 531, the question in 
cases of this nature is not a question of whether the 
respective parties were afforded their legal rights, but a 
question of whether in all the circumstances the dismissal 
from employment was fair. The fact that the dismissal might 
have been unlawful or otherwise effected irregularly is but 
a relevant factor to be taken into account in assessing the 
fairness of the dismissal (see: R v. The Industrial Court of 
South Australia ex parte General Motors Holden Ltd (1975) 
10 SASR 582; and see too: Newmont Australia Ltd v. The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers (1988) 68 WAIG 677). It is not the 
case that an unlawful dismissal is ipso facto an unfair 
dismissal. 

It must be said that there was no evidence to suggest that 
the Appellant's wages were paid weekly as the Commission 
found. The evidence concerning the terms of the Appellant's 
contract of employment indicated that his remuneration was 
fixed at a weekly rate. Nothing was said as to the frequency 
of the payment of that remuneration. Nonetheless, the 
Commission did not conclude that one week was a 
reasonable period of notice simply because of the frequency 
of the payment of his remuneration. The Commission also 
had regard to the nature of his position. It is, of course, not 
the law that an employee engaged at a weekly salary is 
thereby, in the absence of some expressed provision to the 
contrary, entitled to only one week's notice (see: Cohen v. 
Nichevic (1976) WAR 183; see too: Tarozzi v. WA Italian 
Club (Inc.) (1991) 71 WAIG 2499). 

The failure to give due notice undoubtedly affects the 
question as to whether or not the manner of the dismissal 
was fair. But as is now well settled, the manner of the 
dismissal is but one factor to be taken into account and might 
not of itself render the dismissal unfair (see: Shire of 
Esperance v. Mouritz (1991) 71 WAIG 891). Likewise, the 
question of whether the dismissal was summary or not had 
not necessarily resolved the issue which was before the 
Commission below, since it too relates to the manner of the 
dismissal. 

However one wishes to describe the dismissal, it is 
beyond question that where there is a payment in lieu of 
notice, different considerations apply than where there is a 
dismissal without notice or payment in lieu thereof (see: 
Cargill Australia Ltd, Leslie Salt Division v. Federated 
Clerks' Union of Australia, Industrial Union of Workers, 
WA Branch (1992) 72 WAIG 1498; see also: Robe River 
Iron Associates v. The Construction, Mining, Energy 
Workers Union of Australia—Western Australian Branch 
(1989) 69 WAIG 1027 at 1032). Ordinarily, a summary 
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dismissal is a dismissal without recognition of the period of 
notice required to terminate the contract and is only justified 
where the employer or the employee has disregarded the 
essential conditions of the contract of service (see: Laws v. 
London Chronicle (Indicator Newspapers) Ltd (1959) 1 
WLR 698). Clearly the Appellant was not being accused by 
the Respondent of any misconduct or gross incompetence 
in the sense normally expected in cases of summary 
dismissal, but rather was dismissed for something less, 
namely unsatisfactory workmanship. Moreover, the Com- 
mission found that the dismissal was not effected in 
disregard of the requirement to give notice because payment 
was made in lieu of notice. 

The further complaint raised in Ground 2 of the Grounds 
of Appeal that the Commission wrongly implied a term into 
the contract of employment enabling it to be terminated by 
payment in lieu of notice suffers from the same objection 
since it focusses on the question of whether the dismissal 
was lawful or not. In any event, we do not interpret the 
learned Commissioner's Reasons for Decision as indicating 
more than that he was satisfied that the Appellant was given 
adequate recompense for the due period of notice. 

Ground 3, although somewhat inexpertly drafted, appears 
to encapsulate all that in essence the Appellant complains 
about the Commission's decision, that is, that the Commis- 
sion's discretion miscarried by failing to have regard to all 
of the facts. It is trite to say that in reviewing a discretionary 
judgement such as that required to be made by the 
Commission below, it is not enough that members of the 
Full Bench might consider that if they had been in the 
position of the learned Commissioner they would have taken 
a different course, there must be some error in the exercise 
of the discretion (see: BMP Iron Ore Ltd v. Transport 
Workers' Union of Australia, Industrial Union of Workers, 
W.A. Branch (supra) at 533). Moreover, in exercising its 
discretion the Commission's task was not to act as a 
surrogate manager as if the application was an appeal from 
the decision of the Respondent's manager but, rather, to 
consider whether in all the circumstances the Respondent 
had acted unfairly in dismissing the Appellant. In this 
respect it is to be borne in mind that what one person might 
consider to be unfair another person might quite reasonably 
consider to be fair. 

The Commission found that the Appellant was warned 
approximately four months before his dismissal by Mr 
White that unless his performance improved his job would 
be in jeopardy. In our assessment, there was ample evidence 
to support those conclusions. Although the Appellant denied 
having been formally warned, Mr White testified that he 
warned the Appellant in February, i.e. approximately four 
months before he was dismissed, that if things did not 
improve he would have to leave. It was for the learned 
Commissioner to resolve that conflict in the evidence and 
he did so by preferring the evidence of Mr White. There can 
be no valid objection to that assessment. The learned 
Commissioner had the distinct advantage of seeing and 
hearing the witnesses. In the circumstances, the Commission 
ought not overturn the finding that the Appellant was 
warned. It was entirely consistent with Mr White's evidence 
(see: Gromark Packaging v. The Federated Miscellaneous 
Workers' Union of Australia, WA Branch (1993) 73 WAIG 
220 at 224). Similarly, the evidence of Mr White and Mr 
Chia, the Respondent's Area Supervisor, is that they 
thereafter regularly visited the site and informed the 
Appellant of his shortcomings and how they needed to be 
overcome. Again, whilst that evidence to some extent 
conflicts with the evidence of the Appellant, it was for the 
Commission to resolve that conflict, which necessarily 
involved an assessment by the learned Commissioner of the 
credibility of the respective witnesses formed largely from 
his observation of the witnesses. 

The finding that the Appellant's performance was less 
than satisfactory was consistent with the evidence of Messrs 
White and Chia. Their evidence was that the cleaning work 
of the team was not up to standard. As the Commission 
found, the work supervised by the Appellant attracted a 
number of adverse reports. Furthermore, their evidence 

improvement apart from one occasion late in April when Mr 
White reported that there had been improvement in all areas, 
but even then the report indicated that there was at least one 
area of concern to die Respondent. 

In addition, there was ample evidence to justify the 
Commission's finding that the Appellant did not give the 
required attention to the control of expenditure on cleaning 
items. The evidence that the Appellant incurred costs 
significantly beyond budget was largely uncontroverted. 
The Appellant's argument is that he was given little or no 
material to enable him to assess the costs of the goods he 
was acquiring or advice as to how to reduce those costs. The 
evidence is, however, that he was provided with a detailed 
list of the costs of approximately 80 per cent of the items 
used by him. Moreover, the evidence is, as indeed the 
Commission found to be a fact, that on one occasion the 
Appellant tendered a fully costed requisition and on another 
occasion one which was completed uncosted. The Commis- 
sion, having assessed the evidence of Messrs White and 
Chia, was satisfied that despite the Respondent's failure to 
give the Appellant all the information, the information given 
was sufficient to enable the Appellant to pay more attention 
to the costs than he in fact did. Again, that finding was open 
on the evidence of Messrs White and Chia, which the 
Commission accepted as being reliable. 

In our view, the only scope for criticism of the learned 
Commissioner's decision is in relation to his consideration 
of the manner of the Appellant's dismissal. If the Commis- 
sion had found, as the Appellant asserts was the fact, that 
the Appellant was paid fortnightly, it seems, adopting the 
Commissioner's reasoning, the Appellant would have been 
entitled at the most to two weeks rather than one week's 
notice of termination. Having regard in particular to the 
nature of the position occupied by the Appellant, his rate of 
pay, his length of service and his age, it could not reasonably 
be said that the Appellant was entitled to much more than 
two weeks' notice. In the totality of the circumstances 
surrounding the Appellant's dismissal the payment of only 
one week's pay in lieu of notice rather than two weeks or 
even more, is not a defect of such magnitude to warrant a 
conclusion that the dismissal was unfair. There is no rational 
basis to complain that the employment was terminated with 
pay in lieu of notice rather than by actual notice, as the 
Appellant suggests if, as history showed, he was ill- 
equipped to perform the work. The plain fact of the matter, 
as found by the Commissioner, is that despite a warning that 
his future employment was in jeopardy and despite 
subsequent notification by the Respondent's managers that 
his performance was less than satisfactory and needed to be 
improved, the Appellant was unable to perform the duties 
in the way required. In those circumstances, it is difficult to 
see how the dismissal could be said to be unfair. It might 
be that the Appellant was not offered all the training that he 
was promised, but the evidence accepted by the Commission 
is that he was regularly informed on site of what was 
required of him. While a lack of training might to some 
extent explain the Appellant's shortcomings with respect to 
financial matters, it would not explain the majority of his 
shortcomings concerning the failure to have the premises 
cleaned properly. Furthermore, the Commission did not 
overlook the matter of lack of training. The learned 
Commissioner noted that the Appellant appeared to have 
been ill-equipped to perform the work of a supervisor at the 
time he was elevated to that position and ought therefore 
"be forgiven to a great degree for not performing to the 
required level immediately upon taking up the supervisor's 
position". However, as he further pointed out "the 
Applicant is an experienced cleaner, he has been trained in 
inspection techniques and therefore could have been 
expected to have his team achieve results which did not 
attract as many adverse reports as had occurred". That was 
largely a discretionary judgement for the Commission to 
make on its assessment of the facts and we cannot think that 
it was a conclusion not reasonably open on the facts as the 
Commission found them to be. 

It is not the case, as the agent for the Appellant suggests, 
that the Respondent was obliged to find the Appellant 



1722   WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

torily as a supervisor. Far from being authority for such a 
proposition, as the Appellant's agent suggests, the case of 
E.G. Cooke v. Thomas Linnell and Sons Ltd [1977] IRLR 
132 supports the Respondent's argument. That case is 
authority for the proposition that although a failure to 
exercise proper procedures in dismissing an employee will 
often and usually render a dismissal unfair, that is not 
necessarily invariably the case. In that respect it is to be 
noted that the case was decided in an environment of 
statutory procedures for effecting dismissals, the like of 
which do not exist in this State. Moreover, the Employment 
Appeal Tribunal in that case noted that the unfair dismissal 
legislation should not operate to impede employers unrea- 
sonably in the efficient management of their business. Thus 
the dismissal of an employee who had previously given 
satisfactory service, but who after being promoted to the 
position of manager was unable to perform satisfactorily in 
that position was held not to have been unfair, albeit that that 
conclusion was made easier by the fact that the employer 
was prepared to employ him in a different capacity. Not by 
any measure does that case establish the proposition that an 
employer is obliged to offer re-employment to a person who, 
having been promoted to a more senior position, is unable 
to fulfil that role satisfactorily. In any event, there is no 
evidence to suggest that the Appellant was promoted to the 
position of site supervisor against his wishes. 

In our opinion, none of the Grounds of Appeal has been 
made out. We would dismiss the appeal. 

Appearances: Mr M.J. Keogh on behalf of the Appellant. 

Mr M.J. Beros on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Peter Ronald King 

and 

Tempo Services Pty Ltd t/a Tempo Cleaning Services. 

No. 555 of 1994. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER J.F. GREGOR. 

8 July 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 23rd day of June, 1994, and having heard Mr 
M. J. Keogh on behalf of the Appellant and Mr M. J. Beros 
on behalf of the Respondent, it is this day, the 8th day of 
July, 1994, ordered as follows— 

That the appeal be and is hereby dismissed. 

The Full Bench. 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph M. Lee Pty Ltd and Others 

and 
Metal and Engineering Workers' Union—Western Australia 

and Another. 
No. 429 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER A.R. BEECH. 

8 July 1994. 

Reasons for Decision. 
THE ACTING PRESIDENT: Woodside Offshore Petro- 
leum Pty Ltd, one of the Appellants in this matter, operates 
the North Rankin A Platform offshore from Dampier, to 
recover oil and gas from the seabed. As a result of an enquiry 
into a fire with disastrous consequences on the Piper Alpha 
Platform in the North Sea, the Company decided to make 
adjustments to the North Rankin A Platform to provide 
protection against fire and blasting. The work described as 
the Fire and Blast Project NR "A" was contracted to SDR 
Constructions Pty Ltd, which in turn subcontracted the 
electrical work associated therewith to Ralph M. Lee Pty 
Ltd, each of whom are also Appellants ("the contractors"). 

A dispute arose between the contractors on the one hand 
and the Respondents on the other as to the appropriate award 
or industrial agreement to regulate the employment of the 
employees performing the work in question. The contractors 
considered that the work came within the terms of and 
should be regulated by the Mechanical and Electrical 
Contractors (North West Shelf Project Platform) Award, No. 
10 of 1984. The Respondents maintained that the work fell 
within the scope of, and should be regulated by, the Platform 
Modification and Hook-Up Agreement, No. AG 6 of 1990, 
an industrial agreement registered in the Commission 
pursuant to section 41 of the Industrial Relations Act 1979. 
It is common ground that Woodside Offshore Petroleum Pty 
Ltd and Ralph M. Lee Pty Ltd were parties to the 
Agreement, but SDR Constructions Pty Ltd was not. 
Nonetheless, it appears that SDR Constructions Pty Ltd was 
prepared to abide by the terms of the Agreement if the 
Commission considered that the work in question fell within 
the scope of the Agreement. 
The dispute came before the Commission, initially by way 
of a compulsory conference held pursuant to section 44 of 
the Act. Agreement could not be reached at that conference. 
As a consequence, the Commission referred the matter for 
hearing and determination pursuant to section 44(9) of the 
Act. Essentially, the question referred for determination was 
which industrial instrument, the Agreement or the Award, 
covered the work in question. The issue appears to have been 
approached before the Commission below on the basis that 
it was simply a matter of interpretation as to which applied. 

The scope of the Agreement is expressed as follows— 
"4.—Scope of Agreement 

(1) Notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 and the 
Electrical Contracting Industry Award No. R 22 
of 1978, this Agreement shall regulate and define 
the conditions of employment of employees of the 
employer named in Clause 3.—Parties Bound, of 
this Agreement, who are members of or eligible 
to be members of the unions named in that clause 
engaged on Instrumentation, Electrical and Me- 
chanical Metal Trades Hook-Up Modification 
work on offshore hydrocarbons installations be- 
longing to Woodside Offshore Petroleum Pty Ltd. 

(2) lb the extent that any differences exist between 
this Agreement and die relevant awards referred 
to in subclause (1) of this clause, this Agreement 
shall apply. 
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(3) The conditions of this Agreement shall not apply 
nor be claimed or demanded by any party to be 
applied to maintenance work or to employees 
engaged in the jacket and module erection phase 
or pipelaying phase of platform installation 
work." 

The area and scope of the Award is expressed as 
follows— 

"4.—Area and Scope 
This Award applies to all work performed offshore 

by employees of the abovementioned employers 
engaged in the classifications contained in Clause 13 
of this Award on work in or in connection with 
preparatory work, maintenance servicing and modifica- 
tion of plant and equipment used in the production 
processing, piping and distribution of hydrocarbons or 
other products whether in solid or fluid form and work 
incidental thereto on offshore hydrocarbons installa- 
tions operated by Woodside Offshore Petroleum Pty 
Ltd. 

The conditions of this Award shall not apply to, nor 
be claimed or demanded to be applied by, any party 
other than employees of the respondent employers 
carrying out work on the said offshore hydrocarbons 
installations covered by this Award. 

The conditions of employment prescribed by this 
Award shall apply notwithstanding the provisions of 
any other Award which applies to the employees 
covered hereby and shall be in lieu of such provisions." 

After hearing from the contractors and the Respondents 
and also from Woodside Offshore Petroleum Pty Ltd, which 
was given leave to intervene, the Commission determined 
the matter by declaring that the work fell within the scope 
of the Agreement. In short, the Commission held that the 
terms of the Agreement and of the Award were such that 
each extended to the work in question, but the Agreement 
"being the more particular of the two (and more recently 
registered in the Commission), is not to be overridden by the 
Award and that the Agreement should apply". In so holding, 
the Commission relied on the decision in Hungry Jacks Pty 
Ltd and Others v. Wilkins and Others (1991) 71 WAIG 
1751. 

From that declaration the Appellants now appeal. They 
contend in Ground 1 that the Commission erred in law and 
exceeded its jurisdiction by purporting to declare the true 
interpretation of the Award and of the Agreement, acting 
under section 44(9) of the Act when it could only have done 
so properly pursuant to section 46 of the Act because the 
substance of the application "involved the bare interpreta- 
tion of the Award and the Agreement". Ground 2 was 
abandoned. In Ground 3 the Appellants assert that if the 
Commission did have jurisdiction to hear and determine the 
matter and if the Agreement was ambiguous, the Commis- 
sion erred in law in placing any weight on the transcript of 
proceedings which led to die registration of the Agreement 
in 1989. Ground 4 was also abandoned. In Ground 5 the 
Appellants assert that if the Commission did have jurisdic- 
tion to hear and determine the matter, its conclusion that the 
work involved was "a major alteration to the platform was 
against the evidence or the weight of evidence and the 
Award applied". By Ground 6 the Appellants assert that 
the Commission should have concluded on the evidence or 
the weight of the evidence that only a minor proportion of 
the work involved was new construction work and thus the 
major and substantial nature of the work was covered by 
the Award. Finally, by Ground 7, the Appellants assert that 
the Commission erred in law in relying on the decision of 
the Industrial Appeal Court in Hungry Jacks Pty Ltd and 
Others v. Wilkins and Others (supra) when, on the facts of 
the present case, it was distinguishable. 

The Respondents replied arguing that the dispute was 
arbitrated by the process suggested by the Appellants and 
they therefore ought to be estopped from now objecting to 
it. In any event, the Commission was not engaged in a "bare 
interpretation" of the Award and the Agreement, but did so 
as part of resolving a wider dispute which involved an 
evaluation of the nature of the work. Further, the Respon- 

dents contend that the Appellants ought not now be heard 
to object to the Commission's reliance on the transcript as 
an aid to interpreting the Agreement because it was tendered 
for that purpose by the contractors. In addition, the 
Respondents submit that the Appellants, having abandoned 
Ground 2, which in essence asserted that the Commission 
erred in concluding that the terms of the Agreement were 
ambiguous, cannot now argue that the Commission was 
wrong to find as it did that there was an ambiguity in the 
Agreement. Still further, the Respondents argue that 
whether the work amounted to a "major" or a "minor" 
modification to the Platform called for a value judgement 
by the Commission. It is not a conclusion which the Full 
Bench should interfere because the Commission had the 
"insuperable" advantage over the Full Bench of having 
inspected the work. The question of whether the work was 
new construction work or not was irrelevant. The real issue 
was whether the work involved a major or minor modifica- 
tion to the platform. Finally, it is said on behalf of the 
Respondents that the decision in Hungry Jacks Pty Ltd and 
Others v. Wilkins and Others (supra) was not entirely 
relevant. In this case the Agreement was registered some 
years after the Award was made so that there can be no 
question of the Award overriding the Agreement. Moreover, 
the Agreement was the more particular of the two since it 
applied only to major modification work, whereas the 
Award applied to all modification work. 

In my view, there is much force in the Respondents' 
argument that the Appellants should not now be heard to say 
that the Commission erred in referring the matter for hearing 
and determination under section 44(9) of the Act. The 
Australian Mines and Metals Association Incorporated, on 
behalf of all of the Appellants, wrote to the Metal and 
Engineering Workers' Union—Western Australia, sending 
a copy to the Commission, indicating that in the view of the 
Appellants the matter in dispute should be referred for 
hearing pursuant to section 44(9) of the Act and, moreover, 
that the matter to be referred should be "the question of 
whether (the Award) or (the Agreement) applies to the scope 
of work performed on the Fire and Blast Project—NRA- 
ECPN794". It is trite to say that the parties cannot, by 
agreement, vest the Commission with authority it does not 
otherwise have, but having deliberately invited the Commis- 
sion to refer the matter for hearing and determination, the 
Appellants ought not now be heard to complain about that 
process. The Full Bench is bound by the provisions of 
section 26 of the Act and it would be entirely inequitable, 
apart from any other consideration, for the Appellants 
having suggested that the Commission adopt the course it 
did and now complain about the validity of that course. In 
short, they ought to be estopped from complaining about that 
course on this occasion. 

In any event, I am far from satisfied that the Commission 
acted in breach of the Act, as alleged. Section 46 of the Act 
empowers the Commission to declare the true interpretation 
of an award or industrial agreement and where appropriate 
vary any provision of the award or agreement for the 
purposes of remedying any defect therein. Such a declara- 
tion is binding on all parties to the award or industrial 
agreement and for that reason an application for such a 
declaration is required to be served on all the parties to the 
award or the agreement, as the case might be. In this case 
it is apparent that the Appellants were not seeking a 
declaration of that kind but, rather an indication as to which 
of two industrial instruments applied to the work in question 
without the precedental consequences which can arise under 
section 46 of the Act. Indeed, if it be the case, as counsel 
for the Appellants indicated that SDR Constructions Pty Ltd 
was neither a party to the Award nor the Agreement it is 
difficult to see how it could be party to proceedings under 
section 46. The agent for the contractors put to the 
Commission below that the party did not want to be 
involved with the question of technicality of respondency 
to the industrial instruments but, rather, the question "was 
an issue as to the appropriateness of the Award or 
Agreement coverage". This could only be done under 
section 44 not under section 46. Although the parties and the 
Commission appear to have approached the matter as if it 
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was primarily an exercise in interpretation, it might have 
been resolved by determining which was most appropriate 
in all the circumstances, irrespective of the terminology of 
the instruments. 

I do not read the decision of the Full Bench in Crewe and 
Sons Ply Ltd v. Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia (1989) 69 WAIG 2623 
as outlawing the procedure adopted by the Commission on 
this occasion. That case concerned an attempt by the 
Commission to order that an employer enforce an award, but 
such is not the case on this occasion. In any event, to the 
extent that the decision suggests that proceedings under 
section 46 of the Act are purely judicial rather than arbitral, 
it might be questionable, because as Olney J observed in 
Nonvest Beef Industries Ltd and Another v. West Australian 
Branch, Australian Meat Industry Employees Union, Indus- 
trial Union of Workers, Perth (1984) 64 WAIG 2124 at 
2130, "there is some authority to suggest that the 
jurisdiction of the Commission pursuant to section 46 is at 
least in part arbitral in nature and indeed I can imagine 
circumstances where the only real function to be performed 
upon an application for a declaration as to the true 
interpretation of award would be fact finding". 

Similarly, there is a degree of inequity, if not an air of 
unreality, about the Appellants' complaint regarding the 
Commission's reliance on the transcript as an aid to interpret 
the Agreement. It was the agent for the contractors who 
tendered the transcript and thereby invited the Commission 
to have regard to it. In addition, the agent for the other 
Appellant, Woodside Offshore Petroleum Pty Ltd, indicated 
that the Company was "in total support'' of the submissions 
put on behalf of the contractors and, moreover, referred to 
and relied on the transcript and the observations recorded 
therein. 

Furthermore, the Appellants having abandoned the 
Ground of Appeal alleging that the Commission erred in 
finding an ambiguity in the Agreement, there is much force 
in the Respondents' argument that they ought not now be 
heard to say that it was not ambiguous in which event it is 
difficult to see why the transcript should not be utilised. As 
the Respondents' counsel submits, it was a contemporane- 
ous record of what the parties considered the Agreement to 
mean (see: Short v. F.W. Hercus Pty Ltd (1993) 46 IR 128 
at 134). The decision of the New South Wales Arbitration 
Commission in Corley v. Kerr & Co Ltd (1920) 19 AR 
(NSW) 73 rejecting the proposition that in interpreting 
awards the Commission should have regard to the transcript 
of the proceedings on making of the award can be 
distinguished as the request concerns reference to transcripts 
of the Commission's decision in handing down the award, 
which is not what is intended in this case. Likewise, in Aitco 
Pty Ltd v. FLAIEU (SA Branch) [1988] AILR 382 an 
attempt to rely on transcript of evidence given in an 
unrelated proceeding was rejected. Again, that case can be 
distinguished on its facts. In any event, as indicated below, 
the agent for the contractor Appellants and by endorsement, 
the agent for the other Appellant, albeit somewhat inconsis- 
tently, acknowledged that the Agreement had a dual 
purpose. The transcript was used merely as supportive of 
this concession. 

The principles regarding the use of extrinsic material as 
an aid to interpret industrial instruments are well settled. 
That material can only be used where there is an ambiguity 
and cannot be used to undermine an unambiguous term, 
even if that leads to a result which may seem inconvenient 
or unjust (see: Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) v. The 
Minister for Health (1991) 71 WAIG 2253). In this regard, 
as pointed out by Brinsden J in Robe River Iron Associates 
v. Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others (1987) 67 WAIG 1097, the 
rules for interpreting industrial agreements are essentially no 
different from those applicable to the interpretation of 
awards. Nonetheless, industrial instruments are to be 
interpreted against the background that they "frequently 
result... from an agreement between the parties, couched in 
terms intelligible to themselves but often framed without 
that careful attention to form and draftsmanship which one 

expects to find in an Act of Parliament" and that "therefore 
in construing an award, one must always be careful to avoid 
a too literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after giving 
consideration and weight to every part of the award, 
endeavour to give it meaning consistent with the general 
intention of the parties to be gathered from the whole 
award" (see: Geo A. Bond & Co Ltd (In Liquidation) v. 
McKenzie [1929] AR (NSW) 498 at 503). The reluctance 
of courts to adopt a strict interpretation in relation to awards 
was endorsed in City of Wanneroo v. Holmes (1989) 30 IR 
362. Thus, as Einfeld J observed in BWIU NSW Branch v. 
Dylalo Pty Ltd trading as Alpine Erections [1992] AILR 
274, the courts should not be too reluctant to admit the 
possibility that there is an ambiguity in an award, nor should 
courts be too artificial or legalistic in a search for its 
meaning. The court should only refuse to consider extrinsic 
material which supports one interpretation when the 
alternative interpretation being argued for was quite incapa- 
ble of being supported by the words. More recently in Short 
v. F.W. Hercus Pty Ltd (supra) the Federal Court held that 
even where the provision was unambiguous, the Court 
should not deny itself the guidance of intrinsic material 
where it can be seen that more is needed than the immediate 
context of the provision to interpret it properly. In this 
context, Burchett J observed at p 134— 

"The context of an expression may thus be much 
more than the words that are its immediate neighbours. 
Context may extend to the entire document of which 
it is a part, or to other documents with which there is 
an association. Context may also include, in some 
cases, ideas that gave rise to an expression in a 
document from which it has been taken. When the 
expression was transplanted, it may have brought with 
it some of the soil in which it once grew, retaining a 
special strength and colour in its new environment 
TTiere is no inherent necessity to read it as uproot and 
stripped of every trace of its former significance, 
standing bare in alien ground. True, sometimes it does 
stand as if alone. But that should not be just assumed, 
in the case of an expression with a known source, 
without looking at its creation, understanding its 
original meaning, and then seeing how it is now used. 
Very frequently, perhaps most often, the immediate 
context is the clearest guide, but the court should not 
deny itself all other guidance in those cases where it 
can be seen that more is needed. In literature, Milton 
and Joyce could not be read in ignorance of the source 
of their language, nor should a legal document, 
including an award, be so read." 

Much the same view was taken by the Full Bench of the 
Industrial Court of South Australia in Aitco Pty Ltd v. 
FLAIEU (SA Branch) (supra) where the Court observed— 

"It should be remembered that we are here constru- 
ing not an award of the Commission but an industrial 
agreement, which results from consensus between the 
parties. In construing such a document we must, by 
viewing the matter broadly and giving heed to every 
part of the agreement, endeavour to give it a meaning 
which is consistent with the general intention of the 
parties to be gleaned from the document as a whole." 

There are grounds for concluding that considering the 
Agreement as a whole, it was indeed ambiguous and in fact 
the Grounds of Appeal as advanced by the Appellants no 
longer allege that the Commission was wrong to find that 
the Agreement was ambiguous. Rather, they allege that the 
Commission misinterpreted the ambiguity. Taken in isola- 
tion, it is difficult to read any ambiguity into the scope of 
the Agreement. Ordinarily, I would have thought that the 
scope clause meant what it says, that is that it applies to 
"hook-up modification" or in other words, the modification 
of hook-ups, as indeed the agent for Woodside Offshore 
Petroleum Pty Ltd argued before the Commission at first 
instance. However, as previously observed in construing an 
industrial agreement, the document is to be taken as a whole 
(see too: Robe River Iron Associates v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
(supra)). Although the scope clause in the Agreement refers 
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to "hook-up modification". Clause 1.—Title of the Agree- 
ment refers to the Agreement being known as the "Platform 
Modification and Hook-Up Agreement" and Clause 20 of 
the Agreement is entitled "Platform Modification and 
Hook-Up Allowance". There are thus some parts of the 
Agreement which suggest, as the Commissioner found, that 
it applies to modification work as well as to hook-up work. 

"Hook-up" was described by the Senior Project Engineer 
for Woodside Offshore Petroleum Pty Ltd as being "a term 
given within the offshore engineering profession to the 
interlinking of systems to form a total system which would 
then become an integral plant for the production of oil and 
gas". The agent for the contractors described it from "a 
more simplistic point of view" as being the process which 
takes the parts constructed offshore and turns them into a 
live operating platform. By definition, and it is common 
ground, this practice occurs only once and in the case of the 
North RanMn A platform was completed in 1982. The 
Agreement was entered into in 1990, and the Respondents 
argue that it is nonsensical for the parties to enter into such 
an agreement at that time unless it was to have a scope 
affecting work beyond the mere activity associated with the 
hook-up process. Indeed, the agent for Woodside Offshore 
Petroleum Pty Ltd acknowledged before the Commission 
that "it was difficult to have a hook-up modification award'' 
to a platform that is 10 years old. His answer was that the 
object of the Agreement was that it would apply to the 
hook-up of future platforms. If that is the case, it is odd that 
the Agreement should name as parties companies which 
may or may not be involved in hook-up work for future 
platforms. In addition, there is something to be said for the 
proposition advanced on behalf of the Respondents that 
hook-up is a process which once complete cannot be 
modified. 

Thus, not only do the Grounds of Appeal no longer raise 
any objection to the Commissioner having found the 
Agreement to be ambiguous, but it was open to hold, as the 
Commissioner did, that the Agreement was indeed ambigu- 
ous and covered not merely work associated with hook-up, 
but large or major construction work. That the Agreement 
was to have a dual purpose was supported by the 
submissions of the agent for the contractors, which 
submissions somewhat surprisingly were totally supported 
by the agent for Woodside Offshore Petroleum Pty Ltd. The 
contractors' agent, Mr Smith, submitted to the Commission 
that although the prime purpose of the Agreement "is to 
cover work associated with the hook-up and commissioning 
of new platforms", that was not its only purpose. It was also 
said that it was intended to cover "large scale construction 
activities". To verify that claim, Mr Smith referred to the 
transcript, which is the subject of one of the Grounds of 
Appeal. 

It remains to consider whether the Commission was 
correct to find, as it did, that the work involved on this 
occasion was "major modification work". The evidence of 
the Senior Project Engineer indicates that the work was 
broken into 13 work packages with a total value of 
approximately $4.8 million, which he described as a mixture 
of "ongoing maintenance and also minor works". He 
accepted that there was modification taking place in relation 
to the platform, but described it as "minor in terms of the 
work". It is difficult, if not impossible, to make an 
assessment of whether the work was major in this context 
without some first hand appreciation of the work. Indeed, 
that was recognised by the Appellants, who indicated in 
suggesting that the dispute be referred for arbitration that "it 
is essential in the determination" of the matter that an 
inspection should be conducted prior to the hearing. The 
learned Commissioner undertook such an inspection and as 
is clear from his published Reasons for Decision that 
inspection played a significant part in his assessment that 
the work was major modification work. The issue of whether 
the work was new work or construction work is, as counsel 
for the Respondents submits, not to the point. The question 
is whether the work involved a major modification to the 
platform, whether it was construction work or new work. 

The limits on the Commission's right to interfere with the 
facts as found by the Commission are well settled and have 
recently been explained in Gromark Packaging v. The 
Federated Miscellaneous Workers' Union of Australia, WA 
Branch (1992) 73 WAIG 220. Although the viva vocc 
evidence does not suggest that the work in question could 
properly be described as major modification work, the 
evidence does suggest that the work was extensive, affecting 
a number of modules on the Platform, and it may be that 
with the benefit of having seen the work that it could fairly 
be described as extensive. The nature of industrial arbitra- 
tion is that it often calls for a value judgement, principally 
based on inspections, where there is scope for differing 
views. In essence, that is what occurred on this occasion. 
Certainly, the position is, as counsel for the Respondents put 
it, that the learned Commissioner was in a considerably 
better position than the Full Bench to assess the nature of 
the work and in the circumstances I am not convinced that 
the Commission should interfere with that finding. 

In my view, there is no substance in the Appellants' final 
Ground of Appeal. The facts of this case, and those involved 
in Hungry Jacks Pty Ltd and Others v. Wilkins and Others 
(supra) are indeed different, as the Appellants assert. Most 
notably, SDR Constructions Pty Ltd is not a party to the 
Agreement and therefore, at least so far as it is concerned, 
there can be no question of there being a conflict between 
the two industrial instruments. Moreover, the Agreement 
was registered years after the Award was made and thus 
quite apart from any consideration as to whether the 
Agreement is more particular than the Award, it would be 
irrational to suggest that the Award should override the 
Agreement where there is a conflict. However, the Appel- 
lants now complain that the Commission was in error by not 
fully examining whether the employees in question fell 
within the scope of the Award or of the Agreement. Most 
notably the Appellants' agent referred to the fact that the 
scope of the Award was defined by reference to certain 
classifications contained in Clause 13 of the Award. That 
proposition is, to say the least, somewhat startling because 
each of the Appellants conceded before the Commission 
below that the Award covered the work in question, indeed 
it was their case that the Award, and the Award only, applied 
to the work. The real question before the Commission was 
whether the Agreement also applied and if it did which 
instrument should apply in this instance. The scope of the 
Agreement is not linked to work in any classification but, 
rather, defined by reference to employees of certain 
employers who are members of, or eligible to be members 
of, the Unions named as parties to Award, as to which there 
was no dispute. Rather, the entire dispute concerned the 
question of whether or not they were engaged in the work 
as defined in the Agreement. 

For the foregoing reasons I would dismiss the appeal. It 
seems to me that the way in which the case was conducted 
by the Appellants before the Commission in no small part 
contributed to the outcome about which they now complain. 
However, it is too late to endeavour to remedy those 
shortcomings by the process of appeal (see: Re Private 
Hospitals and Nursing Homes Association of Victoria 
(1983) 1 VIR 190). 

Commissioner Gregor: I agree with the decision of the 
Acting President and his reasons in full. 

Commissioner Beech: I agree with the Acting President's 
Reasons for Decision and have nothing further to add. 

Appearances: Mr SJ. Kenner (of Counsel) on behalf of 
the Appellants. 

Mr D.H. Schapper (of Counsel) on behalf of the 
Respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ralph M. Lee Pty Ltd and Others 

and 
Metal and Engineering Workers' Union—Western 

Australian Branch and Another. 
No. 429 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
COMMISSIONER J.F. GREGOR. 
COMMISSIONER A.R. BEECH. 

8 July 1994. 

Order. 
This matter having come on for hearing before the Full 
Bench on the 27th day of June, 1994, and having heard Mr 
S.J. Kenner (of Counsel) on behalf of the Appellants and Mr 
D.H. Schapper (of Counsel) on behalf of the Respondents, 
it is this day, the 8th day of July, 1994, ordered as follows— 

That the appeal be and is hereby dismissed. 
The Full Bench ' 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Shawky Michael 

and 
Bernard William Ridgcway, David Christopher Nicolson, 
Iain McGregor Hepburn and Graham Charles Sylvester. 

No. 464 of 1994. 
Joyce Mary Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson, 
Iain McGregor Hepburn and Graham Charles Sylvester. 

No. 465 of 1994. 
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G.L. FIELDING. 
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COMMISSIONER S.A. KENNEDY. 
17 June 1994. 

(Heard 9 June 1994). 
Reasons for Decision. 

THE ACTING PRESIDENT: Each of the Appellants in 
these matters lodged an application pursuant to section 29(b) 
(as it then was) of the Industrial Relations Act 1979 alleging 
that they had been unfairly dismissed from their employ- 
ment on 27 October 1986 and seeking reinstatement and 
contractual benefits denied from that date until 4 September 
1991. Dr S. Michael ("the first Appellant") asserts that he 
was employed as the Managing Director of Monitronix Ltd, 
now in liquidation. Mrs J.M. Michael ("the second 
Appellant") asserts that she was employed as Assistant to 
the Managing Director of the company. Nonetheless, both 
of the applications named the Respondents as the employers. 
The Appellants assert that the Respondents who, with the 
possible exception of Mr Hepburn, were at all material times 
directors of Monitronix Ltd, falsely represented that they 
were agents for die company and as a consequence should 
be taken to have personally employed the Appellants. 

It is common ground that in or about July 1987 each of 
the Appellants lodged an application pursuant to section 
29(b) of the Act, complaining that they had been unfairly 

dismissed by the company and seeking reinstatement and 
denied contractual benefits. Those applications were with- 
drawn without the applications going to trial. It is also 
common ground that in or about Etecember 1987 each of the 
Appellants lodged further applications, again under the 
provisions of section 29(b) of the Act, against the company 
seeking relief in the nature of damages as a result of the 
alleged unfair dismissal. Those proceedings were apparently 
discontinued by the Appellants in February 1988, again 
without going to trial. In or about November 1991, each of 
the Appellants lodged claims against the present Respon- 
dents, apart from Mr Hepburn, again alleging that each had 
been unfairly dismissed on 27 October 1986 and initially at 
least, sought reinstatement and denied contractual benefits. 
At that time, as they do now, the Appellants asserted that 
the Respondents as unauthorised agents should be taken to 
be the employers. Those applications were dismissed in 
February 1993 after a hearing on the merits before Parks C. 
on the grounds that the company, and not the named 
Respondents, was the employer. From that decision, the 
Appellants appealed to the Full Bench of the Commission. 
That appeal was dismissed on the grounds that the 
Appellants had abandoned their claim for reinstatement and 
thus on the authority of Coles Myer Ltd t/a Coles 
Supermarkets v. Coppin and Others (1993) 73 WAIG 1754 
the Commission was without jurisdiction to entertain the 
Appellants' claims. From that determination the Appellants 
appealed to the Industrial Appeal Court, which appeal 
apparently stands adjourned sine die without having been 
prosecuted. 

The proceedings the subject of these appeals were 
instituted by the Appellants following a decision of Master 
Bredmeyer in September last, arising out of civil proceed- 
ings between the company and the Appellants in the 
Supreme Court. The Appellants interpreted that decision as 
establishing that the Respondents, as directors of the 
company, should be regarded as the employers of each of 
the Appellants. It should be noted that apart from proceed- 
ings in the Commission there has been a substantial amount 
of litigation in the civil courts between the parties arising 
out of the affairs of the company. The Appellants seemingly 
took the view that rather than prosecute the appeal before 
the Industrial Appeal Court, it would be simpler to institute 
fresh proceedings in the Commission. Basically, they argue 
that they should now be given the opportunity to put a case 
before the Commission based on the decision of the Master. 
They argue that if the Industrial Appeal Court was to dispose 
of the matter on jurisdictional grounds, as did the Full 
Bench, they would be denied an opportunity to have the 
matter litigated in light of the Master's decision because of 
the time limits now imposed by section 29(2) of the Act. 

The Respondents filed an Answer to each of the 
applications the subject of the present appeals, denying any 
wrongdoing in respect of the dismissal of each of the 
Appellants and asserting that the Appellants were employed 
by the company and not by them as individuals, that the 
company no longer carries on business and thus it is 
impossible to reinstate the Appellants in their former 
employment. Furthermore, the Respondents assert that the 
applications were "vexatious and an abuse of the Industrial 
Relations Commission procedure" and that the applications 
were "a calculated ploy to continually harass (the Respon- 
dents) in their business and disrupt their home life''. By their 
Answer, the Respondents asked that each of the applications 
' 'be dismissed forthwith*' and "in a manner that will inhibit 
(the first Appellant) from raising it in any form in the 
future". Mr Hepburn also objected on the grounds that he 
was in no way connected with the company until some time 
after the dismissal of each of the Appellants. 

Each of the applications came on for mention before 
George C. on 28 March last. At that time the Commission 
indicated to the parties that the matter had been called on 
to address the question of whether the proceedings should 
be "struck out" as being vexatious. After hearing from the 
parties and without embarking on an enquiry as to whether 
the claims made by the applications had been made out, he 
dismissed each of the applications pursuant to section 
27(l)(a)(iv) of the Act, principally on the grounds that the 



subject matter of the applications was the same as that dealt 
with by the Commission in 1993 and which was the subject 
of an unresolved appeal before the Industrial Appeal Court. 
The Commissioner's view was "that if Dr and Mrs Michael 
wish to proceed with their claims there already exists an 
avenue through which they can do that, that being the 
application which is currently alive before the Industrial 
Appeal Court". In addition, he observed that given that 
some 772 years had elapsed since the Appellants were 
dismissed the claim for reinstatement could not be contem- 
plated. 

From that decision each of the Appellants now appeals. 
The grounds of appeal are the same in each case. There are 
eight grounds of appeal. Ground 1 alleges, in essence, that 
the Commissioner erred in ignoring the decision of Master 
Bredmeyer delivered on 10 September last and in failing to 
give reasons therefor. Ground 2 alleges that the Commis- 
sioner was "biased" by following the Master's 1991 
decision and "ignoring the more important later judgment". 
In my view there is no substance to either of those grounds. 
The learned Commissioner did not follow either decision. 
In essence, all he did was to refer to what Parks C. had said 
of the 1991 decision in order to illustrate that the subject 
matter of the instant applications was fundamentally the 
same as that disposed of by the Commission in 1993. The 
question of whether the Commission should or should not 
have followed the September 1993 decision of Master 
Bredmeyer simply did not arise because the Commissioner 
was not considering the merits of the applications, in 
particular, whether or not the Respondents were the 
employers but, rather, the preliminary question of whether 
the applications were an abuse of process. 

Ground 3, along with Grounds 6 and 7, essentially asserts 
that the Appellants were denied natural justice by the 
Commissioner. Indeed the Appellants claimed to have been 
"ambushed" by him. They claim that the Respondents' 
Answer was not served upon them in the manner required 
by the Industrial Relations Commission Regulations, nor 
served within the time limits required by those Regulations. 
The first Appellant claims to have received a copy of the 
Answer from the Commissioner's Associate only a few days 
before the matter was called on for mention and the second 
Appellant claims not to have received hers until after the 
matter had been disposed of. In Ground 6 the Appellants 
claim that the Commissioner erred in refusing an adjourn- 
ment because the Answer had not been received in time. 
Furthermore, in Ground 7 they assert that the Commissioner 
"ought not to have heard the entire matter and its merits", 
but complied with the Notice of Hearing, which was entitled 
"For Mention Only" and by failing to do so prejudiced their 
cases. 

It appears from the files relating to each of the 
applications that the Respondents' Answer was sent by 
Security Post to the Appellants on 28 February, that is, one 
month before the matter was dealt with by the Commission. 
The Respondents argue that if the Appellants choose not to 
collect their mail until after the hearing, they should not be 
held responsible for that. Whatever can be said of the service 
process it is clear that the Appellants were aware of the 
nature of the Respondents' objection before the matters were 
dealt with by the Commission. The first Appellant acknowl- 
edged before the Commissioner that he was aware of the 
import of the Respondents' objections, in particular the 
claim that the proceedings were an abuse of process. Indeed, 
it appears that he had prepared an affidavit in answer to the 
Respondents' objections. Although he claims not to have 
been aware of the nature of the Respondents' objections 
relating to the second Appellant's application, both applica- 
tions were in essence identical and not surprisingly the 
objections were in substance no different to those relating 
to his application. He was provided with a copy of the 
Answer before being called upon to answer the objections 
as they related to the allegation of abuse of process. 

Although each of the applications were listed "For 
Mention Only", it is difficult to accept, having read the 
transcript of the proceedings, that the Appellants were 
prejudiced in their argument relating to die issue as to 
whether or not the proceedings should be dismissed or struck 

out as being an abuse of the process. It may be that their case 
concerning the true identity of their employers would have 
been prejudiced, but that was not the issue then before the 
Commissioner, as he made clear to them throughout the 
proceedings. Although the Appellants sought an adjourn- 
ment they did so, inter alia, for the purposes of putting their 
submissions in writing which the Commissioner indicated 
was not necessary and to give evidence to refute allegations 
made by the Respondents that they refused to take in their 
mail, which allegations the Commissioner rightly indicated 
were not evidence and in any event had little or no bearing 
on the question at issue. They also sought an adjournment 
to adduce evidence to substantiate the claim that the 
Respondents rather than the company were their employers, 
and as to happenings associated with civil proceedings 
before the traditional courts, which matters as the Commis- 
sioner noted were not relevant to the issue then in question. 

It is undeniably the case that the Commission is obliged 
to give the parties to proceedings a proper opportunity to put 
their case in respect of the matter in issue. In this instance, 
the issue in question was a preliminary matter, namely 
whether on the grounds that the proceedings were an abuse 
of process, the proceedings should be dismissed pursuant to 
section 27(1 )(a) without enquiring into the merits of the 
applications. In my assessment, the Appellants were given 
every opportunity to put their case in that respect. The 
Commissioner explained at the outset the purpose of the 
hearing. He indicated that he would initially call upon the 
Respondents to justify their claim that the proceedings were 
an abuse of process and thereafter invite the Appellants to 
respond, a procedure which the first Appellant, who was 
representing both Appellants, acknowledged as being 
"excellent". The Commissioner questioned the first Appel- 
lant at length about the nature and status of the earlier 
proceedings in the Commission, as to which there seemed 
to be common ground between the parties. The Commis- 
sioner did not, contrary to the assertion in the Grounds of 
Appeal, determine the merits of the matter but, rather, 
confined himself to the question of whether the proceedings 
were an abuse of process. 

In any event, as pointed out by the High Court in Stead 
v. The State Government Insurance Commission (1986) 161 
CLR 141 at 145, it is not every departure from the rules of 
natural justice at a trial which will entitle the aggrieved party 
to a new trial. As the High Court pointed out, there is no 
point in embarking upon a fresh hearing if the outcome of 
the trial would inevitably be the same. The question is 
whether the denial of natural justice deprived the aggrieved 
party of the possibility of a successful outcome (see: Robe 
River Iron Associates v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others (1993) 
73 WAIG 1993). Having agreed as they did with the history 
of previous proceedings, it is virtually inconceivable to 
imagine that the Appellants could have said anything to 
suggest that the proceedings were not an abuse of process. 

In essence, the claims the subject of the proceedings did 
not differ from those in the earlier proceedings dealt with 
by the Commission in 1993 and which were the subject of 
an unresolved appeal before the Industrial Appeal Court. 
Although there is an additional Respondent to the proceed- 
ings the subject of these appeals, fundamentally the dispute 
appears to be the same. Even if the Appellants have correctly 
interpreted the 1993 decision of Master Bredmeyer, there is 
no equity in the proposition that a person should be able to 
relitigate matters because of a perceived change in circum- 
stances, particularly when the matters are the subject of an 
unresolved appeal before the Industrial Appeal Court. 
Although the Commission is not a court of law in the 
traditional sense, the policy of finality in litigation nonethe- 
less applies to its deliberations (see: Graham McCorry v. 
Como Investments Pty Ltd (1989) 69 WAIG 1000, 1002). 
Indeed, were it otherwise one of the objects of the Act, to 
provide a means of settling industrial disputes through 
arbitration would be severely undermined. 

Furthermore, quite apart from any consideration of the 
status of the earlier proceedings dealt with by the Commis- 
sion, the undeniable fact is, as observed by the Commis- 
sioner, that by the time the proceedings now in question 
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were instituted, more than Ttyz years had elapsed since the 
Appellants had been dismissed from their employment. As 
has been pointed out by the Commission on a number of 
occasions, the very essence of the relief available under 
section 29(1 )(b) is that claim for relief be pursued with 
expedition (see: Kangatheran v. Boans Limited (1987) 67 
WAIG 1112; Brayley v. Mendex Ply Ltd t/a Mair and Co 
Maylands (1992) 72 WAIG 850; Johnston v. Wesfarmers 
Ltd (1990) 70 WAIG 2434). The same view has been taken 
by tribunals in other cases where industrial tribunals have 
a like jurisdiction (see: Lane v. Arrowcrest Group Ltd (t/a 
ROH Alloy Wheels) (1991) ABLR 39; In Re New South 
Wales Public Service Professional Officers' Association v. 
The Health Commission of New South Wales (1979) AR 
(NSW) 375; and see too: Walls' Meat Co Ltd v. Khan (1978) 
IRLR 499;). Indeed, the need for aggrieved employees to 
prosecute a claim of this nature with expedition is now 
underwritten by section 29(2) of the Act. There was thus 
very good reason for the Commissioner to observe that a 
claim for reinstatement could not now be contemplated by 
the Commission. Furthermore, if it be that each of the 
Appellants were dismissed from positions in the company, 
as by the respective applications they allege, there may well 
be other obstacles to reinstatement, not die least of which 
is the fact that the company now no longer carries on 
business, or at least is in liquidation. The essence of 
reinstatement is the restoration of the previous employment 
relationship; i.e the employee is reinstated to the position he 
or she previously occupied (see: Siagian v. Sanel Pty Ltd 
(Unreported—Ind. Rel. Ct. of Aust. NI 123/94—27/5/94). 
It is no answer to suggest that the Respondents have an 
interest in other companies. To direct that the Appellants be 
employed by one or other of those companies would not be 
to reinstate them to their former employment, to say nothing 
of the fact that those companies are not parties to the present 
proceedings. 

Without an order for reinstatement there is no power for 
the Commission to make orders of any denied contractual 
benefits, as was pointed out by the Full Bench in the appeal 
relating to the 1993 proceedings (see: Michael and Another 
v. Ridgeway and Others (1993) 73 WAIG 1759; see too: The 
Federated Miscellaneous Workers Union of Australia, WA 
Branch v. Nappy Happy Service Pty Ltd t/a Nappy Happy 
Service (Appeal 17/93—-Industrial Appeal Court 14 April 
1994 (Unreported)). 

Although much was made by the Appellants of the 
Commission's obligation to consider matters before it 
having regard to equity, good conscience and the substantial 
merits of the matter, that does not mean that the matter 
should be determined, having regard to the interests of the 
Appellants only. Equity requires that there be a balancing 
of all the competing interests associated with the matter. 
Thus as pointed out in Kangatheran v. Boans Limited 
(supra), there is a need, amongst other things, to have regard 
to the interests of the Respondents. In my view, it is 
inequitable in the extreme that an employer should have to 
face a claim relating to unfair dismissal T/2 years after the 
dismissal. In the case of three of the Respondents that is all 
the more so because they have in that time contested a claim 
regarding the matter in the Commission and remain 
potentially liable to defend the benefits of that contest before 
the Industrial Appeal Court. 

The powers given to the Commission under section 27(1) 
are discretionary, albeit to be exercised with circumspection 
(see: Re The Media Entertainment and Arts Alliance and 
Others ex parte the Hoyts Corporation Pty Ltd and Others 
(1993) AILR 164). In my view, the Commissioner was entirely 
justified in exercising his discretion to dismiss each of the 
applications without considering the merits of respective 
applications for the reasons he advanced. Indeed, it is difficult 
to see how, consistent with a proper exercise of his discretion, 
he could have arrived at any other conclusion. 

COMMISSIONER J.A. NEGUS: I have read the Acting 
President's draft Reasons for Decision. I am in agreement 
with these reasons and have nothing further to add. 

COMMISSIONER S.A. KENNEDY: I agree with the 
Acting President's Reasons for Decision and have nothing 
further to add. 

Appearances: Dr S. Michael and with him Mrs J.M. 
Michael appeared on behalf of each of the Appellants Mr 
B.W. Ridgeway appeared on Ms own behalf Mr D.C. 
Nicolson appeared on Ms own behalf Mr G.C. Sylvester 
appeared on his own behalf. 
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and 
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No. 464 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER S.A. KENNEDY. 

9 June 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of June, 1994, and having heard Dr 
S. Michael on his own behalf and Mr B.W. Ridgeway on 
his own behalf, Mr D.C. Nicolson on Ms own behalf, Mr 
G.C. Sylvester on his own behalf and there being no 
appearance on behalf of Mr I.M. Hepburn, it is this day, the 
9th day of June, 1994, ordered as follows— 

That the appeal be and is hereby dismissed. 
The Full Bench. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joyce Mary Michael 

and 
Bernard William Ridgeway, David Christopher Nicolson, 
Iain McGregor Hepburn and Graham Charles Sylvester. 

No. 465 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER J.A. NEGUS. 
COMMISSIONER S.A. KENNEDY. 

9 June 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 9th day of June, 1994, and having heard Mm 
J.M. Michael on her own behalf and Mr B.W. Ridgeway on 
Ms own behalf, Mr D.C. Nicolson on Ms own behalf, Mr 
G.C. Sylvester on his own behalf and there being no 
appearance on behalf of Mr I.M. Hepburn, it is this day, the 
9th day of June, 1994, ordered as follows— 

That the appeal be and is hereby dismissed. 
The Full Bench. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President 
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Industrial Relations Act 1979. 
Tip Top Bakeries 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, W.A. Branch. 
No. 844 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 
10 June 1994. 

Reasons for Decision. 
PlJP.QTrYPKfT* Th#* Anrwallfrnt at a 

times employed Messrs Boycott and Lee, amongst others, m 
its bakery at Canning Vale. On or about 25 January last they 
were involved in a physical altercation at the workplace. It is 
fair to say that that altercation was prompted by Mr Boycott 
abusing Mr Lee in derogatory racial terms. It seems Mr lie is 
of Chinese extraction. Mr Lee responded by either pushing or 
knocking Mr Boycott to the floor. Thereafter they engaged in 
a physical altercation. After interviewing the respective 
employees, the Appellant's State Manufacturing Manager came 
to the conclusion that both were at fault: Mr Lee for 
aggressively pushing Mr Boycott to the floor in a potentially 
dangerous area of the workplace, in breach of the Appellant's 
safety rules, and Mr Boycott for violently retaliating by 
punching Mr Lee in the region of the head and violently 
bending back the fingers on his hand and for his part in 

Mr Lee because he was under stress and did no more than 
defend himself when assaulted by Mr Lee. The Commission 
upheld the claim and ordered that Mr Boycott be reinstated 

Appellant. Although the Commission was satisfied that Mr 
Boycott had misconducted himself, it was not satisfied in 
the circumstances that the misconduct was of such a nature 
that summary dismissal was warranted. 

The Appellant now appeals, alleging in essence that the 
Commissioner's discretion miscarried because it failed to 
take into account material features of Mr Boycott's conduct, 

oycon to me noor ana men lecuiumen 
ter which Mr Boycott came and punch 

in the region of the head. Mr Lee held up his hands to protect 
himself whereupon Mr Boycott grabbed his fingers and bent 
them back with much force causing him to suspect that they 
had been broken. They were in fact not broken but severely 
bruised. Mr Boycott, on the other hand, says that after being 
forcibly knocked to the ground by Mr Lee, Mr Lee came 
towards him and all that he, Mr Boycott, did was to defend 
himself by pushing or punching Mr Lee, in the course of 
which Mr Lee grabbed him. Mr Boycott bent back the 
fingers on one of Mr Lee's hands in an attempt to break Mr 
Lee's grip on him. 

The test to be applied in matters of this nature is well 
settled and summarised in Ronald David Miles and Others 
t/a Undercliffe Nursing Home v. The Federated Miscellane- 
ous Workers Union of Australia, Hospital Service & 
Miscellaneous, WA Branch (1985) 65 WAIG 385. In short, 
the question for the Commission is whether the employer 
has abused its right to dismiss the employee to such an 
extent that the dismissal can be said to have been unfair. 
Essentially that calls for a discretionary judgement based on 
the facts of the particular case. However, it is not the 
function of the Commission to simply substitute its opinion 
for that of the employer as if it was the manager of the 
enterprise. Its function is to review the decision of the 
employer and to intervene only when intervention is 
necessary to protect an employee against the unfair exercise 
of the contractual right to terminate the employment (see: 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. Robe River Iron Associates (1989) 69 
WAIG 985,988; see too: Robe River Iron Associates v. The 
Construction, Mining, Energy, Workers Union of Australia, 

or " " " 

to effect the dismissal summarily, it is not obliged to prove, 
on the balance of probabilities, that the offence complained 
of occurred but, rather, that there were reasonable grounds i i!  i  _ cc T-P 
fairness of a dismissal was dependent upon the Commission 
being satisfied of the guilt or otherwise of the dismissed 
employee the Commission would effectively be put in the 
place of being a surrogate manager. As pointed out recently 
by the Full Commission of the South Australian Industrial 
Relations Commission in Bi-Lo Pty Ltd v. Hooper (1992) 
59 SAIR 342 at page 353 where the dismissal is based upon ^  t  za. —A 14: iMl 
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Australian Branch, Industrial Union of Workers v. Co- 
operative Bulk Handling (1984) 64 WAIG 529). 

In the circumstances it was incumbent upon the Commis- 
sion, as the Appellant alleges, to determine whether there 
was a sound basis for the Appellant to conclude that Mr 
Boycott was an aggressor and did not merely act in self 
defence or as indeed was acknowledged by the Respondent's 
agent in the proceedings before the Commission at first 
instance to be the case. If all Mr Boycott was doing was 
defending himself, as he claimed, then clearly it would have 
been unfair, if not unlawful, to have dismissed him. 
However, the learned Commissioner made no such finding. 
The learned Commissioner expressly noted that it was "not 
absolutely" clear whether Mr Boycott "responded in a 
defensive or retaliatory fashion". Indeed, he was not 
satisfied "who struck the first blow" after Mr Boycott had 
been knocked to the floor. Nonetheless, the learned 
Commissioner concluded that the dismissal was unfair 
seemingly because he took the view that the provocation by 
Mr Boycott was verbal, the response by Mr Lee was physical 
"and in the heat of that moment Mr Boycott responded." 
With great respect to the learned Commissioner, that 
conclusion has all the hallmarks of ignoring the reasons for 
the dismissal advanced by the Appellant, and instead 
substituting his own opinion as if he were the surrogate 
manager of the Appellant's enterprise. As the findings of the 
learned Commissioner clearly indicate, he did not deter- 
mine, as he was required to in order to intervene as he did, 
whether the Appellant's conclusion regarding Mr Boycott's 
conduct was soundly based. 

By holding that the dismissal was unfair without 
considering whether there were sound reasons for the 
Appellant to conclude that Mr Boycott was an aggressor the 
learned Commissioner applied the wrong test and his 
discretion miscarried. It may be that Mr Boycott had a good 
record of service and it may be, as the learned Commissioner 
concluded, that Mr Boycott was not likely to re-offend in 
the same way again, but those considerations have to be 
weighed against the nature of the conduct complained of as 
to which the Commission made no or insufficient findings. 
AH of the facts and circumstances surrounding the dismissal 
have to be considered not just some. In the circumstances 
his determination that the dismissal was unfair ought not be 
allowed to stand. 

On the evidence adduced before the learned Commissioner, 
it is difficult to conclude that the Appellant's decision to 
dismiss both employees was not justified or was otherwise 
unfair. There was ample evidence to enable the Appellant to 
conclude as it did that Mr Boycott was not merely defending 
himself but was an aggressor. Although Mr Boycott initially 
testified to have merely attempted to push Mr Lee away as he 
came towards him after he had been knocked to the floor, he 
acknowledges that he could have punched Mr Lee and, indeed, 
concedes that he could have punched him in the region of the 
head. This is consistent with the evidence of the Appellant's 
manager that Mr Boycott told him that he (Mr Boycott) got 
up off the floor, pushed Mr Lee and may have punched him. 
He admits that he forcibly bent back the fingers on one of Mr 
Lee's hands, albeit in an endeavour to break Mr Lee's grip on 
him. Furthermore, he conceded that Mr Lee may not have 
punched him when he was knocked to the floor, but rather 
pushed him with vigour. If Mr Lee's evidence was to be 
accepted, there is even more reason to believe that Mr Boycott 
was an aggressor because Mr Lee claims to have returned to 
his work when Mr Boycott punched him and thereafter 
attempted only to defend himself. Apart from these considera- 
tions it cannot be ignored that the whole incident was prompted 
by Mr Boycott's insulting remark to Mr Lee. 

In the circumstances the appeal should be upheld and the 
decision of the Commission quashed. 

The Chief Commissioner: I have had the advantage of 
reading in draft the reasons for decision of the Acting 
President. I agree with those reasons and have nothing to add. 

Commissioner Kennedy. I have had the advantage of 
reading the reasons for decision in draft form of the Acting 
President in this appeal. The pertinent facts are summarised 
in those reasons and I have nothing to add in that respect. 

74 W.A.I.G. 

And I agree with the conclusions of His Honour and his 
reasons. 

The tests to be applied in dealing with a claim of unfair 
dismissal in this jurisdiction are well known having been 
expressed a number of times by the Commission and the 
Industrial Appeal Court; notably in the Wongan Hills case 
[Hospital Employees Industrial Union of Workers, W.A. v. 
Wongan Hills Hospital (1979) 59 WAIG 11] and the 
Undercliffe case [Undercliffe Nursing Home v. The Feder- 
ated Miscellaneous Workers Union of Australia, Hospital 
Service and Miscellaneous, W.A. Branch (1985) 65 WAIG 
385], 

Fundamentally it is for the Commission to determine 
whether, on a consideration of all the facts, the decision to 
dismiss was reasonably open to the employer. The Commis- 
sion should only intervene if the exercise of the right to 
dismiss is demonstrably unfair, unreasonable or oppressive. 
In this instance there was fighting in the work place. Both 
employees involved were dismissed. One successfully 
sought the intervention of the Commission. The Commis- 
sion's decision is appealed here. The appeal is made out 
having regard for the findings of the Commission at first 
instance in that there is no reason for concluding that, on the 
facts, the employer's decision to dismiss was so unreasona- 
ble as to warrant the intervention of the Commission. 

I would uphold the appeal and quash the decision. 
Appearances: Mr H.J. Dixon (of Counsel) on behalf of the 

Appellant. 
Ms V. Ponnuthurai (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Tip Top Bakeries 

and 
Transport Workers' Union of Australia, Industrial Union of 

Workers, W.A. Branch. 
No. 844 of 1993. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER S.A. KENNEDY. 
16 June 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 23rd day of May, 1994, and having heard Mr 
H.J. Dixon (of Counsel) on behalf of the Appellant and Ms 
V. Ponnuthurai (of Counsel) on behalf of the Respondent, 
and the Full Bench having reserved its decision on the 
matter, and reasons for decision being delivered on the 10th 
day of June, 1994 wherein it was found that the appeal 
should be upheld, it is this day, the 16th day of June, 1994, 
ordered as follows— 

(1) That appeal No. 844 of 1993 be and is hereby 
upheld. 

(2) That the decision of the Commission in applica- 
tion No. CR 77 of 1993 made on the 3rd day of 
May, 1993 be and is hereby quashed. 

By the Full Bench. 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 
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FULL BENCH—UNIONS— 
Application for alteration of 

rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Tbachers Union of WA (Inc) 

No. 410 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

1 My 1994. 
Reasons for Decision. 

THE FULL BENCH: By this application the State School 
Tbachers Union of WA (Inc) seeks an order from the Full 
Bench authorising the registration of amendments to the 
membership rules following decisions of the 1992 and the 
1993 Annual Conferences of Delegates. 

The Union seeks to extend Ml membership to "(a)ny 
employee of the SSTUWA (Inc.) provided that such persons 
are not eligible for membership of the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch" by the addition of a new Rule 3(a)(vi). Currently 
certain employees, including industrial organisers and 
industrial advocates, are entitled to be "Appointed Mem- 
bers" but as such do not enjoy the same entitlements as Full 
Members. They cannot attend Conferences of the Union as 
a delegate nor stand for office. As a consequential 
amendment, the Union seeks to delete Rules 3(g) and 4(g) 
in order to abolish the category of "Appointed Members". 
The Union also seeks to amend Rule 3(a)(v) to delete the 
entitlement of a person who is "appointed" to an office in 
the Union to be a full member of the Union. The existing 
rules allow any person "elected or appointed" to be a Ml 
member of the Union. The proposed change was made in 
deference to the decision of the President of the Commission 
that a person cannot be "appointed", but only "elected" to 
an office. 

The application follows an unsuccessful attempt to amend 
the Rules in a similar, but not identical, vein in 1993 
following decisions of the 1992 Conference (see: Re 
Application by State School Tbachers Union of WA (Inc) 
73 WAIG 1471). On that occasion the Union sought to 
extend the entitlement of full membership only to employ- 
ees who occupied one of a limited number of positions. That 
application was rejected by the Commission principally 
because the Full Bench was not satisfied that the procedural 
requirements stipulated under section 55(4) of the Industrial 
Relations Act 1979 had been met, notably the requirement 
to take reasonable steps to adequately inform each member 
of the right to object to the application and the proposed 
changes. Furthermore, the Full Bench was concerned that 
there were no safeguards to protect the Union from being 
controlled by the employees; that full membership entitle- 
ment would extend to only a few selected employees; and 
that there was potential for membership overlapping with 
other organisations. 

In an attempt to overcome the concerns expressed by the 
Full Bench on that occasion, the current proposal extends 
membership to all employees, not just those performing 
selected tasks, but excludes those employees eligible for 
membership of the Federated Clerics' Union of Australia, 
Industrial Union of Workers, WA Branch. In addition, 
application has been made to the Registrar to vary Rule 19, 
which governs the rights and obligations of officers so as to 
stipulate that an officer of the Union cannot also be an 
employee of the Union. Further, in an attempt to overcome 
the previous procedural objections, the Union through the 
medium of a special edition of "The W.A. Tbachers' 
Journal" ("the Journal") not only gave members notices of 
motion to amend the Rules at the 1993 Conference, as it did 

for the 1992 Conference, but when informing them of the 
decisions of the Conference gave notice that it proposed to 
make application to the Commission to give effect to the 
amendments and informed members that they could object 
both to the amendments and to the application to sanction 
the same. 

The Union relies on a decision of the 1993 Conference 
to insert Rule 3(a)(vi) and on decisions of the 1992 
Conference to effect the consequential amendments in Rules 
3(g) and 4(g) and the amendment to Rule 3(a)(v). 
Accordingly, at the time it gave notice to make application 
to vary the Rules following die 1993 Conference it also gave 
notice that it intended to make application to sanction 
certain of the amendments endorsed at the 1992 Conference 
and that employees had the same rights to object as for the 
1993 proposals. Details of the relevant 1992 resolutions 
were separately included in the special edition of the Journal 
containing details of the decisions of the 1993 Conference. 
Copies of the 1992 Conference Minutes were available to 
all delegates at the 1993 Conference. 

The application, as did the previous application, attracted 
an objection from Mrs B.A. Doman, a member of the Union. 
As was the case in the previous proceedings, no other person 
or organisation objected. 

The Objector submits that none of the provisions of 
section 55(4) of the Act have been satisfied. She questions 
whether the amendments have been made in accordance 
with the Union's Rules, in particular Rule 37. She says that 
the explanatory information provided in the business paper 
for the 1993 Conference concerning Rule 3(a)(vi) was 
defective by suggesting that it clarified "the intent of the 
existing sub-Me", when in fact no sub-rule existed because 
the attempt to register it following the 1992 Conference was 
rejected by the Commission. Thus she argues that the 
resolution to insert the new Rule (3)(a)(vi) was in breach of 
Rule 37(a) which requires that reasons be given for each 
change in the relevant business paper. She also asserts that 
the amendment now sought to Rule 3 is not, as required by 
Rule 37(c), "in the words and form" published in the 
business paper for either the 1992 or the 1993 Conference 
but is a "mix and match" of the 1992 and 1993 business 
papers. 

The Objector also questions whether the current applica- 
tion was authorised by the Union, since the application does 
not seek the Commission's sanction for all of the amend- 
ments approved at the 1993 Conference, most notably that 
to Rule 3(a)(ii) governing the full membership rights of 
education officers, guidance officers, counsellors or demon- 
strators. She draws attention to the fact that the Conference 
authorised the Union to apply to the Commission "to 
authorise the formal registration of all" and not just some, 
of the "alterations to the Constitution of the SSTUWA (Inc.) 
that have been carried in accordance with the Rules, by this 
1993 Annual Conference", and with certain exceptions of 
those "carried by the 1992 Conference". 

Further, the Objector submits that the members of the 
Union were not adequately informed of the proposed 
changes to the Rules. The special edition of the Journal 
containing notice of the relevant resolutions carried the 
endorsement "95th Annual Conference Decisions : Decem- 
ber 1993" on its cover. She submits that apart from 1993 
Conference delegates, there would be no reason for 
members to suppose that the Journal contained details of 
decisions made at the 1992 Conference; particularly as the 
Annual Report published in association with the 1993 
business paper noted that rule changes proposed at the 1992 
Conference had been rejected by the Commission. Further, 
she submits that the notice was misleading and confusing 
in that it purported to list resolutions passed in 1992 and in 
1993. 

Also, the Objector complains that as no information was 
given to members regarding the timing of the application, 
members were not given a reasonable opportunity to make 
such an objection. She asserts that the application was made 
too late, being almost four months after the notice of 
intention to bring the application was given and almost 14 
months after the 1992 Conference and six months after the 
1993 Conference. As a consequence, she was forced to lodge 
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an objection before the application was actually made. She 
complains too that she has since been intimidated by an 
article published in the "Western Tfeacher" condemning her 
actions in this regard. 

Apart from the procedural matters, the Objector chal- 
lenged the efficacy of the proposed alterations. She asserts 
that the proposal to allow full membership rights to 
employees in general had the potential to overlap the Rules 
of other unions, such as the Civil Service Association of 
Western Australia (Inc) and The Australian Liquor, Hospi- 
tality and Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch. Further- 
more, the new rule does not have safeguards to prevent 
employees from dominating the Union's executive. She 
suggested that it was inconsistent to have persons who were 
not qualified as teachers as members of a union of teachers. 
She suggested too that the change would "formalise the 
situation whereby non-teacher employees would not have 
access to the Commission", since they could not have 
access to the Teachers Tribunal, the traditional avenue to the 
Commission for the Union. 

It is trite to say that by virtue of section 62(4) of the Act 
the provisions of section 55(4) of the Act apply, with such 
modifications as necessary, to the present application. The 
consequence is that the Full Bench is obliged to refuse the 
application unless it is satisfied that the application has been 
authorised in accordance with the Union's Rules, that 
reasonable steps have been taken to adequately inform 
members of the intention to apply to the Commission to 
authorise the proposed rule changes and that they may object 
to the application or to the proposed Rules by forwarding 
a written objection to the Registrar, and unless it is satisfied 
that the members have been afforded a reasonable opportu- 
nity, having regard to the structure of the Union, to make 
such objections. 

On the material adduced in these proceedings, we are not 
satisfied that the application was authorised in accordance 
with the Rules of the Union, in particular Rule 37. We accept 
that due notice of motion was given as required by Rule 
37(a) and that the resolutions were passed at a Conference 
of delegates by a proper majority as required by Rule 37(a). 
However, as previously noted Rule 37(a) also requires that 
in the publication containing notice of proposals to add to 
or amend the Rules that the members also be informed of 
"reasons for the change". The publication containing the 
notices of motion for the 1993 Conference indicated that the 
reason for the amendment proposed by Rule 3(a)(vi) was to 
clarify "the intent of the existing sub-rule and makes it clear 
that no overlapping of industrial coverage by other unions 
currently existing will be permitted". That was incorrect, as 
the Objector correctly observes, but in our view was 
sufficiently informative to refer to the 1992 Conference 
resolution relating to an attempt to insert a new Rule 
3(a)(vi). Although no such amendment eventuated, the 1992 
resolution remained a matter of record and the point being 
made in the reasons ought to have been sufficiently clear to 
members. However, the 1993 proposal went much further 
than the 1992 resolution because it purported to extend 
membership to all employees, subject to the embargo on 
overlapping with the Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch. It could not be 
said to simply clarify the intent of the 1992 proposal because 
that expressly confined full membership to specifically 
designated callings. The reasons accompanying the notice 
of motion did not in any real sense explain what was a 
fundamental change in both the existing membership 
entitlement and that proposed in 1992. Before it can fairly 
be said that the proposal was accompanied by "reasons for 
the change", the reasons must be meaningful and accurate 
which, for the reasons indicated, we are not satisfied was the 
case. 

The Report of the 1993 Conference decisions accompany- 
ing the notice of intention to bring the current application 
contains "supplementary information" in respect of this 
particular proposal, namely that the "(Qonference noted the 
typographical error under Reasons for Amendment which 
should read 'Clarified the intent of the 1992 Conference 
Decision (Item 105)' " and that the proposal gives 

employees "identified" in the new Rule full membership 
rights. However, although that information would be 
sufficient to satisfy the requirements of section 55(4)(b) of 
the Act, it would not satisfy the requirements of Rule 37(a). 
The Rule requires the reasons to be set out in the same 
publication as the notice of motion. In our opinion. Rule 37 
is designed to ensure that all members and not merely 
Conference delegates are properly informed about proposals 
to change the Rules and in our view that was not done on 
this occasion, albeit that attempts were made to remedy the 
situation at the Conference. It should be noted that the 
requirement in Rule 37 to give members notice of proposed 
resolutions to amend the Rules and the reasons for the 
proposed change is independent of the requirement in 
section 55(4)(b)(ii) to give members notice of the proposed 
change. Rule 37 is directed to notices of motion proposing 
to change the Rules and the Act is directed to resolutions 
purporting to change the Rules which are the subject of 
proceedings before the Commission. 

The decided cases make it clear that unless a proposal to 
amend the rules of an organisation is made in accordance 
with the Union's rules, it cannot be said that the application 
to sanction the amendment has been authorised in accor- 
dance with the rules as is required by section 55(4)(a) of the 
Act (see: In Re Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of Workers 
(1985) 65 WAIG 2241; In Re The Civil Service Association 
of Western Australia Incorporated (1989) 69 WAIG 3247). 
Accordingly, because we are not satisfied that the Union, in 
resolving to insert the new Rule 3(a)(vi), has fully complied 
with Rule 37(a), in our opinion the Full Bench is obliged, 
by virtue of section 55(4) of the Act, to refuse the application 
as it applies to Rule 3(a)(vi). 

In the circumstances, it is not necessary to definitively 
consider the other objections raised in respect of the 
proposed Rule 3(a)(vi). Although we continue to doubt the 
wisdom of members of a union being employees of that 
union, the Full Bench in The Civil Service Association of 
Western Australia Incorporated v. Federated Clerks' Union 
of Australia, Industrial Union of Workers, WA Branch and 
Another (1991) 71 WAIG 1780 sanctioned such an 
arrangement with safeguards of the kind now proposed and 
in the interests of consistency the Full Bench should not, 
without good reason, adopt a different course on this 
occasion. The proposed change to Rule 19 would, if made, 
effectively achieve the same safeguards, albeit it somewhat 
obtusely, as those found to be acceptable by the Full Bench 
in The Civil Service Association of Western Australia 
Incorporated v. Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch and Another 
(supra). Thus if and when the Registrar registered the 
alterations to Rule 19, the grounds of the objection based on 
employees holding office in the Union would lose its force. 

Equally, the remaining objections regarding the rule have 
little force. Although the rule has the potential to allow 
non-teachers to join the Union, they represent such a small 
percentage of the Union membership, in much the same way 
as was the case in The Civil Service Association of Western 
Australia Incorporated v. Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch and 
Another (supra), that it could not fairly be said that the 
character of the Union would alter. In addition, it has to be 
acknowledged that to some extent the employees have a 
community of interest with teachers; that of furthering the 
interests of teachers through their employment. Further- 
more, whilst not giving them access to the Commission 
through the State School Tbachers Tribunal, membership of 
the Union will not in any way restrict the existing 
entitlements of the employees in this respect. Although the 
Objector suggests that there is scope for overlapping with 
other unions, our suspicion is that that will be minimal. It 
is not readily apparent to me how employees of the Union 
would fall within the scope of the Rules of the Civil Service 
Association of Western Australia Incorporated. If the Union 
employs cleaners, as distinct from engaging them through 
contractors, the extent of the overlap in practical terms is 
likely to be so insignificant that we would be prepared to 
find that there are special reasons as required by section 
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55(5) of the Act to allow it to occur, particularly in the 
absence of an objection from The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch. 

The proposal to delete Rules 3(g) and 4(g) were 
consequential on the insertion of Rule 3(a)(vi). It is therefore 
not necessary to consider the objections as they relate to 
those Rules since the need to make those amendments does 
not now arise. In particular, it is not necessary to consider 
the objection that the Union's proposals in this respect do 
not comply with the requirement in Rule 37(c) preventing 
the Rules from being amended, except in the form and words 
published in the business paper. Rule 37(c) provides that 
"(n)o alteration shall be made to the constitution except in 
the words and form which have been published in the 
business paper". Superficially the Objector's argument is 
attractive, but upon reflection we consider there is much to 
be said for the view, without so deciding, that it does not 
do violence either to the spirit or letter of Rule 37(c) to 
sanction an amendment to the Rules which is a product of 
two or more resolutions passed on different occasions. The 
Rule is directed to proceedings at the Conference of 
delegates, not to proceedings before the Commission. In our 
assessment, it is aimed at preventing Conference amending 
motions to amend the Rules. Such motions must be either 
accepted or rejected in the form in which they are published, 
apart from the technical adjustments required to be made by 
the Executive under Rule 37(d). In essence, the Full Bench 
is being asked on this occasion to sanction, albeit at the one 
time, both resolutions in the form and words in which they 
were published in the business papers. It just so happens that 
one of those resolutions effectively amends the other. In 
practical terms, the resulting amendment is in the form and 
words published in both business papers. It is noteworthy 
that in the 1993 business paper notice was given of two 
motions which, if passed, would have achieved the object 
which the Union now seeks without reference to the 1992 
resolutions. For reasons unknown to us, those resolutions 
were ruled out of order. The resolution passed at the 1993 
Conference to amend Rule 3(a)(ii) differs in its words from 
the Notice of Motion No. 100 published in the 1993 business 
paper and may therefore be in breach of Rule 37(e), but it 
is not the subject of the present application. 

The proposal to amend Rule 3(a)(v) is in a different 
category. It is in the words and form of the relevant Notice 
of Motion No. 104 published in the business paper for the 
1992 Conference. TTie resolutions passed in 1992, in our 
view, remain valid resolutions of a Conference of delegates, 
for the purposes of Rule 37, notwithstanding that the 
Commission refused to amend the Rules in accordance with 
the resolutions. The passing of a resolution to amend the 
Rules and the actual amendment of the Rules are separate 
and distinct acts. Although the former is needed to trigger 
the latter, it does not follow that the failure to trigger the 
latter means the former no longer exists, any more than is 
the case when no application is made to the Commission to 
give effect to resolutions to amend the constitution. There 
is thus no reason why the proposal concerning Rule 3(a)(v) 
should not be considered on this occasion. 

Although we must confess to being somewhat uneasy 
about the matter in the end, and not without some 
oscillation, we have concluded that the Union has taken 
reasonable steps to inform its members of the matters 
required by section 55(4)(b), particularly as they relate to the 
proposals in respect of Rule 3(a)(v). All members were sent 
a copy of the Journal containing, inter alia, a notice 
signifying that the Union intended to apply to the 
Commission to amend the Rules and giving details of the 
proposed changes. Furthermore, the notice clearly indicated 
that members could object both to the application to sanction 
the amendments and to the amendments. There can be no 
criticism of the Union for seeking to disseminate the 
information required by section 55(4) of the Act to its 
members by medium of publications such as the Journal 
(see: In re The Civil Service Association of Western 
Australia Incorporated (1989) 69 WAIG 3247). Although, 
unlike the position in Re Civil Service Association of 
Western Australia Incorporated (supra), there was nothing 

on the cover of the Journal to indicate that it contained 
notices relating to changes in the Rules, the cover clearly 
indicated that it contained decisions of the 1993 Conference. 
It is reasonable to assume, therefore, that the Journal would 
contain details of the decision at that Conference relating to 
amendments to the Rules, as indeed it did. Although, as the 
Objector says, the cover of the Journal only bore the notation 
that the Journal contained 1993 Conference decisions, the 
notice signifying the intention to apply to the Commission 
to amend the Rules, which appeared early in the Journal, 
indicated, albeit somewhat clumsily, that the application 
would include not only alterations approved at the 1993 
Conference but, with certain exceptions, also those approved 
at the 1992 Conference. Full details of the relevant 1992 
resolutions were included in the Journal, albeit in a separate 
section after the Report of the 1993 Conference. Those 
details were prefaced by repeating the notice which 
appeared near the front of the Journal. In the circumstances 
we do not consider it unreasonable to conclude that those 
members who took the trouble to read the Journal would 
come upon the details of the relevant 1992 resolutions. 
Furthermore, in our assessment a reasonable member of the 
Union would appreciate from the Journal the nature of the 
application, the import of the proposed changes, particularly 
that proposed to Rule 3(a)(v) and that they had dual rights 
to object thereby (see: In re The Civil Service Association 
of Western Australia Incorporated (supra) at 3249). 

There is no substance in the proposition that the notice 
informing members of their rights to object to the 
application and to the changes was defective because it 
imposed no time limit by which the objections were to be 
delivered to the Registrar. The Act requires that members 
be afforded a reasonable opportunity to object. Rather than 
being a disadvantage, the four months delay in making the 
application would in this context be an advantage. Contrary 
to the submissions of the Objector, it is not fatal that 
objections are lodged prior to making the application. 
Indeed, the Act intends that members should have such an 
opportunity (see: Electrical Trades Union of Workers of 
Australia (Western Australian Branch) v. The Association 
of Draughting, Supervisory and Technical Employees, 
Western Australian Branch (1982) 62 WAIG 511, 516). 

It is undoubtedly the case, as the Objector submits, "that 
an organisation simply cannot keep resubmitting proposed 
Rule alterations on an annual basis until such time as all 
potential Objectors from the original Conference or at the 
material time are exhausted or fail to notice ah advertise- 
ment lodged a full 12 months after the event in the booklet 
dealing with the decisions of another Conference". How- 
ever, that is not the case here. The alteration to allow 
employees of the Union to be full members is in terms quite 
different to that rejected by the Commission on the last 
occasion. It applies to all employees and not just to a select 
few, as was the previous claim, and makes provision to 
significantly restrict membership overlapping. Plainly, the 
current proposals seek to address the objections raised on the 
last occasion. On the last occasion, the proposed amendment 
to Rule 3(a)(v), like the consequential amendment to Rule 
3(g), was not rejected on its merits, but because inadequate 
notice was given to the members. TTiere is no logical reason 
why a union whose application is rejected for procedural 
reasons cannot relaunch the application with the procedural 
defects repaired. 

The objection that the application is not authorised by the 
Union because it does not include all the proposed 
amendments referred to in the notice of intention to seek the 
approval of the Commission, is without merit. The only 
proposal not the subject of this application is that passed at 
the 1993 Conference to amend Rule 3(a)(ii). The Union 
executive has apparently resolved to withhold seeking 
approval of that amendment pending further discussions 
with the Education Department concerning persons poten- 
tially affected by the proposal to change that sub-rule. 
Although the Union appears to have been directed to apply 
to the Commission to register "all alterations" resulting 
from the 1993 Conference, there is nothing to suggest that 
such steps should be taken at the one time. In any event, 
given that the proposal is not in precisely the same words 
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as those published in the business paper, it is not a change 
"carried in accordance with the Rules", as the direction 
requires. 

For the foregoing reasons, we consider the Full Bench 
should only direct the Registrar to register the proposed 
amendment to Rule 3(a)(v). 

Appearances: Mr A. Drake-Brockman (of Counsel) on 
behalf of the Applicant. 

Mrs D.A. Doman in person as Objector. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Tfeachers Union of WA (Inc) 

No. 410 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

7 July 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 2nd day of June 1994, and having heard Mr 
A. Drake-Brockman (of Counsel) on behalf of the Applicant 
and Mrs B.A. Dornan in person as Objector, and reasons for 
decision being delivered on the 1st day of July, 1994, it is 
this day, the 7th day of July, 1994, ordered as follows— 

1. That the Registrar be and is hereby authorised to 
register the amendment to the Rules of the State 
School Teachers Union of WA (Inc) by deleting 
Rule 3(a)(v) and inserting in lieu thereof the 
following— 
"(v) Any person elected to an office in the State 

School Tfeachers* Union of Western Austra- 
lia." 

2. That the balance of the application be dismissed. 
By the Full Bench. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

PRESIDENT— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angiel Pty Ltd 

and 
Elizabeth Jean Hogg. 

No. 621 of 1994. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
8 June 1994 

Reasons for Decision (extempore). 
THE ACTING PRESIDENT: The Principles governing 
applications for stay orders are well settled and appear to be 
well known to counsel for each of the parties. At least in this 
jurisdiction there must be a serious question to be tried and 
the balance of convenience between the Appellant and the 
Respondent must favour the granting of the stay. In 
considering where the balance lies, the Commission, as 
indeed with the traditional courts, is slow to deprive a 

successful litigant of the fruits of, in this case, her litigation 
(see: The Ascot Inn v. Parfitt (1994) 74 WAIG 1237). As 
counsel for the Respondent has so rightly said, it is for the 
Appellant to establish a case to warrant the exercise of the 
discretion in favour of granting the stay. 

I am satisfied that there is a serious question to be argued, 
without passing judgement on the merits or otherwise of that 
argument, but reflecting upon what counsel have put to me, 
particularly having regard to the affidavit most recently 
sworn by Elizabeth Jean Hogg, I am bound to say that I am 
not satisfied, despite the valiant efforts of counsel for the 
Appellant to persuade me otherwise, that the balance of 
convenience is in favour of the Appellant, at least at this 
time. 

Although I accept that there is some disharmony in the 
workplace, I am not convinced, on balance, that it has as 
significant a deleterious effect on the business as counsel for 
the Appellant would invite me to accept. In most cases of 
unfair dismissal there is a measure of discomfort when an 
employee is thrust, so to speak, on an unwilling employer, 
as is clearly this case, but the affidavit of Elizabeth Jean 
Hogg does suggest that all might not be as bad in the 
workplace, as counsel for the Appellant submits and as is 
claimed in the affidavit filed on its behalf. Having regard to 
what she has said in her affidavit, I think there is some hope 
that the disruption to the Appellant's business, if any, will 
be minimised. 

In the circumstances, it follows that I am not prepared to 
make the stay order at this time. I have given consideration, 
as I have indicated to both counsel, of making a partial stay 
of the order of Kennedy C but in the final analysis I do 
consider, as Mr Hotchkin has submitted, that it would do an 
undue injustice to the Respondent and I am not prepared at 
this time to adopt that course. If things change, that is to say 
if circumstances change and it does turn out that the 
Appellant's business is more affected than presently, I am 
minded to accept, then I do not see why the Appellant ought 
not be able to make another application, if indeed the appeal 
has not teen disposed of in the interim. 

Appearances: Mr T.H. Offer (of Counsel) appeared on 
behalf of the Appellant Mr M.C. Hotchkin (of Counsel) 
appeared on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Angiel Pty Ltd 

and 
Elizabeth Jean Hogg. 

No. 621 of 1994. 
BEFORE MS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
8 June 1994. 

TMS matter having come on for hearing before me on the 
8th day of June, 1994, and having heard Mr T.H. Offer (of 
Counsel) on behalf of the Applicant and Mr M.C. Hotchkin 
(of Counsel) on behalf of the Respondent, it is this day, the 
8th day of June, 1994, ordered as follows— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Works 

and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch and Others. 

No. 696 of 1994. 

BEFORE HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

8 July 1994. 

Reasons for Decision. (extempore) 

THE ACTING PRESIDENT: This is an application to stay 
part of the decision of Commissioner Beech made on 3 June 
1994 and which, so far as is relevant for these purposes, 
awarded certain employees employed pursuant to the Sheet 
Metal Workers (Government) Award 1973 a site allowance 
for work at the Ballajura Community Campus. 

The Appellant has lodged an appeal against that decision 
asserting, in essence, that the allowance was made in breach 
of the Commission's Wage Fixing Principles and, secondly, 
that the order or award was made without there being 
sufficient or any evidence of any disabilities such as to 
justify a site allowance. 

The principles governing the granting, or otherwise, of a 
stay pending the hearing are well known. They have been 
outlined fully and most recently in Gawooleng Dawang Inc 
v. Beverley Ann Lupton and Others (1992) 72 WAIG 1310. 
In essence, they impose an onus on the Appellant to 
establish that there is a serious issue to be tried and that the 
balance of convenience is in favour of the granting the stay, 
bearing in mind that the Respondents are, prima facie, 
entitled to the fruits of their litigation. It is not the position, 
as was pointed out in the Gawooleng Dawang Inc v. 
Beverley Ann Lupton and Others (supra) that special 
circumstances are required but, rather, it is a matter of 
balancing the need to protect the party to an appeal if the 
appeal was successful against the right of the successful 
litigants not to be lightly denied the fruits of their litigation. 

In this case I am satisfied that there is a serious issue to 
be tried. Indeed, none of the Respondents has suggested 
anything to the contrary. Without in any way attempting to 
predict the outcome of the appeal because it is impossible 
at this stage to determine what that would be, clearly the 
appeal does raise an arguable case in respect of the ground 
relating to the principles and possibly as it relates to the 
facts. 

Dealing with the balance of convenience, I must confess 
to be somewhat uneasy about it, but in the end I think the 
balance rests with the Appellant. True it is that the agent for 
the Metal and Engineering Workers' Union—Western 
Australia has said there are only two persons likely to be 
affected and that the sum of money involved, in the order 
of $700.00, can fairly be said to be a minute sum in the 
overall scheme of the Appellant's budget. However, I accept 
the proposition that in the employees' hands that sum of 
money or more accurately approximately $350.00, each is 
a large sum, particularly having regard to the level of the 
wages paid to those employees. As I indicated to Mr 
Hodgson, the agent for the Metal and Engineering Workers' 
Union—Western Australia, my experience over a number 
of years is that employees find it difficult to repay moneys 
which have been wrongly paid to them at some later stage 
because they usually are committed to spending all or most 
of what they receive. If the appeal was successful, they 
would be faced with the prospect of repaying what to them 

would in all probability be a large sum. If on the other hand 
the appeal is not successful, they would not suffer anything 
other than a delay in payment since they would be entitled 
to be paid from the date of Commissioner's order. In the 
circumstances, I think the balance rests with the granting of 
the stay. 

I propose to order that that part of Commissioner Beech's 
order as it affects the Sheet Metal Workers (Government) 
Award 1973 be stayed pending the hearing and determina- 
tion of application No. 695 of 1994 or, indeed, until further 
order. If the appeal is not prosecuted expeditiously then of 
course it is open to the Respondents to come back and have 
the stay lifted. 

Appearances: Mrs J.H. Smith (of Counsel) on behalf of 
the Applicant. 

Mr W.R. Swain (of Counsel) on behalf of The Australian 
Builders' Labourers' Federated Union of Workers, Western 
Australian Branch. 

Mr N. Hodgson on behalf of the Metal and Engineering 
Workers' Union—Western Australia. 

Mr A. Lovell on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Works 

and 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch and Others. 

No. 696 of 1994. 

BEFORE HIS HONOUR THE ACTING PRESIDENT 
GL. FIELDING. 

8 July 1994. 

Order. 

THIS matter having come on for hearing before me on the 
8th day of July, 1994, and having heard Mrs J.H. Smith (of 
Counsel) on behalf of the Applicant and Mr W.R. Swain (of 
Counsel) on behalf of The Australian Builders' Labourers' 
Federated Union of Workers, Western Australian Branch; 
Mr N. Hodgson on behalf of the Metal and Engineering 
Workers' Union—Western Australia; and Mr A. Lovell on 
behalf of the Australian Electrical, Electronics, Foundp' and 
Engineering Union (Western Australian Branch), it is this 
day, the 8th day of July, 1994, ordered as follows— 

That the order made by the Commission on the 3rd 
day of June, 1994 in Application No. CR 43 of 1994 
as it applies to the Sheet Metal Workers (Government) 
Award 1973 be and is hereby stayed pending the 
hearing and determination of Appeal No. 695 of 1994, 
or until further order. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 
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AWARDS/AGREEMENTS— 
Application for—— 

CAREER START TRAINEESHIP (WA) AWARD 1992 
No. A3 of 1993. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Municipal, Administrative, Clerical and Services 

Union of Employees, WA Clerical and Administrative 
Branch 

and 
HPC Pty Ltd and Others. 

No. A 3 of 1993. 
COMMISSIONER S.A. KENNEDY. 

3 June 1994. 
Order. 

WHEREAS this is an application for a new award to be 
known as the Career Start Traineeship (WA) Award; and 

Whereas the application was filed on 24 March 1993; and 
Whereas the applicant, having agreed with employers that 

in lieu of this application, it will pursue applications to 
include the provisions sought by it in existing awards and 
thereby no longer wishes to proceed on this application; 

Now therefore I the undersigned, pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is discontinued with 
effect on the 16th day of May 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

COFLEXIP ASIA PACIFIC INDUSTRIAL 
AGREEMENT 1994 
No. AG 46 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union— 

Western Australian Branch 
and 

Coflexip Asia Pacific Pty Ltd. 
No. AG 46 of 1994. 

Coflexip Asia Pacific Industrial Agreement 1994. 
COMMISSIONER A.R. BEECH. 

22 June 1994. 
Order. 

HAVING heard Mr N. Hodgson on behalf of the Applicant 
and Mr M. Borlase on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Coflexip Asia Pacific Industrial Agree- 
ment 1994 be registered as an industrial agree- 
ment in accordance with the following Schedule 
on and from the date hereof. 

2. That the attached Schedule not be published in the 
Western Australian Industrial Gazette. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

JOBSKJLLS TRAINEE (SCHOOL EMPLOYEES— 
GROUNDSPERSON'S) AGREEMENT, 1994 

No. AG 27A of 1994. 
JOBSKILLS TRAINEE (SCHOOL EMPLOYEES— 

GROUNDSPERSON'S) AGREEMENT, 1994 
No. AG 27B of 1994. 

JOBSKILLS TRAINEE (SCHOOL EMPLOYEES— 
GROUNDPERSON'S) AGREEMENT, 1994 

No. AG 27C of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Association of Independent Schools of Western Australia, 
Union of Employers (Inc.) and Others. 

No. AG 27 A of 1994. 
No. AG 27B of 1994. 
No. AG 27C of 1994. 

Jobskills Trainee (School Employees—Groundsperson's) 
Agreement, 1994. 

COMMISSIONER S.A. KENNEDY. 
10 June 1994. 

Order. 
WHEREAS by this application the parties seek registration 
pursuant to section 41 of the Industrial Relations Act 1979 
as amended ("the Act") of arrangements endorsed by the 
applicant union and each of the named employer bodies; and 

Whereas the parties seek to have these arrangements 
identified separately and, being convinced that the authority 
conferred by section 27(1) of the Act should be exercised 
to enable this to occur; and 

Whereas the parties, having agreed during the hearing of 
this matter to certain changes to the schedule of terms to 
apply in the interests of clarity of meaning; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That this application be divided so that— 
(a) so far as it applies to the Association of 

Independent Schools of Western Australia, Union 
of Employers (Inc.) and its employer members, it 
shall be AG 27A of 1994; and 

(b) so far as it applies to employers' represented by 
the Catholic Education Commission of Western 
Australia it shall be AG 27B of 1994; and 

(c) so far as it applies to the Anglican Schools 
Commission (Inc.) it shall be AG 27C of 1994. 

2. That the Schedule AG 27A of 1994 as follows shall be 
and is registered as an industrial agreement. 

3. That the Schedule AG 27B of 1994 as follows shall be 
and is registered as an industrial agreement. 

4. That the Schedule AG 27C of 1994 as follows shall be 
and is registered as an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule AG 27A of 1994. 

This Agreement shall be referred to as the Jobskills 
Trainee (School Employees—Groundsperson's) Agree- 
ment, 1994 for the Association of Independent Schools of 
Western Australia, Union of Employers (Inc.) and its 
employer members. 



2.—Arrangement 
1. Title 
2. Arrangement 
3. Definition 
4. Application 
5. Parties Bound 
6. Jobskills Trainee 
7. No Precedent 

3.—^Definition. 
A Jobskills Trainee is an employee who is employed 

under the conditions applying in the Commonwealth 
Government Jobskills programme. 

4.—Application. 
This Agreement applies to employees of employers who 

are members of the Association of Independent Schools of 
Western Australia, Union of Employers (Inc.) engaged 
under the Jobskills programme as grounds persons Jobskills 
Trainees and insofar as the terms of this Agreement vary 
from the terms of the School Employees (Independent Day 
& Boarding Schools) Award, 1980 otherwise applying to the 
groundspersons Jobskills Trainee(s), the terms of this 
Agreement shall prevail. In all other respects the terms of 
the School Employees (Independent Day & Boarding 
Schools) Award, 1980 shall continue to operate. 

5.—Parties Bound. 
This Agreement shall be binding on the Association of 

Independent Schools of Western Australia, Union of 
Employers (Inc.) and its employer members in respect of 
Jobskills Trainees and on The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch and its members. 

6.—Jobskills Trainee. 
(1) Training Conditions 

(a) A Jobskills Trainee shall attend approved on and 
off-the-job training prescribed in the relevant 
training agreement, or as notified to the Jobskills 
Trainee by the employer or agent. 

(b) Jobskills Trainees will receive over a period of 26 
weeks a mix of supervised work experience, 
structured training on-the-job and off-the-job and 
the opportunity to develop and practice new skills 
in a work environment. 

(c) Jobskills Trainees may only be engaged by 
employers to undertake activities under the 
Jobskills programme guidelines. The employer 
shall ensure that the Jobskills Trainee is permitted 
to attend the prescribed off-the-job training and is 
provided with appropriate on-the-job training. 

(d) The employer shall provide an appropriate level 
of supervision in accordance with the approved 
training plan. 

(2) Employment Conditions 
(a) Jobskills Trainees shall be engaged in addition to 

existing staff levels. Positions normally held by 
permanent employees shall not be filled by 
Jobskills Trainees. 

(b) Jobskills Trainees shall be engaged for a period of 
26 weeks as full time employees. 

(c) Jobskills Trainees are permitted to be absent from 
work without loss of continuity of employment to 
attend the off-the-job training in accordance with 
the training plan. However, except for absences 
provided for under the relevant Award referred to 
in Clause 4.—Application of this Agreement, 
failure to attend for work or training without an 
acceptable cause will result in loss of pay for the 
period of absence. 

(d) Overtime and shift work shall not be worked by 
Jobskills Trainees except to enable the require- 
ments of the training plan to be effected. When 
overtime and shift work are worked the penalties 
and allowances prescribed in the relevant Award 
referred to in Clause 4.—Application of this 

Agreement, based on the trainee wage, will apply. 
No Jobskills Trainee shall work overtime or shift 
work on their own. 

(e) The Union shall be afforded reasonable access to 
Jobskills Trainees for the purposes of explaining 
the role and functions of the Union and enrolment 
of the trainee as a member. 

(f) Where the employment of the Jobskills Trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be counted as 
service for the purpose of the relevant Award 
referred to in Clause 4.—Application of this 
Agreement. 

(3) Wages 
The weekly wages payable to Jobskills Trainees shall be 

$300 in accordance with the Commonwealth Jobskills 
Program Guidelines as varied from time to time. It is the rate 
for all purposes of the Award and takes account of the range 
and extent of training provided. 

7.—No Precedent. 
This Agreement represents a compromise on the part of 

all parties and will not be used as a precedent in proceedings 
before industrial tribunals. 

This Agreement shall come into force from the beginning 
of the first pay period to commence on or after 30 April 1994 
and shall continue in force for a period of twelve months or 
until the Jobskills programme is wound up. 

Schedule AG 27B of 1994. 

1.—Title. 
This Agreement shall be referred to as the Jobskills 

Trainee (School Employees—Groundspcrson's) Agree- 
ment, 1994 applying to employer/s represented by the 
Catholic Education Commission of Western Australia. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Definition 
4. Application 
5. Parties Bound 
6. Jobskills Trainee 
7. No Precedent 

3.—Definition. 
A Jobskills Trainee is an employee who is employed 

under the conditions applying in the Commonwealth 
Government Jobskills programme. 

4.—Application. 
This Agreement applies to employees of education 

institutions who are responsible to the Catholic Education 
Commission of Western Australia engaged under the 
Jobskills programme as groundspersons Jobskills Trainees 
and insofar as the terms of this Agreement vary from the 
terms of the School Employees (Independent Day & 
Boarding Schools) Award, 1980 otherwise applying to the 
groundspersons Jobskills Trainee(s), the terms of this 
Agreement shall prevail. In all other respects the terms of 
the School Employees (Independent Day & Boarding 
Schools) Award, 1980 shall continue to operate. 

5.—Parties Bound. 
This Agreement shall be binding on the employer/s 

represented by the Catholic Education Commission of 
Western Australia and in respect of Jobskills Trainees and 
on The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 
Australian Branch and its members. 

6.—Jobskills Trainee. 
(1) Training Conditions 

(a) A Jobskills Trainee shall attend approved on and 
off-the-job training prescribed in the relevant 
training agreement, or as notified to the Jobskills 
Trainee by the employer or agent. 
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(b) Jobskills Trainees will receive over a period of 26 
weeks a mix of supervised work experience, 
structured training on-the-job and off-the-job and 
the opportunity to develop and practice new skills 
in a work environment. 

(c) Jobskills Trainees may only be engaged by 
employers to undertake activities under the 
Jobskills programme guidelines. The employer 
shall ensure that the Jobskills Trainee is permitted 
to attend the prescribed off-the-job training and is 
provided with appropriate on-the-job training. 

(d) The employer shall provide an appropriate level 
of supervision in accordance with the approved 
training plan. 

(2) Employment Conditions 
(a) Jobskills Trainees shall be engaged in addition to 

existing staff levels. Positions normally held by 
permanent employees shall not be filled by 
Jobskills Trainees. 

(b) Jobskills Trainees shall be engaged for a period of 
26 weeks as full time employees. 

(c) Jobskills Trainees are permitted to be absent from 
work without loss of continuity of employment to 
attend the off-the-job training in accordance with 
the training plan. However, except for absences 
provided for under the relevant Award referred to 
in Clause 4.—Application of this Agreement, 
failure to attend for work or training without an 
acceptable cause will result in loss of pay for the 
period of absence. 

(d) Overtime and shift work shall not be worked by 
Jobskills Trainees except to enable the require- 
ments of the training plan to be effected. When 
overtime and shift work are worked the penalties 
and allowances prescribed in the relevant Award 
referred to in Clause 4.—Application of this 
Agreement, based on the trainee wage, will apply. 
No Jobskills Trainee shall work overtime or shift 
work on their own. 

(e) The Union shall be afforded reasonable access to 
Jobskills Trainees for the purposes of explaining 
the role and functions of the Union and enrolment 
of the trainee as a member. 

(f) Where the employment of the Jobskills Trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be counted as 
service for the purpose of the relevant Award 
referred to in Clause 4.—Application of this 
Agreement. 

(3) Wages 
The weekly wages payable to Jobskills Trainees shall be 

$300 in accordance with the Commonwealth Jobskills 
Program Guidelines as varied from time to time. It is the rate 
for all purposes of the Award and takes account of the range 
and extent of training provided. 

7.—No Precedent. 
This Agreement represents a compromise on the part of 

all parties and will not be used as a precedent in proceedings 
before industrial tribunals. 

This Agreement shall come into force from the beginning 
of the first pay period to commence on or after 30 April 1994 
and shall continue in force for a period of twelve months or 
until the Jobskills programme is wound up. 

Schedule AG 27C of 1994. 

1.—Title. 
This Agreement shall be referred to as the Jobskills 

Trainee (School Employees—Groundsperson's) Agree- 
ment, 1994 applying to the Anglican Schools Commission 
(Inc.). 

2.—-Arrangement. 
1. Title 
2. Arrangement 

3. Definition 
4. Application 
5. Parties Bound 
6. Jobskills Trainee 
7. No Precedent 

3.—Definition. 
A Jobskills Trainee is an employee who is employed 

under the conditions applying in the Commonwealth 
Government Jobskills programme. 

4.—Application. 
This Agreement applies to employees of the Anglican 

Schools Commission (Inc.) engaged under the Jobskills 
programme as grounds persons Jobskills Trainees and 
insofar as the terms of this Agreement vary from the terms 
of the School Employees (Independent Day & Boarding 
Schools) Award, 1980 otherwise applying to the ground- 
spersons Jobskills Trainee(s), the terms of this Agreement 
shall prevail. In all other respects the terms of the School 
Employees (Independent Day & Boarding Schools) Award, 
1980 shall continue to operate. 

5.—Parties Bound. 
This Agreement shall be binding on the Anglican Schools 

Commission (Inc.) in respect of Jobskills Trainees and on 
The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 
Australian Branch and its members. 

6.—Jobskills Trainee. 
(1) Training Conditions 

(a) A Jobskills Trainee shall attend approved on and 
off-the-job training prescribed in the relevant 
training agreement, or as notified to the Jobskills 
Trainee by the employer or agent. 

(b) Jobskills Trainees will receive over a period of 26 
weeks a mix of supervised work experience, 
structured training on-the-job and off-the-job and 
the opportunity to develop and practice new skills 
in a work environment. 

(c) Jobskills Trainees may only be engaged by 
employers to undertake activities under the 
Jobskills programme guidelines. The employer 
shall ensure that the Jobskills Trainee is permitted 
to attend the prescribed off-the-job training and is 
provided with appropriate on-the-job training. 

(d) The employer shall provide an appropriate level 
of supervision in accordance with the approved 
training plan. 

(2) Employment Conditions 
(a) Jobskills Trainees shall be engaged in addition to 

existing staff levels. Positions normally held by 
permanent employees shall not be filled by 
Jobskills Trainees. 

(b) Jobskills Trainees shall be engaged for a period of 
26 weeks as full time employees. 

(c) Jobskills Trainees are permitted to be absent from 
work without loss of continuity of employment to 
attend the off-the-job training in accordance with 
the training plan. However, except for absences 
provided for under the relevant Award referred to 
in Clause 4.—Application of this Agreement, 
failure to attend for work or training without an 
acceptable cause will result in loss of pay for the 
period of absence. 

(d) Overtime and shift work shall not be worked by 
Jobskills Trainees except to enable the require- 
ments of the training plan to be effected. When 
overtime and shift work are worked the penalties 
and allowances prescribed in the relevant Award 
referred to in Clause 4.—Application of this 
Agreement, based on the trainee wage, will apply. 
No Jobskills Trainee shall work overtime or shift 
work on their own. 

(e) The Union shall be afforded reasonable access to 
Jobskills Trainees for the purposes of explaining 
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the role and functions of the Union and enrolment 
of the trainee as a member. 

(f) Where the employment of the Jobskills Trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be counted as 
service for the purpose of the relevant Award 
referred to in Clause 4.—Application of this 
Agreement. 

(3) Wages 

The weekly wages payable to Jobskills Trainees shall be 
$300 in accordance with the Commonwealth Jobskills 
Program Guidelines as varied from time to time. It is the rate 
for all purposes of the Award and takes account of the range 
and extent of training provided. 

7.—No Precedent. 

This Agreement represents a compromise on the part of 
all parties and will not be used as a precedent in proceedings 
before industrial tribunals. 

This Agreement shall come into force from the beginning 
of the first pay period to commence on or after 30 April 1994 
and shall continue in force for a period of twelve months or 
until the Jobskills programme is wound up. 

PACIFIC WORLD PACKAGING ENTERPRISE 
AGREEMENT 1994 
No. AG 55 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pacific World Packaging 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch and Others. 

No. AG 55 of 1994. 

COMMISSIONER C.B. PARKS. 

24 June 1994. 
Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. AG 55 of 1994. 

HAVING heard Mr J.N. Uphill on behalf of the Applicant, 
and Ms S. Ellery on behalf of the Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch and Mr 
N.J. Hodgson on behalf of the Metal and Engineering 
Workers' Union—Western Australian Branch, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the document titled the Pacific World Packag- 
ing Enterprise Agreement 1994, and signed by me for 
identification, be registered as an Industrial Agreement 
and such shall commence to operate in accordance with 
Clause 5.—Date and Period of Operation, thereof. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

STRAMIT INDUSTRIES (MADDINGTON) 
WESTERN AUSTRALIA ENTERPRISE 

AGREEMENT 1994 
No. AG33 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stramit Industries 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch. 

No. AG 33 of 1994. 

Stramit Industries (Maddington) Western Australia 
Enterprise Agreement 1994. 

COMMISSIONER A.R. BEECH. 
24 June 1994. 

Order. 
HAVING heard Mr J. Uphill and Mr Moloughney on behalf 
of the Applicant and Mr G. Sturman and Mr A. Waddell on 
behalf of the Respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Stramit Industries (Maddington) Western 
Australia Enterprise Agreement 1994 be registered as 
an industrial agreement in accordance with the follow- 
ing Schedule on and from the 18th day of May 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

This Agreement shall be known as the Stramit Industries 
(Maddington) Western Australia Enterprise Agreement 
1994. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Application 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Objectives of the Agreement 
9. Wages 

10. No Extra Claims 
11. Avoidance of Industrial Disputes/Employee 

Grievance Procedure 
12. Not to be Used as a Precedent 
13. Renewal of Agreement 
14. Commitment 
15. Signatories to this Agreement 

3.—Application. 
(1) This Agreement shall apply at Stramit Industries— 

Maddington to all employees who are bound by the terms 
of the Metal Trades (General) Award 1966 No. 13 of 1965, 
the Sheet Metal Workers' Award No. 10 of 1973 and the 
Transport Workers (General) Award No. 10 of 1961 as 
amended and consolidated as those provisions relate to the 
parties referred to in Clause 4.—Parties Bound of this 
Agreement. 

(2) It is the express intention of the parties that the terms 
of this Agreement shall be met notwithstanding the 
provision of the awards referred to in (1) above. In all other 
respects the provisions of the relevant awards shall apply. 
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4.—Parties Bound. 
(1) Stramit Industries (A Division of Amtel Limited) (the 

Company). 
(2) All employees whether members of the organisations 

of employees listed in subclause (3) hereof or not engaged 
in any of the occupations, industries or callings specified in 
the Metal Trades (General) Award 1966 No. 13 of 1965, the 
Sheet Metal Workers' Award No. 10 of 1973 and the 
Transport Workers (General) Award No. 10 of 1961 as 
amended and consolidated. 

(3) The organisations that represent the employees 
defined in subclause (2) hereof, namely: 

(a) Metals and Engineering Workers' Union—West- 
em Australian Branch 

(b) Transport Workers Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(4) The parties agree to oppose any applications by other 
parties to be joined to this Agreement. 

5.—Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first pay period to commence on or after the date of 
certification of this Agreement and shall remain in force for 
a period of two years. 

6.—Relationship to Parent Awards. 
This Agreement shall be read and interpreted wholly in 

conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965, the Sheet Metal Workers' Award No. 10 of 
1973 and the Transport Workers (General) Award No. 10 
of 1961 as amended and consolidated provided that where 
there is any inconsistency between this Agreement and the 
abovementioned Awards, this Agreement shall take prece- 
dence to the extent of the inconsistency. 

7.—Single Bargaining Unit 
For the purpose of negotiating this Agreement, a single 

bargaining unit has been established. 

8.—Objectives of the Agreement. 
The objectives of this agreement are to achieve real and 

positive gains in productivity, efficiency, flexibility and 
service as follows: 

(1) Service Standards 
To extend our 24 hour delivery cycle lime to a wider range 

of customers and product lines. 
Actions: 

(a) Implement workload with regard to customer 
priorities. 

(b) To ensure workload is completed on time for 
priority deliveries. 

(c) Product quality standards to be closely monitored 
and maintained. 

(d) Damage as a result of inadequate packaging or off 
loading to be closely monitored to eliminate these 
quality failure incidents. 

(e) lb inform the appropriate supervisor as soon as 
it becomes apparent that production or delivery of 
an order may be delayed. 

(2) Probationary Period 
(a) The initial employment of employees engaged by 

the week shall be on a three month probationary 
basis. 

(b) During the probationary period a representative of 
the Company and an employee representative 
shall review each employee's progress with the 
employee concerned on at least one occasion in 
each of the three probationary months. 

(c) At the completion of the probationary period, an 
employee's employment with the Company will 
be continued subject to the issue by the Company 
of a satisfactory probationary report in respect of 
the employee's service and performance during 
the probationary period. 

(d) In the event that a satisfactory probationary report 
is not issued, then the employment of the 
employee concerned will terminate during or at 
the conclusion of the probationary period, upon 
notice, excepting during the first two weeks of 
service where employment may be terminated by 
one hour's notice on either side given at any time 
during the week or by the payment or forfeiture 
of an hour's wages as the case may be. 

(3) Flexibility and Competency of Personnel 
Ensure the continuation of existing and future training 

plans to achieve total flexibility and competency of 
personnel across all areas of the operations, as required, 
without any artificial restrictions inhibiting same. Consis- 
tent with the foregoing establish an effective competency 
appraisal system to ensure individual and organisation^ 
needs are satisfied. 

Actions: 
(a) Employees are required to fully participate within 

the scope of their respective Awards in the 
Company's multi-skilling programme to develop 
a more highly skilled and flexible workforce. 

(b) Providing employees with career opportunities 
through appropriate training to acquire additional 
skills. 

(c) Remove any barriers within the scope of their 
respective Awards to the utilisation of skills 
acquired provided appropriate training has been 
provided with due regard to the nature of work at 
hand and safety of personnel. To this end 
employees will continue to perform a wide range 
of functions and duties including work which is 
incidental to their main task or functions provided 
same is within the skills and competence of the 
employee/s concerned. 

(d) Experienced employees are required to co-operate 
and assist with the training of other operators who 
are developing their skills. 

(e) Employees and authorized persons where employ- 
ees are unavailable (ie absences, breaks, work 
commitments etc) operating overhead cranes and 
forklift trucks are required to achieve the Com- 
pany's Certificate of Competency in accordance 
with its procedures before using this equipment. 
A listing of authorized personnel is to be 
maintained by the Company. 

(f) Employees and external personnel shall perform 
such work as is reasonable and lawfully required 
of them including accepting instructions from 
authorised personnel. 

(g) In carrying out duties, employees shall ensure and 
take all necessary steps to ensure that the quality, 
accuracy and completion of any job or task is 
maintained to the required standards. Employees 
shall not impose any restriction or limitations on 
the measurement and/or review of work methods 
or the utilisation of labour under the terms and 
conditions of this Agreement. 

(4) Flexibility of Working Hours 
To achieve full utilisation of the Awards, Hours of Work 

and Shift Work provisions and to provide flexibility of 
working hours to service the customer and organisation's 
requirements in an efficient manner, flexible working hours 
will be implemented as developed within the scope of the 
Awards and mutually agreed by the majority of employees 
in the section or sections concerned. Where agreement is 
unable to be reached due notice in accordance with the 
Awards will apply, this being one week's notice; a lesser 
period may apply by mutual agreement between the 
employer and employee. 



Actions: 
(a) The Company's ordinary hours of work continue 

to be firom 6.00am through to 6.00pm (Monday to 
Friday) inclusive, and employees can be requested 
to complete their 7.6 continuous normal hours 
(exclusive of meal breaks) during this time spread. 
Hours worked outside of this period will be at the 
applicable penalty rates within the scope of the 
relevant Award. 

(b) Where shift work is required then the allowance 
and loading shall be in accordance with the 
relevant Award. 

(c) No employee shall commence work without a 
minimum of ten hours rest (or eight hours where 
applicable) from the preceding shift unless prior 
approval has been given by his or her supervisor. 
TTie relevant award penity applies where an 
appropriate rest period has not been taken on the 
instruction of the employer. 

(5) Payment of Wages 
Wages are to be paid by Electronic Fund Transfer (EFT) 

for all employees engaged by the Company. 
(6) Operator-Based Maintenance 
Commitment to the implementation of the operator-based 

maintenance training programme and its ongoing refinement 
across all machines and equipment throughout 1994. 

Actions: 
(a) Where practicable machine operators are required 

to carry out their own routine maintenance and 
where necessary the Company will provide appro- 
priate training for this work to be carried out. 

(b) In addition operators are required to carry out the 
daily maintenance schedule as specified in the 
Quality Assurance Operating Manuals and to 
initial that all equipment is serviceable and up to 
specification. 

(c) Operators are required to co-operate with this 
programme and to report equipment malfunctions 
to their supervisor as soon as possible. 

(7) Safety Programme 
To minimise lost time accidents and injuries through 

adherence and review of safe working practices, procedures 
and programmes. 

Actions: 
(a) It is the Company's and employees' obligation to 

provide and maintain a safe and healthy 
workplace. 

(b) The Company operates a Safety Committee with 
an elected representative from each of the main 
work areas. 

(c) Delegates so elected must regularly attend Safety 
Committee Meetings. If absence is unavoidable 
then the Company's Safety Officer must be 
informed and a deputy provided. 

(i) Any damage to plant or equipment should be 
reported to the appropriate supervisor/manager as 
soon as possible. 

(8) T.Q.M. Tfcams 
The establishment and maintenance of Total Quality 

Management teams across all operations of the enterprise 
throughout the life of this Agreement. The objective of these 
teams being the establishment of a continuous improvement 
work environment. 

Actions: 
The Company already has a well established Total 

Quality Management culture and employees are invited 
to participate on projects where they can contribute. 

(9) AS3902 Accreditation 
The commitment and active participation of all employ- 

ees in quality assurance procedures and methods required to 
achieve and maintain AS3902 accreditation by March, 1994. 

Actions 
(a) The full co-operation of all employees in estab- 

lishing AS3902 Quality Assurance Accreditation 
is necessary for the Company to ensure the 
ongoing viability of the business. 

(b) These processes when in place will improve 
productivity and quality and enhance the compet- 
itiveness of the business. 

(c) Once accredited Quality Assurance is an ongoing 
discipline and all employees must co-operate in 
maintaining these improved standards. 

(10) Equipment Utilisation and Performance 
It is recognised by all employees that in order to be 

competitive production equipment utilisation must be 
optimised. To achieve this objective the Company is 
committed to investing the appropriate resources and funds 
to improve processes and equipment and employees will 
ensure to the best of their abilities equipment standards and 
throughputs are maintained. "Ib this end standards for each 
operating machine together with achievable improvements 
are to be established and regularly reviewed by agreed 
working parties. 

Actions 
(a) The Company is seeking to increase productivity 

by the provision of additional material handling 
equipment and a higher degree of automation on 
some of its production equipment. 

(b) AH employees involved are required to co-operate 
with changes in work procedures as an improve- 
ment in productivity within the scope of their 
respective Awards. 

(11) Customer Service Standards 
The shared commitment of the Company and all its 

employees to achieve and maintain levels of excellence in 
customer service is re-affirmed with the specific objectives 
to: 

• reduce production related complaints 
• reduce late orders and back orders 

(d) Employees will be provided with training in the • delivery schedules 
performance of tasks, consistent with the require- • any other specific measures as deemed appropri- 
ments of the Western Australian Occupational ate by the Qualitv Council. 
Health, Safety and Welfare Act 1984. Actions 

(e) Issued safety equipment and clothing must be (a) The Company has introduced a Customer Aware- 
worn* ness programme with a view to improving 

(f) Employees will be issued with appropriate foot- Stramit's customer service and image. 
wear which must be worn for the duties they (b) Employees involved in customer service are 
perform. required to develop their product knowledge skills 

(g) It is strictly against the rules and a dismissal to assist customers. 
offence of this workplace to interfere with, or (c) Employees dealing with customers on a face to 
make inoperative, any safety equipment or guards. face basis are required to be involved with this 

(h) All work-related injuries must be reported to the training programme. 
appropriate supervisor/manager and noted by the (d) Employees having direct customer contact are 
same. Failure to report accidents may jeopardise required to present themselves in a neat and tidy 
payment of accident compensation should this appearance which includes the wearing of Com- 
subsequently be claimed. pany provided clothing. 



(e) Such employees are required to behave in a 
courteous manner. 

(f) Employees should take account of Service Stan- 
dard Actions as shown in subclause (1) Service 
Standards hereof. 

(12) Waste Minimisation 
In order to achieve the effective and efficient utilisation 

of raw materials and management of finished goods the 
recording and observance of waste removal and manage- 
ment procedures will apply together with appropriate 
housekeeping practices. It is anticipated this will achieve a 
reduction in scrap and an overall reduction in coil change 
times on a machine by machine basis. 

Actions 
(a) Strict adherence to procedures as set out in 

AS3902 will improve material utilisation and 
avoid the production of a sub-standard product. 

(b) Part coils must be treated with care and stored in 
positions to avoid damage. 

(c) The finished product must not be walked over or 
receive other rough handling which could result 
in waste. 

(d) Off cuts to be run at the required size so that they 
are saleable. 

(e) Faulty material from the supplier must be noted 
and reclaim procedure initiated. 

(f) Material returns from customers to be handled in 
accordance with AS3902 procedure and held in 
the quarantine area for reprocessing and sale. 

(g) Faulty products to be handled in "sub-standard 
area" for disposal at auction or as determined by 
the Company. 

(13) Key Indicators 
In order to achieve and maintain a continuous improve- 

ment environment the following key indicators, as listed in 
Appendix 1 contained in the Commission's record, will be 
monitored and specific objectives measured throughout the 
life of this Agreement. The Consultative Committee is to 
play a constructive role in monitoring, communicating and 
where appropriate modifying to reflect realistic performance 
objectives of these key indicators to ensure the continued 
focus and commitment to the enterprise's growth and 
efficient operation by all employees. 

The initial key indicators are: 
(a) Reduced delivery cycle time/next day delivery. 
(b) Production based complaints as a percentage of 

total orders. Objective to achieve less than 1% of 
total orders. 

(c) Coil change time reductions by machine and 
process. Objective is to achieve 20 minutes coil 
change times or better. 

(d) Scrap as a percentage of raw material inputs. 
Objective to achieve a 0.85% or less scrap level 
throughout the life of this agreement. 

(e) Coil yields and mill performance improvements. 
(f) Equipment and machinery downtime and off 

standard performance as a reflection of operator 
based maintenance and general maintenance. 

(g) Safety Performance—lost time accidents and risk 
minimisation. 

(h) AS3902 accreditation. 
(i) Customer service—objective to achieve a reduc- 

tion in late and back orders. 
(j) Housekeeping standards adherence, including cor- 

rect materials and finished goods location and 
waste removal procedures. 

(k) Plan personnel attendance records. Objective to 
minimise loss of production hours due to non- 
attendance. 

(1) Training plans implementation and effectiveness. 

9.—Wages. 
(1) Wages will be increased as follows: 

(a) Metal Trades (General) Award 1966 Part 1- 
General 

Wage Group Classification Column Column Colunu 
Tkbie 

Level C14 Engineering Production 
Employee Level I 

Level C13 Engineering Production 
Employee Level n 

Level C12 Engineering Production 
Employee Level III 

Level Cll Engineering Production 
Employee Level IV 

Special Class Level I 
Engineering Tradespersi 
Special Class Level n 
Advanced Engineering 
Tradesperson Level I 
Advanced Engineering 
Tradesperson Level D 

Column Column Column 
1 2 3 
% % % 

4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 
4.5 1.5 2.0 

(b) Transport Workers (General) Award No. 10 of 
1961 as amended and consolidated. 

Wage Group Classification Column Column Colum 
Ikble 1 2 3 

% % % 
Grade 1 4.5 1.5 2.0 
Grade 2 4.5 1.5 2.0 
Grade 3 4.5 1.5 2.0 
Grade 4 4.5 1.5 2.0 
Grade 5 4.5 1.5 2.0 
Grade 6 4.5 1.5 2.0 
Grade 7 4.5 1.5 2.0 
Grade 8 4.5 1.5 2.0 
Grade 9 4.5 1.5 2.0 
Grade 10 4.5 1.5 2.0 

The wage rates payable as a result of the 
application of the increases prescribed in this 
Clause are set out in Appendix 2 contained in the 
Commission's records. 

(2) The wage increases in subclause (1) hereof shall be 
payable as follows: 

(a) The amount shown in Column 1 shall be payable 
from the beginning of the first full pay period to 
commence on or after the date of certification of 
this Agreement. 

(b) The amount shown in Column 2 shall be payable 
from the beginning of the first full pay period to 
commence nine months after the date referred to in 
paragraph (2)(a) hereof subject to agreed achieve- 
ment of increases in key indicators referred to in 
subclause (13) of Clause 8.—Objectives of the 
Agreement and contained in Appendix 1 contained 
in the Commission's records. 

Provided that this wage increase for the 
Transport Workers (General) Award No. 10 of 
1961 employees is not dependent upon the 
achievement of key indicators D and E, Appendix 
1 page 16 contained in the Commission's records. 

(c) The amount shown in Column 3 shall be payable 
from the beginning of the first full pay period to 
commence eighteen months after the date referred to 
in paragraph (2)(a) hereof subject to agreed achieve- 
ment of increases in key indicators referred to in 
subclause (13) of Clause 8.—Objectives of the 
Agreement and contained in Appendix 1 contained 
in the Commission's records. 

Provided that this wage increase for the 
Transport Workers (General) Award No. 10 of 
1961 employees is not dependent upon the 
achievement of key indicators D and E, Appendix 
1 page 16 contained in the Commission's records. 

(3) The wage increases specified in subclause (1) hereof 
shall be payable in addition to the agreed enterprise rates of 
pay and shall constitute part of the all purpose rate of pay 
in respect of employees covered by this Agreement. 
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(4) This Agreement incorporates and absorbs the $8.00 
increase available under the December State Wage Case 
Decision. 

10.—No Extra Claims. 
It is a term of this Agreement that the unions will not 

pursue any extra claims award or overaward, for the life of 
this Agreement. 

11.—Avoidance of Industrial Disputes/Employee Grievance 
Procedure. 

(1) It is the intention of the parties to this Agreement to 
eliminate disputes which result in stoppages, bans or 
limitations and it is agreed that the parties to this Agreement 
shall confer in good faith with a view to resolving the matter 
by direct negotiation and consultation. 

(2) The parties further agree that all grievances, claims or 
disputes in relation to issues covered by this Agreement 
shall be dealt with in the following manner so as to ensure 
the orderly settlement of matters in question: 

(a) Any grievance or dispute which arises shall, 
where possible, be settled by discussion on the job 
between the affected employee/s and the immedi- 
ate supervisor. 

(b) If the matter is not resolved at this level, the matter 
will be further discussed between the affected 
employee/s, the union/employee delegate and the 
supervisor or manager of the relevant section or 
department and the company's industrial repre- 
sentative shall be notified. 

(c) If no agreement is reached the union organiser and 
union/employee delegate will discuss the matter 
with the company's nominated industrial relations 
representative. 

(d) Should the matter still not be resolved it may be 
referred by the parties to the Western Australian 
Industrial Relations Commission for settlement. 
The parties agree the Western Australian Indus- 
trial Relations Commission decision will be final. 

(e) (i) Whilst the foregoing procedure is being 
followed work will continue normally, 

(ii) No party shall be prejudiced as to the final 
settlement by the continuance of work in 
accordance with this subclause. 

12.—Not to be Used as a Precedent. 
This Agreement shall not be used in any manner 

whatsoever to obtain similar arrangements or benefits in any 
other plant or enterprise. 

13.—Renewal of Agreement. 
(1) Discussions will take place three months prior to the 

expiry of this Agreement to discuss the nature of changes, 
if any, to the Agreement. 

(2) This Agreement shall be subject to continuous 
monitoring and review periods of no longer than four weeks 
to ensure that expected performance improvement actually 
occurs. In particular, adverse movements in the productive 
performance measures will be a primary trigger for the 
review procedure. 

Accordingly, in the event that performance fails to match 
expectations, or subsequently deteriorates, the following 
steps will be taken within an eight week period: 

(a) The Consultative Committee will investigate and 
determine the potential cause(s) for shortfall in 
performance. If necessary, appropriate sub-com- 
mittee(s) will be appointed to advise in this regard, 
and may involve isolating a shortfall in any of the 
many performance measures. 

(b) Where causes are determined then a plan for 
corrective action will be developed and imple- 
mented in order to regain the appropriate perform- 
ance in performance measures. 

(c) Where the Consultative Committee is unable to 
determine potential cause(s) then union organisers 
shall be informed. Every effort shall be made, 

including direct involvement of an agreed third 
party adviser. 

(3) Notwithstanding the above procedure, where any 
shortfall in performance is due to strikes, bans, limitations 
or any other form of industrial action then the parties agree 
to investigate the matter in accordance with the disputes 
avoidance procedure. 

14.—Commitment 
This Agreement commits every employee of Stramit 

Industries (Maddington) Western Australia, Management 
and the union to exercise the necessary flexibility and 
broadness of approach to allow the measures and objectives 
outlined in the Agreement to be achieved. 

15.—Signatories to this Agreement. 
E.W. Brown 
State Manager 
Stramit Industries 
West Australia 
Dated this 21st day of March 1994 
J. Sharp-Collett 
Metals and Engineering Workers' Union—Western Aus- 
tralian Branch 
Dated this 12th day of April 1994 
J. McGiveron 
Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch 
Dated this 6th day of April 1994 

SWAN PORTLAND CEMENT LTD, BURSWOOD 
SITE, ENTERPRISE BARGAINING AGREEMENT 

1994 
No. AG 40 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union— 

Western Australian Branch; Australian 
Electrical, Electronics, Foundry and 

Engineering Union (Western Australian 
Branch); The Australian Workers' Union, 

West Australian Branch, Industrial Union of 
Workers; Transport Workers' Union of 
Australia, Industrial Union of Workers, 

Western Australian Branch 
and 

Swan Portland Cement Limited 
No. AG 40 of 1994. 

Swan Portland Cement Ltd, Burswood Site, 
Enterprise Bargaining Agreement 1994 

COMMISSIONER A.R. BEECH. 
8 June 1994. 

Order. 
HAVING heard Mr G. Sturm an and Mr M. Busby on behalf 
of the Applicants and Mr A. Tomlinson on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Swan Portland Cement Ltd, Burswood Site, 
Enterprise Bargaining Agreement 1994 be registered as 
an industrial agreement in accordance with the follow- 
ing Schedule on and from the date hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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Schedule. 

1.—Title. 
This agreement shall be known as the Swan Portland 

Cement Ltd, Burswood Site, Enterprise Bargaining Agree- 
ment 1994. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Relationship to Awards 
7. Objectives 
8. Continuous Improvement 
9. Consultative Process 

10. Hours of Work 
11. Overtime 
12. Wages 
13. Classification Structure and Training 
14. Travelling 
15. No Further Claims 
16. Signatories 

Appendix 1.—Accident—Journey Insurance 
Cover 
Appendix 2.—12 Hour Shift Agreement 

3.—Scope. 
This agreement shall only apply to the parties bound and 

to employees of Swan Portland Cement Limited at the 
Burswood site who are members or are eligible to be 
members of organisations who are named in Clause 
4.—Parties Bound of this agreement, other than those 
appointed to salaried staff. 

4.—Parties Bound. 
(1) Parties Bound 

(a) The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

(b) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 

(c) Metals and Engineering Workers' Union—West- 
em Australian Branch 

(d) Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 

(e) Swan Portland Cement Limited (the company) in 
respect of employees of the company other than 
those appointed to salaried staff. 

(2) The parties to this agreement expressly accept that 
they are bound by the terms of this agreement throughout 
its duration and that they will oppose any applications by 
other parties to be joined to this agreement 

5.—Date and Period of Operation. 
(1) This agreement shall operate from the 23rd March 

1994. It shall remain in force until 30th June 1995 and will 
not continue in force after its expiry. 

(2) The parties agree to review the terms and conditions 
of this agreement prior to the expiry date, assess progress 
achieved and discuss replacement of this agreement 

6.—Relationship to Awards. 
This agreement is to operate in conjunction with the 

relevant awards that the parties bound are respondent to, 
provided where there is any inconsistency between this 
agreement and the below mentioned awards, the provisions 
of this agreement shall prevail to the extent of the 
inconsistency. 

The relevant Awards are: 
(1) Cement and Lime Employees' (Swan Portland 

Cement Limited) Award No. A 26 of 1988(R). 
(2) Metal Trades (General) Award 1966 No 13 of 

1965 
(3) Transport Workers (General) Award No. 10 of 

1961 

7.—Objectives. 
(1) Short Tferm 

(a) Increase productivity efficiency on an individual 
and group level. 

(b) Gain commitment to continuous improvement and 
TQM. 

(c) Increase individual awareness and responsibility 
to quality. 

(d) Improve team work. 
(e) Maximise flexibility within clearly defined work 

areas. 
(f) Be more responsive to our employees needs. 

(2) Long Tferm 
(a) Enhance the culture and attitudes of all employees 

and create a sense of belonging and pride in the 
company. 

(b) Increase the skills levels of all employees, utilise 
these skills and increase opportunities with career 
paths and internal, and external mobility. 

(c) Increase our competitiveness. 
(d) Improve job satisfaction. 
(e) Maintain the consultative committee and continue 

to negotiate further EBA agreements including 
such issues as: 

(i) annualised salaries 
(ii) work group arrangements 

(f) Work towards reducing demarcation issues. 

8.—Continuous Improvement. 
(1) All parties are to encourage an active involvement in 

the company approach to Total Quality Management for 
teams. A person not participating for genuine reasons will 
not be discriminated against although such a person would 
be counselled jointly by both the company and union on site 
representatives. This would include activities such as: 

(a) Tfeam training 
(b) Process improvement teams 
(c) Workplace teams. 

(2) All employees would be committed to legislative 
standards related to Safety, Environmental Licence condi- 
tions related to waste management and housekeeping, and 
quality to the AS 3902 Quality System standards as a 
minimum. 

9.—Consultative Process. 
The parties to this agreement have recognised the need 

for a more flexible approach to the hours of work and/or 
other general conditions of employment and therefore 
specific trial arrangements of alterations to the ordinary 
hours of work and/or other general conditions of employ- 
ment shall be permissible in accordance with the following 
procedure: 

(1) Initially, any proposed alteration shall be dis- 
cussed at the local level after all relevant parties 
to this agreement have been advised of the nature 
of the proposal. In this regard the company shall 
utilise the local consultative structures estab- 
lished. 

(2) The company and the local Consultative Commit- 
tee shall endeavour to reach agreement regarding 
any proposal. Once mutual agreement has been 
reached the terms of the proposal shall be 
communicated in writing to all directly affected 
employees. 

(3) If the parties to the agreement are unable to reach 
agreement on any aspect of a structural change 
proposal, then the status quo is to remain. 

(4) The unions involved in the agreement shall be 
notified in writing of the terms of the proposal. 

(5) The proposal shall be implemented on a fixed term 
basis only if and when the majority of the 
employees (simple majority) that are directly 
affected have consented to such a trial implemen- 
tation and the State Secretary of the union(s) 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1745 

involved and the company General Manager (the 
"parties") have been advised in writing of the 
commencement date and duration of any trial 
arrangement. 

(6) At the completion of the trial arrangement stated 
in subclause (5) hereof a vote of all directly 
affected employees shall be arranged jointly by 
representatives of the parties for the purpose of 
determining whether or not the majority of those 
employees affected wish to continue the changes 
on a more permanent basis. 

(7) Only in the event of the simple majority vote 
(voting as the appropriate union policy) and the 
mutual consent of the parties to continue the 
changed arrangement on a more permanent basis 
either party to the arrangement may seek to 
include the changes within the agreement. 

(8) If the simple majority (voting as the appropriate 
union policy) mentioned in subclause (7) hereof 
is not achieved the method of implementing the 
ordinary hours of work and/or other general 
conditions of employment existing prior to the 
trial period prescribed by this clause shall be 
reverted to. 

(9) Any structural efficiency agreements approved by 
the Western Australian Industrial Relations Com- 
mission shall operate as a schedule to the 
agreement and take precedence over any provision 
of the agreement to the extent of any inconsis- 
tency. 

10.—Hours of Work. 
(1) Day Workers 

(a) The ordinary working hours of day workers shall 
be 38 per week to be worked in 5 days (Monday 
to Friday inclusive) of not more than 8 hours each. 

(b) These hours of work shall be worked continuously 
except for meal breaks, between 6.00am and 
6.00pm provided that the actual ordinary hours of 
work shall be determined between the company 
and the majority of employees in the plant or work 
section or sections concerned. 

(c) Provided that in each 20 working days one 
ordinary working day shall be allowed as a 
rostered day. 

(2) Shift Workers 
(a) Non continuous shift employees may work such 

ordinary hours on any or all of the days of the 
week provided that all time worked during 
ordinary hours on a Saturday or on a Sunday shall 
be paid for at overtime rates in accordance with 
Clause 11.—Overtime, of this agreement. 

(b) Provided further that the ordinary hours of a non 
continuous shift worker shall not be altered to 
include a Saturday or a Sunday unless agreement 
to the change is reached between the company and 
the union. 

(c) Continuous shift employees shall work such 
ordinary hours on not more than five days in each 
period of seven days in the work cycle. 

(d) The ordinary hours of all shift employees shall be 
inclusive of a total of 30 minutes crib break. 

Such breaks shall be taken at a time so as not 
to stop production. 

(3) General 
(a) The ordinary hours prescribed by this clause shall 

be worked on five days in each week of any three 
weeks and four days in one week within the work 
cycle and where possible shall be worked accord- 
ing to a roster, but this does not prevent the 
company adjusting such a roster to maintain the 
efficient conduct of the company's business. 

(b) Prior to any adjustment of the roster the company 
shall consult the employees and union and shall 
make every endeavour to reach mutual agreement. 

(c) Where parties are unable to agree on a roster the 
company may, within fourteen days of notice 
given after the conclusion of the discussions 
referred to in paragraph (3)(b) hereof post a roster 
which shall as far as practicable take account of 
the views of the union and the employees 
concerned. 

(4) All Workers 
(a) No employee shall be required to work for a 

period of more than six hours without a meal 
break. This break is to be taken between the fourth 
and sixth hour where practicable. The daily timing 
of this break is flexible to meet any production/ 
maintenance requirements. 

(b) A paid rest period of 10 minutes shall be allowed 
to each employee during each shift and shall be 
taken at a mutually agreed time. 

(5) Notice of Rostered Day Off 
An employee entitled to a rostered day off in accordance 

with 38 hour week arrangements may vary, or substitute, the 
rostered day off, so arranged, by agreement between the 
employee and the company. 

11.—Overtime. 
(1) Day Workers 

(a) All time worked in excess of or outside the 
ordinary hours and times prescribed by this 
agreement shall be paid for at the rate of time and 
a half. 

(b) All hours worked in excess after 12.00 noon on 
Saturdays is to be paid at double time. 

(c) Provided that overtime worked in excess of 2 
hours on any day shall be paid for at the rate of 
double time. 

(d) All work on a Sunday shall be paid for at the rate 
of double time. 

(2) Shift Workers 
(a) Time worked outside of the ordinary working 

hours as prescribed shall be paid for at the rate of 
double time. 

(b) Where time is worked outside of the ordinary 
hours because a relief employee does not come on 
duty at the proper time such time worked shall be 
paid for at the rate of double time. 

(3) Call Out 
(a) An employee required to come to work from home 

after the employee's regular hours shall be paid a 
minimum of 4 hours at penalty rates. 

(b) The employee shall not be required to work the 
full four hours if the job he/she was recalled to 
perform is completed within a shorter period, 
except where jobs critical to plant operation arise. 

(4) Crib Time When Working Overtime 
Day workers required to work 2 hours or more overtime 

after their usual ceasing time shall be allowed paid 20 
minutes for crib (which may be taken in relays) and at 
intervals of every 4 hours thereafter. 

(5) Meal Allowance 
An employee required to work overtime for two hours or 

more after the ordinary ceasing time without being notified 
the previous day or earlier that he/she will be so required 
to work shall either be supplied with an equivalent meal by 
the company or paid the meal allowance as prescribed by 
the Metal Trades General Award 1966 No. 13 of 1965. 

(6) Requirement to Work Reasonable Overtime 
The company may require any employee to work 

reasonable overtime and such employee shall work overtime 
in accordance with such requirement. 

(7) Rest Period After Overtime 
(a) When overtime work is necessary it shall, wher- 

ever reasonably practicable be so arranged that 
employees have at least ten consecutive hours off 
duty between the work of successive days. 
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(b) An employee (other than a casual employee) who 
works so much overtime between the termination 
of his/her ordinary work on the next day that 
he/she has not had at least ten consecutive hours 
off duty between time shall, subject to this 
paragraph be released after completion of such 
overtime until he/she has had ten consecutive 
hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(c) If, on the instructions of his/her employer such an 
employee resumes or continues work without 
having had such ten consecutive hours off duty, 
he/she shall be paid at double rates until he/she is 
released from duty for such period and he/she 
shall then be entitled to be absent until he/she has 
had ten hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

12.—Wages. 
(1) In recognition of current work place flexibilities and 

continuing cooperation to implement and develop the 
improvement initiatives detailed in this agreement, a 6.75% 
increase shall be payable on the all purpose rate (base award 
rate plus supplementary payment) applicable at 23 March 
1994 for each classification. 

(2) All employees shall be paid fortnightly by direct 
deposit into an account of a recognised financial institution 
of their choice. 

(3) Upon fmalisation of Clause 13.—Classification 
Structure and Training, the following allowances will be 
combined and become a part of the pay rate applicable to 
an employee's grade: 

—Raw Millers—testing 
—Disability (excess heat, dust, confined space) 
—Slag/Hydrator—testing 
—Cement Miller—testing 
—Schuggi 
—Marking Out Allowance 
—Electricians License Allowance 

(4) When the pay rates referred to in subclause (1) of 
Clause 13.—Classification Structure and Training are 
agreed to, the all purpose hourly rates negotiated for each 
grade will be effective from the date of agreement of 
re-classification. 

13.—Classification Structure and Training. 
(1) All parties will continue discussions to arrive at agreed 

re-classification levels and pay rates. 
(2) The intent of the classification structure is as follows: 

(a) Progression through a chosen career path can be 
maintained by the acquisition of the required 
number of skills defined in each successive grade. 

(b) Opportunities exist for each individual to move to 
the highest grade available within his/her ability 
and chosen career path, providing that the agreed 
requirements for work being carried out by each 
grade is maintained. 

(c) At every grade within the structure, all employees 
will be required to: 

(i) Follow all safe work practices and safe entry 
procedures. 

(ii) Comply with all necessary training require- 
ments. 

(d) Subject to agreement between the parties, all 
employees will be required to: 

(i) Operate flexibly between tasks within their 
classification. 

(ii) Participate in the training of other employ- 
ees, if requested to do so. 

(iii) Work without direct supervision. 
(e) The company will: 

(i) Recognise bona fide skills in an assessment 
for re-classification. 

(ii) Provide a fair monetary reward for the 
acquisition of skills, responsibility, flexibil- 
ity and experience, agreed between the 
company and the employees. 

(iii) Ensure that no employee will be retrenched 
compulsorily as a result of this agreement. 

(f) All personnel will carry out any tasks within their 
classification as directed by die company, pro- 
vided they have the skill, competence and training 
to do those tasks. 

(g) Training/Accreditation 
(i) Training will be a mixture of agreed in-house 

and on-the-job training and external courses. 
(ii) It may be possible to train in-house and then 

attend an external institution or body for 
testing and accreditation. 

(iii) It is important that skills be portable and 
accreditation is important. 

14.—^Travelling. 
The company shall provide journey injury insurance as 

detailed in Appendix 1 to cover employees engaged in a 
direct journey between the bounds of their normal residence 
and place of employment. 

15.—No Further Claims. 
(1) The parties accept that this document represents a 

comprehensive fixed term agreement which will equitably 
govern the workplace arrangements of the company. 

(2) There will be no further wage increases over the period 
of operation of this agreement except when consistent with 
a State Wage Case decision. 

16.—Signatories. 
D.B. Scott 12/4/94 
Swan Portland Cement Limited by the Works Manager 
R. Blewitt 28/4/94 
Australian Workers Union, Western Australian Branch, 
Industrial Union of Workers 
Jim McGiveron 22/4/94 
Transport Workers Union of Australia, Industrial Union 
of Workers, Western Australia Branch 
J. Sharp-Collett 15/4/94 
Metals and Engineering Workers Union, Western 
Australia 
D. Forster  
Australian Electrical, Electronic, Foundry and Engineer- 
ing Union (Western Australia Branch) 
Consultative Committee Members 
N. Wright T. Seaman D. Retallack 
I. Hopkin W.M. Clark D.S. Wall 
R. Ward R. Woolridge 
0. Femandes M.D. Tosolini 

Appendix 1 
Accident—Journey Insurance Cover. 

(1) Insured Persons 
All direct employees of the insured during the policy 

period who are otherwise a Worker within the meaning of 
the Worker's Compensation and Rehabilitation Act 1981 (as 
amended). 

(2) Cover 
The benefits provided in this policy shall be payable only 

when an injury solely and directly occurs to the employee 
whilst such worker is engaged in a direct journey between 
the bounds of his/her normal residence and place of 
employment for the purposes of starting or ending his/her 
day's work. 
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(3) Interested 

(a) Part A 

Death by Accident $100,000 
Capital Benefits by Accident for Perma- 
nent Disablement (or parts thereof for 
minor permanent disabilities as de- 
scribed in the Schedule of the Policy) $100,000 

(b) Part B 

Accident Weekly Benefits, being average 
gross weekly earnings exclusive of over- 
time, bonuses, commission or allowance 
payments up to $600 per week for a 
maximum period of 104 weeks. 

Appendix 2 

12 Hour Shift Agreement. 

1.—Title. 

This Appendix shall be referred to as the "Swan Portland 
Cement Production Shift Twelve Hour Shift Agreement 
1994". 

2.—Arrangement 

1. Title 
2. Arrangement 
3. Scope Of and Parties to this Agreement 
4. Objectives 
5. Definition of the Twelve Hour Shift Roster 
6. Date and Period of Operation 
7. Payment for Public Holidays 
8. Higher Duties 
9. Relief Operators 

10. Leisure Days 
11. Pay Week 
12. Wages and Penalties 
13. Signatories 

3.—Scope of and Parties to this Agreement. 

(1) This agreement shall apply to and be binding on Swan 
Portland Cement Limited (the company) and all production 
continuous shift employees employed by it pursuant to the 
Cement and Lime Employees' (Swan Portland Cement 
Limited) Award No A 26 of 1988(R) in connection with the 
company's operations at Burswood Road, Burswood. 

(2) The agreement shall also be binding upon The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers. 

4.—Objectives. 

The primary objective of this agreement is for a change 
in the production continuous shift employees' rosters from 
eight hour shifts to twelve hour shifts. 

5.—Definition of the Twelve Hour Shift Roster. 

(1) The new twelve hour shift arrangement shall consist 
of four groups of production continuous shift employees 
alternating between day shifts, night shifts and rest periods. 

(2) Each group shall rotate through the following 
sequence: 

(a) Two day shifts; 

(b) 24 hour rest period; 

(c) Two night shifts; 

(d) 96 hour rest period. 

(3) Shifts will commence at either 0700 hours or 1900 
hours. The change over-period between employee operators 
shall be in the preceding fifteen minutes before each shift. 

6.—Date and Period of Operation. 
(1) This agreement shall take effect from the 30th March 

1994. 
(2) Any disagreements arising from the implementation 

of this twelve hour shift arrangement, shall be determined 
according to Clause 28.—Industrial Relations Procedure of 
the award. 

7.—Payment for Public Holidays. 
(1) All employees covered by this agreement who are on 

paid leave, or who are ready, willing and able to work on 
a public holiday, shall receive twelve hours' pay at ordinary 
rates where they are not required to work. 

(2) Any employee required to work on a public holiday 
shall receive pay at double time for each hour worked. 

(3) Any time worked outside the rostered public holiday 
hours shall be paid at the rate of double time and one half. 

8.—Higher Duties. 
(1) An employee engaged on duties covering a higher rate 

of pay than his/her ordinary classification, shall be paid at 
the higher rate for the time he/she is so engaged. 

(2) If he/she is so engaged for more than two hours of any 
shift, he/she shall be paid the higher rate for the whole of 
that shift. 

(3) The higher duty rate of pay shall apply to all ordinary 
time worked including weekend penalties, under the 
following conditions: 

(a) Any employee is engaged in higher duties for 3 
or more entire shifts in a pay week. 

(b) Where an employee is to be engaged in higher 
duties on consecutive entire shifts for 4 weeks or 
more. 

(4) In the case of paragraph (3)(b) hereof, the leisure day 
(RDO) payment shall also be at the higher rate of pay, the 
number of leisure days paid as such is not to exceed one for 
every 4 weeks of higher duty. 

(5) Higher duty pay shall not apply to overtime worked 
during the periods mentioned in paragraphs (3)(a) and (3)(b) 
hereof unless the overtime work is deemed to be a higher 
duty. 

9.—Relief Operators. 
The following conditions shall apply in the case of 

unexpected absence of a rostered employee bound by the 
agreement 

(1) Where a relief operator is not immediately available 
the previous shift employee shall remain on duty until a 
substitute relief operator becomes available. Every effort 
will be made to provide a relief operator within two hours. 

(2) If the location of a substitute operator is delayed by 
more than two hours, the employee who is commencing 
his/her second consecutive shift, shall be given wherever 
possible a ten hour break, before the next rostered shift. 

10.—Leisure Days. 
Leisure days (RDOs) shall be taken by employees during 

rostered day shifts on Monday to Friday inclusive. 
Under certain circumstances the company may allow 

employees to take these leisure days at another mutually 
agreed time. 

11.—Pay Week. 
It is a condition of this agreement that for the purposes 

of calculating a week's pay, the pay week shall commence 
at 0700 hours each Wednesday. 
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12.—Wages and Penalties. 

(1) Award rates of pay, and over-award allowances shall 
not be reduced as a result of this agreement. 

(2) All rostered hours for twelve hour shifts shall be at 
ordinary rates for work performed on Monday to Friday 
inclusive. . 

(3) For the purpose of averaging wages, method of 
calculation will be as mutually agreed between the company 
and the employees. 

13.—Signatories. 

On behalf of Swan Portland Cement Limited 

On behalf of the Production Continuous Shift Employees 

R. Blewitt  
On behalf of the Australian Workers' Union, Industrial 
Union of Workers, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Wool worths (WA) Limited. 

No. AG 39 of 1994. 

Woolworths Distribution Centre Agreement 1993. 

COMMISSIONER A.R. BEECH. 

WESTCAN (ENTERPRISE BARGAINING) 
AGREEMENT 1993 
No. AG 43 of 1994. 

29 June 1994. 

HAVING heard Mr W. Johnston on behalf of the Applicant 
and Ms R. Dight and Mr B Morrissey on behalf of the 
Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Woolworths Distribution Centre Agreement 
1993 be registered in accordance with the following 
Schedule as an industrial agreement on and from the 
date hereof. 

(Sgd.) A.R. BEECH, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Westcan (A Division of Amcor Ltd) 

Metals and Engineering Workers' Union—Western Austra- 
lian Branch; Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch. 

No. AG 43 of 1994. 

Westcan (Enterprise Bargaining) Agreement 1993. 

COMMISSIONER A.R. BEECH. 

4 July 1994. 
Order. 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Ms S. McGurk on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the Westcan (Enterprise Bargaining) Agree- 
ment 1993 be registered as an industrial agree- 
ment in accordance with the following Schedule 
on and from the 13 th day of June 1994. 

2. That the attached Schedule not be published in the 
Western Australian Industrial Gazette. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Woolworths 

Distribution Centre Agreement 1993. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Area and Scope 
4. Parties 
5. Relationship to Parent Award 
6. Date and Period of Operation 
7. Aims of the Agreement 
8. Single Bargaining Unit 
9. Commitments 

10. Increase to Rates of Pay 
11. Rosters 
12. Hours 
13. Avoidance of Industrial Disputes 
14. No Extra Claims 
15. Superannuation 
16. Signatories 

Schedule A.—Wage Rates 

3.—Area and Scope. 
This agreement shall apply to the Woolworths (WA) 

Limited Distribution Centres located in Western Australia 
and applies to all employees in the callings listed herein who 
are eligible to be members of the Shop, Distributive and 
Allied Employees' Association of Western Australia. 

4.—Parties. 
(1) Parties to this agreement are; 

(a) Woolworths (WA) Limited of 123 Kewdale Road, 
Kewdale (hereinafter referred to as the employer). 

(b) The Shop, Distributive and Allied Employees' 
Association of Western Australia, 2nd Floor, 256 
Adelaide Tbrrace, Perth (hereinafter referred to as 
the union). 



(2) The parties to this agreement shall be bound jointly 
and separately to oppose any subsequent application by any 
other body or association to be joined to this agreement. 

5.—Relationship to Parent Award. 
(1) This agreement shall be read and interpreted in 

conjunction with the Supermarkets and Chain Stores 
(Western Australia) Warehouse Award 1982 as varied from 
time to time (hereinafter referred to as the award). 

(2) Where there is any inconsistency between the terms 
of this agreement and the award this agreement shall prevail 
to the extent of the inconsistency. 

6.—Date and Period of Operation. 
(1) This agreement shall operate on and from 1 November 

1993 and shall remain in force until 1 November 1995. 
(2) This agreement shall not continue to have effect 

beyond 1 November 1995, unless parties to the agreement 
agree otherwise. In the event of such agreement being 
reached, the parties will jointly seek to vary the parent award 
to effect the continued operation of agreed clauses. 

7.—Aims of the Agreement. 
The parties aim to address issues within the distribution 

centres which: 
• Advance productivity and efficiency. 
• Remove inflexible work methods. 
• Allow employees to gain and utilise a broader 

range of skills. 

8.—Single Bargaining Unit. 
For the purpose of negotiating this and any replacement 

agreement, the single bargaining unit shall consist of 
employer representatives and representatives of the union 
and employees eligible to be members of the union. 

9.—Commitments. 
Measures to achieve gains in productivity and efficiency 

which are agreed between the parties are: 
(1) Seven days' notice of change in rosters. 
(2) Extension of the span of ordinary hours on 

Saturday. 
(3) Extension of ordinary hours that can be worked on 

any one day. 

10.—Increase to Rates of Pay. 
(1) In accordance with this agreement, rates of pay for 

classification in Clause 29.—Wages of the award shall be 
increased by: 

(a) 3% with effect from the first pay period commenc- 
ing on or after 1 November 1993. 

(b) 3% with effect from the first pay period commenc- 
ing on or after 1 November 1994. 

(c) 3% with effect from the first pay period commenc- 
ing on or after 1 August 1995. 

(2) The increases prescribed in subclause (1) hereof are 
expressed in Schedule A.—Wage Rates. 

11.—Rosters. 
The rosters required to be posted in accordance with 

Clause 11.—Rosters of the award may be varied by the 
employer giving not less than seven days' notice to the 
employee of any variation. 

12.—Hours. 
Notwithstanding anything contained in Clause 8.— 

Hours, 9.—Rostered Days Off and 14.—Overtime of the 
award, the following conditions shall apply: 

(1) Employees may volunteer to work a combination 
of hours in ordinary time provided that the shortest 
engagement on any day is no less than four 
consecutive ordinary hours and the longest en- 
gagement on any day is not more than ten 
consecutive ordinary hours exclusive of any 
unpaid meal breaks. 

(2) Employees may volunteer to work in ordinary 
time on Saturday between 6.00am and 6.00pm. 

(3) For employees commencing after 1 November 
1993: 
(a) Ordinary hours may be worked on Saturday 

from 6.00am to 6.00pm by the giving of 
seven days' notice provided that not more 
than one Saturday in every four is worked. 

(b) By mutual agreement an employee may work 
more than one in every four Saturdays 
without seven days' notice. 

(4) For all time worked during ordinary hours on 
Saturday up to 12.00 noon an employee shall be 
entitled to 25% in addition to his/her ordinary 
rates for such time worked. Thereafter payment 
shall be at the rate of 50% in addition to the 
ordinary rates of pay for such time worked. 

13.—Avoidance of Industrial Disputes. 
The parties are committed to resolving disputes at the 

workplace promptly and with minimum disruption to work. 
Procedures established in accordance with Clause 45.— 

Consultative Procedures of the award will be employed to 
assist in amicably resolving industrial disputes. 

14.—No Extra Claims. 
There will be no extra claims in relation to wages and 

conditions including any increases arising from State Wage 
Case Decisions for the duration of the agreement. 

15.—Superannuation. 
(1) Definitions: 

"Fund": In this clause all reference to "Fund" shall 
mean the Retail Employees Superannuation Trust. 

"Ordinary Time Earnings": In this clause the term 
"Ordinary Time Earnings" shall mean the base 
classification rate, including supplementary payments 
where appropriate, in charge rates, shift penalties and 
(if any) overaward payments, together with any other 
all purpose allowance or penalty payment for work in 
ordinary time and shall include in respect to casual 
employees the appropriate casual loadings as pre- 
scribed by this agreement, but shall exclude any 
payment for overtime worked. 

"Employees": In this clause all reference to 
"Employees" shall mean employees of the company 
whose employment is regulated by the Supermarkets 
and Chain Stores (Western Australia) Warehouse 
Award 1982 No. A 26 of 1982. 

"Trustee": In this clause all reference to "Trustee" 
shall mean the trustee of the Retail Employees 
Superannuation Trust. 

"Approved Superannuation Fund": In this clause 
"Approved Superannuation Fund" shall mean a 
superannuation fund which complies with the Occupa- 
tional Superannuation Standards Act 1987. 

(2) Quantum: 
The company shall contribute to the fund with respect to 

all eligible employees such an amount as is required by the 
Superannuation Guarantee Charge Act 1992 or 6% of 
ordinary time earnings, whichever is greater, from 1 
November 1992. 

(3) Cessation of Contributions: 
The obligation of the employer to contribute to the fund 

in respect of an employee shall cease on the last day of such 
employee's employment with the employer. 

(4) Part Time and Casual Employees: 
Contributions to the fund in respect of eligible part time 

and casual employees who are employed under the terms of 
the award listed in subclause (1) hereof will be proportionate 
to the hours of work of such employee. 
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(5) Eligibility: 

(a) Full Time and Part Time Employees: 

The employer shall be required to make 
contributions in accordance with this clause in 
respect of each full time and part time employee 
who has been employed by the employer continu- 
ously for a period of thirteen weeks. Once the 
employee has completed the thirteen weeks 
qualifying period he/she shall be eligible to have 
contributions to the fund paid on his/her behalf 
from the date of his/her engagement with the 
employer but no earlier than the date of operation 
of this clause in subclause (2) hereof. 

(b) Adult Casual Employees: 

(i) The employer shall be required to make 
contributions in accordance with this clause 
only in respect of each adult casual employee 
who has been employed: 

(aa) continuously for no less than thirteen 
weeks; and 

(bb) for no less than a total of 104 hours. 

(ii) Once an employee has become eligible in 
accordance with the requirements of subpara- 
graph (5)(b)(i) hereof a contribution shall be 
made on his/her behalf for each week in 
which the employee worked no less than 
eight hours. 

Provided that no contribution shall be 
required for any period prior to the date of 
operation of this clause prescribed in sub- 
clause (2) hereof. 

(iii) From the point of eligibility and in addition 
to the provisions of subparagraph (5)(b)(ii) 
hereof the employer shall make a contribu- 
tion for each week in which the employee 
works no less than eight hours. 

Provided that where the employee works 
less than eight hours in any week, no 
contribution shall be made for that week. 

(6) Employee Contributions: 

Employees who may wish to make contributions to the 
fund additional to those being paid by the employer pursuant 
to subclauses (2) or (4) hereof, shall be entitled to authorise 
the employer to pay into the fund from the employee's 
wages amounts specified by the employee. 

Employees' contributions to the fund requested under this 
subclause shall be made in accordance with the rules of the 

(7) Frequency of Payment: 

The employer shall pay such contributions together with 
any employee's deductions to the fund in the following 
manner: 

(a) In respect of full time and part time employees, 
payments shall be made monthly for pay periods 
completed in the month; and 

(b) In respect of casual employees, payments shall be 
made every three months for pay periods com- 
pleted in such three months. 

16.—Signatories. 

(1) Signed for and on behalf of Woolworths (WA) 
Limited 
123 Kewdale Road 
KEWDALE WA 6105 B.M. Morrissey 

(2) Signed for and on behalf of The Shop, 
Distributive and Allied Employees' 
Association of Western Australia 
2nd Floor, 256 Adelaide Tferrace, 
PERTH WA 6000 Joseph Bullock 

Schedule A.—Wage Rates 
Rate After Rate After Rate After 
ist Phase 2nd Phase 3rd Phase 
Increase Increase Increase 

Rate of 3% of 3% of 3% 
as at Effective Effective Effective 

1/10/1993 1/11/1993 1/11/1994 1/8/1995 
Gassifi cation $ $ $ $ 

(1) Adults (Gassification and 
wage per week) 

(a) Probationary Store- 
worker 407.10 419.30 431.90 444.80 

(b) Storeworker Grade 1 
(as defined) 

(!) During 1st 3 
months' service 

(ii) After 3 months' 
service 

(iii) After 12 months' 
service 

(c) Storeworker Grade 2 
(as defined) 

(i) During 1st 3 
months' service 

(ii) After 3 months' 
service 

(iii) After 12 months* 
service 

(d) Storeworker Grade 3 
(as defined) 

(i) During 1st 3 
months' service 

(ii) After 3 months' 
service 

(iii) After 12 months' 
service 

(e) Storeworker Grade 4 
(as defined) 

(i) During 1st 3 
months' service 431.30 

(ii) After 3 months' 
service 435.20 

(iii) After 12 months' 
service 439.40 

(2) A Storeworker who is re- 
quired by the employer to be 
in charge of a store or ware- 
house or other employees, 
shall be paid the following 
all purpose amount in addi- 
tion to the rate presented in 
subclause (1) hereof. 

(a) If placed in charge of a 
store or warehouse with 
no other employees or if 
placed in charge of less 
than three other em- 
ployees 

(b) If placed in charge of 
three or more other em- 
ployees but less than ten 
other employees 

(c) If placed in charge of 
ten or more other em- 
ployees 

407.10 41930 
411.00 423.30 
415.10 427.60 

431.90 444.80 
436.00 449.10 
440.40 453.70 

412.60 424.90 
416.60 429.10 
4203 0 433.20 

437.70 450.80 
44100 45510 
446.10 45930 

417.90 43030 
421.90 43430 
426.00 438.80 

443.40 456.70 
447.60 461.00 
45100 465.60 

444.20 
448.30 
45160 

457.60 
461.70 
466.10 

47130 
475.60 
480.10 

1170 13.10 1330 13.90 

2310 23.90 24.60 2530 

41.90 43.20 4430 45.80 

Provided that payments may be made at such 
other times and in such other manner as may be 
agreed in writing between the trustees of the fund 
and the employer from time to time. 

(8) Existing Superannuation Arrangements: 

No employer shall be excluded from this clause on the 
basis of existing voluntary superannuation arrangements. 



PUBLIC SERVICE 

ARBITRATOR— 

Awards/Agreements— 
Variation of— 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A 3 of 1989. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western 
Australia Incorporated 

and 
Agriculture Protection Board and Others 

No. P 22 of 1994. 
Government Officers Salaries, Allowances 

and Conditions Award 1989 
No. PSA A 3 of 1989. 

COMMISSIONER R.N. GEORGE. 
29 June 1994. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Ms J. Dowling on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 17th day of June, 
1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 34.—Flying Allowance: Delete this clause and 

insert in lieu the following. 

34.—Flying Allowance. 
An officer who in the course of his or her official 

duties is required to fly in an aircraft other than those 
used in public air services, shall be paid an allowance 
as prescribed in Schedule L.—Other Allowances of this 
award for the following duties: 

(a) Observation and photographic duties, in a 
fixed wing aircraft. 

(b) Cloud seeding and fire bombing duties, 
observation and photographic duties involv- 
ing operations in which fixed wing aircraft 
are used at heights of less than 304 metres or 
in unpressurised aircraft at heights of more 
than 3048 metres. 

(c) When required to fly in a helicopter on fire 
bombing duties, observation and photo- 
graphic duties or stock surveillance. 

2. Schedule L.—Other Allowances: Delete subclauses (1) 
and (2) of this Schedule and insert in lieu the following: 

(1) Diving—$3.90 per hour or part thereof (Clause 
33). 

(2) Flying—(Clause 34) 
(a) Observation and photographic duties in fixed 

wing aircraft—per hour or part thereof $7.20. 

(b) Cloud seeding and fire bombing duties, 
observation and photographic duties involv- 
ing operations in which fixed wing aircraft 
are used at heights less than 304 metres or in 
unpressurised aircraft at heights more than 
3048 metres—$9.90 per hour or part thereof. 

(c) When required to fly in a helicopter on fire 
bombing duties, observation and photo- 
graphic duties or stock surveillance—$13.70 
per hour or part thereof. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989. 

No. PSA A3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board of Western Australia and 

Others. 
No. P 41 of 1993. 

Government Officers Salaries, Allowances 
and Conditions Award 1989 

No. PSA A3 of 1989. 

COMMISSIONER R.N. GEORGE. 
6 July 1994. 

Order. 
HAVING heard Ms F. Bajrovic behalf of the Applicant and 
Ms L. Howe on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 29th day of June, 
1994. 

(Sgd.) R.N GEORGE, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 11.—Salaries—Specified Callings: 

(A) In subclause (1) delete the title "Dentist" and 
replace with the title "Dental Officer". 

(B) In subclause (1) insert the title of "Psychiatrist" 
after the title "Podiatrist". 

2. Schedule E—Salaries—Specified Callings: 
(A) Insert the title "Pharmacist" after the title 

"Medical Officer". 
(B) Delete the title "Probation and Parole Officer". 
(C) Delete the title "Superintendent of Education". 
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HOSPITAL SALARIED OFFICEMS5 AWARD 1968 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Hospital Salaried Officers Association of Western 

Australia, (Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. 156 of 1993. 

Hospital Salaried Officers' Award 1968. 
No. 39 of 1968. 

COMMISSIONER J.A. NEGUS. 
31 May 1994. 

Reasons for Decision. 
THE COMMISSIONER:— 

"What's in a name? That which we call a rose 
By any other name would smell as sweet." 

(Romeo and Juliet—W. Shakespeare). 
By this application the Hospital Salaried Officers' 

Association (hereinafter the H.S.O.A.) seeks to amend the 
Hospital Salaried Officers' Award 1968, so as to change the 
name of the calling of "Medical Laboratory Tfechnologist" 
to "Medical Scientist". A conference pursuant to S.32 of 
the Industrial Relations Act resulted in some softening of the 
Respondent employers' opposition to the claim. The 
Applicant union was unwilling to accept any compromise 
and requested that the matter be arbitrated. 

The main thrust of the argument in support of the 
application went as follows:— 

— The course undertaken at Curtin University of 
Tfcchnology by persons wishing to work in this 
field is now titled Bachelor of Science (Medical 
Science). The University describes the course as 
being designed to produce a "...vital member of 
a team performing clinical laboratory diagnostic 
procedures and research essential for the diagno- 
sis, treatment and prevention of disease." 

— The work of these officers has evolved from being 
essentially technological in nature to essentially 
scientific. 

— The persons working in the profession have 
universally adopted die new tide and renamed 
their professional association accordingly. 

— The desired new tide has been accepted in some 
other states in Australia. It was submitted that the 
national agenda for micro-economic reform would 
be facilitated if some commonality of tides could 
be achieved across Australia. 

— Mr Panizza assured the Commission that the 
'scientific officers' group was supportive of a 
common title being used for their own classifica- 
tions and those of medical laboratory technolo- 
gists. 

— Reference was made to the decision of Johnson C. 
on a similar matter, delivered in 1981 (61 WAIG 
1964). On that occasion the Commission rejected 
the H.S.O.A.'s claim for a change of tide to 
"Medical Laboratory Scientist", noting in pass- 
ing that it had taken fifteen years for the 
'technologist' tide to replace the earlier 'techni- 
cian'. Mr Panizza urged the Commission, as 
prcsendy constituted, to adopt the reasoning of 
Johnson C., who wrote:— 

"... All this aside the Commission's task 
is to frame an award in clear terms and that 
does not occur when there is included in the 
award a tide which is not generally recogni- 
sed as the means by which a particular group 
is identified. If the title claimed does achieve 
general recognition and acceptance in the 
future, then, notwithstanding its misuse of 
the word 'scientist', the award should so 

provide. The claim for a change in title is not 
granted at this time..." 

It was Mr Panizza's submission that the evidence now 
demonstrated that the term 'medical scientist' had achieved 
general usage and acceptance so that the logic of Johnson 
C. could now be followed and the award should be amended. 

Evidence was adduced from Dr Darryl Nichol, who is the 
chief medical laboratory technologist in the Department of 
Haematology at Royal Perth Hospital. As such he is one of 
the highest level officers covered by the award subject to this 
application. He has held his post for twenty five of the thirty 
three years he has been employed by the hospital. 

Dr Nichol explained how the tide 'scientific officer' had 
come into use so as to distinguish persons with university 
degree qualifications from the laboratory technologists who 
were trained at diploma level. The distinction is no longer 
necessary because the education of the Medical Laboratory 
Technologists has been at degree level for some years. At 
Royal Perth Hospital, in Dr Nichol's department, the tide 
'medical scientist' has been routinely in use for several years 
and there has been no evidence of people confusing the 
Medical Laboratory Technologists with medical practitio- 
ners. He proferred die view that a medical practitioner, who 
engages himself in research activities rather than acting as 
a clinician, should be referred to as a medical scientist. It 
was also his experience that the public generally, or at least 
those members of it who came in contact with his section 
of Royal Perth Hospital, did not confuse the medical 
practitioners known as biochemists, microbiologists, 
haematologists, pathologists or radiologists with the scien- 
tists working under his direction. Dr Nichol was also aware 
from conversations with his interstate colleagues that no 
confusion had arisen from the use of the title 'medical 
scientist' in Victoria. 

Dr Nichol rejected the suggestion that his 'medical 
scientists' were still doing the same basic testing work that 
technicians and technologists had done in the past. Sophisti- 
cated machines have been developed for the routine testing 
work so that the input of the scientist is now more 
interpretive than it once was. 

Further support for Mr Panizza's submissions came in the 
form of evidence from Dr S.R. Langton, the chairman of the 
W.A. Branch of the Australian Institute of Medical 
Scientists, the professional association to which most 
Medical Laboratory Tfechnologists in this state subscribe. 
He traced the history of name changes which his institute 
had undergone over an eighty year period so as to reflect the 
evolution of the profession. 

It began as a Laboratory Assistants' Association; became 
a Society of Laboratory Tbchnicians then an Institute of 
Medical Laboratory Technology. In 1971 it was the Institute 
of Medical Tfechnologists; in 1978, Medical Laboratory 
Scientists and finally in 1991 the current tide was adopted. 

Dr Langton evidenced the recognition and status which 
had been accorded to the Institute in recent times. He also 
spoke of the co-operation and lack of confusion in medical 
circles where several professional bodies combined to form 
the Medical Scientist Council. 

Dr J.W. Pearman, a medical practitioner, is head of the 
department of microbiology at Royal Perth Hospital. His 
evidence suggested that confusion would not occur if the 
title 'medical scientist' was endorsed. 

In opposing the application, Ms Freeman relied in the 
main on the objections which had been expressed to the 
applicant union in a letter dated 3 March 1992 (Transcript— 
Exhibit 4). The relevant section is reproduced herewith:— 

"The main reasons for this view are as follows: 
1. A very large percentage of the work undertaken 

by the vast majority of the MLT's and LT's is 
done within the "laboratory" environment. The 
profession is involved in work within medical 
laboratories rather than the wider field of medical 
science more properly the preserve of medical 
practitioners. 

2. The term "medical scientist" extends beyond the 
profession of MLT's and LT's. " the claim to 
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the title of "medical scientist" by a group with 
a particular qualification to the exclusion of 
groups with other qualifications is presumptuous 
in the extreme unless it can be demonstrated that 
such persons are exclusively engaged in medical 
science" (61WAIG1967). 

The term would include Biochemists, Scientific 
Officers, Physicists, Haematologists, Microbiolo- 
gists and non-medically qualified scientists. Some 
of these professions have their own specific 
professional association. 

3. Non-medically qualified scientists who work 
outside the usual scope of the laboratory technolo- 
gists' field are already appropriately titled and 
recognised by their specific designation of Bio- 
chemists, Physicist etc which clearly identifies the 
function. 

4. Reasons outlined in the decision of Johnson, C 
(61WAIG 1967) for rejecting the title change in 
1981 are still applicable. The decision of Fielding, 
C (67WA1G558) in the Pharmacists' case are also 
valid. 

5. A change in name of the appropriate professional 
association to "Australian Institute of Laboratory 
Scientists" is not a sustainable reason for chang- 
ing a job title. Membership of the Institute is 
voluntary. It is not a body that registers or 
accredits MLT's and LT's and membership is not 
a prerequisite for employment. 

6. Proposed change in the title of tertiary qualifica- 
tions for graduates from Curtin University is not 
an acceptable reason for changing a position title 
which should reflect the duties and responsibili- 
ties of the job and not merely the qualifications 
held by that profession. Furthermore, the qualifi- 
cations held by MLT's and LT's vary and are not 
just obtained from Curtin University. 

7. There is not sufficient evidence that the title 
"medical scientist" has as yet gained general 
recognition or is a more appropriate title within 
the State Government health industry. 

There has not been a significant change in the 
work and responsibilities of MLT's. It is accepted 
that there have been significant technological 
changes however, this is not a valid reason in 
support of a title change. 

8. The fact that other States use different titles is not 
in itself sufficient grounds for a change. The 
current title reflects the customs of this State. The 
situation in other States varies quite considerably. 
In the NSW teaching hospitals, the relevant title 
is the generic term "Hospital Scientist" whereas 
in the State Laboratories the officers are referred 
to as "Scientific Officers". In Victoria, the title 
"Scientist" is used as a generic term relating to 
a range of professions whilst in Queensland the 
term is "Medical Laboratory Scientist". 

9. In the majority of laboratories a very large 
proportion of the work is routine with a limited 
requirement for scientific research work. 

10. It is acknowledged that some MLT's and LT's in 
Western Australia undertake academic work, 
teaching, possess post graduate qualifications and 
publish scientific articles which is commendable, 
however, it is generally not a requirement of their 
job...." 

Evidence for the respondents was adduced from Professor 
M.N.I. Walters, professor of pathology at U.W.A. and 
director of pathology services at the Q.E. II Medical Centre. 
It was his view that traditionally, or perhaps historically, the 
term 'medical scientist' referred to a medically qualified 
person working in a laboratory scientific discipline. 

He accepted that there were now a number of people who 
were not medically qualified but had achieved very high 
academic status and were working on research endeavours 
at a level which would allow them to properly be described 
as 'medical scientists'. The vast majority of persons working 
in hospital laboratories were, in his view, mere technolo- 
gists. 

Professor Walters could not agree that any university 
graduate with a science degree might properly be called a 
scientist. In his experience, developmental work or true 
scientific research was carried on by a very small and select 
group. He was also able to say that the employees whom he 
had consulted were apparently content that the title 'medical 
laboratory scientist' would be a reasonable compromise to 
describe those officers currently known as medical labora- 
tory technologists. 

Letters were exhibited from Dr D. Formby, and Dr D.W. 
Smith, both expressing opposition to any change in title. The 
authors were not available for cross examination so the 
probative value of their opinions can be of little significance 
in the determination of this application. 

I turn now to my determination of the application on the 
basis of the evidence presented. 

There is no need to further debate the semantic arguments 
surrounding the use of the word 'scientist'. The respondents 
have abandoned their objection to the use of that title by 
accepting that the classification in the award might be 
sensibly amended to 'medical laboratory scientist'. It 
remains for me to consider whether the applicant union has 
discharged the evidentiary onus which would allow the word 
'laboratory' to be excised from the title. 

I have studied the decisions of Johnson C. (supra) and 
Fielding C. in the pharmacists' case (67 WAIG 554) and in 
a general sense, I do not disagree with their expressed views 
on the topic of titles to be used in industrial awards. On the 
evidence presented in these proceedings, I now find that the 
condition precedent, suggested by Johnson C., has been 
satisfied. On the evidence, the term medical scientist has 
achieved general recognition and acceptance. The evidence 
of Dr Nichol is the most cogent and comprehensive in this 
regard, and in my view it is to be preferred to the evidence 
of other witnesses. 

I am confident that a reasonable member of the general 
public has no immediate recognition of a 'medical scientist' 
as being a medical practitioner. The public generally does 
not differentiate between radiologists and radiographers and 
has some confused ideas about Are proper form of address 
for the holder of a Ph.D as opposed to an M.B.-B.S. 

I am equally confident that the people working in all the 
fields of medical endeavour, scientific, diagnostic and 
curative, have no confusion in their minds about who is 
permitted to do what and to whom. There is no danger, in 
my view, of any of these professional officers seeking to 
encroach upon the preserve of another profession. It is 
beyond belief that anyone in his right mind would wish to 
masquerade as a medical practitioner. On balance, I think 
it unnecessary to retain the word 'laboratory' to guard 
against the remote possibility that someone might assume 
that a scientist covered by this award was in fact a medical 
practitioner. 

The application will be granted. Minutes of a proposed 
order to effect the award amendment now issue and may be 
spoken to by arrangement with my Associate. 

Appearances: Mr C. Panizza appeared on behalf of the 
Applicant. 

Ms J.M. Freeman appeared on behalf of the Respondents 
with Mr D.J. Cloghan. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hospital Salaried Officers Association of Western Australia, 

(Union of Workers) 
and 

Royal Perth Hospital and Others. 
No. 156 of 1993. 

Hospital Salaried Officers' Award 1968. 
No. 39 of 1968. 

COMMISSIONER J.A. NEGUS. 
9 June 1994. 

Order. 
HAVING heard Mr C. Panizza on behalf of the Applicant 
and Ms J.M. Freeman with Mr DJ. Cloghan on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Salaried Officers' Award 1968 be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 31st 
day of May, 1994. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 15.—Car Allowance: Delete this clause and insert 

the following in lieu thereof— 

15.—Car Allowance. 
(1) When an officer begins or ceases a shift 

between the hours of 11.00 pm and 7.00 am 
and no public transport is available, reim- 
bursement at the appropriate rate of hire 
prescribed by the Award mentioned in 
paragraph (ii) of subclause (l)(b) of Clause 
14, shall be made if the officer's private 
motor vehicle or cycle is used for the journey 
between the officer's residence and head- 
quarters and the return journey. 
Provided however, that any officer who, on 
or after October 30, 1987, elects to be 
permanently retained on a fixed or non 
rotating shift that begins or ceases between 
or on the hours of 11.00 pm and 7.00 am shall 
not be eligible to claim this reimbursement. 

(2) The provisions of this subclause shall only be 
applied to officers living and working within 
a radius of 50km of the Perth City Railway 
Station. 

Schedule. 
1. Throughout the text of this award delete the words 

"Medical laboratory Technologist'' where they appear and 
insert in lieu the words "Medical Scientist". 

INSTITUTION OFFICERS ALLOWANCES AND 
CONDITIONS AWARD 1977, 

No. 3 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hon Minister for Community Development 
and 

The Civil Service Association of Western Australia 
Incorporated and Another. 

No. P 4 of 1994. 
Institution Officers Alowances and Conditions Award 1977 

No. 3 of 1977. 
COMMISSIONER R.N. GEORGE. 

22 June 1994. 
Order. 

HAVING heard Mr P. Riley on behalf of the Hon Minister 
for Community Development, Mr S. Dumin on behalf of 
The Attorney General and Ms C. Racovelli on behalf of The 
Civil Service Association of Western Australia Incorpo- 
rated, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Institution Officers Allowances and Condi- 
tions Award 1977 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after 1 September 1990. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

PUBLIC SERVICE AWARD, 1992 
No. PSA A 4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western 

Australia Incorporated 
and 

Public Service Commission 
No. P 23 of 1994. 

Public Service Award, 1992 
No. PSA A 4 of 1989. 

COMMISSIONER R.N. GEORGE. 
29 June 1994. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Ms J. Dowling on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Public Service Award, 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from the 17th day of 
June, 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 34.—Flying Allowance: Delete this clause and 

insert in lieu the following. 

34.—Flying Allowance. 
An officer who in the course of his or her official 

duties is required to fly in an aircraft other than those 
used in public air services, shall be paid an allowance 
as prescribed in Schedule K.—Diving, Flying and 
Seagoing Allowances of this award for the following 
duties: 

(a) Observation and photographic duties, in a 
fixed wing aircraft. 
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(b) Cloud seeding and fire bombing duties, 
observation and photographic duties involv- 
ing operations in which fixed wing aircraft 
are used at heights of less than 304 metres or 
in unpressurised aircraft at heights of more 
than 3048 metres. 

(c) When required to fly in a helicopter on fire 
bombing duties, observation and photo- 
graphic duties or stock surveillance. 

2. Schedule K.—Diving, Hying and Seagoing Allow- 
ances: Delete subclauses (1) and (2) of this Schedule and 
insert in lieu the following: 

(1) Diving—$3.90 per hour or part thereof (Clause 
33). 

(2) Hying—(Clause 34) 
(a) Observation and photographic duties in fixed 

wing aircraft—per hour or part thereof $7.20. 
(b) Cloud seeding and fire bombing duties, 

observation and photographic duties involv- 
ing operations in which fixed wing aircraft 
are used at heights less than 304 metres or in 
unpressurised aircraft at heights more than 
3048 metres—$9.90 per hour or part thereof. 

(c) When required to fly in a helicopter on fire 
bombing duties, observation and photo- 
graphic duties or stock surveillance—$13.70 
per hour or part thereof. 

PUBLIC SERVICE AWARD 1992 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

Incorporated 
and 

Public Service Commission 
No. P 21 of 1993. 

Public Service Award 
No. PSA A 4 of 1989. 

COMMISSIONER R.N. GEORGE. 
6 July 1994. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Ms L. Howe on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 29th day 
of June, 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 11.—Salaries Specified Callings: In subclause 

(1) insert the titles "Medical Scientist, Pharmacist" after 
the title "Medical Officer". 

2. Schedule B—Salaries—Specified Callings: Insert the 
titles "Medical Scientist, Pharmacist" after the title 
"Medical Officer". 

PUBLIC SERVICE AWARD 1992 . 
No. PSA A4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Public Service Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. P 15 of 1994. 

Public Service Award 1992. 
No. PSA A4 of 1989. 

PUBLIC SERVICE ARBITRATOR 
COMMISSIONER R.N. GEORGE. 

8 July 1994. 

Order. 
HAVING heard Mr D. Pretsel on behalf of the Applicant and 
Mr A. Henderson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from 24 May 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner, 

Public Service Arbitrator. 

Schedule. 
1. Clause 2.—Arrangement: Insert after the number and 

title '10. Salaries the following new number and title— 
10A. Australian Vocational Certificate (AVC) Trainee- 

ships 
2. Clause 10.—Salaries: Delete this clause and insert in 

lieu the following— 
10.—Salaries. 

(1) Subject to Clause 10A.—Australian Vocational 
Certificate (AVC) Traineeships the annual sala- 
ries applicable to officers not covered by Clause 
11.—Salaries Specified Callings of this Award 
shall be those contained in Schedule A. 

(2) Subject to Clause 10A.—Australian Vocational 
Certificate (AVC) Traineeships an employee who 
is 21 years of age or older on appointment to Level 
1 may be appointed at the minimum rate of pay 
based on years of service and not on age. 

3. Clause 10.—Salaries: After this clause insert the 
following new clause— 

10A.—Australian Vocational Certificate (AVC) Trainee- 
ships. 

(1) The subject of this clause is to provide the form 
and substance of the conditions of employment, 
including rates of pay, applicable to trainees 
employed under the Commonwealth Government 
Australian Vocational Certificate (AVC) Training 
System. 

(2) Notwithstanding the provisions of Clause 5.— 
Tferm of Award, of this award, this clause shall 
operate for a period commencing on and from 24 
May 1994 and ending on 23 May 1995 at which 
time it shall be reviewed as to its terms and 
continued operation. 

(3) Training Conditions 
(a) AVC participants shall attend approved on 

and off the job training prescribed in the 
relevant training program, or as notified to 
the AVC participant by the employer. 
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(b) AVC participants shall attend off the job 
training which is approved by the Public 
Service Sector Administration Industry Em- 
ployment and Training Council (PSA ETC) 
and preferably accredited by the State Skill 
Accreditation Boards (SSAB). 

(c) On the job training shall be written in 
approved competency based language and 
able to be assessed by the supervisor. 

(d) Each training module shall be credent!ailed 
so that an AVC participant is able to show 
prospective employers that they have at- 
tained a recognised level of competency. 

(e) AVC participants will receive a mix of 
supervised work experience, structured train- 
ing on the job and off the job, and the 
opportunity to practice new skills in a work 
environment. 

(f) The employer shall ensure that the AVC 
participant is permitted to attend the pre- 
scribed off the job training and is provided 
appropriate on the job training. 

(g) The employer shall provide an appropriate 
level of supervision in accordance with the 
approved training plan. 

(4) Employment Conditions 
(a) AVC participation are to be additional to the 

normal workforce of the employer, so that 
AVC participants shall not replace paid 
workers or volunteers or reduce the hours 
worked by existing employees. 

(b) Initial placement shall be for a period of 
twelve months. A longer or shorter period 
may be required contingent on attainment of 
required competencies. 

(c) During and at the end of the term of the 
participant's employment, eligibility for em- 
ployment as a level one officer will be 
contingent upon the participant meeting the 
requirements of the public service recruit- 
ment policy. 

(d) Completion of the AVC traineeship scheme 
will not guarantee the AVC participant future 
employment in the public service, but the 
employer will cooperate to assist the AVC 
participant to be placed in suitable employ- 
ment, should a position arise. 

(e) AVC participants are permitted to be absent 
from work without loss of continuity of 
employment to attend the off the job training 
in accordance with the training plan. How- 
ever, except for absences provided for under 
this award, failure to attend for work or 
training without an acceptable cause will 
result in loss of pay for the period of the 
absence. 

(f) Overtime and shift work shall not be worked 
by AVC participants except to enable the 
requirements of the training to be effected. 
When overtime and shift work are worked 
the relevant allowances and penalties of the 
award, based on the training wage stated in 
subclause (5) of this clause will apply. No 
AVC participant shall work overtime or shift 
work on their own. 

(5) Wages 
(a) Subject to paragraph (b) of this subclause the 

award salary applicable to AVC participants 
covered by Clause 10A shall be $13,986 
($268.14 per week). Their award salary takes 
into account the range and extent of training 
provided. 

(b) The award salary applicable to AVC partici- 
pants covered by this clause who are 21 or 
more years of age shall be the minimum 
weekly rate of pay specified in the Minimum 

Conditions of Employment Act 1993, which 
may be adjusted in accordance with section 
14 and section 15 of the Minimum Condi- 
tions of Employment Act 1993. 

CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 
and 

HPC Pty Ltd and Others. 
No. 1294 of 1993. 

Clerks (Commercial, Social and Professional Services) 
Award No. 14 of 1972 

No. 14 of 1972. 
COMMISSIONER S.A. KENNEDY. 

9 June 1994. 

HAVING heard Mr R. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondents for whom 
warrants have been filed and parties joined, now therefore 
I the undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

1. That pursuant to section 27(1 )(j) the employers 
named in Schedule I of this order, by consent, be 
joined to this application. 

2. That the Clerks (Commercial, Social and Profes- 
sional Services) Award No. 14 of 1972 as 
amended be further varied in accordance with 
Schedule II of this order with effect on and from 
the 16th day of May 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.3 Commissioner. 

Schedule I. 
Able Air 
Advanteering—Civil Engineers 
Albany Woollen Mills Ltd 
Attadale Medical Group 
Australian Red Cross Society (WA Division) 
Australian Society of CPA's 
Bains Harding Industries 
Burswood Island Resort & Casino 
Capricorn Travel 
Chapman Road Veterinary Centre 
Chipper & Son Pty Ltd 
Chu Chuus Day Care Centre 
City & Suburban Group Pty Ltd 
City of Bayswater Child Care Centre 
Civmee Construction & Engineering P/L 
Dale Cottages Incorporated 
Dermatology & laser Associates 
Devaugh Pty Ltd 
Devex Limited 
Direct Engineering Services Pty Ltd 
Drake Personnel 
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Esperance Group Training Scheme Inc 
Geo A Esslemont & Co 
Halpem Click Maunsell Pty Ltd 
High Road Medical Centre 
Intera Information Tfechnologies 
K B Electronics & Marine 
Katanning Refrigeration & Air 
Kellerberrin Care of the Aged Committee Inc 
Landline Pty Ltd 
Laubman & Pank Optometrists Pty Ltd 
Lido Aluminium Windows Pty Ltd 
Linfoot Cleaning Services 
Luxton Harvey Real Estate 
Maxwell Robinson & Phelps 
Mayo Holdings Pty Ltd 
Meath Anglican Ministering League (Inc) 
Mere Australia Pty Ltd 
Midwest Training Group Incorporated 
Myaree Crane Hire Services 
Noske Nominees Pty Ltd 
O D Group Pty Ltd 
O'Donnell Griffin Pty Ltd 
Olympia Business Training Centres 
Perth Diocesan Trustees 
Photoland 
Poolegrave—Engravers Pty Ltd 
Quibb Pty Ltd 
Rimini Homes and Construction 
Salvation Army 
Saw Jones Limited 
Shelley Glass 
Simon WA Fluid Power Services 
South West Security 
St Bartholomew's House for Homeless Men 
St John Ambulance Assoc 
Stocker Preston 
Swan Custodians Pty Ltd 
Swanlcigh 
Tfempo Services Pty Ltd 
Tri Star Group Pty Ltd 
Unitex Industries 
Waste Recycling Systems 
Weame Hostel Board (Inc) 
Wesley Parish Mission 
Western Homebuyers Building Society 
William M Mercer Pty Ltd 
Worm aid Security 

Schedule II. 
Clause 33.—Traineeships: Delete this clause and insert 

in lieu thereof the following: 
33.—Traineeships 

(1) Scope: 
This clause shall apply to a trainee employed under a 

traineeship scheme as defined in subclause (2) of this clause. 
(2) Definitions: 
For the purposes of this clause a traineeship scheme shall 

include: 
The "Australian Traineeship System" being a structured 

system of on the job training with an employer and off the 
job training in a Technical and Further Education College 
or other training provider approved by SESDA. 

A "Career Start Traineeship" being a scheme under the 
career start traineeship system comprising structured train- 
ing with an employer and training in a TAPE college or 
other training approved by the WA State Employment and 
Skills Development Authority (SESDA). 

A "Job Skills Trainee" is an employee who is employed 
under the conditions applying to the Commonwealth 
Government Job Skills Programme for a period of up to 26 
weeks as a full-time employee. 

"Trainee" means an employee engaged under the terms 
of this award and in accordance with the provisions of a 
Traineeship established pursuant to Section 37D of the 
Industrial and Commercial Training Act 1975 and approved 
by SESDA. 

(3) Objective: 
(a) The object of this clause is to provide the form and 

substance of the conditions of employment, 
including the rates of pay, applicable to persons 
engaged under a traineeship scheme and who, 
being a trainee under that system, is covered by 
this award. 

(b) An objective of an approved traineeship system is 
to provide additional opportunities for employ- 
ment and training so as to enhance skill levels and 
future employment prospects. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means of 

written agreement registered in accordance with 
the provision of the Industrial and Commercial 
Training Act 1975. 

(b) A trainee shall not be engaged on a part time or 
casual basis. 

(c) Other than a Job Skills Program, a traineeship 
scheme shall be for a minimum period of 12 
months subject to a satisfactory probation period 
of up to one month. 

(5) Duties and Responsibilities: 
(a) (i) A trainee shall participate in the approved 

on-the-job training scheme and attend the 
approved off-the-job training as prescribed 
by the training plan. 

(ii) An employer shall release a trainee from 
work to attend the prescribed off-the-job 
training course and shall provide the on-the- 
job training in accordance with the approved 
training plan. 

(iii) The employer shall provide the level of 
supervision in accordance with the approved 
training scheme during the traineeship pe- 
riod. 

(iv) The overall Traineeship Scheme will be 
monitored by the Department of Vocational 
Education and Training or in the case of a Job 
Skills Program by the Commonwealth Em- 
ployment Service. 

(v) An employer shall not, as a consequence of 
engaging a trainee pursuant to the provisions 
of this clause, terminate or otherwise preju- 
dice the employment of any existing clerical 
employee of that employer. 

(vi) An accredited representative of the Union 
shall have access during ordinary working 
hours to inspect the relevant training records 
and work books and subject to the approval 
of the employer, which shall not be unreason- 
ably withheld, may interview a trainee with 
respect to his/her progress in the Scheme. 

(b) Job Skills Trainees will receive over a period of 
up to 26 weeks a mix of supervised work 
experience, structured training on-the-job and 
off-the-job and the opportunity to develop and 
practise new skills in a work environment. 

(6) Overtime and Shift Work: 
Overtime and Shift Work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
relevant penalties and allowances of the award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work alone. 

(7) Wage Rates: 
(a) (i) The weekly wages payable to a trainee other 

than a Job Skills Trainee shall be calculated 
by: 
(aa) determining the hourly rate applicable 

to the age of the trainee, as prescribed 
in this award that would otherwise be 
applicable to the trainee; and 
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(bb) multiplying that hourly rate by the 
number of weekly ordinary hours of 
work in the relevant award, less the 
average weekly time specified in the 
registered training agreement to be 
spent in structured training. 

(ii) (aa) The terms of this clause operate in 
conjunction with a Commonwealth 
Government Scheme, under which, if 
the weekly wage calculated using the 
method outlined above falls below $125 
for those under 18 years old and $150 
for those 18 years and over, the Com- 
monwealth provides a supplementary 
allowance to bring the total income of 
the career start trainee up to those levels, 

(bb) In the event that the Commonwealth 
Government reduces these minimum 
income maintenance levels, the terms of 
this clause shall be reviewed. 

(b) The weekly wages payable to Job Skills Trainees 
shall be $300 and takes account of the range and 
extent of training provided. 

(c) The weekly wage shall be the rate of pay for all 
purposes of the award. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES' AWARD 1978 

No. R43 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Sales Representatives' and Commercial Travellers' Guild of 
W.A., Industrial Union of Workers 

and 
Leonard Industries Pty Ltd and Others. 

No. 507 of 1994. 
COMMISSIONER C.B. PARKS. 

27 June 1994. 
Order. 

HAVING heard Mr W.J. Johnston on behalf of the 
Applicant and Ms R.D. Dight on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Commercial Travellers and Sales Represen- 
tatives' Award 1978 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the dates specified therein. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete subclause (1) of this clause 

and insert in lieu thereof— 
(1) (a) The following shall be the minimum weekly 

rates of wages payable to employees covered 
by this award with effect from 15 June 1994. 
(i) Base Supple- Award 

Rate mentary Rate 
Payment 

$ $ $ 
(aa) Commercial Traveller/ 

Sales Representative 365.20 26.10 391.30 
(bb) Country Traveller/ 

Sales Representative 394.80 28.20 423.00 
For the purpose of this award, a Supple- 

mentary Payment is a separate amount in the 

Award which is in addition to the Base Rate 
and together with the Base Rate becomes the 
Award Rate below which no employee may 
be paid. 

lb the extent that any employee was paid 
wage rates in excess of the minimum award 
rate as at 14 June 1994, such overaward 
payment may be absorbed into the minimum 
rates adjustment increase. 

The Award Rate set out in this subclause 
which includes the Supplementary Payment 
also set out in this subclause, shall be paid 
for all purposes of the Award. 
(ii) During the first three months in the 

industry in which the employer is 
engaged an employee classified in (aa) 
or (bb) above, shall be paid 85% of the 
appropriate rate of pay rounded to the 
nearest ten cents. 

(iii) (aa) Probationary 
Commercial 
Traveller/Sales 
Representative $332.60 

(bb) Probationary 
Country 
Traveller/Sales 
Representative $359.60 

The above "Probationary" rates are calcu- 
lated by taking 85% of the appropriate rate 
in subparagraph (i) above and rounding to the 
nearest ten cents. 

(b) The following shall be the minimum weekly 
rates of wages payable to employees covered 
by this award with effect from 15 December 
1994. 
(i) Bass Supple- Award 

Rate mentary Rate 
Payment 

$ $ $ 
(aa) Commercial Traveller/ 

Sales Representative 365.20 37.40 402.60 
(bb) Country Traveller/ 

Sales Representative 394.80 40.40 435.20 
For the purpose of this award, a Supple- 

mentary Payment is a separate amount in the 
Award which is in addition to the Base Rate 
and together with the Base Rate becomes the 
Award Rate below which no employee may 
be paid. 

lb the extent that any employee was paid 
wage rates in excess of the minimum award 
rate as at 14 June 1994, such overaward 
payment may be absorbed into the minimum 
rates adjustment increase. 

The Award Rate set out in this subclause 
which includes the Supplementary Payment 
also set out in this subclause, shall be paid 
for all purposes of the Award. 
(ii) During the firat three months in the 

industry in which the employer is 
engaged an employee classified in (aa) 
or (bb) above, shall be paid 85% of the 
appropriate rate of pay rounded to the 
nearest ten cents. 

(iii) (aa) Probationary 
Commercial 
Traveller/Sales 
Representative $342.20 

(bb) Probationary 
Country 
Traveller/Sales 
Representative $369.90 

The above' 'Probationary'' rates are calcu- 
lated by taking 85% of the appropriate rate 
in subparagraph (i) above and rounding to the 
nearest ten cents. 



(c) The following shall be the minimum weekly 
rates of wages payable to employees covered 
by this aw»d with effect from 15 June 1995. 
(j) Base Supple- Award 

Rate mentaiy Rate 
Payment 

$ $ $ 
(aa) Commercial Traveller/ 

Sales Representative 365.20 48.70 413.90 
(bb) Country Traveller/ 

Sales Representative 394.80 52.60 447.40 
For the purpose of this award, a Supple- 

mentary Payment is a separate amount in the 
Award which is in addition to the Base Rate 
and together with the Base Rate becomes the 
Award Rate below which no employee may 
be paid. 

To the extent that any employee was paid 
wage rates in excess of the minimum award 
rate as at 14 June 1994, such overaward 
payment may be absorbed into the minimum 
rates adjustment increase. 

The Award Rate set out in this subclause 
which includes the Supplementary Payment 
also set out in this subclause, shall be paid 
for all purposes of the Award. 
(ii) During the first three months in the 

industry in which the employer is 
engaged an employee classified in (aa) 
or (bb) above, shall be paid 85% of the 
appropriate rate of pay rounded to the 
nearest ten cents. 

(iii) (aa) Probationary 
Commercial 
Traveller/Sales 
Representative $351.80 

(bb) Probationary 
Country 
Traveller/Sales 
Representative $380.30 

The above' 'Probationary" rates are calcu- 
lated by taking 85% of the appropriate rate 
in subparagraph (i) above and rounding to the 
nearest ten cents. 

(d) The following shall be the minimum weekly 
rates of wages payable to employees covered 
by this award with effect from 15 December 
1995. 
(j) Base Supple- Award 

Rate mentaiy Rate 
Payment 

$ $ $ 
(aa) Commercial Traveller/ 

Sales Representative 365.20 60.00 425.20 
(bb) Country Traveller/ 

Sales Representative 394.80 64.80 459.60 
For the purpose of this award, a Supple- 

mentary Payment is a separate amount in the 
Award which is in addition to the Base Rate 
and together with the Base Rate becomes the 
Award Rate below which no employee may 
be paid. 

lb the extent that any employee was paid 
wage rates in excess of the minimum award 
rate as at 14 June 1994, such overaward 
payment may be absorbed into the minimum 
rates adjustment increase. 

The Award Rate set out in this subclause 
which includes the Supplementary Payment 
also set out in this subclause, shall be paid 
for all purposes of the Award. 

(11) During the first three months in the 
industry in which the employer is 
engaged an employee classified in (aa) 
or (bb) above, shall be paid 85% of the 
appropriate rate of pay rounded to the 
nearest ten cents. 

(iii) (aa) Probationary 
Commercial 
Traveller/Sales 
Representative $361.40 

(bb) Probationary 
Country 
Traveller/Sales 
Representative $390.70 

The above "Probationary" rates are calcu- 
lated by taking 85% of the appropriate rate 
in subparagraph (i) above and rounding to the 
nearest ten cents. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(PRIVATE) AWARD 

No. 8 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Ramsay Health Care Pty Ltd T/A Hollywood Private 
Hospital and Others. 

No. 530 of 1994. 
Enrolled Nurses and Nursing Assistants (Private) Award 

No. 8 of 1978. 
COMMISSIONER J.F. GREGOR. 

13 June 1994. 
Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and there being no appearance on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No 8 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the 23rd day of February 1994. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the title 

"Schedule B—Respondents" add the following: 
Schedule C—Ramsay Health Care Pty Ltd Holly- 

wood Private Hospital Provisions 
2. Schedule B—Respondents: 

A. Immediately after the name "The Spastic Welfare 
Associate of W.A. (inc) Mt. Lawley" insert the 
following: 

Ramsay Health Care Pty Ltd T/a Hollywood 
Private Hospital 

B. Immediately after this Schedule insert the follow- 
ing new schedule: 

Schedule C—Ramsay Health Care Pty Ltd 
Hollywood Private Hospital Provisions. 

1.—Arrangement 
1. Arrangement 
2. Incidence and Application 
3. Supersession 
4. Date and Period of Operation 
5. Definitions 
6. Conditions of Employment 



2.—Incidence and Application. 
This Schedule shall apply to enrolled nurses 

registered under Division 2 of the Nurses Act 
(WA) and employed by Ramsay at the Hollywood 
Private Hospital. 

3.—Supersession. 
This Schedule supersedes for the Employees to 

which it applies the General Conditions of Service 
Australian Government Employment Award 1985 
and the Commonwealth Redundancy Provisions 
Australian Government Employment Award 1986 
PROVIDED that no right of action, obligation or 
liability accrued or incurred under those awards 
shall be affected by such supersession. 

4.—Date and Period of Operation. 
This Schedule shall come into operation on the 

23rd of February 1994, and shall remain in force 
for a period of one year. 

5.—Definitions. 
The following definitions shall apply for the 

purposes of this Schedule: 
(1) "APS" means the Australian Public 

Service. 
(2) "Employee" means all enrolled nurses 

registered under Division 2 of the 
Nurses Act (WA) and employed by 
Ramsay at the Hollywood Private Hos- 
pital. 

(3) "Ramsay" means Ramsay Health Care 
Pty Ltd ACN 003 184 889. 

(4) "Transferred Employee" means an 
Employee who was employed by the 
Commonwealth at Hollywood Hospital 
immediately prior to the 23rd of Febru- 
ary 1994, and who was subsequently 
employed by Ramsay on the 23rd of 
February 1994. 

6.—Conditions of Employment. 
(1) Subject to subclause (2) of this clause, the 

salaries and other conditions of employment of 
Employees shall be those provided in Part I of the 
award as varied and in force from time to time or 
in any award replacing or superseding the award. 

(2) Notwithstanding subclause (1) of this 
clause, the following conditions shall be provided 
and prevail to the extent of any inconsistency with 
the terms specified in subclause (1) of this clause, 
to each Transferred Employee: 

(a) Sick leave credits: 
All APS sick leave credits available 

to a Transferred Employee as at the date 
of his or her resignation from the APS 
shall Ire recognised and counted as such 
by Ramsay. 

(b) Long Service Leave: 
Prior APS service shall count towards 

the minimum qualifying period of serv- 
ice required under the long service leave 
provisions provided in relevant West 
Australian State legislation. 

In the calculation of future entitle- 
ments, where there is no grant of leave 
or payment in lieu in respect of APS 
Service, Ramsay will recognise credits 
at 3/10th of a month per year of service 
(or part thereof) in respect of APS 
Service. 

"Prior APS service" means service 
which a Transferred Employee has had 
recognised under the Long Service 
Leave (Commonwealth Employees) Act 
1976, at the date of resignation from 
APS employment 

(c) Maternity leave: 
Twelve weeks paid leave shall be 

granted to a Transferred Employee 
where, within a period of maternity 
leave, the Transferred Employee's man- 
datory period of absence commences at 
any time up to the 23rd of March 1995. 
Payment of the twelve weeks will be in 
accordance with the APS provisions 
where the Transferred Employee would 
have been eligible for payment had they 
remained in the APS. 

(d) Redundancy: 
lb enable the Commonwealth to 

fulfil its continuing obligations, Ramsay 
shall notify to the Secretary of the 
Department of Veteran's Affairs the 
name of any Transferred Employee who 
is made redundant within three years of 
the commencement of this award. 
Transferred Employees shall be consid- 
ered to have teen made redundant if 
employment is terminated because: 

(i) they are included in a class of 
employees employed at the Holly- 
wood Private Hospital, which class 
comprises a greater number of 
employees than is necessary for the 
efficient and economical working 
of the Hollywood Private Hospital; 
or 

(ii) their services can not be effectively 
used because of technological or 
other changes in the work methods 
of the Hollywood Private Hospital 
or changes in the nature, extent or 
organisation of the functions of the 
Hollywood Private Hospital. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 1973-1990. 

No. 13 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and 
The Western Australian Government Railways 

Commission. 
No. 573 of 1994. 

COMMISSIONER C.B. PARKS. 
13 June 1994. 

Order. 
HAVING heard Mr M.D. McPolin on behalf of the 
Applicant and Mr R.C. Easthope on behalf of the Respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Government Railways Locomotive Engine- 
men's Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from 17 May 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 
Clause 24.—Hamper Allowance: Delete this clause and 

insert in lieu thereof— 
(1) A driver or driver's assistant attending at a depot 

with a hamper for a trip for which the woricer is 
booked and which is cancelled, or who shall have 
received less than two hours notice of the 
cancellation of a trip requiring a hamper, shall be 
allowed $6.40 in respect to such hamper. 

(2) Any worker having to proceed on an "away from 
home" job with less than four hours notice shall 
be paid an amount of $6.40 in addition to ordinary 
expenses. 

(3) Any worker notified between 1700 hours and 1000 
hours of a ' 'book off' job requiring the worker to 
come on duty between those hours shall receive 
an allowance of $6.40 in addition to ordinary 
expenses. This provision shall also apply to any 
worker notified of a "book off" job between 1700 
hours on the day preceding and 1000 hours on the 
day following any public holiday on which 
grocery and butchers' shops are closed, if required 
to come on duty between those hours. The 
provision shall also apply to any worker required 
to come on duty on a "book off" job between 
1200 hours on Saturday and 1000 hours Monday 
unless the worker is notified, or word left at the 
worker's place of residence before 1030 hours on 
the Saturday. 

(4) Where practicable local shifts shall be rostered 
showing the time the worker is to book on and off 
duty and if such shift is extended by not less than 
one hour for any reason caused directly or 
indirectly by an authorised variation in working of 
either the train being worked by such worker, or 
any other train, unless such working is varied 
because of some accident, or act of God, or any 
circumstances for which neither the employer nor 
any of its servants is responsible, such worker 
shall be paid $6.40 for meal allowance. For the 
purpose of this subclause a local shift which is 
rostered without showing the finishing time shall 
be deemed to be of a duration of eight hours. 

No. 30 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Adrians Nursery and Others. 

No. 58 of 1994. 

The Horticultural (Nursery) Industry Award. 
No. 30 of 1980. 

COMMISSIONER R.N. GEORGE. 
4 July 1994. 

Order. 
HAVING heard Mr S. Booth on behalf of the Applicant and 
Mr P. Brunner on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That The Horticultural (Nursery) Industry Award, 
No. 30 of 1980 be varied in accordance with the 

following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 27th May, 1994. 

(Sgd.) R.N. GEORGE, 
^.S.l Commissioner. 

Schedule. 

Clause 5.—Wages: Delete this clause and insert in lieu: 

5.—Wages. 

The minimum weekly rate of wages payable to employees 
under this award shall be as follows: 

(1) Adult Employees $ $ $ 
Trainee [90% of Horticul- 
tural Employee Grade 1 
rate] 283.23 8.00 291.23 
Horticultural Employee 
Grade 1 314.70 8.00 322.70 
Horticultural Employee 
Grade 2 332.10 8.00 340.10 
Horticultural Employee 
Grade 3 337.70 8.00 345.70 
Horticultural Tradesperson 
Grade 1 388.30 8.00 396.30 
Horticultural Tradesperson 
Grade 2 407.00 8.00 415.00 
Horticultural Tradesperson 
[advanced] 425.60 8.00 433.60 

The supplementary payment set out in this 
clause represents an $8.00 adjustment reflecting 
the application of the Arbitrated Safety Net 
Adjustment set out in the December 1993 State 
Wage Decision. Consistent with the requirements 
of that decision, the $8.00 Safety Net Adjustment 
is absorbable to the extent of any equivalent 
amount in rates of pay (whether overaward, award 
or enterprise agreement) in excess of the mini- 
mum rates of pay (classification rate plus supple- 
mentary payment). 

The supplementary payment set out in this 
clause is to be paid in addition to the base rate 
prescribed by this clause, and the total rate 
prescribed by this clause is the award rate of pay 
prescribed by this clause for the respective 
classification. 

The supplementary payment set out in this 
clause represents payment in lieu of equivalent 
overaward payments. 

"Overaward payment" is defined as the 
amount (whether it be termed "overaward pay- 
ment", "attendance bonus" or any term whatso- 
ever) which an employee would receive in excess 
of the' 'award wage''. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disabUity allowances, fares and travelling 
time and any other ancillary payments of a like 
nature prescribed by the award. 

(2) Junior Employees 

Junior employees shall be entitled to the 
following percentage of the Adult Employee 
Grade 1 wage: 

% 
Under 16 years of age 40 
16 years of age 50 
17 years of age 60 
18 years of age 70 
19 years of age 80 
20 years of age 90 
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(3) Leading Hands 
In addition to the appropriate rate prescribed in 

subclauses (1) or (2) of this clause, a Leading 
Hand shall be paid: 

$ 
(a) In charge of not less than three 

employees and not more than 10 
other employees 16.10 

(b) In charge of more than 10 and not 
more than 20 other employees 24.80 

(c) In charge of more than 20 other 
employees 31.00 

(4) Apprentices 
Apprentices shall be paid the following percent- 

age amount of the Horticultural Tradesperson 
Grade 1 rate. 
Four year term % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

INDEPENDENT SCHOOLS ADMINISTRATIVE AND 
TECHNICAL OFFICERS AWARD 1993 

No. A15 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

Anglican Schools Commission (Inc.) and Others 
No. 237 of 1994. 

Independent Schools Administrative and Technical Officers 
Award 1993 

No. A 15 of 1991. 

COMMISSIONER S.A. KENNEDY. 
10 June 1994. 

Order. 
HAVING heard Mr I. Sands on behalf of the Applicant, Mr 
N. Cinquina on behalf of the employers in the Catholic 
schools sector and Mr R. Gifford on behalf of the 
Association of Independent Schools of Western Australia, 
Union of Employers (Inc.) and the Anglican Schools 
Commission (Inc.), now therefore, I the undersigned 
pursuant to the powers conferred by the Industrial Relations 
Act 1979, and by consent, do hereby order— 

That the Independent Schools Administrative and 
Technical Officers Award 1993 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 31st day of May 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Immediately following sub- 

clause (7) of this clause, insert a new subclause (8) as 
follows: 

(8) (a) "Experience" for the purposes of this award 
shall mean the full time equivalent years of 
experience acquired by an officer, within the 
non-government school sector, at his/her 

classification level determined in accordance 
with Clause 13.—Classifications of this 
award. 

(b) In addition, experience may include any 
relevant experience as agreed between the 
employer and the officer. 

2. Clause 6.—Contract of Service: Delete subclause (1) 
of this clause and insert in lieu thereof the following: 

(1) (a) Each officer shall, upon engagement, be 
given a letter of appointment wherein the 
general conditions of appointment are stated. 

(b) This shall include statements of the classifi- 
cation and the salary step relevant to the 
appointment and the number of weeks of 
work per year, excluding annual leave, for 
which the officer has been engaged. 

INDEPENDENT SCHOOLS (BOARDING HOUSE) 
SUPERVISORY STAFF AWARD 

No. A 9 of 1990. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' Association of 
Western Australia, Industrial Union of Workers 

and 
Aquinas College and Others 

No. 235 of 1994. 

Independent Schools (Boarding House) Supervisory Staff 
Award 

No. A 9 of 1990. 

COMMISSIONER S.A. KENNEDY. 
10 June 1994. 

Order. 
HAVING heard Mr I. Sands on behalf of the Applicant, Ms 
M. Armstrong on behalf of Scotch College, Mr N. Cinquina 
on behalf of employers in the Catholic schools sector and 
Mr R. Gifford on behalf of the Association of Independent 
Schools of Western Australia, Union of Employers (Inc.) 
and the Anglican Schools Commission (Inc.), now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That the Independent Schools (Boarding House) 
Supervisory Staff Award as amended be further varied 
in accordance with the following schedule with effect 
on and from the 1st day of June 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2.—Arrangement 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Contract of Service 
7. Hours of Duty 
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8. Rosters 
9. Part Time Employees 

10. Meals 
11. Salaries 
12. Holiday and Vacation Leave 
13. Long Service Leave 
14. Sick Leave 
15. Bereavement Leave 
16. Maternity Leave 
17. Travelling Allowances 
18. Lodging Conditions 
19. General Conditions 
20. Salary Record 
21. No Reduction 
22. Location Allowances 
23. Higher Duties 
24. Superannuation 
25. Consultative Provisions 

Schedule A—Parties 
2. Clause 2A.—No Extra Claims: Delete this clause. 
3. Clause 5.—Definitions: Delete this clause and insert in 

lieu thereof the following: 

5.—Definitions. 
(1) "Houseparent"—shall mean any supervisor who 

works under the direct supervision of a resident 
teacher or supervisor, is a non-resident at the 
school and who is required for duty either prior to 
and/or during and/or immediately following each 
school day Monday to Friday. 

(2) "Part Time Supervisor''—shall mean an em- 
ployee who works less hours than those usually 
worked by a full time supervisor at that boarding 
house. 

(3) "Relief Supervisor"—shall mean an employee 
employed as per the boarding house roster for a 
period not exceeding four weeks. 

(4) "Senior Supervisor"—shall mean any employee 
who is responsible for the overall supervision of 
the boarding school. 

(5) "Shift"—shall mean the defined hours of duty 
(including broken periods) allocated to an em- 
ployee in accordance with the work roster, for any 
24 hour period. 

(6) "Supervisor"—shall mean an employee who is 
employed to supervise in accordance with Clause 
4.—Scope, of this award. 

(7) "Union"—shall mean The Independent Schools 
Salaried Officers' Association of Western Austra- 
lia, Industrial Union of Workers. 

4. Clause 11.—Salaries: 
A. Delete paragraph (c) of subclause (1) of this clause 

and insert in lieu thereof the following: 

(c) Relief Supervisor: 
(i) A relief supervisor shall be paid per 

rostered shift at a rate calculated at step 
6 of paragraph (a) of this subclause, 
divided by 260. 

(ii) A relief houseparent shall be paid per 
rostered shift at a rate calculated at step 
5 of paragraph (a) of this subclause, 
divided by 260. 

B. Immediately following paragraph (c) of subclause 
(1) of this clause insert a new paragraph (d) as 
follows: 
(d) Houseparent: 

Notwithstanding the provision of para- 
graph (a) of this subclause, the maximum 
salary level for this classification shall be that 
determined as the fifth year of experience. 

5. Clause 12.—Holiday and Vacation Leave: Immediately 
following subclause (5) of this clause insert a new subclause 
(6) as follows: 

(6) (a) Provided that and subject to (b) of this 
subclause, in lieu of the provisions of 
subclause (1) hereof, a Houseparent shall be 
entitled to a minimum of four weeks paid 
vacation leave after each period of 12 
months' service. 

(b) Any employee who as at 31 May 1994 who 
was being paid throughout school vacation 
periods shall not have that benefit reduced. 

6. Clause 24.—Superannuation: Delete paragraph (a) of 
subclause (1) of this clause and insert in lieu thereof the 
following: 

(1) Employer Contributions 
(a) An employer shall make superannuation 

contributions on behalf of each eligible 
employee in accordance with any statutory 
obligation as may apply from time to time, 
to one of the following approved superannua- 
tion funds: 

(i) CONCEPT ONE—Superannuation 
Plan which was established and is 
governed by a Trust Deed and Rules 
dated 23 September 1986, as amended 
and; 

(ii) an exempted fund allowed by subclause 
(4) of this clause. 

7. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof the following: 

Schedule A—Parties. 
Name; Address. 

EMPLOYER PARTIES 
Aquinas College; Mt Henry Road, MANNING WA 

6152. 
Association of Independent Schools of WestemAus- 

tralia, Union of Employers (Inc.); 3/41 Walters Drive, 
Herdsman Business Park, OSBORNE PARK WA 
6017. 

Christ Church Grammar School; Queenslea Drive, 
CLAREMONT WA 6010. 

Guildford Grammar School; 11 Terrace Road, 
GUILDFORD WA 6055. 

Hale School; Hale Road, WEMBLEY DOWNS WA 
6019. 

lona Presentation College; 33 Palmerston Street, 
MOSMAN PARK WA 6012. 

Keaney College; BINDOON WA 6502. 
Mazenod College; Gladys Road, LESMURDIE WA 

6076. 
Methodist Ladies College, 356 Stirling Highway, 

CLAREMONT WA 6010. 
Perth College; 31 Lawley Crescent, MOUNT 

LAWLEY WA 6050. 
Pemhos College; 101 Morrison Street, COMO WA 

6152. 
Presbyterian Ladies College (Inc.); 14 McNeil Road, 

PEPPERMINT GROVE WA 6011. 
Santa Maria College; Moreing Road, ATTADALE 

WA 6156. 
Scotch College (Inc.); 76 Shenton Road, SWAN- 

BOURNE WA 6010. 
St Brigid's College; 200 Lesmurdie Road, 

LESMURDIE WA 6076. 
St Hilda's Anglican School For Girls (Inc); Bay 

View Tfcrrace, MOSMAN PARK WA 6012. 
St Mary's Anglican Girls School (Inc); Elliott Road, 

KARRINYUP WA 6018. 
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The Roman Catholic Archbishop of Perth (Inc.); 
Victoria Square, PERTH WA 6000. 

Wesley College; 40 Coode Street, SOUTH PERTH 
WA 6151. 
UNION PARTY 

The Independent Schools Salaried Officers' Associ- 
ation of Western Australia, Industrial Union of Work- 
ers; 110 Charles Street, WEST PERTH WA 6005. 

INDEPENDENT SCHOOLS' TEACHERS' AWARD 
1976 

No. R 27 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Independent Schools Salaried Officers' Association of 

Western Australia, Industrial Union of Workers 
and 

Anglican Schools Commission (Inc.) and Others 
No. 233 of 1994. 

Independent Schools' Tfcachers' Award 1976 
No. R 27 of 1976. 

COMMISSIONER S.A. KENNEDY. 
8 June 1994. 

Order. 
HAVING heard Mr I. Sands on behalf of the applicant, Mr 
N. Cinquina on behalf of employers in the Catholic schools 
sector and Mr R. Gifford on behalf of the Association of 
Independent Schools of W.A. (Inc.) and the Anglican 
Schools Commission (Inc.), now therefore, I the under- 
signed pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order— 

That the Independent Schools' Tbachers' Award 
1976 as amended be further varied in accordance with 
the following schedule with effect on and from the 1st 
day of January 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and insert 

in lieu thereof the following: 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Definitions 
6. Tbrm 
7. Contract of Service 
8. Leave 
9. Holidays and Vacations 

10. Long Service Leave 
11. Salaries 
12. Right of Entry 
13. No Reduction 
14. Protective Clothing 
15. Maternity Leave 
16. Relief Tbachers 
17. Location Allowances 
18. Superannuation 
19. Consultative Provisions 
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Appendix 1 
Schedule A—Parties 

2. Clause 11.—Salaries: Immediately following para- 
graph (d) of subclause (1) of this clause, insert a new 
paragraph (e) as follows: 

(e) For the purposes of determining weekly or 
fortnightly salary, the annual salaries as pre- 
scribed in this subclause, shall be divided by 52.16 
or 26.08 respectively. 

3. Appendix I—Item 3.—Progression to a Higher 
Classification: Delete subclause (1) of this item and insert 
in lieu thereof the following: 

(1) A teacher at the top of his/her salary scale may 
apply for upgrading to a Senior Teacher Level 1 
classification. 

4. Schedule of Respondents: Delete this schedule and 
insert in lieu thereof the following: 

Schedule A—Parties. 
EMPLOYER PARTIES 

Name; Address. 
The Anglican Schools Commission (Inc.); PO Box 

653, MORLEY WA 6062. 
Aquinas College; Mt Henry Road; MANNING WA 

6152. 
Association of Independent Schools Of Western 

Australia (Inc.); 3/41 Walters Drive, Herdsman Busi- 
ness Park, OSBORNE PARK WA 6017. 

Bible Baptist Christian Academy; Lot 374 Chidlow 
Street, MT HELENA WA 6555. 

Catholic Education Commission of W.A.; 50 Ruislip 
Street, LEEDERVILLE WA 6007. 

Forrestfield Christian School; 336 Hawtin Road, 
FORRESTFIELD WA 6058. 

Guildford Grammar School; 11 Tferrace Road, 
GUILDFORD WA 6055. 

Hale School; Hale Road, WEMBLEY DOWNS WA 
6019. 

Korsunski-Carmel School; Cresswell Road, DIA- 
NELLA WA 6062. 

Kulkaniya Community; School PO Box 3, 
FITZROY CROSSING WA 6765. 

Methodist Ladies College; 356 Stirling Highway, 
CLAREMONT WA 6010. 

Montessori School; 18 Montessori Place, 
KINGSLEY WA 6026. 

Perth College; 31 Lawley Crescent, MOUNT 
LAWLEY WA 6050. 

Penrhos College; 101 Morrison Street, COMO WA 
6152. 

Presbyterian Ladies College (Inc.); 14 McNeil Road, 
PEPPERMINT GROVE WA 6011. 

The Roman Catholic Archbishop of Perth (Inc.); 
Victoria Square, PERTH WA 6000. 

Scotch College (Inc.); 76 Shenton Road, CLARE- 
MONT WA 6010. 

Seventh Day Adventist School; Cnr Nineth Road 
and Wungong Road, ARMADALE WA 6112. 

Speech and Hearing Centre for Children (WA.) Inc.; 
Dodd Street, WEMBLEY WA 6014. 

St. Hilda's Anglican School For Girls (Inc.); Bay 
View Tferrace, MOSMAN PARK WA 6012. 

St. Mary's Anglican Girls School (Inc.); Elliott 
Road, KARRINYUP WA 6018. 

Trinity College; Riverside Drive, EAST PERTH 
WA 6004. 

Wesley College; 40 Coode Street, SOUTH PERTH 
WA 6151. 
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UNION PARTY 

The Independent Schools Salaried Officers' Associ- 
ation of Western Australia, Industrial Union of Work- 
ers; 110 Charles Street, WEST PERTH WA 6005. 

MENTAL HEALTH REHABILITATION 
ASSISTANTS AWARD, 1965 

No. 36 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

West Australian Psychiatric Nurses' Association (Union 
of Workers) 

and 

Honourable Minister for Health. 

No. 146 of 1993. 

Mental Health Rehabilitation Assistants Order 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 

21 June 1994. 

Order. 

HAVING heard Ms L. MacLeod on behalf of the West 
Australian Psychiatric Nurses' Association (Union of 
Workers); Mr D. Kelly and with him Mr J. Walker on behalf 
of the Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers' Division, West- 
em Australian Branch; and Ms M. Kaempf and Mr P. 
Andrew on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Mental Health Rehabilitation Assistants 
Order 1994 issues in accordance with the following 
Schedule and that this Order applies to Mental Health 
Rehabilitation Assistants transferring from the Mental 
Health Rehabilitation Assistants Award, 1965 to the 
Public Service Award, 1992 and shall have effect from 
the beginning of the first pay period commencing on 
or after the 16th day of June, 1994. 

(Sgd.) W.S COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

1.—Title. 

This Order shall be known as the "Mental Health 
Rehabilitation Assistants Order 1994". 

2.—Arrangement 

19 days in each cycle with 24 minutes of each such day 
worked accraing as an entitlement to take the twentieth day 
off in each cycle as a paid day off as though worked. 

(2) The employer is responsible for the preparation and 
maintenance of a roster showing the rostered day off duty 
which will be taken at a time mutually agreeable to the 
employee and employer within the prescribed four week (20 
day) cycle. 

(3) Where, to meet the needs of the employer, an 
employee required to work on his/her rostered day off, no 
overtime will be paid and that employee will be re-rostered 
for another day off duty within ten working days. The 
re-rostered day will be taken on at a time agreed between 
the employer and the employee. 

(4) The hours of work referred to in subclause (1) hereof, 
shall be worked between the hours of 7.00am and 6.00pm 
Monday to Friday in accordance with Clause 16.—Hours, 
of the Public Service Award 1992. 

(5) Where the hours of work are varied by the employer 
to work shift work on weekends and public holidays the 24 
minutes at ordinary time will accrue on such days as for 
subclause (1) hereof. The residual penalty rates over and 
above the 24 minutes of ordinary time will be paid to the 
employee. 

(6) An employee on workers' compensation: 

(a) For a period of less than one complete 20 day 
work cycle shall accrue time towards a rostered 
day off. 

(b) For periods of one or more complete 20 day work 
cycle shall not accrue time towakis a rostered day 
off. 

(7) An employee shall accrue an entitlement of 24 
minutes for each day whilst on sick leave towards his/her 
rostered day off. 

(8) Overtime provisions will not apply until after seven 
hours 54 minutes has been worked on each day. 

(9) There will be no rostered days off duty applicable to 
employees whilst on leave without pay. 

4.—Application of Order. 

This Order shall apply to members of the Australian 
Liquor, Hospitality and Miscellaneous Workers' Union, 
Miscellaneous Workers' Division, Western Australian 
Branch and the West Australian Psychiatric Nurses' 
Association (Union of Workers) who transfer to public 
service positions as Rehabilitation Assistants and who do 
not elect to undertake the hours of duty as prescribed within 
Clause 16.—Hours, of the Public Service Award 1992. 

5.—Term. 

This Order shall remain in force until an election by the 
parties to cancel the said Order. 

6.—Parties to Order. 

The parties to the Order are: 

• The Health Department of Western Australia 

• The West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers) 

• The Australian Liquor, Hospitality and Miscella- 
neous Workers' Union, Miscellaneous Workers' 
Division, Western Australian Branch 

1. Title 
2. Arrangement 
3. Hours 
4. Application of Order 
5. Term 
6. Parties to the Order 

3.—Hours. 

(1) The ordinary working hours shall be worked within 
a 20 day 4 week cycle of seven hours 54 minutes on the first 
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No. 13 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union— 
Western Australian Branch 

and 
Anodisers W.A. and Others. 

No. 1422 of 1993. 
Metal Trades (General) Award 1966 

No. 13 of 1965. 
COMMISSIONER A.R. BEECH. 

12 July 1994. 

HAVING heard Mr J. Crowe on behalf of the Applicant and 
Mr M. Beros on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Metal Trades (General) Award 1966 be 
varied in accordance with the following Schedule and 
that such variation shall have effect on and from the 8th 
July, 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
Clause 36.—Traineeships: Delete this clause and insert 

in lieu thereof the following: 
36.—Traineeships. 

(1) Scope: 
This clause shall apply to a trainee employed 

under the Australian Traineeship System or the 
Career Start Traineeship System approved by the 
appropriate State Training Authority. 

(2) Definitions: 
For the purposes of this clause: 
The "Australian Traineeship System" means a 

structured system of on-the-job training with an 
employer and off-the-job training in a Technical 
and Further Education College or other accredited 
training providers. 

The "Career Start Traineeship" means a 
structured system of training with an employer 
and off-the-job training in a Tbchnical and Further 
Education College or other accredited training 
providers. 

"Trainee" means an employee engaged under 
the terms of this award and in accordance with the 
provisions of an Australian Traineeship or a 
Career Start Traineeship established pursuant to 
Section 37D of the Industrial Training Act 1975. 

(3) Objective: 
(a) The objective of this clause is to provide the 

form and substance of conditions of employ- 
ment, including rates of pay, applicable to 
persons engaged under the Australian 
Traineeship System or the Career Start 
Traineeship System. 

(b) An objective of the Australian Traineeship 
System and the Career Start Traineeship 
System is to provide additional employment 
and training opportunities. Existing full-time 
employees shall not be displaced from 
employment by a trainee. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means 

of a written agreement in a standard form 
registered in accordance with the provisions 
of the Industrial Training Act 1975. 

(b) A trainee shall be engaged in accordance 
with Clause 6.—Contract of Service of Part 
I—General, provided that they shall not be 
employed on a part-time or casual basis. 

(c) (i) The traineeship under the Australian 
Traineeship System shall be for a period 
of 12 months, but this period may be 
varied with the agreement of the rele- 
vant union and the employer. 

(ii) A traineeship under the Career Start 
Traineeship System shall be for a 
minimum training period of 12 months 
provided that the Career Start Trainee 
shall be subject to a satisfactory proba- 
tion period of one month which may be 
reduced at the discretion of the em- 
ployer. 

(d) The Career Start Traineeship shall be: 
(i) for a Career Start Trainee with a Year 

10 or lesser general education achieve- 
ment: up to two years' duration; 

(ii) for a Career Start Trainee who has 
completed Year 11 studies: up to 18 
months' duration; or 

(iii) for a Career Start Trainee who has 
completed Year 12 studies: one year's 
duration. 

(e) A Career Start Trainee with Year 10 or lesser 
level of general education achievement shall 
spend the time in structured training speci- 
fied in the training agreement. This shall be: 

(i) during the first year: on average, up to 
50% of ordinary working hours each 
week; 

(ii) where the traineeship extends beyond 
the first year: on average, up to 35% of 
ordinary working hours each week dur- 
ing this period. 

(f) A Career Start Trainee who has completed 
Year 11 studies shall spend the amount of 
time in structured training specified in the 
training agreement. This shall be: 

(i) during the first year: on average, up to 
35% of ordinary working hours each 
week; 

(ii) where the traineeship extends beyond 
the first year: on average, up to 25% of 
ordinary working hours each week. 

(g) A Career Start Trainee who has completed 
Year 12 shall spend the amount of time in 
structured training specified in the agree- 
ment. This shall be, on average, up to 25% 
of ordinary working hours each week. 

(h) Notwithstanding the foregoing, parties to this 
award may, by agreement in writing and with 
the consent of the appropriate State Training 
Authority, vary the duration of the trainee- 
ship and die extent of structured training. 

(5) Employment Conditions: 
(a) A trainee shall participate in the approved 

on-the-job training programme and attend the 
accredited off-the-job training as prescribed 
in the training programme. 

(b) An employer shall release a trainee from 
work without loss of continuity of employ- 
ment to attend the prescribed off-the-job 
training for the traineeship. 



74 W.A.I.G. 1767 

(c) The employer shall provide an appropriate 
level of supervision during the traineeship 
period. 

(d) Where the employment of the trainee is 
continued after completion of the traineeship 
period, such traineeship period shall be 
counted as service for the purpose of the 
award. 

(e) Trainees who fail to either complete the 
traineeship or who cannot, for any reason, be 
placed in full-time employment with the 
employer on successful completion of the 
traineeship shall not be entitled to any 
severance payment in accordance with 
Clause 32A of this award. 

(6) Overtime and Shiftwork: 
(a) Overtime and shiftwork shall not be worked 

by a trainee except in circumstances where 
the section in which the trainee is receiving 
on-the-job training is required to work 
overtime, or the work of that section is 
normally carried out by shifts. When over- 
time and shiftwork are worked, the relevant 
penalties and allowances will apply. 

(b) A trainee shall not work overtime alone. 
(7) Wages: 

(a) Wages for Australian Traineeship System 
trainees shall be calculated as follows: 

(i) The weekly wage payable to a trainee 
shall be not less than that determined by 
applying the appropriate junior wage 
per week calculated in accordance with 
subclause (4) of Clause 31.—Wages and 
Supplementary Payments of the award 
and multiplying by 39, which represents 
actual weeks spent on the job, then 
dividing that sum by 52 to provide a 
weekly wage. 

(ii) In any case, the rate determined shall 
not be less than the minimum rate 
prescribed in the Australian Traineeship 
guidelines as amended from time to 
time. 

(iii) Where a trainee successfully completes 
a traineeship and is employed by the 
same employer performing work appro- 
priate to the training received, the C12 
rate of pay shall apply for the purpose 
of calculating the appropriate junior 
rate. 

(b) Wages for Career Start Traineeship Trainees 
shall be calculated as follows: 

(i) (aa) Determining the hourly rate appli- 
cable to a C13 level adult em- 
ployee if 21 years of age or older 
or die appropriate junior wage per 
week as prescribed in subclause (4) 
of Clause 31.—Wages and Supple- 
mentary Payments of this award; 
and 

(bb) multiplying that hourly rate by the 
number of weekly ordinary hours, 
less the average training as speci- 
fied in the registered agreement. 

(ii) In order to achieve stability of income, 
these rates shall be paid as a weekly 
wage and will be unaffected by off-the- 
job training undertaken during the train- 
ing period. 

(iii) The terms of this award operate in 
conjunction with a Commonwealth 
Government Scheme by which, if 
weekly wage calculated using the meth- 
ods outlined fall below $125.00 for 

those under 18 years and $150.00 for 
those who are 18 years and over, a 
supplementary allowance will be pro- 
vided by the Commonwealth to bring 
the total income of Career Start Trainees 
up to those levels. 

(iv) In the event that the Commonwealth 
Government alters these minimum in- 
come maintenance levels, the terms of 
this clause will be reviewed. 

(v) Where a trainee successfully completes 
a traineeship and is employed by the 
same employer performing work appro- 
priate to the training received, the C12 
rate of pay shall apply for the purpose 
of calculating the appropriate junior or 
adult rate of pay. 

PIPE, TILE AND POTTERY MANUFACTURING 
INDUSTRY AWARD 

No. R 34 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bristile Clay Tiles 
and 

The Federated Brick, Tile and Pottery Industrial Union of 
Australia (Union of Workers) Western Australian Branch. 

No. 599 of 1994. 

Pipe, Tile and Pottery Manufacturing Industry Award 
No. R 34 of 1978. 

COMMISSIONER A.R. BEECH. 
29 June 1994. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the Applicant 
and Mr J. Bainbridge on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Pipe, Tile and Pottery Manufacturing 
Industry Award be varied in accordance with the 
following Schedule and that such variation shall have 
effect on and from the 28th day of June 1994. 

(Sgd.) A.R. BEECH, 
[L.S.I Commissioner. 

Schedule. 
1. Appendix: Delete Clause 1.—Scope of this Appendix 

and insert in lieu the following: 
1,—Scope. 

The provisions of this appendix shall apply only to 
those workers employed at the Bristile Tile Manufac- 
turing Plant at Harper Street, Caversham and engaged 
in the callings referred to herein. 

The provision of clauses 8, 8A, 9, 10,11, 14, 19, 20 
and 22 of this award shall not apply to workers bound 
by this appendix. 
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No. 9 of 19®. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers 

Printing and Allied Trades Employers' Association of 
Western Australia (Union of Employers) 

No. 81 of 1994. 

Printing Award 

No. 9 of 1969. 

COMMISSIONER J.A. NEGUS. 

30 May 1994. 
Reasons for Decision. 

THE COMMISSIONER: This application proceeds by 
consent and in essence, the parties seek to maintain an 
historical and agreed nexus between the instant award and 
the Graphic Arts Award of the Australian Commission. 

Mr Knox, who appeared for the applicant union, argued 
strongly that the operative date for the $8 arbitrated safety 
net adjustment should be 1 December 1993 so as to mirror 
exactly the decision of the Federal Commission. He relied 
upon Clause 53 of the award wherein the parties had 
formally expressed their common intent. The provision 
reads as follows:— 

53.—Interpretation of Award. 

The parties respondent to this award intend that it 
should correspond as closely as possible to the 
provisions of the Federal award known as the Graphic 
Arts Award 1977, as amended, and it is agreed— 

(1) that the provisions prescribed in the Graphic Arts 
Award, where relevant, shall apply to this award; 
and 

(2) that any amendments made to the Graphic Arts 
Award after the making of this award shall 
automatically and simultaneously apply to the 
employees covered by this award and the parties 
to this award shall make application to have this 
award amended accordingly. 

The inclusion by the parties of that provision, in my view, 
commits them to seek the flow-on of wage rises from the 
Graphic Arts Award as rapidly as this Commission can be 
persuaded to implement them. The current Wage Principles 
allow for this wage adjustment to be awarded retrospectively 
and the respondent employers are committed by Clause 53 
to support the earliest possible implementation. It is not 
open to them to argue against the requested operative date 
on this occasion. It is competent for them to seek to amend 
the award at any time. 

The operative date for this wage increase will be the first 
pay period commencing on or after 25 January 1994, which 
is the earliest date available under the provisions of S.39(3) 
of the Industrial Relations Act 1979. 

Appearances: 

Mr R. Knox appeared on behalf of the Applicant 

Mr M. Schmidt appeared on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers 

The Printing and Allied Trades Employers' Association of 
Western Australia (Union of Employers) 

No. 81 of 1994. 

Printing Award 

No. 9 of 1969. 

COMMISSIONER J.A. NEGUS. 

9 June 1994. 

HAVING heard Mr R. Knox on behalf of the Applicant and 
Mr M. Schmidt on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Printing Award be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 25th day of January, 
1994. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 11.—Rate of Wages: Delete this clause and 
insert in lieu thereof the following: 

11.—Rate of Wages. 

An adult employee's minimum award rate of wage is 
inclusive of the base rate of wage set out in Table "A" 
hereof and the supplementary payment set out in Part 
II—Supplementary Payments of this clause, operative from 
the beginning of the first pay period on or after 25 January 
1994. 

Part I—Base Rate of Wage. 

Table "A" 

Group Level Base Rate 
$ 

309.20 
322.40 
328.50 
332.50 
338.90 
344.30 
337.00 
344.30 
350.60 
381.70 
376.80 
390.80 

Part II—Supplementary Payments. 

The supplementary payments set out in Table "B" below 
will be absorbed into any existing Overaward Payment and 
shall not form the basis for an increase in actual rates of pay 
where rates are higher than the adult employee's award rate 
of pay inclusive of the "base rate" of pay set out in Table 
"A" of Clause 11.—Rate of Wages of this Award and the 
"Supplementary Payment" set out in the table hereof. 
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Table "B" 
Group Level Supplementary 

Payment 

"Overav/ard Payments" is defined as the amount 
(whether it be termed "overaward payment", "attendance 
bonus", "service increment", or any other term whatso- 
ever) which the employee would receive in excess of the 
"base rate" of pay set out in Table "A" of Part I—Base 
Rate of Wage, of this clause. Provided that such payment 
shall exclude overtime, shift allowances, penalty rates, 
disability allowance, fares and travelling time allowance and 
any other ancillary payment of like nature prescribed by this 
Award. 

The supplementary payment at each classification level 
includes an $8.00 adjustment reflecting the application of 
the arbitrated safety net adjustment principle enunciated in 
the October 1993 Review of Wage Fixing Principles (Print 
K9700). Consistent with the requirements of that principle 
the $8.00 safety net adjustment is absorbable to the extent 
of any equivalent amount in rates of pay, whether 
overaward, award or certified agreement, in excess of the 
minimum rates (classification rate and supplementary 
payment) prescribed in accordance with the August 1989 
National Wage Case Decision (Print H9100) and as adjusted 
in accordance with the April 1991 National Wage Case 
Decision (Print J7400). 

The Commission directs the employer to identify and 
record all employees classified under this Award as 
tradesperson who do not receive any increase as a result of 
the $8.00 safety net amount prescribed by this Award. 

Part III—Interim Classification Structure. 

The interim classification structure relates to an adult 
employee performing the description of employment set out 
in the second column of Table "C" whose occupational 
group level is in the third column inclusive of the base rate 
of wage set out in Table "A" of Part I—Base Rate of Wage, 
of this clause and supplementary payment set out in Tbble 
"B" of Part 11—Supplementary Payments, of this clause. 

Table "C" 

(1) Adults 
Description of Employment Lewi Minimum 

Weekly Rate 
of Pay 

(a) Compositor 
(b) Keyboard Operator 
(c) Proof Reader 
(d) Proof Reader's Assistant 
(e) Printing Machinist 
(f) Artist/Designer 
(g) Graphic Reproducer 

(i) Image Preparer 
(ii) Plate Preparer 

(iii) Cylinder Preparer 
(h) Small Offset Machinist 
(i) Non Impact Printing Machine 

Operator (including Elec- 
tronic and Laser Printing Ma- 
chine Operator) 

(j) Binder/Finisher 

425.20 
393.50 
393.50 
350.10 
425.20 
393.50 

425.20 
425.20 
425.20 
393.50 

393.50 
425.20 

Description of Employment Level Minimum 
Weekly Rate 

of Pay 
$ 

(k) Employee employed directly 
in connection with stationery, 
system work, addressograph 
work, paper products 2 350.10 

(1) Feeder on any machine 2 350.10 
(m) Storeperson 3 372.60 
(n) Screen printing: 

(i) Stencil Preparer 5 425.20 
(ii) Power Driven Screen 3 

Printing Machine 
Operator 372.60 

(iii) Screen Attendant 2 350.10 
(o) An employee not otherwise 1 333.40 

specified 
(2) Apprentices: The minimum weekly wage shall be the 

undermentioned percentage of the weekly wage of the 
Binder/Finisher. 

First Year 47.5 
Second Year 60 
Third Year 72.5 
Fourth Year 87.5 

(3) Juniors (not being apprentices): The minimum weekly 
wage shall be the undermentioned percentage of the weekly 
wage prescribed for classification (k) in Table "C" of this 
Part: 

% 
Under 16 years of age 30 
Between 16 and 17 years of age 40 
Between 17 and 18 years of age 50 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 75 
Between 20 and 21 years of age 90 

(4) Junior Artist/Designer: The minimum weekly wage 
shall be the undermentioned percentage of the weekly wage 
of die Artist/Designer:— 

% 
Under 17 years of age 37.5 
Between 17 and 18 years of age 47.5 
Between 18 and 19 years of age 60 
Between 19 and 20 years of age 72.5 
Between 20 and 21 years of age 87.5 

(5) Junior Keyboard Operator: The minimum rate of wage 
payable to a non-apprenticed junior employed as a Keyboard 
Operator shall be the rate prescribed for classification (b) in 
Table "C" of this Part. 

(6) Where the work is performed by an adult apprentice 
the minimum rate of wages shall be the undermentioned 
percentage of the wage of an employee working at the rate 
provided for classification (i) of Table "C" of this Part for 
the area in which he/she is employed: 

% 
First Year 82 
Second Year 87 
Third Year 92 
Fourth Year 100 

An adult apprentice who enters his/her apprenticeship at 
an advanced staged pursuant to subparagraph (c)(ii) of 
Clause 36A.—Adult Apprentices, shall be deemed for the 
purpose of calculating the appropriate wage rate, to have 
completed the period by which he/she had been advanced. 

Progress to the next year rate of wage shaU occur when 
the balance of the year to which he/she has been advanced 
in his/her apprenticeship is completed. 

Part IV—Structural Efficiency. 
(1) Broadbanding 
Arising out of the decision of 8 September 1989 in the 

State Wage Case 69 WAIG 2913 and in consideration of the 
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wage increase resulting from broadbanding of classifica- 
tions of the rates of pay operative from the beginning of the 
first pay period to commence on or after 10 November 1989, 
employees are to perform a wider range of duties including 
work which is incidental or peripheral to their main tasks 
or functions. This shall not mean that employees will be 
required to perform work for which an employee has not 
been trained. 

(2) Commitment 
The parties to this Award are committed to the implemen- 

tation of a new wage and classification structure, classifica- 
tion definitions and in creating appropriate relativities 
between different employee skill levels within the Award. 
In making this commitment the parties: 

(a) Accept in principle to move constmctively and 
rapidly to the development of a single trade stream 
for the pre-press area leaving a new structure of three 
trade streams, pre-press, press and post-press allow- 
ing for the broadening of the skill and work of 
employees in the context of appropriate training 
provisions. As part of this process employees in trade 
peripheral to their main tasks or functions. This shall 
not mean that employees be required to perform 
work for which an employee has not been trained. 

(b) Accept in principle a new Printing Country Award 
structure in which descriptions of job functions 
will be more broadly based and generic in nature. 

(c) Undertake that subject to agreement at enterprise 
level, employees are to undertake training for the 
wider range of duties for access to higher 
classifications. 

(d) Agree not to create barriers to advancement of 
employees through access to proper accredited 
training and the advancement of employees 
through the new structure. 

(e) Will co-operate in the transition from the existing 
wage and classification structure to the proposed 
new structure to ensure that the transition takes 
place in an orderly manner without creating false 
expectations or disruption. 

(3) Award modernisation 
(a) The parties to this Award are committed to 

co-operating positively to increase the efficiency, 
productivity and international competitiveness of 
the Graphic Arts Industry and to enhance the 
career opportunities and job security of employees 
in the industry. 

(b) At each plant or enterprise, an employer, the 
employees and the Union shall establish participa- 
tive/consultative mechanisms and procedures ap- 
propriate to the size, structure and needs of that 
enterprise. Measures raised by the employer, the 
employees or Union for consideration consistent 
with the objectives of paragraph (a) herein shall 
be processed through that participative/consulta- 
tive mechanism and procedure. 

(c) Measures raised for consideration consistent with 
paragraph (b) herein shall be related to the implem- 
entation of the new classification structure, the 
facilitative provisions contained in this Award. 

(d) Without limiting the rights of either an employer 
of the Union to arbitration, any other measure 
designed to increase flexibility at the plant or 
enterprise and sought by any party shall be 
notified to the Western Australian Industrial 
Relations Commission and by agreement of the 
parties involved shall be implemented subject to 
the following requirements: 

(i) The changes sought shall not affect provi- 
sions reflecting national standards. 

(ii) The majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change. 

(iii) No employee shall lose income as a result of 
the change. 

(iv) The Union must be a party to the agreement 
(v) The Union shall not unreasonably oppose 

any agreement. 
(vi) Any agreement shall be subject to approval 

by the Western Australian Industrial Rela- 
tions Commission, and if approved, shall 
operate as a Schedule to this Award and take 
precedence over any provision of this Award 
to the extent of any inconsistency. 

(e) Any disputes arising in relation to the implemen- 
tation of paragraphs (b) to (d) herein shall be 
subject to the provisions of Clause 51.—Settle- 
ment of Disputes, of this Award. 

Part V—Indexation of Overaward Payments. 
It is recommended that in accordance with the Commis- 

sion's decisions dated 23 September 1983 and 27 October 
1983 in the National Wage Case, in circumstances where the 
wage rates prescribed by this Award are increased by order 
of a Full Bench of the Commission to reflect movements in 
the Consumer Price Index as a result of National Wage/ 
Wage Indexation cases employers party to the Award should 
apply the indexation increase to an employee's actual rate 
of pay as defined hereunder unless the Commission in the 
National Wage/Wage Indexation case concerned indicates 
an attitude that overaward payments should not be so 
adjusted. 

"Actual rate of pay" is defined as the total amount an 
employee would normally receive for performing 38 hours 
of ordinary work. Provided that such rate shall expressly 
exclude overtime, penalty rates, fares and travelling time 
allowance, and any other ancillary payments of like nature. 
Provided further that this definition shall not include 
production bonuses and other methods of payments by 
results which by virtue of their basis of calculation already 
produce the results intended by this clause. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Printing and Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers 

and 
The Printing and Allied Trades Employers' Association of 

Western Australia (Union of Employers) 
No. 81 of 1994. 

Printing Award 
No. 9 of 1969. 

COMMISSIONER J.A. NEGUS. 
17 June 1994. 

Correcting Order. 
WHEREAS an error occurred in the issuance of an order in 
this application on 9 June 1994, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act, 1979 hereby orders the following correction to be 
made— 

1. In Clause 11.—Rate of Wages: Delete the word 
"Country" in paragraph (2)(b) of PART IV— 
STRUCTURAL EFFICIENCY. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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SOFT FURNISHINGS AWARD 
No. A 23 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing 
and Allied Industries Industrial 

Union of Workers, W.A. 
and 

Dubrov Pty Ltd T/A "Innovation" 
and Others 

No. 609 of 1994. 
Soft Furnishings Award No. A 23 

of 1982 
COMMISSIONER A.R. BEECH. 

11 July 1994. 
Reasons for Decision. 

THE COMMISSIONER: This application sees the fourth 
and final amendment to the Award to reflect the agreed 
application of the Minimum Rates Adjustment Principle. 
The first amendment to the Award was made in January, 
1993 (73 WAIG 167) and the increases have been six 
months apart: the second increase had effect from the 26th 
of July, 1993 (73 WAIG 2060) and the third adjustment had 
effect from the 26th January, 1994 (73 WAIG 3461). 

The Commission congratulates the parties on the mature 
and professional way that they have agreed on the 
application of this Principle to the Award. In doing so they 
have observed not just the letter of the Principle but also the 
spirit of its application in the agreement that they have 
reached. 

It is appropriate for the record that the relativities 
established within the Award are set out. The key minimum 
classification is the Specialist Soft Furnishings Maker which 
has parity with the trade rate. The classifications in the 
Award arc then set out with the following relativities to that 
rate: 

Workroom Supervisor 108% 
Specialist Soft Furnishings Maker 100% 
Installer 97% 
Cutter 96% 
Machinists 91% 
Presser and Finisher 85% 
Trainee (Entry Level Employee) 82% 

The award will be amended accordingly. 
Appearances: Mr TP. Daly on behalf of the applicant. 
Mr G. Blyth on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Forest Products, Furnishing and Allied 
Industries, Industrial Union of Workers, W.A. 

and 
Dubrov Pty Ltd T/A "Innovation" and Others 

No. 609 of 1994. 

Soft Furnishings Award 
No. A 23 of 1982. 

COMMISSIONER A.R. BEECH. 
11 July 1994. 

Order. 
HAVING heard Mr T. Daly on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Soft Furnishings Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 26th July, 
1994. 

(Sgd.) A.R. BEECH, 
^.S.] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Delete the preamble immediately 

preceding subclause (1) and delete subclause (1) of this 
clause and insert in lieu the following: 

The minimum rates of wage for employees covered by 
this award shall be: 
(1) Classification: 

(a) Workroom Supervisor 
(b) Specialist Soft Furnishings Maker 
(c) Installer 
(d) Cutter 
(e) Machinist 
(f) Presser and Finisher 
(g) Trainee (entry level employee) 

No. AG 11 of 1992. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and 

Allied Industries Industrial 
Union of Workers, WA 

and 
Bunnings Ltd 

No. 1723 of 1993. 

COMMISSIONER A.R. BEECH. 
7 July 1994. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the parties requested that the matter be 
adjourned to enable the parties to reconsider their positions; 

And whereas the applicant subsequently filed a notice of 
discontinuance; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.l Commissioner. 
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DAMP1ER SALT AWARD 1990 
No. A 23 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Others 

and 
Dampier Salt (Operations) Pty Ltd 

No. 1587 of 1992. 
COMMISSIONER J.F. GREGOR. 

12 July 1994. 
Order. 

HAVING heard Mr M. Llewellyn on behalf of the 
Applicants and Mr R. Gifford on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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CANCELLATION OF AWARDS/ 
AGREEMENTS/ 

RESPONDENTS— 

CHILD CARE CENTRES (PRE SCHOOL 
TEACHERS') AWARD 1983 

No. A3 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Catherine McAuley Centre—Day Care and Others. 
No. 648 of 1994. 

Child Care Centres (Pre-School Tfeachers') Award 1983 
A 3 of 1983. 

CHIEF COMMISSIONER W.S. COLEMAN. 
22 June 1994. 

WARDS/AGREEMENTS— 
Interpretation of— 

HOSTEL SUPERVISORY STAFF AGREEMENT 1980 
No. AG 15 of 1980. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association 
of Western Australia (Incorporated) 

and 
Country High School Hostel Authority 

No. P 56 of 1993. 

COMMISSIONER J.A. NEGUS. 
9 May 1994. 

Order. 
WHEREAS this application was lodged in the Commission 
on 1 December 1993; and 

Whereas the Commission wrote to the Applicant on 
4 March 1994, requesting advice as to the status of this 
application, to which there was no reply; and 

Whereas the Commission again wrote to the Applicant on 
27 April 1994, notifying that in the absence of any further 
notification from it by Friday 6 May 1994, the application 
will be marked discontinued; and 

Whereas the Commission has received no further notifica- 
tion from the Applicant by the aforesaid date; 

Now therefore, the Commission, pursuant to the powers 
conferred on it under the said Act, hereby orders— 

That the application be and is hereby discontinued. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr M. Fitzgerald on behalf of the West Australian 
Municipal Association and Ms C. Fitz Gibbon on tehalf of 
the Respondents; 

And being satisfied that, consistent with their commit- 
ment to Structural Efficiency, that the parties have identified 
the cancellation of this award as a requirement to rationali- 
sation in the child care industry; 

And that the employment of pre primary school teachers 
pursuant to the Children's Services (Private) Award No. 10 
of 1990 is consistent with promoting the objectives of child 
care in the community; 

Now therefore with the consent of the parties I hereby 
order that with effect from 22 June 1994 the provision of the 
Child Care Centres (Pre-School Tfeachers') Award No. 3 of 
1983 not apply for the purpose of regulating employment of 
pre-school teachers in the child care industry. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. A2 of 1994. 

APPLICATION FOR AN AWARD 
ENTITLED "MASTERS DAIRY AWARD 1994". 

NOTICE is given that an application has been made to the 
Commission by The Australian Liquor, Hospitality and 
Miscellaneous Workers' Union, Miscellaneous Workers' 
Division WA Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to employees of Masters Dairy 

who are members or eligible to be members of organisations 



named in Schedule 1 except those engaged as salaried 
employees paid on a monthly basis. 

Schedule 1—Parties to Award. 
Masters Dairy 
86 Radium Street 
BENTLEY 
Australian Liquor, Hospitality & Miscellaneous 
Workers' Union Miscellaneous Workers' Division, 
WA Branch, 
61 Thomas Street 
SUB I AGO 

Transport Workers' Union of Australia 
Suite 302, 82 Beaufort Street 
PERTH 
Metal and Engineering Workers' Union 
1111 Hay Street 
WEST PERTH 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

15 June 1994. 

Application No. AG72 of 1994. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED "THE ST JOHN 

OF GOD HOSPITAL SUBIACO CAREGIVER 
AGREEMENT 1994". 

NOTICE is given that application has been made to the 
Commission by the St John of God Hospital Subiaco Inc. 
under the Industrial Relations Act 1979 for registration of 
the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

2.—Area and Scope. 
This Agreement shall apply to all Caregivers eligible for 

membership of the Australian Liquor Hospitality and 
Miscellaneous Workers' Union (WA Branch), and the 
Hospital Salaried Officers' Association of Western Austra- 
lia (Union of Workers), employed by the hospital throughout 
the State of Western Australia. 

5.—Interpretation. 
In this Agreement; 

(2) "Caregiver" means an employee of the hospital; 
A copy of the Agreement may be inspected at my office 

at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

13 July 1994. 

INDUSTRIAL MAGISTRATE— 

Conn p I dints bofo rc 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 
Industrial Relations Act 1979. 

s.83 
Peter John Cartwright 

and 
Water Authority of WA. 

Complaint No. 267 of 1993. 
Heard: 6 January 1994. 

Delivered: 6 January 1994. 

INDUSTRIAL MAGISTRATE 
W.G. TARR ESQ. S.M. 

The Complainant appeared in person. 
Mr W.A. Lyons appeared for the Defendant. 

Reasons for Decision 
HIS WORSHIP: These are actions brought under the 
provisions of the Industrial Relations Act by way of a 
complaint and there are four breaches of the award to which 
the parties are subject. Three of the alleged breaches have 
been withdrawn, leaving an alleged breach under clause 45 
of the award. 
I have heard evidence from the complainant Mr Cartwright 
in relation to what appears to be some ongoing saga he has 
had with his employer, the Water Authority of Western 
Australia. As I said at the outset, the onus of proof is on the 
complainant to establish that there has been a breach of the 
award by the employer and on the evidence before me, I 
cannot find that there has been a breach to the required 
standard. In fact, I have trouble finding any evidence that 
there has been a breach and I really have no alternative but 
to dismiss the complaint and I do so. 

W.G. TARR, 
Industrial Magistrate. 

IN THE INDUSTRIAL MAGISTRATES COURT 
HELD AT PERTH 

WESTERN AUSTRALIA 
Complaint Nos 1 and 2 of 1994. 

Date Heard: 5th May 1994. 
Date Decision Delivered: 20th May 1994. 

BEFORE 
DENIS REYNOLDS S.M. 

Between: 
Graham McCorry, Complainant 

and 
Harry Edward Schmitz, Defendant. 

Reasons for Decision. 

Appearances. 
MS J SMITH instructed by the State Crown Solicitor 
appeared for Complainant. 

Ms C Brown of the Chamber of Commerce and Industry 
appeared for Defendant. 

The defendant is charged as follows: 
"1. On and between 8 January 1993 and 28 February 

1993, HARRY EDWARD SCHMITZ, being a 
person who altered the position of an employee, 
namely Zoe Williamson ("the employee") in her 
employment to her prejudice by reducing the 
hours of employment of die employee to less than 
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30 hours per week and not rostering the employee 
to work on Sundays or on weekdays after 6.00pm; 
when a reason for doing so was that the employee 
was a member of an employee organisation, 
namely the Shop Distributive and Allied Employ- 
ees Association of Western Australia; contrary to 
Section 96B(l)(a) and (d) and section 96G(1) of 
the Industrial Relations Act 1979. 

2. On and between 8 January 1993 and 6 February 
1993, HARRY EDWARD SCHM1TZ, being a 
person who altered the position of an employee, 
namely Eda Rianhe Jenkins ("the employee") in 
her employment to her prejudice by reducing the 
hours of employment of the employee to less than 
30 hours per week and not rostering the employee 
to work on Sundays or on weekdays after 6.00pm; 
when a reason for doing so was that the employee 
was a member of an employee organisation, 
namely the Shop Distributive and Allied Employ- 
ees Association of Western Australia; contrary to 
Section 96B(l)(a) and (d) and section 96G(1) of 
the Industrial Relations Act 1979. 

The defendant is a proprietor of a number of businesses 
each having its own business name but as a group referred 
to by the defendant as the Elizabeth Book Exchanges. The 
businesses are conducted in premises at Nedlands, Subiaco 
and Fremantle. Both Zoe Williamson ("Williamson") and 
Eda Rainhe Jenkins ("Jenkins") were at all material times 
employed by the defendant. Williamson commenced her 
employment with the defendant in about October 1988 and 
finished on the 20th February 1993. Jenkins commenced 
employment with the defendant in about October 1991 and 
finished on the 13th February 1993. 

The charge in respect of Williamson alleges the offence 
between 8th January 1993 and 28th February 1993. I will 
proceed on the basis that the later date should be the 20th 
Febmary and not the 28th February. The charge in respect 
of Jenkins alleges the offence between 8 th January 1993 and 
6th February 1993.1 will proceed on the basis that the later 
date should be the 13th February 1993 and not the 6th 
February. Nothing turns on these amendments. 

The complaint was made on the 6th January 1994. Both 
charges on die complaint allege offences pursuant to section 
96B(l)(a) and (d) of the Industrial Relations Act 1979 ("the 
Act"). Section 96 of Part VIA of the Act was repealed and 
substituted by the proclamation of the Industrial Relations 
Amendment Act 1993 ("the Amendment Act") with effect 
from 1st December 1993. Section 37 of the Interpretation 
Act operates to preserve the right to initiate proceedings 
alleging an offence pursuant to the repealed legislation. 
Section 37 does not operate to confer on an Industrial 
Magistrate any jurisdiction to hear and determine a charge 
alleging a breach of section 96B of the Act prior to the 1st 
December 1993 brought after the repeal of section 96 of Part 
VIA of the Act. Tbc question therefore is whether an 
Industrial Magistrate had jurisdiction to hear and determine 
an alleged offence pursuant to section 96B of the Act prior 
to the repeal of section 96 of Part VIA of the Act. 

The defendant has conceded that I have jurisdiction to 
hear and determine the charges. Section 961 of the Act 
provided inter alia: 

"961 When a person has been convicted of an offence 
under section 96B or 96F, the Industrial Magis- 
trate before whom the proceedings were brought 
shall, after imposing such penalty for that offence 
as he considers just, " 

Section 20(l)(b) of the Justices Act 1902 provides: 
"20 (1) Whenever by any Act past or future, or by 

this Act, any person is made liable to a 
penalty or punishment or to pay a sum of 
money— 
(b) for any offence, act or omission, and 

such offence, act, or omission is not by 
the Act declared to be treason, felony, 
a crime, or a misdemeanour, and no 

other provision is made for the trial of 
such person 

the matter may, subject to subsection (2), be 
heard and determined by 2 or more justices 
in a summaty manner under the provisions of 
this Act." 

Section 20 (2) has no application in the present instance 
and by virtue of the provisions of section 33 of the Justices 
Act a Magistrate can do alone whatever might be done by 
2 or more justices sitting in Petty Sessions. Also section 96G 
of the Act provides a penalty for a breach of S.96B of the 
Act. 

Arising out of all of this it seems to me that it is implicit 
from the provisions of 961 of the Act that I as an Industrial 
Magistrate have jurisdiction to hear and determine both 
charges. If no such implication is open thus leaving a 
vacuum as to who hears and determines such matters then 
sections 20 and 33 of the Justices Act operate to give a 
Magistrate the power to hear and determine such matters. 

I now turn to consider the two charges on their merits. 
Because the two offences allegedly occurred between the 
dates in January and February 1993 the relevant provisions 
in the Act in respect of such offences apply and not the 
provisions of the Amendment Act. Save of course that in 
respect of penalty the provisions of section 11 of the 
Criminal Code apply. In these cases section 11 has no 
practical effect because the penalty provisions for an 
individual in the Act (section 96G(1)) and the Amendment 
Act (section 96C(3)(a)) are the same. 

The relevant parts of section 96B(1) of the Act are as 
follows: 

"96B(1) A person who— 
(a) dismisses an employee from 
 or alters his position in 
his employment to his prejudice  
when a reason for doing so is that the 
employee  — 

(d) is a member of an employee organisa- 
tion commits an offence." 

The relevant parts of section 96 E of the Act are as 
follows: 

"96E. When in any proceedings for an offence 
under section 96B (1) it is proved that an 
employee was dismissed from or 
his position in his employment was altered 
to lus prejudice while he— 
(a) was a member of an employee 

organisation 
it shall be taken to be proved that a reason 
for that alteration was  
the employee   was   such a 
member   unless the contrary is 
proved." 

The effect of these provisions is as follows. If after having 
assessed the whole of the evidence I am satisfied beyond 
reasonable doubt that (1) Williamson was an employee and 
(2) that her position of employment was altered (3) to her 
prejudice (4) while she was a member of an employee 
organisation then I must turn to consider the reason(s) for 
such alteration. If it gets to this consideration then the 
defendant must satisfy me on the balance of probabDities on 
the whole of the evidence that her membership of an 
employee organisation was not a reason for such alteration. 
If the defendant doesn't so satisfy me on balance then it shall 
be taken to be proved that a reason for such alteration was 
her membership of an employee organisation. The same 
approach needs to be adopted in the case of Jenkins. 

No issue seems to be taken that each and both of 
Williamson and Jenkins were employees. There is ample 
evidence that each and both of them were and I am satisfied 
beyond reasonable doubt that each and both of them were. 

On the issues of alteration and prejudice it is useful to 
consider the days and hours worked by each and both of 



Williamson and Jenkins for the 4 months leading up to the 
8th January 1993. 

Eda Rianhe Jenkins. 

Week com- Total hours Weekdays Weekend 
mencing on or worked work after 6 work 

about Pm 

31/8/92 3072 Fri: 9pm Sat: 10-5 
7/9/92 35 Thurs: 9pm Sat: 10-5 
14/9/92 2872 nil Sat: 10-5 
21/9/92 3172 Thurs: 9pm Sat:10-5 
28/9/92 3572 Thurs: 9pm Sat: 10-5 
5/10/92 2572 Thurs: 9pm Sat: 10-5 
12/10/92 23 nil: 9pm Sat: 10-5 
19/10/92 3272 nil: 9pm Sat: 10-5 
26/10/92 26 Ties: 9pm Sat: 10-5 
2/11/92 28 Ties: 9pm Sun: 10-5 
9/11/92 2572 Wed&Fri: Sat: 10-2 

9pm 
16/11/92 2872 Thurs: 9pm Sat:10-5 
23/11/92 24 nil Sat: 10-5 
30/11/92 2872 Fri: 9pm Sat: 10-5 
7/12/92 
14/12/92 35 Fri: 9pm Sat: 10-5 
21/12192 3372 Thurs: 7.30pm Sun: 10-5 
28/12/92 1472 nil nil 
4/1/93 2572 nil Sat: 10-5 
11/1/93 20 nil Sat: 10-1 
18/1/93 1472 nil nil 
24/1/93 17 nil nil 
1/2/93 7 nil nil 
8/2/93 3 nil Sat: 10-1 

Zoe Williamson. 

Week com- Total hours 
mencing on or worked 

about 
31/8/92 3472 
7/9/92 3472 
14/9/92 3772 
21/9/92 34 
28/9/92 38 
5/10/92 37 
12/10/92 3772 
19/10/92 2972 
24/10/92 3072 
2/11/92 3572 
9/11/92 36 
16/11/92 3772 
23/11/92 3672 
30/11/92 16 

7/12/92 29 
14/12/92 34 
21/12/92 1972 
28/12/92 28 
4/1/93 28 
11/1/93 29 
18/1/93 28 
25/1/93 2972 
1/2/93 3072 
8/2/93 29 
15/2/93 2972 

Weekdays Weekend 
work after 6 work 

pm 

nil Sun: 9.30-5.30 
nil Sat: 9.30-5.30 

Fri: 9pm Sun: 9.30-5.30 
Fri: 9pm Sun: 7.30-3.00 

nil Sun: 9.30-5.30 
nil Sat: 9.30-5.30 

Fri: 9pm Sun: 9.30-5.30 
nil Sun: 9.30-5.30 
nil Sat: 9.30-5.30 

Fri: 9pm Sat: 9.30-5.30 
nil Sun: 9.30-5.30 

Thurs: 9pm Sun:9.30-5.30 
Fri: 9pm Sat: 9.30-5.30 

nil Sat&Sun 9.30- 
5.30 

Fri: 9pm Sun: 9.30-5.30 
Thurs: 9pm Sun: 9.30-3.00 
Thurs: 7pm nil 

nil Sat: 9.30-5.30 
nil nil 
nil nil 
nil nil 
nil Sat: 9.30-1.00 
nil Sat: 9.30-1.00 
nil Sat: 9.30-1.00 
nil Sat: 9.30-1.00 

On the 8th January 1993 the defendant had a meeting with 
Karen Treanor ("Treanor"). She is and was an officer of 
The Shop, Distributive and Allied Employees' Association 
of Western Australia ("the Union"). After this meeting the 
defendant instructed Felicity Coles who was the manager of 
the shops of the businesses to prepare rosters for the 
employees so that for the time being members of the Union 
not be asked to work evenings during the week, Saturday 
afternoons and Sundays and not be rostered for more than 
30 hours. The instruction was also given to maximise the 
hours for the employees who were members of the Union 
within these restrictions in an attempt to reduce the financial 
impact on them. This is the evidence of the defendant. The 
defendant has also given evidence that this instruction was 

given for both Williamson and Jenkins and that it was not 
as easy to reduce the financial impact on Jenkins as it was 
on Williamson because Jenkins was not as experienced and 
was trained for a specific shop namely the shop in the 
Pavilion in Subiaco. 

I find as a fact that such instructions were given by the 
defendant and that the hours worked by each and both of 
Williamson and Jenkins are as I have set out. I am satisfied 
beyond reasonable doubt that the employment of each and 
both of Williamson and Jenkins was altered as alleged 
(subject to my earlier comments on the last days of 
employment) and further that each and both of them were 
prejudiced as a direct consequence of such alteration. 

Both Williamson and Jenkins joined the Union on the 9th 
December 1992 and remained members continuously from 
that date until their last day of employment respectively. 

I now turn to consider a reason for the alteration in respect 
of each and both of Williamson and Jenkins. It can be noted 
that the legislation refers to "a" reason and not "the" 
reason for the alteration. That may be an important point in 
some cases but it is of no consequence in these two cases. 

I have already referred to the meeting of the defendant and 
Treanor on the 8th January 1993. They both met again on 

the 19th January 1993 at the offices of the Union. At this 
second meeting another officer of the Union was present 
namely Anne Alison Knapper. I accept her evidence that 
early in the meeting Treanor told the defendant that the girls 
in the Union had said they were not getting Sunday hours 
and that the defendant replied that that was correct obviously 
because it was cheaper for him to get the other girls to work 
those hours because he did not have to pay them new rates. 

The defendant convened a meeting of his staff on the 22nd 
January 1993 and he recorded minutes of the meeting. The 
minutes provide inter alia that: 

"vi. The Union agreed that members of the union 
should not work 'penalty rate hours' unless they 
are paid the appropriate rate. Union members 
cannot expect to be able to 'waive their entitle- 
ment' to penalty rates in order to obtain more 
hours because the Union acknowledges that this 
may well leave the employer unfairly vulnerable 
to back claims at some time in the future. The 
Union is aware that union members are currently 
only being asked to work within the non-penalty 
hours and below the casual worker's maximum 
hours. For the time being this is a satisfactory 
arrangement." 

A copy of the minutes was facsimiled to Treanor on the 
29th January 1993. She didn't challenge the defendant on 
the content of paragraph vi upon receipt of the minutes. 
However she has given evidence that she told the defendant 
the Award applied to all employees and that it was made 
clear to him that the hours should be shared out as fairly as 
possible. I accept this evidence. I also accept Treanor's 
evidence that there was discussion with the defendant on the 
cut of hours for Jenkins and that Treanor said it wasn't fair 
and further that there was discussion of the possibility of 
back pay claims if the Award was not implemented. 

The defendant when he gave his evidence in essence said 
that paragraph vi of the minutes accurately recorded what 
was discussed at the meeting on the 19th January 1993 save 
that he does concede that the reference to "satisfactory 
arrangement" was not an accurate description. I do not 
accept the defendant's evidence that an agreement was 
reached at the meeting on the 19th January 1993 that the 
members of the Union not work "penalty rate hours". 

Whether the Award applies or not to the defendant's 
businesses is not in point. If the Award does apply then all 
employees and not just members of the Union should be paid 
in accordance with the Award. What is clear in my view and 
I so find is that the defendant's state of mind on the 8th 
January 1993 and thereafter until at least both Williamson 
and Jenkins had left his employee was that while he did not 
necessarily accept that the Award did apply he was prepared 
to accept the possibility that it did. 
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The Award provides inter alia that a "casual worker" 
shall not be engaged for more than 30 hours per week in 
ordinary hours, rates of pay on Saturday after 1.00 pm are 
greater than before 1.00pm., save and except for late night 
trading hours worked after 6.00pm on Monday to Saturday 
inclusive are not ordinary hours and that work performed on 
a Sunday shall be paid for at the rate of double time. Clearly 
the defendant's state of mind that the Award may apply 
formed a basis for him instructing Felicity Coles as I have 
previously mentioned. The defendant did not want to be 
exposed to the possibility of any claim for back pay for 
"penalty rate hours" worked. It is my firm view that at the 
time he believed such possible risk only related to members 
of the Union namely Williamson and Jenkins and if it was 
later settled that the Award did apply then the Union would 
be obliged to pursue the matter of back pay in respect of 
"penalty rate hours". 

The defendant has comprehensively failed to satisfy me 
on balance that the membership of each and both of 
Williamson and Jenkins respectively of the Union was not 
a reason for their respective alterations. Indeed in both cases 
I am positively satisfied it was. 

In conclusion, I am satisfied that both charges are proved. 

IN THE INDUSTRIAL MAGISTRATES COURT 
HELD AT PERTH 

WESTERN AUSTRALIA. 
Industrial Relations Act 1979. 

s.83. 
Metals and Engineering Workers' Union, Western 

Australian Branch 
and 

Jobforce Pty Ltd. 

Complaint No. 255 of 1992. 

INDUSTRIAL MAGISTRATE Heard: 17 November and 
17 February 1994 

A.R. Robins S.M. Delivered: 6 January 1994. 
Mr M. Keogh appeared for the Complainant. 
Mr J. Dixon (of counsel) appeared for the Defendant 

Reasons for Decision. 
HIS WORSHIP: In this case the complaint alleges that 
between 16 June 1991 and—I quote verbatim—18 August 
1992 at Meekatharra the defendant company, being a party 
bound by award number 13 of 1965, as amended, to which 
I shall refer as the Meal Trades (General) Award, 1966, 
failed to pay supperannuation on behalf of its employee, 
Barry McArthur, contrary to clause 34 of the trust deed 
amendment which was tendered as exhibit B. 

A schedule of eight alleged breaches is annexed to the 
complaint. The final allegation refers to a breach for the 
period ending 18 August 1991. Therefore, I believe the year 
1992 on the first page of the complaint is incorrect. Mr 
McArthur, the subject of the complaint, to whom I shall refer 
as the deceased, died on 17 August 1991 as a result of an 
accident on a mine site at Meekatharra, which was the 
subject of a coronial inquiry on 28 April 1992 and the 
coroner's finding has been tendered by consent as exhibit 
K. 

At the date of his death the deceased, a boilermakcr by 
trade, was engaged in work on the Bluebird mine site 
operated by St Barbara Mines Ltd. His employment with St 
Barbara Mines had been arranged through Jobforce, the 
respondent in these proceedings. As Mr McArthur is 
deceased and cannot be called to give evidence, the court 
must assess his situation from documentation produced in 
evidence and from oral evidence. 

The onus lies on the complainant to prove its case on the 
balance of probabilities. The only witness who appears to 
have known the deceased personally was a former work- 
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mate, Mr Curran, who worked on the same site under the 
Electrical Contracting Award, a different award to that 
which applied to the deceased. Mr Curran stated that they 
both filled out time sheets and both had their wages paid into 
a bank account. However, his evidence did not clarify the 
deceased's position insofar as superannuation is concerned. 
This leaves the documents tendered in evidence. 

The evidence of Mr O'Neill is that employees signed 
application forms to become members of a superannuation 
scheme and clause 1.1 of the trust deed tendered as exhibit 
M defines a member as an employee of an employer who 
has applied to the trustee for membership and has been 
admitted as a member of the scheme. 

Mr O'Neill also testified that the payments to the scheme 
are made on a monthly basis by the employer, that the trustee 
determined the payments due and that a return was sent out 
by the "administration people" before the payments fell 
due. No returns have been tendered in evidence. 

In the absence of any such documentation, the court has 
been asked by Mr Keogh, for the complainant, to draw an 
inference that the deceased was a member of a superannua- 
tion scheme, based on exhibit L, the deed of adherence 
signed by die respondent, some photocopied unsigned 
facsimile documents marked exhibits G and F, the authors 
of which have not been called to give evidence and therefore 
I attach no weight to them, and die evidence of Mr O'Neill 
that in October 1990 a superannuation payment was made 
on behalf of the deceased by J.T. Engineering. This firm was 
not the employer of the deceased at the material time. 

This is a complaint of a breach constituting an offence for 
which financial penalties are prescribed if the complaint is 
found proven. Penal legislation must be strictly coinstrued 
and, as I said earlier, the onus lies upon the complainant to 
prove the elements of its complaint. 

I find that the evidence before me falls short of a standard 
which would persuade me, on the balance of probabilities, 
that the respondent has a case to answer. Accordingly, the 
respondent's submission of no case to answer is upheld. 

A.R. ROBINS S.M., 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

s.83 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers' Division WA 

Branch 
and 

Heather Janet Oliver and Kevin James Oliver t/a Club 
Sierra. 

Complaint Nos. 301-302 of 1993 and Nos. 55-58 of 1994. 

INDUSTRIAL MAGISTRATE 
MJ. McGUIRE ESQ. S.M. 

Heard: 18 May 1994. 
Delivered: 18 May 1994. 

Ms D. Blaskett appeared for the Complainant. 
Mr G. Mettam (of Counsel) appeared for the Defendant 

Reasons for Decision. 
HIS WORSHIP: In these matters the defendants are charged 
with various breaches of the Health Attendants Award. They 
have pleaded not guilty to the charges. I propose to give my 
decision extemporaneously. I reserve the right to amend, 
correct or edit it should that become necessary. The first 
determination is the question of whether or not the 
defendants fall within the scope of the award and for that 
purpose it is necessary to look to Clause 4 which provides 
that the award is to apply to all workers employed in the 
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callings listed in Clause 11 by employers engaged in the 
health and physical culture industry as carried on by the 
respondents. 

There is no dispute between the parties that the defendants 
are not named respondents to the award, but the complainant 
seeks to establish that their business activity falls within the 
scope of the award. By exhibit A it is established that the 
two named defendants are the proprietors of a business name 
called Club Sierra. Mr Lamp gave evidence that he in the 
past conducted a business which 1 understand was Sports- 
men's Health Studio. 

He said that he had knowledge of the defendants' business 
and he gave evidence that the business that he conducted and 
the business that the defendants conducted were similar. The 
witnesses who have been called by the complainant said that 
the business was run basically as a health club, that it 
included a gymnasium, a spa, a swimming pool, squash 
courts. The last witness who gave evidence—Mr Bower I 
think his name was—said that he had been the manager of 
Club Sierra for some 272 years and that prior to that time 
the business had been conducted as squash courts and that 
the name was changed about 272 years ago and now it 
operates under the name of Club Sierra. 

He of course was at pains to establish that the major part 
of the business was the squash courts, and I could not help 
noticing that his evidence was very similar to the evidence 
given by the defendants, even as to the words used. There 
was also placed into evidence a number of newspapers—for 
want of a better word—which contained advertisements of 
the business Club Sierra, and certainly those advertisements 
draw no distinction between gymnasium, squash courts, spa, 
sauna, indoor heated pool, aerobics, water aerobics. 

So at the end of the evidence I am certainly persuaded to 
the required degree that the business conducted by the 
defendants falls within the scope of the award and it then 
becomes necessary to determine whether or not the 
allegations made against them have been substantiated. 
There is again no dispute between the parties, as I 
understand it, that both Mr Bell and Mr Smart were initially 
employed as Gym Instructors. 

The letter dated 20 November addressed to Mr Bell 
informed him that he was being employed as a gym 
instructor with Club Sierra. The letter to Mr Smart of the 
same date informed him that he had been employed as a 
part-time gym instructor with Club Sierra. Mr Smart's 
evidence was that despite the terms of that letter, in fact he 
was informed and did in fact assume duties on a full-time 
basis. 

The defendants seek to establish that there was a variation 
from that term of employment and have placed into evidence 
firstly a letter dated 15 December 1991 addressed to Mr 
Bell, and secondly what appears to be a copy of a with 
compliments slip addressed to Mr Bell informing him of a 
pay increase, and these documents have been tendered for 
the purpose of establishing that both Mr Bell and Mr 
Smart—that their employment was changed from gym 
instructor to trainee-managers. 

It is to my mind no insignificant that both Mr Bell and 
Mr Smart denied receipt of the variations of the terms of 
employment—if I can use that expression. Mr Smart at a 
time when he had been outside the Courtroom cannot in any 
way have known what Mr Bell had said on the issue. When 
it comes to the defendants' case in general I think it bears 
comment that the defendants' oral testimony is in conflict 
with the documentary evidence that is placed before me. 

The defendants seek to establish that the employees left 
en masse around about 26 June 1992. The complainant's 
witnesses say that they were dismissed en masse on 17 July 
1992 and informed that if they wanted their jobs back they 
could apply through Skilled Engineering. Mr Oliver gave 
evidence on his own behalf and at one stage was asked to 
name the female person who had made complaints against 
Mr Smart. 

He initially said that he would have to be in contempt of 
Court rather than to disclose that information. When he was 
informed by me that he was at risk of imprisonment he then 

conveniently said, "I don't remember". In further cross- 
examination he was asked specific questions and he simply 
refused to answer. So that on the question of credibility I 
find it very difficult to rely upon Mr Oliver's evidence. 

The evidence of Mr Bower, as I say, even in the terms of 
the words used, was almost identical to the evidence given 
by the two defendants and it is not to my mind without 
significance that Mr Bower is still in the employ of the 
defendants and may to some extent feel beholden to them. 
At the end of the evidence I am satisfied that the 
complainant has established each element of each charge 
against the defendants and I find the defendants guilty of 
each charge. 

M.J. McGUKE, 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

s.83 
Australian Railways Union of Workers West Australian 

Branch 
and 

Western Australian Government Railways Commission. 
Complaint Nos. 137-143 of 1994. 

INDUSTRIAL MAGISTRATE 
D.J. REYNOLDS ESQ. S.M. 

Heard: 15 June 1994. 
Delivered: 15 June 1994. 

Mr A. Dzieciol appeared for the Complainant. 
Mr D.F. Johnston appeared for the Defendant. 

Reasons for Decision. 
HIS WORSHIP: I will read the first of the group of 
complaints because, as has been mentioned, each and all of 
the complaints are essentially the same. There is one slight 
variation on the last complaint that relates to the number of 
hours. The total number of hours worked on the last is said 
to be 27 and on each and all of the others its 26t. That slight 
variation has no consequence in the context of the decision. 

So choosing the first of the complaints, the schedule 
attached to the complaint which makes the allegation 
provides that on the 30th day and the 31st day of January 
1994, Westrail, being an employer bound by Award No. 18 
of 1969 (Railway Employees Award) at Lake Julia (near 
Southern Cross) require employee Robert Bol, Service 
Number 05857 to work in excess of 10 hours in the one day, 
namely 2672 hours, comprising 23 hours working on site, 
3 hours and 15 minutes travelling to the work site and 15 
minutes travelling from the work site at the conclusion of 
the work. The breach is said to be a breach pursuant to 
Clause 39 subclause (2)(e) of the award. 

The complainant construes Clause 39(2)(e) of the award 
to mean that an employer cannot require an employee to 
work in excess of 10 hours in any one day. Two points 
readily emerge from this. First, die complainant makes 
reference to 10 hours per day when Clause 39(2)(e) makes 
reference to the "ordinary hours of work prescribed herein 
shall not exceed 10 on any day". The complainant has 
deleted reference to the word "ordinary". Secondly, the 
complainant has alleged that the defendant required each 
and all of the named employees to so work. No mention has 
been made during the course of submissions on what 
"require" means. I am not sure if the complainant uses 
"required" in the complainant to mean asked or requested 
or whether the word "required" is used to mean ordered or 
demanded as a necessity. 

I raise this at the outset because it has been submitted on 
behalf of the complainant that an employer cannot make an 
employee work whatever hours the employer rules to do. 
Now, it is important to bear in mind that the complainant 
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carries the onus on each and all of these complaints. If I can 
first deal with the word "required" to mean ordered or 
demanded as a necessity. In doing so I am taking up the 
submission on behalf of the complainant as just mentioned. 

What is contemplated in this scenario is that if an 
employee refuses to comply with the order or demand by the 
employer to work the excess hours, then the employer can 
impose some sort of sanction against the employee for such 
refusal. There is nothing in the agreed facts before me and 
there is nothing before me by way of evidence in any other 
form that the defendant so required any of its employees 
named in the complaints to work the hours they did. All that 
can be concluded from the material properly before me on 
this point is that the employees did certain hours of work 
and that such work was taken to be work done in the employ 
of the employer. 

There is nothing to suggest any of the employees did any 
hours of work in excess of 10 unwillingly or under any sort 
of protest. If Clause 39(2)(e) should be construed as the 
complainant submits and "required" means that the 
employer demanded as a necessity or ordered the employees 
to do the work, then the complainant clearly has failed to 
put evidence before me such that it can be said that it has 
discharged its onus. At best, all that can be concluded from 
the material properly before me is that the defendant 
employer asked or requested each and all of the employees 
to work over the time that they did and they simply did so. 

I have gone to the trouble of making these comments 
because I do not want my decision on these complaints to 
be misunderstood in any way or interpreted too widely. 
Because of the limited extent of the evidence before me, as 
I have mentioned, these decisions are not authority for the 
proposition that an employee must work in excess of 10 
hours on any day as ordered by an employer or otherwise 
face the prospect of some sanction. That is a matter that can 
await another day in another case and on facts that raise the 
issue as one that needs to be determined. 

I return now to consider whether the defendant employer, 
in at least asking or requesting the employees to work the 
hours that they did and the employees working the hours that 
they did, was in breach of the provisions of Clause 39(2)(e) 
of the Railway Employees Award No. 18 of 1969. In my 
opinion. Clause 39(2)(e) does not provide a prohibition such 
that the total number of hours that may be worked by an 
employee on any one day shall not exceed 10 or 12 (see 
Clause 39(2)(e)(i) and (ii) respectively) or at all. Further, 
firstly, clause 39(2)(e) refers to ordinary hours of work and 
not hours or maximum hours. Secondly, Clause 39(2)(e) 
must be read having regard to the award as a whole. 

Ordinary hours of work per day does not mean the total 
or maximum hours of work per day. In addition to ordinary 
hours of work, both the award and the 76-hour 9-day 
fortnight agreement make provision for overtime and 
Saturday and Sunday time. Further, it can be noted that 
Saturday and Sunday time are excluded from ordinary hours. 
Clause 39(2)(c) of the award provides that no day's work 
shall exceed 8 hours without payment of overtime. By 
reference to Clause 39(2)(c) and reading it in conjunction 
with the provisions of Clause 40 on overtime and in 
particular Clause 40(2)(a) and Clause 40(2)(g), it is clear 
that the award leaves the way open for the total number of 
hours worked on any one day to exceed 10 or 12 as the case 
may be. 

Further, it can be noted that notwithstanding the provi- 
sions of Clause 40(2)(g)(ii) to (iv) inclusive, even Clause 
40(2)(g)(i) itself which expressly provides for 8 consecutive 
hours off duty is qualified with the words "wherever 
reasonably practicable". 

In respect of the hours worked on 30 January 1994, which 
was a Sunday, firstly, no hours in excess of 10 were treated 
as ordinary hours. Time and a half was paid for travel and 
double time was paid otherwise. Secondly, further and in 
any event, Sunday is excluded from ordinary working hours. 
As I previously mentioned. Clause 39(2)(e) makes reference 
to ordinary working hours. As I previously mentioned. 
Clause 39(2)(e) makes reference to ordinary working hours. 

74 W.A.I.G. 

In respect of the hours worked on 31 January 1994, firstly, 
any day in Clause 39(2)(e) means any calendar day, in my 
view, that is between or immediately after midnight to the 
next midnight and save and except for that, it doesn't mean 
any continuous 24 hour period. Further to that, it cannot be 
said, therefore, that the hours on Monday can be added to 
the hours on Sunday in order to resolve the matter. The hours 
on Monday need to be looked at in separation to the hours 
on Sunday. In doing that, in any event, the hours on Monday 
didn't exceed 10. So for all of those reasons I am of the view 
that each and all of these complaints fail and should be 
dismissed. 

D.J. REYNOLDS, 
Industrial Magistrate. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Bailey 

and 
Wattyl Australia Pty Ltd. 

No. 1693 of 1993 and No. 155 of 1994. 
COMMISSIONER A.R. BEECH. 

23 June 1994. 
Declaration and Order. 

WHEREAS the Commission has before it two applications 
claiming that the applicant was unfairly dismissed on two 
occasions by the respondent; 

And whereas in the absence of agreement being reached 
between the parties at conference proceedings, the matter 
was set down for hearing and determination; 

And whereas prior to the conclusion of the hearing and 
determination of these matters the parties advised the 
Commission that they had conferred and reached agreement 
in the matters; 

And whereas the parties jointly have requested that the 
Commission issue the following orders in these matters; 

And whereas the Commission believes that the joint 
request of the parties should be agreed to; 

Now therefore, I the undersigned, Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order:— 

(a) In the matter of application numbered 155 of 
1994: 
(1) The Commission declares that the applicant 

was unfairly dismissed by the respondent; 
and 

(2) The application otherwise be dismissed with 
no further orders as to re-instatement, costs 
or otherwise. 

(b) In the matter of application numbered 1693 of 
1993: 
(1) The Commission declares that the applicant 

was unfairly dismissed by the respondent; 
and 

(2) The application otherwise be dismissed with 
no further orders as to re-instatement, costs 
or otherwise. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Robert Berryman 

and 
South West Association for the Physically 

Handicapped—W.A. Inc. 
No. 1621 of 1992. 

COMMISSIONER J.A. NEGUS. 
17 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: By this application, Mr R. 
Berryman alleged that he was unfairly dismissed from his 
position as Bus Driver/Handyperson by the South-West 
Association for the Physically Handicapped, and sought 
reinstatement. 

Although the application was lodged pursuant to 
S.29(l)(b)(i) of the Industrial Relations Act, the applicant 
was at all times represented by officers of the Hospital 
Salaried Officers' Association, acting as his agents. There 
had indeed been a conference convened on 24 November 
1992, pursuant to S.44 of the Act, on the request of the 
Association. The parties did not reach an agreement at that 
conference and the employer proceeded to terminate the 
employment contract of Mr Berryman. 

The applicant said that he was employed by the 
South-West Association for two and a half years and that 
his work was of a high standard. He believed that he was 
dismissed as a result ofhis drawing attention to occupational 
health and safety matters and improved work practices. In 
March 1992 he had been given an unsatisfactory rating 
following an appraisal of his work performance. In October 
1992 he was advised by his supervisor that his dismissal was 
being recommended to the Board. On 13 November, the 
Board President handed him a dismissal letter. The 
conciliation conference held on 24 November did not 
persuade the employer that Mr Berryman should be given 
a second chance. 

The dispute proceeded to hearing over a two day period 
in Bunbury. Mr Panizza appeared for the Applicant and he 
argued in the main that Mr Berryman had not been given 
sufficient opportunity to remedy the shortcomings in his 
work performance which had been identified. He suggested 
that the employer had not complied properly with its own 
Policy and Operating Procedure document (Transcript— 
Exhibit A2). There had been some confusion, it was 
suggested, between performance appraisal as a developmen- 
tal tool, and disciplinary proceedings. The Applicant was 
said to have attempted to improve his performance and he 
was not given any clear warning that his job was at risk. 

Evidence was adduced in support of the Applicant from 
Ms L.C. Majewski, the Assistant Co-ordinator at Morrissey 
Homestead, the day care facility operated by the Respondent 
employer, and from Ms J.M. Oxley, a member of the Board 
of die Association. At the end of the day, their testimony did 
nothing to advance the Applicant's claim. After searching 
cross examination by Mr Smith (of Counsel), who appeared 
for the employer, one was left with the impression that Mr 
Berryman's work efforts were indeed unsatisfactory and that 
he quite improperly attempted to use Ms Oxley to 
undermine the position of the Co-ordinator, Ms Whitelaw. 

Mr Berryman's own evidence was a careful attempt to 
paint the picture of an honest, hard-working innocent victim, 
being 'picked on' by the Co-ordinator, Ms Whitelaw, for 
reasons he could not fathom. Mr Smith's cross examination 
exposed the Applicant's refusal to face the truth and left the 
employer with virtually no case to answer. 

Evidence for the respondent was led from the Board 
President, Mrs Barnes—Bunbury's Citizen of the Year and 
from Ms Whitelaw, the Co-ordinator. It is clear from that 
evidence that Ms Whitelaw supervised and managed Mr 
Berryman's performance properly and appropriately. Her 
record keeping was beyond reproach and the increasing 

sense of frustration caused by the Applicant's slack and 
uncooperative approach to his duties was painfully obvious. 

Mrs Bames, a woman of insight and long, practical 
experience in the workforce, displayed firm leadership and 
a keen appreciation of the damage that Mr Berryman's 
continued employment was doing to the working climate of 
Morrissey House. Her evidence was clear and succinct and 
to be preferred to that of the Applicant, as was the testimony 
of the other witnesses. 

One must feel some sympathy for Mr Panizza who was 
bound to give his union member adequate representation and 
to accept Mr Berryman's fanciful view of events at face 
value. 

The evidence in no way supports his claims of unfair 
treatment. The application is determined by an order of 
dismissal. 

Appearances: 
Mr C. Panizza appeared on behalf of the Applicant. 
Mr D. Smith (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Robert Berryman 
and 

South West Association for the Physically 
Handicapped—W.A. Inc. 

No. 1621 of 1992. 
COMMISSIONER J.A. NEGUS. 

17 June 1994 
Order. 

HAVING heard Mr C. Panizza on behalf of the Applicant 
and Mr D. Smith (of Counsel) on behalf of the Respondent, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the application be and is hereby dismissed. 
(Sgd.) J.A. NEGUS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Elizabeth Jean Hogg 
and 

Angiel Pty Ltd trading as Fremantle Prison Guardians. 
No. 186 of 1993. 

COMMISSIONER S.A. KENNEDY. 
10 May 1994. 

Reasons for Decision. 
THE COMMISSIONER: This application by Elizabeth Jean 
Hogg ("the applicant") was brought pursuant to section 
29(b) of the Industrial Relations Act 1979 as amended by 
way of filing on 18 February 1993. By it the applicant 
claimed that she was unlawfully or unfairly dismissed and 
was entitled to unpaid contractual benefits. Answers 
opposing the claim were filed by the respondent, Angiel Pty 
Ltd trading as Fremantle Prison Guardians. 

It appears conciliation between the parties was unavailing 
and the dispute proceeded to hearing before (then) Commis- 



1780 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

sioncr O.K. Salmon who issued a decision on 16 June 1993. 
In his reasons for decision Salmon C. reviewed the evidence 
before him and observed that there had been no repudiation 
of her contract of service by the applicant as alleged and 
further "for the reasons just given she was unfairly treated". 
However, he went on to conclude that the application should 
be determined by way of an order for dismissal because 
there was no employer—employee relationship and thereby 
no jurisdiction for the Commission. 

The applicant appealed this decision. The Full Bench, on 
a consideration of the facts, concluded that the Commission 
at first instance had erred in law in that there was indeed 
jurisdiction for the Commission to determine the claim. This 
was the only conclusion at first instance to be overturned. 
That is, and this was expressly noted, the conclusion of 
Salmon C. that the applicant was treated unfairly was not 
disturbed. The parties to the appeal acknowledged this. 

This then left the question of relief. This question was 
remitted but, owing to the fact that Salmon C. by then had 
resigned his commission, it was allocated to be dealt with 
by the Commission as constituted here. 

The question to be determined here then is whether the 
respondent should be ordered to re-employ the applicant and 
to compensate her for loss of contractual benefits. The 
parties have been heard on that question. By agreement 
between them this was limited to submissions with the 
transcript of evidence and the exhibits from the hearing 
before Salmon C. being relied on to establish the respective 
positions. No further evidence was brought or witnesses 
caUed. 

The facts of the contractual arrangements between the 
parties are not contentious. They are summarised as follows. 

The respondent operates a tour guide business involving 
the conducting of public tours of the premises located at 
Fremantle which had served as a prison for many years. It 
does so under lease arrangements with the Minister for 
Works of the Western Australian Government. The respon- 
dent is a company acquired for that purpose. It is owned by 
the applicant who holds 50% of the issued shares and by 
Colin and Beryl Dymock who hold the other 50% of issued 
shares between them. The Applicant and Colin and Beryl 
Dymock are guarantors of the business under the lease 
arrangement. As directors of the respondent company, the 
applicant and Colin and Beryl Dymock consented amongst 
themselves that each would be employed as managers of the 
tour operations. 

On 20 January 1994 Beryl and Colin Dymock held a 
meeting and, without notice to the other director (the 
applicant) of this intention, appointed themselves managing 
directors and summarily dismissed the applicant from her 
employment with two weeks' pay in lieu of notice. As noted, 
the conclusion of Salmon C. that this dismissal was unfair 
is not contested. 

The respondent's case was put first here. It was submitted 
that in line with the reasoning of Wilson J. in Slonim v. 
Fellowes [(1984) 154 CLR 505] the power to order 
reinstatement is one to be exercised with great care. It was 
acknowledged that the probability of discomfort or embar- 
rassment in the work place was not sufficient to avoid such 
an order. However where reinstatement was impractical or 
where the management has a genuine distrust or lack of 
confidence in the employee or a reinstatement would 
adversely affect the staff morale then, the respondent 
submitted, the Commission should decline to order rein- 
statement. 

The respondent rejected any proposition that because of 
the management/ownership structure of the respondent 
business the employer—employee relationship here should 
be categorised as "horizontal" as against what was 
described as the usual "vertical" arrangement applying. 

It says that the evidence demonstrates that the manage- 
ment of the respondent business in the form of Colin and 
Beryl Dymock have a genuine distrust and lack of 
confidence in the applicant. Further it says that the evidence 
demonstrates that reinstatement of the applicant would have 
a deleterious effect on the morale of other staff and that the 

probability of serious industrial disharmony in the work 
place is high should that occur. 

The respondent submits that even if counsel for the 
applicant is correct about a "horizontal" employment 
relationship there is ample evidence to hold that it has 
irretrievably broken down. This, it says, should dispose of 
the matter, [see Max Winkless Pty Ltd v. Bell, (1986) 66 
WAIG 847 and Mouritz v. Shire of Esperance, (1990) 70 
WAIG 2130], 

It was also submitted that the onus rested on the applicant 
to establish why an order for reinstatement should issue. 
And the Commission was urged to have regard for what was 
said to be a claim by the applicant for reinstatement in the 
position from which she was dismissed and with exactly the 
same duties which, it was submitted, the applicant would see 
as then "concreted" and immune from any exercise of 
managerial prerogative whatsoever. 

In support of these submissions counsel for the respon- 
dent, Mr Offer, referred extensively to the transcript of 
witness evidence and the exhibits. 

The applicant's case in support of the claim for 
reinstatement without loss of contractual benefits can be 
summarised as follows. In the event of unfair dismissal the 
Commission should look to reinstatement of the employee 
unless there is good reason otherwise. [See the Winkless and 
Mouritz cases, supra]. The power to order reinstatement is 
a matter of discretion having regard for all the circumstances 
and is to be exercised in accordance with s.26 of the 
Industrial Relations Act 1979 as amended. Genuine mistrust 
and lack of confidence in an employee, validly based on 
reasonable grounds, may militate against any re-employ- 
ment but this could not be said on the evidence to apply here. 

The applicant submitted that it is material to the 
consideration of the circumstances that it involves two 
managers and shareholders acting against a fellow manager 
and shareholder and is not simply a case of management 
acting against an employee. Further it was submitted that the 
fact that the applicant remains a major shareholder of the 
respondent, is one of its three directors and remains a 
guarantor under the lease arrangements is relevant. As such, 
according to her counsel, Mr Hotchkin, she has a direct 
continuing financial interest in being a manager of the 
respondent business and, as the only one of the three 
managers employed by the respondent with previous 
experience in the tourism industry, has skills of fundamental 
importance to the functioning of the operations. 

The applicant also submits that there is no good reason 
arising out of staff "morale" or any other reason to do with 
other employees why she should not be re-employed. 
Attention was drawn to the evidence of other witnesses in 
the case at first instance in support of this submission. It was 
further submitted that responsibility for the morale of the 
staff was one for the Dymocks too and that the only 
reasonable construction to be put on the evidence of the 
relationship between the applicant and the Dymocks to the 
point of dismissal was that it was difficult and there were 
personality clashes. According to the applicant, any discom- 
fort or embarrassment the respondent might experience per 
Beryl and Colin Dymock if she was reinstated would not be 
sufficient or good reason to deny the applicant that remedy. 

It was denied that the applicant saw an order for 
reinstatement as a means for "concreting" her position in 
the respondent business to the exclusion of any change by 
or control of management. According to Mr Hotchkin it 
would simply, and again, be a matter for fair and reasonable 
treatment in all the circumstances on resumption of an 
employment relationship. 

As with the respondent's case, the Commission was taken 
extensively to passages in the transcript of witness evidence 
which were said to support the contentions that there was 
not, or not sufficient, reason to conclude that mistrust or lack 
of confidence in the applicant or the likelihood of poor staff 
morale should result in a decision to decline to reinstatement 
the applicant. 

I turn now to my conclusions in.this matter. These have 
not been arrived at easily. The claim before Salmon C. 
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involved some nine days of hearing. There was extensive 
witness evidence produced. The principals gave evidence as 
did other employees, other persons involved in a business 
sense with the respondent's operations and persons called 
upon to attest to the respective qualities exhibited by the 
applicant in her work and in connection with the Dymocks 
and similarly, their relationship with her. 

And now, in considering the question of whether the 
employment relationship should be re-established I am 
invited to examine all that evidence to conclude that it 
should be or in the alternative that it should not. That is, in 
the light o the finding of unfairness (which is not contested), 
I must determine on the evidence whether there should be 
a remedy imposed or not; with the means of remedy limited 
per the dicta of the Pepler case and subsequent decisions of 
the Industrial Appeal Court [see Robe River Iron Associates 
v. ADSTE, (1988) 68 WAIG 11 (Pepler's case); Kounis 
Metal Industries Pty Limited v. TWU, (1993) 73 WAIG 14; 
Coles Myer Ltd t/a Coles Supermarkets v. Coppin and 
Others, (1993) 73 WAIG 1754] to the singular: an order for 
re-employment with compensation for loss of contractual 
benefits as a corollary. 

In this respect I note that the legislation was amended 
with effect on 1 December 1993 to provide for a power to 
order "stand alone" compensation (though only if an order 
for re-employment has issued and is rescinded). However 
this application is not caught by those amendments. 

I have examined, and indeed re-examined, the tran- 
scripted evidence and exhibits before me in the context of 
the prospects for an order for re-employment. It is clear that 
the relationship between the Dymocks and the applicant 
shortly before the termination of her employment was quite 
fraught with tension and mutual suspicion. And it appears 
that the causes of this were manifold and by no means 
limited to the Dymocks' conduct. It appears that the 
applicant, at times, spoke at least intemperately to others 
about her relationship with the Dymocks. 

But the role of the Commission here is not to apportion 
blame or to arrive at conclusions as to cause as to what has 
happened. It is to evaluate the evidence with a view to 
determining whether the primary relief of an order for 
re-employment should be made. It is an exercise of 
discretionary power pursuant to section 26. It is not one to 
be exercised lightly. In saying that I accept in general the 
comments of Wilson J. in Slonim v. Fellowes [supra] that 
the power to intervene to force the restoration of an 
employment relationship is one to be exercised with care. 
However it needs to be remembered that the question in that 
case was whether there was jurisdiction under the then 
Victorian legislation to deal with a claim of unfair dismissal. 
It did not go to any question of remedy at all. Further, that 
observation by Wilson J. was clearly in the context of his 
immediately preceding statement that the power to order 
reinstatement (even though not expressed in the legislation 
being considered) as one remedy— 

forming part of the recognized armoury of available 
remedies in the pursuit of harmonious industrial 
relations. 

[at page 515] 

The doctrine of the Pepler decision by the Industrial 
Appeal Court most recently reinforced by its (as yet 
unpublished) decision in Federated Miscellaneous Workers' 
Union of Australia, WA Branch and Nappy Happy Hire Pty 
Ltd t/a Nappy Happy Service (issued on 14 April 1994) does 
not allow of an "armoury" of remedies for unfair dismissal 
under the legislation in this state. It allows of one remedy: 
re-employment. That doctrine is still in force for the 
purposes of this matter. 

Thus the power to order re-employment is one to be 
exercised with care and having due regard for section 26 of 
the Act; and the fact that, in law, it is the only remedy 
available is surely part of that consideration. 

In considering the prospects for re-employment I do not 
accept the emphasis of counsel for the applicant that the 

employment relationship here is what was termed ' "horizon- 
tal" in nature, was so unusual or unique that the position of 
the applicant, with her vested interest in ownership, 
management and control of the respondent business should 
particularly support her case here for re-employment. 

And, in case there is any doubt, I make express that an 
order for re-employment is simply that. It re-imposes rights 
and obligations, usually in the terms which existed prior to 
dismissal but not always. And in that restored employment 
relationship there is no warrant for a presumption that the 
right to manage has been disposed of or fettered or that the 
employment conditions, in terms or in the duties and/or 
responsibilities to be carried out are set "in concrete". 

However, having regard for what is before me, I have 
concluded that, on balance, an order for re-employment 
should issue. I have arrived at this decision with some 
difficulty and only after careful evaluation. It may be that 
this could be bom in mind by the applicant and others even 
as she succeeds here. 

I am not prepared to finalise the sum of compensation for 
lost contractual benefits without hearing further from the 
parties. This can occur at the speaking to the minutes of 
order. This will be listed in approximately 10 days time. In 
the meantime I expect the parties to confer with a view to 
arriving at a common sum. In so conferring they should 
appreciate that I do not accept as axiomatic that the order 
for compensation which will issue can only be for the total 
period from the dismissal to re-employment. 

Minutes now issue. 

27 May 1994 
Minutes reflecting the decision to order the re-employ- 

ment issued on 10 May 1994 along with the reasons. 
Included in those minutes was a provisional order that the 
respondent pay compensation to the applicant for loss of 
contractual benefits. The provisional nature of that order was 
based on the conclusion that the parties should have an 
opportunity to confer before it was finalised as to the sum 
to be paid and the date for payment. The parties were further 
heard then on 20 May 1994. At that time the Commission 
was told that counsel for the parties had indeed conferred 
in an endeavour to reach a common sum of moneys but that 
while some progress had been made, there were still 
outstanding issues which went to matters of onus re 
mitigation of costs. 

In the circumstances I considered it appropriate to adjourn 
the matter for another seven days to allow time for further 
discussions and/or exchange of information as appropriate 
between the parties with them to report back at the end of 
that time. In the event that agreement as to the sum to be 
included in the order as compensation had not been reached 
by then the parties would be expected to proceed to put their 
respective arguments. 

In the event the parties did settle on the sum of $33,200.00 
to be inserted in the order as compensation for loss of 
contractual benefits up to the date of further hearing. Further 
it was suggested that the applicant's position in respect of 
contractual benefits after that date (in the context of an 
imminent application for a stay pending appeal) could 
nonetheless be accommodated by an addition to the order 
to the effect that the sum equivalent to a daily pay rate of 
$100.00 on the basis of five days work in each week be paid 
weekly to the applicant commencing from 27 May 1994. 

The minutes which now issue reflect these developments. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth lean Hogg 

and 
Angiel Pty Ltd trading as Fremantle Prison Guardians. 

No. 186 of 1993. 
COMMISSIONER S.A. KENNEDY. 

30 May 1994. 
Order. 

HAVING heard Mr M.C. Hotchkin of counsel on behalf of 
the applicant and Mr T.H. Offer of counsel on behalf of the 
respondent now therefore I the undersigned pursuant to the 
powers conferred by the Industrial Relations Act 1979 do 
hereby order— 

1. That Elizabeth Jean Hogg be re-employed by 
Angiel Pty Ltd trading as Fremantle Prison 
Guardians within 21 days of the 10th day of May 
1994 in the position from which she was dis- 
missed and on the same terms and conditions 
which existed at the time of dismissal. 

2. That the sum of $33,200.00 be paid by Angiel Pty 
Ltd trading as Fremantle Prison Guardians to 
Elizabeth Jean Hogg within 21 days of 10 May 
1994 as compensation for loss of contractual 
benefits from die 22nd day of January 1993 to the 
27th day of May 1994. 

3. That on and from on the 27th day of May 1994, 
a sum calculated at the rate of $100.00 per day for 
a 5 day working week for any additional loss of 
contractual benefits, be paid weekly by the 
respondent to the applicant. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Maria Vieweg 

Armadale T.A.F.E. 
Western Australian Department of 

Training. 
No. 334 of 1994. 

COMMISSIONER C.B. PARKS. 
7 June 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 

submissions, as edited by the Commissioner.) 
THE COMMISSIONER: At the commencement of proceed- 
ings the Commission was informed by the agent for the 
Western Australian Department of Training that it had been 
the employer of the applicant and that the facility at which 
she had been employed is wrongly named as such. The point 
was not conceded by the applicant, however in order to 
expedite the proceeding the Commission decided to cite the 
aforementioned body as the second respondent to the 
application. 

The applicant asks that the hearing of her application be 
adjourned so as to allow her time to seek legal aid to 
prosecute her action. The Commission is not disposed to 
grant an adjournment because of the facts of the matter 
before it. Although there is limited information before the 
Commission, I am satisfied from the particulars given within 
the notice of Application filed, and from what has been said 
from the bar table, that the application is a nullity. 

This application has been commenced by a Notice of 
Application filed in the Registry on 22 March 1994. Therein, 
particular (6)(b) states that the employment of Ms Vieweg— 

"Ended 1994 Tfcrm 16 Feb 1994. " 
At particular (11) Ms Vieweg states that the notice given 

to terminate her services was— 
"Phone call Jan 27—school term—took effect Feb 

16 = 372 weeks. " 
The Notice of Answer and Counter Proposal filed in 

response to Ms Vieweg's application is a statement made 
by W. Lamotte, Assistant Officer-in-Charge, Armadale 
T.A.F.E., which declares that— 

"On the 27 January, 1994, I rang M. Vieweg's to 
inform her that I would not be re-employing her this 
year. " 

On 14 April 1994 the Commission caused a letter to be 
forwarded to the applicant wherein she was informed that 
her application appeared to have been filed outside of the 
28 day period allowed by s.29(2) of the Industrial Relations 
Act 1979 (the Act). Therein the applicant was also advised 
to read the decision on point in matter 27 of 1994—E.J. 
Richardson v. Cecil Bros Pty Ltd (now reported 74 WAIG 
1017) and to then advise the Commission as to her intentions 
regarding her application. 

In response thereto, Ms Vieweg wrote to the Commission 
on 11 May 1994 stating a view that her dismissal had not 
been effected until 17 March 1994 and therefore the 
application is competent. Enclosed therewith is a statement 
of purported events relating to the dismissal, which alleges 
that communications occurred up to 17 March 1994 with 
persons who were the superiors of W. Lamotte. The events 
cited by the applicant indicate that the action taken by W. 
Lamotte to dismiss was, at the most, reviewed but never 
revoked. 

Ms Vieweg did not recommence duty at the start of the 
school year on 16 February 1994. In my view that is 
sufficient to indicate that the dismissal by W. Lamotte took 
effect, at the latest, on that date. 

Between 16 February 1994 and 22 March 1994 is a period 
greater than 28 days. Thus, pursuant to s.29(2) of the Act, 
the claim of Ms Vieweg could not be brought before the 
Commission and therefore the application purportedly filed 
in the Registiy, is made contrary to the law. Accordingly the 
application is a nullity and the Commission is without 
jurisdiction to deal with it. I will therefore issue an order 
dismissing the application for the want of jurisdiction. 

Appearances: Ms M. Vieweg appeared on her own behalf. 
Mr T. Rynn appeared on behalf of the second-named 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Maria Vieweg 

and 
Armadale T.A.F.E. 

Western Australian Department of 
Training. 

No. 334 of 1994. 
COMMISSIONER C.B. PARKS. 

5 July 1994. 
Order. 

HAVING heard Ms M. Vieweg on her own behalf and Mr 
T. Ryim on behalf of the second-named respondent, the 
Commission, pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed for 
the want of jurisdiction. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 

Cable Sands Pty Ltd 
No. C 234 of 1994. 

COMMISSIONER J.F. GREGOR. 
6 July 1994. 

Direction. 
WHEREAS on the 13th of June 1994, The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (the AWU) applied to the Commission for a 
conference pursuant to Section 44 of the Industrial Relations 
Act 1979, for the purpose of discussing a dispute between 
it and Cable Sands Pty Ltd; and 

Whereas on the 1st of July 1994, the Commission 
conducted a conference and inspections on the Jangardup 
site; and 

Whereas during the conference, the AWU raised a 
number of issues in an attempt to resolve them; they 
included, amongst other things, a warning issued to Russell 
White, place of commencement of woric, provision of 
adequate car parking, provision of suitable mid-shift meal 
and smoko facilities, variation of shift roster, lack of 
supervision on back-shifts, travel allowance, refusal of 

Cable Sands Pty Ltd to enter into an Enterprise Bargaining 
negotiation; and 

Whereas at the conference, the question of the issue of a 
warning to Russell White was resolved, as was the 
allegation of lack of supervision on back-shifts; and 

Whereas at the conclusion of the conference, all other 
matters remained outstanding; and 

Whereas during the conference, the representative for 
Cable Sands Pty Ltd told the Commission that the company 
had a policy to introduce Workplace Agreements but he 
could not tell the Commission when such Agreements would 
be offered; and 

Whereas the representative of Cable Sand Pty Ltd made 
it clear that the company would not speak to the AWU on 
the matters the subject of its claim; and 

Whereas the Commission advised the parties that in the 
absence of Industrial Legislation which would exclude the 
Commission's jurisdiction, if the Commission identified a 
dispute then in accordance with the objects of the Act, it had 
an obligation to assist the parties in resolution of the dispute; 
and 

Whereas the Commission advised that in view of the 
position taken by Cable Sands Pty Ltd, in pursuance of its 
duty, the Commission had no option but to direct the parties 
to have negotiations on the matters in issue; 

Now therefore to prevent the deterioration of industrial 
relations and to assist in the resolution of the dispute by 
conciliation or arbitration, the Commission, pursuant to the 
powers contained in the Industrial Relations Act 1979, doth 
hereby order: 

(1) That the AWU shall serve forthwith upon Cable 
Sands Pty Ltd the particulars of the claims which 
are set out in the Schedule to Application No. C 
234 of 1994. 
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(2) That the parties are required to enter into 
conciliation over the claims served in accordance 
with Order (1) hereof and advise the Commission 
within 30 days of progress and of any outstanding 
matter which can be referred for arbitration. 

(3) That if the AWU intends to seek an Enterprise 
Bargain to be applied at Cable Sands Pty Ltd 
Jangardup site, it should serve on the Company, 
in detail, its claim within 14 days of the date of 
this Order. Cable Sands should reply, in detail, in 
writing to any such claim within 14 days. The 
parties are hereby required to enter into concilia- 
tion on any claim for an Enterprise Bargain. 

(4) That the parties are required to report progress 
herein to the Commission within 30 days of the 
date of commencement of their negotiations. 

(5) That the AWU and its officers will take all action 
to ensure that until these disputes are resolved by 
conciliation or arbitration that there be no indus- 
trial action taken by any of its members on the 
Jangardup site. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
Leighton Contractors Pty Ltd. 

No. C 302 of 1993. 

COMMISSIONER J.F. GREGOR. 
8 June 1994. 

Order. 
WHEREAS on the 7th of July 1994, the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers filed an application in the Commission for a 
conference pursuant to Section 44 of the Industrial Relations 
Act 1979, to establish conditions of work for mining and 
related work at the Mount Keith Mine Site; and 

Whereas on Monday, the 12th of July 1993, the 
Commission undertook inspections at the Mount Keith Mine 
Site; and 

Whereas on Monday, the 19th of July 1993, a hearing was 
conducted by the Commissioner in Perth for the parties to 
record the site inspection at the conclusion of which the 
Commission said it would seek a report from the parties in 
writing in one month's time from that date; and 

Whereas on the 16th of November 1993, the Commission 
wrote to the parties requesting that they inform it in writing 
in 14 days as to the status of the matters, otherwise the file 
would be closed; and 

Whereas on the 16th of December 1993, one month later, 
the Commission again wrote to the parties informing them 
that as no response had been received from them the file 
would be closed; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, 
West Australian Branch, 

Industrial Union of Workers 
and 

Western Metals NL 
No. C 261 of 1994. 

COMMISSIONER J.F. GREGOR. 
8 July 1994. 

Direction. 
WHEREAS on the 29th of June 1994, The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers (the AWU) applied to the Commission for a 
conference pursuant to Section 44 of the Industrial Relations 
Act 1979, to discuss a dispute between it and Western 
Metals NL; and 

Whereas the Commission was told that the disputes relate 
to matters arising concerning the potential employment of 
persons currently engaged on works at Cadjebut under 
employment contracts with BHP Minerals, by Western 
Metals NL; and 

Whereas the Commission was advised that by a letter 
dated the 26th of April 1994, the Executive Director of 
Western Metals NL had advised BHP Minerals that it was 
the intention of Western Metals NL to develop a new 
Enterprise Agreement in conjunction with employees and 
the AWU; and 

Whereas on the 3rd of May 1994, in response to questions 
posed, the Site Manager of the Cadjebut Project advised the 
workers that it was the intention of Western Metals NL to 
have an Enterprise Agreement in place prior to the 
change-over date, which was now (then) anticipated "to be 
no later than mid July or August" and that discussions on 
the current Enterprise Agreement would commence on the 
20th of May 1994, and be finalised before the change of 
ownership; and 

Whereas the Commission was advised that on the 10th of 
June 1994, Western Metals NL made offers to employees 
at Cadjebut in the form of terms and conditions contained 
in a Workplace Agreement and that Western Metals NL 
requested that the individuals sign and return the copy of the 
offer within 14 days and if a signed copy was not returned 
within 14 days, the offer would lapse; and 

Whereas on the 28th of June 1994, Western Metals NL 
issued a further letter by which, in view of all of the then 
extant circumstances, indicated that it had no wish to 
employ persons who would, not of their own free will and 
without duress, accept offers of employment and Workplace 
Agreements; and 

Whereas Western Metals NL advised the Commission 
during the conference that because of the contents of a 
facsimile sent to both BHP Minerals and Western Metals NL 
on the 28 th of June 1994, it formed the view that the AWU 
were attempting to frustrate a smooth change-over at the 
site; and 

Whereas Western Metals NL told the Commission that, 
in view of the circumstances on the site, it had withdrawn 
its offer of Workplace Agreements and that it was 
considering a range of options as to how it would further 
progress the manning of the operation, this further consider- 
ation involving both the numbers of people and the terms 
and conditions of employment; and 

Whereas the Western Metals NL representative at the 
conference was unable to confirm that the 15th of July 1994, 
would be the change-over date; and 

Whereas the view was expressed by the AWU representa- 
tive, Mr Bartlem, that the union wished to meet with 
Western Metals NL to discuss an Enterprise Agreement to 
cover the operations of the company when it starts at 
Cadjebut; and 
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Whereas the conference was told that Western Metals NL 
was prepared to meet the AWU but only when it (Western 
Metals NL) had considered all of the options available to it; 
and 

Whereas the AWU indicated that it was of the view that 
if Western Metals NL adopted that approach then it could 
be too late for the AWU to become properly involved on 
behalf of persons who may be employed at Cadjebut; and 

Whereas the AWU requested that the Commission issue 
Directions that Western Metals NL meet with it and that 
until the parties were able to resolve the dispute between 
them about terms and conditions to apply at Cadjebut, either 
by conciliation or arbitration, that die Commission Order 
that the terms and conditions of the existing B HP-Utah 
Minerals International Cadjebut Production Award 1989 
and the BHP Cadjebut Enterprise Bargaining Agreement 
1993, bind Western Metals NL in the interim; and 

Whereas the Commission expressed the view to the 
parties that, in the absence of either a Federal Award or 
alternative Legislation to the Industrial Relations Act 1979, 
the Commission has a duty pursuant to the objects of that 
Act to assist in the resolution of industrial disputes; and 

Whereas the Commission advised the parties that it would 
consider the matters raised by them overnight and advise 
them of its decision as to any further action it might take 
on the 5th of July 1994; and 

Whereas on the 5th of July 1994, having considered the 
matter, the Commission has decided to issue Directions to 
provide for a smooth and expeditious resolution of the 
dispute between the parties if in the event that Western 
Minerals NL offers contracts of employment to persons who 
would have been engaged under the terms of the existing 
BHP-Utah Minerals International Cadjebut Production 
Award 1989 or the BHP Cadjebut Enterprise Bargaining 
Agreement 1993, prior to Western Metals NL assuming 
control of the site; 

Now therefore the Commission, pursuant to the powers 
contained in Section 44(6) of the Industrial Relations Act 
1979, and to prevent the deterioration of industrial relations 
in respect of this matter until conciliation or arbitration has 
resolved it, and to encourage the parties to exchange or 
divulge attitudes or information which would assist in the 
resolution of the dispute, doth hereby direct; 

(1) That the AWU forthwith serve upon Western 
Metals NL a statement of its claim for the terms 
and conditions of employees who may be em- 
ployed in the future on the Cadjebut Lead Zinc 
Project 

(2) That Western Metals NL shall give to the AWU 
14 days' notice prior to the date of takeover of the 
operations at Cadjebut by the Company. 

(3) That not later than 10 days' before the expiry of 
the notice to be given in accordance with Order 
(2) hereof, the parties enter into discussions 
concerning the AWU's claim, the terms and 
conditions of employment to apply at Cadjebut. 

(4) That the terms and conditions of the BHP-Utah 
Minerals International Cadjebut Production 
Award 1989 (No. A 11 of 1989) and the BHP 
Cadjebut Enterprise Bargaining Agreement 1993 
(No. AG 36 of 1993) shall apply from the date of 
takeover of the Cadjebut Operations by Western 
Metals NL until such time as conciliation or 
arbitration resolves the dispute between the parties 
over terms and conditions to apply to employees 
at Cadjebut, or is otherwise resolved. 

(5) That the AWU and its officials shall ensure that 
their members on Cadjebut shall forthwith cease 
all, or any, industrial action related to the takeover 
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by Western Metals NL of the Cadjebut Project and 
take all action necessary to ensure the smooth and 
continuous operation of the project until the 
dispute between the parties is resolved by concil- 
iation or arbitration. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Grain Handling Salaried Officers Association (Union of 
Workers)—Western Australian 

and 
Co-Operative Bulk Handling Limited. 

No. C 226 of 1994. 
COMMISSIONER C.B. PARKS. 

29 June 1994. 
Order. 

WHEREAS on 8 June 1994 the applicant filed in the 
Commission a Notice of Application seeking a conference 
pursuant to s.44 of the Industrial Relations Act 1979; and 

Whereas a conference was held on 17 June 1994; and 
Whereas the applicant alleged that ordinary hours of 

employment have been agreed for its member, Mrs Helen 
Quaife, which the respondent employer unilaterally de- 
manded be altered and did so in contravention of the 
Western Australian Grain Handling Salaried Officers' 
Enterprise Bargaining Agreement; and 

Whereas the Commission is informed by Mrs Helen 
Quaife that between the date on which she commenced 
employment as Business and Development Investigations 
Advisor and the date of the conference, she worked a period 
in which the span of hours were 8.00 am to 4.00 pm, a 
subsequent period with a span of hours 8.00 am to 4.45 pm, 
and latterly a span of hours 7.45 am to 4.15 pm; and 

Whereas no spread of hours to the contrary was said to 
have been worked by the respondent; and 

Whereas the parties were unable to resolve their differ- 
ences and the Commission stated that it would refer the 
matter for hearing and determination and directed that the 
status quo regarding the ordinary hours of work of Mrs 
Helen Quaife be observed in the interim; 

Whereas the conference was reconvened at the request of 
the respondent on 20 June 1994 and thereat the respondent 
objected to observing the direction previously issued orally 
by the Commission; and 

Whereas the Commission, being of the view that it was 
necessary to prevent the deterioration of industrial relations, 
by an order made pursuant to s.44(6)(ba) of the Act and 
dated 23 June 1994, ordered that Mrs Helen Quaife and her 
employer Co-Operative Bulk Handling Limited observe a 
prescribed spread of daily and weekly hours so as to 
maintain the status quo until the dispute between them may 
be resolved by arbitration; and 

Whereas on 27 June 1994 the applicant union requested 
that the conference be reconvened to deal with an alleged 
action by Co-Operative Bulk Handling Limited which 
unilaterally altered the employment contract of Mrs Helen 
Quaife; and 

Whereas the conference was reconvened on 28 June 1994 
and thereat the Commission was informed that, by letter 
dated 24 June 1994, the respondent employer declared to 
Mrs Helen Quaife that her right to the use of a motor vehicle 
supplied by the employer was immediately withdrawn; and 

Whereas the respondent has informed the Commission 
that the aforementioned supply of a motor vehicle had been 



warranted by the hours of duty the respondent alleges it had 
been entitled to require Mrs Helen Quaife to perform 
pursuant to her contract of employment but, that such supply 
is not warranted by the hours of duty she has worked, nor 
by those ordered by the Commission on 23 June 1994; and 

Whereas the Commission is satisfied that the supply of 
a motor vehicle to Mrs Helen Quaife is an express term of 
her contract of employment and that such had been supplied 
to her in accordance therewith until withdrawn as aforesaid; 

And whereas the parties are agreed that Mrs Helen Quaife 
is employed pursuant to the Grain Handling Salaried 
Officers' Consolidated Award 1989, the terms of which, 
particularly Clause 6.—Contract of Service, the Commis- 
sion is satisfied do not empower Co-Operative Bulk 
Handling Limited to unilaterally vary her contract of 
employment; and 

Now therefore the Commission being of the view that it 
is necessary to prevent any further deterioration of industrial 
relations in respect of the matter until it has been resolved 
by arbitration, pursuant to the powers conferred upon it 
under s.44(6)(ba) hereby further orders— 

That the interlocutory order of the Commission 
dated 23 June 1994 be cancelled and replaced by this 
order; and 

That the terms and conditions of the contract of 
employment entered into between Mrs Helen Quaife 
and Co-Operative Bulk Handling Limited, applicable 
to her appointment to the position of Business 
Development and Investigations—Advisor effective 
from 2 May 1994, shall subject as hereinafter provided, 
be observed by the said parties, and any variation to the 
motor vehicle benefit purportedly made by Co- 
Operative Bulk Handling Limited on 24 June 1994 
shall have no force or effect; 

Provided that, until determined otherwise by the 
Commission, the ordinary hours of duty which Co- 
Operative Bulk Handling Limited may require Mrs 
Helen Quaife to work pursuant to her contract of 
employment shall be 7.45 am to 4.15 pm inclusive of 
a meal break, Monday to Friday; provided further that 
where on any day a special circumstance arises, 
Co-Operative Bulk Handling Limited may require Mrs 
Helen Quaife to extend her ordinary hours beyond 4.15 
pm, and Mrs Helen Quaife shall work in accordance 
with that requirement. 

(Sgd.) C.B. PARKS, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Grain Handling Salaried Officers Association (Union of 

Workers)—Western Australian 

Whereas the Commission is informed by Mrs Quaife that 
between the date on which she commenced employment as 
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date of the conference, she worked a period in which the 
span of hours were 8.00 am to 4.00 pm, a subsequent period 
with a span of hours 8.00 am to 4.45 pm, and latterly a span 
of hours 7.45 am to 4.15 pm; and 

Whereas no spread of hours to the contrary was said to 
have been worked by the respondent; and 

Whereas the parties were unable to resolve their differ- 
ences and the Commission stated that it would refer the 
matter for hearing and determination and directed that the 
status quo regarding the ordinary hours of work of Mrs 
Quaife be observed in the interim; 

And whereas the conference was reconvened at the 
request of the respondent on 20 June 1994 and thereat the 
respondent objected to observing the direction previously 
issued orally by the Commission; 

Now therefore the Commission, being of the view that it 
is necessary to prevent a deterioration of industrial relations 
in respect of the matter until it has been resolved by 
arbitration, pursuant to the powers conferred upon it under 
s.44(6)(ba) hereby orders— 

That until determined otherwise by the Commission, 
the ordinary hours of duty of Mrs Helen Quaife in her 
position of Business and Development Investigations 
Advisor with Co-Operative Bulk Handling Limited 
shall be 7.45 am to 4.15 pm inclusive of a meal break, 
Monday to Friday; provided that where on any day a 
special circumstance arises, Co-Operative Bulk Han- 
dling Limited may require Mrs Quaife to extend her 
ordinary hours beyond 4.15 pm, and Mrs Quaife shall 
work in accordance with that requirement. 

(Sgd.) C.B. PARKS, 
fL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

and 
Quinns Rock Bowling Club (Inc). 

No. C 120 of 1994. 

COMMISSIONER S.A. KENNEDY. 
2 June 1994. 

Co-Operative Bulk Handling Limited 
No. C 226 of 1994. 

COMMISSIONER C.B. PARKS. 
23 June 1994. 

Order. 
WHEREAS on 8 June 1994 the applicant filed in the 
Commission a Notice of Application seeking a conference 
pursuant to s.44 of the Industrial Relations Act 1979; and 

Whereas a conference was held on 17 June 1994; and 
Whereas the applicant alleges that ordinary hours of 

employment have been agreed for its member, Mrs Helen 
Quaife, which the respondent employer unilaterally de- 
mands be altered and does so in contravention of the 
Western Australian Grain Handling Salaried Officers' 
Enterprise Bargaining Agreement; and 

Order. 
WHEREAS this is a claim that a member of the applicant 
union was unfairly dismissed; and 

Whereas this matter was listed for a conference before the 
Commission on 6 April 1994; and 

Whereas the Applicant requested that the conference be 
postponed, and on 27 May 1994 the Applicant formally 
advised the Commission that the matter had been settled 
between the parties, and it sought leave to withdraw the 
application; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is withdrawn by leave. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 



1788 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
AOC Australia Pty Ltd 

and 
Metals and Engineering Workers' 

Union—Western Australian Branch 
and Australian Electrical, 

Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

No. C 227 of 1994. 

COMMISSIONER A.R. BEECH. 
14 June 1994. 

Order. 
WHEREAS AOC Australia Pty Ltd ("the Company") and 
the Metals and Engineering Workers' Union—Western 
Australian Branch and the Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) ("the Unions") are in dispute regarding a number 
of matters including a claim for a barge allowance to be paid 
to employees of the Company employed on platform 
modification and hook-up work on the derrick barge DB100 
as part of the Goodwyn "A" project of the North-West 
Shelf Gas Project; 

And whereas the dispute was referred to the Commission 
by the Company pursuant to s.44 of the Act on the 8th June 
1994; 

And whereas the Commission convened a conference of 
the parties on the 9th and 10th days of June 1994 at which 
they attended; 

And whereas agreement was unable to be reached at that 
conference; 

And whereas the Commission issued a Statement and 
Direction to the parties at that conference which directed; 

the Unions to use the powers available to them to 
secure a return to work forthwith; 

the employees to return to work forthwith; and 
the Company to undertake to address the main 

complaints raised by the Unions at the conference; 
And whereas at a reconvened conference between the 

Company and the Unions held on the 13 th June 1994 at Perth 
the parties were unable to reach agreement on the claim and 
it appeared that the industrial action was continuing and that 
there appears to be little or no prospect of an immediate 
cessation of the industrial action; 

And whereas the Commission adjourned the conference 
on the understanding that the parties would meet privately 
in a final endeavour to reach an agreement which would 
result in an agreed basis for a return to work; 

And whereas the Commission has been informed that the 
parties have been unable to reach agreement; 

And whereas I am of the opinion that it is necessary to 
intervene to prevent further deterioration in the industrial 
relations between the parties until arbitration has resolved 
the matters in dispute; 

Now therefore, I the undersigned. Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order— 

(1) That each of the employees of the Company, 
members of one or other of the Unions who are 
engaged in industrial action arising out of the 
dispute the subject of this application, cease such 
industrial action as soon as may be, but in any 
event, no later than 10.00 hours on die 17th day 
of June 1994 and thereafter work in accordance 
with their respective contracts of employment and 
refrain from commencing or taking part in further 

industrial action in respect of this matter until this 
Order is cancelled; and 

(2) That each of the Unions and their officials take all 
such steps as may be necessary to ensure that the 
industrial action ceases as soon as may be, but in 
any event no later than 10.00 hours on the 17th day 
of June, 1994 and that thereafter the Unions and 
their members refrain from engaging in any 
further industrial action in respect of this matter 
until this Order is cancelled; and 

(3) That the Company commission an independent 
report on the state of the toilet and shower waste 
disposal on the derrick barge DB100 and make 
that report available to the Unions; and 

(4) That the Company forthwith take all reasonable 
steps to reduce or reschedule the continuous use 
of crawler cranes and forklifts on the barge deck; 
and 

(5) That either the Unions or the Company may, on 
giving 24 hours' notice to the other, apply to the 
Commission to vary or set aside the terms of 
paragraphs (1), (2), (3) or (4) of this Order, and 

(6) That this Order shall come into effect on the date 
hereof and shaU cease to have effect upon the 
determination pursuant to s.44(9) of the Act of the 
claims in dispute in this matter or until further 
Order of the Commission. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Edgell-Birdseye 
and 

Metals and Engineering Workers' Union —Western 
Australian Branch and Others. 

No. C 141 of 1994. 
COMMISSIONER S.A. KENNEDY. 

1 June 1994. 
Order. 

WHEREAS this application was filed in the Commission on 
13 April 1994; and 

Whereas this matter concerned a dispute over the conduct 
of contractors at the work site; and 

Whereas this matter was the subject of a conciliation 
conference before the Commission on 15 April 1994; and 

Whereas the parties agreed to further discussions; 
Whereas the matter has now been settled between the 

parties; and 
Whereas the Applicant has sought leave to discontinue the 

application; 
Now therefore, I the undersigned pursuant to the powers 

confened by the Industrial Relations Act 1979, do hereby 
order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch and Others 
and 

Transfield Construction Pty Ltd and Others. 
No. C 232 of 1993. 
No. C 151 of 1994. 
No. C 169 of 1994. 

COMMISSIONER J.F. GREGOR. 
16 June 1994. 

WHEREAS on the 13th of May 1994, the Commission 
conducted conferences between the parties pursuant to 
Section 44 of the Industrial Relations Act 1979; and 

Whereas on the 24th of May 1994, the Commission 
conducted further conferences in Kalgoorlie, at the conclu- 
sion of which it issued Recommendations to the parties 
which, inter alia, required that the parties were to have 
conferences on the site claims and report back to the 
Commission within 14 days; and 

Whereas on the 13th of June 1994, the parties met in 
conference in Perth and advised the Commission that a 
series of conferences had taken place between them and that 
they had reached an agreement in principle; and 

Whereas at the conference, the parties further discussed 
the terms of an agreement and produced to the Commission 
a draft schedule of an Order to be known as the Mt Keith 
Construction Project Order No. C 232 of 1993, C 151 of 
1994 and C 160 of 1994; and 

Whereas at the conference, the parties agreed that subject 
to a suitable resolution to a difficulty with Clause 8.—Rest 
and Recreation Leave, that the Commission should issue an 
Order pursuant to Section 44(9) of the Industrial Relations 
Act 1979; and 

Whereas on the 15th of June 1994, the Commission was 
advised by all of the parties that they accepted a revised 
Clause 8.—Rest and Recreation Leave; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the terms of the Order described in the Schedule 

12. Industrial Relations Procedure 
13. No Extra Claims 
14. Tferm 

Schedule A—Employers Bound 

3.—Area and Scope. 
This Order shall apply to the employers listed in Schedule 

A hereto and to their employees who are employed on the 
Mt Keith Construction Project and bound by the following 
Awards and to the unions listed hereunder— 

Awards 
Metal Trades (General) Award 1966 (No. 13 of 
1965), Part II 
Engine Drivers' (Building and Steel Construction) 
Award No. 20 of 1973 
Electrical Contracting Industry Award R 22 of 1978 
Building Trades (Construction) Award 1987 (No. 
R 14 of 1978) 
Unions 
Metals and Engineering Workers' Union—Western 
Australian Branch 
Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia, Western 
Australian Branch 
Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 

Liberty to apply to add further unions to the list of Unions 
herein shall be reserved. 

4.—General Conditions of Employment. 
Except as provided in this Order, the terms and conditions 

of each employee covered by this Order shall be as 
prescribed in the Award by which the employee would be 
bound if not for this Order and where the provisions of such 
Award are inconsistent with the provisions of this Order, the 
provisions of this Order shall prevail. 

5.—Site Allowance. 
A site allowance of $2.15 per hour for each hour worked 

shall be paid in recognition of the disabilities associated in 
carrying out construction work on the site and such payment 
shall be in lieu of all prescribed disability allowances in the 
named Awards. 

6.—Boots and Boot Allowance. 
(1) Each employee on commencing employment with the 

employees who are described in Clause 3.—Area and 
Scope of the said Schedule. 

(Sgd.) J.F. GREGOR, 
•S.] Commissioner. 

Schedule. 

1.—Title. 
is Order shall be known as the Mt Keith Construction 

2 

(2) Subclause (1) of this clause shall not apply if the 
employer has previously issued safety footwear to a current 
employee and such footwear is in good condition and/or if 
the employee already has safety footwear in good condition. 

(3) Employees shall also be paid a safety footwear 
maintenance allowance of $0.06 per hour for each hour 
worked, except where such allowance is prescribed by their 
relevant Award. 

7.—Clothing. 
(1) Each employee will be provided with one Tasmanian 

Bluey Jacket or equivalent provided the employee has 

to a current employee and such is in good condition. 

Fr 4 i •>   £ J   —- O"O-—  
work to which this Order applies and who qualify for rest 
and recreation leave in accordance with subclause (8) of 
Clause 7.—Distant Wof 
the Metal Trades (Gene 
subclause (7) of Clause 
Contracting Industry Av 
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Clause 23.—Distant Work of the Engine Drivers' (Building 
and Steel Construction) Award No. 20 of 1973 or subclause 
(8) of Clause 21.—Living Away From Home—Distant 
Work of the Building Trades (Construction) Award 1987 
(No. R 14 of 1978), shall be entitled to such leave after eight 
weeks continuous service on site in lieu of the prescribed 
four months. 

9.—Hours. 
(1) Notwithstanding the provisions of the relevant Award, 

an employee who works in excess of 38 ordinary hours in 
any week shall accrue an entitlement to 24 minutes worked 
in excess of seven hours 36 minutes per day, provided the 
maximum accrual in any week shall not exceed two hours. 

(2) The leave so accrued shall be taken concurrently with 
the period of leave provided in Clause 8.—Rest and 
Recreation Leave of this Order. 

10.—Termination/Redundancy. 
The termination/redundancy provisions in Clause 14.— 

Tfermination/Redundancy of Part II—Construction Work of 
the Metal Trades (General) Award 1966 (No. 13 of 1965), 
shall apply to employees who are employed by employers 
listed in Schedule A hereof whose award does not provide 
any termination/redundancy provisions. 

11.—Superannuation. 
The employer undertakes to make contributions to an 

appropriate superannuation fund at the prevailing rate for the 
engineering construction industry. 

12.—Industrial Relations Procedure. 
(1) Where a grievance arises the matter shall initially be 

discussed between the employee concerned and if that 
employee so desires his/her workplace delegate and the 
employee's immediate supervisor. 

(2) If the grievance is still unresolved by the discussions 
referred to in subclause (1) hereof, the workplace delegate 
shall discuss and attempt to resolve the dispute with the 
contractor's site management representative. 

(3) Where the above discussions fail to resolve the matter 
of concern, it shall be referred to the Contractor's senior 
management representative and the appropriate full-time 
Union official. The parties shall then initiate steps to resolve 
the grievance as soon as possible. 

(4) While the steps in subclause (1) and (3) hereof are 
being followed no industrial action shall be taken. 

(5) If the grievance is still not resolved, either party may 
refer the matter to the Western Australian Industrial 
Relations Commission provided that any party reserves the 
right to refer an issue to the Western Australian Industrial 
Relations Commission at any time. 

13.—No Extra Claims. 
A condition of this Order is that the Unions will make no 

further claims on the employers over and above the 
conditions set out in this Order for the life of the 
construction phase of the project. 

14.—Tbrm. 
This Order shall have effect from 23 March 1994 and 

shall remain in force until practical completion of the 
construction phase of the Mt Keith Construction Project. 

Schedule A—Employers Bound. 
Respondents 
Transfield Construction Pty Ltd 
Pacific Industrial Company 
Kewdale Structural Engineers (WA) 
Kilpatrick Green Pty Ltd 
Ralph M Lee (WA) Pty Ltd 
Stork Electrical Pty Ltd 
Nilsen Electric (WA) Pty Ltd 
Macmahon Construction Pty Ltd 

John Holland Construction & Engineering Pty Ltd 
Monadelphous Engineering Associates 
Leigh ton Contractors Pty Ltd 
Liberty to apply to add further respondents is reserved. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

On Commission's Own Motion. 
Sir Charles Gairdner Hospital. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. C 239 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
14 June 1994. 

Order. 
HAVING heard Ms L. Metcalf and with her Mr Warner on 
behalf of the Applicant and Ms S. Jackson on behalf of the 
Respondent; 

Whereas operations at Sir Charles Gairdner Hospital 
undertaken by members and those eligible to be members 
of the Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Miscellaneous Workers Division, Western 
Australian Branch covered by the Hospital Workers (Gov- 
ernment) Award No. 21 of 1966 have been the subject of 
industrial disputation for some time; 

And whereas this disputation has resulted in industrial 
action in the form of stop work meetings and work bans 
being undertaken over recent times (Refer Nos. C 84 of 
1994, C 142 of 1994, C 143 of 1994, C 194 of 1994 and C 
197 of 1994); 

And whereas matters No. CR 142, CR 143 of 1994, CR 
194 of 1994 and CR 197 of 1994 have either been heard or 
are in the course of being heard by the Commission in arbital 
proceedings; 

And whereas the Commission has received reports from 
the Registrar pursuant to Section 93(8) of the Act as a result 
of incidents of industrial action while matters are before the 
Commission for arbitration; 

And whereas in particular the Commission has inquired 
into the application of the Order in matter C 194 and C 197 
of 1994 with respect to Ms Fox; 

And whereas at approximately 3.30pm on Monday 13 
June, 1994 the Commission was advised that work bans had 
been imposed by the Union's members at Sir Charles 
Gairdner Hospital and that this action had been taken in 
support of Ms Fox; 

And whereas the Commission on its own motion 
convened a conference at 9.10am on Dtesday 14 June 1994 
at which time it was informed by Sir Charles Gairdner 
Hospital of the extent of work bans imposed by employees 
of the Hospital and of the impact that those bans were having 
on the provision of patient care through disruption to the 
provision of services associated with the delivery of meals, 
the removal and washing of plates, the removal of soiled 
linen and the unavailability of patient records; 

And whereas the Commission was also informed of the 
Union's concern and that of its members at the Hospital of 
their understanding that Ms Fox's employment has not been 
continued and that they saw this as contrary to the basis upon 
which arbitration in matter CR 194 of 1994 was proceeding; 

And whereas Sir Charles Gairdner Hospital attest to its 
action in continuing to offer Ms Fox employment in 
accordance with the Order dated 19 May, 1994; 
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And whereas the Commission directed the Union that 
duties associated with the lunch time meal at the Hospital 
be undertaken by the Hospital's employees and that such 
duties included serving, collecting and washing dishes but 
it is understood that the employees concerned have refused 
to lift the work bans in all respects; 

And whereas the Commission informed the parties that 
it was not its intention to place Ms Fox in the position where 
she became the focal point of industrial relations at the 
Hospital, nor was it the case that pursuant to Order C 194 
and C 197 of 1994 that she must necessarily be deployed in 
the Linen Room but that it was required that her 
employment be continued on a part time basis at the 0.5 full 
time level at Sir Charles Gairdner Hospital until arbitration 
has disposed of the claim in matter CR 194 of 1994; 

Now therefore the Commission having regard to the state 
of industrial relations at Sir Charles Gairdner Hospital, the 
public interest and the interests of those directly affected, 
hereby orders that:— 

(a) All letters which purport to establish then termi- 
nate, then re-establish Ms Fox's employment with 
Sir Charles Gairdner Hospital shall be deemed to 
have no effect and that her employment be 
deemed to be continuous for the purpose of this 
Order from 19 May 1994. It is understood that this 
situation is established so that the matter of her 
status as an employee is not prejudiced for the 
purpose of proceedings before the Commission. 

(b) That Ms Fox's employment pursuant to (a) above 
shall continue to be at the 0.5 full time rate until 
the claim in Matter No. CR 194 of 1994 is 
disposed of. She shall receive payment in accor- 
dance with the terms of that Order and now 
pursuant to this Order. 

(c) That Ms Fox's employment at Sir Charles 
Gairdner Hospital pursuant to (b) above shall be 
at the 0.5 full time rate of the classification level 
she was paid at immediately prior to 19 May, 1994 
and that she may be deployed by the Hospital in 
work commensurate with her skill. This may 
include the Linen Room but may not necessarily 
be in that location. 

However, the Union and Management of Sir 
Charles Gairdner Hospital arc to confer forthwith 
on the areas of Ms Fox's deployment in the 
immediate future and when the Hospital has 
determined the location in which Ms Fox is to 
perform her duties that advice is to be conveyed 
to the Commission. Any proposed changes from 
deployment in that location is to be communicated 
to the Union and advice is to be forwarded to the 
Commission. In considering Ms Fox's deploy- 
ment at this time Sir Charles Gairdner Hospital 
will take into account advice from the Union of 
the particular circumstances of Ms Fox's condi- 
tions. 

(d) The parties are to compile for the Commission the 
following documentation: 

(i) List of structural reforms that have been 
achieved under Structural Efficiency Princi- 
ple. 

(ii) What initiatives have been taken to address 
career structure/classifications. What tangi- 
ble evidence arising from those initiatives. 

How is the transition to be made from 
Structural Efficiency Principle to Enterprise 
Bargaining? 
How can die process of change be continued? 

(v) What is the datum point upon which changes 
to be considered in Enterprise Bargaining can 
be measured. 

(e) That the parties are to comply the above and 
submit the information or their position where 
appropriate to the Commission no later than close 
of business on Thursday, 16 June, 1994. 

(f) The parties are to meet with the Commission at 
4.(X)pm Friday, 17 June, 1994 in conference 
proceedings to implement a course of action 
which will enable discussions on each of the 
above matters and any other matters which will 
promote the establishment of good industrial 
relations at Sir Charles Gairdner Hospital. 

It should be understood that the matters to be 
canvassed in proceedings on Friday, 17 June, 1994 
will include constructive suggestions from each of 
the parties on how to re-establish and maintain 
good industrial relations and communications 
between the parties. 

(g) Pending the establishment of proceedings to 
ensure effective communications betv/een the 
Union and the Hospital in accordance with the 
requirement set out above, all communications 
between the Union and its members and Sir 
Charles Gairdner Hospital are to be co-ordinated 
through Ms Jackson (ALHMWU) and Ms Metcalf 
(Sir Charles Gairdner Hospital) respectively. Each 
will maintain a record of information exchanged. 

And whereas I have formed the opinion that industrial 
action should cease forthwith so that a proper environment 
can be established for the parties to effect changes at the 
Hospital so as to prevent the further deterioration of 
industrial relations pursuant to Section 44 (6)(ba) of the Act; 

And therefore further Order that each employee member 
of the Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 
Australian Branch or eligible to be a member of that Union 
who are engaged in industrial action at Sir Charles Gairdner 
Hospital cease such industrial action forthwith and thereaf- 
ter work in accordance with their contracts of employment 
and refrain from commencing or taking part in further 
industrial action in respect of matters associated with Ms 
Fox's employment and issues arising from changes and 
proposed changes to the Hospital's operations until further 
Orders of the Commission issue; 

And that the Union and its officials take all such steps as 
may be necessary to ensure that the said industrial action 
ceases forthwith and that thereafter its members refrain from 
engaging in any further industrial action until further Orders 
of the Commission issue; 

That the Union or Sir Charles Gairdner Hospital may on 
giving 24 hours notice to the other party apply to the 
Commission to vary or set aside the terms of this Order. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

(iii) Concern about the efficacy of the Dispute 
Settlement Procedure—statements on why 
they have not woriced. Suggestions as to what 
modification if necessary should be made. 

(iv) Position of each party with respect to 
Enterprise Bargaining. 
How is it to be handled? 
What is the time table to commence discus- 
sions? 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of Australia, 

Industrial Union of Workers, 
Western Australian Branch 

Bradken Perth 
No. C 148 of 1994. 

COMMISSIONER I.F. GREGOR. 
10 June 1994 

Order. 
WHEREAS on the 19th of April 1994, the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch filed Notice of Application for 
a compulsory conference pursuant to Section 44 of the 
Industrial Relations Act 1979, to discuss a dispute which had 
arisen between it and Bradken Perth over the alleged unfair 
dismissal of John Concalves; and 

Whereas the parties discussed the matters in dispute at a 
conference on the 10th of May 1994; and 

Whereas it was agreed at that conference that the matter 
could be settled by discontinuance on certain terms of 
settlement which would remain confidential but the details 
of which would be recorded in a note on File No. C 148 of 
1994 of the Western Australian Industrial Relations Com- 
mission; and 

Whereas on the 11th of May 1994, the Advocate for the 
Respondent submitted to the Commission, by facsimile, a 
proposed file note which detailed the settlement between the 
parties; and 

Whereas the Commission has placed upon File No. C 148 
of 1994, the said file note; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

CONFERENCES— 

Matters referred— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Bunnings Forest Products. 
No. CR 104 of 1994. 

COMMISSIONER A.R. BEECH. 
1 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: In this application the union 
argues that the dismissal of Mr Kevin Roche was harsh and 
unfair and seeks an order for his re-instatement. The claim 
is opposed. 

The Commission finds the facts of this matter to be as 
follows. Mr Roche had been employed as a log truck driver 
by the respondent for approximately nine years. On Friday 
the 11th March 1994 he was driving an empty log truck 
along Bannister Road, a log road, towards its intersection 

with Middleton Road, a public road, in Northcliffe. In front 
of him was a fully laden log truck driven by Mr Benton. Mr 
Roche's evidence, which I accept, is that he was aware that 
the approaching intersection was controlled on Bannister 
Road by a stop sign. He prepared to stop at the intersection 
behind Mr Benton's truck. Mr Benton's truck stopped at the 
intersection and then commenced to cross the intersection. 
As Mr Roche slowed down behind Mr Benton's truck he 
noticed it start to move across the intersection. Mr Roche, 
from his position, could see ahead and to the right of the 
intersection and could see that it was clear. He had looked 
to the left beforehand and did not observe any other vehicles. 
Assuming that, because Mr Benton's truck had commenced 
to move, the intersection was completely clear, Mr Roche, 
without stopping his truck, pulled out from behind Mr 
Benton's truck and overtook him, passing through the 
intersection at approximately 25-30km per hour. Mr 
Roche's truck crossed the intersection ahead of Mr Benton's 
slow moving truck. 

As Mr Roche's truck passed in front of Mr Benton's truck 
Mr Roche looked to his left and was concerned to see a 
Conservation and Land Management (CALM) vehicle 
"30-40 metres" away on Middleton Road. Mr Roche admits 
to thinking that he had been "a bit premature" and that "it 
was too close for comfort". Mr Roche then thought no more 
about the incident and continued with his work. 

The CALM vehicle was driven by Mr McDonald. His 
evidence is that he slowed down on Middleton Road as he 
approached that intersection. He saw the loaded log truck 
stopping at the intersection and noticed the other unloaded 
truck on the right hand side of it. He noticed the orange truck 
starting off to cross the intersection. He had to "brake 
severely" to allow them to go through the intersection. He 
estimates he stopped approximately 20-25 metres from the 
intersection. 

Two things are noteworthy. Firstly, Mr Benton had not 
seen Mr McDonald's vehicle at all. Thus, when Mr Benton 
started to cross the intersection, he was unaware of Mr 
McDonald's vehicle. Secondly, Mr McDonald had to 
' 'brake severely" because Mr Benton's truck started to cross 
the intersection, as well as for the reason that he realised that 
Mr Roche's track was not going to stop at the intersection. 

Mr McDonald repotted the incident to CALM manage- 
ment who in turn contacted the respondent's management. 
Mr Curo is in charge of the respondent's operations. He 
heard about CALM's complaint from Mr Brown, the 
respondent's trucking foreman. Mr Curo understood the 
complaint to have been that a CALM employee was almost 
involved in a serious accident after a vehicle owned by the 
respondent failed to stop at a stop sign. Mr Curo asked Mr 
Brown to see if the driver of the offending vehicle could be 
identified. Mr Brown subsequently determined that the 
driver of the offending vehicle was Mr Roche and he 
informed Mr Curo of this. There was then a discussion 
between Mr Curo, Mr Brown and Mr Martin at which it was 
decided that if Mr Roche had indeed driven through a stop 
sign then he would be dismissed. 

Mr Curo asked Mr Brown to speak to Mr Roche. At 
approximately 10.00am on the next day (that being Thesday 
the 15th March 1994), Mr Brown spoke to Mr Roche. It was 
a brief conversation. Mr Brown asked Mr Roche whether he 
had indeed driven through a stop sign the previous Friday. 
To his credit Mr Roche admitted that fact Thereupon Mr 
Brown stated that the incident had been reported to and 
discussed by the three management representatives and the 
decision had been made to summarily dismiss Mr Roche. Mr 
Roche was required to leave the premises immediately and 
was given a lift home. 

From this dismissal Mr Roche brings this application. In 
evidence Mr Roche stated that his principal complaint was 
that he had not been given an opportunity to put his side of 
the story to the respondent before the decision had ben made. 
Whilst he admitted the facts, that his act was unsafe and 
possibly or probably provided grounds for dismissal, he 
believes that all of the facts should have been taken into 
account. He stated that he made a "spur of the moment" 



decision and that in all of the circumstances he did not 
deserve to be dismissed for misconduct. 

Before moving to consider the claim it is important to also 
note some other aspects of the evidence. 

When Mr Roche commenced employment he was given 
an employee safety handbook (exhibit E) which, amongst 
other things, required him not to engage in any unsafe work 
practice. Further, he was aware of a Safety Code for W.A. 
Logging Operations (exhibit C) which required him at all 
times to comply with the Road Traffic Act and the 
Regulations. I observe that Mr Roche agrees that he ought 
to have stopped. The handbook indicates that disciplinary 
action which "could lead to summary dismissal" may occur 
if the safety rules and regulations are not complied with. 
Evidence was produced before the Commission which 
shows that the Department of Occupational Health, Safety 
and Welfare (DOHSW) had expressed concern to the 
respondent regarding safe driving practices of log truck 
drivers. The Commission notes that elsewhere within its 
operations DOHSW believes the respondent to have a very 
good attitude to health and safety. The Commission also 
notes that so far as the safe driving practices of log truck 
drivers are concerned the respondent has an obligation to 
ensure that such drivers are properly and adequately trained, 
but the employees themselves also have an obligation to 
observe safe work practices. During much of the course of 
their employment those employees are outside the direct 
observation and control of the respondent's management. 
The attention of the Commission was drawn to s.20 of the 
Occupational Health, Safety and Welfare Act. 

The respondent has concerns regarding the safe driving 
practices, or perhaps lack of them, of log truck drivers. It 
has received complaints of incidents of poor driving 
practices but many of them are complaints which do not 
permit the identification of the driver involved. This has 
limited its ability to properly investigate and deal with the 
matters. 

Mr Roche is married with five children. He has been 
unable to find regular employment since the dismissal. He 
gave evidence that permanent work is hard to find in the 
area. He has been able to find some casual work as a farm 
hand. There is no evidence before the Commission of any 
previous complaint regarding Mr Roche. His driving had 
been assessed in April 1990 (exhibit F). Under the heading 
of General Driving the report states: 

"Very high standard, an experienced driver, confi- 
dent and capable in all conditions." 

Because of the nature of the dismissal the respondent was 
rermired to discharge an evidentiarv onus to nrove the facts 
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individual employee is clearly relevant but of course not 
conclusive (Bostik Australia v. Gorgevski (No. 1) (1992) 41 
IR 452 per Shcppard and Heerey II at 459). See also "The 
Law of Employment" Macken, McCarry and Sapideen (3rd 
Ed.) at 275, as cited in BMP Iron Ore v. TWU (1993) 73 
WAIG 529 at 530 (IAC) where the following was said: 

"In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum- 
stances relating to the particular employee. These 
include not only matters specifically related to the 
employee's work record but also whether the applicant 
will be able to find alternative employment and the 
financial and social consequences of dismissal. The 
question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the 
circumstances at the time of dismissal." 

For example, at the time the dismissal decision was made 
Mr Curo believed only that Mr Roche had blatantly driven 
through a stop sign without any intention of stopping. He 
was also aware that an accident had narrowly been averted. 
However the evidence shows that whilst Mr Roche did drive 
through the stop sign Mr Roche did intend to stop at the stop 
sign. He slowed down for that purpose. His change of mind 
was a spur of the moment decision in circumstances which 
he (mistakenly) believed to be safe. Further, even if Mr 
Roche had not driven through the stop sign Mr McDonald's 
vehicle would have to have "braked severely" in order to 
avoid Mr Benton's truck. In my view these and other factors 
ought to have been known to the respondent before the 
decision was made. There is no evidence of the effect upon 
Mr Roche being considered at all. 

In this case Mr Curo was admittedly in a hurry to travel 
to Perth and for that reason did not have time to fully 
investigate the incident. He did so upon his return. He 
admitted that the facts that he discovered when he did 
investigate the incident shows the incident not to have been 
quite as he believed it to have been. In doing so I 
acknowledge his evidence that any differences between 
what in fact occurred and what he had believed to have 
occurred were not to his mind significant differences. 

The respondent's position is simply that Mr Roche knew 
that he should not drive through a stop sign, and that having 
done so he is guilty of misconduct and should be summarily 
dismissed. The Commission also has difficulty accepting the 
validity of that submission for the following reasons. 

I have already referred to the decision of the Full Court 
of the Federal Court in Bostik Australia v. Gorgevski. The 
second factor of relevance in that matter is that Mr 
Gorgevski's employment was covered by an award which 
contained a provision requiring the employer not to dismiss 
an employee harshly, unjustly or unreasonably. It was 
submitted to the Full Court of the Federal Court that if 
instructions are sufficiently clear and the consequences of 
a breach of those instructions are brought home then if the 
instruction is disobeyed dismissal can never be harsh, unjust 
or unreasonable because the employer "has laid it squarely 
on the line to the employee in the first place". The Federal 
Court doubted that such an approach could survive that 
award prescription. Employers can promulgate policies and 
give directions to employees as they see fit but they cannot 
exclude the possibility that instant dismissal of an individual 
employee for noncompliance may, in the particular circum- 
stances of an individual case, be harsh, unjust and 
unreasonable (op.cit. at p. 459/460). 

In this case Mr Roche's employment was covered by 
either an award (the Timber Workers Award No. 36 of 1950) 
or an industrial agreement (Bunnings Limited (Enterprise 
Bargaining) Consent Agreement No. AG 11 of 1992). No 
submissions were made to the Commission on the point and 
it may be that it is irrelevant in these circumstances which 
of the two instruments covered Mr Roche's employment. 
Neither instrument contains the prescription that was 
contained in Mr Gorgevski's award. However the claim 
before the Commission is that the dismissal of Mr Roche 
was harsh and unfair, and the decision in the Undercliffe 
case reveals that there are no differences in substance 
between the wording in Mr Gorgevski's award and the 

requirement imposed upon an employer falling within this 
jurisdiction not to harshly, unfairly or unjustly dismiss an 
employee. This may be more so since the refinement of the 
wording in the Industrial Relations Amendment Act 1993 
as it refers to dismissals brought under s.29(b)(i) (and see 
Rich v. Greenpeace Australia (1994) 74 WAIG 865 (FB)). 
I therefore find that the reasoning of die Federal Court in the 
Gorgevski case is relevant and applicable to these proceed- 
ings. 

Further, the requirement in an award that dismissal not 
be harsh, unjust or unreasonable brings with it an obligation 
to give procedural fairness such that a decision made 
without procedural fairness should be ineffective to termi- 
nate a person's employment (Byrne and Frew v. Australian 
Airlines, Federal Court of Australia Industrial Division, 7th 
February 1994, Nos NI 9 and 10 of 1992, unreported, per 
Black CJ at p. 17). That is also applicable to the proper 
consideration of this matter. 

Thus the mere fact that Mr Roche had driven through a 
stop sign would not inevitably lead to a dismissal which 
could not be harsh, unfair or unjust. 

Finally in this context I observe that whilst Mr Roche 
knew that he should stop at the stop sign, and that failure 
to do so would be wrong, there is no evidence before me to 
show that the respondent had made it clear to its employees 
that log truck drivers failing to stop at a stop sign would be 
summarily dismissed. I have already referred to the extreme 
nature of a summary dismissal. 

I am aware of the concern that the respondent has 
regarding the standard of driving of log truck drivers. That 
is a concern validly and properly held. I am aware of the 
statements that have been made at safety committee 
meetings and in the logging operations' safety code. It is 
also clear that failure to comply with the safety rules and 
regulations will result in disciplinary action that could lead 
to summary dismissal (extract exhibit E). It is not the case 
that every such breach in the past has done so. There will 
be alternative remedies available. It is also the case that the 
evidence from Mr Elkington shows that in most instances 
the respondent's responses to such issues are satisfactory. 
However that is an illustration of the fact that not every 
breach of the safety regulations will lead to summary 
dismissal. 

I have for all of the above reasons come to the conclusion 
that the summary dismissal of Mr Roche was in all of the 
circumstances harsh towards Mr Roche. This decision has 
not been reached without some difficulty. It is clear that 
failure to obey traffic signs is a serious matter. In other 
circumstances conduct similar to Mr Roche's could lead to 
a serious accident. That it did not in this case is a fact, but 
merely a fortuitous fact. The respondent has an obligation 
to ensure a safe system of work for all employees and also 
towards the wider community in its operations. The 
dismissal of an offending employee is proof of the 
respondent being seen to observe those requirements. 
However that is not to conclude that it is only by the 
summary dismissal of each offending employee that the 
respondent can be seen to be fulfilling its obligations. 

The finding of the Commission that the summary 
dismissal of Mr Roche was harsh towards him does not in 
any way condone Mr Roche's action. He was wrong to do 
so. He should be disciplined for that. I have concluded that 
it is not for the Commission to decide what disciplinaty 
measures should now be taken against Mr Roche. That is 
because no submissions have been made to the Commission 
on that point, it not having been a matter before the 
Commission. The Commission is, for example, uncertain 
whether there is a system of warnings recognised by the 
parties. If there is not, perhaps this should form the basis of 
some discussion for the future. Secondly, it is clear that it 
is not the function of the Commission to put itself in the 
place of an employer. It is for the employer to properly 
manage its own affairs and the Commission will only 
interfere to protect an employee in his employment if the 
decision of the employer is shown in all of the circumstances 
to warrant that intervention. 



In this case the Commission has found the dismissal of 
Mr Roche to have been harsh. There is no submission that 
there is an impediment to Mr Roche's re-employment with 
the respondent and Mr Curo has confirmed that that is so. 

In this matter the Commission could issue an order 
requiring Mr Roche to be restored to his previous 
employment and requiring the payment to him of the wages 
he would have earned between the date of dismissal and the 
date of re-instatement less any income earned by him during 
that period. This order would be made on the understanding 
that upon Mr Roche's re-employment the respondent would 
then consider what disciplinary action to take against Mr 
Roche for his act of misconduct. 

In the alternative, the Commission could issue these 
reasons for decision and require the parties to confer in an 
endeavour to see whether agreement could be reached as to 
the form of an order to issue. 

After giving the matter some consideration the Commis- 
sion believes that the former alternative is appropriate. An 
order will issue to that effect. It will issue in the form of 
minutes and the parties may, after considering these 
comments, agree on the form of an alternative order to issue 
if they are able to do so. 

The Minutes of a Proposed Order will now issue. 
Appearances: Mr M. Lourey for the applicant 
Mr A.C. Tomlinson for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Bunnings Forest Products. 
No. CR 104 of 1994. 

COMMISSIONER A.R. BEECH. 
10 June 1994. 

Order. 
HAVING heard Mr M. Lourey on behalf of the Applicant 
and Mr A.C. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby— 

A: Declares that the dismissal of Mr Roche by the 
respondent was harsh and unfair. 

B: Orders— 
(1) That Bunnings Forest Products shall forth- 

with offer Mr Kevin Roche a contract of 
employment as a log truck driver on the same 
terms and conditions as he had been em- 
ployed on the 15th March 1994. 

(2) That Bunnings Forest Products shall forth- 
with pay to Mr Kevin Roche a sum of money 
equal to the wages he would have earned 
between the date of dismissal and the date of 
reinstatement as if he had worked for that 
period less any other income received by 
him. 

(3) That for all purposes of the Timber Workers 
Award No. 36 of 1950 and the Bunnings Ltd 
(Enterprise Bargaining) Agreement No. Ag 
11 of 1992 Mr Kevin Roche's employment 
be deemed continuous. 

(4) That liberty to apply is reserved to the parties 
in the event that they are unable to agree on 
the sum to be paid in accordance with order 
B(2) hereof. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' 

Union, Industrial Union of Workers, 
West Australian Branch 

and 
P.R. & L. Zielke 

No. CR 76 of 1994. 

COMMISSIONER J.F. GREGOR. 
27 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 16th of March 1994, at the 
conclusion of a conference held pursuant to Section 44 of 
the Industrial Relations Act 1979 (the Act), a matter. 
Application No. C 75 of 1994, which had been subject of 
proceedings before the Commission had not been settled. 
The matter was described in a schedule to a memorandum 
made by the Commissioner conducting the conference and 
referred for hearing and determination. The matter con- 
cerned an allegation by the Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, West 
Australian Branch (the Union) that Steven Grayson had been 
unfairly dismissed from his employment as a first legger 
with P.R. & L. Zielke (the Respondent) and a claim that he 
should be reinstated without loss of wages and entitlements. 

On the 16th of March 1994, the Commission, similarly 
constituted, heard Application No. C 80 of 1994, which 
concerned a dispute in identical terms except that the worker 
concerned was a Mr Keith Keams. At the conclusion of that 
conference, the matter not having been resolved, the 
Commission referred for hearing and determination a claim 
that Mr Keams had been unfairly dismissed from his 
employment with the Respondent and that he should be 
reinstated without loss of wages and entitlements. The two 
matters were heard conjointly by the Commission, as 
constituted, in Narrogin on the 19th and 20th of May 1994. 
Insofar as CR 80 of 1994 is concerned, the Commission was 
later advised, nothwiths landing that it had heard argument 
and rebuttal on Keams' case, that the Respondent had 
offered Keams an engagement as a Slaughterer at the 
Hillside Abattoirs and that Keams had accepted the offer of 
employment. Advice of the re-engagement was given to the 
Commission in a letter dated the 26th of May 1994, from 
the Union who advised of Keams' reinstatement along with 
some other difficulties at the abattoir, those other difficulties 
being made the subject of investigations pursuant to Section 
93(8) of the Act by Mr Deputy Registrar T. Pope, and which 
are of no concern to this adjudication. 

The Commission confirmed with Mr M. Darcy, who 
appeared for the Respondent, that Keams had been 
reinstated and on the basis of his affirmative reply, and the 
letter from the Union, the Commission regards Application 
No. CR 80 of 1994, as having been resolved and will 
discontinue it. The balance of these Reasons deals with 
matters raised in Application No. CR 76 of 1994, that is 
matters which concern the alleged unfair dismissal of Steven 
Grayson. 

Grayson was dismissed on the 25th of Febmary 1994 
(Exhibit T2), for failure to work to the abattoir Code of 
Practice in that after he had received warnings he had caused 
four sheep, already legged, to bank up between the crank and 
the second legger position. Mr Grayson was handed a 
dismissal notice by another slaughterman, Mr K.D. Parker, 
at around about 2.30pm on the 25th of Febmary 1994. On 
that day, the abattoir was performing a cross species kill. 
When he was handed his dismissal notice, Grayson was told 
by Parker that he was to continue on the new species after 
the chain had been cleared of mutton and that if he did not, 
he would not be paid for the work he had already performed 
on that day. In the event, Grayson did continue for the 
balance of that day but then his employment was brought 
to a conclusion. 
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The Commission heard evidence from Mr Grayson. He 
is a man who has been in the industry for four years. All of 
the time has been spent at Hillside Meats at Narrogin where 
his current employer, the Respondent, is the subcontractor 
in charge of the slaughtering process. Grayson had worked 
mainly on legging but also on beef, the pig bath and on the 
A-frame for mutton. In examination-in-chief, he acknowl- 
edged that he had been in receipt of a memo on the 9th of 
February 1994 (Exhibit Tl), which advised employees that 
as the Code of Practice governing the running of the abattoir 
was being ignored, it was necessary to give a final warning 
that any further breach of the Code would result in instant 
dismissal. Grayson was aware that at least part of the Code 
of Practice provided that sheep bodies are to be kept spread 
apart and work was to proceed at a reasonable pace. He knew 
this even though he had never ever seen a document with 
the Code of Practice set out in it. He did not know what the 
rules embodied in the Code were and he had received no 
training on it either. He did know that sheep were to be kept 
apart because skin could become contaminated. He knew 
that from reading the warning that he had been given and 
because he had been told so by his employer Peter Zielke. 

As far as Mr Grayson was concerned, on the day of his 
dismissal nothing abnormal occurred that would distinguish 
it from a normal working day. Nothing had been raised to 
him on that day about banking up of sheep, although the 
dismissal did not come as a surprise because he thought he 
was not welcome at the abattoirs because he had joined the 
Union. He had done so because he was concerned about his 
terms and conditions of employment. He thought he was not 
being paid properly. Insofar as the work process was 
concerned, he gave evidence that there were lots of stops and 
starts and when that happened he would go off the legging 
stand and help others to do their job. He said that there were 
large numbers of sheep being put through the works, 
anywhere between 800-900 sheep per day. Additionally, 
there were cross species kills such as beef and pigs to be 
done. He gave evidence about his experience with a Health 
Inspector, Mr Schultz. He understood that Mr Schultz's job 
was to make sure that everything was run hygienically and 
each carcass was presented properly on the slaughter floor 
before it went into the cool room. When Schultz first came 
to Hillside, there was what Grayson described as a lot of 
heat. He had an argument with Mr Schultz one day but they 
sorted the problem out. When Mr Schultz first started and 
there were too many sheep on the chain, he would tell the 
slaughter men on the rail to stop and keep the sheep apart. 
After a while, though, the slaughterman would turn and 
watch him. He would look back and shake his head or move 
his arm to indicate when he was dissatisfied. Grayson gave 
evidence that Mr Schultz and Mr Zielke, the employer, did 
not get on very well. This meant that when Zieike was 
working on the chain, the Health Inspector would not give 
these informal hints about when there were too many sheep 
so there would be bank ups. 

In cross examination by Mr Darcy, who appeared for the 
Respondent, Mr Grayson acknowledged that he had received 
a warning for pushing together carcasses on the rail. This 
was on or about the 23rd of February 1994. Grayson's 
evidence, in cross examination, was even though he had 
been spoken to about cross contamination and banking, it 
had been no more so than anyone else on the chain. He 
acknowledged, too, that he had been spoken toby Mr Schulz 
about banking but that on the day of his dismissal, that is 
the 24th of February 1994, there was no banking up. He said 
there were three sheep between the first legger position and 
the second legger position on that day but they were not 
touching. He described the situation on that day on page 44 
of the transcript of proceedings in the following way. The 
exchange between him and Mr Darcy is as follows: 

'' DARCY: So now there was banking occurring on the 
day? No, man, they weren't touching. 
They weren't banking. They were apart. 
They were clean. The flow was going 
sweet as." 

He made the point that he had been the recipient of 
warnings but he regarded them as unfair because even 
though bank ups might occur at his station, that was because 

of what happened four or five work stations down the rail. 
He thought that if there was a hold up down the rail, on a 
number of occasions he 'got the rap for it'. Mr Grayson also 
gave evidence about an incident which he thought preju- 
diced his employment because he joined the Union. Mr Peter 
Zielke had tried to convince him that he should leave the 
Union. He had not been involved in threats to the Health 
Inspector, Schultz, even though he admitted that he had 
argued with him. He did admit, though, that he had 
superglued the Health Inspector's door up, or at least he was 
one of a group of persons who did that. 

The Commission also heard evidence from Kelvin David 
Parker. Parker is an experienced slaughterman who is 
competent in all cuts on sheep, pigs and beef. He evidenced 
that he knew Grayson and had worked with him on the 
legging stand. He was present on the day of Grayson's 
dismissal, working one position away from him. At about 
11 o'clock, during smoko, he saw Peter Zielke writing a 
letter. He had walked back on to the slaughter floor and said 
to the others that 'someone was going to get it'. He did not 
know who or why. At 2.30pm he was given a letter by Zielke 
and asked to hand it to Grayson. He was also told to tell 
Grayson he was to finish pigs on the cross species kill for 
that day or else he would not be paid for the full day. Parker 
did not see anything untoward insofar as the number of 
sheep at the legging stand were concerned. He thought that 
at the most there may have been three bodies. The Health 
Inspector certainly did not warn anyone on that day about 
sheep being too close. 

Parker went on to describe, in detail, the way work is done 
on the rail at the Hillside Abattoir. He said that if one was 
working too fast, one would just need to glance up to the 
Health Inspector and if he was looking in the direction, it 
was a hint to slow down. Parker gave evidence that on the 
days leading to the dismissal of Grayson, some 800 sheep 
would be processed before lunch. He thought that was a 
large number for such a small abattoir. His evidence was that 
on occasions, the slaughtering team processed two hundred 
sheep in less than an hour and a half. It was his opinion that 
the sticker controlled the rate of flow of sheep. The sticker 
usually kills as he wants but the rate depends upon how 
many sheep are being supplied to him. Mr Parker gave 
evidence about what he considered tobea change in the way 
he was treated after he joined the Union and about how other 
workers, whom he named in his evidence, were dismissed 
after the Union became involved in the works. He talked 
about how he had been given the cold shoulder by most of 
the people in the workforce after he joined the Union. He 
gave evidence in cross examination of the difficulty of 
keeping sheep separated when working on a dead rail 
system. He knew about the repercussions of contamination. 
He gave evidence that workers were pressured by Manage- 
ment to move things along and get a bigger kill out. The only 
way to do that was to go faster. The workers were happy to 
co-operate with that because larger kills meant more money. 

Evidence was also heard from James Anthony Schultz 
who is the Health Inspector. He gave information about the 
difficulties resulting from contamination. He talked about 
numerous meetings at the works about cross contamination 
and how he identified the areas where that was occurring. 
Notices were put on the notice board about cross contamina- 
tion and the Code of Practice and the need not to violate it. 
He had personally spoken to the slaughtermen on the chain 
and given them numerous warnings. He had spoken to 
Steven Grayson but he had also spoken to everyone else. He 
indicated that he had a verbal altercation with Grayson but 
he did not regard himself in any physical danger during that 
argument. There were other occasions when workers had 
shouted abuse and sworn at him and wanted to fight him. 
His diary noted an incident with Grayson concerning abuse 
when Grayson was directed to trim down a leg. Of 
Grayson's general conduct and ability, he found it hard to 
make a comparison about whether he was any worse than 
anyone else. Mr Schultz could not say if Grayson was or was 
not 

Mr Schultz gave evidence that around the time of 
Grayson's dismissal, the team was operating at up to 175 
bodies per hour. According to his figures, this indicated 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1797 

more than 15,000 units per month. In February 1994, there 
were nearly 17,000 units. He thought the system could 
handle the high numbers but at a slower rate than that being 
used. He thought the very nature of the dead rail system 
contributed to the problem because of differential speeds of 
work of individual slaughtermen. He was sure that the high 
pace of the feed of stock coming through the system was 
contributing to the bank ups and sheep touching. He thought 
it was Management's job to ensure that meat was processed 
correctly but it was his job to intervene if it was not. On the 
basis of his experience, he offered the opinion that there 
should be an independent foreperson employed by Manage- 
ment, not someone like Mr Zielke who is both a foreman 
and a contractor who has other things to do. He had no 
knowledge that there had been any training in the Code of 
Practice or any lectures on it. He had suggested training but 
nothing came of his suggestion. He had not given warnings 
about sheep touching to Grayson on the day that he was 
dismissed. He gave evidence how on another day sheep had 
been touching but no one was dismissed. He said that his 
warnings about spacing had been given on a regular basis. 
His view was that the workers involved could do with 
training because they were very naive about what is required 
under the Code. Grayson was one of the ones Schultz 
thought was naive. He conceded in cross examination that 
Grayson was warned about contamination more than anyone 
else. 

There was further evidence heard on behalf of the Union 
from Leon Capogreco. He is the sticker at the abattoirs and 
has been employed there for 14 months. He claimed that 
there had been bank ups in the past and they were still 
occurring on the day of hearing. The bank ups usually 
occurred between the first and second leg and the flankers. 
He saw it as a problem area. Capogreco could not remember 
anyone, since Grayson was dismissed, being sacked for 
sheep touching even though it was still occurring. 
Capogreco had not received any training since he joined the 
abattoir. He had said that banking up was still a problem at 
the abattoirs and it was much the same, if not a little bit less, 
than it was before. In cross examination, he conceded he was 
aware of being warned about the Code of Practice, of 
circulars being given to the workforce and that the 
Respondent had a concern about those issues. 

Evidence was called on behalf of the Respondent. Mr 
Darcy called Harold Desmond Culbertson who was a 
slaughterman. He has worked at the Hillside abattoirs for six 
months but has spent 25 years in the industry, a large 
proportion of that time as a supervisor on the pig floor at 
Waroona Abattoirs. He indicated he was aware of the Code 
of Practice that applied in domestic works. He knew that 
warnings had gone to workers about applying the Code. He 
had received a letter to that end. He remembered additional 
warnings being given to Steven Grayson by Mr Zielke 
because sheep were being pushed into the pelting area. Mr 
Zielke simply told him not to do it again. Mr Culbertson 
gave evidence that Grayson had been spoken to, not so much 
by Mr Zielke but by the Health Inspector, however, at the 
same time others received the same sort of warnings. Mr 
Culbertson himself did not experience any of those 
problems. He gave evidence about his views of the 
employer's attitude to workers joining the Union. He 
conceded that even though Grayson and other employees 
had left the works, there was an odd bit of banking up again 
but it was not serious. 

In addition to the evidence from Mr Culbertson, Mr Darcy 
called evidence from Peter Raymond Zielke who told the 
Commission he was a contractor on the floor at Hillside 
Meats. He had held the contract for two and a half years. His 
contract is to take the stock from the lairage, process it and 
place it in the chiller. He described the physical lay-out of 
the rail. He was of the opinion that the banking of sheep 
occurs when slaughtermen race and forcefully push the 
sheep up on someone who is a slower processor. In his view, 
there was no need to do that and it could be avoided by 
simply slowing down. He thought there was enough room 
between the two leggers on the Hillside rail to place 
carcasses without them touching. There was no need for 
jamming or banking. It was of major concern because of the 

health codes and the problem was drawn to his attention by 
the Health Inspector. He was of the opinion that a number 
of employees, including Andrew Parker, Kelly Parker, 
Steven Grayson and Keith Keams, showed a dislike for their 
employer. They were good at the start but hostilities grew. 
They were at their worst when they became Union members. 
Mr Zielke said that he had dismissed Grayson by giving a 
letter to Kelly Parker because he thought Parker was a shed 
delegate. He said he explained to Parker exactly why he was 
dismissing Grayson. Mr Zielke said he thought that 
Grayson's conduct on the day of dismissal had been the last 
straw. He counted four sheep between Grayson and the 
second legger. This was because in spite of the many 
warnings he had been given, he got aggressive, not physical 
but verbal. Zielke thought it was a total waste of time to 
continue to warn Grayson. 

Mr Zielke gave evidence about visits from various 
inspectors who gave a clean bill of health to operations at 
the plant. There were no problems with the rail and no orders 
were placed on him to change the rail in any way. Although 
Zielke was not totally satisfied with the standard of dressed 
carcasses produced at the plant, the reports coming to the 
abattoirs praised the work. He cited the Public Health 
Department and the Australian Meat Industry Authority as 
the sources of the reports. Attention was given to the alleged 
role played by the Union. Mr Zielke's position was that if 
the workers wanted the Union, that was fine by him. He had 
never victimised anyone for being in the Union. He had 
worked with unions over many years. His experience in that 
regard had been at a solo works where he remembered that 
one worker came to the works who was a member of a union 
but he did not last longitude. Mr Zielke gave his opinions 
on good management style. He did not like the idea of being 
a policeman, walking up and down the slaughter floor. He 
believed that good quality assurance came from having 
on-line monitors. He did not like supervisors because they 
were unproductive. 

Mr Zielke was subject to an intensive cross examination 
by Mr Kucera, who appeared for the Union. Mr Zielke told 
how a mechanical aid, in the form of a cam, had been put 
into the rail at the legging position after the terminations had 
been made as an aid. He said, though, that he had the aid 
installed because the spring loaded catch which had been 
used to slow the sheep from the gravity part of the rail did 
not work properly. He admitted that there were bank ups 
since the cam was put in but they were no where near the 
same extent now. Zielke related how he had complained 
about the Health Inspector being overbearing, for stopping 
the works because of bank ups and he admitted he had 
disagreed with him about that. He was questioned about the 
application of the Award at the plant and about correspon- 
dence from the Union that alleged there were 32 breaches 
of the Award. However Zielke had discounted the allega- 
tions on the basis that he ran the works under a different 
system, not the Union's system. His principals were happy 
with the Zielke system. In response to a question as to 
whether he was required to run his operation under the terms 
of the Meat Industry (State) Award, 1980 Mr Zielke's 
response was that he tried to keep his blokes happy. They 
were country fellows and do not run under the same rules 
as everyone else. They just try their best and if the Union 
considers that is not good enough, that is a different issue. 
He had complained about a number of the workers, 
including Grayson, because they tried to run the slaughter 
floor. He disputed that there was no training going on. He 
thought there was quite a lot. He did not understand what 
competency-based training was. His measure was that he 
thought he knew when a bloke was good enough or when 
he was not. He described the type of training that he 
undertook which was, in a sense, training on the job. During 
cross examination, Mr Kucera introduced a document 
(Exhibit T3) which was a compilation written by identified 
by Mr Zielke as a document prepared by him and issued to 
each of the workers. The document has 16 separate 
paragraphs about which I will comment later. 

Mr Darcy's submissions in support of the Respondent's 
position were crisp and to the point. He said that, insofar as 
Grayson was concerned, the dismissal was not unfair. Based 
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upon evidence from the Health Inspector and most persons 
concerned, but particularly from the Health Inspector, 
Grayson was a major contributor in banking up of sheep. It 
was evidenced he had been warned repeatedly. There is no 
evidence to the contrary. Warnings had been given 
adequately and in all the circumstances, there was nothing 
wrong with his dismissal. 

Mr Kucera submitted that Grayson had been unfairly 
dismissed because it is obvious that one law applies to one 
part of the workforce and another law applies to another. 
This was a manifest unfairness. There had been evidence 
that one employee had threatened the Health Inspector in a 
way which would constitute misconduct, but there was 
nothing done about it. It seemed it was all right for that 
person to continue to work at Hillside. The type of dismissal 
that had been affected against Grayson clearly did not fall 
within any industrial definition of misconduct. It was 
conceded there were bank ups occurring at the plant but they 
were bank ups which were indemic because of the design 
of the rail. TTiat could be seen to be true because the bank 
ups were still taking place. There had been meetings 
between Management and the Health Department to discuss 
the same issues since the dismissal. This is proof that the 
problem continues. So, if the intention of the employer was 
to cure the problem by the dismissal of Grayson, it had not 
worked because it was still occurring. It is hardly fair that 
some workers be dismissed for a practice which is still 
occurring. One then looks for other reasons for the dismissal. 
There can be seen an emerging pattern of Union members 
being dismissed on what can be described as dubious 
breaches of the Code of Practice. This is still a contentious 
matter at the meat works. Mr Zielke gave evidence that he 
does disagree with the Health Inspector and has challenged 
his authority. There was evidence in the proceedings that 
pressure was placed on workers to maximise the through- 
put. The evidence also shows that on a dead rail system, 
bank ups can occur and a worker working slower for any 
reason can cause a bank up. In respect of Grayson's 
dismissal, the Health Inspector said that he had not been 
threatened by Grayson on the 1st of March 1994, but, in any 
event, that was not a reason advanced at the time of 
dismissal by Zielke. In any event, even if there was a threat, 
which the Union says there was not, there was still another 
worker, who remains employed, who had physically 
threatened the Health Inspector. Even though Mr Zielke says 
that his system may work well and efficiently, a fair reading 
of what the witnesses say is that the bank ups occur around 
the legging stands. 

The fact of the matter is, that if there were large numbers 
of stock being processed, there would continue to be a 
pattern of bank ups. Mr Kucera said that it was not 
appopriate that a member of the Union should get the blame 
for a situation which happened right across the processing 
rail. There were clearly ongoing problems at the plant; the 
evidence of the Health Inspector was proof of that and those 
problems are still occurring. Clearly, one of them is that 
there does not appear to be regular supervision. So, even 
though Mr Zielke wanted slaughtermen to be individually 
responsible on the floor, ultimately there has to be someone 
to oversee the operations so that when the Health Inspector 
has problems, he can approach Management to get the issue 
addressed. Because Zielke was a working slaughterman 
from time to time as part of the team, when he saw things 
that warranted action he would issue a warning across the 
board to everybody. On the tests to be applied in the 
Undercliffe Case (Miles v. Federated Miscellaneous Work- 
ers' Union of Australia, Hospital Service and Miscellane- 
ous, W.A. Branch [1985] 65 WAIG 385), it was clear that 
in Grayson's case there had been an unfair dismissal. 

Before I move to my analysis of the evidence and 
submissions, I touch upon the law to be applied. Both of the 
advocates, correctly in my view, refer me to the Undercliffe 
Case (supra) which sets out the fundamental rules to be 
applied. What is laid down in the Undercliffe Case (supra) 
is that the question to be examined is not as to the respective 
legal rights of the employer or employee but whether the 
legal right to terminate has been exercised so harshly or 
oppressively as to amount to an abuse. In Barrett v. 

Women's Hospital Crown Street (1947) AR (NSW) 565 
(Barrett's Case), it was established that when making an 
assessment as to whether a dismissal was unfair or not, it 
is not for the Commission to take over the functions of the 
employer in relation to selection or retention of employees. 
It will only intervene when it is necessary to give protection 
against an unfair or unjust exercise of the employer's right 
of dismissal. Nor is the Commission to substitute its own 
opinion for that of the employer as if it were the employer 
or to act as a surrogate manager (see the Decision of the Full 
Bench in Minister for Police and Commissioner of Police 
v. Desmond John Smith [1993] 73 WAIG 2311). As to the 
process of the dismissal, die comments of the Justices in the 
Full Court of the Federal Court of Australia in George Albert 
Byrne v. Australian Airlines Limited and George Mortimer 
Frew v. Australian Airlines Limited, a Decision as yet 
unreported but issued on the 7th of February 1994, are 
relevant. 

The complaint of the Respondent in this case is that 
Grayson continued, notwithstanding a number of warnings, 
to breach the Code of Practice to be applied in domestic 
abattoirs by causing sheep to touch together at the legging 
position on the processing rail. The Respondent's thoughts 
on Grayson's behaviour were generated by Mr Peter Zielke, 
who gave evidence. Zielke's evidence is important to the 
outcome of this case and to put his evidence in some sort 
of context, it is useful to have reference to a writing of his 
which was presented during proceedings in Exhibit T3. The 
writing is headed with the following caption, which I repeat 
as it appears in the document presented to the Commission: 

" THE PURPOSE OF THIS COMPILATION IS TO 
HELP EVERYONE UNDERSTAND THE WAY 
I THINK AND SO BOOST CONFDDENSE (sic) 
IN EACH PERSONS TASK. 
ANY SUGGESTIONS WHICH IN YOUR OPIN- 
ION WILL HELP OR IMPROVE THIS FORMAT 
WILL BE TAKEN INTO CONSIDERATION 
AND APPRECIATED. ". 

The writing consists of 16 separate paragraphs and I 
incorporate a selection of them which I believe are 
illustrative of the document as a whole. 

"(3) Anyone having problems with a cut, who asks for 
help, will get it and be respected for it Those who 
stuff up and try to hide the fact are no good to any 
of us and should go. 

(5) Stock must be spaced along the rail to prevent our 
killing numbers being reduced. Money we miss 
out on is never regained. 

(6) Labourers must do their duty as quickly and as 
well as they can. The Slaughtermen make up 
Labourers wages, so they must be looked after and 
kept going. Some dummy's think they are paid by 
the hour. Without overtally they would be. 
Labourers on overtally can make more in a day, 
than overtime in a week. 

(7) From now on Labourers who walk out before 
floor, trays, barrow and trimmings are cleaned up, 
keep on walking. It's a 5 minutes job for 3 or 10 
minutes for 2 and so on. Labourers who dodge 
work are parasites on everyone who works here. 

(9) "Slaughtermen must take control of the floor." If 
you need something ask the most suitable 
Labourer to do it; eg: run the pig bath, hooks and 
gambles, beef skids etc. If he reftises, he'll go and 
I'll hire another one. Labourers who in my opinion 
don't do enough to warrant overtally will go back 
to the award. 

(10) The Slaughtermen have had a raw deal, while the 
floor has been worked over the last 2yrs, to find 
the peak of efficiency. This will now change. 
Anyone who comes up on the rail, who in their 
opinion is not quick or proficient quality wise 
enough, at their request will be paid a knife hands 
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wage. The remainder will be shared amoungst 
(sic) the rest of the Slaughtermen. 

(11) Any one under 25 who complains of back injury, 
will find another job. They are either piss-ants or 
in the wrong line of work. Back pain is normal, 
injury is not. 

(12) Workers who are heavy into workers comp., and 
accident prone are in the wrong job. If you can't 
handle it find something else. Sick days will be 
scrutinised harder (worker reliability). 

(15) I will only look after those I know who do their 
best. These blokes are money makers for them- 
selves and their workmates. Slackers in private 
firms walk." 

The above quotes from Mr Zielke's writing display the 
attitude that he communicated during his appearance in 
these proceedings in a far more eloquent way than any 
recitation done by me of his evidence could. Mr Zielke is 
obviously a man of firm and fixed ideas and these ideas he 
applies to management of the employees who work for him. 
Unfortunately, though, I can not find any basis in orthodox 
management theory for his ideas. His approach is extremely 
insular. For instance, he quite readily admitted that he had 
his own set of rules which applied at the Hillside Abattoirs 
and it mattered little that there were other rules imposed by 
the law. Insofar as his technical knowledge of the meat 
industry is concerned, the whole basis of his complaint about 
Grayson was that Grayson had not applied the Code of 
Practice. Grayson had never been shown the Code of 
Practice and was not given any real training in the Code. He 
had been told, and knew, that he should not stack carcasses 
together; this was because both Zielke and the Health 
Inspector, Schultz, had told him not to do so. Zielke himself 
had never read the Code of Practice. He knew very basic 
ingredients of the Code, for instance that he had to wash his 
knife in warm water between processing of bodies, but his 
own knowledge of the legal requirements of what ought to 
happen on the slaughter floor is, on his evidence, extremely 
limited. 

Another important factor in this matter is the approach of 
the Management to the volume of kill at the plant. Every 
person who gave evidence before the Commission conceded 
that the plant was a small one but the amount of kill on the 
figures produced by Mr Schultz, and those which were 
described in the abattoir statistics, make it clear that for a 
works of that size the rate of kill was extremely high. The 
number of bodies to be processed are not decided by any 
worker on the floor, in this case Grayson. He has to process 
the amount of bodies that are presented to him out of the 
sticking pen. He did have a mechanical device to stop the 
flow of carcasses down a short gravity rail from the sticking 
area to the legging stand, however, it is clear that Grayson, 
who had a limited number of cuts and who was usually on 
the legging stand, was, as a matter of course, presented with 
the problem of a very large number of bodies to be 
processed. He would perform his cut at the legging stand and 
pass the bodies to the pelting position. The evidence is clear 
that there is no storage facility between the positions. He 
was, in effect, blamed for the back up of carcasses between 
legging and pelting when the complainers know full well 
that the pelting process is slower than legging and there 
would be hold ups. The repercussions of hold ups in other 
positions further down the processing line would also have 
manifested in the legging area. So, wherever there was a 
hold up, there was a potential for there to be bank ups at the 
legging area. This has been recognised, because on the 
evidence of Mr Zielke himself, since the dismissal of 
Grayson there has been a mechanical device inserted to stop 
the back up of bodies in the pelting area. 

The fact of the matter is that a bank up of bodies in the 
pelting area could have been handled as a processing 
problem. There are many ways in which it could have been 
corrected but those remedies involved decisions by Manage- 
ment. There could include a diminution in the rate of kill 
or the installation of design changes to the rail which would 
allow the holding of excess bodies without breaching 

contamination rules. It is my conclusion that Grayson has, 
in effect, been blamed for bank ups when the source of the 
bank ups was beyond his control. As a member of the 
slaughter team he is under pressure from his colleagues to 
continue processing the bodies down the rail. The impera- 
tive of volume is recognisable from the writing of Mr Zielke 
I have incorporated above. Grayson was placed in a 
dilemma. If he did not keep up the flow presented to him, 
he would suffer the approbation of his fellow tally workers 
for not doing so. But if he did keep up the flow and bank 
ups occurred, they were almost always going to occur in his 
area and that would lead him into conflict with the Health 
Inspector and Mr Zielke. 

This conflict is conflict which, in a normally well 
organised abattoirs, does not occur. That is does not occur 
is because there is adequate supervision on the processing 
line. Mr Zielke's theory that supervision should be part of 
the production team is not one which is shared by the rest 
of the industry, at least in the Commission's experience over 
a number of years in dealing with abattoir matters. Mr Zielke 
made it clear that he did not favour the idea of a supervisor 
wandering around, as he saw it, doing nothing. Of course, 
that is a wrong perception of what a supervisor does on a 
meat processing chain. His function is to ensure the 
continued smooth flow of the process and to arrange for a 
proper deployment of slaughtermen into pressure areas on 
the chain or rail as and when they occur. It is impossible to 
do such a task when a supervisor is occupied such as Mr 
Zielke was part of the processing chain itself and having to 
concentrate on his own work. The volume of through-put in 
the Hillside plant had, it is open to conclude, outgrown the 
management techniques used to supervise the production 
process. 

In the end, it is my view that even if Grayson was warned 
about the bank ups, which there is no doubt he was, he was 
unable to effectively respond to the warning because of the 
way the work is organised at the abattoir. To dismiss him 
for the reasons given must be unfair. The Commission will 
declare that the dismissal of Steven Grayson by P.R. & L. 
Zielke was unfair and Orders will issue for Grayson's 
reinstatement. The employer will be required to pay 
compensation at the average rate of tally which has been 
earned by the slaughter team over the time since the 
dismissal to the date of reinstatement, less any income 
received by Grayson in the meantime. The Minutes of 
Proposed Order will now issue. 

Appearances: Mr T.R. Kucera, and with him Mr D.H. 
Hopperton and Mr G.J. Haynes, appeared on behalf of the 
Applicant. 

Mr M.J. Darcy, and with him Mr P.R. Zielke, appeared 
on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' 

Union, Industrial Union of Workers, 
West Australian Branch 

and 
P.R. & L. Zielke 

No. CR 76 of 1994. 

COMMISSIONER J.F. GREGOR. 
27 June 1994. 

Order. 
HAVING heard Mr T.R. Kucera on behalf of the Applicant 
and Mr M.J. Darcy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That Steven Grayson was unfairly dismissed from 
his employment as a slaughterman on the 25th of 
February 1994, by P.R. & L. Zielke. 



(2) That P.R. & L, Zielke offer a contract of 
employment to Steven Grayson within seven days 
of the date hereof, which offer, if accepted, will 
be so accepted within seven days thereof. 

(3) That the contract of employment offered in 
accordance with Order (2) hereof shall be deemed 
to be continuous with the contract terminated on 
the 25th of February 1994, for the purpose of 
entitlements under the Meat Industry (State) 
Award, 1980, save and except for wages and any 
entitlements exhausted by payment on termina- 
tion. 

(4) That P.R. & L. Zielke shall pay compensation at 
the average rate of tally which has been earned by 
the slaughter team over the time since the 
dismissal to the date of reinstatement, less any 
income received in the meantime. Steven Grayson 
will supply to P.R. & L. Zielke an affidavit of any 
income he has received in the period since his 
dismissal. 

(Sgd.) J.F. GREGOR, 
(L.S.J Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, Perth, West Australian Branch 
and 

P.R. & L. Zielke. 
No. CR 80 of 1994. 

COMMISSIONER J.F. GREGOR. 
12 July 1994. 

Order. 
WHEREAS in Reasons for Decision in Application No. CR 
76 of 1994, published on the 27th of June 1994, the 
Commission, for the reasons described therein, indicated 
that it regarded Application No. CR 80 of 1994, as having 
been resolved and that it would be discontinued; and 

Whereas subsequent to the publication of the Reasons for 
Decision in Application No. CR 76 of 1994, the Australasian 
Meat Industry Employees' Union, Industrial Union of 
Workers, Perth, West Australian Branch (the AMIEU) 
requested a conference on matters raised in Application No. 
CM 80 of 1994; and 

Whereas on the 3rd of July 1994, the Commission 
conducted a conference between the parties; and 

Whereas at the said conference, Mr Kucera, on behalf of 
the AMIEU, sought that compensation be ordered to be paid 
to Mr Keith Keames; and 

Whereas the Respondent, represented by Mr Darcy, 
indicated that Keames had been offered re-employment on 
the day of his original dismissal and that he had accepted 
re-employment without any terms and conditions; and 

Whereas the Commission indicated to the parties that in 
view of the settlement of the issue privately between the 
parties, the Commission had not reinstated Keames and 
therefore the power to award compensation was not 
available; and 

Whereas the Commission told the parties that in those 
circumstances, it would put into effect its Decision which 
is set out in the Reasons for Decision dated the 27th of June 
1994, that is, that Application No. CR 80 of 1994, having 
been resolved, would be discontinued; 

74 W.A.I.G. 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That Application No. CR 80 of 1994 be, and is 
hereby, discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers Union—Western 

Australian Branch 
and 

Arcus Refrigeration Service Pty Ltd. 
No. CR 58 of 1994. 

COMMISSIONER J.F. GREGOR. 
1 June 1994. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of proceedings 
on the 12th of May 1994, as edited by the Commissioner) 
THE COMMISSIONER: The application before the Com- 
mission comes pursuant to Section 44 of the Industrial 
Relations Act 1979 (the Act). The matter was first entered 
into this jurisdiction some time in February 1994. A 
conference was held on the 24th of February 1994. The 
matter was not resolved at that conference and on the 8th 
of March 1994, a further conference was held. The matter 
was still not resolved and the Commission constituted by the 
learned Senior Commission, referred for hearing and 
determination the then extant dispute, as he is empowered 
to do under Section 44 of the Act. 

The matter as it has been heard before the Commission 
in the proceedings over two days is not as that described in 
the Schedule to the Memorandum of Matters for Hearing 
and Determination. It is to the extent that part (1) of the 
Schedule, that is, the Metals and Engineering Workers' 
Union—Western Australian Branch (the MEWU) claims the 
following: 

(1) That the Commission find the dismissals of Tyler 
Mackey, Peter White and Steven Todd as being 
harsh, unconscionable and unlawful and order the 
reinstatement of the abovementioned employees 
with payment of wages from the date of termina- 
tion to the date of reinstatement. 

That part of the Schedule was subject to debate. By 
granting the MEWU leave to withdraw part (2) of the 
Schedule, the Commission amended the Schedule to the 
Memorandum. So the only matter for debate was that set out 
in part (1) of the Schedule. 

At the commencement of the proceedings, the MEWU, 
through its advocate Mr Sturm an, made motions to the 
Commission that it vary the section under which it would 
deal with the application referred, that is, it wished to 
convert the matter from one pursuant to Section 44 to one 
under Section 29 of the Act. The Commission declined to 
allow the variation on the grounds that it is without power 
to do so. The Commission's Reasons are contained in the 
transcript of proceedings at pages eight and nine. 

I now go to the matters of substance between the parties. 
The application deals with an alleged unfair dismissal; the 
circumstances in very brief outline appear to be these. On 
or about the 17th of February 1994, there was a meeting at 
the premises of Arcus Refrigeration Service Pty Ltd (the 
Respondent). That meeting had been called by the Director 
of the Respondent, a Mr Tferry Arcus. There were a number 
of persons present at it. They included a number of persons 
who have given witness evidence. There was present a Mr 
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Richard Gregor, who is the Service Manager of the 
Respondent. He gave evidence and so did Mr Shane Weir, 
who is the Manager of Customer Service. There was also 
a service controller and there were four service mechanics, 
a Mr White, a Mr Mackey and a Mr Todd. Apparently there 
was another person present, a Mr Ball, but he is not the 
subject of these proceedings. 

The meeting called by Mr Arcus discussed a number of 
matters which he wished to raise with the work force and 
came about after a change of personnel in that a previous 
service manager, a Mr Charles Brown, had left the 
Respondent and Mr Gregor had been appointed in his place 
as Service Manager. Because of that change, there was a 
need, in Mr Arcus' mind, to have the meeting. It is common 
ground that of all of the points raised in the meeting, and 
I think there were 13 of them, there was general consensus 
about the outcome of the meeting except for point (4), which 
dealt with the question of call-outs. 

The meeting was concluded and the three servicemen, Mr 
White, Mr Mackey and Mr Todd, were in contact with each 
other, first of all at a quick meeting outside the venue of the 
meeting of the 17th. TTiey then had further discussions about 
the issue in a set of telephone calls to each other. They were 
concerned about the implication of the Respondent's 
position on call-outs. They raised the matter with Richard 
Gregor and indicated to him their concerns. Those concerns 
related to what they considered would be a variation to their 
contract which provided a financial detriment to them. 

I think it is fair to say also that they said they wanted to 
work under the pre-existing conditions. One of them, Mr 
Todd, had been, under a system which was in place in the 
Respondent, rostered to handle call-outs over the weekend 
starting on Friday the 18th of February 1994. He indicated 
that he would not perform the call-outs under the new 
system. It is also fair to say that an arrangement was made 
between the workers and management, specifically Mrlbdd 
and Mr Gregor, that the old conditions would apply over the 
weekend and there would be further discussions about the 
problem on Monday. 

Mr Gregor reported what had occurred to Mr Arcus and 
Mr Arcus decided that he would meet with the men 
concerned on Monday. This was communicated to them. Mr 
Arcus did meet the men on Monday and, in circumstances 
of some controversy which I will resolve later in these 
proceedings by giving my analysis of what occurred, the 
contracts of servicemen came to a conclusion after separate 
meetings that Mr Arcus had with the three persons involved. 

employer or employee, but whether the legal rights have 
been exercised so harshly or oppressively to amount to an 
abuse. It is an obligation on an applicant who makes an 
allegation of unfairness to show there has been oppression 
or injustice in dealing with them on behalf of the employer. 

On the dicta of the Queen v. The Industrial Court of South 
Australia ex parts General Motors Holden (1985) 10 SAR 
1982), the lawfulness or otherwise of a dismissal is but one 
factor to be taken into account. In other words, the 
lawfulness or otherwise of the termination is one of a matrix 
of matters which need to be examined (see Mouritz 
Case—Shire ofEsperance v. Mouritz (1991) 71 WAIG 891). 

In making an assessment whether a dismissal is unfair or 
not, it is not the province of the Commission to adopt the 
role of an employer in relation to selection. It will only 
intervene when it is necessary to protect an employee 
against an unjust or unfair exercise of an employer's right 
of dismissal (see Barrett v. Women's Hospital Crown Street 
97 AR [NSW] 565). What I am required to do in this 
proceeding is to determine whether there was a fair and 
reasonable explanation for the decision to dismiss which, 
viewed objectively, would be regarded by a fair-minded 
person as being totally legitimate for the action taken. It is 
not for me to simply substitute my own views, nor is it my 
duty to act as some sort of surrogate manager. These matters 
were discussed in the decision of the Full Bench in the 
Minister for Police and the Commissioner of Police v. 
Desmond John Smith (1993) 73 WAIG 2311. 

During the proceedings I mentioned, when Mr Cooke was 
making his submissions on the law, a recent decision of the 
Full Court of the Federal Court. That is a decision in NI 9 
of 1992, George Albert Byrne v. Australian Airlines and in 
NI 10 of 1992, George Mortimer Frew v. Australian 
Airlines, issued on the 7th of February 1994 (unreported). 
The members of the Bench canvassed the employer's 
obligation to afford an employee substantive procedural 
fairness and particularly the obligation to carry out 
reasonable investigations to ascertain and specify miscon- 
duct and to consider mitigating factors when that informa- 
tion is possessed of the employer. The Reasons of their 
Honours in Byrne and Frew (supra) contain some contempo- 
rary views on the issue of procedure which I think are 
relevant here. In the joint Reasons of Beaumont and Eyree 
JJ, the Learned Judges observe: 

"A reasonable employer could and should be 
expected to indicate to the employee in ordinary and 
clear language the particular matter which was of 
concern so as to provide the employee with an adequate 
opportunity to persuade the employer that the concern 
so raised was justified or that the employee's conduct 
should be excused." 

It is the MEWU's position that the result of this sequence 
of events is that there has been unfair dismissal. The primary 
argument of the Respondent is that there was no dismissal, 
that the men in fact resigned or that, second, in the 
alternative, if the Commission is against the Respondent on In his Reasons for Decision in the same case, Gray J. 
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Mackey and Mr Tbdd. They were subject to cross- 
examination. I can find no reason to doubt that their 
evidence was given honestly and reflects what they 
understand to be the truth in the matter. I also heard from 
mt atcus, me juirector or me nesponaent. mt Arcus was 
frank in his evidence and I have no reason to believe that 
he has said anything that would be designed to mislead the 
Commission. I am also satisfied with the evidence of Mr 
Weir and Mr Gregor. 

One might find it passing strange that the Commission 
believes everybody but these circumstances occur from time 
to time. It is a question of what the effect of the parties' 
belief about what happened is. I will examine this after I 

nsi  

m » mt 
(1985) 65 WAIG 385 (the Undercliffe Case). This case sets 
out the fundamental rules to be applied. The question to be 
examined is not as to the respective legal rights of the 

to formulate what is alleged an employee has done or failed 
to do, to put the allegations to the employee and give the 
employee a fair opportunity to be heard, both in respect of 
the allegations and as to whether the employee should be 

might mitigate the action taken by the employee. 
There is a question here that I will also cover in my 

analysis of the argument that is important. I raise this 
because there is an implication here that a dismissal may 
have been justified because of anticipatory breach. I will 
make findings about whether there has been an anticipatory 
breach or not later, but in order that I can apply the law in 
such circumstances, I refer to the decision of the High Court 

"The mere apprehension that an employee will act 
in a manner incompatible with the due and faithful 
performance of his duty affords no ground for 
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dismissing him; he must be guilty of some conduct in 
itself incompatible with his duty and the confidential 
relationship between himself and his employer." 

In the same case, Dixon J. and McTieman J. cited with 
approval the conclusion of the trail Judge in Blyth 
Chemicals Case (supra) when he said: 

"I have come to the conclusion that the defendants 
were premature in their dismissal; that they were not 
justified in dismissing him because he had done an act 
that might lead to another act that would justify the 
dismissal. They, I think, were bound to wait until he 
had done this act that justified the dismissal, and the 
fear or apprehension of the future act was not sufficient 
to justify dismissal." 

Finally, from Blyth Chemicals Case (supra), there is one 
citation which is used quite often in these circumstances and 
is well known but I will put it on the record. What was said 
in this case was that die actions of the employee had 
destroyed the employer's confidence in him and the 
existence of confidence was an essential condition of the 
contract. So therefore, the employer was not bound to wait 
until its apprehensions were realised. The Judges dealt with 
that in the Blythe Chemicals Case in this way. They said: 

"Conduct which in respect of important matters is 
incompatible with the fulfillment of the employee's 
duty, or involves an opposition, or conflict between his 
interest and his duty to his employer, or impedes the 
faithful performance of his obligations, or is destructive 
of the necessary confidence between employer and 
employee, is a ground of dismissal. 

and 
But conduct of the employee must itself involve the 

incompatibility, conflict, or impediment, or be destruc- 
tive of confidence. An actual repugnance between his 
acts and his relationship must be found. It is not enough 
that ground for uneasiness as to its future conduct 
arises." 

I turn to how I see the issues in this case. Mr Arcus 
decided to have a meeting. He decided to do so, on the 
evidence of Mr Gregor, after he had discovered there were 
some things happening in the Service Department which 
need attention. There was a particular problem where Mr 
Gregor thought that the call-out system was likely to 
produce to workers what he described as a gold mine. Mr 
Arcus responded to the suggestions that he ought to become 
involved in the matter himself. On his own evidence, he 
found things that he was dissatisfied about and he needed 
to do something to correct it. Hence he called a meeting of 
everyone in the Service Department early in Mr Gregor's 
tenure in order that things could be corrected and move on. 

I think it is clear from his own evidence but if it is not, 
it is clear if one looks at Point 4 of the matters which were 
raised in the service meeting held on the 17th of February 
1994 (Exhibit C12), that die question of call-outs was 
discussed. It is clear from the evidence of Mr Arcus, Mr 
Weir and from each of the three ex-employees that gave 
evidence, that there was a bone of contention in Point 4 and 
there was not in all of the other matters, that is, that were 
not resolved at the time. 

Much of the employer's concern about what happened 
later turns upon its apprehension that an agreement on 
call-outs was made between the employer and the employ- 
ees concerned at that meeting. It is clear to me, and I find, 
that no agreement was made. If one looks at the minutes of 
the meeting, it says this: 

"It was pointed out by Tferry Arcus that at sometime 
in the past and totally unaware to him the word "call 
out" for after hours work had been deviated from what 
is known as Award Conditions. The Award Conditions 
would now rule and an explanation of this goes as 
follows:" 

There follows an explanation about what would be the 
rule. It is clear to me that there was no discussion about what 
the rule would be in the sense that one has a discussion in 
the form of a negotiation. There was a declaration by the 

employer that a certain thing would occur. In particular, this 
is confirmed from the evidence from Mr White. He 
attempted to raise some issues about the matter during the 
meeting but he was of the view that Mr Arcus had been quite 
firm in what he had said. It would not have mattered what 
Mr White raised; that was going to be the decision. So he 
did not continue to press the matter at the meeting. 

It is open to find that at the end of the meeting Mr White, 
Mr Mackey and Mr Todd understood that the Respondent 
would be changing the way the call-outs would be paid. It 
was only a question, because it clearly was not decided at 
the meeting, of when that would apply, except one could say 
the award conditions would now rule and that might mean 
forthwith. If that is so, if there was a corollary contract 
which was outside the terms of the award, it follows if one 
applies the normal rules about variation of a contract that 
the proper notice was probably not given to effect a variation 
forthwith. 

After the meeting the three employees involved had a 
discussion because they were concerned about the diminu- 
tion of their income. They then organised a meeting with Mr 
Gregor. There was no satisfaction for them out of that 
meeting. When Mr Todd indicated that he would not work 
under those conditions Mr Gregor made an agreement with 
him to continue the old conditions until a meeting on 
Monday. 

The Respondent has argued that was a concession made 
under duress but fails to comprehend at all whether the 
variation in the first place was legally viable in the sense that 
proper notice had been given to vary the contract If the 
award conditions were to apply straight away, we have a 
situation where three workers were faced with a fait 
accompli. They had no opportunity to debate the charge. In 
a sense, at the meeting on the 17th of February 1994, they 
were in the same position as Mr Gregor found himself in 
when they indicated that for the weekend, or at least Mr 
Todd did, he would not work under those circumstances. 

Now, even if I am wrong about that and Mr Todd should 
have worked under the new conditions, the other two 
employees were not rostered to work and can not be put in 
that category. I am inclined to the view that the circum- 
stances that Mr Gregor found himself in were no different 
to many other situations that occur when people are debating 
the contents of a contract of employment. There was a 
dispute about what the proper terms should be. I find the 
parties agreed to put the debate aside until another day. That 
happens regularly and it is not unusual in industrial relations 
or contract law that in the face of a debate matters are put 
aside for discussion later. 

We come to the Monday morning meetings with Mr 
Arcus, I deal first with the primary argument of the 
Respondent that there were resignations. Clearly, on the 
evidence from Mr Arcus himself, there were no resignations. 
He directly said that there were no resignations. So if they 
were not resignations what were they? They must have been 
dismissals. Therefore we have to examine whether there was 
fairness or otherwise in those dismissals. To make it clear, 
I find that the three employees did not resign, and that is 
clearly open to the Commission on the evidence. 

The question is, were the dismissals unfair? Here we had 
a situation where there was the potential at least for there 
to be some action by the employees which may have been 
in breach of their contract of service in that the employer 
was entitled to think that, because they said on the Friday 
evening that they would not work weekend call-outs under 
the old system, there might be disruption. But the fact of the 
matter is that during the exchanges with Mr Arcus, the 
employees indicated that they would not accept the change 
in the contract and immediately they were dismissed. I do 
not think that there was opportunity given to discuss the 
dispute, which was a genuine, about the terms of a contract 
The procedure which would lead to a fair dismissal was, in 
my view and I find so, foreshortened by the action taken to 
dismiss. 

I do not think the proper principles have been applied in 
this dismissal. There has not been a reasonable disposal of 
the dispute. The employees were never given an opportunity 
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to deal with what was presented to them as a fait accompli, 
a variation to their contract which would cause them a 
financial impediment. I make no finding upon how much 
that might be. One of the witnesses for the MEWU indicates 
that could be in the vicinity of $3000 but even if it was half 
of that or a third of that, it was still a substantial financial 
impediment On any fair understanding or approach to the 
way these matters ought to be resolved, the matter ought to 
have been discussed. 

That is not to say that in the final wash-up of it the 
employer could not make a decision to vary the contract of 
employment but that decision has to be made in accordance 
with the law. That is, proper notice of variation of the 
contract has to occur. In this case there was none. There was 
a unilateral decision taken to vary. 

In all of these circumstances I find, by application of the 
facts to the law, that the apprehension of the employer that 
there may have been further difficulties between him and the 
employees does not provide sufficient grounds to dismiss. 
At the time of dismissal, there had been no conduct 
incompatible with the contract of employment. There was 
a live argument about its terms. If there was potential for 
incompatible conduct, that had been disposed of when a 
properly authorised officer of the Respondent agreed that the 
work (call-outs) on the weekend to be done by Mr Todd 
would be done in accordance with the existing contract. So 
there was not incompatibility. There was at the best an 
apprehension that there might be difficulties. In these 
circumstances the rules which are set out in Blyth Chemicals 
(supra) have not been followed. 

For these Reasons, I find that the dismissals were unfair. 
The Commission will issue Orders that the Respondent offer 
employment to Tyler Mackey, Peter White and Steven Todd 
if they present for employment at a date to be fixed in the 
future, about which I will hear from the parties. I will also 
hear from the parties further about the question of 
compensation. Mr Cooke, who appeared for the Respondent, 
has pointed out to the Commission that there were payments 
in lieu of notice made to the employees which will have to 
be taken into account There will also have to be taken into 
account the question of earnings in the intervening period. 

There are just two other matters I need to mention before 
I complete these Reasons. First, another factor which goes 
to unfairness is length of service. It appears that at least two 
of the employees have had a number of years of service, four 
and a half and five on the authorities. That is a matter to be 
taken into account when deciding termination and it clearly 
was not the case. 

Finally, the allegation that Steven Todd has acted in 
detriment to the business of Arcus: what was put before the 
Commission was a letter addressed to Shane Weir from a 
person to whom he admits he is related. The writer of the 
letter was not called to give evidence. There is nothing 
before the Commission that indicates whether the letter and 
its contents were discussed prior to writing between Mr 
Weir and Mr Goodfield, who was apparently the writer. The 
way the evidence is presented is in the form of hearsay and 
I give it little weight. The weight I have given it is not such 
as to convince me that it ought to affect the main finding 
that I have published. 

The final thing I say is this. There is an admission from 
Mr Sturman that the MEWU took industrial action over this 
matter against the Respondent at a building site. I do not 
understand how a union can come to this Commission and 
say, "We want the law applied" when it goes and 
potentially breaches the law elsewhere. It has been said in 
public discourse that because unions do such things they 
may become irrelevant in the community. If they wish to 
become more irrelevant they will continue to do things like 
that. 

Mr Arcus indicated some concern about union behaviour 
and on my own experience I understand the concern of 
employers because of the type of behaviour that has gone 
on in the past. I think the MEWU's action in creating 
industrial disputation over this issue after it notified the 
matter to the Commission is contrary to the spirit and intent 
of the Act and is potentially an abuse of process. At the least, 

it put in jeopardy what I have concluded in the legitimate 
claim of the three employees concerned. 

Minutes of Proposed Order will issue after the parties 
have made responses to the Commission in accordance with 
the terms of these Supplementary Reasons. 

From correspondence received since hearing of this 
matter, it appears that the parties have been unable to agree 
on the form of Minutes of Proposed Order. That being so, 
the Commission now publishes Minutes of Proposed Order. 
It will hear from the parties on the amount of compensation 
to be included in Order (4) of the Proposed Minutes on 
Thursday, the 9th of June 1994, in Court 8 (Floor 3) at 
9.15am. 

Appearances: Mr G. Sturman appeared on behalf of the 
MEWU. 

Mr P. Cooke appeared on behalf of Arcus Refrigeration 
Service Pty Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers Union—Western 
Australian Branch 

and 
Arcus Refrigeration Service Pty Ltd. 

No. CR 58 of 1994. 

COMMISSIONER J.F. GREGOR. 
28 June 1994. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: On the 12th of May 1994, the 
Commission delivered Reasons for Decision extempore in 
the matter of the alleged unfair dismissal by Arcus 
Refrigeration Service Pty Ltd of three members of the 
Metals and Engineering Workers' Union—Western Austra- 
lian Branch (the MEWU). On the 1st of June 1994, the 
Reasons proper, in the form of edited Reasons for Decision 
and a Minutes of Proposed Order were issued by the 
Commission. On the 9th of June 1994, the Commission 
heard the parties as they exercised their rights pursuant to 
Section 35 of the Industrial Relations Act 1979, to speak to 
the Minutes. 

At the conclusion of the proceedings held on the 9th of 
June 1994, the Commission ordered that the MEWU provide 
affidavits from each of the three employees concerned as to 
their earnings during the period between the time of 
dismissal and the time of reinstatement. The parties were 
advised that on the receipt of that information, the 
Commission would determine the form of the final Order. 
The information required was, in due course, received by the 
Commission and it has had the opportunity to review the 
affidavits made by the employees concerned. The Commis- 
sion had cause for the Respondent's agent, Mr Cooke, be 
given copies of the affidavits and in response to that, Mr 
Cooke, by facsimile message on the 2001 of June 1994, 
advised the Commission of his calculations of the moneys 
due. 

On the information submitted by Mr Cooke, he has 
provided calculations which have deleted from the calcula- 
tion of compensation due those moneys paid on termination 
being moneys for other than wages. This, of course, may 
have been because of a comment the Commission made 
during the Speaking to the Minutes concerning the effect of 
the Order. That is, the Proposed Order of the Commission 
which had been published to the parties made the contract 
of service continuous except for wages and entitlements 
exhausted by payment on termination. In respect of that, the 
Commission had commented that it may be the case that if 
the workers repaid those moneys for entitlements exhausted 
by payment, that might restore entitlements. It seems that 
Mr Cooke has applied that comment to the calculations he 
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has made on the assumption that every worker would wish 
to do that. That is not the intent of the Order and the effect 
of it would be that there would be a restoration of all 
entitlements. That must be so because the moneys which 
were paid on termination being moneys other than wages 
owing, must be for entitlements which were thereby 
exhausted at the date of termination. 

It was not my intention to write an Order in that form and 
I do not do so now. The final Order, which I now publish, 
will, in respect of Mr P. White, recognise that he is due for 
compensation, $8,317.44. He has earned as profit during the 
period to the 31st of May 1994, the sum of $6034.20 which 
means that he will receive a nett sum of compensation of 
$2,283.24. In respect of Mr T. Mackey, he will be entitled 
to compensation of $8,208.00. He has earned a sum of 
$8,349.00. That is more than the amount of compensation 
and there will be no Order for payment for him. In respect 
of Mr S. Todd, he is entitled to compensation of $8,317.44. 
He has earned $3,583.00 during the period of the 1st of 
March 1994 to the 9th of June 1994, and he is therefore 
entitled to a nett sum of compensation of $4,734.44. 

A dispositive Order will now issue in the form described 
above. There will be a new Order (4) which will be added 
to the Orders which were foreshadowed in a draft which was 
submitted by Mr Cooke during the Speaking to the Minutes. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union—Western 
Australian Branch 

and 

Arcus Refrigeration Service Pty Ltd. 
No. CR 58 of 1994. 

COMMISSIONER J.F. GREGOR. 

28 June 1994. 
Order. 

HAVING heard Mr G.C. Sturm an on behalf of the Applicant 
and Mr P.J. Cooke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That Arcus Refrigeration Service Pty Ltd shall 
offer a contact of employment as Refrigeration 
Fitters to the persons named below and who where 
unfairly dismissed on or about the 21st of 
February 1994. 

Tyler Mackey 
Peter White 
Steven Todd 

(2) That the offer of a contract of employment in 
accordance with Order (1) hereof shall be made 
within seven days of the date hereof which offer, 
if accepted, will be so accepted within seven days 
thereof. 

(3) That the contract of employment offered to each 
person identified in Order (1) hereof shall be 
deemed to be continuous with the contract 
terminated on or about the 21st of February 1994, 
for the purpose of entitlements under die Air 
Conditioning and Refrigeration Industry (Con- 
struction and Servicing) Award No. 10 of 1979, 
save and except for wages and any entitlements 
exhausted by payment on termination. 

74 W.A.I.G. 

(4) That Arcus Refrigeration Service Pty Ltd shall 
pay compensation of the amount shown against 
the schedule of names listed below. 
Peter White $2,283.24 
Steven Todd $4,734.44 

No Order is made for the payment of compensa- 
tion to Tyler Mackey. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch 
and 

Sir Charles Gairdner Hospital 
No. CR 194 of 1994. 

COMMISSIONER J.F. GREGOR. 
17 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: This matter first came to the 
notice of the Commission in proceedings in Application 
No.'s C 194 of 1994, C 197 of 1994 and C 84 of 1994, which 
were matters before the Chief Commissioner concerning 
disputes at Sir Charles Gairdner Hospital (the Hospital) over 
a range of issues and matters effecting industrial relations. 
In an Order published on the 19th of May 1994, and in the 
recitals thereto, it was said that the Australian Liquor, 
Hospitality and Miscellaneous Workers' Union, Miscellane- 
ous Workers' Division, Western Australian Branch (the 
Union) had made it clear that particular disputes concerning 
a Ms L. Fox and a Mr Burton needed to be addressed, albeit 
the wider issues mentioned above were at the heart of the 
workforce's grievances. Later in the recitals referring to Ms 
Fox, the Chief Commissioner described her situation and, 
having regard to all of the circumstances, made Orders 
providing for the maintenance of her employment at the 
Hospital until arbitration had disposed of the claim in 
Application No. C 194 of 1994. On the 25th of May 1994, 
the Chief Commissioner crystallised the matters to be 
decided by arbitration in Application No. CR 194 of 1994, 
in a Schedule to a Memorandum of Matters for Hearing and 
Determination under Section 44 of the Industrial Relations 
Act 1979, published on that day. The Schedule delineates 
the matters for adjudication as follows: 

"To determine whether in all of the circumstances 
the termination of Ms Fox's employment to be effected 
on 27th May, 1994 by Sir Charles Gairdner Hospital 
is harsh and unfair. 

The relief sought by the applicant union is that Ms 
Fox's employment be continued in the Linen Room 
under the terms and conditions of the Hospital Workers 
(Government) Award No. 21 of 1966." 

The matter was then allocated to the Commission as 
constituted. Hearings commenced on the 30th of May 1994, 
and concluded on the 2nd of June 1994, at which time the 
Decision of the Commission was reserved. Ms Fox, in the 
relevant sense, first entered into an employment relationship 
with the Hospital by virtue of an offer of casual employment 
made by letter of the 22nd of April 1993 (Exhibit Jl). That 
letter defined a period of employment commencing on the 
22nd of April 1993, and finishing on the 28th of April 1993. 
Ms Fox was to be employed for five days over that period, 
for eight hours each day. The contract of service was 
covered by the Hospital Workers (Government) Award No. 
21 of 1966 (the Award), and Ms Fox was to receive a casual 
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loading of 20 per cent I interpolate at this time that the 
loading of 20 per cent is in accordance with the loading 
prescribed in die Award. Clause 5.—Definitions, of the 
Award defines a casual employee as a worker engaged for 
a period of less than one week. It would therefore seem that 
Ms Fox was properly engaged as a casual worker for that 
period. The next relevant appointment is also described in 
Exhibit Jl. By a letter dated the 30th of April 1993, Ms Fox 
was formally offered a temporary appointment as a Linen 
Assistant in the Supply Department. Formal parts omitted, 
the offer is as follows: 

"I have pleasure in formally offering you a 
temporary appointment as a Linen Assistant in the 
Supply Department. 

The term of your appointment will be from Monday, 
3 May 1993 to Wednesday, 2 June 1993, both dates 
inclusive. 

Unless this appointment is formally extended your 
employment with this Hospital will cease on the above 
date without further advice from us. A cheque for your 
final pay will be prepared as soon as possible after the 
above date and you will be advised accordingly of 
cheque collection details. 

The conditions of service applicable to this position 
are those of the Hospital Workers' Government Award, 
a copy of which is available in Human Resources. In 
summary, these conditions provide for: 

1. A salary of $372.50 per fortnight (Level 1.1 
HWGA). 

2. A 40 hour fortnight of which 2 hours per 
fortnight will be credited towards accrued 
leave. 

3. Pro-rata annual leave will be paid on termi- 
nation. 

Should this appointment be extended, it will be a 
condition of appointment that you satisfactorily com- 
plete a one (1) month probationary period during which 
you will be appraised to aid and assess your progress. 
Should you wish to resign during the contract period, 
you will be required to give two (2) weeks notice. 

Additionally, this offer of appointment is conditional 
on you providing: 

1. A copy of your Birth Certificate or Extract 
of Birth. 

2. A certificate of Medical Fitness. 
3. Evidence of Australian Citizenship or perma- 

nent residency status (if bom outside Austra- 
lia or New Zealand). 

Please sign the enclosed acceptance confirmation 
copy of this letter and return it to me at your earliest 
convenience." 

On the 24th of June 1993, Ms Fox received another letter 
which offered an extension to her then present appointment 
until the 30th of June 1993. For the purposes of comparison 
with the original offer, this letter, formal parts omitted, is 
also included in these Reasons. 

"I have pleasure in formally offering you an 
extension to your present appointment until 30 June 
1993. 

Unless this appointment is formally extended, your 
employment with this Hospital will cease on this date 
without further advice from us. A cheque for your final 
pay will be available from Salaries and Wages, 
Financial Accounting, at 3:30 pm on the above date. 

All other conditions of service will remain un- 
changed. 

Would you please sign the enclosed Acceptance 
Confirmation copy of this letter and return it to me, 
Physical Resources Division, 1st Floor, R Block." 

There were then, as contained in Exhibit Jl, a series of 
letters in very similar, if not the same terms, as that quoted 
above. There was a letter on the 2nd of July 1993, which 
covered a period of employment expiring on the 30th of July 
1993. Again, on the 23rd of August 1993, there was a letter 

in the same, or similar, terms which extended the appoint- 
ment until the 30th of September 1993. There was a similar 
letter on the 6th of October 1993, and the 21st of October 
1993. This last extended the appointment until the 28th of 
January 1994. According to the evidence, there was another 
letter which further extended the appointment from the 28th 
of January 1994, through to the 9th of March 1994, although 
there is no copy of that letter in the Exhibit. On the 9th of 
March 1994, there was a further offer made but it is in 
different terms to the original offer and the extensions which 
have been described above. This offer was for an appoint- 
ment as a full-time Linen Assistant for a period of two weeks 
between the 9th of March 1994, and the 18th of March 1994, 
although the letter indicates the dates were from the 7th of 
March to the 18th of March 1994. Obviously there is an 
overlap with a previous extended contract. However, it 
should be noted that this contract was for a full-time position 
and by the letter of the 18th of March 1994, there is an 
extension of that appointment until the 31st of March 1994. 
On the 5th of April 1994, there was a letter offering an 
extension of that appointment until the 29th of April 1994. 
On the 29th of April 1994, there was a further extension until 
the 13th of May 1994. There was a notation on the letter 
(Exhibit Jl) that there would be no extension of the contract 
beyond that date and on the evidence of Andrew Fee, the 
Personnel Officer who signed the letter, and confirmed by 
Ms Fox in her evidence, on that day, for the first time since 
her employment commenced, Ms Fox was given two weeks' 
notice of termination. However, there was no termination on 
the 13th of May 1994, because on the 13th of May 1994, 
she was offered a temporary appointment as a Linen 
Assistant at .5 of full-time; that term of employment to be 
from the 16th of May until the 27th of May 1994. It was 
circa this period, that is between the 16th through to the 19th 
of May 1994, that the issues effecting Ms Fox were before 
the Chief Commissioner in conciliation proceedings and 
which led to his Order on the 19th of May 1994. 

It can be seen from the above that there are a variety of 
extensions of time offered by the various letters. These 
include four for a period of one month, one for a period of 
two months, one for three months, one for six weeks, two 
for three and a half weeks, two for two weeks and one for 
one and a half weeks. There were other short terms offered 
after the dispute that I have mentioned earlier commenced 
but they are not germane, in my respectful view, to the 
matter under discussion. Another issue that needs to be 
considered is that the evidence of Ms Fox is that these 
letters, and in particular the receipt time of them, did not 
coincide with the starting date of the extensions which were 
usually approved after the finishing date of the previous 
extension. It is obvious, also from her evidence, particularly 
that elicited from her in cross examination by Mr Hooker, 
of Counsel, who appeared for the Hospital, that it was made 
clear to Ms Fox that she was filling in for a Ms Pavesic who 
was off work on Workers' Compensation. She had under- 
stood that after her first weeks' trial. She understood that 
perfectly well at that time but she did not know how long 
Ms Pavesic would be off on Workers' Compensation. She 
admitted in cross examination that it could have been for a 
short period of service but, for the purpose of this recitation, 
it was crystal clear in Ms Fox's mind that the basis of her 
employment was that someone else was off on Workers' 
Compensation; that that someone else was a particular 
person, that is Ms Pavesic, and that if Ms Pavesic was fit 
enough to come back to work, Ms Fox thought that it would 
be fair enough that she would not have a job at the Hospital. 
She was also aware that during the time she was filling in 
on the full-time position, that itself was a temporary 
arrangement. She was not sure at first that the old 
arrangement of filling Ms Pavesic' position would be 
restored when she finished in Ms Duggan's position but only 
because no one had clarified that. In due course, that was 
clarified with her during a meeting with Mary Cowan and 
Andrew Fee on the 29th of April 1994. It was during this 
meeting that Mr Fee told Ms Fox that she was on two weeks' 
notice. In her evidence, Ms Fox also admitted that again it 
was made clear that there was no guarantee that the filling 
of Ms Pavesic' job would continue on forever because Ms 
Pavesic' position was still not clear. That is, whether she 
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would remain off on Workers' Compensation or she was to 
be written off the books, as it were. Ms Fox said that she 
was aware that she had been doing the full-time job to help 
out during the trials which had been organised between the 
Hospital and the Union. 

The Commission was assisted by submissions from the 
advocates. I do not intend to recite them in full because I 
believe that the resolution of this matter depends very much 
upon the discovery of the precise terms of contract; a task 
to which I will direct my attention later. First though, insofar 
as Ms Jackson's submissions are concerned, she said that it 
is obviously correct that the terms of the Award are 
expressly incorporated into the contract of employment and 
the Award is required to be applied. Among the relevant 
clauses is Clause 10.—Contract of Service, which provides 
that there should be 14 days' notice and, essentially, that 
employees under the Award are, with the exception of 
casuals, employed on a fortnightly basis. If one looks at 
Clause 5.—Definitions, a part-time employee, as it appears 
Ms Fox was, is engaged as weekly hire. Therefore the notice 
provisions of Clause 10.—Contract of Service, apply to her. 
Also having application, says Ms Jackson, is Clause 
11.—Disputes Settlement Procedures. Further, as the Award 
is an award listed in Schedule B to the Western Australian 
Government Employees Redeployment, Retraining and 
Redundancy General Order (1993) 73 WAIG 216, then it is 
arguable that the terms of that Order apply to Ms Fox's 
service because she is not an employee in any of the 
categories of employment described in Schedule A to the 
Western Australian Government Employees Redeployment, 
Retraining and Redundancy General Order as being a 
category of employee to whom the Order does not apply. 
That is, she had not been retired on the grounds of ill health. 
Her employment was not terminated as a consequence of 
poor perfonnance or misconduct. She was, on Ms Jackson's 
submission, not an employee engaged for a defined period 
under a contract at the conclusion of which the employment 
should cease nor was she a casual, nor a seasonal employer. 
The Award itself does not include a category of temporary 
or fixed term employee. The terms of her employment 
contract can not, by Section 114 of the Act, be inconsistent 
to the Award or ultra vires to any statutes. Because of this, 
the use of continuous employment contracts of service is 
prohibited or, alternatively, such contracts are inconsistent 
with the Award. 

There was argument led on the status of the 1991 
Memorandum of Agreement which was said to be agreed 
terms of settlement of an industrial dispute between the 
workforce in the Public Health Sector generally, including 
at Sir Charles Gairdner Hospital, and the Union made in 
settlement of Application No. C 767 of 1991. Ms Jackson 
says there is an admission by Ms Metcalfe that the Hospital 
considered itself bound by the terms of the Memorandum 
of Agreement and had discharged its obligations pursuant 
to it until March 1994, when it was withdrawn from. Of the 
Agreement, Ms Jackson says the legal effect is that the 
Agreement is enforceable as a contract in its own right 
although that is not a matter for determination here. 
However, on the authority of Gregory v. Phillip Morris Ltd 
(1987) 77 ALR 79, the terms of the collective Agreement 
made in 1991 became incorporated in each individual's 
contract of employment and Ms Fox was one of those 
employees. This was so because that was the express 
intention of the parties. Ms Jackson made other submissions 
concerning the question of the acceptance of the terms of the 
Agreement, in particular, for the use of persons on fixed 
term contracts. The nub of the argument is that the terms of 
the Agreement could be implied into Ms Fox's contract of 
service or, alternatively, were granted by the Hospital as 
forming part of a contract of service. This gave a reason for 
Ms Fox's ongoing employment in a vacancy occasioned by 
extended Workers' Compensation. So, whether or not the 
Hospital is now bound by the Agreement does not effect the 
individual contract of employment of Ms Fox so that if the 
individual contract included the terms of the Agreement 
when made, it continues to include the terms. 

Ms Jackson directed submissions to the question of 
fairness. It was fundamental she suggested, that if one is to 

treat each hiring, as she called it, as a separate contract, there 
is a reasonable expectation of ongoing employment while 
the relief requirement for the extended Workers' Compensa- 
tion vacancy continues. The termination of Ms Fox's 
contract would have denied her entitlements based on her 
contract, for instance, grievance procedure mechanisms, 
redeployment, retraining and so on. The Hospital's position 
that there has been no termination of employment or that the 
effluxion of time of the fixed term contract is not a 
termination is a denial of the actual circumstances when the 
real motivation is to deny Ms Fox access to her contractual 
benefits. The Commission was urged to look at the 
employment status with regard to the actual practice and in 
practice, Ms Fox was a regular, though part-time, employee 
employed on a single continuous contract. There was a 
breach by the Hospital of the Award disputes procedure in 
that she was denied procedural fairness when the Hospital 
did not institute a mandatory procedure for dealing with her 
grievances, or those of other employees on fixed term 
contracts, when Ms Fox and her Union advised them of 
those grievances. The fact remains that she has worked for 
14 months continuously and it is clear that she is a good 
worker. There has been an unreasonable application of 
management prerogative. Ms Jackson addressed a series of 
matters which occurred after the 8th of May 1994. These 
were issues about which Ms Jackson made application 
during hearing for Ms Fox to give further evidence. 
However, leave to do so was not given for the reasons which 
were set out on page 132 of the transcript of proceedings. 
I have further considered whether I now ought to hear further 
from Ms Jackson on the matters post the 8th of May 1994, 
but, in view of the findings that I make, I find it is 
unnecessary to do so as I do not believe that anything that 
may have happened post the 8th of May 1994, in any real 
sense alters the situation as it existed prior to the time that 
the Commission's Orders in Application No.'s C 84 of 1994, 
C 194 of 1994 and C 197 of 1994 were made. 

I turn now to the submissions of Mr Hooker. Mr Hooker 
suggested to the Commission that the matter was not 
complex at all because the issues were clear cut and were 
capable of simple resolution. He identified the nub of the 
argument as the nature of Ms Fox's employment relation- 
ship with the Hospital. It was not about managerial practices 
or the General Order covering redundancy for Government 
employees, or whether Ms Fox was a good worker or not. 
Neither was it about the disputes procedure in the Award. 
It was all about how the contract was formed. From the 
Hospital's point of view, that was a fixed term contract of 
a temporary nature and it came to an end on the 27th of May 
1994. There was not a dismissal and therefore, there can not 
have been a termination either. Mr Hooker referred the 
Commission to the authority of the Full Court of the 
Supreme Court of Western Australia in an application for 
a Writ of Certiorari against the Public Service Appeal Board 
constituted by Commissioner J.A. Negus of the Western 
Australian Industrial Relations Commission, Mr K. Chin- 
nery and Mr E. Rea, Members, ex parte Public Service 
Commissioner, Application No. 1728 of 1993 (unreported), 
a Decision of the Full Court on the 24th of May 1994 
(Metaxas' Case). Mr Hooker conceded that the facts of 
Metaxas' Case (supra) may well be different but the 
conclusion clearly applies to any situation where a fixed 
term contract has naturally come to an end. The case of the 
Union, says Mr Hooker, relies on the proposition that there 
has been a termination, and in some senses a denial of 
benefits, but the Hospital's clear position was there was no 
such termination. What there has been is an effluxion of 
time. There has been no unilateral act on behalf of one party 
which is a basic ingredient of termination. There has been, 
quite simply, a discharge of mutual obligations. The 
situation is: time has passed, the contract is at an end and 
that end was not brought about by the instigation by one or 
other of the parties. Mr Hooker also referred, in support, to 
the authorities in the Civil Service Association of Western 
Australia v. Public Service Commission (1993) 73 WAIG 
1845 (Archer's Case). So it was the clear contention of the 
Hospital, said Mr Hooker, that there was effectively no case 
to answer because there has been no dismissal, no 
termination so it is not necessary to consider unfairness. 



He suggested, though, if the Commission did see fit to 
consider the matter, the first important issue was the 
question of the relief being sought. The Union submitted that 
what is being sought is an Order that Ms Fox's employment 
be continued in the Linen Room. That raises a further 
difficulty for the Commission, particularly as to how the 
Commission would grant such a remedy. In what terms 
would be the grant of a remedy? Would it refer to the actual 
work or a particular time, or perhaps a condition precedent 
which might occur before continuing employment comes to 
an end, and in this case, that would be the return of Ms 
Pavesic who is still away on Workers' Compensation. Mr 
Hooker referred to what he considered to be a flaw in the 
argument of Ms Jackson. She claimed, Mr Hooker says, that 
the Award did not allow for fixed term contracts and if that 
is correct, the remedy she is contemplating presumes some 
type of fixed term contract. So, if the Awani does not allow 
for fixed term contracts, how could such a remedy be given. 

Mr Hooker went on to deal with the authorities on 
unfairness. He mentioned Miles v. The Federated Miscella- 
neous Workers' Union of Australia, Hospital, Service and 
Miscellaneous, W.A. Branch (1985) 65 WAIG 385 (the 
Undercliffe Case) and also Transport Workers Union v. 
Eastern Goldfields Transport Board (1989) 69 WAIG 1895. 
There were submissions concerning the alleged denial of 
entitlements to benefits which Mr Hooker says is a 
misconceived argument that has arisen from the fact that the 
temporary status of Ms Fox continued over a period. That 
has only happened because the person absent on Workers' 
Compensation has not come back. Mr Hooker says that Ms 
Fox candidly acknowledges that the person may come back. 
She was aware of the possibility and it is clear from her 
evidence that she was happy with that situation. She was 
aware of the reason for employment from the start. She was 
aware it was ongoing, yet temporary. Simply because time 
has passed there has been a rolling effect of fixed term 
contracts. Given the provision in the Memorandum of 
Agreement as to Workers' Compensation and relief, there 
must be two years elapsed before there is a consideration of 
permanency. 

Mr Hooker addressed the question of the application of 
Clause 10.—Contract of Service of the Award. His 
proposition was first, that the Award does not apply because 
there has been no termination. If, in fact, there was a 
requirement to give 14 days' notice, there has been 
acquiescence or waiver by the employee manifested in her 
conduct as there was an acquiescence in the state of affairs 
in general. Mr Hooker says it is not simply a matter of 
looking at the terms of the letters. There must be an 
assessment of what happened and the longer that went on, 
the acquiescence became clearer. Mr Hooker submitted that 
such acquiescence or waiver would displace the operation 
of any of the provisions of Section 114 of the Act because 
this is clearly a different situation. 

Mr Hooker then went on to address the issues arising from 
the allegation of non compliance with the disputes proce- 
dure. Of this, he argued there has been no particularisation 
of the failure to comply with the procedures. For the Union 
to then say there had been a lack of procedural fairness on 
those grounds is clearly untenable. In summary, Mr 
Hooker's position was that the matter is governed by the 
propositions of law as stated in the Metaxas' Case {supra) 
and in Archer's Case {supra). Even if that is wrong, there 
are difficulties in the terms of the declaration sought. There 
has been no demonstrated unfairness personal to Ms Fox. 
There has been no breach of Clause 10.—Contract of 
Service, of the Award and even if there was, it is merely 
technical. 

Before I go to my analysis of the evidence and 
submissions before the Commission and the conclusions I 
draw from that analysis, I need to refer to Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
v. The Board of Management, Royal Perth Hospital, No. CR 
462 of 1993 and The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch v. The Board of 
Management, Royal Perth Hospital, No. CR 556 of 1993 
(1994) 74 WAIG 1000 (RPH Case). This Decision, made on 

the 9th of March 1994, by myself, canvassed what, on the 
face of it, are similar issues where there were workers 
engaged on a series of rolling contracts at Royal Perth 
Hospital. Those contracts had been terminated and it was 
alleged that the terminations were harsh and unfair. In 
detailed Reasons, I addressed a series of matters similar to 
those the subject of argument in this case. It is relevant to 
note that in the RPH Case {supra) I concluded that the 
employees concerned were employed on bona fide tempo- 
rary contracts and that those contracts came to an end in 
accordance with their terms and in accordance with the 
proper application of the award provisions. I found that there 
was no unfairness and I dismissed the application. I 
expressed my views on the matters for adjudication in the 
RPH Case {supra) on page 1006 of the report and following. 
I distinguished the Decision of the Commission in The 
Australian Workers' Union, West Australian Branch, Indus- 
trial Union of Workers v. Newcrest Mining Limited (1992) 
72 WAIG 402 (the Newcrest Case), as I did the writing of 
Parks C. in Amalgamated Metal Workers and Shipwrights 
Union of Australia v. State Energy Commission of Western 
Australia (1991) 71 WAIG 1570 (the SEC Case). I 
concluded that the terms of the award, which is the same 
award as in this case, did not act as a prohibition to such 
types of employment. I went on to observe that one could 
say that there is an express recognition of such full-time 
contracts. I also gave attention to die writing of Fielding C. 
in Archer's Case {supra). I agreed with the reasoning of the 
learned Commissioner on the authorities cited. However, I 
did not comment further on the matter because the type of 
contract that was in question in Archer's Case {supra) was 
clearly different to that which applied in the RPH Case 
{supra). 

In my analysis I gave some considerable treatment to the 
standing of the document known as the Memorandum of 
Agreement between The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch and the Public Health 
Sector employers in respect of the settlement of the hospital 
dispute and related matters, which was also identified in 
these proceedings as the Memorandum of Agreement I will 
not repeat in this Decision all of what I said in the RPH Case 
{supra) except that of the status of the Memorandum of 
Agreement, and in particular Appendix A which is the 
appendix of the Agreement relevant here. I said: 

"It seems to me that the document is clearly not a 
term of contract by virtue of an award. It is similarly 
not binding as a term of contract by way of any Order 
or Direction of the Commission such that a person not 
complying with the terms of the Memorandum of 
Agreement would be subject to prosecution for breach. 
I am inclined to believe that the document has, as Mr 
Pettitt suggested, the standing of being no more than 
conjoint expression of administrative policy. It is an 
agreement which may or may not have any standing at 
common law." 

and: 
"In view of all of the foregoing, I conclude that the 

Memorandum of Agreement is merely a heads of 
agreement document. It is not part of the Award or any 
Order of the Commission and there has been nothing 
put in the case which would enable a finding certain 
that it ought be considered to be part of a contract of 
employment, either expressly or by implication. Not- 
withstanding the above finding, it is the submission of 
Mr Pettitt on behalf of RPH that the Memorandum of 
Agreement is recognised by it as restricting its ability 
to engage fixed term contract employees. But, in any 
event, there has been no breach of the Memorandum 
of Agreement." 

(emphasis added by the Commission) 
Later in the Reasons for Decision I made the observation 

that if one looks at the Award, there was no specific category 
of permanent employment and that the Award was no 
different to the award discussed by the Commission in the 
Newcrest Case {supra). 

I now turn to my analysis of the relevant factual matters 
in the matrix of evidence which has been presented to the 
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Commission. It is first important to discover the terms of the 
contract. This is important because if the contract is in the 
same terms as those which were closely analysed by the 
Commission in the RPH Case (supra) then it follows that 
it is likely that the answer here would be the same. I say so 
because I do not resile from any of the findings I made about 
the status in law of the Memorandum of Agreement or of 
the terms and conditions of the award that I expressed in the 
RPH Case (supra). The question, therefore, must be whether 
this case is distinguishable. 

As I have set out earlier in these Reasons, Leanne Fox was 
offered a casual engagement as a Linen Assistant by letter 
dated the 22nd of Apnl 1993. It is clear from the letter that 
the engagement is entirely in accordance with the Award. 
The period of service did not exceed one week and there was 
a 20 per cent loading paid. That contract for casual 
employment came to a conclusion naturally in accordance 
with its own terms on the 28th of April 1993. Ms Fox was 
then offered another contract. This was the formal offer as 
is described in the letter of the 30th of April 1993. The offer 
detailed the conditions of employment. That is, it fixed the 
salary, it fixed amount of time to be spent at work per 
fortnight, it said how annual leave would be accrued and that 
pro-rata annual leave would be paid. It specified that there 
be a probationary period during which the employee would 
be appraised and it required that if she wished to resign 
during the contract, she would be required to give two 
weeks' notice. It also imbedded into the contract die terms 
and conditions of the Award. That contract was to operate 
for the dates inclusive from Monday, the 3rd of May 1993, 
to the 2nd of June 1993.1 have included previously in these 
Reasons the next relevant documentation, that is the letter 
dated the 24th of June 1993. This is the documentation 
which is important. The letter, it can be seen, offers an 
extension of the existing employment until the 30th of June 
1993. It is relevant to note that the offer of the extension 
came just six days before the extension was to finish. It must 
follow that Ms Fox had continued with the original 
arrangement up until the time of that letter. It is also clear 
from the terms of the letter that all other conditions of 
service would remain unchanged. There was no notice given 
to Ms Fox that her engagement would finish. In effect, what 
has happened is that there has been an extension of the first 
appointment on the same terms and conditions and that must 
mean the continuation of the original contract for an 
extended period. There can be no other sensible conclusion 
as to the effect or meaning of the letter. 

When one then examines the succession letters which 
were received by Ms Fox after that, the same process is used. 
An extension of a present appointment is given. Usually that 
extension is given during the currency of the period that it 
purports to cover. It is clear that the letters say that unless 
the appointment is formally extended, that the employment 
would cease. However, that event never occurred. There 
continued to be similar extensions all embodying the same 
conditions of service. This continued until the 9th of March 
1994, when a letter in quite different terms was received by 
Ms Fox, offering her a temporary appointment as a Linen 
Assistant in the Supply Department Linen Room for a period 
between the 7th of March 1994, to the 18th of March 1994. 
Again, there was an indication that there was no guarantee 
of permanency and unless the appointment was extended, 
it would cease on the 18th of March 1994. The conditions 
of employment varied from all of the previous engagements 
in that there was now an 80 hour fortnight, of which four 
hours would be credited towards annual leave. On the 18th 
of March 1994, there was an extension to that contract 
framed in the same type of terms as those previous to the 
letter of the 9th of March 1994, which extended the full-time 
engagement with the same terms and conditions. There was 
a further letter on the 5th of April 1994, with another 
extension. This offer made it clear that it in no way implied 
an expectation of continued employment beyond the date 
described in the letter, unless it was formally extended. It 
is relevant to note that on the 29th of April 1994, Ms Fox 
was given 14 days' notice by Andrew Fee that the full-time 
contract would end. That notice was entirely in accordance 
with the Award. It brought to a conclusion that appointment 

on the 13th of May 1994. But on the 13th of May 1994, Ms 
Fox was offered a further temporary appointment as a Linen 
Assistant at .5 of a full-time equivalent. It appears that 
appointment has continued since. 

The initial contract made on the 30th of April 1993, was 
to cover the absence of a worker on Workers' Compensa- 
tion. This was clear from the evidence of Ms Fox. That is 
also clear from the evidence of Mr Fee and Ms Metcalfe and 
that it is true was reinforced by the submissions of Mr 
Hooker who made it clear that the intention of the contract 
was to provide Workers' Compensation cover for Ms 
Pavesic. The availability of work would last until Ms 
Pavesic returned from Workers' Compensation or the 
Hospital wrote her off the books. That was the reason for 
the first contract which, on the face of the documentation, 
was merely extended in exactly the same terms until the 9th 
of March 1994, when a new contract was offered to Ms Fox. 
She accepted the new contract to fill in as a full-time 
employee. That contract was brought to a conclusion by the 
giving of notice, as is required by the Award, and she 
returned to her position as a .5 employee on exactly the same 
terms and for exactly the same reasons as she was given a 
contract back on the 30th of April 1993. 

I conclude from this analysis that the parties have, by 
consent, varied the contract by amending the termination 
date and by providing for an extension of the termination 
date. It is also clear that there is an implied term of contract 
that it would continue until the employee that Ms Fox was 
replacing either returned from Workers' Compensation or 
the Hospital removed that employee from the books. 

Because the contract that Ms Fox has contains this 
implied term the situation is distinguishable from the 
contracts of the workers involved in the RPH Case (supra). 
The documentation presented in the RPH Case (supra) is 
quite different to that used by the Hospital in this case. The 
RPH documentation is indicative of an understanding and 
realisation that the administration of these contracts must be 
carefully executed. The documentation in this case is 
different for reasons that I have no need to speculate on, but 
because it is different, it leads to the conclusion that I have 
expressed above and which conclusion distinguishes the 
contractual situation of Ms Fox from any of the workers in 
the RPH Case (supra). 

Further, in the RPH Case (supra) I found that the 
Memorandum of Agreement was not part of the contract of 
employment. I concluded that nothing had been put which 
would enable a finding certain that it ought to be considered 
part of the contract of employment, either expressly or by 
implication. There is a difference in this case in this respect 
as well. It is the unequivocal and clear admission by Ms 
Metcalfe that the Memorandum of Agreement forms part of 
the contract of Ms Fox. It formed part of the contract when 
she was first engaged. This is important because Appendix 
A to the Agreement provides for the use of the type of 
contract under discussion in situations where there is 
Workers' Compensation and allows an employee to be 
placed in a position for up to two years. This gives weight 
to the finding that the real situation with Ms Fox was that 
she was engaged under the terms of the Memorandum of 
Agreement to cover Workers' Compensation for a specific 
person for a period. That period could extend as far as two 
years. As it happens, that has not occurred so far. It is, 
however, indicative that the reason for the need to employ 
Ms Fox was specifically to cover Workers' Compensation 
and that her contract is one where it is legitimate to imply 
into it the specific term that she would be employed for the 
period that the Workers' Compensation employee, Ms 
Pavesic, is absent, that is, until she returns from Workers' 
Compensation or she is written off the books. This means, 
and I so conclude, that the trigger for the end of Ms Fox's 
contract is not the achievement of a particular date or the 
effluxion of a period of time, but an event. That event would 
be the return by the other worker from Workers' Compensa- 
tion or the removal of her from the books of the Hospital. 
It is therefore open to find that if Ms Fox is dismissed in the 
manner the subject of complaint, prior to the event of the 
return from Workers' Compensation of the employee 
Pavesic or the removal from the books of that employee, that 
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would be industrially unfair because there has been created 
a well founded expectation that the extensions would 
continue based upon the pattern of the previous extensions 
to the contract. 

I have dealt with this matter on the basis referred to the 
Commission, that is, what would the situation be if a 
dismissal occurred. I find that, and will declare, that if a 
dismissal of Ms Fox occurred contrary to the implied term 
of her contract, then such a dismissal would be industrially 
unfair. Such a declaration will now issue. If, however, since 
the matter has been heard by the Commission, there has teen 
a termination, then in the alternative, such a termination is 
unfair and the Commission will issue Orders that Ms Fox 
be reinstated to a position which would allow her to continue 
to serve in accordance with her contract of employment, the 
terms of which have been discovered in these proceedings. 

Appearances: Ms S. Jackson appeared on behalf of the 
Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western Austra- 
lian Branch. 

Mr R.L. Hooker, of Counsel, appeared on behalf of Sir 
Charles Gairdner Hospital. 

(2) That if the contract of employment of Ms Fox has 
been terminated since the 27th of May 1994, such 
termination is harsh and unfair. 

(3) That if the termination of the contract of employ- 
ment has occurred since the 27th of May 1994, 
that Ms Fox be reinstated to the position occupied 
by her on the 27th of May 1994, on the same terms 
and conditions as applied on the said day. 

(Sgd.) J.F. GREGOR, 
•S.l Commissioner. 
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COMMISSIONER J.F. GREGOR. 
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Declaration and Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant 
and Mr R.L. Hooker, of Counsel on behalf of the 

conferred on it under the Industrial Relations Act 1979 
hereby declares and orders— 

(1) That in all the circumstances, the termination of 
Ms Fox's appointment to be effected on the 27th 
of May 1994, by Sir Charles Gairdner Hospital 
would be harsh and unfair. 

Wormald Security 

No. CR 135 of 1994. 

COMMISSIONER C.B. PARKS. 

23 June 1994. 

WHEREAS on 19 May 1994 the Commission, pursuant to 
s.44 of the Industrial Relations Act 1979 issued a Memoran- 
dum of Matters for Hearing and Determination; and 

Whereas the matter was to be heard on 22 and 23 June 
1994; 

And whereas the applicant Union filed a Notice of 
Discontinuance of Application in the Commission on 21 
June 1994 and thereafter the parties were advised that the 
hearing dates had been vacated; 

Now therefore the Commission, pursuant to the powers 

hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Commissioner 

Australian Nursing 
Federation 
Australian Railways Union 

Australian Railways Union 

Australian Workers' Union 

Australian Workers' Union 

St Hilda's Anglican Girls 
College 
Western Australian 
Government Railways 
Commission 
Western Australian 
Government Railways 
Commission 
BHP Iron Ore Ltd 

22/03/94 
14/04/94 

C471/1993 
-Gregor C. 
C89/1994 
-Fielding C. 

C74/1994 
-Fielding C. 

C516/1993 
-Gregor C. 

C82/1994 18/03/94 
-Gregor C. 

Employment Concluded 
Relationship 
Classification Concluded 
Stracture 

Resumption of Concluded 
Foreman 

Training and Concluded 
progression of 
members in the 
Rail Operations 
Areas 
Redundancy/Redeploy Concluded 
ment 



Parties Number— 
Commissioner Matter Result 

Australian Workers' Union Hamersley Iron P/L C548/1993 25/01/94 Training of Concluded 
-Fielding C. 24/03/94 members at minesite 

Australian Workers' Union Western Mining Corporation C132/1994 N/A Introduction of Withdrawn 
Ltd -Gregor C. Diamond Drilling 

Machines 
Australian Workers' Union Western Mining Corporation C105/1994 30/03/94 Payment of Concluded 

Ltd -Gregor C. overtime when on 
training courses 

Australian Workers' Union Western Mining Corporation C517/1993 02/02/94 Contract Earnings Concluded 
Ltd -Gregor C. 

Brick, Tile and Pottery Australian Fine China C131/1994 07/04/94 Reinstatement Concluded 
Union -Beech C. 
Builders' Labourers' DJ. & D. Ward Plastering C137/1994 21/04/94 Outstanding moneys Concluded 
Federation -Beech C. 
Builders' Labourers' Minister for Works C16/1994 N/A Withdrawal of Concluded 
Federation -Coleman C.C. letters 
Builders' Labourers' Multiplex Constructions P/L C199/1994 14/06/94 Log of claims Withdrawn 
Federation -Beech C. 
Builders* Labourers* Shelari Pty Ltd t/a C41/1994 22/02/94 Underpayment of Concluded 
Federation Licari's Brickpaving -Beech C. 24/03/94 wages 

14/04/94 
Builders' Labourers' Vistadale P/L t/a Rapid C146/1994 13/05/94 Time and Wages Concluded 
Federation -Beech C. Records 
Civil Service Association Bush Fires Board of PSA C86/1993 24/12/34 On-Call Agreement Concluded 

Western Australia -Negus C. 20/01/94 
28/01/94 

Civil Service Association Department of Employment, PSA C79/1993 15/12/93 Payment for Long Concluded 
Vocational Education & -Negus C. Service Leave 
Training and Hedland 
College 

Civil Service Association The Attorney General PSA C24/1994 22/04/94 Dispute over Concluded 
-Fielding C. detail on pay slips 

Civil Service Association The Commissioner, Public PSA C80/1993 25/01/94 Performance Concluded 
Service Commission -Negus C. management 

assessment 
Civil Service Association The Commissioner, Public PSA C87/1993 25/01/94 Annual leave Concluded 

Service Commission -Negus C. travel concessions 
Civil Service Association The Commissioner, Public PSA C71/1993 25/11/93 Alleged Harassment Concluded 

Service Commission -Negus C. 
Civil Service Association The Commissioner, Public PSA C85/1993 19/01/94 Fixed term Concluded 

Service Commission -Negus C. contracts 
Civil Service Association The Commissioner, Public PSA C83/1993 03/02/94 Implementation of Concluded 

Service Commission -Negus C. Competence Based 
Management Team 

Civil Service Association The Commissioner, Public PSA CIO/1994 06/04/94 Filling of vacant Concluded 
Service Commission -Negus C. 06/05/94 

20/05/95 
position 

Civil Service Association The Commissioner, Public PSA C18/1994 13/04/94 Appointment of Concluded 
Service Commission -Negus C. officer 

Civil Service Association The Commissioner, Public PSA C20/1994 13/04/94 Handling of Concluded 
Service Commission -Fielding C. harassment matter 

Civil Service Association The Commissioner, Public PSA C22/1994 22/04/94 Re-entry into Concluded 
Service Commission -Fielding C. public service 

Civil Service Association The Commissioner, Public P13/1994 15/04/94 An order pursuant Withdrawn 
Service Commission -Fielding C. to S.80(E) 

Civil Service Association The Director, Police C75/1993 03/12/93 Reclassification Concluded 
Licensing and Services -Negus C. 31/01/94 of a position 

Civil Service Association The Minitry of Education PSA C82/1993 10/02/94 Alleged Concluded 
-Negus C. Overpayments 

Civil Service Association WA Tourism Commission PSA C21/1994 20/04/94 Reinstatement Concluded 
-Fielding C. 

Civil Service Association Workcover PSA C34/1994 10/06/94 Withdrawal of Concluded 
-Negus C. complaint 

Construction, Mining, Hamersley Iron P/L C147/1994 21/04/94 Utilisation of a Concluded 
Energy, Timberyards, -Fielding C. contractor 
Sawmills and Woodworkers 
Union 
Construction, Mining, Interceramics Pty Ltd C17/1994 05/05/94 Time and wages Concluded 
Energy, Timberyards, -Beech C. 18/05/94 records 
Sawmills and Woodworkers 
Union 
Construction, Mining, Manpower Solutions C262/1994 01/07/94 Payment for airfare Concluded 
Energy, Timberyards, -Beech C. 
Sawmills and Woodworkers 
Union 
Construction, Mining, State Energy Commission of C214/1994 15/06/94 Usage of Concluded 
Energy, Timberyards, Western Australia -Coleman C.C. 16/06/94 generating units 
Sawmills and Woodworkers 
at Bunbuty 
Union 
Constmction, Mining, The Board of Management, C469/1993 01/11/93 Hours and Shifts Concluded 
Energy, Timberyards, Royal Perth Hospital -Gregor C. 
Sawmills and Woodworkers 
Union 
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Parties Number— 
Commissioner Date Matter Result 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Bradken Ltd C20Q/I994 
-Beech C. 

13/06/94 Leading Hand 
Position 

Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Coles New World Supermarket C189/1994 
-Beech C. 

N/A Wage Rates Withdrawn 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Concrete Engineering 
Services Pty Ltd 

C160/1994 
-Gregor C. 

11/05/94 Dismissals Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 

Hrrbine Components 
Australia Pty Limited 

C61/1994 
-Halliwell S.C. 

03/03/94 Dismissal Concluded 

Electrical, Electronics, 
Foundry and Engineering 
Union 
and Others 

Minister for Works C103/1994 
-Beech C. 

30/03/94 EBA Negotiations Concluded 

Federated Clerks' Union Fremantle Port Authority PSA C56/1993 
-Negus C. 

14/09/34 Redundancies Concluded 

Forest Products, 
Furnishing and Allied 

Bunnings Forrest Products C155/1994 
-Beech C. 

04/05/94 Safety Net 
Adjustment 

Concluded 

Industries Union Principles 
Hospital Salaried Officers 
Association 

Health Department C102/1994 
-Fielding C. 

07/04/94 Abolition of 
current position 

Concluded 

Hospital Salaried Officers 
Association 

Sir Charles Gairdner 
Hospital 

PSA C30/I994 
-Negus C. 

23/05/94 Reclassification Concluded 

Journalists' Industrial 
Union 

West Australian Aboriginal 
Media Association 

C532/1993 
-Negus C. 

14/12/93 Dismissals Concluded 

Meat Industry Employees' 
Union 

Metro Meat International 
Pty Limited 

C19I/1994 
-Parks C, 

13/05/94 
18/05/94 
26/05/94 
13/05/94 
30/05/94 

Waiting time 
payment 

Concluded 

Metals and Engineering 
Workers' Union 

Bryson Industries C246/1994 
-Beech C. 

N/A Superannuation Withdrawn 

Metals and Engineering 
Workers' Union 

Fremantle Foundry and 
Engineering Co Pty Ltd 

C177/1994 
-Coleman C.C. 

18/05/94 Reinstatement Concluded 

Metals and Engineering 
Workers' Union 

Lidco Aluminium Windows P/L C144/1954 
-Beech C. 

N/A Redundancy payment Concluded 

Metals and Engineering 
Workers' Union 

Prestige Marine Engineering C124/1994 
-Halliwell S.C. 

08/04/94 Termination Concluded 

Metals and Engineering 
Workers' Union 

State Energy Commission of 
Western Australia 

C129/1994 
-Coleman C.C. 

13/04/94 Travelling at 
overtime rates 

Concluded 

Metals and Engineering 
Workers' Union 

Timple Freights W.A. 
-Parks C. 

C240/1994 N/A Site conditions Withdrawn 

Metals and Engineering 
Workers' Union and Others 

Westrail C181/1994 
-Parks C. 

18/05/94 Redesignated 
employees 

Concluded 

Miscellaneous Workers' 
Union 

Board of Management, St 
John of God Hospital 

C242/1992 
-Negus C. 

N/A Redundancy package Concluded 

Miscellaneous Workers' 
Union 

Board of Management, St 
John of God Hospital 

C59/1991 
-Negus C. 

25/03/91 Reclassification Concluded 

Miscellaneous Workers' 
Union 

CSBP and Farmers Ltd C264/I994 
-Parks C. 

04/07/94 Suspension of a 
member 

Concluded 

Miscellaneous Workers' 
Union 

Ensign Services (Aust) Pty 
Ltd 

C583/1992 
-Negus C. 

21/10/92 Pro rata Long 
Service Leave 

Concluded 

Miscellaneous Workers' 
Union 

Mastercare Property 
Services Pty Ltd 

C244/I993 
-Negus C. 

03/06/93 Accrued 
Entitlements 

Concluded 

Miscellaneous Workers' 
Union 

Ministry of Education C501/1993 
-Negus C. 

17/11/34 Dismissal Concluded 

Miscellaneous Workers' 
Union 

Mosman Park Child Care 
Centre 

C111/1994 
-Coleman C.C. 

28/03/94 Redundancy Payment Concluded 

Miscellaneous Workers' 
Union 

Sir Charles Gairdner 
Hospital 

C143/1994 
-Coleman C.C. 

14/04/94 
18/04/94 

Dispute over 
proposed changes 
to orderly services 

Concluded 

Miscellaneous Workers' 
Union 

Sir Charles Gairdner 
Hospital 

C142/1994 
-Coleman C.C. 

14/04/94 
18/04/94 

Dispute over 
proposed changes 
to orderly services 

Concluded 

Miscellaneous Workers' 
Union 

Sir Charles Gairdner 
Hospital 

C53/1994 
-Gregor C. 

01/03/94 Proposed 
termination of 
temporary staff 

Concluded 

Miscellaneous Workers' 
Union 

The Minister for Education CI66/1994 
-Coleman C.C. 

N/A Transfer of 
Employees 

Concluded 

Miscellaneous Workers' 
Union 

Wormald Security CR135/1994 
-Parks C. 

N/A Unfair Dismissal Concluded 

Miscellaneous Workers' 
Union 

Wormald Security C170/1994 
-Parks C. 

16/05/94 Redundancy 
Agreements 

Concluded 

Painters' and Decorators' 
Union 

Advanced Corrosion Control C552/I993 
-Beech C. 

13/01/94 Termination of 
contract 

Concluded 

Painters' and Decorators' 
Union 

Ausmic Environmental 
Industries (W.A.) 

C245/1994 
-Parks C. 

04/07/94 Time and wages 
records 

Concluded 

Painters' and Decorators' 
Union 

Gardner Perrott C90/1994 
-Beech C. 

22/03/94 Industrial dispute 
on Rankin A 
Platform 

Concluded 



C176/1994 
-Beech C. 

Conducted 

Painters and Decorators' 
Union 

City of Canning C507/1994 
-Beech C. 

06/12/93 Demotion of 
employee 
Redeployment 

Conducted 

Concluded 

Plasterers and Plaster 
Workers Federation 

Bnan Newbold Homes Pty Ltd C138/1994 
-Beech C. 

N/A Outstanding moneys Concluded 

Plumbers and Gasfitters 
Employees' Union and Others 
Shop, Distributive and 
Allied Employees' 
Association 

Perth City Council C163/1994 
-Beech C. 

N/A Conducted Special rates and 
allowances 

Foodland Associated Ltd C529/1993 
-Beech C. 

15/12/93 Breach of Agreement Conducted 

Shop, Distributive and 
Allied Employees' 
Association 

Advantage Supermarket C154/1994 
-Beech C. 

26/04/94 Reduction in hours Concluded 

Glenedge P/L t/a Budget 
Food Bams 

Conducted Shop, Distributive and 
Allied Employees' 
United Firefighters Union 

C153/1994 
-Beech C. 

05/05/94 
16/05/94 
30/11/93 

Decrease m hours 
Association 

W.A. Fire Brigades Board C519/1993 
-Coteman C.C 

Bans on use of 
equipment 

Conducted 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Roy MacNamara 

and 

Baker T/A Bob's Lawn & Garden. 

No. 1474 of 1993. 

COMMISSIONER J.F. GREGOR. 

8 June 1994. 
Order. 

WHEREAS on the 22nd of November 1993, the Applicant 
filed an application for further and better particulars of 
statement in answer in Application No. 1244 of 1993; and 

Whereas on the 15th of February 1994, the Applicant 
wrote to the Commission requesting that the matter be listed 
in Chambers; and 

Whereas on the 22nd of February 1994, the Commission 
was informed by the Applicant that there was now no further 
need for a conference and that this would be confirmed by 
facsimile; and 

Whereas no Notice of Discontinuance or other confirma- 
tion in writing has been received from the Applicant, 
notwithstanding a number of attempts by the Commission 
to gain such a notice; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Luis Filip Dos Santos 
and 

Kirksville Pty Ltd. 
No. 248 of 1994. 

COMMISSIONER A.R. BEECH. 
23 May 1994. 

Order. 
WHEREAS the Commission has before it an application for 
the production of documents in application numbered 1644 
of 1993; 

And whereas the Commission heard the parties in relation 
to this application in Chambers on the 19th day of May 
1994; 

And whereas the Commission is of the opinion that an 
order should issue requiring the production of some 
documents and otherwise dismissing the application; 

And having heard the applicant on his own behalf and Mr 
J. Owenell on behalf of the respondent; 

Now therefore, I the undersigned. Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order, 

(A) That the respondent shall produce to the applicant 
by close of business on TUesday the 24th day of 
May 1994: 

1. A copy of any bank statement dated prior to 
the termination of the applicant which shows 
money had not been deposited for a period 
of four days or greater. 

2. A copy of a letter to Mr Hogg which 
establishes his status relative to the applicant. 

3. Any document relating to complaints re- 
ceived from the Peppermint Grove Shire 
Council expressing dissatisfaction with the 
respondent or a statement to the effect that 
no such document exists. 

(B) That the application otherwise be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Hon Min for Primary Industry & Others. 

No. 348 of 1994. 

COMMISSIONER C.B. PARKS. 

15 June 1994. 
Order. 

WHEREAS on 24 March 1994 a Notice of Application was 
filed in the Commission wherein the applicant Union (the 
ALHMWU) seeks Further and Better Particulars of the 
Notice of Answer and Counter Proposal filed by the 
respondents on 24 February 1994, for Application No. 137 
of 1994; and 

Having heard Ms D.A. Blaskett on behalf of the 
ALHMWU and Mr K. Majekodunmi on behalf of the 
respondents on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the respondents named hereunder— 

The Minister for Primary Industry 
The Minister for Community Development 
The Minister for Education 
The Minister for Health 
The Minister for Labour Relations 
The Minister for Lands 
The Minister for Environment 
The Minister for Police 
The Minister for Planning 
The Minister for Transport 
The Minister for Works 
The Minister for Water Resources 
The Minister for Aboriginal Affairs 
The Attorney General 
Commissioner for Main Roads 
The State Government Printer 
Port Hedland Port Authority 
State Government Insurance Commission 
Western Australian Fire Brigades Board 
Western Australian Meat Commission 
Western Australian Museum Board 

shall, within 7 working days of the date of this order— 

Provide the ALHMWU, in writing, with the 
grounds upon which the respondents object to the 
claims made in Application No. 137 of 1994. 

(Sgd.) C.B. PARKS, 
[L-S.] Commissioner. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Another. 
No. 349 of 1994. 

COMMISSIONER C.B. PARKS. 
15 June 1994. 

Order. 
WHEREAS on 24 March 1994 a Notice of Application was 
filed in the Commission wherein the applicant Union seeks 
Further and Better Particulars of the Notice of Answer and 
Counter Proposal filed by the respondents on 25 February 
1994 in relation to application No. 139 of 1994; and 

Having heard Ms D.A. Blaskett on behalf of the applicant 
and Mr H.J. Dixon (of Counsel) on behalf of the respondent 
on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the respondents named hereunder— 
Burswood Resort Hotel 
Western Australian Hotels and Hospitality Asso- 
ciation Incorporated 

shall, no later than 21 days from the date of this order, 
provide in writing the following particulars to applica- 
tion No. 139 of 1994— 

1. In relation to paragraph 2. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) (i) On what basis do the respondent em- 
ployers allege that the application is 
"inconsistent with" the objects of the 
Industrial Relations Act 1979 (the Act)? 

(ii) Do the respondent employers allege that 
the application is "inconsistent with" 
all the objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
inconsistent 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"inconsistent with" those objects of the 
Act identified in placita (ii) and (iii) 
above? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" the objects of the Act? 

(ii) Do the respondent employers allege that 
the application is "contrary to" all the 
objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
contrary. 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" those objects of the Act 
identified in placita (ii) and (iii) above. 

2. In relation to paragraph 3. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) On what basis do the respondent employers 
allege that a joinder to the Award has the 
potential of causing industrial disruption to 
their operations or businesses? 
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(b) To what sort of industrial disruption do the 
respondent employers refer? 

3. In relation to paragraph 4. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) (i) On what basis do the respondent em- 
ployers allege that the application is 
contrary to "the interests of employers 
bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

(iii) Do the respondent employers consider 
themselves to be bound by the Award? 

(iv) If not, on what basis do the respondent 
employers oppose the application by the 
applicant to be joined to the Award? 

(b) (i) On what basis do the respondent em- 
. ployers allege that the application is 
contrary to "the interest of employers ... 
potentially bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

4. In relation to paragraph 5. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) To what "standard of the Commission" do 
the respondent employers refer? 

(b) Which authorities, if any, support the propo- 
sition that such a standard exists? 

(c) If the purported standard does in fact exist, 
on what basis do the respondent employers 
allege that the application is contrary to such 
standard? 

5. In relation to paragraph 6. of Schedule B of the 
Notice of Answer and Counter Proposal— 

To what "demands for access to employ- 
ers' premises and entry onto such premises" 
do the respondent employers refer? 

6. In relation to paragraph 7. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) To what "underlying policy" of the wage 
fixation principles do the respondent employ- 
ers refer? 

(b) If the purported "underlying policy" docs in 
fact exist, on what basis do the respondent 
employers allege that the application is 
contrary to such standard? 

7. In relation to paragraph 8. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) Who are "the persons immediately con- 
cerned"? 

(b) Why is the application not in the interests of 
the persons immediately concerned? 

(c) On what basis do the respondent employers 
allege that the application is not in the 
interests of the community as a whole? 

(Sgd.) C.B. PARKS, 
S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Burswood Resort (Management) Ltd. 

No. 350 of 1994. 

COMMISSIONER C.B. PARKS. 

23 June 1994. 

WHEREAS by application No. 141 of 1994 the Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch (the ALHMWU) made application to be joined as 
a party to the Burswood Island Resort Employees Award; 
and 

Whereas by this application the applicant applied for 
Further and Better Particulars related to the foregoing; and 

Whereas having heard Ms D.A. Blaskett on behalf of the 
applicant and Mr T.H. Caspersz (of counsel) on behalf of 
the respondent on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
(the Act) hereby orders— 

That, within 14 working days of the date upon which 
the ALHMWU complies with order No. 390 of 1994 
and thereby provides written Further and Better 
Particulars to Burswood Resort (Management) Ltd, the 
lastmentioned shall supply to the ALHMWU, in 
writing, the following— 

1. Further and Better Particulars in relation to the 
Notice of Answer and Counter Proposal filed on 
1 March 1994; 

(a) Paragraph (1) thereof— 

On what basis does the respondent em- 
ployer allege that the "application is unnec- 
essary"? 

(b) Paragraph (2) thereof— 

(i) Upon what object or objects of the Act 
does the respondent employer rely? 

(ii) If only some of the objects of the Act, 
specify those. 

(c) Paragraph (3) thereof— 

Upon what basis does the respondent 
employer allege that the Commission has no 
jurisdiction to hear and determine the matter? 

2. Any amended Answer, including the full particu- 
lars thereof, which Burswood Resort (Manage- 
ment) Ltd may have as a consequence of receiving 
die Further and Better Particulars from the 
ALHMWU pursuant to order No. 390 of 1994. 

(Sgd.) C.B. PARKS, 
fL.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Mandurah Country Club Inc and Another. 
No. 351 of 1994. 

COMMISSIONER C.B. PARKS. 
15 June 1994. 

Order. 
WHEREAS on 24 March 1994 a Notice of Application was 
filed in the Commission wherein the applicant Union seeks 
Further and Better Particulars of the Notice of Answer and 
Counter Proposal filed by the respondents on 25 February 
1994 in relation to application No. 145 of 1994; and 

Having heard Ms D.A. Blaskett on behalf of the applicant 
and Mr H.J. Dixon (of Counsel) on behalf of the respondents 
on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the respondents named hereunder— 
Mandurah Country Club Inc 
WA Tbrf Club 

shall, no later than 21 days from the date of this order, 
provide in writing the following particulars to applica- 
tion No. 145 of 1994— 

1. In relation to paragraph 2. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) (i) On what basis do the respondent em- 
ployers allege that the application is 
"inconsistent with" the objects of the 
Industrial Relations Act 1979 (the Act)? 

(ii) Do the respondent employers allege that 
the application is "inconsistent with" 
all the objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
inconsistent 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"inconsistent with" those objects of the 
Act identified in placita (ii) and (iii) 
above? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" the objects of the Act? 

(ii) Do the respondent employers allege that 
the application is "contrary to" all the 
objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
contrary. 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" those objects of the Act 
identified in placita (ii) and (iii) above. 

2. In relation to paragraph 3. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) On what basis do the respondent employers 

allege that a joinder to the AwanJ has the 
potential of causing industrial disruption to 
their operations or businesses? 

(b) To what sort of industrial disruption do the 
respondent employers refer? 

3. In relation to paragraph 4. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) (i) On what basis do the respondent em- 
ployers allege that the application is 
contrary to "the interests of employers 
bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

(iii) Do the respondent employers consider 
themselves to be bound by the Award? 

(iv) If not, on what basis do the respondent 
employers oppose the application by the 
applicant to be joined to the Award? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
contrary to "the interest of employers ... 
potentially bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

4. In relation to paragraph 5. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) To what "standard of the Commission" do 
the respondent employers refer? 

(b) Which authorities, if any, support the propo- 
sition that such a standard exists? 

(c) If the purported standard does in fact exist, 
on what basis do the respondent employers 
allege that the application is contrary to such 
standard? 

5. In relation to paragraph 6. of Schedule B of the 
Notice of Answer and Counter Proposal— 

To what "demands for access to employers' 
premises and entry onto such premises" do 
the respondent employers refer? 

6. In relation to paragraph 7. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) To what "underlying policy" of the wage 
fixation principles do the respondent employ- 
ers refer? 

(b) If the purported "underlying policy" does in 
fact exist, on what basis do the respondent 
employers allege that the application is 
contrary to such standard? 

7. In relation to paragraph 8. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) Who are "the persons immediately con- 
cerned"? 

(b) Why is the application not in the interests of 
the persons immediately concerned? 

(c) On what basis do the respondent employers 
allege that the application is not in the 
interests of the community as a whole? 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers) and Others. 
No. 352 of 1994. 

COMMISSIONER C.B. PARKS. 
15 June 1994. 

Order. 
WHEREAS on 24 March 1994 a Notice of Application was 
filed in the Commission wherein the applicant Union seeks 
Further and Better Particulars of the Notice of Answer and 
Counter Proposal filed by the respondents on 25 February 
1994 in relation to application No. 143 of 1994; and 

Having heard Ms D.A. Blaskett on behalf of the applicant 
and Mr H.J. Dixon (of Counsel) on behalf of the respondents 
on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the respondents named hereunder— 
Bel Eyre Hotel 
City of Fremantle 
Red Shield Industries 
Society of St Vincent de Paul Western Australia 

(Inc) 
St Bartholomew's House Inc 
The Salvation Army Graceville Centre 
Wanch Pty Ltd t/a Windsor Lodge Como 
The WA School for Deaf Children (Inc) 
The Western Australian Hotels and Hospitality 

Association Incorporated 
shall, no later than 21 days from the date of this order, 
provide in writing the following particulars to applica- 
tion No. 143 of 1994— 

1. In relation to paragraph 2. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) (i) On what basis do the respondent em- 

ployers allege that the application is 
"inconsistent with" the objects of the 
Industrial Relations Act 1979 (the Act)? 

(ii) Do the respondent employers allege that 
the application is "inconsistent with" 
all the objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
inconsistent 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"inconsistent with" those objects of the 
Act identified in placita (ii) and (iii) 
above? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" the objects of the Act? 

(ii) Do the respondent employers allege 
that the application is "contrary to" all 
the objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
contrary. 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" those objects of the Act 
identified in placita (ii) and (iii) above. 

2. In relation to paragraph 3. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) On what basis do the respondent employers 

allege that a joinder to the Award has the 
potential of causing industrial disruption to 
their operations or businesses? 

(b) To what sort of industrial disruption do the 
respondent employers refer? 

3. In relation to paragraph 4. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) (i) On what basis do the respondent em- 

ployers allege that the application is 
contrary to "the interests of employers 
bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

(iii) Do the respondent employers consider 
themselves to be bound by the Award? 

(iv) If not, on what basis do the respondent 
employers oppose the application by the 
applicant to be joined to the Award? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
contrary to "the interest of employers ... 
potentially bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

4. In relation to paragraph 5. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) To what "standard of the Commission" do 

the respondent employers refer? 
(b) Which authorities, if any, support the propo- 

sition that such a standard exists? 
(c) If the purported standard does in fact exist, 

on what basis do the respondent employers 
allege that the application is contrary to such 
standard? 

5. In relation to paragraph 6. of Schedule B of the 
Notice of Answer and Counter Proposal— 

lb what "demands for access to employers' 
premises and entty onto such premises" do 
the respondent employers refer? 

6. In relation to paragraph 7. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) To what "underlying policy" of the wage 

fixation principles do the respondent employ- 
ers refer? 

(b) If the purported "underlying policy" does in 
fact exist, on what basis do the respondent 
employers allege that the application is 
contrary to such standard? 

7. In relation to paragraph 8. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) Who are "the persons immediately con- 

cerned"? 
(b) Why is the application not in the interests of 

the persons immediately concerned? 
(c) On what basis do the respondent employers 

allege that the application is not in the 
interests of the community as a whole? 

(Sgd.) C.B. PARKS, 
}.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Western Australian Hotels and Hospitality Association 
Incorporated (Union of Employers) and Others. 

No. 353 of 1994. 

COMMISSIONER C.B. PARKS. 
15 June 1994. 

WHEREAS on 24 March 1994 a Notice of Application was 
filed in the Commission wherein the applicant Union seeks 
Further and Better Particulars of the Notice of Answer and 
Counter Proposal filed by the respondents on 25 February 
1994 in relation to application No. 147 of 1994; and 

Having heard Ms D.A. Blaskett on behalf of the applicant 
and Mr H.J. Dixon (of Counsel) on behalf of the respondents 
on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the respondents named hereunder— 
Axis Management Group Pty Ltd 
Australian Red Cross Western Australia 
Canton Restaurant 
Fisher Catering 
Good Samaritan Industries 
Gordon & Gotch Limited 
Mandurah Meals on Wheels Inc 
Stamou Pty Ltd t/a Stammers Restaurant 
Town Inn Pty Ltd t/a Miss Maud 
Westmead Pty Ltd t/f the Krysyna Family Trust 

t/a McDonald's Tuart Hill 
The Western Australian Hotels and Hospitality 

Association Incorporated 
shall, no later than 21 days from the date of this order, 
provide in writing the following particulars to applica- 
tion No. 147 of 1994— 

1. In relation to paragraph 2. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) (i) On what basis do the respondent em- 

ployers allege that the application is 
"inconsistent with" the objects of the 
Industrial Relations Act 1979 (the Act)? 

(ii) Do the respondent employers allege that 
the application is "inconsistent with" 
all the objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
inconsistent 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"inconsistent with" those objects of the 
Act identified in placita (ii) and (iii) 
above? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" the objects of the Act? 

(ii) Do the respondent employers allege that 
the application is "contrary to" all the 
objects of the Act or only some? 

(iii) If only some of the objects of the Act, 
specify those objects of the Act with 
which the application is purportedly 
contraiy. 

(iv) On what basis do the respondent em- 
ployers allege that the application is 
"contrary to" those objects of the Act 
identified in placita (ii) and (iii) above. 

2. In relation to paragraph 3. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) On what basis do the respondent employers 

allege that a joinder to the Award has the 
potential of causing industrial disruption to 
their operations or businesses? 

(b) To what sort of industrial disruption do the 
respondent employers refer? 

3. In relation to paragraph 4. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) (i) On what basis do the respondent em- 

ployers allege that the application is 
contrary to "the interests of employers 
bound by the Award"? 

(ii) To what "interests" do the respondent 
employers refer? 

(iii) Do the respondent employers consider 
themselves to be bound by the Award? 

(iv) If not, on what basis do the respondent 
employers oppose the application by the 
applicant to be joined to the Award? 

(b) (i) On what basis do the respondent em- 
ployers allege that the application is 
contrary to "the interest of employers ... 
potentially bound by the Award"? 

(ii) lb what "interests" do the respondent 
employers refer? 

4. In relation to paragraph 5. of Schedule B of the 
Notice of Answer and Counter Proposal— 

(a) To what "standard of the Commission" do 
the respondent employers refer? 

(b) Which authorities, if any, support the propo- 
sition that such a standard exists? 

(c) If the purported standard does in fact exist, 
on what basis do the respondent employers 
allege that the application is contrary to such 
standard? 

5. In relation to paragraph 6. of Schedule B of the 
Notice of Answer and Counter Proposal— 

To what "demands for access to employers' 
premises and entry onto such premises" do 
the respondent employers refer? 

6. In relation to paragraph 7. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) lb what "underlying policy" of the wage 

fixation principles do the respondent employ- 
ers refer? 

(b) If the purported "underlying policy" does in 
fact exist, on what basis do the respondent 
employers allege that the application is 
contrary to such standard? 

7. In relation to paragraph 8. of Schedule B of the 
Notice of Answer and Counter Proposal— 
(a) Who are "the persons immediately con- 

cerned"? 
(b) Why is the application not in the interests of 

the persons immediately concerned? 
(c) On what basis do the respondent employers 

allege that the application is not in the 
interests of the community as a whole? 

(Sgd.) C.B. PARKS, 
5.] Commissioner. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Federated Liquor and Allied Industries Employees' Union 
of Australia, Western Australian Branch, Union of Workers 

No. 356, 357, 358, 359, 360, 361 of 1994. 
COMMISSIONER C.B. PARKS. 

15 June 1994. 
Order. 

WHEREAS on 25 March 1994 Notices of Application were 
filed in the Commission wherein the applicant Union (the 
ALHMWU) seeks Further and Better Particulars of the 
common Notices of Answer and Counter Proposal filed by 
the respondent Union (the FLAIEU) on 24 February 1994 
in relation to application Nos. 137, 139, 141, 143, 145, 147 
of 1994; and 

Having heard Ms D.A. Blaskett on behalf of the 
ALHMWU and Mr E.L. Fry on behalf of the FLAIEU on 
10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That, by consent of the parties, and no later than 7 
working days from the date of this order, the FLAIEU 
shall, in relation to paragraph 3. of each of its Notices 
of Answer and Counter Proposal hereinbefore referred 
to, state to the ALHMWU in writing— 

1. The basis upon which the FLAIEU alleges 
that there is no reason consistent with the 
objects of the Industrial Relations Act 1979 
why the ALHMWU should be joined as a 
party to the Award. 

2. The object or objects of the Industrial 
Relations Act 1979 upon which the FLAIEU 
relies. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Provided to the Commission is a minute of the order 
sought be the applicant which, during the course of 
proceedings, was amended without objection from the 
respondent. The order sought thereafter became— 

"That the respondent produce for the applicant's 
inspection, within 5 days of the making of this order, 
any book, paper or other document in its possession, 
power or control relating to or containing any relative 
to its application for joinder as a named party to the 
Burswood Island Resort Employees' Award No. A23 
of 1985 and A25 of 1985 including, without limitation, 
any such document relating to or containing anything 
relative to: 

1. the respondent's purported enrolment, as mem- 
bers, of employees of the applicant including, 
without limitation, the register of members, 
membership cards, applications for membership, 
notices of resignation and records of financial 
status and computer print-outs; 

2. copies of the aforementioned documents to be 
provided to the applicant upon request." 

In essence, the substantial order sought seeks discovery 
from the records of the ALHMWU virtually of the nature 
claimed in proposed order 1. within the interlocutory 
applications made by others in matter Nos. 335, 336, 337 
and 338 of 1994, but limited to the enrolment, or the 
purported enrolment, of members. The immediately afore- 
mentioned interlocutory applications are four of the number 
with which application No. 389 of 1994 was heard 
conjointly. In the present matter the parties adopted the 
substance of the arguments put to the Commission in 
relation to those four applications. 

In view of the manner in which the parties have dealt with 
the present interlocutory application, I do not propose to 
review their respective arguments. That has been done in the 
Reasons for Decision in relation to application Nos. 335, 
336,337 and 338 of 1994 this same date, thus it is axiomatic 
that these same reasons be applied to the present application. 
The substance of the order presently sought is, in principle, 
the same as has been approved by the Commission in the 
other aforementioned interlocutory applications. It therefore 
follows that, subject to some minor re-drafting and 
alteration, an order should issue which encompasses the 
extent of discovery claimed. 

Appearances: Mr T.H. Caspersz (of Counsel) appeared on 
behalf of the applicant. 

Ms D.A. Blaskett appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 
No. 389 of 1994. 

COMMISSIONER C.B. PARKS. 
23 June 1994. 

Reasons for Decision. 
THE COMMISSIONER: The applicant seeks an interlocu- 
tory order for discovery from the respondent. Such is 
directed at recorded information relative to application No. 
141 of 1994 wherein the Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch (the ALHMWU) seeks 
to be joined as a party to the Burswood Island Resort 
Employees Award No. A23 of 1985 and A25 of 1985. By 
agreement between the parties the instant interlocutory 
application has been heard conjointly with several others 
directed at similar actions by the ALHMWU to be joined 
as a party to various hospitality industry awards. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 
No. 389 of 1994. 

COMMISSIONER C.B. PARKS. 
14 July 1994. 

Order. 
WHEREAS by Application No. 141 of 1994, the Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch (the ALHMWU) made application to be joined as 
a party to the Burswood Island Resort Employees Award; 
and 

Whereas by this Application the applicant applied for an 
interlocutory order related to the foregoing; and 

Whereas having heard Mr T.H. Caspersz (of cdunsel) on 
behalf of the applicant and Ms D.A. Blaskett on behalf of 
the respondent on 10 June 1994; 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1819 

Now therefore the Commission, having considered the 
grounds upon which the ALHMWU relies in application No. 
141 of 1994 and being satisfied that it is therefore necessary 
for the just hearing and determination of such application, 
hereby orders pursuant to the powers conferred upon it under 
the Industrial Relations Act 1979— 

1. That the ALHMWU produce for inspection by 
Burswood Resort (Management) Ltd within 21 
days from the date of this order—any book, 
computer print-out, paper or other documents in 
its possession, power or control relating to or 
containing anything relative to the ALHMWU 
application No. 141 of 1994, including, without 
limitation, the Register of members, applications 
for membership, membership cards, notices of 
resignation by members, the records of members 
financial status with the ALHMWU—but limited 
to employees of Burswood Resort (Management) 
Ltd purportedly enrolled as members of the 
ALHMWU. 

2. That the ALHMWU shall, upon receipt of a 
request from Burswood Resort (Management) 
Ltd, provide thereto copies of the records required 
to be made available for inspection pursuant to 
order 1. hereof. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Burswood Resort (Management) Ltd 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 
No. 390 of 1994. 

COMMISSIONER C.B. PARKS. 
14 July 1994. 

Order. 
WHEREAS by application No. 141 of 1994 the Australian 
Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch (the ALHMWU) made application to be joined as 
a party to the Burswood Island Resort Employees Award; 
and 

Whereas by this application the applicant applied for 
Further and Better Particulars related to the foregoing; and 

Whereas having heard Mr T.H. Caspersz (of counsel) on 
behalf of the applicant and Ms D.A. Blaskett on behalf of 
the respondent on 10 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That, by consent of the parties, and no later than 14 
working days from the date of this order, the 
ALHMWU shall supply to Burswood Resort (Manage- 
ment) Ltd, in writing, the following particulars in 
relation to Schedule B of its Notice of Application in 
application No. 141 of 1994— 

1. In regard to paragraph 4. of the Schedule: 
Identify the specific objects of the 
Industrial Relations Act 1979 (as speci- 
fied in section 6) which are said to be 
consistent with the application. 

2. In regard to paragraph 5. of the Schedule: 
(a) Identify the provisions of the Industrial 

Relations Act 1979 which allegedly 
deal with the rights the respondent has 

and obligations which are upon it to 
service and represent the persons it has 
purportedly enrolled as members. 

(b) Identify the rights which have, alleg- 
edly, accrued to the respondent in terms 
of the Industrial Relations Act 1979 to 
service and represent persons it has 
purportedly enrolled as members. 

(c) Identify the obligations which have 
allegedly been imposed upon the re- 
spondent by the Industrial Relations Act 
1979 in respect of servicing and repre- 
senting persons it has purportedly en- 
rolled as members. 

3. In regard to paragraph 6. of the Schedule: 
What "other reasons" (if any) it pro- 
poses to put in support of its application. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John Edwin Dean 

and 
St Barbara Mines Ltd. 

No. 670 of 1994. 
COMMISSIONER C.B. PARKS. 

30 June 1994. 
Order. 

WHEREAS on 16 June 1994 a Notice of Application was 
filed in the Commission wherein the applicant seeks the 
production of documents in relation to application No. 466 
of 1994, pursuant to Regulation 80 of the Industrial 
Relations Commission Regulations, 1985; and 

Having heard Mr J.E. Dean, and Mr N. Roberts on behalf 
of the respondent, in chambers on 29 June 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

1. That St Barbara Mines Ltd shall produce to John 
Edwin Dean, no later than 7 days from the date 
upon which St Barbara Mines Ltd is served with 
a copy of this order, the documents and copies 
thereof as specified hereunder— 
(a) Employment agreements or contracts signed 

by the applicant on commencement of em- 
ployment with the respondent. 

(b) Computer printouts, where they exist for, or 
may be obtained from, dump trucks 9,10,11, 
12, 19, 20, 21, 22 for the period 21 March 
1994 to 15 April 1994 inclusive. 

(c) Operators shift load tallycards for dump 
trucks 9,10,11,12,20,21,22 for the period 
21 March 1994 to 15 April 1994 inclusive. 

2. That John Edwin Dean shall— 
(a) forthwith serve upon St Barbara Mines Ltd 

a copy of this order; and 
(b) not use any of the information contained in 

the documents produced by St Barbara Mines 
Ltd pursuant to this order, for any co-lateral 
purpose, or disclose such information to any 
person not authorised by the Commission. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
In the matter of the Industrial Relations Act 1979 

and 
In the matter of an application for a reduction of the time 
in which an answering statement to Application No. 701 of 

1994 is to be filed in the Commission. 
No. 702 of 1994. 

COMMISSIONER C.B. PARKS. 
29 June 1994. 

Order. 
WHEREAS on 27 June 1994 a Notice of Application, No. 
702 of 1994, was filed wherein the applicant seeks an order 
shortening the time for the filing of an Answer to 
Application No. 701 of 1994, made pursuant to section 
29(l)(b)(ii) of the Industrial Relations Act 1979; and 

Having conducted an enquiry and therein having heard Mr 
N.G. Mountain, the applicant, and Mr J. Hogan on behalf 
of the respondent, in Chambers, and now being satisfied that 
the circumstances are such that the time for the filing of the 
abovementioned Answer should be shortened I, the under- 
signed Commissioner, pursuant to the powers conferred on 
me under the Industrial Relations Act 1979, do hereby 
order— 

(1) That the applicant, Neville George Mountain, 
shall forthwith serve a copy of Application No. 
701 of 1994, its accompanying statement and this 
Order, No. 702 of 1994, on Winston Gellard Real 
Estate. 

(2) That any Answer and/or Counter Proposal to the 
claim made in Application No. 701 of 1994 
(lodged with the Commission on 27 June 1994) 
which the respondent may wish to file with the 
Commission, shall be so filed and a copy thereof 
served on the applicant within 7 days of receiving 
a copy of the aforementioned Notice of Applica- 
tion and a copy of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.J Commissioner. 

AWARDS/AGREEMENTS— 

Consolidation fay Registrar— 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE FOREMEN'S AWARD 1984 

No. A li of 1983. 
PURSUANT to section 93(6) of the Industrial Relations 

Act 1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 14th day of June, 1994. 

J. CARRIGG, 
Registrar. 

Government Water Supply, Sewerage and Drainage 
Foremen's Award 1984. 

No. A 10 of 1983. 
Award No. A 10 of 1983 

1.—Tide. 
This award shall be known as the "Government Water 

Supply, Sewerage and Drainage Foremen's Award 1984", 
and shall vary and consolidated the Government Water, 
Sewerage and Drainage Foremen's Award No. 27 of 1970. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Tferm 
5. Acting Duty 
6. Annual Leave 
7. Contract of Employment 
8. Deduction of Union Subscriptions 
9. Definitions 

10. Dispute Settlement Procedure 
11. Hours, Overtime and Shift Work 
12. Income Maintenance 
13. Inspection of Wage Sheets 
14. Introduction of Change 
15. Leave to Attend Union Business 
16. Long Service Leave 
17. Maternity Leave 
18. Meal Allowance 
19. Payment of Wages 
20. Special Rates and Provisions 
21. Public Holidays 
22. Sick Leave 
23. Structural Efficiency 
24. Trade Union Training Leave 
25. Travelling Allowances 
26. Training to Support Skills Formation 
27. Wage Rates 

Schedule A—Broadbanded Skills Schedule 
Schedule B—Job Description Form Plus Proto- 
type 
Schedule C—Job Description Creation Procedure 
Schedule D—Transitional Arrangements 
Schedule E—Second Memorandum of Agreement 
Addendum 1 
Appendices—Award Changes 
Appendix 1 
Appendix 2 
Schedule F—District Allowance 

3.—Area and Scope. 
This award shall apply to all employees employed as non 

trades foremen by— 
(1) The Metropolitan Water Authority under the 

provisions of the Metropolitan Water Authority 
Act 1982; and 

(2) The Minister on the construction and maintenance 
of such water supplies under the Country Areas 
Water Supply Act 1947, as are controlled by the 
Executive Engineer, as part of or in connection 
with the Mundaring-Kalgoorlie water supply 
undertaking or that which on the 1st day of 
September, 1966, came under the control of the 
District Engineer, Country Water Supply, Kal- 
goorlie. 

4.—Term. 
This award shall operate for a period of 12 months. 

5.—Acting Duty. 
(1) An employee required by the employer to carry out 

the duties and responsibilities of a higher level job ranked 
at WIW level 3 and above shall be paid the higher class rate 
for the whole day or shift during which such duties and skills 
are being exercised. Provided that an employee so engaged 
for less than two hours shall be paid for the time actually 
worked. 



(2) Acting duty arrangements shall apply where an 
individual is covering a position vacant as a result of such 
things as sickness, annual leave, long service leave, workers' 
compensation, maternity leave, special leave or the position 
is vacant because the normal occupant is in another position 
on acting duty arrangements. Ordinarily this would be for 
a period of no longer than three months and in any event no 
longer than six months. 

6.—Annual Leave. 
(1) Except as hereinafter provided a period of 152 hours' 

leave with payment of ordinary wages as prescribed shall be 
allowed annually to a employee by his/her employer after 
a period of twelve months' continuous service with such 
employer. 

(2) "Ordinary wages" for an employee shall mean the 
rate of wage including service pay the employee has 
received for the greatest proportion of the calendar month 
prior to taking his/her leave. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of die employee, he/she shall 
be paid 2.92 hours' pay at his/her ordinary rate of wage in 
respect of each completed week of continuous service in that 
qualifying period. 

(5) An employee who may resign or be dismissed from 
the service for any cause, other than peculation or theft, shall 
be entitled to receive payment for any annual leave which 
may have been due up to the time of leaving the service; 
provided always that if the employee has been dismissed for 
peculation or theft, no claim for annual leave shall be 
recognised. Misconduct herein referred to shall not affect 
accumulated annual leave or payment thereof. 

(6) (a) An employee may be rostered off and granted 
annual leave with payment of ordinary wages as prescribed 
prior to his/her having completed a period of 12 months' 
continuous service in which case should the services of such 
employee terminate or be terminated prior to the completion 
of 12 months' continuous service, the said employee shall 
refund to the employer the difference between the amount 
received by him/her for wages in respect of the period of 
his/her annual leave and the amount which would have 
accrued to him/her by reason of the length of his/her service 
up to the date of termination of his/her services. 

(b) Except as hereinafter provided, annual leave shall be 
taken in one or two periods neither of which shall be less 
than 38 hours and provided that such periods are taken in 
complete weeks in accordance with the recognised work 
pattern of the employee concerned but by agreement 
between the employer, the employee and the Union 
concerned— 

(i) the leave may include a period of less than 38 
hours; and 

(ii) the leave may be taken in not more than three 
periods. 

(7) (a) In computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period that an employee is absent on approved 
leave with pay or public holidays or in respect of any period 
of absence through sickness not exceeding three calendar 
months. 

(b) Any approved period of absence from work caused 
through accidents sustained in the course of employment 
shall not be deemed to be a break in continuity of service, 
but the first six months only of any such period shall count 
as service for the purpose of computing annual leave. 

(8) When work is closed down for the purpose of allowing 
annual leave to be taken, employees with less than a full 
year's service shall only be entitled to payment during such 
period for the number of hours leave due to them, provided 
that nothing herein contained shall deprive the employer of 

his/her right to retain such employees during the close down 
period as may be required. 

(9) In addition to payment for annual leave an employee 
shall receive a loading calculated on the rate of wage 
prescribed by subclause (2) hereof. This loading shall be as 
follows: 

(a) An employee who would have worked on day 
work had he/she not been on leave—a loading of 
1772 percent 

The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(10) In taking leave other than in an annual closedown if 
an employee's leave entitlement expires part way through 
a day, the employee shall have the option of resuming duty 
for that full day or take the balance of the day as approved 
leave without pay. 

(11) Any annual leave entitlement accumulated by an 
employee as at 1st January, 1983 shall be adjusted in hours 
in die ratio of 38 to 40. 

7.—Contract of Employment. 
(1) The engagement of a foreperson shall be terminated 

by one month's notice on either side, such notice to expire 
on the usual pay day, but an employee guilty of gross 
misconduct or neglect of duty may be instantly dismissed 
and shall not be entitled to any such notice or payment in 
lieu. 

(2) The employer may direct an employee to carry out 
such work as is within the limits of the employee's skill, 
competence and training, and as are described in his/her 
jointly agreed job description. 

(3) Any direction issued by an employer pursuant to 
subclause (2) hereof shall be consistent with the employer's 
responsibilities to provide a safe and healthy working 
environment. 

8.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall Ire used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to die employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this 
clause or until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 
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9.—Definitions. 
"Union" means—the Association of Draughting, Super- 

visory and Technical Employees, Western Australian 
Branch and the Federated Miscellaneous Workers Union of 
Australia, W.A. Branch. 

10.—Dispute Settling Procedure. 
(1) This procedure is entered into by all parties in the 

interests of promoting a more open environment conducive 
to change, which satisfies the principles of structural 
efficiency and effectiveness. 

Parties to this procedure shall at all levels regard any 
dispute raised as a matter of importance. 

This is not a procedure for the resolution of safety and/or 
disciplinary matters. 

The Union and the Water Authority shall take steps to 
jointly notify all employees covered by this procedure of its 
terms and obligations. 

(2) Objective 
The objective of the parties to this procedure is to avoid 

industrial disputes and to resolve issues by— 
(a) providing a mutually satisfactory mechanism for 

dealing with grievances; 
(b) clearly identifying the grievance/dispute; 
(c) engaging expeditiously in consultation and dis- 

cussions and/or negotiations; 
(d) having regard to the rules of natural justice 

abiding by the following procedure to facilitate an 
early resolution at the local level or wherever is 
most practical for an amicable settlement. 

(3) Definition 
A dispute shall include a disagreement or complaint or 

grievance or issue raised about any industrial relations 
matter by either party. 

In the event of a dispute arising and this dispute 
settlement procedure being invoked by either party, the 
status quo shall be maintained pending resolution of the 
dispute by conciliation or arbitration. "Status quo" shall 
mean that which is the usual custom and practice applied to 
work arrangements. 

In the event of a dispute over the facts of what constitutes 
the status quo the parties shall— 

(a) At the level of employee—immediate supervisor/ 
management affected by the dispute have discus- 
sions as soon as is practicable with a view to 
reaching agreement on what is to apply pending 
resolution of the dispute, in which case such 
agreement shall be deemed to be the status quo for 
the purposes of this procedure. 

(b) In the event of no agreement being reached in 
paragraph (a) hereof, the parties shall refer that 
matter to the Australian Industrial Relations 
Commission for a conference, at which each party 
may put its proposal for the interim arrangement 
to apply on a without prejudice basis. 

In die event of a party becoming aware of a 
breach of any part of this procedure by persons it 
represents, it shall take all such steps as soon as 
possible to correct or prevent such breach. 

(4) Stages of Procedure 
Any dispute is to be dealt with in accordance with the 

following procedure. At each stage discussions shall be 
confined to the issue as first stated. 

(a) Preliminary Stage 
(i) Any employee or group of employees with 

a grievance or complaint will discuss it at a 
local level with their immediate supervisor in 
the first instance; provided that this does not 
prevent a shop steward or union representa- 
tive from directly approaching the immediate 
supervisor on behalf of such employee(s) 
informed of the progress, until an answer has 
been given. 

(ii) The supervisor will make any necessary 
enquiries and will attempt to resolve the 
matter or provide an authoritative answer if 
not on the day the issue is raised then as soon 
as it is practical to do so. 

(iii) If any such issue requires time to provide an 
answer, the supervisor will keep the em- 
ployee(s) informed of the progress, until an 
answer has been given. 

(iv) If the employee or group of employees 
continues to be aggrieved or the issue is still 
in dispute, Stage 1 of the procedure shall be 
invoked. 

(v) However, where the issue(s) has widespread 
implications for Water Authority employees 
represented by the union concerned. Stage 2 
of the procedure shall be the first step in the 
dispute settlement process. 

(b) Stage 1 
(i) If an issue is unresolved after completion of 

the Preliminary Stage and/or the employee(s) 
continues to be aggrieved then the dispute 
should be submitted in writing using the form 
specified in Attachment 1 to the supervisor's 
manager within five working days (excluding 
Saturdays, Sundays and public holidays). 

Employees are recommended to seek the 
advice of their shop steward at this stage if 
they have not already done so. 

(ii) As soon as possible, but usually within two 
working days (excluding Saturdays, Sundays 
and public holidays) of receipt of the docu- 
ment, the manager or nominated representa- 
tive shall convene a meeting with a view to 
making a decision as to the action to be taken. 

(iii) The employee's shop steward or union 
official, together with another member of 
management may be present. Each party is 
to be given prior notice of who will be 
present at the meeting. 

(iv) The manager or nominated representative 
shall confirm the decision in writing to the 
parties concerned. 

(v) If the employee continues to be aggrieved or 
unreasonable delay on the part of manage- 
ment has resulted in Stage 1 not being 
implemented or the issue is unresolved after 
the application of Stage 1 of this procedure 
then the matter as first stated shall be referred 
in writing to the Manager Industrial Rela- 
tions. 

(c) Stage 2 
(i) On being notified on an unresolved issue/ 

grievance the Manager Industrial Relations 
will arrange a meeting between the State 
Secretary of the union of nominee, the 
union's local representatives (if any), the 
Regional/Branch Manager involved or nomi- 
nee and the local Water Authority manage- 
ment representative(s). 

(ii) A meeting shall be convened as soon as 
possible but normally within three working 
days of a request by any party (excluding 
Saturdays, Sundays and public holidays). 
Depending upon the nature of the issue an 
extension to the three-day provision may be 
agreed between the parties. 

(iii) Each party shall be given reasonable notice 
of the issues to be discussed or negotiated at 
the meeting convened. 

(iv) If Stage 2 of the procedure is completed 
without full resolution of the issue(s) the 
parties may refer unresolved issue(s) to an 
agreed independent mediator in which case 
such action shall be deemed to be Stage 3. 



(d) Stage 3 
The mediator appointed shall be agreed by both 

parties and his/her terms of reference shall be to 
resolve the issue by arbitration. If a mediator is 
appointed this shall be the final stage of appeal. 

(5) Each party is free to refer any industrial matter to the 
Australian Industrial Relations Commission as appropriate. 
In keeping with the spirit of this procedure this would be 
after Stage 2 has been exhausted, the matter remains 
unresolved and Stage 3 is an option that is not being 
followed. 

(6) The parties recognise that problems related to safety 
and other hazardous situations may arise from time to time 
in the workplace or in the course of operations and these 
should be dealt with in accordance with the Occupational 
Health, Safety and Welfare Act and the relevant regulations. 

(7) The parties recognise that matters and problems 
related to rehabilitation will be dealt with by the joint 
rehabilitation co-ordination committee. 
ATTACHMENT 1 
WATER AUTHORITY OF WESTERN AUSTRALIA 
DISPUTES SETTLEMENT PROCEDURE SUBMISSION 

1. Employee's Name(s) 
2. Position Title 
3. Place of Work 
4. Region/Branch 
5. Classification 
6. Immediate Supervisor/Manager 
7. Union Representative 
8. Date Registered with Manager 
9. Nature of dispute, location and date of dispute if 

applicable (clearly specify in writing the issue(s) 
and what remedy is being sought, continue on 
separate sheet if necessary). 

Employee's Signature 

11.—Hours, Overtime and Shift Work. 
(1) Hours 

(a) The ordinary hours of work shall be an average of 
38 hours per week. Except where provided 
elsewhere 76 hours, to be worked over nine days 
per fortnight exclusive of Saturdays and Sundays, 
shall constitute a fortnight's work. 

(i) 8.5 hours shall constitute the ordinary work- 
ing hours on any day Monday to Thursday 
inclusive. 

(ii) 8 hours shall constitute the ordinary working 
hours on any Friday. 

(b) The ordinary hours of work shall be consecutive 
except for an unpaid meal break of 30 minutes. 

(c) (i) The ordinary hours of work shall be between 
the hours of 7.00 am and 5.00 pm Monday 
to Friday inclusive for employees other than 
shift employees and sewerage pumping sta- 
tion attendants and those employees other- 
wise referred to in this clause. 

(ii) By agreement in writing between the em- 
ployer and the relevant union the spread of 
hours referred to in this subclause may be 
extended to 6.00 am or 6.00 pm. 

(2) Overtime 
(a) Except as hereinafter provided work outside of or 

in excess of the ordinary hours of work provided 
in subclause (1) of this clause shall be overtime 
and shall be paid for at the rate of time and 
one-half for the first 2 hours and thereafter double 
time. Provided that any time worked on a Saturday 
after 12 noon or on a Sunday shall be paid for at 
the rate of double time. Provided further that any 
time worked on a Saturday prior to 12 noon shall 
be paid for at that rate of time and one-half for the 
first 2 hours and double time thereafter. 

(b) An employee required to work on a day observed 
as a holiday pursuant to clause 9 of this award 
outside of his/her ordinary hours of work shall be 
paid for the time so worked at the rate of double 
time and a half except on Christmas Day or 
Labour Day when the rate shall be treble time. 

(c) An employee required to work on a day observed 
as a Postered Day Off pursuant to subclause (1) 
herein shall be allowed another mutually conven- 
ient day off within a period of one month in lieu 
of overtime rates prescribed in this clause. Where 
the operational requirements of the employer are 
such that a day in lieu of the Postered Day Off 
cannot be reasonably taken, overtime payment 
may be made. 

(d) (i) When overtime work is necessary it shall, 
wherever reasonably practicable, be so ar- 
ranged that employees have at least ten 
consecutive hours off duty between the work 
of successive days. 

(ii) An employee who works so much overtime 
between the termination of his/her ordinary 
work on one day and the commencement of 
his/her ordinary work on the next day that 
he/she has not had at least ten consecutive 
hours off duty between those times shall, 
subject to this subclause, be released after 
completion of such overtime until he/she has 
had ten consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of his/her employer, 
such an employee resumes or continues work 
without having had such ten consecutive 
hours off duty, he/she shall be paid at double 
rates until he/she is released from duty for 
such period and he/she shall be entitled to be 
absent until he/she has had ten consecutive 
hours off duty without loss of pay for 
ordinary working time occurring during such 
absence, provided that this shafl not include 
the period where an employee can reasonably 
be expected to supervise normal start times. 

(e) No payment for overtime shall be made unless 
authorised by the Engineer in charge of the job or 
depot. 

(f) Overtime rates shall be computed on the rate 
applicable to the day on which the time is worked 
each day standing alone, but when an employee 
works overtime which continues beyond midnight 
on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work 
for the purpose of this subclause. 

(3) Call-Out 
(a) An employee called out to work after the 

expiration of his/her customary working time and 
after he/she has left work for the day on Mondays 
to Fridays shall be paid for a minimum of four 
hours work calculated at one and a half times the 
ordinary prescribed rate for each time he/she is so 
called out. Provided that the employee, if required 
to work for two hours or more, shall be paid for 
a minimum of four hours work calculated at one 
and a half times the ordinary prescribed rate for 
the first two hours and at double the ordinary 
prescribed rate thereafter. 

(b) An employee called out to work on a Saturday, 
Sunday, Rostered Day Off or Public Holiday shall 
be paid for a minimum of three hours work 
calculated at one and a half times the ordinary 
prescribed rate for each time he/she is so called 
out. Provided that the employee, if required to 
work for two hours or more, shall be paid for a 
minimum of three hours calculated at one and a 
half times the ordinary prescribed rate for the first 
two hours and at double the ordinary prescribed 
rate thereafter. 
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(c) Provided that paragraphs (a) and (b) of this 
subclause do not apply to employees rostered in 
accordance with subclause (4). 

(4) Standby 
An employee required to be available for duty shall be 

rostered on a mutually agreed system and shall be paid 3 
hours at ordinary rates when rostered on any day from 
Monday to Friday inclusive or on a Public Holiday or 
Rostered Day Off prescribed in this award and 4 hours on 
Saturday or Sunday in addition to any overtime to which 
he/she is entitled under this award. An employee so rostered 
on a Holiday shall also receive a day in lieu of that day. 

(5) Shift Work 
Where employees are required to work shift work such 

work shall be performed under conditions negotiated to meet 
the circumstances under the provisions of Clause 23.— 
Structural Efficiency of this award. 

12.—Income Maintenance. 
(1) Non-Participating Employees 

(a) Where an existing employee is placed into the new 
classification structure on the basis of skills at a 
level lower than his/her normal weekly earnings 
as at 8 October 1990, the employee shall suffer no 
loss of pay. As a result of this braodbanding 
exercise the employee's pay will be maintained 
and fixed at the level paid as at 8 October 1990, 
until such time as this fixed rate of pay equals the 
value of the broadbanded classification level. 

(b) For the purposes of subclause (l)(a) of this clause, 
an employee's normal weekly earnings shall be 
deemed to consist of the following— 

(i) the wage rate prescribed for the employee's 
classification in Year 3 of Clause 20.— 
Wages of this award, as at 8 October 1990; 

(ii) the appropriate structural efficiency wage 
increase prescribed in the August 1989 
National Wage Case Decision. 

(c) These provisions apply where an employee is 
placed in the broadbanded structure when he/she 
chooses not to participate in the process of skills 
formation, and thus not accept a new job design 
and job description. 

(2) PARTICIPATING EMPLOYEES 
(a) Where an existing employee is placed into the new 

classification structure on the basis of skills at a 
level lower than his/her normal weekly earnings 
as at 8 October 1990, the employee shall suffer no 
loss of pay. 

As a result of this broadbanding exercise the 
participating employee's pay will be pegged at a 
point in the classification structure at or on the 
next point above their existing normal weekly 
earnings and will not receive incremental in- 
creases until such time as his/her jointly agreed 
redesigned job description reflects the classifica- 
tion level at which the employee is being paid. 
However, the employee will receive all wage rises 
ratified by the Western Australian Industrial 
Relations Commission, applicable to this personal 
classification level. 

(b) For the purposes of subclause (2)(a) of this clause, 
an employee's normal weekly earnings shall be 
deemed to consist of the following— 

(i) the wage rate presented for the employee's 
classification in Year 3 of Clause 20.— 
Wages of this award, as at 8 October 1990; 

(ii) the appropriate structural efficiency wage 
increase prescribed in the August 1989 
National Wage Case Decision. 

(c) However, income maintenance may not be an 
issue where an employee is willing to participate 
in skills formation and he/she accepts a new job 
design which provides for the acquisition of skills 

up to and/or beyond the skill level where his/her 
'fixed rate' of pay applies. 

13.—Inspection of Wage Sheets. 
The wage sheets shall be open for inspection at the local 

or head office by the Secretaiy or other authorised member 
of the unions upon reasonable notice being given of the 
desire to inspect same. 

14.—Introduction of Change. 
(1) Employer's Duty to Notify 

(a) Where an employer has made a definite decision 
to introduce major changes in production, pro- 
gram, organisation, structure or technology that 
are likely to have significant effects on employees, 
the employer shall notify the employees who may 
be affected by the proposed changes and their 
union or unions. 

(b) "Significant effects" include termination of em- 
ployment, major changes in the composition, 
operation or size of the employer's workforce or 
in the skills required; the elimination or diminu- 
tion of job opportunities, promotion opportunities 
or job tenure; the alteration of hours of work; the 
need for retraining or transfer of employees to 
other work or locations and restructuring of jobs. 
Provided that where the award makes provision 
for alteration of any of the matters referred to 
herein an alteration shall be deemed not to have 
significant effect. In any event any job redesign 
must be agreed using the principles of job redesign 
contained in this award. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees 

affected and their union or unions, inter alia, the 
introduction of the changes referred to in sub- 
clause (1) hereof, the effects the changes are likely 
to have on employees, measures to avert or 
mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by the employees and/or then- 
unions in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has teen made by 
the employer to make the changes referred to in 
subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide to the employees concerned and their 
union or unions, all relevant information about the 
changes including the nature of the changes 
proposed; a redesigned job description as de- 
scribed in the job description creation procedure 
contained in this award; the expected effects of the 
changes on employees and any other matters 
likely to affect employees provided that any 
employer shall not be required to disclose confi- 
dential information the disclosure of which would 
be inimical to his/her interests. 

15.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative of the 

employees is required to attend negotiations 
and/or conferences between the Union and em- 
ployer; 

(iii) when prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who as a union-nominated repre&ntative of the 
employees is required to attend joint union/ 
management consultative committees or working 
parties. 
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(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
union business to be conducted or evidence to be 
given; 

(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being 

unduly affected and the convenience of the 
employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

16.—Long Service Leave. 
(1) The conditions prescribed by General Order of the 

Western Australian Industrial Relations Commission which 
govern the granting of long service leave to full-time 
government employees generally shall apply to employees 
covered by this award. 

(2) Any long service leave entitlement accrued to an 
employee as at 1 January, 1983 shall be adjusted in hours 
in the ratio of 38 to 40. 

17.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with the employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause; 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsoiy leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 

hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to die employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take any paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple- 
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an employee who was 
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transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which she 
is capable of performing, she shall be entitled the 
position most comparable in status and wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Tbrmination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation of termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi- 

cally engaged as a result of an employee proceed- 
ing on maternity leave. 

(b) Before an employer engages a replacement em- 
ployee under this subclause, the employer shaU 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Nothing in this subclause shall be construed as 
requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

18.—Meal Allowance. 
An employee required to work overtime for more than 

iVz hours after the ordinary ceasing time without being 
notified the previous day, shall either be provided with a 
meal or be paid the rate prescribed for the main body of 
employees being supervised. 

19.—Payment of Wages. 
(1) The minimum rate of wages to be paid to employees 

covered by this award shall be as set out in Clause 
27.—Wage Rates of this award. 

(2) When an employee is discharged before the usual pay 
day, he/she shall be paid his/her wages when he/she leaves 
work or his/her wages shall be forwarded to his/her address 
the next day by registered post at the employer's expense. 

(3) Where the employee's services are terminated by 1 
month's notice, all wages and other allowances or sums due 
to the employee shall be paid on the date of termination of 
his/her services. 

(4) The wages shall be paid into a Bank Account, 
Building Society or approved Credit Union, and the receipt 
of such Bank, Building Society or Credit Union shall be a 
full and sufficient discharge for the amount paid thereto. 

(5) The employer shall provide for each employee a pay 
advice slip in respect of each payment of wages. Such slip 
shall detail the gross wages payable including its composi- 
tion, deductions made and the net wage paid. Such slip shall 
be provided to the employee on or before each pay day. 

20.—Special Rates and Provisions. 
(1) Disabilities 
An employee working in circumstances for which an 

additional payment or an additional benefit is prescribed by 
the Government Water Supply, Sewerage and Drainage 
Employees' Award 1988 shall receive not less than that 
additional payment or benefit as prescribed by that award. 

(2) Protective Clothing 
Foremen shall be issued suitable protective or water proof 

clothing as required. 

21.—Public Holidays. 
(1) The following days or the days observed in lieu shall, 

subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day: Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(2) Where any of the days mentioned in subclause (1) 
hereof fall on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday or when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday, provided that 
where any day observed as a holiday under this award falls 
on a Rostered Day Off, the Rostered Day Off shall be 
observed on the next ordinary working day. 

(3) When any of the days observed as a holiday under this 
clause falls during an employee's annual leave, the 
employee shall, for each such day, be allowed a day's leave 
with pay to be taken immediately after completion of that 
annual leave. 

(4) An employee who, on a day observed as a holiday 
under this clause, is required to work during his/her ordinary 
hours of work shall be paid for the time worked at the rate 
of double time and one half. 

Provided that on the days observed as Christmas Day and 
Labour Day the rates referred to above shall be treble and 
double time respectively. 

(5) When an employee is absent on leave without pay, 
sick leave without pay or workers' compensation, any day 
observed as a holiday on a day falling during such absence 
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shall not be treated as a paid holiday. Where an employee 
is on duty or available on the whole of the working day 
immediately preceding a holiday, or resumes duty or is 
available on the whole of the working day immediately 
following a day observed as a holiday under this clause, the 
employee shall be entitled to be paid for such holiday. 

22.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill-health or injury 
for one sixth of a week's pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time die employee leaves the service 
of the employer, in the event of the employee being entided 
by service subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness occurred. 

(2) The unused portion of the entitiement prescribed in 
paragraph (a) of subclause (1) hereof in any accruing year 
shall be allowed to accumulate and may be availed of in the 
next or any succeeding year. 

(3) In order to acquire entidement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his/her 
inability to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. Provided 
that such advice other than in extraordinary circumstances 
shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he/she produces proof to the satisfaction of the 
employer or his/her representative for such sickness pro- 
vided that the employer shall not be entided to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds five 
days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and he/she produces a 
certificate from a registered medical practitioner that he/she 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the working 
day next following the period of annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave, or if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
6—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 6—Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment 

illness or injury is the result of the employee's own 
misconduct. 

23.—Structural Efficiency. 
(1) The parties to this award are committed to co- 

operating positively to increase the efficiency and produc- 
tivity of the Water Authority and to enhance the career 
opportunities and job security of employees within the 
Authority. 

(2) The Water Authority, employees and the union shall 
establish a consultative mechanism and procedures appro- 
priate to the size structure and needs of the Water Authority. 
Measures raised by the parties for consideration consistent 
with the objectives in subclause (1) of this clause shall be 
processed through the consultative mechanism and proce- 
dures. 

(3) Without limiting the rights of either the employer or 
the union to arbitration, any measure designed to increase 
flexibility at a workplace or the enterprise and sought by any 
party shall be notified to the Western Australian Industrial 
Relations Commission and by agreement of the parties 
involved shall be subject to the following requirements— 

(a) the majority of employees affected by any change 
at the workplace must genuinely agree to such 
changes; 

(b) employees shall not lose income as a result of any 
changes; 

(c) the union must be a party to the agreement; 
(d) the union shall not unreasonably oppose any 

agreement; 
(e) any agreement shall be subject to approval by the 

Western Australian Industrial Relations Commis- 
sion and, if approved, shall operate and take 
precedence over any provision of this award to the 
extent of any inconsistency. 

(4) The parties have agreed to progress structural 
efficiency negotiations in line with the concept and spirit 
and intent of— 

— A Second Memorandum of Agreement appended 
"Schedule E" to this award. 

24.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause— 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their union to 
attend short courses conducted by the Australian 
Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time to 
time approved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training 
or similar courses or seminars as approved. However, leave 
of absence in excess of five days and up to ten days may be 
granted in any one calendar year provided that the total leave 
being granted in that year and in the subsequent year does 
not exceed ten days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off (including 
a rostered day off as a result of working a 38 hour week) 
falls during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) Subject to subclause (3) of this clause shift employees 
attending a course shall be deemed to have worked the shifts 
they wculd have worked had leave not been taken to attend 
the course. 

(5) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
jgnmjpMWJTg 



(6) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer 
may agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the relevant union indicating that the 
employee has been nominated for the course. TTie applica- 
tion shall provide details as to the subject, commencement 
date, length of course, venue and the Authority which is 
conducting the course. 

(7) A qualifying period of 12 months in government 
employment shall be served before an employee is eligible 
to attend courses or seminars of more than one-half day 
duration. An employer may where special circumstances 
exist, approve an application to attend a course or seminar 
where an employee has less than 12 months' government 
service. 

(8) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

25.—Travelling Allowances. 
The allowances for travelling time shall be paid under the 

same conditions that applies to employees being supervised. 

26.—Training to Support Skills Formation. 
When an employee undertakes relevant training identified 

and detailed in his/her job description, it will be in paid time 
and at the employer's cost. 

Relevant training so identified and categorised shall be 
undertaken either on or off the job. Provided that if the 
training is undertaken during ordinary working hours the 
employee concerned shall not suffer any loss of pay. The 
employer shall not unreasonably withhold such paid training 
leave. 

Any costs associated with enrolment and the purchase of 
prescribed text books (excluding these text books which are 
available in the employer's technical library) incurred in 
connection with the undertaking of training shall be 
reimbursed by the employer upon production of evidence of 
such expenditure. Provided that reimbursement shall be 
subject to the successful completion of the course each year. 

Travel costs incurred by an employee in undertaking 
training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work shall be 
reimbursed by the employer. 

It is recognised that as a general principle all employees 
should be provided with an opportunity to train. In order to 
assist this, provision will be made for english language 
courses and basic mathematics courses or any other bridging 
courses agreed as necessary for an individual to be able to 
fully participate in skills formation as per their job 
description. Such training will be recognised as relevant 
training for the purposes of this clause. 

27.—Wage Rates. 
CLASSIFICATION STRUCTURE 

Classification 
Title % 

Relativity 
Water Industry Rate To Trades Skill Band 
Worker Level $: Person 

W.I.W. Level 7.1 576.37 132.5 E+ 
W.I.W. Level 6.4 565.50 130.0 
W.I.W. Level 6.3 543.75 125.0 
W.I.W. Level 6.2 522.00 120.0 E 
W.I.W. level 6.1 511.13 117.5 
W.I.W. Level 5.4 500.25 115.0 
W.I.W. Level 5.3 489.38 112.5 
W.I.W. Level 5.2 478.50 110.0 D 
W.I.W. Level 5.1 467.63 107.5 

Classification 
Title % 

Water Industry 
Worker Level 

Rate 
$: 

Relativity 
To Trades 

Person 
Skill Band 

W.I.W. Level 4.2 
W.I.W. Level 4.1 

456.75 
445.88 

105.0 
102.5 

C+ 

W.I.W. Level 3.2 
W.I.W. Level 3.1 

435.00 
427.00 

100.0 
98.2 C 

W.I.W. Level 2.4 
W.I.W. Level 2.3 
W.I.W. Level 2.2 
W.I.W. Level 2.1 

423.39 
413.73 
404.07 
397.00 

97.3 
95.1 
92.9 
91.3 

B 

W.I.W. Level 1 394.00 90.6 A 
(1) The base rate as shown does not prejudice any future 

decision to express the rate in terms of base rate plus 
supplementary payment plus overaward component in line 
with the Metal Industry Restructuring and future Industrial 
Tribunal directives. 

(2) The base rates shown include The Government Water 
Sewerage and Drainage wage loading previously prescribed. 

(3) Construction Work Allowance 
The allowance for Construction Work prescribed in the 

Government Water Supply, Sewerage and Drainage Em- 
ployees Award No. 2 of 1988 as amended or replaced from 
time to time shall be paid in the same circumstances to 
Water Supply Foremen covered by this award. 

Schedule A. 
Broadbanded Skills Schedule. 
The skills schedule is a matrix of skills both trade and 

non-trade and contains all the skills required by the Water 
Authority to perform its range of activities in the service 
areas of water, sewerage, irrigation and drainage. 

The 10 skill groups across the matrix are groupings of like 
or similar skills. All 10 skill groups are further divided on 
the vertical axis into six bands A, B, C, C+, D and E on the 
basis of increasing skills, knowledge and responsibility. 

Skills in a band across the schedule are of roughly equal 
value. Because of the varying size of skills modules 
identified within the skills schedule, it has been agreed that 
it is not practical to count skills. 

The descriptions of skills are necessarily broad, but are 
sufficiently definitive to indicate the general levels of skill 
relative to a particular band and classification. In the lower 
part of the skills schedule, the skills tend to be skills 
predominantly required to meet the needs of the business. 
In the C band level and above, responsibility type skills 
associated with sound knowledge of some area of the 
business are identified and because of the relativity with a 
tradesperson, are those types of composite skills, knowledge 
and responsibility which would take four/five years to leam. 

For the purposes of this award skills groups 5, 6, 7 and 
8 at C level and above are not applicable but are included 
here to clearly show possible career options. 

Job Description/Use of Skills Schedule. 
All new employees and all existing employees who elect 

to participate in skill formation will require a job description 
as per the format outlined in this award. 

The job description includes a skills profile derived from 
the skills schedule and consists of skills modules selected 
from a single, part or multiple skills groups; together with 
a skill band and group reference from the skills schedule. 

The job description will have a job design which is 
operationally sound and able to offer a skill related career 
path to the employee. The job description creation procedure 
is contained in this award Every employee participating in 
skill formation will have a job description jointly agreed 
between management and employee; which will contain the 
skills he/she will be required to have to perform the job. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1829 

Any shortfall the individual has against the skills listed 
in his/her job description representatives the individual skill 
deficit and training need and thus the training for which the 
Water Authority is committed to pay. 

Job Design 
Using the skills schedule, job design can take place 

according to the needs of the business and will depend on 
the size and nature of the business activities. 

Job design/redesign should take the following factors into 
account; the extent to which the design— 

• Improves the individual's career path and opportu- 
nity for continued learning; 

• Improves operations effectiveness; 
• Improves customer services; 
• Provides sufficient variety of work; 
• Increases potential pay; 
• Improves the autonomy of the employee/team; 
• Has an appropriate relation to existing job design. 

Using the philosophy of whole of job approach to design 
jobs the resulting job descriptions will consist of skills 
profiles with skills from a range of bands. Whilst the job 
description is ranked at a particular skills level, that job 
should ordinarily have lower level skills as well. For 
example a job description ranked as skilled because it has 
skills in C band should ordinarily also have B and A level 
skills to be a sound job design. A particular job within the 
non-trade area will be made up, therefore, of a profile of 
skills ranging from the level which determines actual pay 
down through to the lowest level. 

In considering job redesign, the design must be sound and 
sufficient enough to justify the occupant of the job rising to 
the top of the band on incremental progression as agreed. 
Consequently those jobs identified as part of the national 
guidelines as being worth a fixed percentage relative to that 
of a tradesperson may require some redesign in order to 
qualify for the top of a band. 

Classification Structure and its Application 
The classification structure contained in this award 

complements the skills schedule and the philosophy 
described. Each skill band has a classification level, with 
each level being further divided into a number of incre- 
ments. 

The design of the Classification Structure has been 
influenced by the National Wage decision that all employ- 
ees' rates of pay should be compared to a tradesperson on 
the basis of a percentage relativity. Accordingly the C band 
Level 3.2 corresponds to the Metal Industry classification 
Level C 10; representing 100% of the tradesperson's rate. 

A job is classified using the skills profile contained in a 
job description and is determined on the basis of the highest 
ranked skill. 

Employees ranked at a particular skills level on the basis 
of the highest level skill are expected to exercise skills in 
the lower bands which relate to their area of work and as 
prescribed in their job description form. 

The classification title of employees covered by this 
award shall be Water Industry Worker Levels 5 to 6 as 
appropriate. 

Career Pathing 
Using the skills schedule and job description form, skill 

related career pathing is possible. 
In order to provide an appropriate skill related career path 

a job design for a D level employee will therefore include 
most if not all of the A to D level skills associated with an 
identified major generic job at E level. 

Consequently a prototype E level job has been jointly 
agreed which outlines all the specific D and E level skills 
associated with employees covered by this award. 

Career pathing beyond this award is likely to follow one 
of three routes, training, supervisory and/or technical. 
Progression from the E band into nominated positions 
beyond will be encouraged for those with the appropriate E 
level skills and potential for progression. 

In the case of those existing jobs which could be described 
as "cul-de-sac" jobs, a more creative career path would 
have to be designed. For example, cul-de-sac jobs arise 
where a job design has resulted in the employee reaching 
a plateau at a particular skill band and where no further 
progression is possible either because the employee cannot 
move location or because the Water Authority for opera- 
tional reasons cannot provide further advancement in that 
particular career path. 

In designing a new job description to provide opportunity 
for skill related advancement, a listing of skills from another 
part of the schedule on the same horizontal band and below 
would be necessary depending on the skill path being 
designed. 

Provided management agreed the job design made 
operational sense, the Water Authority would effectively be 
sponsoring the individual to learn new skills in another part 
of the skills schedule; whilst protecting his/her pay at the 
"plateau" level. The job description may therefore be very 
unusual with skills for both the old job if still being 
performed and the new job being learnt. 

Transition from Old Award to New 
Participating and Non-Participating 
It is agreed that all existing classifications be mapped into 

the classification structure on the basis of money and skills. 
If an existing employee chooses not to participate in the 

process of skills formation, they will be pegged in the new 
structure as non-participating and will therefore not be given 
a job description nor be allowed to progress through the 
structure. 

However, an employee who chooses not to participate 
may subsequently elect to participate. 

Progression 
The classification structure has been designed so that a 

participating employee may move through annual incre- 
ments in an orderly progression through levels one and two 
in the lower levels and within classification levels from level 
three upwards; subject to the acquisition of skills. However, 
an employee's progression through annual increments on the 
classification structure shall not be withheld in the event that 
the employer has not made available the jointly agreed 
training. 

Progression for participating employees within skills 
bands D and E and within the higher bands will be on the 
basis of skills acquired and jointly agreed required as 
detailed in an employee's particular job description. 

Progression from the C level into the D level and beyond 
shall be by vacancy and demonstrated capability. 

Productivity, Efficiency and Effectiveness 
The aim of restructuring the award and the introduction 

of the skills schedule is to— 
• Secure maximum productivity, efficiency and 

effectiveness. 
• Co-operate to maintain and where possible im- 

prove the service to the public by introducing 
more flexible working practices. 

• Increase flexibility in the use of labour together 
with the exercising by employees of multi-skills 
where possible. 

• Allow non-trade employees to broaden their range 
of activities following accredited training to 
undertake tasks and skills normally performed by 
tradespersons which have been identified as not 
requiring a full trades certificate in the skills 
schedule. 

• Allow trade employees to carry out non-trade 
work for efficiency/effectiveness reasons by 
agreement with the parties and provided that this 
does not lead to the deskilling of employees. 

• Provide employees with more varied, fulfilling 
and better paid jobs structured to enable greater 
career opportunity, by the acquisition and utilisa- 
tion of a broader range of skills on the basis of 
both vertical and horizontal progression. 



NON-TRADE SKILLS BASKET 
TRADE SKJLLS BASKET 

Skills Group No. 1 

Skills 
Hierarchy 

SKILL BAND 

SKILL BAND 

SKILL BAND 

SKILL BAND 

SKILL BAND 

Source and Treatment 

Responsible for the operation, moni- 
toring and maintenance of a large 
wastewater treatment plant (primary 
flows >20ML/day and/or secondary 
biological plant flows >7ML/day) and 
the day to day supervision of personnel 
(six or more) and the co-ordination of 
the various processes and procedure 
involved. 

training courses on the various waste- 
water treatment processes and/or water 
treatment processes. 
Responsible for the working supervi- 
sion of water source and treatment plant 
personnel (six or more) and process 
responsibility for water treatment at 
two or more sites. 
Responsible for the cost effective oper- 
ation of a plant within prescribed 
guidelines and the allocation of people 
to the various work areas. 
Skills include quality control/work in- 
spection, work organising/resource 
management. 

Responsible for the operation, moni- 
toring and maintenance of part of a 
large wastewater treatment plant or the 
whole of a small wastewater treatment 
plant; which includes process responsi- 
bility for heated sludge digestion, and 
associated sludge dewatering, sludge 
incineration or pure oxygen biological 
treatment, effluent disposal/reuse and/ 
or the day to day supervision of 
personnel and the co-ordinating of the 
various treatment processes. 
Responsible for co-ordinating dam op- 
erational activities and public recrea- 
tional use. 
Responsible for conducting informa- 
tion courses/information sessions on 
the various wastewater treatment proc- 
esses and/or water treatment processes. 
Responsible for the working supervi- 
sion of personnel (three to six). 

Responsible for the operation, moni- 
toring and maintenance of a small 
wastewater treatment plant or part of a 
large wastewater treatment plant with 
the basic processes of wastewater treat- 
ment 

Skills 
Hierarchy 

SKILL BAND 

Source and Treatment 

The basic processes of wastewater 
treatment include screening systems, 
grit removal, primary sedimentation 
percolating filtration, activated sludge, 
secondary sedimentation and clarifica- 
tion, unheated sludge digestion/de- 
watering and air drying or sludge and 
waste stabilisation ponds. 
Responsible for the operation, monitor- 
ing and maintenance of the basic proc- 
esses of water source and treatment 
includes fault diagnosis. The basic 
processes of water treatment include 
aeration chemical dosing, clarification 
and filtration. 

flows, pressures and chemical dosing 
(alum, lime, polyelectrolytes, ferrous 
sulphate) and the handling of chlorine 
gas. 
Responsible for dealing with difficult 
customers, public recreation and edu- 
cation activities, operation of a major 
radio control centre. 
Responsible for providing on-the-job 
coaching on appropriate wastewater 
treatment processes or water treatment 
processes and/or the supervision of less 
than three personnel. 
Sound knowledge of bore development, 
dam structures and pollution source. 
Skills include laboratory testing (C12, 
SVI, SS, VS), use of spectrophotome- 
ter. 

Under supervision operate, monitor and 
maintain a small wastewater treatment 
plant or part of a large wastewater 
treatment plant with the basic processes 
of wastewater treatment 
Under supervision operate, monitor and 
maintain the basic processes of water 
source and treatment. 
Skills include observing instruments, 
reading meters, measuring flows, 
depths and pressures, performing basic 
laboratory tests, sampling, operating 
valves as directed, bore pump mode 
setting, chlorine dosing, chemical batch 
mixing, conductivity and turbidity test- 
ing, operating instrumentation and con- 
trols, using pH meters, peisometers, 
thermometers, DO meters, monitoring 
dam seepage. Keeping process records 
and reporting all faults and process 
abnormalities. 
Knowledge of activated sludge process, 
aeration devices, BCD, basic safe 
chemical handling, basic wastewater 
treatment processes, basic water treat- 
ment processes. 



Skills Skills Source and Treatment 
Hierarchy Group 

Skills Operate, Inspect and Maintain 
ly Group 

SKILL BAND A Assist in the operation, maintenance 
and routine servicing of the basic 
process of water source and treatment 
and wastewater treatment including the 
routine cleaning and maintenance of 
plant dam and recreation sites. 

Skills Group No. 2 

Skills Skills Operate, Inspect and Maintain 
Hierarchy Group 

SKILL BAND E+ 

SKILL BAND E Responsible for authorising entry into 
sewers (900mm and above) 

SKILL BAND D Responsible for the operation of critical 
operating devices including PRV's on 
major trunk mains and irrigation diver- 
sion gates and stopping flow in major 
main sewers, and for undertaking the 
TV monitoring of sewers. 

WORKING Responsible for the working supervi- 
sion of six or more personnel and/or the 
conducting of formal training courses 
on the various techniques for inspec- 
tion, operation and maintenance of 
networks. 
Responsible for authorising entry into 
sewers (600-900mm). 

SKILL BAND C+ Responsible for conducting informal 
courses/information sessions on the 
various techniques for inspection, oper- 
ation and maintenance of net-works 
Responsible for the working supervi- 
sion of personnel (three to six). 
Responsible for the co-ordination of 
treatment processes and supply and 
collection. 

SKILL BAND C Responsible for inspecting, operating 
and maintaining water supply along 
distribution network, includes valve 
operation and maintenance (excluding 
PRV/PSV's). Under instruction oper- 
ates distribution network involving re- 
zoning or reversal of flows. 
Responsible for inspecting, operating 
and maintaining the sewerage network 
and pump stations, includes valve oper- 
ation, initial fault diagnosis at pump 
stations, isolation and tagging of pumps 
and arranging for appropriate specialist 
support. 
Responsible for authorising sewer entry 
(up to 600mm). 
Responsible for aquatic weed control 
using chemical disinfection, mains 
flushing, leak detection using elec- 
tronic/noise correlator. 
Responsible for dealing with difficult 
customers. 
Responsible for providing on-the-job 
coaching on appropriate inspection, 
operation and maintenance techniques 
and/or the supervision of less than three 
personnel. 
Skills include dangerous gas testing, 
pressure testing of installed pipes, use 
of vactor jet. 
Sound knowledge of water distribution 
network and/or sewerage network and 
the implications of stopping flow. Irri- 
gation water allocation rules, leak de- 
tection techniques and pipe pressure 
investigation techniques. 

SKILL BAND B Under supervision operates, inspects 
and maintains water supply/distribution 
and waste water collection network 
covering one, part or all of the services, 
water, sewerage, irrigation and drain- 
age. Structures include pipes, channels, 
tunnels, drains, tanks, reservoirs, high 
level systems and pump stations (ex- 
cluding specialised mechanical and 
electrical components). 
Skills include in-situ bore maintenance, 
bush fire fighting, testing bore capacity, 
reading flow gauges (including irriga- 
tion wheels), testing flows, heavy and 
light dragging, main pigging, use of 
manometers, mirrors and lights, pitom- 
eters, pressure gauges, pressure trans- 
mitters, sounding rods, sodium hydro- 
chlorite, trolleys with measur-ing 
wheels, valve actuators and corrective 
chemicals for dirty water complaints, 
in-situ testing of service meters and/or 
irrigation wheels, pressure testing of 
water services, use of breathing appara- 
tus and rescue equipment and notifying 
public about work which may affect the 
service. 
Diagnose cause and clear blockages in 
pipes using various techniques (ex- 
cluding manual rodding). 
Record faults and statistics in pump 
station log book. 
Knowledge of road signage use/safe 
traffic flow, fumes and drop structures 
(irrigation), electronic leak detection, 
pressure/pitopoints, sewer inspection 
procedures. 
Understanding of main conduit pres- 
sure head/flows. 

SKILL BAND A General labouring duties including as- 
sisting in clearing blockages in pipes, 
weed control at sites, e.g. drainage 
channels and pipe tracks and cleaning 
service reservoirs and pump stations. 
Skills include cleaning, washing down, 
gardening, landscaping, use of grass 
and scrub cutting machines, pesti-cide 
spray and equipment, herbicide spray 
and equipment, manual rodding, use of 
air blowers. 

Skills Group No. 3 

Skills Skills Construct and Repair 
Hierarchy Group 

SKILL BAND E+ 
_______ _ 

SKILL BAND D Responsible for the working supervi- 
sion of six or more personnel and/or the 
conducting of formal training courses 
on the various techniques for the con- 
struction and repair of water industry 
assets. 

SKILL BAND C+ Responsible for conducting informal 
courses/information sessions on the 
various techniques for the construction 
and repair of water industry assets. 
Responsible for the woridng supervi- 
sion of personnel (three to six). 
Responsible for building support pro- 
cedure. 

SKILL BAND C Responsible for the installation of water 
services and meters. 
Responsible for the carrying out of the 
construction and repair of the water 
distribution network. 
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struction of the sewerage network in- 
cluding manholes and pump stations 
(excluding specialised work associated 
with mechanical and electrical compo- 
nents). 
Responsible for any connections to live 
sewers. 

start flag for traffic control, valve 
locator (metal detector), water services 
prodder/locator. 

SKILL BAND 

Responsible for providing on-the-job 
coaching on appropriate construction 
and repair techniques and/or the su- 
pervision of less than three personnel. 
Skills include dangerous gas testing, 
dealing with difficult customers, use of 
chemical injection equipment for the 
repair of pipes and manholes. 
Sound knowledge of water distribution 
anrlMr cpvi/Aracf* nf»fu/nr1f imnHmtinnc 
of stopping flow, location of public 
utilities, safe working practices, repair 
and construction techniques associated 
with the construction and repair of 
pump stations and pipe networks and 
associated structures. 

Under supervision carries out con- 
struction and/or repairs to the water 
distribution and wastewater collection 
network covering one, part or all of the 
services, water sewerage, irrigation and 
drainage. Ranges from major structures 
such as dams, water tanks, treatment 
works, pump stations (excluding spe- 
cialised mechanical and electrical corn- 

Skills 
Hierarchy 

SKILL BAND 

SKILL BAND 

SKILL BAND 

SKILL BAND 

SKILL BAND 

Vehicle and Ancillary Plant 

C Driving articulated vehicles over 16 
tonnes and possession of a C Class 
licence. 
Driving motor vehicles of 20 tonnes 
and having a B Class licence, includes 
use of permissible trailer and lifting 
equipment plus possession of associ- 
ated licence. 
Driving and operating the following— 
mobile cranes with lifting capacity of 
10 tonnes and over, hydraulic excava- 
tors and draglines 20 tonnes and over. 
Operate sophisticated tunnelling/micro- 
tunnelling equipment. 

Skills include—pipe joining, pipe lay- 
ing, pipe bedding, pipe setting, cement 
rendering, cutting in junctions, raising 
and lowering manholes, replacing man- 
h 1 1 ' ' " 

trench shoring. Use of various cutting 
equipment for example chain, disc and 
reed cutters. Use of various joints/ 
fittings and sealing techniques for the 
repair of pipes including silver solder- 
ing, mechanical and stainless steel 
joints. Use of breathing apparatus and 
rescue equipment, setting up road signs 
and notifying public about work which 

scaffolder/rigger. 
Use of boning rod, corrosion protection 

m 

C Class licence. 
Driving motor vehicles of 2 tonnes—20 
tonnes and having a B Class licence, 
includes use of permissible trailer and 

Driving and operating the following— 
mobile cranes with lifting capacity over 
5 tonnes and not exceeding 10 tonnes, 
backhoes, rockbreakers, power 
winches, bobcats, front end loaders and 
hydraulic excavators not exceeding 20 
tonnes. 
Possession of crane drivers licence and 

11 
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Hierarchy Group 

TRADE SKILLED i Certified and experienced in the paint- 
ing of buildings and equipment, mixing 
of paints to match colours, colour 

Certified and experienced in fault diag- 
nosis, repair and maintenance of motor 
vehicles, ranging from sedans to prime 
movers, includes engines, transmis- 
sions, brakes, steering/suspension, elec- 

TRADE SKILLED 

TRADE SKILLED 

piex concre 
machining, joinery, timbering of exca- 
vations. 

Carry out routine building trade activ- 
ities, skills include—basic bricklaying, 
basic (concrete) form work, concrete 
finishing, rigging and scaffolding in- 
cluding appropriate certification, sim- 
ple painting (protective coatings), basic 
carpentry including cutting timber to 
lengths using fixed machinery (for 
example circular, jacking, docking or 
land saws), simple/rough shaping of 
timber. 

General labouring duties, including ce- 
ment mixing and pouring, sanding 
down for paint preparation. 

Skills Group No. 6 

Skills Skills 
Hierarchy Group 

TRADE SKILLED i 

Fabrication 

Certified and experienced in the prep- 
aration and fabrication using oxy-acety- 
lene, MMA, GMAW, GTAW and 
SAW. Welding processes on structural 
work, tanks, pressure vessels, pipe- 
work, stainless and alloy steel, cast iron 
and other non-ferrous components and 
structures. 
Certified and experienced in prepa- 
ration, fabrication and/or repair using 
both hand and power tool techniques on 
cabinets, ducting, pipework and other 
items in carbon steel, stainless steel, 
aluminium, brass and various plastic 
materials. 

TRADE SKILLED B Carry out routine fataication trade 
activities, skills include— 
• simple plastic welding includes 

repair of plastic linings to pipes 
and man-holes; 

• general non-structural welding in- 
cludes tack welding, using hand- 
held electrode and oxy-acetylene 
welding equipment for welding 

i 

and pneumatrcs, pumping equipment 
and heavy duty off road mobile ma- 
chinery. 
Condition monitoring, performance 
testing of pumping stations including 
interpretation of results and diagnosis 
of pumping system faults. 

TRADE SKILLED B Carry out routine mechanical activities, 
skills include— 
• routine maintenance and adjust- 

ments to vehicles; 
• basic repair and maintenance to 

petrol and diesel engines fitted to 
vehicles and light plant; 

• basic maintenance of a conven- 
tional pump, includes deragging 
to clear blockages, lubricate bear- 
ing and adjusting glands; 

• basic maintenance of submersible 
pumps, includes clearing block- 
ages and checking oil levels; 

• repetitive tasks on a lathe or 
milling machine, set up by a 
tradesman, for facing flanges on 
pipes and fittings; 

• replacement of nominated modu- 
lar components; 

• maintenance of drilling equip- 
ment; 

• basic maintenance of mechanical 
aeration equipment; 

• dismantling of mechanical equip- 
ment; 

• meter repair in-situ; 
• pressure testing hydrostatic 

valves; 
• pressure testing pumps 

TRADE SKILLED A Assisting in routine maintenance and 
repair of mechanical equipment and 
plant includes assisting in pump re- 
pairs, greasing and oiling components 
such as lubricating gearboxes on 
valves, cleaning using solvents and 
steam. 

liTXl 

TRADE SKILLED Certified and experienced in the oper- 
ation of machine tools which includes 
lathes, radial drills, milling machines, 
screwing machines, shaper, tools and 
cutter grinders, engraving machine and 
drill grinders. Workshop and/or field 
experience in the repair, overhaul and 
installation of all types of mechanical 
equipment including pumps, gear- 
boxes, compressors and blowers. 

SB 
s 

i e 
ing of switchboards, switchgear and 
automatic control equipment. 
Qualified and experienced in the instal- 
lation, maintenance and repair of elec- 
tronic and pneumatic process control 
instrumentation incorporating flow, 
pressure, level and temperature primary 
elements, control functions and associ- 
ated circuitry related to chemical dos- 
ing. 



TRADE SKILLED 

TRADE SKILLED 

Qualified and experienced in fault diag- 
nosis, repair and maintenance of radio 
communications equipment, TV and 
visual display monitors, encoders and 
decoders, power supplies. Handling and 
testing of discrete electronic devices 
and modules. Responsible for inspec- 
tion, testing and tagging of electrical 
equipment 

As predetermined by electrical su- 
pervisory staff and in accordance with 
operations manuals check and test elec- 
trical alarms, reset of external overloads 
and plugging and unplugging of clearly 
defined electronic components. 
As directed and supervised by a quali- 
fied electrician, basic preparation of 
wiring where no live power exists. 
Having a restricted licence undertake 
work on specified electrical equipment 
which could be live (but is discon- 
nected) for the purposes of connecting 
plugs to cabling. 
Check and test nominated alarms. 
Knowledge of alternator testing. 

Assist a tradesperson, skills include 
pulling cables, bolting down switch- 
boards to a block, screwing/drilling for 
backing plates, installation/laying of 
conduits, changing light bulbs. 

Skills Group No. 9 

Skills 
Hierarchy 

SKILL BAND 

SKILL BAND 

SKILL BAND 

SKILL BAND 

Operational Support 

E+ Responsible for the co-ordination and 
guidance of forepersons (WIW L6) in 
technical and employee management 
issues. 
Uses extensive experience of the water 
industry to develop new work proce- 
dures and techniques. 

E Responsible for two or more bulk/super 
stores auditing supply procedures and 
analysing the results of stocktakes. 
Skills include preparation of stores 
catalogues. 
Responsible for writing training 
courses in operational support activi- 
ties. 
Developing improvement to work pro- 
cedures. 

D Responsible for working supervision of 
six or more personnel and/or the con- 
ducting of formal training courses in 
operational support activities. 
Responsible for work organising/re- 
source management, extensive knowl- 
edge of work methods, quality control/ 
work inspection, evaluation of equip- 
ment/machinery and ensure test prac- 
tice techniques are in use. 
Responsible for bulk/super store op- 
eration. 

C+ Responsible for operational support 
activities includes auger, diamond and 
reverse circulation drilling, aquifer test- 
ing. 
Responsible for conducting informal/ 
information sessions in operational 
support activities. 
Responsible for the working supervi- 
sion of personnel (three to sue). 

SKILL BAND C Responsible for operational support 
activities, includes bore capacity pump 
testing, basic bore geological strata 
identification, hydrographic equipment 
calibration, air rotary, cable tool, mud 
rotary drilling, establishing subsidiary 
survey controls, fault diagnosis on a 
drilling rig, fault diagnosis of field 
measuring equipment, stock adjust- 
ments/ balances, stocktaking, safety 
and security of store/warehouse and 
compound ordering stock, calculation 
of volumes and pressures associated 
with drilling activities. 

Responsible for providing on-the-job 
coaching in operational support ac- 
tivities and/or the supervision of less 
than three personnel. 

Sound knowledge of bore pressure 
testing, discharge measurement tech- 
niques, feral animal control procedures 
and regulations, hydrographic coding 
and editing techniques, rating curve 
techniques, turbidity/erosion control, 
survey techniques. 

SKILL BAND B Under supervision provides operational 
support by observing, recording, mark- 
ing, operating a variety of field measur- 
ing equipment/devices. 

Operate an imprest/substore or under 
supervision undertake duties associated 
with the operation of a store. 

Skills include animal dissecting and 
gutting, animal trapping, checking plot- 
ting drafting as constructed drawings, 
measuring ground water rest levels, land 
navigation, measuring and setting out 
from established survey controls, peg- 
ging profiles, plotting field measure- 
ment results, reduction/calculation of 
surveying field measurements, setting 
survey targets using a variety of meth- 
ods, stocktaking, survey instrument 
maintenance. 

Use of automatic pumping sampler for 
water sampling, chart recorder, current 
meter, staff gauge, sediment samplers, 
solid state logger, high precision survey 
instruments, wading rtxi. 

Knowledge of dieback regulations, cur- 
rent meter maintenance, gauging sta- 
tion maintenance, wiers and natural 
controls, basic geological strata, safe 
loading and stacking procedures, small 
teats use and safety, solid state river 
level transducer, stores issuing and 
receiving procedure, store content and 
shelf life, stores requisition proce- 
dures, survey techniques, bore pumping 
parameters. 

SKILL BAND A Provision of general assistance to oper- 
ational support activities. 

Skills include bush survival, driving 
and tagging survey markets/pegs, basic 
first aid, measuring with tape or rule, 
reading microfiche/plans, plumbing 
and setting survey targets, positioning 
survey equipment and marking, swim- 
ming. 

Use of calipers, fire extinguisher, gun 
plus appropriate licence, map/road di- 
rectory, micrometers, petrol bowser, 
stores docket procedures, tape recorder, 
two way radio. 

Knowledge of hand and voice signals 
used in surveying. 
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Skills Group No. 10 

Skills Non-operational Support 

Schedule B 
JOB DESCRIPTION FORM 

1 
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CTSUli mmmt 
on operational improvements, analy- 
sing statistics on operation problems. 
Skills include estimating the cost of 
non-routine jobs in a work area. 
Formal report writing. 
Responsible for implementing and 

DISTRICT 

NEW AWARD CLASSIFICATION TITLE 
AND LEVEL 

JOB TITLE 

SKILL BAND D Responsible for the daily prioritising of 
work and work scheduling. 
Responsible for the application of 

1 mm 

UlllkTII 
m 
Knowledge of awards and the appli- 
cation of allowances. 
Responsible for the working supervi- 
sion of six or more personnel and/or the 
conducting of formal training courses. 
Responsible for recommending opera- 
tional improvements. 
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courses/information sessions. 

SUPERVISION RECEIVED FROM 

SUPERVISION OF 

sion of personnel (three to six). 
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in a catchment area and permit proce- 
dures and conditions of application. 

catchment area and knowledge of court 
procedures. 
Sound knowledge of entiy rules/by- 
laws to properties. 
Sound knowledge of a creative use of 

SKILL PROFILE BAND GROUP 

SKILL BAND B Skills include form completion, re- 
ceptionist/attendant skills, reading sim- 
ple construction plans, notifying/li-ais- 
ing with the public. 
Knowledge of the work area/reception 
being attended. 
Use of menu driven computer software. 

JOB TITLE CLASSIFICATION LEVEL 

DATE EFFECTIVE FROM 

SHI TOI. m m 
Skills include basic keyboard skills, 
basic data entry, filing, basic numeracy. 

EDUCATION/QUALIFICATIONS 

1 »] 11*1 (lit 



DATE EFFECTIVE FROM 

LOCATION AND ACCOMMODATION 
Details: GEHA/Free/Rental  

ALLOWANCES RECEIVED 

Job described is an approved job designed to meet 
operational requirements 

Activity Dependent 
Upon Group/Area 

Being Supervised 

(Branch/Regional Manager) Date: / / 
Acknowledged by the Classification holder as an acceptable 
and relevant description of the job which should be 
performed. Any discrepancy between the skills prescribed 
in this form and the skills possessed by the job holder are 
acknowledged as a training need. 

(Employee) Date: / / 

Responsible for: 
Works with maintenance 
programme on a daily 
basis. 
Reports on problems with 
maintenance programme. 
Record times/rates of pay/ 
allowance and days sick. 
Have knowledge of the 
awards and application of 
allowances. 
Allocate correct hours on 
pay sheets to each task. 
Complete time sheets for 
hours worked. Prepare leave 
rosters. 
Monitor performance of 
personnel. 
Deal with workers' com- 
pensation matters. 
Programme workload daily. 
Schedule work daily. 
Provide on-the-job train- 
ing. 
Prepare simple written in- 
structions. 
Train personnel—informal. 

Arrange and oversee con- 
tractors. 
Inspect work and ensure 
quality control. 
Directs work groups on 
what jobs to do. 
Provide technical directiom 
Advise on more complex 
jobs or procedures of a non- 
routine nature. 

REGION/ 
BRANCH 3 

NEW AWARD CLASSIFICATION W I W LEVEL 6 
TITLE AND LEVEL 

JOB TITLE 

DATE EFFECTIVE FROM 

JOB OBJECTIVES 

Responsible for: 
• Organising daily work schedule, daily prioritising 

work between reported faults and routine mainte- 
nance and operational needs. Directs work groups 
on what jobs to do. 

• Advising on more complex jobs or procedures of 
a non-routine nature. 

© Organising employees (gangs), materials, equip- 
ment and contractors for jobs. 

• Giving training courses or talks. 

SUPERVISION RECEIVED FROM 

Superintendent/Supervisor 

SUPERVISION OF 

CLASSIFICATION LEVEL JOB TITLE 
FOREMAN (LEVEL 6) 
COMPOSITE 

SKILL PROFILE 

TRAINING ON-THE-JOB TRAINING SKILLS 
DANGEROUS GAS TESTING RESP FOR 
WATER DISTRIBUTION SYSTEM SOUND KNOWLEDGE OF 
CUSTOMER LIAISON (DIFFICULT) 
SEWER ENTRY AUTHORISATION RESP FOR (UP TO 600MM) 
SEWERAGE NETWORK SOUND KNOWLEDGE OF 
PUBLIC AND TRAFFIC SAFETY RESPONSIBLE FOR 
SAFE WORKING PRACTICES KNOWLEDGE/RESPONSIBILITY 
PUBLIC UmiTIES SOUND KNOWLEDGE OF 
REPORT WRITING BASIC 
CONTRACTOR LIAISON/OVERSEEING 
COST OF JOBS RECORDING/CALCULATING 
TRAINING—PRESENTING INFORMAL COURSES 
SUPERVISORY SKILLS (3-6 PEOPLE) 
BUILDING SUPPORT PROCEDURES RESPONSIBLE FOR 
COST ESTIMATION OF JOBS IN WORK AREA 
SUPERVISORY SKILLS (6 OR MORE PEOPLE) 
TRAINING—PRESENTING FORMAL COURSES 
WORK ORGANISING/RESOURCE MANAGEMENT 
QUALITY CONTROL/WORK INSPECTION RES PONS IBUTY 
FOR 
EQUIPMENT/MACHINERY EVALUATION 
ENSURE BEST PRACTICE TECHNIQUES ARE IN USE 
WORK METHODS EXTENSIVE KNOWLEDGE OF 
VALVES PRVS ON MAJOR TRUNK MAINS OPERATION 
VALVES PSVS ON MAJOR TRUNK MAINS OPERATION 
DIVERSION GATE OPERATION/RESP 
SEWER ENTRY AUTHORISATION RESP FOR (600-900MM) 
STOPPING FLOW IN MAJOR MAIN SEWERS RESPONSIBLE 
FOR 
CONTRACTOR ORGANISING/ARRANGING OF 

BAND GROUP 

C 
C 2 
c 2 
c 2 

I c 2 
c 2 
c 2 

' c 3 
c 3 
c 10 
c 10 
c 10 
a- 
c+ 
Of 3 
c+ 10 
D 
D 
D 
D 
D 
D 
D 
D 2 
D 2 
D 2 
D 2 
D 2 
D 10 



JOB TITLE CLASSIFICATION LEVEL 
FOREMAN (LEVEL 6)   
COMPOSITE 

SKILL PROFILE BAND GROUP 

WORKERS' COMPENSATION PROCEDURES APPLICATION D 10 EMPLOYEE RELATIONS PROCEDURES KNOWLEDGE D 10 AWARDS AND APPLICATION OF ALLOWANCES KNOWL- D 10 EDGE 
WORK PRIORITISING AND SCHEDULING (DALY) D 10 
CONTRACT CO-ORDINATION AND TENDERING D 10 
TRAINING—WRITING TRAINING COURSE SKILLS E SEWER ENTRY AUTHORISATION RESP FOR (QOOMM & E 2 ABOVE) 
WORK PROCEDURES DEVELOP IMPROVEMENTS E 9 COST ESTIMATION OF NON ROUTINE JOBS E 10 WORK SCHEDULING FUTURE WORKS E 10 
ANALYSE INFORMATION ON OPERATIONAL IMPROVE- E 10 MENTS 
REPORT WRITING FORMAL E 10 COMPLEX EMERGENCY PROCEDURES KNOWLEDGE/RESP E 10 
A & B LEVEL SKILLS AS APPROPRIATE E 10 

JOB TITLE CLASSIFICATION LEVEL 

DATE EFFECTIVE FROM 

EXPERIENCE REQUIRED" 

As part of the award restructuring process prototype job 
descriptions were developed for all major generic jobs. In 
developing individual job descriptions these prototypes can 
be used as a basis for discussion with the individual and 
depending upon the needs of the business and the job design 
under consideration, all or part of the job description can be 
used. 

A new job description should be generated where a long 
term change is envisaged; short term changes less than three 
months should be covered by acting duty arrangements. 

This procedure outlines the steps to be followed for the 
generation of a jointly agreed job description form. 

Regional management and the individual employee 
affected should discuss and agree to the proposed job 
description. 

Documentation supporting the new job description form 
shall include— 

• How it affects work of those around/with it, and 
the impact on other existing jobs; 

• Explanation of the extent to which the job design 
factors outlined in this award have been taken into 
account 

The job description can then be classified using the 
classification structure contained in this award. 

The proposed changes as documented should then be 
forwarded to the Joint Development/Implementation Com- 
mittee for discussion and approval. 

Following Joint Development/Implementation Commit- EDUCATION/OUALIFICATIONS 

TRAINING/ACCREDITATION 

ment and the individual(s) affected should sign the Job 
Description forms and adopt the proposed changes. 

The dispute settling procedure exists for those who are 
aggrieved by the outcome of this process until such time as 

at which time the classification appeal procedure shall 
apply. 

Schedule D 
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Job described is an approved job designed to meet 
operational requirements 

(Branch/Regional Manager) Date: / / 
Acknowledged by the Classification holder as an acceptable 
and relevant description of the job which should be 

All new employees will be appointed to the new 
classification structure contained in this award. 

Schedule E 
A SECOND MEMORANDUM OF AGREEMENT 

BETWEEN 
O 

I 
1 

I Wl> 
ft ft (WESTERN AUS 

FEDERATED MISCI 
01 

li 
ft 

Schedule C 
JOB DESCRIPTION CREATION PROCEDURE 

IN RESPECT OF 
SUPPLY, sewerag: 

AWARD 1984 
All new employees and all existing employees participat- 

ing in the process of skills formation shall have a jointly 
agreed job description, the format for which is contained 
within this award. 

(1) INTRODUCTION 
The contents of this document has been jointly agreed 

between the parties for the purpose of the second structural 
efficiency adjustment under the 1989 National Wage Case. 
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It has been agreed that— 
• An agreed Skills Schedule be incorporated into 

the restructured award (Schedule A) of this award; 
• A Classification Structure to support the Skills 

Schedule be adopted and incorporated into the 
restructured award (Clause 27.—Wage Rates) of 
this award; 

• All existing employees be paid the second 
structural efficiency adjustment as outlined in 
Schedule D of this award and that such employees 
be transferred into the agreed classification struc- 
ture at the time of the individual interviews, the 
effective date for reclassification as a result of the 
individual interviews (described in Appendix 1) of 
this award shall be the date this agreement is 
ratified in the Western Australian Industrial 
Relations Commission; 

• An agreed procedure for interviewing existing 
employees and moving them from the transitional 
arrangements to the new classification structure 
(Appendix 1) and an agreed procedure for identi- 
fying career pathing options for forepersons into 
the Public Service (Appendix 2) of the Memoran- 
dum of Agreement be adopted; 

• All new employees be appointed to the new 
classification structure; 

• An agreed job description format plus an agreed 
job description creation procedure be incorporated 
into the restructured award (Schedules B and C 
respectively) of this award; 

• Other award variations detailed in this document, 
to support the Broadbanded Skills Schedule and 
the Classification Structure, be adopted for inclu- 
sion into the award (Clauses 5, 7, 12, 14 and 26); 

• The restructured award will be reviewed follow- 
ing an initial period of six months after the date 
of the second structural efficiency adjustment; 
taking into account the experience of the trial 
period. 

(2) JOINT STATEMENT OF INTENT 
The parties wish to re-affirm their commitment to the 

joint statement of intent contained in the joint Memorandum 
of Agreement of this award developed for the purposes of 
the first structural efficiency payment; and in particular wish 
to indicate their commitment to the on-going process of 
Award Review using the Structural Efficiency Principles. 

These Structural Efficiency Principles are— 
• Establishing skill related career paths which 

provide an incentive for employees to continue in 
skill formation; 

• Eliminating impediments to multi-skilling and 
broadening the range of tasks which an employee 
may be required to perform; 

• Creating appropriate relativities between different 
categories of employees within the award and at 
enterprise level; 

• Ensuring that working patterns and arrangements 
enhance flexibility and the efficiency of the 
industry; 

• Including properly fixed minimum rates for 
classifications in awards related appropriately to 
one another with any amounts in excess of these 
properly fixed minimum rates being expressed as 
supplementary payments; 

• Updating and/or rationalising the list of respon- 
dents to awards; and 

• Addressing any cases where award provisions 
discriminate against sections of the workforce. 

In addition both parties acknowledge die need for— 
• Establishing new training arrangements which 

provide opportunity for training and career ad- 
vancement for all employees; 

• Acceptance of classification change and new job 
specifications; 

• Preparedness to support training associated with 
a wider range of duties. 

Having regard to the above the parties to this agreement 
acknowledge the following objectives— 

• To significandy improve the efficiency and cost 
effectiveness of the water related services pro- 
vided to the customers and the community by the 
Water Authority of Western Australia; 

• To provide employees with the opportunity to 
undertake more varied, fulfilling and better paid 
jobs structured to enable greater career opportuni- 
ties for advancement and increased remuneration, 
by the acquisition and utilisation of a broader 
range of skills on the basis of both vertical and 
horizontal progression. 

(3) AGREED PROGRAMME FOR IMPLEMENTA- 
TION 

The implementation of the changes in the restructured 
award will be dependent upon the following— 

The retention of the Joint Development Committee, 
retitled to that of Joint Development/Implementation 
Committee with redefined terms of reference as 
follows— 

(a) to develop appropriate procedures or mechanisms 
for carrying out individual skills validation audits, 
and the development of associated career pathing 
and career counselling procedures; 

(b) to establish a mechanism for an independent 
appeal procedure for employees aggrieved at their 
classification level; 

(c) to review and where appropriate redefine allow- 
ances within the award particularly those which 
may lead to unequal or discriminatory treatment 
of employees; 

(d) to develop other award changes and/or jointly 
agreed procedures to complement the restructured 
award in keeping with the Structural Efficiency 
Principles and to help ensure equal opportunity 
and treatment of all employees; 

(e) to discuss and jointly develop if appropriate a 
Maintenance of Pay Agreement to address situa- 
tions where a permanent employee's earnings are 
affected by the introduction of the broadbanded 
skills schedule; 

(0 to develop terms of reference for and establish 
sub-conunittee(s) to deal with the ongoing process 
of generating job description forms and any 
associated job redesigns required for career 
pathing and other factors as outlined in this award; 

(g) to develop detailed terms of reference and 
establish a Training Committee to deal with the 
following issues— 
— for each of the skills modules identified in the 

Skills Schedule determine the appropriate 
application of on-the-job, formal and infor- 
mal training; 

— for skills modules identified as requiring 
formal accreditation, determine the appropri- 
ate scope of recognition; 

— co-ordinate the development for implementa- 
tion by the appropriate operational units of 
training packages as they relate to the 
implementation of the restructured award; 

(h) to develop an appropriate mechanism for negotiat- 
ing periodic reviews of the award; 

(i) discuss and resolve where possible job design/ 
redesign issues itemised in the first Memorandum 
of Agreement at the time of the first structural 
efficiency adjustment and reproduced here in 
Addendum 1 of this Schedule. 

(4) TRANSITION TO RESTRUCTURED AWARD 
It has been agreed that all existing employees will be paid 

at a rate detailed in Schedule D until such time as the 
individual interviews have taken place. At such a time 
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existing employees will be moved into the new classifica- 
tion structure as detailed in Clause 27. The classification 
level of the individual will be determined by the skills 
contained in the jointly agreed job description. The 
incremental point within the level, to which employees 
move to, will be dependent upon the rate being paid but will 
be the next highest incremental point within the level to the 
employee's pay rate. Notwithstanding this, the income 
maintenance provisions detailed in Appendix 1 of this 
Schedule shall apply. 

(5) STRUCTURAL EFFICIENCY ADJUSTMENTS 
These arrangements are in line with the National Wage 

Case decision inasmuch as classifications considered to be 
skilled have been granted pay increases equivalent to two 
structural efficiency adjustments of $15.00 or 3%, which- 
ever is the greater. 

Classifications considered to be semi-skilled have been 
granted pay increases equivalent to two structural efficiency 
adjustments of $12.50. 

(6) GUARANTEES AND ASSURANCES 
The guarantees and assurances given to employees at the 

time of the first structural efficiency adjustment continue to 
apply. In particular the Authority offers the assurance of job 
security to all existing permanent employees and has given 
its undertaking that award restructuring shall not be used as 
a vehicle for job shedding. 

DR W. COX 
MANAGING DIRECTOR 

P. COX 
ASSOCIATION OF DRAUGHTING, SUPERVISORY 
AND TECHNICAL EMPLOYEES (WEST AUSTRALIAN 
BRANCH) 

H. CREED 
FEDERATED MISCELLANEOUS WORKERS UNION 
OF AUSTRALIA. W.A. BRANCH 

ADDENDUM 1 
1. JOB REDESIGN 

1.1 Due to the large volumes of work in the 
metropolitan area it is envisaged that the work 
performed by employees in water and sewerage 
will largely be kept separate. However, there may 
be opportunity to exchange or rotate staff and to 
use common support or supervision. 

In order to overcome peaks and troughs in 
construction work it is desirable to interchange 
some construction employees between other areas 
of work. For example, some water construction 
employees can usefully be periodically moved 
into sewerage minor construction or water mainte- 
nance. 

Water and sewerage operations and mainte- 
nance combines a proportion of reactive work (to 
the occurrence of faults) with recurrent peaks. It 
is therefore useful to be able to move small 
numbers of employees between water and sewer- 
age maintenance from time to time as demand 
dictates. One method of accommodating this is to 
form a special multi-purpose gang. Another 
method would be to train employees to be able to 
move between a water and sewerage gang as 
required. It is envisaged that for the most part 
water and sewerage operations and maintenance 
will remain separate. 

1.2 In order to improve service and responsiveness to 
our customers the Water Authority is continuing 
to develop information systems to improve work 
planning, scheduling and monitoring. These sys- 
tems will provide information that will enhance 
the ability of our work groups to achieve work 
targets, the success of this initiative will rely on 

the progressive collection and recording of infor- 
mation relating to work done and resources used. 
These initiatives will involve a change in the data 
recording and form filling activities in the 
workplace. 

2. ALLOWANCES 
2.1 Travel Arrangements 

It is desired to resolve the issue of apparent 
inequalities between various employees related to 
travel arrangements depending on start and finish 
at the depot or on the job. 

Generally an employee is asked to start on the 
job where the location of the work is known in 
advance. Hence in the main the following ap- 
plies— 
Major water construction—start on job 
Minor water construction—start at depot 
Major sewerage construction—start on job 
Minor sewerage construction—start on job 
Sewerage maintenance—start at depot 
Drainage maintenance—start on job 
Water operations/maintenance—start at depot 

The travel allowance is worth $8.70 per day 
regardless of the distance actually travelled by the 
employee. 

For example, employees in the operational 
regions in general consistently travel shorter 
distances than similar employees in the Major 
Projects Branch but receive the same monetary 
reimbursement. 

Truck drivers based at the depot are not eligible 
for a travel allowance whereas truck drivers whose 
vehicles are housed at an on site compound 
receive the allowance. 

This reimbursement for travel and the apparent 
difference of application between different groups 
of employees needs to be more clearly defined, 
understood and applied, since any attempt to 
multi-skill or move people between the various 
work groups to meet peaks and troughs, will be 
hampered by this issue. 

2.2 Construction Allowance 
The construction allowance was originally 

intended as a payment to compensate those 
employees working away from the depot in 
conditions where amenities were lacking and 
conditions were harsh. However, its general 
application today to all those not based at the 
depot has resulted in its original purpose being 
lost 

Because existing payment arrangements do not 
recognise the skills value of those based at the 
depot, a field employee exercising fewer skills 
can, because of the application of the construction 
allowance earn more than the depot employee of 
the same classification. Consequently this also 
restricts flexibility of swapping similar classifica- 
tions between die field and the depot. For 
example, waste water treatment plant operators 
are never eligible for this allowance. 

2.3 Offensive Allowance 
The offensive allowance was originally in- 

tended as a payment to compensate these employ- 
ees coming into direct contact with wastewater. 
However, its general applications today to all 
employees in the sewerage maintenance group has 
resulted in its original purpose being lost. In 
addition, wastewater treatment plant operators do 
not explicitly get the offensive allowance whereas 
sewerage maintenance men do. The relativities 
between these groups of employees needs to be 
assessed and consistent application and treatment 
of the allowance ensured. 
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3. CONDmON OF SERVICE, PAYMENT METHOD 
3.1 The current practice of anticipating payment due 

for overtime worked is inefficient and should be 
replaced by a practice of payment for actual time 
worked, with overtime paid in arrears. 

3.2 Overtime Provisions 
Award provisions relating to overtime, in 

particular subclausc (2)(a) and standby/callout 
arrangements of Clause 11.—Hours, Overtime 
and Shift Work of this award need be reviewed to 
ensure that fair and equitable conditions apply to 
forepersons. 

Appendices. 
Award Changes. 

Schedule A Skills Schedule modified 
Clause 27 Wage Rates 
Schedule D Mapping in of old award classifications 

(Trans) 
Schedule B Job Description Form Plus Prototype 

John Description 
Schedule C John Description Creation Procedure 
Clause 5 Acting Duty 
Clause 26 Training to Support Skills Formation 
Clause 14 Introduction of Change 
Clause 12 Income Maintenance 
Clause 7 Contract of Employment 

Appendix 1. 
Interview Procedure for Transferring Employees from the 

Old to the New Award. 
(1) Each employee will be notified of an interview time 

and date with his/her first line supervisor. Prior to the 
interview the employee will be issued with the skills 
schedule, a prototype JDF and a blank JDF. This will 
provide the employee with the opportunity to consider 
his/her job and either modify the prototype JDF or produce 
a new JDF as appropriate. 

(2) At the interview the employee and the first line 
supervisor will discuss whether or not the employee wishes 
to participate in skills formation and be part of the award 
restructuring process. If the employee chooses to participate 
then a job description will be jointly discussed and agreed 
between the employer and employee. 

The first line supervisor will be assisted at the interview 
by a Development Officer who will provide continuity to the 
process and also administrative support. If the employee so 
chooses he/she may be accompanied by a colleague or a 
union representative. 

(3) Where a job description is jointly agreed the grade of 
the job is determined using the principles of the skills 
schedule and new classification structure contained in the 
award. 

(4) Where joint agreement cannot be reached on a job 
description, then the issue should be referred in writing to 
the Joint Development/Implementation Committee for reso- 
lution. 

(5) Where the Joint Development/Implementation Com- 
mittee cannot resolve the matter, it will refer it to a special 
sub-panel consisting of one employer and one employee 
representative and an independent chairperson for final 
resolution. The independent chairperson shall be mutually 
acceptable to both parties. 

Appendix 2. 
Procedure for Identifying Career Pathing Options for 

Foreperson into the Public Service. 
It has been jointly agreed that between the Water 

Authority and ADSTE and FMWU that the following 
procedure shall be adopted to assist forepersons covered by 
the Government Water Supply, Sewerage and Drainage 
Foremen's Award 1984 to identify career path options into 
the public service area; in order to assist forepersons to 
pursue a realistic career path within the Water Authority. 

(1) The Joint Development/Implementation Committee 
will jointly identify and agree to certain relevant public 
service positions within the Water Authority, as career path 
options for forepersons. Examples of these types of positions 
are as follows— 

Sewerage Maintenance Inspector 
New Works Inspector 
Supervisor/Superintendent 
Engineering Associate/Assistant 

(2) The job description forms and selection criteria for 
these relevant positions will be made available by the Joint 
Development/Implementation Committee. 

(3) The Joint Development/Implementation Committee 
will assist forepersons to identify the appropriate skills they 
will need to acquire, if they wish to pursue a career path into 
the public service area of the Water Authority. 

(4) The Joint Development/Implementation Committee 
will be consulted on any changes to the selection criteria for 
these relevant positions. 

(5) An employee will be encouraged to undertake training 
relevant to their career path opportunities. Training appro- 
priate to this process will be determined within the Joint 
Training Committee. 

(6) In order to promote opportunity for all employees, 
long term (three months or more) "acting up" for relevant 
position will be advertised internally and expressions of 
interest will be sought. 

Schedule F. 
District Allowance. 

(1) For the purposes of this clause the following terms 
shall have the following meaning: 

"Dependant" in relation to an employee means— 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who does not receive a district or location 
allowance of any kind. 

"Partial Dependant" in relation to an employee 
means— 
(a) a spouse; or 
(b) where there is no spouse, a child or any other 

relative resident within the State who relies 
on the employee for their main support; 

who receives a district or location allowance of 
any kind less than that applicable to an employee 
without dependants under any award, agreement 
or other provision regulating the employment of 
the partial dependant. 

"Spouse" means an employee's spouse including de 
facto spouse. 

"De facto Spouse" means a person of the opposite sex 
to the employee who lives with the employee as 
the husband or wife of the employee on a bona fide 
domestic basis, although not legally married to 
that person. 
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is situated in a town or place specified in Column III of 
subclause (6), the employee shall be paid a district 

prescribed in Column IV of subclause (6). 
(4) An employee who has a dependant shall be paid 

double the district allowance prescribed by subclause (3) of 
this clause for the district, town or place in which the 

would ordinarily be entitled shall cease after the expiration 
of two weeks unless the employee's dependant/s or partial 

by the employer. 
(10) Except as provided in subclause (9) of this clause, 

a district allowance shall be paid to any employee ordinarily 
entitled thereto in addition to reimbursement of any 
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6) The weekly rate of district allowance payabl 
ployees pursuant to subclause (3) of this clause sha 
follows: 

Column I Column D 

District Standard Rate Exceptions to Standard 
Rate 

$ per week Tbwn or Place 
6 50.40 Nil 
5 41.20 Fitzroy Crossing 

Halls Creek 
Himer River Camp 
Nullagine 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 

Column TV 
(13) An employee who is employed on a part-time basis 

shall be entitled to district allowance on a pro-rata basis. The 
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(b) As from the first pay period commencing on or 
after 1 January 1989 the difference remaining 
between the amount being paid pursuant to (a) 
above and that to which the employee is otherwise 
entitled under this clause shall be reduced by fifty 
(50%) per cent; and 

(c) As from the first pay period commencing on or 
after 1 July 1989 payment shall be in accordance 
with the employee's entitlement under this clause. 

(15) The rates expressed in subclause (6) of this clause 
shall be adjusted every 12 months ending on 31 December 
in accordance with the official "Consumer Price Index" for 
Perth as published by the Australian Bureau of Statistics. 

The adjustment of rates shall be effective from the 
beginning of the first pay period to commence on or after 
the first day of January each year. 

Dated at Perth this 6th day of August, 1984. 

THE MANUFACTURING CHEMISTS AWARD 1976. 
No. R 3 of 1976. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 14th day of June, 1994. 
J. CARRIGG, 

Registrar. 

The Manufacturing Chemists Award 1976. 
No. R 3 of 1976. 

Award No. R 3 of 1976. 

This award shall be known as "the Manufacturing 
Chemists Award, 1976" and replaces the Manufacturing 
Chemists Award No. 52 of 1968, as amended, consolidated 
and further amended. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—^Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles—June 1991 
3. Scope 
4. Area 
5. Term 
6. Definitions 
7. Wages 
8. Incentive Scheme 
9. Hours of Work 

9A. Enterprise Hours of Work 
10. Shift Work 
11. Overtime 
12. Meal Interval 
13. Contract of Service 
14. Higher Duties 
15. Holidays 
16. Annual Leave 
17. Absence Through Sickness 
18. Payment of Wages 
19. Time and Wages Record 
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20. No Reduction 
21. Under Rate Workers 
22. Junior Workers' Certificate 
23. Limitation of Female Work 
24. Compassionate Leave 
25. Right of Entry 
26. Board of Reference 
27. Travelling Facilities 
28. General Conditions 
29. Union Notices and Posting of Award 
30. Long Service Leave 
31. Preference to Unionists 
32. Part-Time Workers 
33. Maternity Leave 
34. Enterprise Agreement 

Schedule "A" Respondents 

2A.—State Wage Principles—June 1991. 
It is a term of this award that the Union undertakes for 

the duration of the Principles determined by the Commis- 
sion in Court Session in Application No. 704 of 1991, not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

3.—Scope. 
This award shall apply to all workers employed by the 

respondents in the classifications described in Clause 7, 
hereof. 

4.—Area. 
This award shall apply throughout the State of Western 

Australia. 

5.—Term. 
The term of this award shall be for a period of two years 

from the beginning of the first pay period commencing on 
or after the date hereof:— 

6.—Definitions. 
(1) "Leading Hand" shall mean a worker who is 

appointed as such by his employer and who, in addition to 
his ordinary duties, is required by the employer to supervise 
the work of other workers. 

(2) "Plant Operative (1st Class)" means a worker who 
in addition to attending to and operating any plant is required 
by the employer to do special duties involving greater 
responsibility than a "Plant Operative (2nd Class)". 

(3) "Plant Operative (2nd Class)" means a worker who 
attends to and operates any plant. 

(4) "Casual Worker" shall mean a worker engaged and 
paid as such. Provided that any worker who is dismissed 
through no fault of his own within one month of 
commencing employment shall be paid as a casual worker 
for the period so worked. 

7.—Wages. 
The following shall be the minimum weekly rate of wage 

payable to employees covered by this award. 
(1) Adult Employees: 

Base Safety Tbtal 
Rate Net Award 

Adjustment Rate 
Per Week 

Classifications $ $ $ 
(a) Extracts, Essences and Distil- 

lation 
First Class Plant Operative 371.15 
Second Class Plant Operative 

1st three months 344.60 
Thereafter 351.25 

(b) Galenicals, Patents, Medi- 
cines, Cordials, etc. 
First Class Factory Hands 330.05 8.00 338.05 
Factory Hands (Handling 
Corrosive Acids) 321.65 8.00 329.65 

(c) General Factory Hands 312.30 8.00 320.30 
The above rates include an amount for a Safety Net 

Adjustment of $8.00 awarded in accordance with the State 
Wage Decision 1993 which may be absorbed into over- 
award payments existing as at 4 April 1994. 

.00 352.60 

.00 359.25 
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The award rate set out in this subclause, which includes 
the Safety Net Adjustment also set out in this subclause, 
shall be paid for all purposes of the Award. 

(2) Junior Employees (Percent of rate for classification in 
which employed): 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years and over Adult rate 

(3) Leading Hands (per week extra): 
In charge of— $ 

(a) Less than three other employees 8.85 
(b) Not less than three and not more than 

ten other employees 17.75 
(c) More than ten other employees 25.90 

(4) Additional Rates: 
Where an employee is required to drive a fork lift in the 

performance of their duties they shall be paid an additional 
30 cents per hour whilst so engaged. 

(5) Casual Employees: 
Casual employees shall receive 20 percent in addition to 

the ordinary rates prescribed in this clause for the work 
performed. 

8.—Incentive Schemes. 
(1) The particulars of the basis of any incentive scheme 

shall be supplied to the union. 
(2) Adjustments and/or variations of the basis of any 

incentive scheme shall be subject to mutual agreement 
between the employer and the workers concerned and in the 
event of no agreement being arrived at the matter may be 
referred to the Board of Reference by the employer or the 
union for hearing and determination. 

9.—Hours of Work. 
(1) Forty hours shall constitute a week's work and subject 

to Clause 10—Shift Work, shall be worked between 
7.00 a.m. and 5.30 p.m. on Monday to Friday inclusive. 

(2) The starting and finishing times in any establishment 
shall only be altered by the employer giving seven days' 
notice to his workers of such alteration except where 
otherwise agreed between the employer and the union. 

9A.—Enterprise Hours of Work. 
Notwithstanding the provisions of Clause 9.—Hours of 

Work of this award; where an agreement is reached under 
Clause 34.—Enterprise Agreement of this award to operate 
any method of working a 38 hour week, the hours of work 
agreed upon under that clause shall contain the following 
minimum conditions. 

(1) The ordinary hours of work shall be an average of 38 
per week worked over any one of the cycles prescribed in 
Clause 9.—Hours of Work of this award. 

(2) Where in accordance with this clause employees work 
ordinary hours on a Saturday, all such hours worked shall 
be paid for at the rate of time and a quarter. 

(3) Where in accordance with this clause employees work 
ordinary hours on a Sunday, all such hours worked shall be 
paid for at the rate of time and one half. 

(4) All hours in excess of 38 hours in any one week are 
to be deemed overtime. The first 10 hours of such overtime 
are to be paid at time and one half and thereafter at double 
time except where subclause (5) of this clause applies. 

(5) Any hours worked in excess of 12 hours in any one 
day are to be paid at double time. Overtime worked in excess 
of two hours in any one day is also to be paid at double time. 
These double time entitlements will override any time and 
a half entitlements as a result of working in excess of 38 
hours in one week. 

(6) All other provisions of the Award shall apply except 
those conditions as prescribed in an enterprise agreement. 

10.—Shift Work. 
(1) An employer may, if he so desires, work his 

establishment on shifts, but before doing so he shall give 
notice of his intention to the Union and of the intended 
starting and finishing times of ordinary working hours of the 
respective shifts. 

(2) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process then the workers employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) Tie sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any public holiday. 

(3) A shift employee shall, in addition to their ordinary 
rate of wage, be paid at the rate of $8.60 per shift when on 
afternoon or night shift. 

(4) Where a worker is not required to work a shift in 
accordance with his normal roster because of any of the 
holidays prescribed in Clause 15 of this award, he shall be 
paid the shift loading prescribed in subclause (3) of this 
clause for that shift. 

(5) Where three shifts are worked, a meal break of not less 
than twenty minutes shall be allowed in each shift and paid 
for. 

11.—Overtime. 
(1) All time worked in excess of eight hours per day or 

before the usual starting time or after the usual finishing 
time shall be paid for at the rate of time and a half for the 
first two hours and double time thereafter. 

(2) (a) All work performed after twelve noon Saturday or 
on Sunday shall be paid for at the rate of double time. 

(b) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
a half. 

(3) (a) A worker required to work overtime for more than 
two hours, without being notified on the previous day or 
earlier that they will be so required to work, shall be supplied 
with a meal by the employer or paid $3.60. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless they have notified the workers concerned on the 
previous day or earlier that such a second or subsequent 
meal will also be required, provide such meals or pay an 
amount of $2.80 for each second or subsequent meal. 

(c) If a worker in consequence of receiving such notice 
has provided themselves with a meal or meals and is not 
required to work overtime or is required to work less 
overtime than notified, they shall be paid the amounts above 
prescribed in respect of the meals not then required. 

(4) Rest Period: 
(a) When overtime work is necessary it shall, wher- 

ever reasonably practicable, be so arranged that 
workers have at least ten consecutive hours off 
duty between the work of successive days. 

(b) A worker (other than a casual worker) who works 
so much overtime between the termination of his 
ordinary work on one day and the commencement 
of his ordinary work on the next day that he has 
not at least ten consecutive hours off duty between 
those times shall, subject to this subclause, be 
released after completion of such overtime until 
he has had ten consecutive hours off duty without 
loss of pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions of his employer, such a 
worker resumes or continues work without having 
had such ten consecutive hours off duty, he shall 
be paid at double rates until he is released from 
duty for such period and he shall then be entitled 
to be absent until he has had ten consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 
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(5) When a worker is required to hold himself in readiness 
for a call to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in readiness. 

(6) When a worker is recalled to work after leaving the 
job or is required to report for work (and so reports) on a 
public holiday or on a day other than an ordinary working 
day— 

(a) he shall be paid for at least three hours at the 
appropriate rate for each such occasion, but not 
more than once in respect of any period of time; 

(b) time reasonably spent in getting to and from work 
shall be counted as time worked. 

12.—Meal Interval. 
(1) Not less than thirty minutes nor more than one hour 

shall be allowed for a meal each day. 
(2) A worker shall not be compelled to work for more than 

five and a half hours without a break for a meal. 
(3) When a worker is required for duty during any meal 

time whereby his meal time is postponed for more than one 
hour he shall be paid at overtime rates until he gets his meal. 

13.—Contract of Service. 
(1) (a) Except in the case of a casual worker, the contract 

of hiring of every worker shall be a weekly 
contract terminable by one week's notice on either 
side, given on any working day or in the event of 
such notice not being given, by the payment of one 
week's pay by the employer or the forfeiture of 
one week's pay by the worker. Provided this shall 
not affect the right of an employer to dismiss a 
worker without notice for misconduct. A worker 
dismissed for misconduct other than theft or wilful 
damage shall be entitled to the payment of wages 
up to the time of dismissal 

(b) (i) The contract of service for a casual worker 
shall be by the hour terminable at any 
moment by one hour's notice on either side 
or in the event of such notice not being given, 
by the payment of one hour's pay by the 
worker. 

(ii) Provided that the employment of casual 
workers shall not exceed one month. 

(2) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty, except where such absence from 
work is due to illness and comes within the provisions of 
Clause 16, or such absence is on account of holidays to 
which the worker is entitled under the provisions of this 
award. 

(3) The employer shall be entitled to deduct payment for 
any day or portion of a day upon which the worker cannot 
usefully be employed because of any strike by the Union or 
Unions affiliated with it, or by any other association or 
union, or through the breakdown of the employer's 
machinery or any stoppage of work by any cause which the 
employer cannot reasonably prevent. 

14.—Higher Duties. 
(1) A worker engaged for more than half of one day or 

shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift If employed for half of one day or shift, or less, he shall 
be paid the higher rate for the time so worked. 

(2) A worker's regular rate of wage shall not be reduced 
while he is temporarily employed on work classified with 
a lower minimum rate. 

15.—Holidays. 
(1) (a) The following days, or the days observed in lieu 

shdl, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely:— New Years Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ- 
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

16.—Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive week's leave with a payment as prescribed in 
subclause (2) hereof shall be allowed annually to a worker 
by his employer after a period of twelve months' continuous 
service with that employer. 

(2) (a) (i) A worker before going on leave shall be paid 
the wages he would have received in respect 
of the ordinary time he would have worked 
had he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (c) hereof a worker 
shall, where applicable, have the amount of 
wages to be received for annual leave 
calculated by including the following where 
applicable. 
(aa) The rate applicable to him as prescribed 

in Clause 7.—Wages. 
(bb) Subject to paragraph (c)(ii) the rate 

prescribed for work in ordinary time by 
Clause 10 of this award according to the 
workers roster including Saturday and 
Sunday shifts. 

(cc) Any other rate to which the worker is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work. 

(b) During a period of annual leave a worker shall 
receive a loading calculated on the rate of wage 
prescribed by paragraph (b)(ii)(aa) of this sub- 
clause. The loading shall be as follows. 

(i) Day Workers—A worker who would have 
worked on day work had he not been on 
leave—a loading of \lxh%. 

(ii) Shift Workers—A worker who would have 
worked on shift work had he not been on 
leave—a loading of 1772%. 

Provided that where the worker would have 
received shift loadings prescribed by Clause 
10—Shift Work had he not been on leave during 
die relevant period and such loadings would have 
entitled him to a greater amount than the loading 
of 1772% then the shift loadings shall be added 
to the rate of wage prescribed by paragraph 
(b)(ii)(aa) of this subclause in lieu of the 1772% 
loading. 

Provided further, that if the shift loadings would 
have entitled him to a lesser amount than the 
loading of 1772% then such loading of 1772% 
shall be added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) of this subclause in lieu of 
the shift loadings. 

The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid 

(4) (a) If after one month's continuous service in any 
qualifying twelve monthly period a worker lawfully leaves 
his employment or his employment is terminated by the 
employer through no fault of the worker, the worker shall 



be paid 3.08 hours pay at his ordinary rate of wage in respect 
of each completed week of continuous service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) hereof, a worker whose employment 
terminates after he has completed a twelve monthly 
qualifying period and who has not been allowed the leave 
prescribed under this award in respect of that qualifying 
period shall be given payment in lieu of that leave or, in a 
case to which subclause (7) of this clause applies, in lieu of 
so much of that leave as has been allowed unless:— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting leave may require a worker to take his 
annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(6) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(7) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled 
subject to subclause (4) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(8) In special circumstances and by mutual consent of the 
employer, the worker and Union concerned, annual leave 
may be taken in not more than two periods, but no such 
period shall be less than one week. 

(9) A worker shall be given at least two weeks' notice that 
he is to take his annual leave. 

(10) The provisions of this clause shall not apply to casual 
workers. 

17.—Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) lb be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 16—Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 16.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

18.—Payment of Wages. 
(1) Wages shall be paid at least weekly. 
(2) Not more than two days' wages shall be kept in hand 

by the employer. 
(3) When a worker's services are terminated through no 

fault of the worker he shall be paid all wages due before 
leaving the employer's premises or alternatively (except in 
the case of casual workers) a cheque for the amount due may 
be forwarded to the worker's last known address within 
forty-eight hours of such termination. 
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19.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

or records containing the following particulars:— 
(a) Full name and last known residential address of 

each worker. 
(b) The nature of his work. 
(c) The Starting and Finishing times and the hours 

worked each day and each week. 
(d) The wages and overtime (if any) paid each week. 
(e) The age of each junior worker. 

Any system of automatic recording by machines 
shall be deemed to comply with the provisions to the 
extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union during 
the usual office hours at the employer's office, or other 
convenient place, and the representative may be allowed to 
take extracts therefrom. 

20.—No Reduction. 
Nothing herein contained shall entitle an employer to 

reduce the wage of any worker who at the date of this award 
was being paid a higher rate of wage than the minimum 
prescribed for his or her class of work. 

21.—Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

22.—Junior Workers' Certificate. 
(1) Junior workers upon being engaged shall furnish the 

employer with a certificate containing the following 
details:— 

(a) Name in full. 
(b) Age and date of birth. 

(2) No worker shall have any claim upon an employer for 
additional pay in the event of the age of the worker being 
wrongly stated on the certificate. If any junior worker shall 
wilfully mis-state his age in the certificate he alone shall be 
guilty of a breach of the award, and in the event of a worker 
having received a higher rate than that to which he was 
entitled he shall make restitution to the employer. 

The certificate shall be available for inspection by an 
accredited representative of the union in the manner which 
the Time and Wages Record is open for inspection. 

23.—Limitation of Female Work. 
No female worker under the age of eighteen years shall 

be required to lift or carry weights in excess of twenty-five 
pound and no female worker over eighteen years of age shall 
be required to lift or carry weights in excess of thirty-five 
pound. 

24.—Compassionate Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or stepchild be 
entitled on notice of leave up to and including the day of the 
funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary working days. 
Proof of such death shall be furnished by the worker to the 
satisfaction of his employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the worker otherwise would have been on 
duty and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with his 

workers compensation, leave without pay or on a public 
holiday. 

(3) For the purpose of this clause the pay of a worker 
employed on shift work shall be deemed to include the 
allowance set out in Clause 10—Shift Work. 

25.—Right of Entry. 
(1) Accredited representatives of the union shall be 

permitted to interview the workers on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Commission and which involves the 
inspection of workers or of machines in the process of 
production on which such workers are engaged, such union 
representative shall have the right of inspection at any time 
during which the workers or machines concerned are 
working but this permission shall not be exercised without 
the consent of the employer more than once in any one week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

26.—Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this av/ard, a Board of Reference consisting of a chairman 
and two other members who shall be appointed pursuant to 
Regulation 52 of the Industrial Arbitration Act (Industrial 
Commission) Regulations, 1974. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

27.—Travelling Facilities. 
Where a worker is detained at work until it is too late to 

travel by the last ordinary bus, train or other regular public 
conveyance to his usual place of residence, the employer 
shall provide proper conveyance to the worker's usual place 
of residence, free of charge. This clause shall not apply to 
a worker who usually has his own means of conveyance. 

28.—General Conditions. 
(1) Where the conditions of work are such that workers 

are unable to avoid their clothing becoming excessively wet 
or dirty, they shall be supplied with suitable protective 
clothing or material. Such protective clothing or material 
shall remain the property of the employer and shall be 
returned when required in good order and condition, fair 
wear and tear excepted. 

(2) Where the conditions of work are such that workers 
are unable to avoid their feet becoming excessively wet, the 
employer shall, on request, supply free of charge, rubber 
boots, or alternatively the employer may pay the allowance 
of forty cents per week. Boots supplied by the employer 
shall remain the property of the employer and shall be 
returned when required, in good order and condition, fair 
wear and tear excepted. Provided that an employer shall not 
be obliged to supply rubber boots to casual workers but shall 
pay the allowance referred to above to any casual worker 
who regularly wears his own boots and needs to do so to 
avoid his feet becoming excessively wet. 

(3) Where the conditions of the work being performed 
require the use of gloves they shall be supplied, free of 
charge. 

(4) Where the employer requires a uniform to be worn, 
it shall be supplied by the employer free of cost. Such 
uniform shall remain the property of the employer and shall 
be returned when required in good order and condition, fair 
wear and tear excepted, or paid for at replacement cost 

(5) Where and when practicable, suitable seating accom- 
modation shall be provided for female woikers unless it is 
physically impossible to cany out the work required in a 
sitting position. 

(6) Adequate first aid equipment shall be provided in all 



29.—Union Notices and Posting of Award. 
(1) An employer shall provide a notice board of 

reasonable dimension to be erected in a prominent position 
in his establishment upon which an accredited union 
representative shall be permitted to post formal union 
notices, signed or countersigned by the representative 
posting them. Any notice posted on such board not signed 
or countersigned may be removed by an accredited union 
representative or the employer. 

(2) A copy of this award if supplied by the union shall 
be allowed to be posted on the notice board referred to in 
subclause (1) of this clause. 

30.—Long Service Leave. 
The long service leave provisions published in Vol. 44 of 

the Western Australian Industrial Gazette at pages 606-612 
inclusive, are hereby incorporated in and shall be deemed 
to be part of this award. 

32.—Part Time Workers. 
(1) Part Time Worker shall mean any worker who works 

regularly from week to week for more than twenty-five 
hours and less than forty hours each week. 

Such a part time worker shall be paid at the rate of one 
fortieth on the ordinary rate of wage prescribed by this award 
for the class of work performed for each hour worked each 
week during the hours prescribed in Clause 8 of this award. 

(2) (a) Payment for Holidays, Annual Leave and 
Absences through sickness for part time workers, pursuant 
to Clauses 15—Holidays, 16—Annual Leave and 17— 
Absence through Sickness of this award shall be in the 
proportion that the hours regularly worked each week bears 
to forty hours. 

(b) For the purpose of calculating the payment for annual 
leave hereunder the hours regularly worked each week shall 
be the weekly arithmetical average of the total ordinary 
hours worked during the qualifying period for such annual 
leave. 

33.—Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement give notice in 
writing to her employer stating the presumed date 
of confinement 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by die 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnpcy, she may 
take such paid sick leave as to which she is then 
entitled and such fiuther unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 



Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfcrmination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

Provided that the term "working arrangement" shall 
mean all aspects of the employer's establishment that are 
subject to conditions covered by this award. 

(b) Provided that the Union will not unreasonably 
withhold agreement to such proposed alternative working 
arrangements. 

(2) Any agreement concluded pursuant to subclause (1) 
of this Clause shall be submitted to the Western Australian 
Industrial Relations Commission for inclusion within this 
award as an Appendix to this award. 

(3) Any dispute with regard to the implementation of 
agreements reached pursuant to this Clause or matters to 
which the parties cannot reach agreement may be referred 
to the Western Australian Industrial Relations Commission 
for determination. 

Schedule "A"—Respondents. 
Intramal Laboratories Pty. Ltd., 44 McCoy Street, 

Myaree. 
Bush Boake Allen Australia Ltd., 1329 Hay Street, Perth. 
F.H. Faulding & Co. Ltd., 493 Abemethy Road, Kewdale. 
Dated at Perth this 12th day of March, 1976. 

BOARD- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(1)—Appeal to 

the Public Service Appeal Board. 

Hugh Michael Collin 

and 
The Public Service Commission. 

No. PSAB 27 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER R.N. GEORGE-CHAIRPERSON. 

MR B. TILBURY—MEMBER. 
MR A. MATHIE—MEMBER. 

1 June 1994. 
Reasons for Decision. 

(Given extemporaneously at the conclusion of the submis- 
sions, taken from the transcript as edited by the Commis- 

sioner). 
THE COMMISSIONER: The Board has considered the 
submissions of Mr Herron on behalf of the Appellant and 
the submissions of Mr Hooker on behalf of the Respondent. 
By those submissions Mr Herron renewed an application 
made in the course of proceedings on 18 April 1994 to 
amend the Notice of Appeal and Mr Hooker sought to have 
the Appeal dismissed pursuant to the powers available under 
Section 29(1 )(a) of the Industrial Relations Act 1979. These 
are the unanimous reasons of the Board in response. 

These proceedings are a continuation of proceedings 
commenced on 18 April 1994 before the Board differently 
constituted. They followed an application which was filed 
in the Commission on 12 November 1993 and a request for 
hearing on 10 January 1994. There was some delay 
thereafter as a declaration of service in relation to the 
application was not filed until 25 February 1994. 
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At the proceedings on 18 April 1994 a number of rulings 
were made following a brief hearing of submissions from 
both parties. The Board ruled that it was not prepared to 
dispense with the requirements of the Industrial Relations 
Commission Regulation 45(9) which requires the lodging of 
a statement in writing of the facts on which the Appellant 
relies in its appeal and the service of a copy of that statement 
on the other party to the appeal or its representative. The 
Board also declined to allow an amendment to the 
application to enable the hearing of a further charge as to 
do so would, in effect, be allowing an appeal out of time. 
That matter was left open to some extent on the basis that 
if it could be shown that the second charge was aligned to 
the first charge then the amendment would be open to further 
consideration by the Board. It is our view that nothing has 
been put which would demonstrate any new information to 
justify the further claim for amendment. 

The Board on 18 April also rejected a request for 
discovery on the basis that it was not apparent how the 
documents sought were relevant, but also left that matter 
open for a separate application to be made. 

Two further and very relevant directions were given by 
the Board at that time. The first was that the Respondent 
provide a concise statement of the charges against the 
Appellant. It was agreed that the statement would be 
provided and that was done on 27 April 1994. Secondly, the 
Appellant was required to lodge and to file a better statement 
of the facts on which it relied pursuant to Regulation 45(9). 

The position subsequent to 18 April, 1994 is as follows. 
There has been no subsequent application relating to 

discovery or to the production of documents or further and 
better particulars. Secondly, not only has there been no 
better statement of facts on which the Appellant relies 
provided, but neither has the one which was ruled to be 
inadequate on 18 April 1994 been lodged or filed in the 
Commission in the appropriate form as required by the 
Chairman of the Board as then constituted. 

For its part, the Appellant says that it ought be clear to 
all that it intended to rely on the statement submitted on 18 
April 1994 and that, in fact, it continues to do so. There is 
evidence that the Appellant's representative was contacted 
on three occasions by the representative for the Respondent 
concerning its failure to comply with the direction of the 
Board on 18 April 1994 in an attempt to enable it to be aware 
of what it was to respond to and to ascertain whether the 
matter was to proceed at all. The Appellant's representative 
did not respond to those contacts, two of which were in 
writing and one which was verbal, on the basis that it ought 
be patently clear that the Appellant would be proceeding 
with its application and would be proceeding on the basis 
of the 18 April 1994 statement submitted to the Commission 
at the time of the hearing, despite the fact that the statement 
still had not been filed or served. 

It is clear to the Board that despite directions given on 18 
April 1994, the Board and the Respondent are now in no 
different a position to that which they were in then, despite 
Mr Herron's submissions that the 18 April 1994 statement 
is intended to be supplemented by a book of documents 
submitted to the Board. Again we should say the book of 
documents was not filed or formally lodged and served in 
accordance with the Regulations. 

Given that the 18 April 1994 statement has already been 
determined to be inadequate and that the Appellant, through 
its representative, persists in reliance on that statement, a 
further adjournment to enable it to be properly filed and 
served in accordance with the direction of the Board given 
on that date would not assist in the proceedings before this 
Board. It is now seven months since the application was 
filed and we note that the statement simply refers to a series 
of events which go to an industrial dispute and does not 
address with any specificity the circumstances of the charge 
appealed against. At no time in the statement does the 
Appellant deny that the charge brought against him is valid 
and simply says that "at all times the Appellant sought and 
acted upon the advice of the Civil Service Association with 
respect to teaching nurses the system of contact tracing". 
What this means in terms of its relevance to the application 

is not, of course, able to be determined at this stage but 
simply demonstrates the inadequacy of the statement lodged 
or purported to be lodged according to the Regulations. 

ITiere have now been two hearings in relation to this 
matter at considerable expense to the public and to the 
parties directly concerned. In all the circumstances the 
Board is of the view that the request that the matter be 
dismissed ought be granted. We do this for the reasons set 
out herein and pursuant to the provisions of section 
27(l)(a)(iv) of the Industrial Relations Act 1979. 

Appearances: Mr M. Herron (of Counsel) appeared for the 
Appellant. 

Mr R. Hooker (of Counsel) appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 80(1)—Appeal to the Public 

Service Appeal Board 

Hugh Michael Collin 

and 
The Public Service Commission. 

No. PSAB 27 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER R.N. GEORGE—CHAIRPERSON. 

MR B. TILBURY—MEMBER. 
MR A. MATME—MEMBER. 

17 June 1994. 
Order. 

Having heard Mr M. Herron (of Counsel) on behalf of the 
Appellant and Mr R. Hooker (of Counsel) on behalf of the 
Respondent, the Board, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders:— 

That the application be and is hereby dismissed. 
(Sgd.) R.N. GEORGE, 

[L.S.] Commissioner. 
Chairperson of the Board. 

PROMOTION APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 8 of 1994. 
Between: 

Mr R.S. Atkinson 
Recommended Applicant 

and 
Mr K.K. Hipfner 

Appellant. 
BEFORE THE PROMOTIONS APPEAL BOARD 

This 23rd day of May 1994. 
Position: Advanced Maintainer REA, Level 6, Northam 
Appearances: Mr A. Hassell appeared on behalf of the 

Recommended Applicant. 
Mr A. Dzieciol appeared on behalf of the Appellant. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the submis- 
sions as edited by the Chairman.) 
THE CHAIRMAN: Die Promotions Appeal Board (the 
Board) has before it a Promotions Appeal wherein Mr 
Hipfner appeals against the recommended appointment of 
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Mr Atkinson, to the position of Advanced Maintainer, REA 
Level 6, Northam. On opening it was put on behalf of the 
Appellant that, in effect, the matter before the Board is a 
nullity in that the recommendation appealed against is 
invalid. That is said to be so, because the recommendation 
for appointment was not made in accordance with the 
criteria expressed within the Railway Employees Award 
relevant to promotion through the classification and wage 
structure prescribed in relation thereto. The advocate on 
behalf of the recommended applicant also says that the 
Board does not have the power to determine the matter 
raised. 

That last mentioned matter may be readily disposed of 
first. In Reasons for Decision related to matters PAB 66-70 
of 1993, both inclusive, this Board, differently constituted, 
considered that same proposition and held that the Board is 
empowered to determine the extent of its jurisdiction (73 
WAIG 3539). 

Therein is was observed and held that— 
"The jurisdiction of the Board is expressed in 

s.80ZA(l), of the Act and is in the following terms— 
'A Board shall have jurisdiction to hear and 

determine an appeal by an eligible employee 
against the recommendation of another employee 
for promotion to a vacant office.' 

The foregoing subsection, the represented appellants 
argue, limits the jurisdiction of the Board to dealing 
only with the substance of an appeal against the 
recommendation to promote an employee. Thus, they 
say that the Board is not empowered to decide a 
question of law relevant to an issue of jurisdiction, as 
such is not an element of the substance of which it may 
deal. 

The Board is a creature of the Act, the express 
jurisdiction of which is to hear and determined (sic) the 
substance of an appeal. Nowhere does the legislation 
contain any direction that a matter pertaining to the 
jurisdiction of the Board shall not be decided by the 
Board. It is accepted law that a tribunal of legislated 
jurisdiction must satisfy itself that it has the legal 
mandate to deal with a matter actioned before it. 
Therefore the Board concludes that the question to be 
decided is inherently a matter for decision by the 
Board." 

(P3539 et seq) 
Having reached the foregoing conclusion the Board then 

went on to say that in the circumstances it felt, for reasons 
not presently relevant, the question of law ought be referred 
to the Full Bench. The matter was subsequently heard by the 
Full Bench and the question of law decided. 

The Board is therefore satisfied that the question that has 
been raised before it is one that it is empowered to 
determine. 

Mr Atkinson first commenced employment with Westrail 
in October 1982. Mr Atkinson resigned therefrom in 
February 1990 to take up employment on a private industry 
railway. There he remained until he rejoined Wes trail and 
was classified as a Maintainer REA Level 1, in January 
1994. 

Essentially the appellant argues that Mr Atkinson does 
not satisfy the criteria for promotion prescribed by the 
Railways Employees Award, and in particular, Appendix 
A—Competency Based Classification Structures Implemen- 
tation Manual, s4. Engineering—Civil and Electrical Sys- 
tems. Such is so, it is said because Mr Atkinson has not 
completed 12 months service since his re-employment by 
Wes trail and because promotion is also to be based on 
competencies achieved through a system of structured 
training and assessments which he could not be adjudged as 
having attained because the system has not yet been 
developed. 

The advocate for the appellant directed the attention of 
the Board to sub-ss 4.3, 4.4, 4.5 and 4.8 and in so doing 
stated that the promotion of Mr Atkinson offends against 
their terms. 

The relevance of sub-s 4.3 is that it expressly prescribes 
occupational streams and declares that the future structure 
to be observed will rely upon training to be provided and the 
related levels of competency to be established which are to 
complement levels external to the operations of Wes trail. 

Tie opening paragraph of sub-s 4.4 Progression, is as 
follows— 

"Existing employees have been translated into the 
new structure based on their current work levels. 
However, before they can progress within the structure 
they must first satisfy the training requirements for the 
level to which they have been translated as well as 
achieve the required level of competency. This will 
also apply to new employees who will have to meet the 
higher level prerequisites to be eligible for progres- 
sion." 

In the Board's view, this paragraph states that existing 
employees have been placed into die new structure at levels 
equivalent to their previous levels and that they may 
thereafter progress through the new structure by satisfying 
the training requirements of the level to which they have 
been translated, provided they achieve the required level of 
competency. To that point there is no reference to any 
requirement to have been employed for a particular duration 
at any level. Although there may, in the practical sense, be 
some correlation depending on the training available. 
Subsection 4.4 Progression, continues in its second para- 
graph— 

"Progress up to and including Level 3 is automatic, 
subject to acquiring the required competencies by 
completing the appropriate on the job and off the job 
training " 

The third paragraph of the subclause declares— 
"Progression beyond this level will be subject to a 

vacancy existing or through reclassification. The 
detailed arrangements for reclassification are still being 
developed by the Unions and Westrail." 

The Board was also referred to the following which 
appears at sub-s 4.5 Transfers Between Streams— 

"Transfers to positions above Level 3 will only be 
permitted where the employee possess (sic) all essen- 
tial prerequisite training and competencies." 

The Board is satisfied that the foregoing provision is not 
relevant to the present issue because it addresses transfers 
to positions above Level 3 which arise from a movement 
between one stream and another. The promotion of Mr 
Atkinson does not involve a movement between streams but 
one within the same stream. 

Two areas of sub-s 4.8 Road Motor Vehicle Driving have 
been highlighted to the Board as being significant to that put 
on behalf of the appellant. These are paragraphs four and six 
thereof which state— 

"Level 3 reflects the competencies associated with 
road motor vehicle driving, which includes the opera- 
tion of all the vehicles ancillary equipment such as the 
Hiab Crane, Tailgate Lifter etc. and which will be used 
in conjunction with other competencies expected with 
this Level", 

and 
"Employees who hold a current 'B' Class Motor 

Drivers Licence will, subject to meeting any other 
requirements of the level, be advanced automatically 
to Level 3 of the classification structure upon the 
successful completion of the requirements for both 
Levels 1 and 2, and having completed 12 months 
experience at Level 2." 

The first of the abovequoted two paragraphs, so far as is 
presently relevant, is a declaration that road motor vehicle 
driving and the competent operation of associated equip- 
ment is covered by Level 3 in the structure. This the Board 
assumes has been highlighted to show that, although such 
is Level 3, the attainment thereof is subject to the terms of 
the second quoted paragraph. 

In the Board's view, the crux of the second quoted 
paragraph is that it causes the automatic advancement of an 
employee after that employee has gained 12 months 
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experience at Level 2. Further, the prescription is expressly 
directed at road motor vehicle driving, in particular, an 
employee who holds a "B" class driver's licence. 

From a perusal of other sections within the Appendix it 
is apparent that there are other similar references regarding 
the completion of periods of service to qualify for 
reclassification to a higher level eg sub-s 4.9 Mobile Crane 
Operation, Fixed Overhead Cranes and Mechanical Plant 
Operation, wherein the following appears— 

"Because of the relatively small requirement of 
plant operation in this category, the training of large 
numbers of staff who would never be called upon to 
utilise the competencies acquired in this area is counter 
productive. Therefore, the provision of training and 
subsequent payment of the appropriate rate will be 
based on whether or not the plant and/or equipment is 
allocated to the work area in question. If this is the case, 
then all employees from that particular work area or 
group will be given the opportunity to undertake the 
training and qualify for payment and the applicable rate 
after successful completion of the requirements and 
duration of Levels 1 and 2." 

In contrast to sub-s 4.8 the above provision does not bring 
about the automatic progression of an employee who, for 
example is a competent crane driver. Advancement by 
reason of such competence is available only if the employee 
is allocated to a work group likely to use the material 
equipment, and then, subject of having completed the 
"duration" of levels 1 and 2. Thus it is evident from sub-s 

employees contesting an appointment It is axiomatic that 
these same tests are those the employer is obliged to apply 
and requires that an individual and objective assessment be 
made of each applicant's claimed suitability for the job. 
Such is not governed by the length of time that an employee 
has been employed by Westrail, or the time served with it 
at a particular level. The Board is therefore satisfied that 
notwithstanding Mr Atkinson had, at the date of his 
selection for promotion from Level 1 to Level 6, completed 
less than 12 months service in his current period of 
employment with Westrail, and that a training regime and 
general scale of competency standards have not been 
established, his application for promotion did not offend 
against the provisions of the Railway Employees Award as 
alleged. Thus it was open for Westrail to select Mr Atkinson 
for promotion according to his merit. 

The Board now turns to consider the substance of the 
appeal by Mr K.K. Hipfner against the recommended 
appointment of Mr R.S. Atkinson. 

The Board is satisfied that both the recommended 
applicant and the appellant satisfy all of the essential and 
desirable criteria required for the advertised vacant position. 
The position Advanced Maintainer REA, Level 6 requires 
that the occupant employee often relieve in the position of 
Inspector Permanent Way. 

It has been demonstrated to the Board's satisfaction that 
Mr Atkinson has acted in, and has acquired substantial 
experience in, the position of Inspector Permanent Way, 
when previously employed by Westrail. Additionally, Mr A it _ •    ' 3 JJtit 1 1 ^ — A 1 *%*£* 

i 

within the structure, including progression to levels beyond 
• ' " * ' " ' ' of 

is the employee most suitable for appointment to the vacant  'i.'  -3 _ — _1_. it- ntu/ill "NtO 

ployee, the advocate for the appellant says, is also a relevant 
consideration because sub-s 2.6 Classification Determina- 
tion and Progression, requires that express periods of service 
be completed, and therefore the relevant experience ac- 
quired, before progression through the structure levels may 
occur. Particular reference was made to 6 months and 18 
months of service in relation to progression from Level 2 
and Level 3 respectively. The Board doubts that the 
provisions referred to by the advocate necessarily limit the 
right to progression as was implied by the advocate, 
however, it is satisfied that there is no need to reach a 
concluded view thereon. 

Sections 2 and 4 are separate and distinct from each other, 
they deal with different categories of employees within 
separate sectors of employment and therefore whatever is 
contained within s.2 has no relevance in relation to the 
exuress nrovisions of s.4. 

The Board hereby orders— 
That the appeal by Mr K.K. Hipfner be and is hereby 

dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner, 
Chairman of the Board. 

OCCUPATIONAL HEALTH, 
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and benefits of a bus operator who refused to carry out bus 
driving duties in circumstances where he believed that to 
continue to work would expose both himself and other 
persons to a risk of imminent and serious injury. The refusal 
exercised a right which is alleged to be available pursuant 
to Section 28(2) of the Occupational Health, Safety and 
Welfare Act 1984 (the OHSW Act). A conference was held 
pursuant to Section 32 of the Industrial Relations Act 1979 
(the Act) but that conference was unsuccessful in resolving 
the issue between the parties. At the conference, the parties 
both requested an uigent hearing and the file was allocated 
to the Commission as constituted on the 2nd of May 1994. 
It was listed for hearing on the 1st of June 1994, at which 
time the Commission heard the evidence and submissions 
of the parties and reserved its Decision. 

For reasons which will become obvious later in these 
Reasons, I have not recited the evidence of individual 
witnesses in the proceedings. This is because many of the 
issues canvassed during die hearing are, because of the 
conclusions I reach, not relevant to the final issue for 
determination. There is, though, a necessity to put into 
context the events which led to the application being filed 
and I do so by the following narrative. On the 7th of April 
1994, Michael Austin, a bus operator employed by 
Transperth, was involved in an on-highway incident in 
Stirling Highway. As a result of that incident, after he had 
finished work on the 7th of April 1994, he submitted a report 
on an irregularity otherwise known as a TR11. Received on 
the same day by telephone was a complaint from the public 
by the other driver involved in the incident. After Bus 
Operator (B/O) Austin had completed his shift which had 
commenced on the 7th of April 1994, and in particular at 
0030 hours on Friday, the 8th of April 1994, he had a 
discussion with the Depot Manager during which he was 
cautioned for what is known as "going off-route", with 
passengers on board. He was also told about some potential 
implications the Depot Manager thought might arise in 
respect of insurance liability. He was told that his first 
concern should be to his passengers, and his own safety. He 
was also told by the Depot Manager that if there was a 
reoccurrence of the incident in the future, he may well be 
disciplined. 

Later, on the 8 th of April 1994, Mr Austin presented for 
work and operated a bus for the shift. He said in his evidence 
that during the shift he had experienced feelings of concern. 
These arose from his discussions with the Depot Manager. 
As a result of this, he wrote to the Depot Manager on the 
10th of April 1994 (Exhibit Wl[16]). In a long letter, he 
outlined his position arising from the incident. He expressed 
opinions about what he described as "appallingly bad 
management" and advanced the view that the incident had 
a "profound effect upon me which impacts directly upon 
safety" and for the reasons which were stated in the letter, 
formally advised that pursuant to Section 26 of the OHSW 
Act, that he had, in his mind, reasonable grounds to believe 
that his health and safety were at risk in the workplace. 
Implicitly, he was declining to operate a bus, that is, to 
perform his normal work classification, but he made himself 
available for alternative duties until "the matter is satisfac- 
torily resolved". I interpolate here, this seems to be the 
invocation of certain rights that are conferred upon workers 
by Section 27 of the OHSW Act which provide that if an 
employee refuses to work as mentioned in Section 26(1) of 
the OHSW Act, that he may be given alternative work to do 
until he resumes normal work. 

B/O Austin, as indicated in his letter of the 10th of April 
1994, appeared for rostered duty on the 11th of April 1994, 
but was held in the depot. The evidence of Transperth is that 
there was no alternative duties available on that day but he 
was paid his award entitlements for the day. B/O Austin had 
reported for duty at 1500 hours and at 1800 hours a meeting 
was held between him, the depot safety representative, a 
safety officer, Mr Greenham who is the Divisional Secretary 
of the Union, and Depot Manager Weaver about the claim. 
B/O Austin reported for duty again on the 12th of April 
1994, but was not sent out on driving duties. Later in that 
day, he was provided with a file note of the conference held 
the previous day at which Messrs Wilkinson, West, 

Greenham and Weaver had attended. The file note was 
produced by Mr Weaver and was designed, according to his 
evidence, to detail the issues raised and, in particular, to 
address the allegation that B/O Austin had not been properly 
instructed or advised of Transperth policy as it related to 
issues which were discussed by the two men on the 8th of 
April 1994. According to Mr Weaver, purely in an attempt 
to clarify the matters which were subject of discussion, he 
produced expressions of the policy of Transperth as they are 
issued in various forms to drivers, those expressions of 
policy going to the issues which were raised in the 
conversation. 

After the Depot Manager had provided the file note and 
the various written instructions or advices, B/O Austin read 
them and after discussing the contents with Mr Greenham 
from the Union, booked off sick, on the basis that because 
of duress he was feeling unwell. The next day, B/O Austin 
supplied a medical certificate and claimed sick leave (see 
Exhibit Wl[33]). The application form nominated the nature 
of illness as "stress" and was supported by a medical 
certificate from B/O Austin's medical practitioner, Dr H.M. 
Tarvydas. It is relevant to note at this stage that B/O Austin 
was not certified fit to resume normal work duties until the 
25th of April 1994 (see Exhibit Wl[36]). The Department 
of Occupational Health, Safety and Welfare (DOHSWA) 
became involved in the matter on the 13th of April 1994, 
and on the 15th of April 1994, the inspector concerned made 
a verbal report advising that the matter did not fall within 
the ambit of occupational health, safety and welfare. This 
view is confirmed in a letter (see Exhibit Wl[35]) from the 
Supervising Inspector of DOHSWA to Transperth advising 
that he had taken part in conversations which had led him 
to the belief that die matter was not related to health and 
safety and that his department could no longer be involved. 
He declined to adumbrate upon the decision that the issue 
was not a health and safety issue for the reason that he did 
not wish to prejudice or confuse any resolution in the 
appropriate industrial or personnel forum. 

I have mentioned earlier that on the 24th of April 1994, 
a medical certificate had been issued by the doctor of B/O 
Austin, certifying that he was fit for duty. However, in a 
letter dated the 24th of April 1994 (Exhibit Wl[37]), B/O 
Austin advised that even though he would be reporting for 
duty on the 25th of April 1994, he was still of the view that 
the issues raised by him with regard to serious risk to health 
and safety continued. They had not been properly addressed 
and nor had there been a genuine attempt to resolve them. 
He was therefore of the view that grounds remained for him 
to refuse to work in his role as a bus operator. This letter 
was followed by another on the 25th of April 1994 (Exhibit 
Wl[38]), where he confirmed that he would not resume 
driving. He also expressed opinions on other matters which 
he says relate to the issues. 

At the date of hearing, B/O Austin was still declining to 
operate a bus owned by Transperth. However, in his 
evidence, after he had approached the Department of Social 
Security, he had been given authority by Transperth to seek 
bus operator duties with another bus charter company. He 
had, in fact, done so and from time to time he was operating 
a bus for that charter company and continued to do so. 
During the hearing, through his advocate, he was asked what 
his current position was. The advice received by the 
Commission was that he still asserted that he was unable to 
operate a bus owned by Transperth because of the issues that 
were originally raised by him. 

During the hearing, the advocates referred me to a number 
of cases that have been decided by both the Commission 
constituted singly and by the Full Bench. Among those cases 
were Transfield Pty Ltd v. Building Trades Association of 
Unions of Western Australia (Association of Workers) and 
Others (1990) 70 WAIG 3023 and Western Mining 
Corporation Ltd v. The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers and Others 
(1990) 70 WAIG 3525. It is true that both of these cases 
canvassed question of payment for time not worked due to 
what was said to be an apprehension by employees of an 
unsafe workplace. But it is relevant to note that both of them 
emanated from proceedings which, in the first instance, were 
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conducted pursuant to Section 44 of the Act. The Full Bench 
did, however, in the Transfield Case (supra), indicate that 
the matter, at least in part, involved the OHSW Act and it 
analysed a number of the provisions of that Act. However, 
it did not, with particularity, deal with the matter of Section 
28 of the OHSW Act other than to say that if a dispute is 
raised by Section 28(2) of the OHSW Act, nothing can be 
done to resolve that dispute outside the terms of that narrow 
dispute. In other words, the focus must be on those matters 
which are capable of resolution under the terms of the 
OHSW Act and not matters which may be subject of other 
legislation. As I have mentioned before in the Western 
Mining Case (supra), there was but a passing reference to 
Section 26 of the OHSW Act. However, the Full Bench 
made no judgement upon those matters. In The Federated 
Miscellaneous Workers' Union of Australia, W.A. Branch 
v. Coca Cola Bottlers (1991) 71 WAIG 2225,1 did examine 
issues which are at point. That was a case which revolved 
around a question of the resolution of a dispute prima facie 
about safety at the workplace of the respondent and the 
meaning of the applicable sections of the OHSW Act were 
relevant. The decision analysed Sections 24, 25, 26, 27 and 
28 and other relevant sections which appear in Part III of the 
OHSW Act as they relate to general provisions affecting 
occupational health, safety and welfare. What I concluded, 
and this appears on page 2228 of the report, was that the 
scheme of the OHSW Act and the construction of its various 
parts were indicative of its object to provide, on the one hand 
an educational process, while on the other, regulatory 
process which could be swung into operation extremely 
quickly to meet exigent safety problems as and when they 
arise in the workplace. I found it was against that context 
that the provisions of Section 26(1) need to be interpreted 
and the words contained in the subsection given meaning. 

I went on to examine the proposition that an employee had 
grounds to refuse work if he was exposed to risk of imminent 
and serious injury. I dealt with it by reference to an 
interpretation by the Federal Court of Australia in W.A. 
Pines Pty Limited v. Bannaman (1980) 30 ALR 559, of the 
phrase "has reason to believe" or "reasonable grounds to 
believe". I drew from that case that it was important to note 
from the writing of Lockhart J. that he makes it clear that 
if the words of a statute are to be read as empowering the 
person to determine conclusively whether the limitation has 
been satisfied, the value of the intended limitation is 
nugatory. That is, I found that: 

"In other words, they do not make conclusive the 
worker's own opinion that he or she has reason for the 
requisite belief." 

(Commissioner's emphasis added) 
Later in the decision, I examined the question of a 

decision by a 'reasonable person' and on applying the law 
to that concept I concluded there must be reasonable grounds 
to induce a reasonable person to the required belief and that 
the required belief can not flow from gossip or rumour or 
unfounded fear because a reasonable person at law knows 
what the consequences are of the effects of events that are 
taking place. I examined the word "imminent" by reference 
to the Shorter Oxford Dictionary 3rd Edition and concluded 
that the interpretation of the words contained in the clause 
must be that serious injury or danger to health is close at 
hand. Not only that, the risk must be serious. It should be 
important or grave or attended with danger. Imminence and 
seriousness, when taken together, must relate to the gravity 
of an incident which is likely to occur close at hand and it 

matter must be tested. 
These concepts were subject to a close examination by the 

Industrial Appeal Court in Wormald Security Australia Pty 
Ltd v. Peter Rohan, Department of Occupational, Health, 

imminent and serious risk of injury to drivers of the vehicles. 
This was because there was potential, in the event of a front 
end collision, of a risk arising through a spare wheel moving 
into a personnel compartment of the vehicle, too much 
reliance being placed on the rear latching system and the 
method used to secure the boot mat to prevent gas cylinder 
damage. The opinion the inspector formed was that 
inadequate provision had been made for securing the spare 
wheel as a result of the LPG conversion of the vehicles in 
question. 

Upon examination of that matter, the Industrial Appeal 
Court, in hearing an appeal from a decision of the Full Bench 
of this Commission, examined the provisions of Section 49 
of the OHSW Act which contain words that precisely the 
same as those set out in Section 26(1). The Acting President 
of the Industrial Appeal Court, in a long decision, examined 
the provisions of the OHSW Act, as did Nicholson J. In my 
respectful opinion, Nicholson J. crystallised the central 
question to be asked in each of these matters.. I refer to his 
writing at page 12 of the report where he observes: 

"The elements of the law which the evidence was 
therefore required to address were whether (1) in the 
vehicles ("the workplace") (2) there may occur a 
usage ("the activity") (3) which involves risk (in the 
sense previously referred to) of (4) injury which is 
imminent, in the sense of overhanging, and serious. The 
imminent character of the injury is to be read as subject 
to the qualification that the risk is being assessed about 
a probable usage not an actual usage. Stating that 
another way, the requirement of imminence of injury 
does not require that the risk of such injury be imminent 
but rather mat the activity conjectured carries with it 
something more than that imminent and serious injury 
is likely to occur. 

The central question before the Commissioner was 
therefore whether the activity of using the vehicles 
carried with it such a prospect." 

And later in the Decision: 
"Evidence of a mere or bare possibility would not 

properly found a conclusion that a risk of the necessary 
type existed to justify the issuance of a prohibition 
notice." 

I need to apply the facts in this matter to these criteria. 
I must observe at the start that there are a number of 
similarities between the facts in Wormald's Case (supra) 
and this case which make the observations of Nicholson J. 
apposite in this matter. The relevant facts in this issue are 
that B/O Austin had an on-road incident which he reported. 
He had a debate with his Depot Manager about the incident. 
He operated a bus during the next shift although he says he 
felt some concerns about that. He wrote a long letter to the 
Depot Manager. On the basis of that letter he "invoked" 
Section 26 of the OHSW Act In the meantime, he had been 
to see a doctor and was pronounced unfit for duty. It is 
interesting to note that the doctor's certificate does not say 
that B/O Austin is unfit to drive a bus. It says he is unfit for 
duty without any limitation upon that. He remained so unfit 
for duty until the 25th of April 1994. The basic proposition 
of B/O Austin is that he felt so stressed about the argument 
that he had with his Depot Manager that he was unable to 
safely operate a bus. It must be true that the debate between 
the parties is over the policies of Transperth because B/O 
Austin says in his evidence that he has operated another bus 
for a charter company during the time when he "has 
invoked" Section 26 of the OHSW Act against Transperth. 
It is therefore clear that his difficulty does not arise from the 
operation of the bus, it arises from his debate about the 
issues of policy which, for the purposes of this discussion, 
I have no need to analyse. 

his constitutes a safety matter or not, has 
rents in these proceedings. The first is 
etter of the Supervising Inspector of 
e concluded that DOHSW\ could not be 
:r because the matter was not a health and 
Commission heard evidence from Chief 
n and if one examines it closely, his 
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Elkington is a man of long experience in safety matters. He 
is a person regarded in Western Australia as being of high 
standing. He is a graduate from Curtin University who has 
been an inspector for 25 years. He was summoned to give 
evidence on behalf of the Applicant. He said that he could 
understand that there could be immediate indications of 
stress from an incident for a period of an hour or so or 
immediately after the incident. He expressed that view in 
relation to the context of something happening just before 
shift In his experience these types of feelings of distress did 
not last long at all. They were gone after a day or so after 
the person concerned has had time to think the issue through. 
His evidence was in the context of an event occurring just 
prior to shift or at the commencement of a shift and, one 
could interpolate, any time through a shift. As I understand 
Mr Elkington's evidence, he is saying that if there are still 
feelings of stress after a day or so, they do not arise in the 
context of the job itself. 

This is important when one looks at the ratio decidendi 
of Nicholson J. in Wormald's Case (supra). The Learned 
Justice examined the elements of law which the evidence in 
such a matter was required to address. The condition 
precedent is that there must be a workplace involved and 
there must be an activity. That activity must involve risk of 
injury which is imminent in the sense of overhanging and 
serious. The Learned Judge said that it is not that there may 
be a conjecture of imminent and serious injury, there must 
be something more than conjecture that imminent and 
serious injury is likely to occur. As Nicholson J. said in 
Wormald's Case (supra) the question there was whether the 
activity of using the vehicle carried with such a prospect. 
That is not unlike the situation here where the fundamental 
question is whether the activity of using a bus carried with 
it the prospect of imminent and serious injury. On the 
evidence, clearly that could not be so. What has occurred is 
B/O Austin has not put himself in the position of 
commencing work at all. By his decision not to even 
commence work, he has not put himself in his workplace, 
that is in the bus. He is not operating so therefore he is not 
performing the activity. It is totally legitimate that he can 
advise his employer that he is unable to work through stress. 
Stress is comprehended as an illness. An illness is a matter 
for which leave may be granted under the applicable 
industrial legislation. In other words, he could go on sick 
leave if he was ill, that is, if he was suffering from stress. 

In my view, this application is based upon premises which 
are clearly not within the contemplation of the OHSW Act. 
In saying this, I agree with the finding of DOHSWA to that 
end. What we have here is an issue of a debate between an 
employee and his employer over matters of policy and 
direction as to how the employer operates its bus fleet. They 
are issues which are resolvable by dialogue between the 
parties in the normal way that one deals with industrial 
disputes or matters effecting personnel management It 
appears that that is the course of action that Transperth 

attempted to follow in this matter but it has been unable to 
do so because of the position taken by B/O Austin. If there 
is any support needed for the suggestion that this was a 
matter involving policies, one need only look at the letter 
which was written by B/O Austin (Exhibit Wl[16]) to the 
Depot Manager, John Weaver. After a long dissertation of 
B/O Austin's feelings on the matter, he drew the conclusion 
that the profound effect of the events upon him impacted 
directly upon safety. That may have been so at the time he 
wrote his letter but if it was and he was suffering from stress, 
as it appears he was, the course of action open to him was 
to not present himself for duty on the basis that he was ill. 

I must say I have some little difficulty with this case as, 
in my view, the facts here are so remote from the concepts 
which underpin the OHSW Act that it is difficult to conceive 
how there can be any suggestion that the OHSW Act might 
apply in these circumstances. As I have suggested earlier in 
these Reasons, the resolution of this matter lays in some 
other forum other than in a proceeding under the OHSW 
Act. The refusal to work by B/O Austin is not a refusal 
which is contemplated by Section 26 of the OHSW Act 
therefore no question arises as to an entitlement under 
Section 28 of the OHSW Act. The application will be 
dismissed. 

Appearances: Mr A. Dzieciol appeared on behalf of the 
Australian Rail, Tram and Bus Industry Union, W.A. 
Branch. 

Mr G. Wibrow appeared on behalf of Transperth. 
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Order. 

HAVING heard Mr A.M. Dzieciol on behalf of the 
Applicant and Mr G.A. Wibrow on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders— 

That this application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 




