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Reasons for Decision. 

THE ACTING PRESIDENT: The parties are at odds over 
the meaning and effect of Clause 38 of the Electrical 
Contracting Industry Award No. R 22 of 1978 ("the 
Award'') in circumstances where an employee, whose 
employment is covered by the Award, resigns of his own 
free will after 22 months' continuous service with the same 
employer. As a consequence, the Appellant made applica- 
tion under section 46 of the Industrial Relations Act 1979 
for the Commission to declare the true interpretation of the 
Award. 

Clause 38.—Redundancy of the Award relevantly pro- 
vides— 

"(1) Definition 

"Redundancy" means a situation where an 
employee ceases to be employed by an employer, 
respondent to this award, other than for reason of 
misconduct. "Redundant" has a corresponding 
meaning. 

(2) Redundancy Pay 

A redundant employee shall receive redun- 
dancy/severance payments, calculated as follows, 
in respect of all continuous service (as defined in 
subclause (4) of this clause) with his or her 
employer provided that any service prior to 22 
November 1990 shall not be counted as service. 
„ . , „ „ . Redundancy/ 
Period of Continuous 
Service With An Severance Pay 
Employer 
1 year or more but less 2.4 weeks' pay plus, 
than 2 years for all service in excess 

of 1 year, 1.75 hours' 
pay per completed 
week of service up to a 
maximum of 4.8 
weeks' pay. 

2 years or more but less 4.8 weeks' pay plus, 
than 3 years for all service in excess 

of 2 years, 1.6 hours' 
pay per completed 
week of service up to a 
maximum of 7 weeks' 
pay. 

3 years or more but less 7 weeks' pay plus, for 
than 4 years all service in excess of 

3 years, 0.73 hours' 
pay per completed 
week of service up to a 
maximum of 8 weeks' 
pay. 

4 years or more 8 weeks' pay. 
Provided that an employee employed for less 

than twelve (12) months shall be entitled to a 
redundancy/severance payment of 1.75 hours per 
week of service if, and only if, redundancy is 
occasioned otherwise than by the employee. 

(4) Continuous period of service shall mean the 
period of continuous service of an employee with 
the same employer. 
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(5) If an employee dies with a period of eligible 
service which would have entitled that employee 
to redundancy pay, such redundancy pay entitle- 
ment shall be paid to the estate of the employee. 

(8) Employee Leaving During Notice 
An employee whose employment is to be 

terminated in accordance with this clause may 
terminate his or her employment during the period 
of notice and if this occurs, shall be entitled to the 
provisions of this clause as if the employee 
remains with the employer until expiry of such 
notice. Provided that in such circumstances, the 
employee shall not be entitled to payment in lieu 
of notice." 

The Appellant argues that the clause has no application 
in the case where an employee resigns. The Respondent, on 
the other hand, argues that it applies in all cases where 
employment ceases, whether voluntarily or not, except 
where it ceases by reason of the employee's misconduct. 
The Commission determined the true interpretation of the 
Award to be that an employee who resigns in the 
circumstances now in question was entitled to payment 
under Clause 38, although as permitted by section 46(4) of 
the Act, no formal declaration was made. 

From that decision the Appellant now appeals. It 
contends, as it did before the Commission below, that the 
effect of the phrase "ceases to be employed by an 
employer" contained in the definition of "Redundancy" in 
subclause 38(1) of the Award requires that the employment 
be terminated by the employer. Such an interpretation is said 
to be reinforced by reference in the definition to the words 
"other than for reason of misconduct" which, it is said, are 
only referable to termination of employment at the hands of 
an employer. Furthermore, the Appellant submits that such 
an interpretation is consistent with the concept of redun- 
dancy as normally understood. To interpret the Award in the 
way determined by the Commission is said to produce 
absurd or extraordinary consequences. The Appellant does 
not concede that the Award is ambiguous, but if it is to be 
regarded as being ambiguous submits that regard should be 
had to extrinsic material in the form of transcript of the 
proceedings before the Commission when Clause 38 was 
inserted into the Award and to the record of the proceedings 
when a virtually identical provision was inserted into the 
National Building and Construction Industry Award 1990 
("the Federal Award") by the Australian Industrial Rela- 
tions Commission (see: Re The National Building and 
Construction Industry Award 1990 (Print J 4870 and J 
5112)). That material, the Appellant argues, reveals an 
intention to interpret the Award in the way in which it now 
submits is the proper interpretation. 

The Respondent also contends that the Award is 
unambiguous. It contends that the phrase "ceases to be 
employed by an employer, respondent to this award" simply 
refers to the situation where an employee ceases to Ire 
employed for any reason other than for the reason of 
misconduct. Such an interpretation, the Respondent argues, 
is consistent with the unique nature of employment in the 
building and construction industry from where this clause 
is derived. The Respondent contends that the Appellant has 
created an ambiguity by putting an artificial interpretation 
on the provisions of subclause 38(1), which is otherwise 
clear and so unjustifiably seeks to rely on extrinsic material 
to advance its cause. 

The principles to be applied in interpreting awards in this 
jurisdiction are set out in Norwest Beef Industries Limited 
and Another v. West Australian Branch, Australian Meat 
Industry Employees Union, Industrial Union of Workers, 
Perth (1984) 64 WAIG 2124 (and see too: Robe River Iron 
Associates v. Amalgamated Metal Workers' and Ship- 
wrights Union of Western Australia and Others (1987) 67 
WAIG 1097). In general, the approach to be adopted is much 
the same as is the case for any other document, that is, words 
in an award should be given their plain and ordinary 
meaning unless having regard to the provisions in the 
document as a whole, the literal meaning produces a result 

which is absurd, extraordinary or inconsistent with its intent 
as ascertained from the whole document. Nonetheless, the 
modem authorities suggest that the courts should view the 
matter broadly and avoid a literal adherence to the strict 
technical meaning of words, recognising that awards are not 
usually drafted with the same amount of skill one finds for 
statutory instruments and in many cases for other legal 
documents (see: Ralph M. Lee Pty Ltd and Others v. Metal 
and Engineering Workers Union—Western Australia and 
Another (1994) 74 WAIG 1722 at 1724). Extrinsic material 
can only be relied upon where there is an ambiguity, as Mr 
Lovell for the Respondent was at pains to point out. It cannot 
be used to undermine an unambiguous term, even if that 
leads to a result which is considered to be inconvenient or 
unjust (see: Australian Electrical, Electronics, Foundry and 
Engineering Union (WA Branch) v. The Minister for Health 
(1991) 71 WAIG 2253). Whilst extrinsic material cannot be 
relied upon unless there is an ambiguity, the Commission 
should not be slow to admit the possibility that there is an 
ambiguity in an award (see: Building Workers Industrial 
Union, New South Wales Branch v. Dylalo Pty Ltd trading 
as Alpine Erections [1992] AILR 274). Indeed, the Federd 
Court in Short v. F.W. Hercus Pty Ltd (1993) 46 IR 128 at 
134 has recently indicated that wherever there is no 
ambiguity the Court should not deny itself the guidance of 
extrinsic material where it can be seen that more is needed 
than the immediate context of the provision to interpret it 
properly (see too: Simiana v. Woolworths Limited (1993) 
50 IR 382). 

I accept the position to be that simply because there is a 
difference of opinion about the meaning to be attributed to 
a particular provision, it does not follow that the provision 
is therefore ambiguous (see: Bell v. Gillam Motors Pty Ltd 
(1989) 27 IR 324 at 331). Whether or not there is an 
ambiguity is, in the final analysis, a question for the 
Commission. In making that determination care must be 
taken "not to create an ambiguity by bringing into 
consideration external factors which may be used legiti- 
mately to resolve an ambiguity if one exists" (per Gray J 
in Printing & Kindred Industries Union and Another v. 
Davies Brothers Ltd (1986) 18 IR 444 at 449). 

In my view, taken as a whole Clause 38 is ambiguous. The 
contentions of each of the parties is ample justification for 
that view. I do not regard the interpretation advanced by 
either of the parties as being untenable and their respective 
arguments lead inextricably to the conclusion that the Award 
is indeed ambiguous. 

Despite the valiant efforts of counsel for the Appellant to 
convince us otherwise, in my view the conclusion reached 
by the learned Commissioner below was correct. In 
particular, the phrase "ceases to be employed by an 
employer'' should be read as meaning simply that the person 
ceases to be employed, not that the person ceases to be 
employed by the act of the employer. To interpret the phrase 
otherwise requires too much to be read into it. Elsewhere in 
the Award where termination by the employer is a 
distinguishing feature, the employer's right to terminate the 
employment is specifically mentioned. For example, para- 
graph 23(5)(a) of the Award refers to an employee who 
"lawfully leaves his employment, or his employment is 
terminated by the employer". The decided authorities to 
which counsel for the Appellant referred, including Hospital 
Salaried Officers Association of Western Australia (Union 
of Workers) v. The Hon Minister for Health (1981) 61 
WAIG 616; Hughes v. Munro (1909) 9 CLR 289; and Re 
F.T. Hawkins & Co. Ltd [1952] 2 All ER 467, as to the 
meaning of "by" do not assist greatly since these cases turn 
on the context in which the word was used. 

Although the definition of redundancy would ordinarily 
not extend to and include situations where an employee 
ceases to be employed, other than at the instigation of his 
or her employer, an examination of Clause 38 as a whole 
suggests that the definition is not used in its technical sense, 
but is a general term used for definition purposes to embody 
severance of employment in the broad sense, as indeed was 
undeniably the case in the Federal Award before its 
amendment. Subclause 38(2) of the Award refers to a 
redundant employee being not simply entitled to a redun- 



dancy payment, but rather to ' 'redundancy/severance pay- 
ments" and to the amount to be paid to a redundant 
employee as being fixed by a formula listed in a column 
entitled "Redundancy/Severance Pay". If, as the Appellant 
contends, the definition is to be confined to traditional 
redundancy situations, the issue of termination for miscon- 
duct would not be relevant and thus there would be no need 
to exclude cessation of employment on the grounds of 
misconduct in the provisions of subclause 38(1). On the 
other hand, if, as the Commission found, the subclause was 
to be read as applying to cessation of employment in 
general, it would be most important to exclude cases where 
employment ceased because of misconduct on the part of the 
employee. 

Furthermore, in my view, the proviso in subclause 38(2) 
of the Award lends weight to a conclusion that the clause 
is not to be confined in its operation to employer initiated 
dismissals. The general formula for calculating die quantum 
of the redundancy/severance payment makes no provision 
for an entitlement where there is less than one year's 
continuous service. That entitlement is covered by the 
proviso. The express mention in the proviso of there being 
such an entitlement "if, and only if, redundancy is 
occasioned otherwise than by the employee" suggests that 
no such restriction applies in the other cases. Indeed, the 
reference in the proviso to "redundancy" being "occa- 
sioned otherwise than by the employee" suggests that the 
draftsman contemplated that redundancy could be occa- 
sioned otherwise than by the employee. If the interpretation 
advanced by the Appellant were to be regarded as the proper 
interpretation, the condition attached to the proviso would 
be unnecessary. 

Still further, support for the proposition that Clause 38 is 
not to be confined in the way suggested by the Appellant 
can be found in the provisions of subclause 38(5) of the 
Award. An employee who dies does not cease to be 
employed by the employer, but by the act of his death. Even 
in the rare cases where an employee, who having been given 
notice of termination by his employer dies before the period 
of notice has expired, it is his death, rather than the notice 
by the employer, which brings about the cessation of 
employment. It therefore seems to me that the Award, by 
the provisions of subclause (5), clearly contemplates that an 
entitlement to the redundancy/severance payment will arise 
otherwise than by employment being terminated by the 
employer. I do not read the subclause as being confined to 
situations where a former employee dies before he has been 
paid his entitlements, because the subclause refers to an 
"employee" dying "with" a period of eligible service. 

In my view, there is nothing in Clause 38, or elsewhere 
in the Award, which requires a different interpretation. In 
particular, subclause 38(8), which provides for an employee 
to receive the redundancy/severance payment set out in 
subclause 38(2) of the Award even though he leaves before 
the period of notice has expired, does not require an 
interpretation or indicate that the payment is only due where 
termination is effected by the employer. In my view, the 
provisions of subclause 38(8) are not superfluous if the 
Award is interpreted in the way determined by the 
Commission. The subclause defines the end point for the 
period of service in a way which is different from the norm 
in that the period does not end when the employee leaves 
the workplace as might be expected, but at the expiration of 
the period of notice. 

There can be no question but that, as the Appellant 
submits, the provisions of Clause 38 of the Award were for 
all intents and purposes intended to mirror the provisions of 
Clause 38A of the Federal Award. In those circumstances, 
it might not be illegitimate to have regard to the decision 
of the Australian Industrial Relations Commission made at 
the time when the provisions of Clause 38A were amended 
in the relevant form. In his published Reasons for Decision, 
Palmer C of the Australian Industrial Relations Commission 
refers at length to the explanation given to him by the agents 
for the parties as to what the amended clause was intended 
to achieve. In particular, he referred to the submission put 
to him that the clause ' 'reduces the entitlements under the 
scale, and it restricts the circumstances where an employee 

may pick up redundancy benefits" (Print J 4870 page 10). 
He noted that one of the principal features of the agreement 
which led to the amendment of Clause 38A was that it 
changed "the award definition of redundancy which places 
the initiation of the redundancy provisions with the 
employer rather than with the employee as at present and 
which exempts dismissal for misconduct or refusal of duty 
from the redundancy provision" (supra). Further, in 
explaining his reasons for amending the Award in the way 
sought by the parties, Palmer C observed that "the new 
agreement is less costly in economic terms, avoids the 
payment of redundancy in inappropriate simations e.g., 
dismissal for gross misconduct and does not exceed the TCR 
scale" (Print J 4870 page 11). However, in my view, those 
observations are not very helpful in interpreting the 
provisions of the clause. The amended clause did, as Palmer 
C said it did, reduce the entitlement under the redundancy/ 
severance pay scale because it changed the formula on 
which payment was calculated, so that, for example, in the 
case of an employee employed for only one year the 
monetary entitlement was almost halved. Equally, the 
amended clause did indeed restrict the circumstances under 
which an employee may pick up redundancy benefits. 
Previously Clause 38A of Federal Award entitled employees 
to a redundancy/severance payment if "for any reason" an 
employee elected no longer to seek work in the industry. The 
amendment to Clause 38A excluded cases "of misconduct 
or refusal of duty". 

The reference by Palmer C to the definition of "redun- 
dancy" placing "the initiation of the redundancy provision 
with the employer rather than the employee as at present and 
which exempts dismissal for misconduct or refusal of duty 
from the redundancy provision" is not altogether clear. 
Certainly the amended provision exempted dismissal for 
misconduct or the refusal of duty which previously was not 
the case. In referring to the provisions being less costly and 
avoiding the payment of redundancy "in inappropriate 
situations", he only gave as an example dismissal for gross 
misconduct. He did not suggest, as the Appellant now 
suggests, that the payment was limited to employer initiated 
dismissals which might have been expected in view of the 
radical nature of such a change. Furthermore, he referred to 
the submission of counsel for the union parties to the Federal 
Award that the change took away the right of employees to 
receive a redundancy payment where there had been a 
dismissal on account of misconduct or refusal of duty "and, 
further, that an employee in the first 12 months of service 
rather than accruing entitlements, as is the case under the 
current situation, is paid them but only in circumstances 
where that employee is dismissed by the employer or dies" 
(Print J 4870 page 9). Contrary to the claims of counsel for 
the Appellant, that observation does not indicate that 
employees with more than 12 months' service would not be 
entitled to payment unless dismissed by the employer. It is 
confined to employees with less than 12 months' service. 

What the change to Clause 38A of the Federal Award did 
was to delete, amongst other things, the provisions of the 
clause which required an employer to make severance 
payments based on the length of an employee's service in 
the construction industry. That was achieved by employers 
being required to pay moneys into a redundancy trust fund 
(see: subclause 38A(b)—repealed). The requirement to 
maintain such a fund was abolished with the 1990 
amendments to Clause 38A of the Federal Award and the 
obligation to make the severance/redundancy payment was 
placed on employers based on service with that employer. 
In this sense, the scheme might be seen to be employer 
initiated or, more accurately, orientated, rather than em- 
ployee orientated. Indeed, as counsel for the unions in the 
Federal proceedings indicated, the amendments to Clause 
38A of the Federal Award produced a "change in emphasis 
... from one which is to service in the industry to one which 
is service to the employer" (Print J 4870 page 9). 

Moreover, in his reasons for making the amendment to 
Clause 38 A of the Federal Award in 1990, Palmer C referred 
to the fact that the amendment addressed the matters referred 
to him by a Full Bench of the Australian Industrial Relations 
Commission, in particular the definition of redundancy 
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(Print J 4870 page 11). In Re The National Building Trades 
Construction Award 1975 (Print J 3518) the Full Bench 
indicated that that and other issues had been dealt with in 
the 1989 Building Industry Redundancy Decision (Print H 
7465), i.e. Metal Trades Industry Association v. FIA and 
Others re National Building Trades Construction Award 
1975 and other awards and agreements [1989] AILR 269. 
In the 1989 Building Industry Redundancy Decision, the 
Full Bench of the Australian Industrial Relations Commis- 
sion granted a union application to vary the Commission's 
standard to termination change and redundancy provision 
because of, amongst other things, "the itinerant nature of 
employment in the building and construction industry". The 
Full Bench made special provision for the accrual of 
redundancy benefits for employees working in the building 
and construction industry. Most notably the Full Bench held 
that when an employee decides that he or she no longer 
wished to work in the industry, he or she was to produce to 
his or her current employer a statutory declaration to that 
effect and upon doing so would then be entitled to 
redundancy benefits commensurate with his or her years of 
service in die industry. Significantly, Palmer C, in amending 
Clause 38A of the Federal Award in the terms under which 
Clause 38 of the instant award is based, noted that the 
agreement giving rise to that amendment was "in confor- 
mity with the original Full Bench decision" except as to the 
question of "service with the industry" as opposed to "with 
the employer" as is now proposed (Print J 4870 page 11). 

While it might seem extraordinary or even absurd that an 
employee who resigns is entitled to a redundancy or 
severance payment, the submissions put to the Commission 
when Clause 38 was inserted into the Award and those put 
to the Australian Industrial Relations Commission in respect 
of the amended Clause 38 A of the Federal Award reveal that 
the parties regarded the industry "as peculiar in relation to 
its employment patterns". This was the justification for a 
departure from the standard termination, change and 
redundancy provisions. Furthermore, the parties were at 
pains to point out to the Commission that because of the 
peculiarities in the construction industry there ought to be 
no potential for flow-on of the conditions set out in Clause 
38 of the Award. Indeed, in making the amendment to the 
Award George C not only relied on the changes to the 
Federal Award, but on the decision of the Commission in 
Court Session in Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Others v. Alma 
Engineering Pty Limited (1990) 70 WA1G 2576, which dealt 
with similar, but not identical, amendments to other State 
awards in the building and construction industry. In that 
case, the Commission referred to the "unique pattern of 
employment in the building and construction industry with 
respect to building and electrical work" (page 2576) and to 
the proposed scheme being "modelled around the nature of 
employment in that industry" (page 2577). It was these 
peculiarities which were said to render it "futile" for others 
to use the scheme as a precedent. 

All these considerations lead me to conclude that the 
Award should be interpreted to create a scheme of severance 
payments to operate in the way in which the Commissioner 
below determined was to be the case. In the circumstances 
the appeal should be dismissed. 

Senior Commissioner Halliwcll: I have had the opportu- 
nity of reading the Reasons for Decision of the Acting 
President. I agree with His Honour's reasons and have 
nothing further to add. 

Commissioner Parks: I have read the Reasons for 
Decision prepared by the Acting President, I agree therewith 
and have nothing to add. 

Appearances: Mr A.D. Lucev (of Counsel) and with him 
Ms A.E. Colegate (of Counsel) on behalf of the Appellant. 

Mr A.F. Lovell and with him Mr P.J. Carter on behalf of 
the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Contractors Association 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
No. 847 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER C.B. PARKS. 
4 November 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 17th day of October, 1994, and having heard 
Mr A.D. Lucev (of Counsel) and with him Ms A.E. Colegate 
(of Counsel) on behalf of the Appellant and Mr A.F. Lovell 
with Mr P.J. Carter on behalf of the Respondent, it is this 
day, the 4th day of November, 1994, ordered as follows— 

That the appeal be and is hereby dismissed. 
The Full Bench, 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Management Committee of the Geraldton Sexual 

Assault Referral Centre 
and 

Lynette Marshall. 
No. 521 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 

20 October 1994. 
Reasons for Decision. 

THE ACTING PRESIDENT: At all material times the 
Appellant managed the Geraldton Sexual Assault Referral 
Centre, an unincorporated body. Tie Respondent was 
employed by the Appellant from 19 April 1993 until on or 
about 20 September 1993. She was employed as a domestic 
violence counsellor. Her duties were, as the title of her 
position suggests, to act principally as a counsellor for 
"survivors of domestic violence". She was directly answer- 
able to the Centre's Co-ordinator and to the Management 
Committee. 

Over time, differences developed between the Co- 
ordinator and the Respondent regarding the extent and scope 
of her duties. That led to the Appellant fixing a meeting late 
in August 1993 to discuss the matter with the Respondent. 
That meeting did not take place because the Respondent was 
indisposed. A subsequent meeting was arranged for 2 
September 1993, however, on that day the Respondent had 
a meeting out of town, which fact she advised the Appellant 
Later that day, she attended a meeting of persons associated 
with the Domestic Violence Service Advisory Committee. 
The Appellant apparently considered this action conflicted 
with her earlier advice regarding her availability to attend 
a meeting of the Appellant and thereupon advised her that 
she was suspended from duty until further notice on the 
grounds that her conduct in this respect and in respect of the 
manner of her communications with the Co-ordinator was 
"unprofessional and inappropriate". At the same time, she 



was directed to attend a staff review on 6 September to 
discuss a number of specified shortcomings on her part. She 
attended that meeting but other than to ask for the meeting 
to be adjourned to enable her to obtain legal advice and to 
ask the Appellant to supply her with further details of the 
complaints alleged against her, she declined to say anything 
at the meeting in response to questions from members of the 
Appellant. Later that day the Appellant gave notice to the 
Respondent, in conflicting terms, that her employment was 
to be terminated at the expiration of 14 days. In the 
meantime she was to remain suspended on full pay. 

Approximately two months later, the Respondent insti- 
tuted proceedings in the Commission, alleging that she had 
been unfairly dismissed and sought reinstatement After a 
protracted hearing, during the course of which a number of 
baseless preliminary points were raised by the Appellant, the 
Commission found her dismissal to be unfair. Accordingly, 
on 14 April last the Commission ordered that she be 
reinstated with effect from 15 April for the balance of the 
term of her contract which, as the Commission found, was 
to expire on 18 April 1994. In addition, the Commission 
ordered that she be paid for the income she had not received 
during the period of her unemployment. 

The Commission found that many of the complaints 
alleged against the Respondent were well-founded and that 
her approach to her work was "probably not of the standard 
required by them". Nonetheless, the learned Commissioner 
considered the manner of the dismissal to be so unfair as to 
render the dismissal itself unfair. He held that the suspension 
was "pre-emptive" and that the Appellant had denied the 
Respondent the protection of the dispute settling procedure 
outlined in the Respondent's contract of employment. That 
procedure allowed for a verbal warning followed by a 
written final warning after which, if the problem persisted, 
the Respondent was liable to be dismissed. In addition, the 
learned Commissioner found that the Appellant had denied 
the Respondent the right of legal representation and the right 
to know fully what the charges were that she had to answer. 

The learned Commissioner held that the Respondent was 
entitled to be reinstated in the absence of "overwhelming 
reasons for that not to happen". He concluded that because 
of the short period of service left for the Respondent under 
her contract, her presence in the workforce should not 
provide a serious impediment to the Centre's operations and 
thus ordered that she be reinstated in her former employ- 
ment. In so doing, the learned Commissioner acknowledged 
that the Appellant may require her to answer the questions 
which remained unanswered about her work performance 
and, if need be, terminate her employment, but indicated that 
"fairness and the terms of the Contract of Employment" 
required that review process take place. 

The Appellant now appeals from that decision. It alleges 
that the Commission erred in holding the Respondent's 
termination to be unfair by having regard only to the alleged 
failure to observe proper procedures, by failing to give any 
weight to the fact that the Respondent was not working to 
the required standard and by failing to have regard to the 
unsatisfactory nature of the Respondent's performance. It 
also alleges that the learned Commissioner wrongly held 
that reinstatement should be awarded unless there were 
overwhelming reasons for that not to happen. Instead, he 
ought to have held that reinstatement ought to be ordered 
only where it is practicable to do so. In the circumstances 
of this case the Appellant submits that reinstatement or 
re-employment was self-evidently impracticable. Further- 
more, the Appellant alleges that the Commission abused its 
power in that it ordered reinstatement for the improper 
purpose of thereby allowing it to order compensation, 
whereas the power to order compensation is properly 
incidental only to an order for reinstatement. 

Counsel for the Respondent contends that whether or not 
the dismissal was fair and whether or not the Respondent 
should be reinstated was, in essence, a matter of discretion- 
ary judgement for the learned Commissioner, not for the Full 
Bench. He submits that there was ample evidence to support 
the learned Commissioner's finding that the dismissal was 
unfair. The suspension was, as the learned Commissioner 
found, based on a false premise. The Respondent was given 

only two working days' notice before having to answer what 
was effectively a threat of dismissal based on a number of 
allegations, some of which were raised for the first time, and 
a number of which were accompanied by insufficient detail 
to enable them to be properly answered. The Respondent's 
request for an adjournment of the meeting, at which that 
matter was to be discussed with her in order to obtain legal 
advice, was not unreasonable in the circumstances. Con- 
versely, the Appellant's refusal to grant that adjournment 
was unreasonable. Furthermore, counsel for the Respondent 
contends that there is nothing in the decided cases, to which 
counsel for the Appellant referred, to indicate that it was 
improper for the learned Commissioner to order that the 
Respondent be reinstated. The fact that she was effectively 
to be reinstated for only four days was, in part, due to an 
adjournment of the proceedings granted on the application 
of the Appellant. 

On any fair reading of the Reasons for Decision, it is clear 
that the learned Commissioner considered the dismissal to 
be unfair solely because of procedural irregularities associ- 
ated with the manner of her dismissal. Although the learned 
Commissioner acknowledged in his reasons that the 
lawfulness or otherwise of a dismissal was but one of "the 
matrix of matters" which needed to be examined, he does 
not appear to have taken any of the other matters into 
consideration. Most notably, although he found that the 
Respondent was not approaching her work in the way 
required by the Appellant and not to the standard required 
by it and, by his acceptance of the Co-ordinator's evidence, 
that there had been longstanding differences between the 
Appellant's Co-ordinator and the Respondent as to the 
nature of her role, he does not appear to have taken those 
factors into consideration in forming his judgement as to the 
fairness or otherwise of the dismissal. Furthermore, al- 
though finding that the dismissal was not a summary one, 
he appears to have given little or no weight to the fact that 
although the contract was expressed to be for 12 months, it 
was nonetheless terminable on two weeks' notice, as 
provided in Clause 17. Instead, the learned Commissioner 
appears to have taken the view that the decision of the 
Federal Court in Byrne and Another v. Australian Airlines 
Ltd (1994) 52 IR 10 that the failure to provide the 
Respondent with an adequate opportunity to answer any 
complaints against him or her rendered the dismissal unfair. 
As counsel for the Appellant rightly observed, Byrne's Case 
was concerned with an allegation of misconduct. In this case 
there was no such allegation. Rather, the dismissal was 
effected "due to conflict and refusal to discuss issues of 
concern when requested by the Management Committee". 
In any event, as the learned Commissioner rightly observed, 
at least in this jurisdiction, on the authority of Shire of 
Esperance v. Mouritz (1991) 71 WAIG 891, the fact that an 
employer in bringing about a dismissal adopts procedures 
which were unfair to the employee is but one element, albeit 
an important element in determining whether the dismissal 
was harsh or unfair (see too: Polkey v. Dayton Services Ltd 
(Formerly Edmund Walker (Holdings) Ltd) [1987] IRLR 
503). 

The learned Commissioner's failure to have regard to the 
full matrix of matters surrounding the Respondent's dis- 
missal from her employment and instead relying on 
procedural irregularities constituted an error as the Appel- 
lant alleges which would warrant the Full Bench interfering 
with the learned Commissioner's discretion. Nonetheless, 
had the Commission applied the proper test, I consider that 
it was reasonably open for the Commission to conclude that 
the dismissal was unfair, although I confess that the matter 
is borderline. To the extent that the dismissal was based on 
the Respondent's refusal to discuss matters of concern with 
the Appellant that complaint is at best questionable and her 
failure to justify the other complaints against her arose out 
of a reasonable desire to seek legal advice before offering 
any such justification. On the other hand, on the facts as 
found by the learned Commissioner there seems little doubt 
that there was substantial conflict between the Appellant and 
the Respondent. Although the learned Commissioner ap- 
pears to have thought the Appellant wrong to have denied 
her legal representation, it is not the case that an employee 
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is entitled to legal representation, as distinct from legal 
advice (see: Cairns v. Jenkins (1979) 28 ALR 219; and see 
too: Brell v. Willmont (1988) 17 ALD 462). Similarly, 
although an employee is entitled to know what it is that is 
being alleged against her, she is not entitled to particulars 
to the same extent as that required in a court of pleadings. 
It must not be overlooked that matters of this nature have 
to be determined in a commercial context and I would have 
thought that there is much to be said for the view that the 
matters were sufficiently particularised by the Appellant 
and, in any event, a number of the particulars sought by the 
Respondent were, to say the least, trivial. 

However, even if the dismissal could properly be seen as 
being unfair, it is not the case, as the learned Commissioner 
held, that the Respondent was entitled to be reinstated 
"unless there are overwhelming reasons for that not to 
happen". In my view, that radically overstates the test to be 
applied and is a misinterpretation of the ratio of the earlier 
decisions of the Full Bench in Federated Clerics' Union of 
Australia, Industrial Union of Workers, WA Branch v. 
George Moss Limited (1991) 71 WAIG 318 and in 
Gawooleng Dawang Inc v. Lupton and Others (1993) 73 
WAIG 39, to which the learned Commissioner referred. 
Indeed, in the Gawooleng Case Sharkey P and Negus C 
observed at page 48 that the suggestion of Lee J in Kadina 
Community Hospital Inc v. Houlahan (1983) 4 IR 218 that 
only in the most exceptional cases will the Commission be 
justified in declining to grant relief once it appears that the 
dismissal was unfair put the test "a little higher" than that 
outlined by the Full Bench in the cases to which the learned 
Commissioner referred. Even if the test be the "exceptional 
case" test, that test is somewhat less strict than the 
"overwhelming reasons" test advanced by the learned 
Commissioner which implies that reinstatement is all but 
automatic. None of the cases to which the learned 
Commissioner referred go this far. Indeed, such a conclusion 
does not sit easily with the observations of Wilson J (with 
whom the majority of the Court agreed) in Slonim v. Fellows 
(1984) 8 IR 175 at 181 that the reinstatement power is a 
power to be exercised with caution, having regard to the 
circumstances of the case. Rather, the decided cases suggest 
that an unfairly dismissed employee is entitled to be 
reinstated unless the Commission is satisfied that there is 
good reason to the contrary, so that it will be the exception 
rather than the rule that such a person will not be reinstated. 
What are good reasons for this purpose will vary from case 
to case, but it is clear that where in practical terms it is 
useless to reinstate, reinstatement should not be granted 
(see: Bowling v. General Motors-Holdcn's Pty Ltd (1980) 
50 FLR 79, 94; A/asian Meat Industry Employees' Union 
v. Sunland Enterprises Pty Ltd (T/a Sunland Wholesale 
Meats) (1988) 25 IR 137; and see too: G.J. Coles and Co. 
Ltd v. Pietruska (1983) 4 IR 329). It necessarily follows that 
the onus will be on the employer to establish that those good 
reasons exist. 

As counsel for the Respondent rightly submits, whether 
an employee unfairly dismissed from employment is to be 
reinstated calls for the exercise of a discretionary judgement 
by the Commissioner before whom the matter is tried (see: 
Retail Traders Association of NSW v. Shop, Distributive & 
Allied Employees Association of NSW (1990) 36 IR 38,52). 
Only if there is an error of principle should the Full Bench 
interfere with the exercise of that discretion. By relying on 
the wrong test, the learned Commissioner on this occasion 
did commit such an error and his discretion must be taken 
to have miscarried. 

Applying the proper test to the facts as found by the 
learned Commissioner there is, in my assessment, little 
scope to award reinstatement As the learned Commissioner 
acknowledged, reinstatement in employment would, at the 
most, last for four days. In the circumstances, reinstatement 
is all but academic. Prima facie, one is entitled to question 
the veracity of reinstating an employee for such a short 
period, particularly after a period of seven months' 
unemployment and after, as the learned Commissioner 
effectively found, almost three months of unsatisfactory 
performance. The learned Commissioner appears to have 
been concerned to see that the Respondent be given the 

benefit of the dispute settling procedure in her contract of 
employment. Apart from the criticism that that places too 
much significance on the manner of the dismissal, the 
contract does not give the Respondent an absolute right to 
the benefit of the procedural steps detailed in the contract. 
Rather, it indicates that those steps will apply "in most 
cases". In any event, it is quite unrealistic to think that those 
steps could be completed in the remaining four days, 
particularly having regard to the Respondent's claim for 
particulars and request for legal advice. Moreover, given 
that the learned Commissioner found that the contract 
would, by its terms, come to an end at the expiration of four 
days, the purpose of going through that exercise could at best 
be described as futile. As counsel for the Appellant 
suggested, to insist on that process is a "triumph for form 
over substance". In addition, the submission of the 
Appellant that the nature of the Respondent's vocation is 
such that she was not likely to be able to perform much 
useful counselling work in the four days which remained of 
her employment has some validity. Furthermore, the 
evidence which the learned Commissioner found to be the 
most credible leads inescapably to the conclusion that there 
was little or no good wUl left between the parties. The 
learned Commissioner accepted the evidence of the Centre's 
Co-ordinator in preference to that of the Respondent and her 
evidence and that of others suggests that there would be 
mass resignations if the Respondent was to return to the 
Appellant's employ. In an organisation of the size and nature 
of the Appellant, it is necessary that there be a coherent 
workforce, as indeed was indicated by the Gawooleng Case. 
The facts as found by the learned Commissioner regarding 
the Respondent's conduct at the time she was given the 
notice of suspension do not suggest that she has much 
respect for the Appellant. Moreover, as is clear from the 
evidence accepted by the learned Commissioner, there was 
a longstanding and fundamental difference between the 
Centre's Co-ordinator and the Respondent as to the nature 
and extent of her duties. Furthermore, that evidence suggests 
that it was the Respondent, not the Appellant or the 
Co-ordinator, who was wrong in the assessment of the 
nature of her role. Whether it be the Respondent or the 
Appellant at fault, the circumstances were such as to suggest 
that the conflict was unlikely to be resolved in the remaining 
four days of the Respondent's employment. With respect, 
to say, as did the learned Commissioner, that the Respon- 
dent's presence in the workplace would not provide a serious 
impediment to the Appellant's operations "in view of (the) 
short period of service" is, in "act, to suggest that the period 
of re-employment is so sTort that a proper working 
relationship could not, or need not, be established. If that is 
the case, then on any objective assessment the Appellant 
ought not to have been reinstated. 

It follows that, in my assessment, the learned Commis- 
sioner erred in ordering the Respondent to be reinstated. I 
would therefore uphold the appeal and quash the learned 
Commissioner's decision. That necessarily involves quash- 
ing the Declaration that the Respondent was unfairly 
dismissed, since it now seems settled that the Commission 
is not empowered to make a declaration of that kind, unless 
it forms the basis for some other relief or action (see: Robe 
River Iron Associates v. The Australian Workers' Union, 
Western Australian Branch, Industrial Union of Workers 
(1986) 67 WAIG 320; 321 and 325; and see too: Australian 
Broadcasting Commission v. Industrial Court of South 
Australia and Another (1978) 52 ALJR 31, 32). 

COMMISSIONER GEORGE: I have had the opportunity 
of reading the Reasons for Decision of His Honour the 
Acting President and of Beech C. I agree for the reasons set 
out by His Honour that the appeal should be upheld and that 
the decision of the learned Commissioner at first instance 
be quashed. 

COMMISSIONER BEECH: I have had the advantage of 
reading in draft form the reasons for decision of His Honour 
the Acting President. I agree with him in the conclusions he 
has reached. 

By order dated the 14th April 1994 the Commission 
declared that the dismissal on the 6th September 1993 of Ms 
Marshall was unfair and ordered that she be offered a 



contract of employment in her previous position to 
commence on the 15th April 1994. The contract of 
employment to be offered was to expire at the close of 
business on the 18th April 1994, being a period of 
effectively four working days' duration. The Commission 
further ordered the appellant to pay Ms Marshall an amount 
of money equal to die wages she would have received 
between the date of dismissal and the date of re-employment 
in accordance with the Commission's order. The employer 
(GSARC) now appeals alleging that the Commission erred 
in holding that Ms Marshall's termination was unfair and in 
ordering re-instatement, given that in practical effect it was 
re-instatement for only a four day period. 

The Commission on appeal should only interfere with the 
decision of the Commission at first instance if an error is 
apparent of the kind described in House v. The King (see 
AMWSU v. RRIA (1989) 69 WAIG 985 at 988). I therefore 
turn to the Reasons for Decision of the Commission at first 
instance. 

Ms Marshall commenced employment with GSARC on 
the 19th April 1993 as a domestic violence counsellor. The 
Commission concluded from the evidence that the views of 
Ms Marshall and GSARC about the position in which she 
was employed diverged after about six weeks' employment. 
The divergence concerned the views of Ms Marshall that she 
wished to develop her concept of an overall service, whereas 
GSARC believed that Ms Marshall should primarily be a 
counsellor. He concluded that some of Ms Marshall's 
approaches to counselling were not acceptable to various 
members of the advisory committee. The Commission 
preferred the evidence of Mr Moore over the evidence of Ms 
Marshall and therefore found the evidence of GSARC's 
complaints to be valid. He preferred the evidence of three 
other witnesses critical of Ms Marshall's attendance at the 
advisory committee as well as her "general modus 
operandi". The Commission also accepted evidence over 
that of Ms Marshall to the effect that Ms Marshall's own 
conduct caused her letter of suspension to be read out to a 
number of persons and found that such behaviour was not 
inconsistent with the type of behaviour she had been 
exhibiting since the conflict between her and GSARC "had 
degenerated to the stage it had" prior to a meeting which 
was called. The Commission also found that GSARC was 
quite entitled to have doubts about the way Ms Marshall was 
approaching her work in that it was a way not desired by 
them and "probably not at the standard required by them". 

However the Commission also found that the conduct of 
GSARC was wanting in that it appeared that a Code of 
Behaviour relied upon by GSARC in its complaints about 
Ms Marshall was never given to her. He also found that the 
allegations against Ms Marshall were not put in sufficient 
detail in the letter which required her to attend the meeting. 
Further, GSARC was not prepared to adjourn that meeting 
for the purpose of providing greater detail to Ms Marshall 
and affording her the opportunity of seeking legal advice. 
The Commission concluded that the procedure adopted by 
GSARC was unfair towards the applicant. This was found 
by the Commission to be especially so given that GSARC 
had decided to suspend Ms Marshall before requiring her to 
attend the meeting. 

GSARC complains that the Commission at first instance 
in concluding that the dismissal was unfair had regard only 
to the faUure by GSARC to observe a proper procedure. In 
doing so the Commission failed to give weight to the other 
somewhat negative findings about Ms Marshall expressed 
by the learned Commissioner earlier in his Reasons. 

It must be accepted that whether an employer in bringing 
about a dismissal adopted procedures which were fair to the 
employee is a relevant circumstance in determining whether 
the dismissal was harsh or unjust. In some cases, it can be 
a most important circumstance (Shire of Esperance v. 
Mouritz (1991) 71 WAIG 891 per Kennedy J at 895). In this 
case the Commission at first instance attached great 
significance to the failure by GSARC to adopt a fair 
procedure in part because the terms of the written contract 
of employment between the parties specified the procedure 
to be followed. The Commission at first instance was faced 

with a number of competing considerations. In resolving 
those competing considerations the learned Commissioner 
chose to give considerable weight to the failure to adopt a 
fair procedure. 

I have not been persuaded that the learned Commissioner 
erred in so doing. The conclusion of the Commission is 
properly to be seen as being one where it concluded the 
failure by GSARC to adopt a fair procedure outweighed the 
conclusions regarding the applicant's poor work perform- 
ance which the learned Commissioner came to and as 
referred to above. On that analysis I would not be prepared 
to interfere with the discretion of the Commission. It was 
up to the Commission at first instance to weight the various 
issues which fell for consideration. It is difficult to 
successfully ground an appeal on the basis of the respective 
weight given to various competing factors. I would not 
uphold the appeal on that ground. 

The respondent is on much firmer ground in relation to 
the decision by the learned Commissioner to re-instate Ms 
Marshall. The decision to re-instate is a discretionary 
decision by the Commission at first instance. It is a 
discretion to be exercised according to equity, good 
conscience and substantial merit. In the well-known 
decision of Winkless v. Bell ((1986) 66 WAIG 847 at 848) 
it was held that re-instatement is the primary remedy 
afforded by s.29 of the Act. The Full Bench on that occasion 
held that where there is an unfair dismissal the Commission 
should look to re-instatement of the employment unless 
there is good reason to do otherwise. The Full Bench on that 
occasion described a number of considerations which were 
to be taken into account by the Commission in its decision. 
However following the later decision of the Industrial 
Appeal Court in Pepler's case (RRIA v. ADSTE (1988) 68 
WAIG 11) re-instatement is now no longer the primary 
remedy available to the Commission where an employee has 
been unfairly dismissed: it is the only remedy. Therefore the 
test stated by the Full Bench in Winkless v. Bell must be 
treated with some caution as the Commission indicated in 
FCU v. George Moss ((1991) 71 WAIG 318 at 321). The 
Commission has held that equity, good conscience and 
substantial merit are more likely to require the application 
of the remedy of re-instatement in the absence of any other 
remedy (Portius v. TWU (1991) 71 WAIG at 22). 
Re-instatement ought more readily to be applied as a 
remedy, otherwise a s.29 claim, albeit successful, might be 
rendered negative and a decision might thus be made which 
is contrary to the equity, good conscience and substantial 
merits of the case (Braemar Lodge v. FMWU (1991) 71 
WAIG 909 at 911). In a 1992 decision the Full Bench in 
Gawooleng Dawang v. Lupton and Others ((1992) 73 WAIG 
39 at 48) confirmed that re-instatement is a matter for the 
discretion of the Commission. It noted that the duty of the 
Commission remains to act according to equity, good 
conscience and the substantial merits of the case and the 
denial of that duty by failing to order re-instatement where 
unfair dismissal has been found will, in general, be obvious. 

Further, the legislature has seen fit to create for an 
employer against whom an order has been made to re-instate 
a dismissed employee an apparent right to refuse to obey that 
order. In such a circumstance the Commission may, upon 
further application, revoke that order and make a payment 
of compensation for loss or injury caused by the dismissal 
(s.23A(3)). Neither party referred to this section of the Act 
on appeal and its precise effects may await consideration on 
a future occasion. However in its terms it confers upon only 
one party to a dispute about the fairness of a dismissal a veto 
upon the re-instatement of the dismissed employee if that 
order, subject of course to the right of appeal prescribed by 
s.49 of the Act, is made by the Commission. The "creation 
of that right on an employer to not comply with an order for 
the re-instatement of an unfairly dismissed employee means 
that an order for re-instatement no longer means that 
re-instatement must in fact occur. That is an additional 
factor which, in my opinion, reinforces the view that the test 
for re-instatement has moved beyond the statement set out 
in Winkless v. Bell. It does not of itself mean that 
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re-instatement becomes automatic following a finding of 
unfair dismissal. The legislation does not say so and one 
should be slow to interpret the Act in a way which would 
fetter the discretion which the Commission is enjoined to 
exercise pursuant to s.26 of the Act. 

Therefore, where there is an unfair dismissal the 
Commission should require the re-instatement of the 
dismissed employee unless there is good reason to do 
otherwise so that it will be the exception rather than the rule 
that the Commission would decline to re-instate the 
dismissed employee. 

Further, the onus of showing that re-instatement should 
not occur would fall on the employer who has been found 
to have unfairly dismissed the employee concerned. This 
does not remove the overall onus which rests upon an 
applicant generally to show that the circumstances exist to 
warrant the issuing by the Commission of the order or orders 
sought. However it does recognise for example that events 
which occur after the dismissal which are relevant to the 
exercise of the Commission's discretion to order re- 
instatement may well be events peculiarly within the 
knowledge of the employer and self-evidendy not within the 
knowledge of an ex-employee. 

However the application of that test in each case is still 
a matter for the discretion of the Commission. It is an 
exercise separate from that which is required in deciding 
whether the dismissal of the employee is fair or not. As such 
it requires the Commission to consider and weigh the 
relevant competing facts. 

I am satisfied from the submissions that the earlier 
findings of the Commission regarding the breakdown in the 
employment relationship, the difference in views between 
her and GSARC regarding the scope of her duties, the 
finding by the Commission regarding Ms Marshall's 
conduct when the letter of suspension was given to her and 
the degeneration in the conflict between Ms Marshall and 
GSARC are all relevant factors which argue against an 
exercise of the Commission's discretion to re-instate Ms 
Marshall. It is not apparent that these factors were taken into 
consideration by the Commission at first instance when it 
was considering whether or not to require the re-instatement 
of Ms Marshall. Further, the delay of two months before Ms 
Marshall challenged her dismissal is a factor of relevance 
in deciding whether to order the payment of wages lost 
between the date of dismissal and the date of re-instatement. 
This was not taken into consideration by the Commission 
at first instance. That is sufficient in my view for the appeal 
to be made out and accordingly I would uphold the appeal 
on that ground. 

Ordinarily, in upholding an appeal on that ground the Full 
Bench would give consideration to remitting die matter back 
to the Commission at first instance to further hear and 
determine the matter. However such a course is not open to 
the Full Bench on this occasion. It is agreed between the 
parties that Ms Marshall's contract of employment would 
have ended ordinarily on the 18th April 1994. Indeed the 
provision to that effect contained in the Commission's order 
was inserted at a Speaking to the Minutes with the consent 
of the parties. That date having passed there is no position 
to which Ms Marshall is able to be re-instated and it is not 
open to remit the matter to the Commission at first instance. 
TTie appropriate order to issue from these proceedings 
therefore is one quashing the decision of the Commission. 

I also agree with the order proposed which will have the 
effect of quashing the declaration of unfair dismissal made 
by the Commission. Once re-instatement is not in contem- 
plation then, it seems, the Commission no longer has 
jurisdiction in the matter (Coles Myer Ltd v. Coppin and 
Others ((1993) 73 WAIG 1754). For that reason the 
declaration made by the Commission at first instance should 
also be quashed. The finding of the Commission that the 
dismissal was unfair remains in his Reasons for Decision. 
It is, however, a finding which is now no longer able to be 
given a practical remedy. 

74 W.A.I.G. 
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COMMISSIONER A.R. BEECH. 

24 October 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 4th day of October, 1994, and having heard 
Mr D.H. Schapper (of Counsel) on behalf of the Appellant 
and Mr P.G. Giudice (of Counsel) on behalf of the 
Respondent, it is this day, the 24th day of October, 1994, 
ordered as follows— 

(1) That appeal No. 521 of 1994 be and is hereby 
upheld. 

(2) That the decision of the learned Commissioner in 
matter No. 1461 of 1993 made on the 14th day of 
April, 1994 be and is hereby quashed. 

By the Full Bench 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, West Australian Branch 
and 

P.R. and L. Zielke Slaughtering Contractor. 
No. 736 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER R.N. GEORGE. 
13 October 1994. 

Reasons for Decision. 
THE ACTING PRESIDENT: This matter raises a short, but 
important, point. In March last a Mr K. Keams, a member 
of the Appellant, was dismissed from his employment with 
the Respondent as a first legger in circumstances which the 
Appellant alleged were unfair. At the instigation of the 
Appellant, a conference was convened before the Commis- 
sion in an endeavour to resolve the matter, but proved 
unavailing. In consequence, the matter was referred for 
hearing and determination. 

The matter came on for hearing on 19 and 20 May last 
in conjunction with another reference relating to the 
dismissal of another employee by the Respondent at or about 
the same time. The Commission reserved its decision. On 
or about 26 May last it seems that Mr Keams accepted an 
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offer of re-employment from the Respondent. The Appellant 
then advised die Commission of that happening and sought 
a conference regarding the matter since it "had concerns 
about the true intent" of the re-employment. On the 
following day, the Commission issued its Reasons for 
Decision, finding that the other employee had been unfairly 
dismissed and noting insofar as the reference the subject of 
this appeal is concerned, that the Commission regards the 
application "as having been resolved and will discontinue 
it". 

It is common ground that subsequently, on 3 July last, the 
Commission convened a conference regarding the matter, at 
which it appears that the Commission "indicated to the 
parties that in view of the settlement of the issue privately 
between the parties the Commission had not reinstated 
Keams and therefore the power to award compensation was 
not available". In those circumstances the Commission also 
indicated that it "would put into effect its decision" set out 
in the published Reasons for Decision which was, that the 
matter having been resolved would be discontinued. 
Accordingly, the Commission then ordered that the matter 
be discontinued. 

The Appellant now appeals from that decision on the 
grounds that in regarding the matter as having been resolved 
and ordering it to be discontinued, the learned Commis- 
sioner erred in not determining, firstly, whether the 
dismissal was harsh and unfair; secondly, whether Mr 
Keams ought to have teen reimbursed from the date of 
dismissal to the date of reinstatement, and thirdly in ordering 
the matter to be discontinued when the Appellant had sought 
an order for reinstatement 

The Appellant's argument is brief. It contends that the 
decision to discontinue the matter was made on the pretext 
that in the absence of an order for reinstatement, the 
Commission did not have power to award compensation or, 
more accurately, payment of lost wages. That conclusion, 
the Appellant argues, is wrong in law. It argues that what 
is necessary to found an order for compensation of that kind 
is the reactivation of the employer/employee relationship 
and it matters not how it was reactivated. Mr Schapper, as 
counsel for the Appellant, argues that, as the majority of the 
Industrial Appeal Court in The Federated Miscellaneous 
Workers' Union of Australia, WA Branch v. Nappy Happy 
Hire Pty Ltd t/a Nappy Happy Service (1994) 74 WAIG 
1493 (die Nappy Happy case) acknowledged, that the 
reasoning in the earlier cases limiting the Commission's 
power to award compensation is questionable, if not wrong, 
the Commission should confine the import of those cases to 
their facts. The Commission should not extend the ratio 
further to cases where, although the employment relation- 
ship had been reactivated, it was not as a result of an order 
of the Commission. 

The Respondent's response is equally brief. It argues that 
upon Mr Keams accepting re-employment there was nothing 
further in dispute and therefore no longer an "industrial 
matter" for the Commission to consider. Secondly, even if 
there was an industrial matter, the learned Commissioner 
was correct in holding that the Commission had no power 
to award compensation, because the decided cases, such as 
Robe River Iron Associates v. The Association of Draught- 
ing, Supervisory and Tfechnical Employees of Western 
Australia (1987) 68 WAIG 11 ("Pepler's Case"); and 
Kounis Metal Industries Pty Limited v. Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch (1992) 73 WAIG 14 (the Kounis Metal 
case) make it clear that the power to award compensation 
of the kind in question is one which can only be exercised 
as an incident to the Commission ordering reinstatement. 

In my view it is not the case that because Mr Keams was 
re-employed there was no longer an industrial matter before 
the Commission and thus the Commission was without 
jurisdiction. The time to determine jurisdiction is when the 
proceedings are instigated (see: R. v. Bolton (1841) 1 QB 
66, 74; see too: Baldwin and Francis Ltd v. Patents Appeal 
Tribunal [1959] AC 663). Neither party suggests that when 
the proceedings were instigated the Commission was 
without jurisdiction to entertain the matter. Clearly, the 
matter involved a claim in respect of an industrial matter as 

defined in Pepler's Case and more recently in Coles Myer 
Ltd trading as Coles Supermarkets v. Coppin and Others 
(1993) 73 WAIG 1754 ("the Coles/Myer Case"). Moreo- 
ver, the claim sought orders which were authorised on the 
authority of those cases. 

Even if, as is implicit in the argument of counsel for the 
Respondent, there needs to be an industrial matter in 
existence when the matter is heard and determined, there 
was such a matter in existence at that time. At that time there 
was a claim by or on behalf of an employee against his 
employer relating to their respective rights and duties and, 
moreover, which related to the remuneration or price to be 
paid to Mr Keams in respect of his employment. Further- 
more, the matter brought before the Commission was not 
simply a claim for the re-employment of Mr Keams. It was 
a claim for re-employment on terms, namely without loss 
of income for the period of his unemployment. On the 
material before the Full Bench, there was no evidence to 
suggest that that issue had been resolved. The only 
information was that Mr Keams had accepted an offer from 
the Respondent for re-employment. Indeed, the letter from 
the Appellant to the Commission seeking a conference 
suggests that the matter was far from resolved by the 
re-employment of Mr Keams. In complaining about the true 
intent of the re-employment of Mr Keams, presumably the 
Appellant was acting for and on his behalf. In any event, 
generally speaking in applications made pursuant to section 
29(l)(a)(ii) unions do not act merely as agents for their 
members, but as parties principal (see: R. v. Dunlop Rubber 
Australia Limited and Others; Ex parte Federated Miscella- 
neous Workers Union of Australia (1957) 97 CLR 71 (and 
see too: Australian Workers Union (New South Wales 
Branch) v. Minister for Natural Resources and Others (1991) 
43 IR 158 at 190); and cf: Trau v. University of Sydney 
(1984) 9 IR 150). It may be that because Mr Keams had been 
re-employed before the learned Commissioner handed down 
his decision in the matter that it would no longer have been 
a proper exercise of the Commission's discretion to order 
re-employment, but that is a different matter. As pointed out 
in Retail Traders Association of NSW v. Shop, Distributive 
& Allied Employees Association of NSW (1990) 36 IR 38, 
51-2, there is a distinction between having jurisdiction and 
exercising power pursuant to that jurisdiction. 

There is no indication that the Appellant sought to 
discontinue the matter, rather, in an apparent exercise of the 
power vested in the Commission under and by virtue of 
section 27(l)(a)(ii) of the Industrial Relations Act 1979 the 
Commission ordered that the matter be discontinued, 
seemingly because he concluded that there was nothing 
further he could do without ordering the re-employment of 
Mr Keams. That conclusion appears to be based on and is 
consistent with, the interpretation placed on Pepler's Case, 
the Coles/Myer Case and other related cases by the Full 
Bench in Nappy Happy Service v. The Federated Miscella- 
neous Workers Union of Australia, WA Branch (1993) 73 
WAIG 2007. In the last mentioned case the Full Bench 
expressly held that the import of the cases emanating from 
Pepler's Case was that the Commission can only award 
compensation of the kind sought on this occasion if the 
award is accompanied by an order for re-employment. 
However, upon reflection I consider, as Mr Schapper has 
argued, that to be a somewhat oversimplified interpretation 
of the cases. 

Quite properly Mr Lilbume for the Respondent drew 
attention to the observations of Olney J in Pepler's Case at 
page 20 that "there is nothing in the Act to justify the 
exercise of a jurisdiction to award a dismissed employee 
compensation or any other money payment except as an 
incident to an order for reinstatement or re-employment". 
However, it must be acknowledged that that observation was 
made in the context of a claim on behalf of a dismissed 
employee who had not been re-employed and whose 
re-employment depended upon an order of the Commission. 
Likewise, the reference by Owen J in the Kounis Metal Case 
at page 19 to the decisions in Kwinana Construction Group 
Pty Ltd v. The Electrical Trades Union of Workers (Western 
Australian Branch), Perth (1954) 34 WAIG 51 and in The 
Board of Management, Princess Margaret Hospital for 
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Children v. The Hospital Salaried Officers Association of 
Western Australia (Union of Workers) (1975) 55 WAIG 543 
being explicable on the basis that the power to order 
payment of wages from the time of dismissal to the date of 
re-employment "was a power incidental to the power to 
make an order for reinstatement'' or "an adjunct to the order 
reinstating the contract of employment", concerned the 
situation where the employment relationship has been 
restored or re-activated by an order of the Commission. 
Much the same can be said of the observation of the 
Industrial Appeal Court in the Coles/Myer Case at page 
1756 that "it has also been held that coincidental with an 
order directing re-employment in the resolution of an 
industrial matter the Commission may direct that any wages 
lost or contractual benefits lost may be ordered to be paid 
by the employer" (see too: the Nappy Happy Case at 1495). 
In none of those cases was the Court concerned with the case 
where the employment relationship had been reactivated 
without an order of the Commission. Furthermore, having 
regard to the decision of the majority of the Industrial 
Appeal Court in the Nappy Happy Case questioning the 
basis of the earlier cases, there is no warrant to extend the 
import of the decisions in the earlier related cases to 
different factual situations. 

Moreover, the decisions of the Industrial Appeal Court in 
those cases as interpreted by the Court do not suggest that 
in circumstances revealed by the present case the Commis- 
sion is without power to make an order for compensation of 
the kind now in question. In summarising the decision of the 
Court in Pepler's Case, which might fairly be considered as 
being the high water mark amongst the cases referred to, 
Owen J in the Kounis Metal Case noted at page 19, "that 
the decision rests upon a point of principle, namely, that 
jurisdiction depends on the present or future existence of the 
employer/employee relationship. Unless, at the time when 
the application is made, the relationship actually exists, or 
is expected to come into existence in the future, or did exist 
and is to be restored, the key element of an 'industrial 
matter' is missing". That interpretation does not suggest 
that the relationship needs to be in existence, or be expected 
to come into existence, under and by virtue of an order of 
the Commission. Moreover, the Court in the Coles/Myer 
Case noted at page 1757 that what the "line of authority 
indicates is that there must be a continuation of an industrial 
relationship between the parties to constitute an industrial 
matter" to give the Commission jurisdiction to entertain 
claims of the nature of that now in question. In this case 
there is a continuation of the industrial relationship, albeit 
one that was continued voluntarily. It is difficult to see why 
in principle the fact that it has been reinstated or restored 
without an order of the Commission should deprive the 
Commission of authority it would have if it had directed the 
restoration or reactivation of the relationship. 

The Industrial Appeal Court in Pepler's Case and in the 
subsequent related cases has been concerned that the 
Commission's powers to award compensation of the kind in 
question should not be seen as being at large, but should be 
confined to the period of unemployment and linked to a 
reactivation of the employment relationship. To hold that the 
Commission has power to award compensation of the nature 
now in question where there is no order for re-employment, 
because re-employment has otherwise occurred, does not 
seem to me to undermine the concept outlined by the Court 
in the decided cases. The power would not be at large since 
the Commission would still be confined to making an order 
which related to the period of unemployment and it would 
be linked to a reactivation of the employment relationship. 
Furthermore, the claim falls within die concept of an 
industrial matter, as defined in the Kounis Metal Case and 
in the Coles/Myer Case in that it concerns the rights of a 
party to an existing employment relationship which, at the 
time the proceedings the subject of the present appeal were 
instituted, was the subject of a claim for restoration or 
reactivation. There can be no question of the claim being one 
of enforcing a benefit under an award or order of the 
Commission which, by virtue of section 83 of the Industrial 
Relations Act 1979, is the exclusive province of the 
Industrial Magistrate's Court. Mr Keams had no legal right 

to payment for the period of his unemployment. Rather, it 
is a question of whether in equity and fairness he should be 
compensated for the loss of that right as an incident of his 
re-employment. Furthermore, as Walsh J noted in North 
West County Council v. Dunn (1971) 126 CLR 247 at 262 
in respect of the then counterpart New South Wales 
legislation, it matters not that a dispute does not have a 
broader industrial flavour. 

Thus, in my view, the Appellant's contention that the 
matter was discontinued by the learned Commission on a 
false premise is valid. It was questionable whether in fact 
the matter had been resolved. Moreover, for the reasons 
outlined it is not the case that the Commission was without 
power to award compensation of the kind being sought. I 
would therefore uphold the appeal, suspend the decision of 
the learned Commissioner and remit the matter for further 
hearing and determination. 

Whether the Commission can, or should, in the circum- 
stances make a determination in respect of the unfairness or 
otherwise of the dismissal as was done in the case of the 
other employee was not a matter debated before us. 
However, as presently advised I do not understand the 
decided cases to indicate that the Commission is without 
authority to make a declaration of that kind unaccompanied 
by an order for re-employment. Rather, the authorities 
suggest, at the least, that the Commission cannot merely 
grant relief in the form of a declaration, but, as pointed out 
by Brinsden J in Metropolitan (Perth) Passenger Transport 
Trust v. Gersdorf (1981) 61 WAIG 611 at 616, must do so 
as an adjunct to substantive relief, (but cf: Robe River Iron 
Associates v. Australian Workers Union, Western Austra- 
lian Branch, Industrial Union of Workers (1987) 67 WAIG 
320, 325 see also: Coles/Myer Ltd t/a K-Mart Discount 
Stores v. The Shop, Distributive and Allied Employees' 
Association of Western Australia (1992) 72 WAIG 1747, 
1751). In this case, if Mr Keams has any entitlement to 
payment for the period of his unemployment, or part thereof, 
it can only be because he was unfairly dismissed. Thus the 
declaration would form the basis of the order, if any, for 
compensation of the kind claimed by the Appellant on 
behalf of Mr Keams. Of course, whether or not the dismissal 
was unfair is a matter for the learned Commissioner to 
determine on the material before him. Moreover, even if the 
dismissal was unfair the terms under which Mr Keams 
accepted re-employment, which were not revealed to the 
Full Bench, if indeed they were to the Commission below, 
may well have a bearing on whether the Commission should 
order that he be compensated in the way in which the 
Appellant claims. 

CHIEF COMMISSIONER COLEMAN: The issue ar- 
gued here is whether in the event of an unfair dismissal the 
power to award compensation for lost wages and entitle- 
ments is conditional upon the making of an order for 
re-instatement by the Commission or whether the existence 
of a contract of service alone is the basis upon which the 
order can be made. This issue arises in circumstances where 
the applicant union's member was dismissed from employ- 
ment and the unfairness or otherwise of that is still in issue 
but where, by agreement between the member and the 
respondent, die employment relationship has been re- 
established. 

With respect I agree with the reasons set out by the Hon. 
Acting President that it is the existence of the contract of 
service whether established by a new relationship or 
otherwise that founds the Commission's power to award 
compensation. The industrial matter, the claim that the 
dismissal was unfair, is not extinguished by the fact of 
re-employment and the power to award compensation 
thereby subsists. 

The matter should be remitted to the learned Commis- 
sioner for hearing and determination as to the claim that the 
dismissal was unfair and in the event that that is established, 
the extent to which given all of the circumstances, 
compensation may be considered. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading in draft form the reasons for decision of His 
Honour the Acting President. I agree with his conclusions 
and have nothing further to add. 
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Appearances: Mr D.H. Schapper (of Counsel) on behalf 
of the Appellant. 

Mr R.A. Lilbume (of Counsel) on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, Perth, Western Australian Branch 
and 

P.R. and L. Zielke Slaughtering Contractor. 
No. 736 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER R.N. GEORGE. 

14 October 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 6th day of September, 1994, and having heard 
Mr D.H. Schapper (of Counsel) on behalf of the Appellant 
and Mr R.A. Lilbume (of Counsel) on behalf of the 
Respondent, it is this day, the 14th day of October, 1994, 
ordered as follows— 

(1) That appeal No. 736 of 1994 be and is hereby 
upheld. 

(2) That the decision of the learned Commissioner in 
matter No. CR 80 of 1994 made on the 27th day 
of June 1994 be and is hereby suspended and the 
matter be and is hereby remitted back to the 
Commission for further hearing and determina- 
tion. 

By the Full Bench 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arcus Refrigeration Service Pty Ltd 

and 
Metal and Engineering Workers' Union—Western Australia 

No. 770 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

8 November 1994. 
Reasons for Decision. 

THE ACTING PRESIDENT: On or about 21 February last 
the Appellant terminated the employment of three of its 
employees, Messrs White, Todd and Mackey. Each was 
employed as a refrigeration service mechanic and their 
employment was governed by the terms of the Air 
Conditioning and Refrigeration Industry (Construction and 
Servicing) Award, No. 10 of 1979. As an incident of their 
employment each of the employees was requited to respond 
to calls out of hours by the Appellant's customers to attend 
to the maintenance of refrigeration equipment. 

On or about 17 February last a meeting was held at the 
instigation of the Appellant's General Manager, Mr Arcus, 

to discuss changes to a number of work practices following 
the appointment of a new service manager. One of the 
matters discussed, indeed the only matter on which no 
agreement was reached, was the basis of the formula used 
to pay the employees for attending to out of hours calls. It 
appears that the formula being applied at that time was more 
generous than that provided for call outs under the Award. 
At the meeting Mr Arcus indicated that henceforth the 
formula stipulated by the Award was to be strictly applied. 
Messrs White, Todd and Mackey expressed concern about 
this directive, which they regarded as being a detrimental 
change to their conditions of employment. Furthermore, Mr 
Todd, at least, advised the service manager that he was not 
prepared to work under the new arrangements during the 
forthcoming weekend. As a consequence, agreement was 
reached prior to the weekend that the existing arrangements 
would continue pending a further meeting with Mr Arcus. 
That meeting was held on or about 21 February last when 
Mr Arcus again indicated that the Award was to be strictly 
applied. The three employees again indicated that they were 
unhappy to work on that basis, whereupon their employment 
was terminated with, in the case of Mr White, four weeks' 
pay in lieu of notice; in the case of Mr Todd, three weeks' 
pay in lieu of notice; and in the case of Mr Mackey, one 
week's pay in lieu of notice. Originally the Appellant 
asserted that the three employees resigned, but nothing now 
turns on that. 

The Respondent sought a conference in the Commission 
to discuss its claim that each of the employees had, in effect, 
been unfairly dismissed. A conference was held, but the 
matter was not resolved. In the circumstances, the matter 
was referred for arbitration on the basis of a claim by the 
Respondent for the reinstatement of each of the employees 
on the grounds that they had been unfairly dismissed. The 
Commission found, in essence, that there was a genuine 
dispute between the parties about the entitlements of the 
employees concerning payment for call outs and that the 
Appellant had acted too hastily in dismissing the employees. 
In the circumstances, the Commission concluded that they 
had been unfairly dismissed from their employment and 
ordered the Appellant to reinstate them in their former 
employment and to compensate them for income lost in the 
interim. 

From that determination, the Appellant now appeals. By 
Ground 1 the Appellant asserts that the learned Commis- 
sioner erred in not holding that each of the employees 
breached their contracts of employment on 18 February 
1994 by refusing to attend call outs under the new 
arrangement. In this respect, the Appellant refers to and 
relies on the provisions of Clause 12(3)(i)(ii) of the Award 
which prohibits the imposition of overtime bans. Further- 
more, by Ground 2 the Appellant asserts that the learned 
Commissioner failed to have regard to those provisions of 
the Award in reaching his conclusion that the dismissal was 
unfair. It is said that the learned Commissioner was 
mistakenly of the view that the employment of the 
employees was governed by the Metal Trades (General) 
Award 1966. By Ground 3 the Appellant asserts that the 
learned Commissioner erred in "failing to consider or make 
a finding" regarding the viability in reinstating all or any 
of the employees. In this respect, the Appellant referred to 
and relied on the evidence of Mr Mackey indicating that, so 
far as he was concerned, reinstatement would "create some 
difficulty" and the evidence of Mr Arcus that he had lost 
trust in the employees because during the period of their 
unemployment they had done work for some of the 
Appellant's regular customers. By Ground 4 the Appellant 
asserts that the learned Commissioner erred in his assess- 
ment of the quantum of compensation awarded to Messrs 
White and Todd by failing to take into account the amount 
paid to each of them in lieu of notice. The Appellant also 
asserts that much the same error had been made in respect 
of payments made for accrued annual leave, but during the 
hearing of the appeal that complaint was abandoned. Finally, 
the Appellant asserts, by Ground 5, that the learned 
Commissioner erred in making an order which treated the 
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payment in lieu of notice to Messrs White and Todd in a 
different way to that proposed by the parties without giving 
them an opportunity to comment on that matter. 

In my view. Grounds 1,2 and 3 of the Grounds of Appeal 
are without substance. Assuming for the present purposes 
that the provisions of the Award made it a condition of the 
contract of employment for each of the employees that 
overtime bans were forbidden, it is far from clear on the 
evidence that the employees were in breach of their contract 
in that respect, as the Appellant claims. As the learned 
Commissioner correctly observed, the evidence does not 
indicate that each of the employees refused to attend call 
outs. The evidence is that only Mr Todd took that stance. 
Furthermore, as the learned Commissioner found, whilst Mr 
Todd indicated that he would not work under the new 
conditions, an interim arrangement was agreed upon so that 
the bans were never in fact implemented. In any event, even 
if the employees had been in breach of their contract, as the 
Appellant alleges, it does not follow that the dismissal of 
each of the employees was therefore fair. It is trite to say 
that matters of this kind are not to be determined on the basis 
of the legal rights of the respective parties, but with the 
fairness or otherwise of the dismissal (see: BHP Iron Ore 
Limited v. Transport Workers' Union of Australia, Industrial 
Union of Workers, WA Branch (1992) 73 WAIG 529). 
Although the learned Commissioner may have been under 
the false impression that the employees were covered by the 
Metal Trades (General) Award, on my reading of his reasons 
for decision that did not affect his assessment that the 
Appellant's attitude to the employees' concerns left a lot to 
be desired. The learned Commissioner appears to have taken 
the view that it was at least arguable that the employees had 
a contractual right to continue to be paid for call outs on the 
basis of the existing arrangements until proper notice had 
been given by the Appellant to vary that entitlement. In this 
regard it must be acknowledged that the Award provides 
only minimum conditions of employment and it is perfectly 
permissible for the parties to agree to conditions of 
employment more favourable than those stipulated in the 
Award. The learned Commissioner concluded that if Mr 
Todd or the others were in breach of their contracts by 
refusing to work under the new arrangement, that breach was 
in part precipitated by the attitude of Mr Arcus because he 
gave the employees little or no opportunity to discuss what 
the learned Commissioner considered to be a genuine 
dispute about the terms of employment. His conclusion was 
that''the employees were never given an opportunity to deal 
with what was presented to them as a fait accompli a 
variation to their contract which would cause them financial 
impediment". Thus he concluded that the procedure which 
would have led to a fair dismissal was "foreshortened by 
the action to dismiss" and hence the dismissal was unfair. 
In my view, that was a conclusion amply justified by the 
evidence. As pointed out in Gromark Packaging v. The 
Federated Miscellaneous Workers Union of Australia, WA 
Branch (1992) 73 WAIG 220 and BHP Iron Ore Limited v. 
Transport Workers' Union of Australia, Industrial Union of 
Workers, W.A. Branch (supra), a determination as to the 
fairness or otherwise of a dismissal, involves a discretionary 
judgement on the part of the Commissioner before whom the 
matter is arbitrated. It is not for the Full Bench to retry the 
matter as if it was the arbitrator or otherwise of a particular 
dismissal. 

Although in the published reasons for decision the learned 
Commissioner made no reference, as the Appellant alleges 
in Ground 3 of the Grounds of Appeal, to the viability of 
reinstatement, I am far from convinced that that constituted 
an error justifying the intervention of the Full Bench. The 
learned Commissioner questioned both Mr Mackey and Mr 
Arcus about the possibility of reinstatement. Having regard 
to the fact that he delivered his decision and reasons therefor 
immediately upon the completion of the hearing, I consider 
it reasonable to suppose that he did not overlook that matter 
but, rather, did not consider that reinstatement was 
impracticable. Indeed, the questions put to Mr Arcus by the 
learned Commissioner regarding the matter give reason to 

believe that that was indeed his opinion. He put to Mr Arcus 
that the employees were in a difficult situation because 
having lost their job they needed work to survive and also 
obtained from Mr Arcus an admission that at least up until 
the time of the first meeting he had no reason to question 
their loyalty. In addition, the learned Commissioner, in his 
reasons for decision, addressed the allegation that Mr Todd 
had acted in detriment to the Appellant's business, but 
concluded that the evidence as to that was unreliable. 
Furthermore, I do not interpret the evidence of Messrs 
Mackey and Arcus to suggest that a proper working 
relationship for each of the employees was beyond 
redemption. In the circumstances, I do not regard the learned 
Commissioner as having erred, as the Appellant alleges. Of 
course, it is not the law that simply because an employer 
expresses his lack of trust in a dismissed employee that the 
Commission should not order reinstatement (see: Vamey v. 
Laura Ashley (Aust) Pty Ltd (1980) 47 SAIR 133). 

It follows that in my view the Commission below did not 
err in finding each of the employees to have been unfairly 
dismissed and ordering that they be reinstated. However, in 
my view, the learned Commissioner did err in the manner 
alleged in Ground 4 of the Grounds of Appeal. When fixing 
the compensation to be paid to Messrs White and Todd he 
failed to bring into account the money paid to them by the 
Appellant in lieu of notice. 

In determining the amount of compensation, the learned 
Commissioner used as a starting point the wages to which 
each of the employees would have been entitled to in the 16 
week period between the termination of their employment 
and the order for reinstatement. Although the learned 
Commissioner correctly took into account the earnings of 
each of the employees in that period, he did not take into 
account the fact that in the case of Mr Todd he was paid four 
weeks' pay in lieu of notice and in the case of Mr White, 
three weeks' pay in lieu of notice. This was despite the fact 
that in his published reasons for decision the learned 
Commissioner, correctly in my view, indicated that those 
payments would have to be taken into account in assessing 
compensation. In my opinion, by allowing the employees 
credit for the wages they would have earned for the full 
period of their unemployment without regard for the money 
paid in lieu of notice, the learned Commissioner effectively 
required the Appellant to pay wages to the employees twice 
during the period equated with notice. Patently, that was an 
error. 

The unchallenged evidence before the learned Commis- 
sioner clearly indicates that Mr White was paid $1,559.10 
and Mr Todd $2,078.80 in lieu of notice. It follows that, in 
my view, the compensation ordered to be paid by the learned 
Commissioner should be reduced accordingly. Thus, I 
would uphold the appeal and vary the order as it applied to 
the compensation made payable to Messrs White and Todd. 
Paragraph (4) of the order should be varied by substituting 
for die sum "$2,283.24", the sum "$724.14", and by 
substituting for the sum "$4,734.44", the sum 
"$2,655.64". 

COMMISSIONER GEORGE: I have had the opportunity 
of reading in draft form the Reasons for Decision of his 
Honour the Acting President and agree with his conclusions. 
I would dismiss appeal grounds 1 to 3 inclusive and ground 
4(ii), uphold appeal ground 4{i) and vary the Order issued 
in first instance in the terms set out by his Honour. In these 
circumstances it is not necessary to deal with ground 5. 

COMMISSIONER PARKS: I have read the Reasons for 
Decision prepared by the Acting President, I agree therewith 
and have nothing to add. 

Appearances: Mr PJ. Cookc on behalf of the Appellant 

Mr G.C. Sturman on behalf of the Respondent 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Arcus Refrigeration Service Pty Ltd 

and 
Metal and Engineering Workers' Union—Western Australia 

No. 770 of 1994. 
BEFORE THE FULL BENCH. 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

9 November 1994. 
Order. 

THIS matter having come on for hearing before the Full 
Bench on the 1st day of November, 1994, and having heard 
Mr P.J. Cooke on behalf of the Appellant and Mr G.C. 
Sturm an on behalf of the Respondent, it is this day, the 9th 
day of November, 1994, ordered as follows— 

(1) That the appeal No. 770 of 1994 be and is hereby 
upheld. 

(2) That paragraph (4) of the order be and is hereby 
varied by substituting for the sum "$2,283.24", 
the sum "$724.14", and by substituting for the 
sum "$4,734.44", the sum "$2,655.64". 

The Full Bench 
(Sgd.) G. L. FIELDING, 

[L.S.] Acting President. 

FULL BENCH— 

Appeals against decision of 
Industrial Magistrate— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Heather Janet Oliver and Kevin James Oliver trading as 

Club Sierra 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 647 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER C.B. PARKS. 
13 October 1994. 

Reasons for Decision. 
THE ACTING PRESIDENT: The Appellants, at all material 
times, carried on business in partnership under the style and 
firm name of Club Sierra. They were each charged upon 
complaint with a series of breaches of the Health Attendants 
Award 1979 as amended. They were also each charged on 
68 counts, 34 in respect of each of two named employees, 
of being in breach of Clause 22(1) of the Award in drat they 
failed to keep a true and correct time and wages record in 
relation to those employees. They were each charged on two 
counts, one in respect of each of the employees, of being in 
breach of Clause 6(1 )(a) of the Award in that they have 
failed to pay each of the employees one week's pay in lieu 
of notice upon termination. In addition, they were each 
charged on two counts of a breach of Clause 16(7)(b) of the 
Award in that they failed to pay each of the employees 

accumulated annual leave entitlements as prescribed by the 
Award. 

The Appellants pleaded not guilty to the charges. In short, 
their case was that they were not engaged in the industry to 
which the Award related and that the persons the subject of 
the complaints were not employees, but subcontractors. 
Alternatively, if they were employees they were employed 
as trainee managers and therefore not covered by the Award 
and it was the employees not the Appellants who brought 
the employment to an end. 

After a trial in the Industrial Magistrate's Court, the 
Appellants were found guilty of all of the charges. The 
learned Magistrate, in essence, rejected their evidence as 
being unreliable. They were each fined $200.00 on each of 
the 68 counts relating to the failure to keep proper time and 
wages records and each fined $500.00 on each of the other 
charges. In addition, they were each ordered to pay the 
unpaid wages for the period of notice and accumulated 
holiday pay, interest thereon and costs. 

The Appellants now appeal against the severity of the 
penalties imposed against them. Originally, they appealed 
against the finding that they were in breach of the Award 
as alleged, but on hearing of the appeal those Grounds of 
Appeal were abandoned. Essentially, the Appellants argue 
that in fixing the penalties His Worship failed to take into 
account the fact that the actions of one of them was the act 
of the other, because the breaches they were found to have 
committed were in respect of the business carried on by 
them in partnership. The Appellants contend that His 
Worship should have apportioned the penalties between 
them, as provided by section 166A of the Justices Act. That 
section, so far as is material, provides— 

"(1) Where 2 or more persons are charged with, and are 
severally convicted of, a simple offence of such 
a nature that the offence might not, in the peculiar 
circumstances of the case, have been committed 
by one of those persons without being committed 
by the other or others of them, then, if the offence 
is punishable by a fine, the justices convicting 
them may apportion among those persons, either 
equally or in such other proportions as the justices 
think fit, the fine that they might have imposed on 
one of them, had he been the only person 
convicted of the offence. 

(2) Where the offence mentioned in subsection (1) is 
an offence for which a minimum fine, irreducible 
in mitigation, is provided, that provision is 
satisfied by the apportionment, pursuant to this 
section, of not less than that minimum fine among 
the persons convicted." 

Further, the Appellants argue relying on the decision of 
Lloyd v. Lowth (Unreported, Supreme Court of Western 
Australia, Application Nos 1109 and 1110 of 1993, 3 
September 1993) that His Worship, in fixing the penalties 
for each breach, ought to have had, but did not have, regard 
to the aggregate penalty to ensure that it was proportionate 
to the totality of their unlawful behaviour. Counsel for the 
Appellants, Mr Kenner, submits that the aggregate penalty 
in respect of the failure to keep proper time and wages 
records, which was $13,600 for each of his clients, or 
$27,200 in total for the business, was utterly disproportion- 
ate to the totality of breaches found to have been committed 
by die Appellants. Likewise, aggregating the other penalties 
meant that the business was in effect fined the maximum 
penalty fixed by section 83(2) of the Industrial Relations Act 
1979 ("the Act") for each of the other breaches. The 
Appellants challenged the findings of His Worship that they 
showed "no form of remorse" they submit, as they did to 
His Worship, that they had a born fide belief that the Award 
did not apply to their business in respect of the two 
employees, or that the Award did not otherwise apply to the 
employees. 

The Respondent questions whether the provisions of 
section 166A of the Justices Act have any application, 
particularly because of the provisions of section 83(2) of the 
Act which fixed the maximum penalties. In any event, Ms 
Blaskett, as agent for the Respondent, argues that the 
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penalties were justified by reference to penalties previously 
sanctioned by the Full Bench in other cases and because His 
Worship was justified in finding that the Appellants showed 
no remorse for the breaches. Ms Blaskctt referred to Como 
Investments Pty Ltd v. McCorry (1993) 73 WAIG 2925 
where on appeal the Full Bench fixed a penalty of $900.00 
for a breach, over an extended period of time, relating to the 
requirement to keep time and wages records. A breach of 
that nature was said to be serious as having the potential to 
conceal underpayments. Furthermore, she referred, as did 
Mr Kenner, to the decision of the Full Bench in McCorry 
v. Bolivia Nominees Pty Ltd trading as Ballajura Tavern 
(1992) 72 WAIG 2521 where on appeal the Full Bench fixed 
a penalty of $100.00 for a series of 42 breaches of the 
provisions of an award requiring the employer to keep 
proper time and wages records, which breaches, unlike those 
of the Appellants, were admitted. Although Ms Blaskett did 
not suggest that those cases were to be taken as establishing 
a tariff, they were nonetheless a guide. On the basis of that 
guide, the penalties imposed on this occasion relating to the 
failure to keep time and wages records were not such that 
the Full Bench ought to interfere with His Worship's 
discretion. In respect of the other penalties, Ms Blaskett 
noted that they were only half the maximum provided by the 
statute and therefore reasonable. 

Section 83(8) of the Act provides that "unless otherwise 
prescribed the practice and procedure to be observed before 
an industrial magistrate's court shall be those observed in 
civil proceedings". The practice and procedure is otherwise 
prescribed, by Regulation 3(1) of the Industrial Relations 
(Industrial Magistrates' Courts) Regulations 1980. So far as 
is material, that subregulation provides that "(s)ubjectto the 
Act and to these regulations, proceedings before an 
industrial magistrate's court and in particular... the hearing 
and determination of a complaint and the costs and 
allowances to parties and witnesses shall be, with such 
modifications as circumstances require, those prescribed by 
the Justices Act 1902-1979, in respect of proceedings before 
justices for a simple offence". As noted by the Industrial 
Appeal Court in Blechynden trading as The Good, Hie Bad 
and The Ugly Mexican Restaurant v. The Federated Liquor 
and Allied Industries Employees' Union of Australia, West 
Australian Branch, Union of Workers (1989) 69 WAIG 
1008, the intent of the Regulations is that the procedure to. 
be followed in the industrial magistrate's court is set out in 
the Justices Act for a simple offence, modified both as the 
circumstances of the case require and as the Regulations 
themselves require. 

In my view, provisions of section 166 A of the Justices Act 
fall within the scope of Regulation 3(1) for the reason that 
it deals with the way in which a complaint may be 
determined. As Ms Blaskett rightly points out, the Regula- 
tion is expressed to be "subject to the Act and to these 
regulations", but there is nothing in the Regulations which 
is inconsistent with the application of section 166A of the 
Justices Act, nor in my view is there any provision of the 
Act, in particular section 83(2) which renders the provisions 
of section 166A of the Justices Act inapplicable. Section 
166A of the Justices Act necessarily requires the existence 
of the power to impose a penalty, such as is found in section 
83(2) of the Act. TTie penalties provided by section 83(2) of 
the Act are maximum penalties and that maxima remains 
unaltered by the provisions of section 166A of the Justices 
Act. Furthermore, section 166A of the Justices Act still 
leaves each of the co-defendants liable for the penalties 
prescribed by section 83(2) of the Act. What section 166A 
does is to allow, but does not compel, an Industrial 
Magistrate to apportion amongst co-defendants, either 
equally or in such other proportions as he thinks fit, the fine 
which might have been imposed on one of them had there 
only been one defendant. The position is, as Murray J 
pointed out in Lloyd v. Lowth (supra), where, in the case 
such as this, "there are two defendants before the Court who 
are prosecuted because they are partners in a business and 
therefore jointly and separately [liable for a breach of the 
Award] the Court is really empowered to consider them as 
being in substance the one defendant. Whilst they must of 
course be separately dealt with and separately punished, 

proper regard will be paid to ordinary sentencing principles 
if the two persons are considered as one legal entity and the 
proper sentence arrived at upon that basis, it then being 
apportioned between them". In short, section 166A of the 
Justices Act operates in much the same way as a plea in 
mitigation. 

In any event, even if section 166A of the Justices Act did 
not apply as such to proceedings in the industrial magis- 
trate's court, ordinary principles of sentencing would require 
the court to have regard to the fact that where breaches of 
an award are committed by two or more persons in their 
capacity as the proprietors of a business, regard should be 
had to the fact that the breach was committed by two or more 
interdependent persons in the prosecution of a single 
purpose, rather than by two or more persons independent of 
each other. The need to adopt such an approach is all the 
more so in the case, where, as here, the court orders the fine 
to be paid to the affected employees, pursuant to section 
83(6) of the Act. Were it otherwise, employees employed 
by a partnership would receive a higher payment than a 
person employed by a corporation or one person alone, even 
though the circumstances of the breach were essentially 
identical. The additional payment would increase with the 
number of partners. 

Furthermore, in a case where there is a series of similar 
breaches, regard must be had to the total effect of the 
penalties imposed to ensure that they are proportional to the 
aggregate wrong. Again, the position is, as explained by 
Murray J in Lloyd v. Lowth (supra)— 

"It is right, I have no doubt, to have regard to what 
has come generally to be described as the totality 
principle; that process by which, at the end of the 
imposition of penalty for a number of offences, each 
of which is proper in itself, the Court is obliged to take 
what was described in Mill v. The Queen (1988) 166 
CLR 59,62-3 as a last look at the process to determine 
whether what has been the result is an aggregate 
sentence or penalty proportionate to the totality of the 
.unlawful behaviour involved." 

Counsel for the Appellants concedes, and it is trite to say, 
that the appeal involves a challenge to what was essentially 
an exercise of discretion for His Worship. It is also trite to 
observe that in the circumstances it is not for the Full Bench 
to substitute its opinion for that of His Worship unless it is 
shown that there is some error in principle in the exercise 
of that discretion. 

His Worship appears not to have accepted the Appellants' 
assertion that they were ignorant of the obligation imposed 
on them by the Award. Again, that was a conclusion he was 
entitled to reach on the evidence. As the Respondent's agent 
indicated. His Worship was entitled to conclude that it was 
more than coincident^ that the initial rate of pay chosen by 
the Appellants for the employees was identical with that 
fixed by the Award. Although the Appellants contend that 
His Worship erred in finding that they showed no remorse 
for the breaches, on the evidence such a conclusion was one 
reasonably open to His Worship. Of course, it was not open 
on the basis that the Appellants chose to defend the matter, 
that was their right. On the other hand, the evidence does 
suggest that they did not merely decline to satisfy their 
obligations under the Award because of a genuine belief that 
they were not obliged to do so, but also because they were 
hostile to the concept of award regulations. Indeed, then- 
counsel at that time made much of the fact in his plea of 
mitigation that the Appellants were "sad" that they could 
not employ people under arrangements which suited them. 
Indeed, as His Worship observed, their counsel made much 
of the fact that regulation of the kind embodied in the Award 
was a burden that neither his clients nor this country ought 
to have to suffer. Whatever the Appellants might think of 
the award system, awards are as much a part of the law of 
the land as are the traffic laws and it is no excuse to say that 
they are a nuisance. 

Apart from referring to the fact that the complaints were 
contested to the very end and that the Appellants showed no 
form of remorse. His Worship did not indicate what 
considerations he took into account in fixing the penalties. 
That in itself is not sufficient to interfere with his discretion. 
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but if upon the facts the penalties appeal to be plainly unjust, 
the Full Bench is entitled to infer that in some way there has 
been a failure properly to exercise the discretion which the 
law reposes in His Worship. 

In the present case, there is no indication that His Worship 
took into account the fact that although there were two 
defendants, the breaches were essentially committed on 
behalf of their business. Indeed, in the lengthy submissions 
relating to penalty made by the complainant's agent and 
counsel for the defendants, no mention was made of the 
provisions of section 166A of the Justices Act, nor of 
sentencing principles, as outlined by Murray J in Lloyd v. 
Lowth (supra). Although there can be no question but that 
each of the Appellants as proprietors of an unincorporated 
business are properly to be taken as being liable for the 
breaches in question and are therefore each liable to a 
penalty, what one partner failed to do necessarily involved 
the other. They could not each keep separate and distinct 
time and wages records, nor could they each separately give 
the employees named in the complaints notice to terminate 
the employment, nor were each of the defendants obliged 
to make separate payments to the employees of accrued 
annual leave. In the circumstances, in assessing the penalties 
the Appellants ought be treated as if they were the one 
defendant. 

In the case of the breaches relating to the failure to keep 
proper time and wages records, the partnership was, in 
effect, fined $400.00 for each offence. By itself that could 
not be said properly to be a penalty which justified the 
interference of the Full Bench. The Full Bench has observed 
in the past, the requirement to maintain accurate time and 
wages records is an important requirement, if only because 
it provides employees with a means of ensuring that the 
minimum standards required by the law are satisfied. 
However, it does not follow that because there were 34 
breaches of the same kind involving each of the named 
employees, that it is appropriate to impose the same penalty 
34 times over, as did His Worship. The relevant complaint 
alleged, and His Worship must be taken to have found, that 
each of the breaches occurred on 34 consecutive weeks 
between the period of 29 November 1991 until 17 July 1992. 
In my view, it was an error by His Worship not to have 
regard to the fact that the breaches were, in effect, an 
ongoing misdeed over a period of approximately eight 
months. Indeed, the Respondent could well have made a 
complaint alleging a single breach between the period in 
question, as evidenced by a failure on consecutive weeks to 
meet that requirement, as indeed was found to have been the 
case in Como Investments Pty Ltd v. McCorry (supra). 
There was no suggestion on this occasion that the Appellants 
chose to keep records on some occasions and not on others. 
The records were not kept at any material time because, 
wrongly as it turns out, the Appellants did not regard 
themselves as being bound by the Award. Furthermore, His 
Worship does not appear to have looked at the penalties in 
globo. He appears to have appreciated that each of the 
Appellants were fined a total of $6,800 in respect of each 
of the named employees, but having regard to the 
circumstances and the conventional sentencing principles, 
a total penalty of $27,200 for continuous breaches of the 
same kind over a period of approximately eight months was 
nothing but unreasonable or plainly unjust. If the wages had 
accrued fortnightly rather than weekly, His Worship's 
approach would have resulted in a penalty of half that 
imposed, but it is difficult to see how it could be said that 
the wrong complained of was any less severe. Certainly the 
consequences to the employees would not have altered. 
Thus, in my view, it must be said that His Worship's 
discretion miscarried. 

In all of the circumstances, I consider the penalties fixed 
by His Worship in respect of the breaches of the requirement 
to maintain proper time and wages records as being grossly 
unreasonably and plainly unjust. I consider a more appropri- 
ate penalty to be $50.00 for each breach by each of the 
defendants. Effectively, that means a fine of $100.00 for the 
business, or a total of $3,400 in respect of each the 
employees, the subject of the complaints. 'Whilst in isolation 
such a penalty for each offence might appear to be lenient. 

in totality the penalties could not by any measure be said to 
be so, particularly if regard is had to the penalty imposed 
in the two cases to which the agent for the Respondent 
referred to. The aggregate penalty attributable to the partners 
in the business for all of the breaches arising under Clause 
22 of the Award is $6,800. 

In respect of the breaches for failing to give any notice 
of termination and failing to pay accrued annual leave, the 
business was effectively fined the maximum penalty 
prescribed by the Act, albeit so far as each of the partners 
of the business was concerned it was half the maximum. 
Again, there is no indication that His Worship took into 
account that it was essentially the business which was being 
charged with the breaches. Certainly, there was nothing to 
indicate that the business partnership was deserving of a fine 
equivalent to the maximum if it had been committed by one 
person. In the circumstances, again it must be said that the 
penalty is unreasonable and plainly unjust and thus that His 
Worship's discretion has miscarried. lit my opinion, a more 
appropriate penalty would be a fine for each of the offences 
of $200.00 for each of the Appellants, making a total for the 
business of $400.00 for each offence. 

CHIEF COMMISSIONER COLEMAN: I have had the 
advantage of reading the Reasons for Decision of the Hon. 
Acting President and agree that the fines should be varied 
as proposed. 

COMMISSIONER PARKS: I agree with the reasons for 
decision prepared by the Acting President, including the 
levels of penalties expressed as just in the circumstances. 

Appearances: Mr S.J. Kenner (of Counsel) on behalf of 
the Appellant. 

Ms D.A. Blaskett on behalf of the Respondent. 

#   

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Heather Janet Oliver and Kevin James Oliver trading as 
Club Sierra 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 
No. 647 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER C.B. PARKS. 
17 October 1994. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 20th day of September, 1994, and having heard 
Mr S.J. Kenner (of Counsel) on behalf of the Appellants and 
Ms D.A. Blaskett on behalf of the Respondent, it is this day, 
the 17th day of October, 1994, ordered as follows— 

(1) That the appeal be upheld; and 
(2) That in the decision of the Industrial Magistrate 

relating to the magnitude of the penalties in 
respect of— 
(a) Complaint No. 301 of 1993 be varied by 

imposing a fine of $50.00 against each 
defendant for each offence found to have 
been committed (being in total $1,700.00 for 
each defendant) in lieu of the fines imposed 
by the Industrial Magistrate and by fixing die 
alternative default remedy at 74 days' impris- 
onment in the case of the first named 
defendant and at 75 days' imprisonment in 
the case of the second named defendant; 
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(b) Complaint No. 302 of 1993 be varied by 
imposing a fine of $50.00 against each 
defendant for each offence found to have 
been committed (being in total $1,700.00 for 
each defendant) in lieu of the fines imposed 
by the Industrial Magistrate and by fixing the 
alternative default remedy at 68 days' impris- 
onment in each case; 

(c) Complaint Nos 55 of 1994, 56 of 1994, 57 
of 1994 and 58 of 1994 be varied by 
imposing a fine of $200.00 against each 
defendant in respect of each of the Com- 
plaints in lieu of the fines imposed by the 
Industrial Magistrate and by fixing the 
alternate default remedy at 8 days' imprison- 
ment for each defendant in respect of each 
complaint. 

By the Full Bench 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 

FULL BENCH—UNIONS— 
Application for Alteration 

of Rules— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

Nos. 570 and 909 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER R.N. GEORGE. 

2 November 1994. 
Reasons for Decision, (extempore) 

THE ACTING PRESIDENT: This is the unanimous 
decision of the Full Bench. 

The Full Bench has before it two applications to amend 
the constitutional rule of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch. In essence, the Union 
seeks to amend its constitutional rule to put beyond any 
doubt its capacity to retain the right to enrol as members 
employees who are parties to a workplace agreement and 
who would otherwise be eligible to be enrolled as members 
of the Union. 

Currently the proviso to Rule 4(6) of the Union's rules 
provides that no person shall be eligible to be a member of 
the Union "who is not an employee within the meaning of 
the Industrial Arbitration Act 1979". That provision, as 
Miss Blaskett for the Union has said, is a hangover from the 
now repealed Industrial Arbitration Act 1912, which 
required as a condition precedent to registration that the 
rules expressly exclude persons from membership who did 
not fall within the definition of a "worker" under that Act. 

The "Industrial Arbitration Act 1979" mentioned in Rule 
4(6) has since been retitled the "Industrial Relations Act 
1979". Furthermore, by section 4 of the Industrial Relations 
Amendment Act 1993 the Act has been amended in a way 
which now qualifies the definition of' 'employee'' in section 
7(1) by reference to section 7B of the Act. Section 7B, which 
is also a product of the Industrial Relations Amendment Act 
1993 (s.5), provides that employer and employee parties to 

a workplace agreement "are not, in relation to one another, 
within the definitions of 'employer' and 'employee'" 
respectively in section 7(1) of the Industrial Relations Act. 

The Union reasons, as a consequence of these new 
provisions, that employees who enter into a workplace 
agreement, pursuant to the Workplace Agreements Act 
1993, arc no longer "employees" for the purposes of the 
Industrial Relations Act and thus by operation of the proviso 
to Rule 4(6) of its Rules are no longer eligible to be members 
of the Union. The Union therefore proposes to delete the 
proviso in Clause 4(6) and to insert a new provision, as 
Clause 4(8), to provide that no person shall be eligible for 
membership "who is not an employee within the meaning 
of the Industrial Relations Act 1979 or the Workplace 
Agreements Act 1993". 

There have been no objections lodged with the Commis- 
sion to the Union's proposals. The Union has complied with 
the procedural requirements of section 62 and so far as is 
relevant, sections 55, 56 and 58 of the Industrial Relations 
Act and with the requirements of Regulation 98 of the 
Industrial Relations Commission Regulations 1980. In the 
circumstances, we see no good reason why the proposed 
amendments to the Union's constitutional rule should not 
now be made.* 

The repeal of Rule 4(6) can be justified on the basis that 
it is anachronistic and unnecessary because, unlike the 
provisions of the repealed Industrial Arbitration Act 1912, 
there is no longer a requirement that the rules expressly 
exclude persons who do not fit the definition of "em- 
ployee". The scheme of the Act, as it is really trite to say, 
and as was explained in Association of Professional 
Engineers, Australia (Western Australian Branch) v. The 
Civil Service Association of Western Australia (Inc.) and 
Others (1984) 65 WAIG 4, is that the registration of 
oiganisations is confined so far as is relevant, to organisa- 
tions of "employees" as defined in the Act. Thus, the 
express exclusion contained in Rule 4(6) is no longer 
necessary. Furthermore, to retain the proviso has the 
potential to unnecessarily limit the scope of the Union's 
constitutional rale. It is certainly arguable, although in my 
view by no means beyond doubt, that the provisions of 
section 7B of the Act now operate in the way suggested by 
the Union. Indeed, that appears to be the view of others for, 
as Miss Blaskett has mentioned, in Application A1 of 1994 
a submission was made on behalf of the Chamber of 
Commerce and Industry of Western Australia that the Union 
might not, as a result of the provisions of section 7B of the 
Act, have standing to represent certain persons in the 
workplace who have entered into workplace agreements. 

On my reading of the Workplace Agreements Act, it is 
not the intention of the legislation to deny employees who 
enter into workplace agreements under that Act the right to 
retain or, indeed, to seek membership of a union. Indeed, 
section 11 of the Workplace Agreements Act enables a 
union to be a party to a collective workplace agreement. 
Moreover, as Miss Blaskett has properly drawn to our 
attention, section 22(1 )(a) of the Act expressly provides that 
a workplace agreement cannot require a party thereto to 
cease to be, or otherwise become ineligible to be, a member 
of a union. 

Although, if the proviso to Rule 4(6) is deleted from the 
Union's Rules it is strictly not necessary to incorporate a 
provision such as that contemplated by Rule 4(8), such a 
provision nevertheless serves "a valuable practical pur- 
pose" as the Union suggests, by making "it clear that 
employees who are parties to a workplace agreement can 
become or remain members" of the Union. 

For these reasons we are unanimously of the view that 
both applications should both be granted in the terms in 
which they are made. 

Appearances: Ms D.A. Blaskett on behalf of the Appli- 
cant. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Nos. 570 and 909 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER R.N. GEORGE. 

2 November 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 2nd day of November, 1994 and having heard 
Ms D.A. Blaskett on behalf of the Applicant, there being no 
objection by the matter, the Full Bench being satisfied that 
the application should be granted in the terms in which they 
are made, it is hereby ordered that the Registrar be 
authorised to amend the rules of the Applicant by— 

(1) deleting the proviso to subrule 4(6); and 

(2) by inserting a new subrule 4(8) as follows— 

"(8) Provided further that in respect of all of the 
foregoing no person shall be eligible to 
become a member who is not an employee 
within the meaning of the Industrial Rela- 
tions Act 1979 or the Workplace Agreements 
Act 1993." 

By the Full Bench 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter of an application by "The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, 

Miscellaneous Workers Division, Western Australian 
Branch". 

No. 570 and 909 of 1994. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

2 November 1994. 
Decision. 

HAVING been directed by the Full Bench I have this 2nd 
day of November 1994 registered an alteration to rules of 
the abovementioned organization in terms of the order of the 
Full Bench in this matter. 

T.J. POPE, 
Deputy Registrar. 

FULL BENCH— 
Procedural Directions and 

Orders— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western Australia 
and Another 

and 

AOC Australia Pty Ltd. 

No 802 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

21 October 1994. 
Reasons for Decision. 

THE ACTING PRESIDENT; By an order dated 14 June 
1994 Beech C ordered certain employees of the Respondent 
then engaged in industrial action to return to work and, to 
that end, also ordered the Applicants and their officials to 
take such steps as may be necessary to get the employees 
to return to work. The relevant paragraphs of the order are 
as follows— 

"(1) That each of the employees of the Company, 
members of one or other of the Unions who are 
engaged in industrial action arising out of the 
dispute the subject of this application, cease such 
industrial action as soon as may be, but in any 
event, no later than 10.00 hours on die 17th day 
of June 1994 and thereafter work in accordance 
with their respective contracts of employment and 
refrain from commencing or taking part in further 
industrial action in respect of this matter until this 
Order is cancelled; and 

(2) That each of the Unions and their officials take all 
such steps as may be necessary to ensure that the 
industrial action ceases as soon as may be, but in 
any event no later than 10.00 hours on the 17th day 
of June, 1994 and that thereafter the Unions and 
their members refrain from engaging in any 
further industrial action in respect of this matter 
until this Order is cancelled; and" 

It is common ground that the order was purportedly male 
pursuant to section 44(6)(ba) of the Industrial Relations Act 
1979. Despite the order, it appears that the industrial action 
did not cease until on or about 22 June 1994. 

On 18 July 1994 the Registrar instituted proceedings 
against the Applicants pursuant to section 84A to enforce 
the order. Those proceedings were listed for hearing before 
the Full Bench on 27 July 1994. On that day the Applicants 
filed an application seeking to extend the time prescribed by 
section 49(3) of the Act to institute an appeal against the 
abovementioned paragraphs of the order and seeking to 
extend the time prescribed by Regulation 78 in which to seek 
the extension. 

The time prescribed by the Act for instituting an appeal 
of the kind now in question is 21 days from the date of the 
decision against which the appeal is brought. Thus the 
appeal proposed to be instituted by the Applicants is 
approximately 22 days out of time. Furthermore, by reason 
of the order being interim it is a "finding" and thus the 
Applicants not only require an extension of time but also a 
determination that the matter is of such importance that in 
the public interest that an appeal should lie (see: section 
49(2a). 
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It now seems settled that the Full Bench has the power 
to extend time prescribed by section 49 (see: Arpad Security 
Agency Pty Ltd v. Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, W.A. 
Branch (1989) 69 WAIG 1287.) The principles governing 
the exercise of the power to extend time for instituting 
appeals to the Full Bench are set out in Ryan v. Carnarvon 
Waste Disposal (1993) 73 WAIG 1752 and in Tip Top 
Bakeries v. Transport Workers' Union of Australia, Indus- 
trial Union of Workers, WA Branch (1994) 74 WAIG 1189, 
although in both those cases the appeal involved an order 
of a very different kind to that now in question. The order 
now under challenge was not a final order and most 
importantly did not purport to determine the dispute between 
the parties. Rather, it was an order made in die course of 
conciliation proceedings requiring the Applicants to take 
action, which in the opinion of the Commission was 
necessary to provide a proper environment in which the 
dispute could properly be resolved either by conciliation or 
by arbitration. Essentially, the exercise of the power to 
extend time calls for die exercise of a discretionary 
judgement having regard to the length of the delay in 
instituting the appeal, the reasons for that delay, the degree 
of prejudice, if any, to the respective parties and the extent 
to which the appeal raises an arguable case. 

The reasons for the delay are said to be that until the 
Applicants instructed solicitors with regard to the enforce- 
ment proceedings they were not aware that there were any 
grounds to challenge the order. When they were informed 
of those grounds they immediately instructed their solicitors 
to institute the present application in order that the appeal 
might be instigated, which is fair to say was done without 
further delay. 

If the prescribed time limits are to mean anything their 
must be good and cogent reasons to make exceptions to 
those limits (see: In re University Academic Staff Associa- 
tion of N.S.W. v. University of Sydney [1984] AR 501; 
Skelly v. Prouds Jewellers Pty Ltd (1994) 53 IR 3). Indeed, 
as pointed out in Skelly v. Prouds Jewellers Pty Ltd (supra) 
although there is a discretion in the Commission to extend 
the time for filing an appeal, such a discretion ought not be 
lightly or automatically exercised, particularly if the 
application is made after the time for appeal has expired (see 
also: Lucic v. Nolan and Others (1983) 45 ALR 411, 417; 
Hunter Valley Developments Pty Ltd v. Minister for Home 
Affairs and Environment (1985) 58 ALR 305, 310). The 
onus is therefore on the Applicant to convince the 
Commission that there are indeed good and cogent reasons 
for it to exercise the power because as Lockhart J mentioned 
in Hickey v. Australian Tfelecommunications Commission 
(1983) 47 ALR 517 at 523 the Applicant is seeking an 
indulgence. 

It is beyond question that the grounds of appeal raise an 
arguable case. Indeed, insofar as the order is directed 
towards employees and officials of the Union, none of 
whom were parties to the conference, the provisions of 
section 44(6a) of the Act would seem to provide the 
Applicant with an unanswerable argument. However, 
although steps have been taken to enforce the order as it 
applies to the Applicants, no steps have been taken to 
enforce the order as it purports to apply to the Applicants' 
officials or to the employees. Thus the appeal in respect of 
the parts of the order as it applies to those persons is at best 
academic on this occasion. 

Insofar as the order is directed to the Applicants it may 
be that as a consequence of the enforcement proceedings 
they will be at risk of the Full Bench imposing a sanction 
of the kind stipulated under section 84A of the Act, which 
would not otherwise be the case if the order was set aside 
on appeal. However, as pointed out in Lucic v. Nolan and 
Others (supra) and in Hunter Valley Developments Pty Ltd 
v. Minister for Home Affairs (supra) in considering whether 
or not to extend the time the Commission should not confine 
itself to the consequences for the Applicant of not extending 
the time. That is but one the facts to be considered, as is the 
fact that the Respondent does not oppose the Commission 
extending the time. It must be said that the Respondent has 
no immediate interest in the outcome of the appeal. The 

industrial action the subject of the order has long since 
finished and therefore the value of its ambivalence to any 
extension ought to be largely discounted. In any event as 
pointed out in Douglas v. Allen and Others (1984) 8 IR 288 
at 294 the mere fact that there is no prejudice to the 
Respondent by extending the time is not of itself sufficient 
to justify an extension of time. 

As previously indicated the order now in question was not 
a find order and most importantly did not purport to 
determine, even on an interim basis, the merits of the dispute 
between the parties. It was an order in the nature of an 
interim injunction requiring immediate action on the part of 
the Applicants and others. If, as the Applicants now 
complain, the order, as far as they were concerned, was too 
vague to be enforceable or otherwise imposed an obligation 
on them that was oppressive, the time to challenge that was 
before the obligation to comply with it arose. As things now 
stand one cannot help but come to the conclusion that the 
Applicants were not so much concerned with the fact that 
they were being required to take action which they could not 
comprehend or otherwise satisfy but with the fact that they 
have been prosecuted for the failure to comply with the 
order. The decided cases make a distinction between the 
situation, where an aggrieved litigant takes non-curial means 
to contest the decision and where through inaction the 
decision maker is led to believe that the matter has finally 
concluded (see: Hunter Valley Developments Pty Ltd v. 
Minister for Home Affairs (supra)). Here the Applicants not 
only did nothing to challenge the order until steps were taken 
to enforce the order but also, earlier, attempted to comply 
with the order without challenge or any attempt to seek a 
variation of its terms as was possible. 

Although as Mr LeMiere, counsel for the Applicants, 
claims to be the case, those who represented the Applicants 
before the Commission at the time the order was made were 
lay persons untrained in the law, one does not have to be 
trained in the law to appreciate that if an order is issued in 
terms that are consistently incomprehensible it is one which 
could and should be challenged. Much the same can be said 
of the claim that the order imposed an unreasonable 
obligation on the Applicants. There was nothing unusual 
about the form of the order, it was in terms that have become 
standard in the Commission over a period of at least ten 
years. Indeed, the Applicants have been recipients of orders 
in like terms on a number of occasions over those years. 
Whilst that does not make the orders valid nor estop the 
Applicants from challenging the veracity of such orders, it 
does suggest that the Applicants are not as ignorant of their 
rights and obligations under the Industrial Relations Act as 
is contended. The excuse that the officials of the Applicants 
were busy concentrating their energies negotiating with the 
Respondent on issues which led to industrial action the 
subject of the interim order is somewhat flimsy, given the 
length of time which expired before the appeal was 
instituted and given the consequences for the failure to 
comply with the order of which consequences is reasonable 
to suppose the Applicants, through their officials, would 
have been well aware given past practice in the Commission. 
It is difficult to accept that there were no other persons 
associated with the Applicants who could have taken steps 
to institute the appeal or even seek advice regarding the 
matter much earlier than was the case. 

By any measure the period of delay in instituting the 
appeal is significant. On this occasion the period of the delay 
requires the Commission, in effect, to double the time 
allowed for the lodgement of an appeal if the application is 
to be granted. In this respect, as in others, the situation now 
before the Full Bench is in marked contrast to that 
considered in Tip Top Bakeries v. Transport Workers' 
Union of Australia, Industrial Union of Workers, W.A. 
Branch (supra). As pointed out in Skelly v. Prouds Jewellers 
Pty Ltd (supra) at page 6, "(t)here is a public interest in the 
prompt institution of prosecution of litigation before the 
Commission. Indeed, the Act was designed with this as a 
feature. It follows that a successful litigant before the 
Commission is generally entitled to proceed on the basis that 
a decision in its favour will stand, in the absence of an appeal 
being filed within the time prescribed". In my respectful 



opinion, those observations are all the more relevant in a 
case such as the present where the challenge is to an order 
in the form of an interim injunction, the practical need for 
which has long since expired. There is no longer a question 
of the Applicants having to comply with the order, all that 
remains is to consider whether they in fact did so. In that 
respect, as presently advised I do not consider that it 
necessarily follows that because employees to whom the 
order was directed did not return to work at the time fixed 
by the order that the Applicants are thereby guilty of a 
breach of the order (cf: The Registrar v. The Civil Service 
Association of Western Australia Incorporated (1990) 70 
WAIG 981 at 982). 

For the foregoing reasons I am not convinced that the 
circumstances are such that the Commission should exercise 
its discretion to extend the time and thus the application for 
extension should be refused. 

COMMISSIONER KENNEDY: Matter No. 802 of 1994 
is an application by the Metals and Engineering Workers' 
Union—Western Australian Branch and the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch) ('the unions') for an extension 
of time for the filing of a notice of appeal. The appeal sought 
to be filed (numbered 801 of 1994) is against a decision of 
the Commission in Matter No. C 227 of 1994. The appeal 
application was made in the Commission's Registry on 27 
July 1994 along with the application for an extension of 
time. The decision sought to be appealed is an order by 
Commissioner Beech issued on 14 June 1994. 

A right of appeal existed for parties to the proceedings out 
of which the order of Beech C. issued. That right is conferred 
by section 49 of the Industrial Relations Act 1979 ('the 
Act'). Section 49(3) is relevant to the exercise of the right 
of appeal by a party. It provides that an appeal "shall be 
instituted within twenty-one days of the date of the 
decision". 

The applicants here seek leave for the institution of an 
appeal some 43 days after the decision issued; that is, 22 
days after the statutory limit provided in section 49(3) for 
appeal against it expired. No question that there is a 
discretionary power pursuant to section 27(l)(n) of the Act 
for the Full Bench to grant such leave is before us. 

The order against which the applicant unions wish to 
appeal contains a recital of facts. These are not the subject 
of any ground of appeal but bear summarising here given 
the grounds raised for an extension of time for filing an 
appeal against the order. Other uncontroversial detail before 
the Full Bench relevant to the application for an extension 
of time is added to the summary. 

At the time the employer referred the industrial dispute 
to the Commission on the 8 June 1994, strike action was 
being taken by employees covered by the two unions who 
were engaged by the employer (AOC Australia Pty Ltd) to 
cany out platform modification and hook-up work on the 
derrick barge DB100 as part of the Goodwyn "A" project 
on the North West Shelf Project. A conference pursuant to 
section 44 was convened by the Commission the following 
day. The unions were not represented by counsel at any 
conference proceedings. Nor was the employer. The 
conference continued on throughout the next day but 
without any resolution of the dispute. On that day (10 June 
1994) the Commission issued a statement and directed both 
the unions and the employer to undertake action, respec- 
tively, to secure a return to work "forthwith" and address 
the grievances raised. The conference was reconvened on 13 
June 1994 but there was no resolution of the dispute then 
or subsequently. The strike action continued. The confer- 
ence was adjourned on the basis that the parties would meet 
again in an effort to resolve the dispute and an agreed basis 
for a return to work. They did not achieve these outcomes. 
The strike continued. The following day the Commission 
issued the order against which the unions now seek leave 
to appeal with respect to its paragraphs (1) and (2). The order 
is not limited to the unions. It is directed against the 
employer as well in paragraphs (3) and (4) of the order. The 
employer has not appealed and does not complain now about 
those orders and does not support the unions' contentions 
with respect to the orders in paragraphs (1) and (2). 

The order issued by the Commission on 14 June 1994, 
exclusive of the recital, is as follows. 

(1) That each of the employees of the Company, 
members of one or other of the Unions who are 
engaged in industrial action arising out of the 
dispute the subject of this application, cease such 
industrial action as soon as may be, but in any 
event, no later than 10.00 hours on the 17th day 
of June 1994 and thereafter work in accordance 
with their respective contracts of employment and 
refrain from commencing or taking part in further 
industrial action in respect of this matter until this 
Order is cancelled; and 

(2) The each of the Unions and their officials take all 
such steps as may be necessary to ensure that the 
industrial action ceases as soon as may be, but in 
any event no later then 10.00 hours on die 17th day 
of June 1994 and that thereafter the Unions and 
their members refrain from engaging in any 
further industrial action in respect of this matter 
until this Order is cancelled; and 

(3) That the Company commission an independent 
report on that state of the toilet and shower waste 
disposal on the derrick barge DB100 and make 
that report available to the Unions; and 

(4) That the Company forthwith take all reasonable 
steps to reduce or rescheduled the continuous use 
of crawler cranes and forklifts on the barge deck; 
and 

(5) That either the Unions or the Company may, on 
giving 24 hours' notice to the other, apply to the 
Commission to vary or set arise the terms of 
paragraph (1), (2), (3) and (4) of this Order, 

(6) That this Order shall come into effect on the date 
hereof and shall cease to have effect upon the 
determination pursuant to s.44(9) of the Act of this 
matter or until further Order of this Commission. 

The Full Bench was informed that the right of review or 
challenge reserved in paragraph (5) of the order has not been 
exercised by the unions. 

The strike did not end until some 10 days after the order 
was issued. 

On 12 July the Commission's Registrar commenced 
enforcement proceedings against the unions with respect to 
paragraph (2) of the order. This action has been taken 
pursuant to section 84A of the Act. It is a requirement under 
the Act that conciliation occur prior to any such enforcement 
hearing; the corollary of which must be that a settlement 
could dispose of the action of enforcement. It is a fact that 
under the legislation the enforcement action could result in 
penalties being imposed on the unions. 

The unions say as a consequence of the Registrar's 
enforcement action they obtained legal advice. That advice 
was to the effect that the terms of the order sought to be 
enforced could be challenged. The unions then moved, with 
"breakneck" speed according to their counsel, to file the 
application for an extension of time to file an appeal. It was 
said that prior to this time the unions' officials were busy 
trying to end the strike the subject of the order and then were 
busy trying to resolve the issues in dispute. 

This submission for an extension of time deserves short 
shrift. These unions have long functioned within the 
jurisdiction of the Industrial Relations Act 1979 and its 
predecessor. The Commission, a creature of the statue, is 
enjoined to act expeditiously in dealing with industrial 
disputes. Conciliation conferences pursuant to section 44 are 
vitally important to that end. They are usually convened 
shortly after any notification of a dispute has occurred. No 
union would be in doubt of that. Parties to such matters are 
not usually represented by legal practitioners at such 
conferences. But the point is, it was as open to these unions 
as to the employer party to seek leave to be legally 
represented. That they did not so choose, and did not vary 
from that choice over the extent of the conference 
proceedings and including after the issue of the first 
statement and direction by Beech €., was a matter for them. 
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The fact that they chose and maintained that choice right up 
to the enforcement action as they did should not now be 
construed as the result of innocents abroad. These unions 
have a long and active history of participation in industrial 
matters across the State. On some occasions and at some 
locations this has involved what might be described as 
volatile, and sometimes very volatile, industrial disputes. 
They have been parties to many conciliation conferences 
over the years. It would be an incredible presumption of the 
Full Bench (constituted in part by two Commissioners) of 
what is after all specialist tribunal charged with dealing with 
industrial matters to suppose that on the occasion of this 
industrial dispute these unions attended the section 44 
conferences before Beech C. not knowing that one possible 
consequence was an order of the type issued. Further, and 
this needs to be emphasized, it would be an incredible 
presumption given the persistent record of the Commission 
in directing the Registrar to institute enforcement proceed- 
ings over orders of the type issued here, including occasions 
when these unions were parties, that the unions did not know 
or somehow did not understand the ramifications of the 
statement and direction of Beech C. let alone the order. And, 
most assuredly, the knowledge would have included 
cognisance of the range of penalties which might arise for 
these two unions. The belatedness of the recourse to legal 
advice should not be construed as a good reason for the 
unions' cause here. 

This leads to the submission by the unions that there is 
sufficient reasonable merit in the grounds of appeal sought 
to be brought for the application for extension of time to 
succeed. I have given this submission much thought, and I 
emphasize that because there is no doubt that the ramifica- 
tions of the grounds of appeal, if upheld, could be very 
serious for the conduct of industrial relations under the 
current legislation. But this significance alone is not 
determinative. The first question must be whether there is 
sufficient merit in the submissions on behalf of the unions 
to warrant an extension of time to enable them to pursue the 
grounds. 

In my view there is a fundamental flaw in the argument 
put as to reasonable merit. The argument is founded on the 
proposition that only by pursuing an appeal could the 
complaints against paragraph (2) of the order be canvassed 
and relief from what is said to be not only 'ultra vires' but 
onerous and unjust orders, with the prospect of penalties. 
But that was not the case at the time the order issued or 
since, including when the alleged breach occurred. 

The particulars of the two grounds of appeal which the 
unions seek to pursue are that the order did not inform the 
unions "exactly" what they had to do. Further it is said that 
the order imposed an unqualified obligation upon each of the 
unions which was not within die power of either union to 
achieve and that the Commissioner ignored this. 

But this state of "uncertainty" and claimed lack of power 
in the order, which is urged as sufficient reason now for an 
extension of time for an appeal against it to proceed, should 
be seen in context of the total order. Paragraph (5) of the 
order is significant. It provides that, subject only to notice 
to the other side, there was a right to return to the 
Commission with an application to vary its terms or have 
the order "set aside". TTie Full Bench has an affidavit before 
it which states that following the issue of the order officials 
of the union were endeavouring to take all steps possible to 
end the strike. If there was uncertainty as to what was 
expected of the unions by the Commission why didn't they 
return to Commission pursuant to the express right conferred 
on them and ask for an expression of the requirements of 
them in certain terms? If as the unions say they had no power 
or authority to do what they say the order requires, why did 
they not exercise the right conferred on it at first instance 
by the Commission to seek a "setting aside" of the order? 

rendered 'functus officio' by the issue of the order. The 
decision now sought to be complained about is an interim 
order. The rights per (5) of the order existed after its issue 
on 14 June. But the lack of exercise of that right by the 
unions remains unexplained and unjustified. 

And all of this needs to be seen in the context too of an 
application for an extension of time which would amount 
to more than double the time actually provided in the 
legislation for the filing of appeals. Counsel for the unions 
told the Full Bench that an extension of 22 days on top of 
the prescribed 21 days was not very significant. This 
proposition, which was put almost as self evident, has no 
foundation in this jurisdiction. What may be insignificant 
time in other jurisdictions can not be assumed as such here. 
The tests of significance must be based on the standards and 
norms expected in the conduct of industrial relations. 

The Act obliges expeditious action and reaction by the 
Commission in dealing with industrial matters and, in 
particular, with industrial disputes. The fact that the 
conciliation proceedings in this matter commenced just one 
day after the employer's application is nothing out of the 
ordinary in this jurisdiction. That the conciliation proceed- 
ings proceeded expeditiously as detailed in the recital is 
nothing out of the ordinary in this jurisdiction. That the 
response to compliance with the order (as described in the 
affidavit) was swift is nothing out of the ordinary in this 
jurisdiction. 

However, an application for an extension of time for the 
filing of an appeal against an interim order 22 days out of 
time is significant in this jurisdiction so far as the length of 
time involved is concerned and for its ramifications. Indeed 
the granting of this application for leave to appeal could send 
signals that section 49(3), with its prescription of 21 days, 
was no longer of much significance at all. That would 
amount to an important development in an industrial 
environment where the ongoing relationship between parties 
is served by not only expedition in proceedings and answers 
in this jurisdiction, but also by reasonable certainty about 
those outcomes, and particularly with respect to interim 
orders aimed at further conciliation or arbitration of a 
particular dispute. 

For these reasons the Full Bench should be cautious about 
extending the time allowed in the legislation for appeals to 
be filed. And when the length of time involved is significant, 
as it is here, there should be very good and cogent reasons 
justifying the delay before the Full Bench grants leave to file 
an appeal out of time. 

Another submission put by the unions in support of the 
application for an extension of time is that such a course 
would not prejudice the employer party. It is the case that 
the employer did not object to the unions' application for 
an extension of time. But having regard for the fact that the 
appeal sought to be pursued involves only those parts of the 
order of Beech C. which applies to the unions and does not 
go to the rights and obligations of the employer at all, little 
weight can be put on this. 

In all, I am not persuaded that there is good reason to 
allow the application. I would deny leave. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading in draft form the reasons for decision of His 
Honour the Acting President and of Kennedy C. I agree with 
their conclusion that leave to extend the time prescribed by 
section 49(3) of the Industrial Relations Act 1979 to institute 
an appeal should be refused and have nothing further to add. 

Appearances: Mr R. Le Miere QC with Mr R.D. Farrell 
(of Counsel) on behalf of the Applicants. 

Mr R.H. Gifford on behalf of the Respondent. 

There was no impediment to that course. The record of 
the matter at first instance shows the Commission was not 
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Industrial Relations Act 1979. 

Metal and Engineering Workers' Union—Western 
Australian and Another 

and 
AOC Australia Pty Ltd. 

No. 802 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
COMMISSIONER S.A. KENNEDY. 
COMMISSIONER R.N. GEORGE. 

21 October 1994. 

THIS matter having come on for hearing before the Full 
Bench on the 31st day of August, 1994, and having heard 
Mr R.L. Lc Miere QC and with him Mr R.D. Farrell (of 
Counsel) on behalf of the Applicants and Mr R.H. Gilford 
on behalf of the Respondent, it is this day, the 21st day of 
October, 1994, ordered as follows— 

That the application be and is hereby dismissed. 
The Full Bench 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

The principles governing the consideration of stay 
applications are v/ell known to the parties and nothing need 
be said about them on this occasion since the parties are 
idem as to their import. It is sufficient to say that I accept 
that the power should be used sparingly, although of course 
not so sparingly as to grant a stay only in exceptional cases. 
The decided authorities make it clear that in this jurisdiction 
something less than a special or exceptional case is required. 

There must be a serious question to be tried. Having 
regard to the history of the Awards in question and to the 
conduct of the parties with respect to these two Awards in 
the past, I have come to the conclusion that, on balance, 
there is a serious enough issue to be tried, although I do not 
wish to put the matter any higher than that 

There can be little doubt that the balance of convenience 
rests with the Appellants. I adhere to what I have previously 
expressed to be the case in Minister for Works v. Die 
Australian Builders' Labourers' Federated Union of Work- 
ers, Western Australian Branch (1994) 74 WAIG 1735, that 
is, that it is highly embarrassing, if not totally unsatisfactory 
to expect lower paid employees such as those covered by 
these two Awards to have to repay moneys which might be 
found to have been improperly paid. 

Therefore, I have formed the view that I should make 
orders staying both the orders of the Commission. I have not 
reached that decision with any great joy as I think ought to 
be obvious to those who have listened to the proceedings 
because, in my view, the spirit, if not the letter, of the State 
Wage Fixing Principles is that lower paid employees of the 
kind covered by these two Awards should be entitled to 
benefit from the $8.00 and, indeed, as Ms Smith has said, 
that is now better reflected in the recent National Wage 
Decision. However, that is not a matter which I ought to 
allow to cloud my judgement as to whether or not a stay 
should be granted and therefore, with a degree of diffidence, 
I have come to the conclusion that I ought to grant the stays. 

Appearances: Ms J.H. Smith (of Counsel) on behalf of the 
Appellant. 

Ms S.M. Jackson on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
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and 

The Australian Liquor, Hospitality and MisceUaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 1013 of 1994. 

The Minister for Community Services and Others 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 1015 of 1994. 

BEFORE HIS HONOUR THE ACTING 
PRESIDENT G.L. FIELDING. 

20 October 1994. 

Reasons for Decision, (extempore) 
THE ACTING PRESIDENT: These are applications to stay 
orders of the Commission made by the learned Chief 
Commissioner on or about 21 September last whereby he 
made adjustments to the rates of pay in two Awards, the 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Die Minister for Education; Employment and Training 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 1013 of 1994. 

BEFORE HIS HONOUR THE ACTING 
PRESIDENT G.L. FIELDING. 

20 October 1994. 

THIS matter having come on for hearing before me on the 
20th day of October, 1994, and having heard Ms J.H. Smith 
(of Counsel) on behalf of the Appellant and Ms S.M. 
Jackson on behalf of the Respondent, it is this day, the 20th 
day of October, 1994, ordered as follows— 

That the order made by the Commission on the 21st 
day of September, 1994 in Application No. 1613 of 
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Awards were not paid rates awards and thus, it is said, that 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Minister for Community Services and Others 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
No. 1015 of 1994. 

BEFORE HIS HONOUR THE ACTING 
PRESIDENT G.L. FIELDING. 

20 October 1994. 
Order. 

THIS matter having come on for hearing before me on the 
20th day of October, 1994, and having heard Ms J.H. Smith 
(of Counsel) on behalf of the Appellants and Ms S.M. 
Jackson on behalf of the Respondent, it is this day, the 20th 
day of October, 1994, ordered as follows— 

That the order made by the Commission on the 21st 
day of September, 1994 in Application No. 1557 of 
1993 be and is hereby wholly stayed pending the 
hearing and determination of Appeal No. 1014 of 1994. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Romeo and Juliet's Hair Design 

and 
Michelle Luise Marotta. 

No. 851 of 1994. 

BEFORE HIS HONOUR THE ACTING PRESIDENT 
G.L. FIELDING. 

4 November 1994. 
Reasons for Decision. (extempore) 

THE ACTING PRESIDENT: This is an application to stay 
the operation of an order made by Mr Commissioner George 
on 22 July 1994 in Application No. 232 of 1994 ordering 
the Applicant to reinstate the Respondent in its employ. 

The application for the stay was filed on 12 August last, 
the same day on which a Notice of Appeal was filed. As I 
understand it, the appeal has not yet been set down for 
hearing because of the need on the part of the Applicant to 
complete the necessary preliminaries. 

At all events, the stay application was listed for hearing 
on 21 September last. On that day the matter was adjourned 
sine die because, although the Applicant's proprietor 
appeared in person, his agent could not be present. The 
Applicant asked for the adjournment in order that it could 
be represented by its agent As I recall the matter, the agent 
for the Respondent did not oppose the adjournment which 
was granted, albeit I might say somewhat reluctantly, 
because the Applicant's agent had not complied with the 
procedural directions. 

No attempt was made by the Applicant, or its agent, to 
have the matter relisted until on or about 31 October last, 
that is some five weeks after the matter was first listed for 
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hearing. Now, of course, the matter has been listed for this 
date. Again the Applicant's agent has not appeared, nor, 
indeed, has the Applicant. Not surprisingly, the Respondent 
has asked that the matter be struck out for want of 
prosecution. 

In my view, the application ought to be dismissed and I 
intend to so order. It is now almost three months since the 
Notice of Appeal was lodged. Moreover, it is five weeks 
since the stay application was last adjourned and still, it 
seems, that the Applicant is not in a position to proceed with 
the application. The nature of an application for a stay is 
such that it must be dealt with expeditiously. There is no 
point in staying an order of this kind three months after it 
has been made. In the circumstances, I propose to exercise 
my discretionary judgement by dismissing the application. 

Appearances: No appearance on behalf of the Applicant 
Mr T.C. Crossley on behalf of the Respondent 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Romeo and Juliet's Hair Design 

and 
Michelle Luise Marotta. 

No. 851 of 1994. 
BEFORE HIS HONOUR THE ACTING PRESIDENT 

G.L. FIELDING. 
4 November 1994. 

Order. 
THIS matter having come on for hearing before me on the 
4th day of November, 1994, and there being no appearance 
on behalf of the Applicant and Mr T.C. Crossley on behalf 
of the Respondent, it is this day, the 4th day of November, 
1994, ordered as follows— 

That the application be and is hereby dismissed. 
(Sgd.) G.L. FIELDING, 

[L.S.] Acting President. 

PRESIDENT—UNIONS 
Matters dealt with 

under Section 66— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ian Chester Westall 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers. 

No. 927 of 1994. 

BEFORE HIS HONOUR THE ACTING 
PRESIDENT G.L. FIELDING. 

19 October 1994. 
Order. 

THIS matter having come on for hearing before the me on 
the 19th day of October, 1994, and having heard Mr L. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 



Young on behalf of the Applicant and Mr S.R. Edwards (of 
Counsel) on behalf of the Respondent, it is this day, the 19th 
day of October, 1994, ordered as follows— 

That the application be and is hereby adjourned sine 
die. 

(Sgd.) G.L. FIELDING, 
[L.S.] Acting President. 

ACI PLASTICS BENTLEY ENTERPRISE 
AGREEMENT 1994 
No. AG 104 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ACI Plastics Packaging Bentley 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch and Others. 

No. AG 104 of 1994. 
COMMISSIONER C.B. PARKS. 

14 October 1994. 
Order. 

Registration of an Industrial Agreement 
No. AG 104 of 1994. 

HAVING heard Mr J.N. Uphill on behalf of the Applicant, 
and the being no appearance on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrie Relations Act 1979 hereby orders— 

That the document titled the ACI Plastics Bentley 
Enterprise Agreement 1994, and signed by me for 
identification, be registered as an Industrial Agreement 
and such shall commence to operate in accordance with 
Clause 5.—Date and Period of Operations and Review, 
thereof. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as the ACI Plastics 

Bentley Enterprise Agreement 1994. 

2.—Arrangement. 
Title 1 
Arrangement 2 
State Wage Principles 3 
Incidence and Parties Bound 4 
Date and Period of Operations and Review 5 
Relationship to Parent Award 6 
Single Bargaining Unit 7 
Wage Increases 8 

3.—State Wage Principles. 
(1) It is a condition of this Agreement that there shall be 

no further wage increases for its life except when consistent 
with a State Wage Case Decision. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
application by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with pay or long service leave 
with pay. 

4.—Incidence and Parties Bound. 
This Agreement shall apply to and be binding upon ACI 

Operations Limited trading as ACI Plastics Packaging 
Bentley, the organisation of employees set out below and all 
persons employed by ACI Plastics Packaging Bentley in its 
operations located at 37 Ewing Street, Bentley who are 
members or who are eligible to become members of the 
Australian Liquor, Hospitality and Miscellaneous Workers' 
Union, Miscellaneous Workers' Division/WA Branch, the 
Australian Electrical Electronics, Foundry and Engineering 
Union/WA Branch, the Metals and Engineering Workers 
Union/WA Branch and the Shop, Distributive and Allied 
Employees' Association of WA. 

5.—Date and Period of Operations and Review. 
(1) This Agreement shall operate from the commence- 

ment of the first pay period beginning on or after 22 July 
1994 and shall remain in force for a period of two (2) years 
and will not continue in force after its expiry unless renewed. 

(2) The parties will review this Agreement one month 
prior to its cessation. 

(3) The parties will assess achievements in productivity 
and efficiency during the term of this Agreement. 

(4) Following the process of reviewing this Agreement it 
will be renewed or replaced by another Agreement or 
cancelled as appropriate. 

6.—Relationship to Parent Award. 
(1) This Agreement shall operate in conjunction with the 

Plastics Manufacturing Award 1977, the Metal Trades 
(General) Award and the Shop and Warehouse (Wholesale 
and Retail Establishments) Award, provided that where 
there is any inconsistency between this Agreement and the 
Award, the provisions of this Agreement shall prevail to the 
extent of the inconsistency. 

(2) All relevant information (subject to confidential 
information being withheld) to enable effective monitoring 
of the implementation of the Agreement shall be provided 
to the single bargaining unit 

7.—Single Bargaining Unit. 
(1) A single bargaining unit has been formed which 

includes representative employees from all sections of the 
enterprise and the union covered by this Agreement. 

8.—Wage Increases. 
(1) Wage increases as provided for in subclause (2) of this 

Clause, shall be paid for the implementation of the measures 
detailed. 

(2) Subject to subclause (1) above, wage increases will 
be paid on the wages currently being paid as follows: 3% 
upon ratification of the said Agreement and further increase 
of 1.5% after 3 months and 6 months respectively, providing 
the appropriate targets as outlined in Appendix 2, are 
achieved in the time frame stipulated (see Appendix 
3—Wage Schedule). These wage increases shall be paid to 
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employees covered by the Agreement for the duration of the 
Agreement. 

Parties to the Agreement. 

Appendix 3. 

Wage Schedule—ACI Plastics Enterprise Bargaining 
Agreement 1994. 

SIGNED on behalf of 
ACI PLASTICS PACKAGING, 
BENTLEY 

SIGNED on behalf of 
AUSTRALIAN LIQUOR, 
HOSPITALITY AND 
MISCELLANEOUS WORKERS 
UNION, MISCELLANEOUS 
WORKERS DIVISION, 
WEST AUSTRALIAN BRANCH 

SIGNED on behalf of the 
AUSTRALIAN ELECTRICAL 
ELECTRONICS, FOUNDRY 
AND ENGINEERING UNION 
WESTERN AUSTRALIAN 
BRANCH 

SIGNED on behalf of the 
METALS AND ENGINEERING 
WORKERS UNION, WESTERN 
AUSTRALIAN BRANCH 

SIGNED on behalf of the 
SHOP, DISTRIBUTIVE & 
ALUED EMPLOYEE'S 
ASSOCIATION OF WA 

) 
) 
) (Signed by J. McNamara) 

J. McNAMARA 

(Signed by Helen M Creed) 
HELEN CREED (Secretary) 

) 
) 
) (Signed by W E Game) 

W.E. GAME (Secretary) 

(Signed by J Sharp-Collett) 
JOHN SHARP-COLLETT 

(Secretary) 

) (Signed by Mark Bishop) 
MARK BISHOP (Secretary) 

Current Wage 
(Award plus 

3.8% 1993 EBA 
productivity 

incrsass (Column 1) 

Column 1+3% Column 1+4.5% Column 1+6% 

Production Trainee 
(Grade 1) 
Production Machine 
Assistant (Grade 2) 
Machine Attendant 
(Grade 3) 
Machine Operator/ 
Setter (Grade 4) 
Leading Hand/ 
Setter (Grade 5) 
Production Systems 
Controller Trades- 
person (Grade 6) 
Foiklift Driver 
(Storeperson 
Operator Grade 2) 
Electrical Fitter 

337.8 

346.40 

355.30 

378.40 

400.20 

433.20 

416.30 

433.20 

(Upon 
Ratification) 

347.90 

356.80 

366.00 

389.75 

412.20 

446.20 

428.80 

446.20 

(After 3 
Months) 

353.00 

362.00 

371.30 

395.40 

418.20 

452.70 

435.00 

452.70 

(After 6 
Months) 

358.10 00 

367.20 

376.60 

401.10 

424.20 

459.20 

441.30 

Appendix 1. 

General Philosophy. 

(1) It is recognised that all of our people need to become 
more quality focused. To this end the objectives of the Total 
Quality Management program have been adopted as the first 
step in achieving this goal. 

(2) With the need to maintain a high level of efficiency 
and quality levels the company is seeking to address the high 
level of one day absences, with the requirement that all sick 
days, other than the first two days in any one calendar year, 
will require a qualifying Doctor's certificate. 

(3) To improve machine efficiency, all EPS wheel 
changes will be done on the run, unless maintenance 
requirements determine otherwise. 

Appendix 2. 

Performance Targets. 

(1) PET Regrind Targets 

After 3 months—1.5% of total throughput 
After 6 months—1.0% of total throughput 

(2) Blow Moulding Productivity Targets 

Efficiency improvement after 3 months 3% 
Efficiency improvement after 6 months 6% 

Where efficiency is measured by: 

total no. of bottles packed 

total no. of bottles cycles 
and the baseline figure is 78% 

(3) Credits 

A reduction in the product credit returns to: 

1.0% of sales after 3 months 
0.5% of sales after 6 months 

where the percentage is measured by: 

$ Value of Returns 

total $ Value of sales 

BERKELEY CHALLENGE INDUSTRIAL 
AGREEMENT 

No. AG 127 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' Federated Union of 

Workers, Western Australian Branch 
and 

Berkeley Challenge Pty Ltd. 
No. AG 127 of 1994. 

Berkeley Challenge Industrial Agreement. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 November 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 127 of 1994. 

HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Berkeley 
Challenge Industrial Agreement, signed for me for 
identification, Ik registered as an Enterprise Bargain- 
ing Industrial Agreement and shall take effect on the 
first pay period on or after the 4th day of November, 
1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 



Schedule. 
1.—Tide. 

This Agreement will be known as the 'Berkeley Chal- 
lenge Industrial Agreement'. 

2.—^Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. No Extra Claims 
13. Industry Standards 
14. Ratification 

Appendix A 

3.—Area and Parties Bound. 
This is an Agreement between the Australian Builders' 

Labourers' Federated Union of Workers, Western Austra- 
lian Branch (hereinafter referred to as the "Union") and 
Berkeley Challenge Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—Application. 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978 (the 
"Award"). 

5.—Duration. 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 
14.—Ratification of this Agreement and shall continue in 
effect until the 31st day of July, 1995. Provided that nothing 
in this clause shall prevent the implementation of a 
comprehensive enterprise agreement as detailed in Clause 
9.—Enterprise Agreement of this Agreement. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement. 

6.—Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in 
Clause 46.—Settlement of Disputes of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978. 

7.—Single Enterprise. 
It is agreed that this Agreement applies in respect of a 

single enterprise as defined in Clause 41A(2) of the WA 
Industrial Relations Act 1979, as amended. 

8.—Relationship With Awards. 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—Enterprise Agreement. 
It is agreed that in the event of the Union and the 

Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the WA Industrial 
Relations Act 1979, as amended. 

10.—Wage Increase. 
This Agreement provides for the payment of a 7.5% 

increase in the Award hourly rate resulting in the wage rates 

at the date of ratification as expressed in Part 1 in Appendix 
A of this Agreement. A following wage increase identified 
in this clause shall be payable as a further instalment of 2.5% 
on the first pay period on or after 1st February, 1995 
resulting in die wage rates also contained in Part 2 in 
Appendix A of this Agreement 

11.—Relativities. 
The relativities in base rate and supplementary payments 

as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.—No Extra Claims. 
The Union agrees not to pursue any extra claims against 

the Company for the life of this Agreement except in the 
event that the annual Consumer Price Index exceeds the 
amounts provided for in this Agreement. 

13.—Industry Standards. 
It is a term of this Agreement that the Company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction + Building Unions Superannu- 
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

14.—Ratification. 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period 
on or after the 19th day of October, 1994. 

R; KINNEY C. MARROLLO 
STATE SECRETARY ON BEHALF OF THE 
ON BEHALF OF THE COMPANY 
UNION 

Dated this 19th day of October, 1994. 

Appendix A. 
Part 1 Part 2 

Date of Ratification 1 February 1995 
Hourly Weekly Hourly Weekly 
Rate Rate Rate Rate 

Labourer Group 1 $12.77 $485.26 $13.07 $496.66 
Labourer Group 2 $12.31 $467.78 $12.60 $478.80 
Labourer Group 3 $11.98 $455.24 $12.25 $465.50 

COMMERCIAL BLASTING INDUSTRIAL 
AGREEMENT 

No. AG 131 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 
Commercial Blasting Pty Ltd. 

No. AG 131 of 1994. 

Commercial Blasting Industrial Agreement. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 November 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 131 of 1994. 

HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
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and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Commercial 
Blasting Industrial Agreement, signed for me for 
identification, be registered as an Enterprise Bargain- 
ing Industrial Agreement and shall take effect on the 
first pay period on or after the 4th day of November, 
1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement will be known as the 'Commercial 

Blasting Industrial Agreement'. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. No Extra Claims 
13. Industry Standards 
14. Ratification 

Appendix A 

3.—Area and Parties Bound. 
This is an Agreement between The Operative Painters' 

and Decorators' Union of Australia, West Australian 
Branch, Union of Workers (hereinafter referred to as the 
"Union") and Commercial Blasting Pty Ltd (hereinafter 
referred to as the "Company") in the State of Western 
Australia. 

4.—Application. 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978 (the 
"Award"). 

5.—^Duration. 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 
14.—Ratification of this Agreement and shall continue in 
effect until the 31st day of July, 1995. Provided that nothing 
in this clause shall prevent the implementation of a 
comprehensive enterprise agreement as detailed in Clause 
9.—Enteiprise Agreement of this Agreement 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement. 

6.—Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in 
Clause 46.—Settlement of Disputes of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978. 

7.—Single Enterprise. 
It is agreed that this Agreement applies in respect of a 

single enterprise as defined in Clause 41A(2) of the WA 
Industrial Relations Act 1979, as amended. 

8.—Relationship With Awards. 

This Agreement shall be read wholly in conjunction with 
the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—Enterprise Agreement 

It is agreed that in the event of the Union and the 
Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the WA Industrial 
Relations Act 1979, as amended. 

10.—Wage Increase. 

This Agreement provides for the payment of a 7.5% 
increase in the Award hourly rate resulting in the wage rates 
at the date of ratification as expressed in Part 1 in Appendix 
A of this Agreement. Apprentices will receive a 7.5% 
increase on the rates of pay determined in accordance with 
the Award. A following wage increase identified in this 
clause shall be payable as a further instalment of 2.5% on 
the first pay period on or after 1st February, 1995 resulting 
in the wage rates also contained in Appendix A at Part 2. 

11.—Relativities. 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.—No Extra Claims. 

The Union agrees not to pursue any extra claims against 
the Company for the life of this Agreement except in the 
event that the annual Consumer Price Index exceeds the 
amounts provided for in this Agreement 

13.—Industry Standards. 

It is a term of this Agreement that the Company will 
continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction + Building Unions Superannu- 
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund 

14.—Ratification. 

The signatures that follow testify to the fact that this 
Agreement shall come into effect from the first pay period 
on or after the 21st day of October, 1994. 

T.ROBINSON 
STATE SECRETARY ON BEHALF OF THE 
ON BEHALF OF THE UNION COMPANY 

Dated this 21st day of October, 1994. 

Appendix A. 
Part 1 Part 2 

Date of Ratification 1 February 1995 
Hourly Weekly Hourly Weekly 
Rate Rate Rate Rate 

Sign writers, $12.97 $492.86 $13.28 $504.64 
Painters, Glaziers 



CSR LIMITED—COTTESLOE REFINERY 
(ENTERPRISE BARGAINING) AGREEMENT 1994 

No. AG 103 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
CSR Limited Sugar Division 

and 
The Australian Workers' Union, West 

Australian Branch, Industrial 
Union of Workers and Others 

No. AG 103 of 1994. 
CSR Limited—Cottesloe Refinery 

(Enterprise Bargaining) Agreement 1994 
SENIOR COMMISSIONER G.G. HALLIWELL. 

4 November 1994. 
Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 103 of 1994. 
HAVING heard Mr G. Lawrence with Mr D. Archibald on 
behalf of the Applicant and Mr S. Booth on behalf of the 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers and Mr D. Forster with Mr G. 
Curtis and Mr I. Ripp on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and Mr D. Forster on behalf of The 
Construction, Mining, Energy, Timberyards Sawmills and 
Woodworkers Union of Australia—Western Australian 
Branch, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the following schedule titled the CSR Lim- 
ited—Cottesloe Refinery (Enterprise Bargaining) 
Agreement 1994, signed for me for identification, be 
registered as an Enterprise Bargaining Industrial 
Agreement to take effect on the first pay period 
commencing on or after the 25th day of October, 1994. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

The Enterprise Agreement shall be referred to as the 'CSR 
Limited—Cottesloe Refinery (Enterprise Bargaining) 
Agreement 1994'. 

2.—Arrangement. 
1. Tide 
2. Arrangement 
3. Scope of and Parties to this Agreement 
4. Relationship to Parent Award 
5. Single Bargaining Unit 
6. Aims and Objectives of the Agreement 
7. Joint Consultative Committee (JCC) 
8..Grievance and Dispute Settlement Procedures 
9. Commitments 

10. Wages 
11. Ibrm of Agreement 

Attachment 1 
Attachment 2 
Signatories 

3.—Scope of and Parties to This Agreement. 
(1) This Agreement shall apply to and be binding on CSR 

Limited ('the Company'), the organisations of employees 
party to the Agreement and all persons employed by the 
Company in or in connection with the Company's sugar 
refining at Mosman Park and North Fremantle who are 
members of or persons eligible to be members of the 
organisations of employees party to this Agreement. 

(2) Die parties to this Agreement are: 
(a) The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers ('the 
AWU'); 

(b) Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) 
('the AEEFEU'); 

(c) The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia— 
Western Australian Branch ('the CMETU'); 

(d) CSR Limited (Sugar Division). 

4.—Relationship to Parent Award. 
This Agreement shall be used and interpreted wholly in 

conjunction with the Sugar Refining Award No. A 41 of 
1982 ('the Award'). Where there is any inconsistency 
between this Agreement and the Award, this Agreement 
shall prevail to die extent of any inconsistency. 

5.—Single Bargaining Unit. 
(1) In accordance with the State Wage Decision in Matter 

No. 1752 of 1991 [72 WAIG 191], the employees and 
organisations of employees covered by this Agreement have 
formed a Single Bargaining Unit in respect to the 
Company's sugar refining operations at Mosman Park and 
North Fremande ('the Enterprise'). 

(2) The Single Bargaining Unit will ensure that the 
framework of this Enterprise Agreement is adhered to by 
regularly conferring with management through regular 
meetings of the Joint Consultative Committee ('JCC'). 

(3) The Single Bargaining Unit will assist in the 
implementation of measures that are designed to improve 
the efficiency and productivity of the Enterprise that have 
been agreed to by the parties. 

6.—Aims and Objectives of the Agreement. 
(1) The parties to this Agreement endorse the following 

statements: 
(a) The parties to this Agreement are committed to 

achieving improvements in productivity, effi- 
ciency and flexibility which in turn will signifi- 
candy increase the Enterprise's Cottesloe Sugar 
Refineries' competitiveness in industry and offer 
safe, secure and worthwhile employment for its 
employees. 

(b) The operadons of the Enterprise need to improve 
and grow so that it becomes an internationally 
compedtive producer and distributor of sugar. 

(c) The type of business wanted and the elements 
necessary to achieve that are mutually recognised. 

(d) The critical elements are: 
(i) Continual Improvement; 

(ii) Employee Participation; 
(iii) A Tbtal Quality Culture; 
(iv) International Competitiveness; 
(v) Safe and Rewarding Work; 

(vi) A Customer Service Focus. 
(2) The objectives of this Agreement are: 

(a) To improve the efficiency and productivity of the 
Enteiprise by ensuring management and labour 
practices are more closely attuned to current and 
future needs and objectives of the Enterprise. 

(b) lb develop an environment of continuous im- 
provement which is conducive to a flexible work 
organisation able to respond to changing demands 
in the industry. 

(c) To benchmark other organisations that are leaders 
in the field of increased efficiency and productiv- 
ity and where appropriate utilise this information 
in implementing change. It is noted that consult- 
ants may also be involved in this process. 

(d) Maximise rewards to employees and enhance their 
security of employment. 
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(e) If redundancies are required as a result of the 
introduction of new technology or changes to the 
business due to competitive pressures, CSR will 
meet with the SBU and negotiate a redundancy 
package. 

(3) Productivity and efficiency improvement program: 
(a) The parties are committed to a productivity and 

efficiency improvement program which is to be in 
two major stages. 

(b) The agreement will complement current initia- 
tives on: 

(i) consultation at site level; and 
(ii) continuation of award restructuring; and 

(hi) continuous improvement; and 
(iv) becoming a quality company; 
(v) easily understood factual data; 

(vi) occupational Health and Safety Manage- 
ment; 

(vii) Environmental Management. 
(c) To ensure the meeting of objectives of this 

Agreement the Unions are committed to the 
maintenance of a Single Bargaining Unit (SBU), 
and the parties are committed to the maintenance 
of the Joint Consultative Committee (JCC), which 
will ensure that the frame work for the Enterprise 
Bargain is adhered to by regularly conferring on 
all issues raised and assisting in die implementa- 
tion of measures designed to improve the effi- 
ciency mid productivity of Cottesloe Refinery. 

(4) Stage One: 
(a) There is ongoing recognition and commitment to 

constructively implement the following initia- 
tives: 

• The company has commenced the intro- 
duction of TQM Programme known as the 
Building in Quality (BIQ). As an integral 
step in the overall continuous improve- 
ment program the parties recognise a 
commitment to the implementation of 
Continuous Improvements. This is a sig- 
nificant aspect of the overall Quality 
program that Cottesloe Refinery is imple- 
menting. lb obtain the maximum benefits 
from die continuous improvement pro- 
gram all employees are committed to 
co-operating with the program and imple- 
menting continuous improvement activi- 
ties as a normal component of their job. 
All employees will become familiar in 
BIQ concepts and skills through training 
and involvement in project work. 

® lb support the implementation of BIQ, 
work groups on site will begin the process 
of moving toward autonomous work 
teams. It is recognised that this is a process 
which may take some years to complete 
but the parties are committed to this 
concept as the most logical way to achieve 
the full benefits that are available to the 
company and employees through 
workplace reform. 

• The development of a skills based classifi- 
cation structure appropriate for wages 
employees. The classification structure 
will provide employees with a structured 
career path based on the acquisition and 
use of skills, appropriate to the needs of 
the business. 

(b) In Stage 1 the following measures will be 
implemented to ensure that the refinery is capable 
of meeting market demand: 

• Workgroups will identify Key Perform- 
ance Indicator (KPI's) relevant to their 
work area and will begin to record and plot 
data. 

• Improvement Projects will be identified 
and teams will be formed and begin 
operating to work on these problem areas. 

• A plan will be developed for the implem- 
entation of autonomous work teams, in- 
cluding initiatives which may include: 

— The removal of Bundy Clocks on 
site; 

— Cross functional teaming; 
— External customer contact; 
— Production scheduling and work 

organisation. 
• A training plan will be developed and 

implemented for all employees to ensure 
that they have the rjecessary skills required 
by the company. 

• Consistent with Award Restructuring Prin- 
ciples employees will undertake a wider 
range of duties within their relevant 
stream, ie. production or maintenance. 
Consistent with this clause it is agreed that 
the measures in Attachment 1 will now 
occur. 

• Continual training of employees to ensure 
that there is a system of reliefs in place to 
maintain efficient operations within the 
refinery. 

• A skills based classification structure will 
be developed and agreed between the 
parties. 

• All employees will be paid by means of 
Electronic Funds Transfer (EFT). 

• Rostering of RDO's will be implemented 
in the packing and warehousing area of the 
refinery to meet the seasonal requirements 
of the business. 

— The Process Superintendent will 
prepare an RDO roster in February 
of each year (June for the year 1994) 
for the following April to March 
period. 

— If as a result of changes in market 
demand there is a need to change the 
roster then one month's notice will 
be given. 

— A maximum of seven RDO's can be 
rostered in any 12 month period, 
(excluding RDO's rostered due to 
ship discharge). 

— Given the need to operate the pack- 
ing area with reduced manning 
during the summer RDO days it is 
agreed by the parties that the meas- 
ures outlined in Attachment 2 will 
now occur. 

(5) Stage Two: 
• Continuation of the BIQ implementation process. 

Data collection and display through KPI's and 
continuing work by Improvement Items. 

• The implementation of the Skills Based Classifica- 
tion Structure. 

• Satisfactory operation of the measure designed to 
allow the refinery to meet market demand ie. 
rostering of RDO's as outlined for the packing area 
above. 

• The development of a productivity system to 
improve the overall efficiency of the operations. The 
following issues are to be addressed by the parties. 
The productivity system may measure and display 
information pertaining to: 

• Delivery Performance; 
• Customer Complaints; 
• Absenteeism; 
• Factory Performance; 



• Occupational Health and Safety; 
® Environmental Management; 
• Waste and Rework. 

• Satisfactory progress with implementation of Stage 
1 of Autonomous Work Tfeams. 

• Examination of more efficient ways of paying 
wages. 

• Demonstration that agreed goals have been achieved 
and ways to lock in improvements have been made. 

7.—JOINT CONSULTATIVE COMMITTEE (JCC) 
(1) The management of the enterprise is committed to 

consultation with employees in relation to decisions 
affecting employees, their work and working environment 
and to the improvement of communications, information 
sharing and consultation within the workplace. 

(2) Objectives: The objectives of the JCC are: 
(a) To provide a forum for management to consult 

with employees over issues affecting them; 
(b) lb provide a forum for employees to raise issues 

and matters of concern for management consider- 
ation; 

(c) To improve management/employee relations so 
that the needs of the customers, management and 
employees are satisfied is a cost effective manner; 

(d) To increase employee contributions in the deci- 
sion making process particularly in the areas of 
job design, skill formation training and the 
working environment. 

(3) Committee Function: The JCC will consider issues 
placed on the agenda by either management or employees 
and shall be related but not confined to the issues outlined 
in Clause 6(4) and (5). 

(4) The JCC shall discuss such issues and attempt to 
resolve them by means of consensus. 

(5) The JCC may make recommendations to Company 
management or to die unions. 

(6) Committee Structure: The JCC shall consist of, but not 
be limited to, the following: 

(a) Management representation or nominees; and 
(b) SBU representatives (5); 
(c) The method of election of employee representa- 

tives and the conduct of the election of those 
representatives shall be the responsibility of the 
unions party to this Agreement 

(d) The JCC shall establish the terms of reference 
consistent with the guidelines and objectives 
contained in this clause, and procedures for the 
operation of the committee at the first meeting and 
subsequent meetings including the following as 
appropriate: 

(i) When the meeting will be held. 
(ii) Who will chair the meeting. 

(iii) Will there be a quorum for meetings. 
(iv) Who will take the notes or minutes of the 

meetings. 
(v) Who will issue the notes or minutes. 

(vi) Who will draw up and issue the agenda. 
(vii) How long items will remain on the agenda. 

(viii) Processes by which decisions are made. 
(ix) Alternative representation. 
(x) Report back to employees. 

(7) Resources: The JCC shall have access to facilities 
necessary to fulfil their responsibilities including meeting 
facilities, telephones, typing, filing and photocopying; and 

(a) The JCC may request the assistance of other 
employees of the CSR Sugar Refinery on specific 
issues on the agenda and may establish sub 
committees to investigate, consider and report on 
specific issues; and 

(b) The JCC may co-opt other persons to attend 
committee meetings. 

(8) Confidentiality: It is recognised that the Company will 
be unable to provide certain information due to the fact that 
this information is confidential. However, the Company 
shall make every effort to make available as much 
information as possible for the effective consideration of 
issues and the need for genuine consultation is to be 
recognised provided that members of the JCC will need to 
respect the need for confidentiality for information when 
and where requested. 

(9) Training: 
(a) All members of the committee shall be entitled to 

training to ensure they are able to represent their 
constituents and work effectively within the 
committee. 

(b) Such training which includes courses conducted 
by the Trade Union Training Authority will be 
undertaken at the employer's convenience and 
shall not unreasonably be refusal. 

(c) Training will be at no financial cost to members 
of the committee. 

8.—Grievance and Dispute Settlement Procedures. 
(1) The parties are committed to resolving disputes in a 

fair and direct manner within an atmosphere of goodwill. 
(2) In the first instance the employee/s shall submit a 

request concerning a grievance or dispute to either their 
Union Representative or the immediate supervisor for 
resolution. 

(3) (a) (i) Where an employee needs to leave the 
employee's place of work to consult a Union Representative, 
the employee shall first request permission from his/her 
supervisor. 

(ii) Such permission shall not be unreasonably withheld. 
(iii) This provisions shall also apply to a Union 

Representative who needs to leave his/her place of work to 
attend to an employee grievance. 

(b) The employee/s and their Union Representative shall 
discuss the issue with the immediate Supervisor and the 
parties shall attempt to resolve the issue during this 
discussion. 

(c) Should the issue not be resolved to the satisfaction of 
the employee/s, the employee/s and the Union Representa- 
tive shall submit the issue to the Department Head for 
discussion. 

(d) (i) If the issue is still unresolved, the employee/s and 
the Union Representative shall submit the issues to the 
Operations Manager for discussion. 

(ii) The Union Representative may also seek the 
involvement of the relevant Union Official/s in those 
discussions. 

(e) If the issue is still unresolved the Union Official/s may 
discuss the matter with the Company's nominated Industrial 
Relations Representative. 

(f) Should the issue still not be resolved it may be referred 
by either party to the Western Australian Industrial 
Relations Commission for resolution. 

(g) Where the matter is resolved at any stage during this 
procedure, the resolution may be reduced to writing. 

9.—Commitments. 
(1) This Agreement shall not operate as to cause an 

employee to suffer a reduction in ordinary time earnings, or 
departures from Western Australian Industrial Relations 
Commission standards of hours of work, annual leave with 
pay or long service leave with pay endorsed in the Award. 

(2) The parties to this Agreement expressly accept that 
they are bound by the terms of this Agreement throughout 
it's duration and they will oppose applications by any other 
organisation or entity to be joined to this Agreement. 

(3) The parties undertake that during the period of 
operation of the agreement there shall be no further increase 
sought or granted, except where they are provided for under 
this Agreement, or if allowed by a State Wage Case 
decision. 
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(4) (a) The parties undertake to review this Agreement 
commencing no later than eight (8) weeks prior to its date 
of expiry on the 19th day of January, 1996. 

(b) The parties undertake that this Agreement will not 
continue in force beyond the term specified unless it is 
renewed or replaced by another agreement at that time. 

10.—Wages. 

The wage rates to apply pursuant to 
as follows: 

Current 4% 
On Regis- 

20-Jul-93 tration 
Operative Date 
Production Employees 
(AWU) 
Shift Workers 

this Agreement are 

3% 2% 
Stage Two Stage Three 

On or On or 
before before 

l-Feb-95 l-Oct-95 
as per as per 

agreement agreement 
$ $ $ $ 

Shift Operator Grade 1 452.30 470.40 484.50 494.20 
Shift Operator Grade 2 435.30 452.70 466.30 475.60 
Day Workers 
Leading Hand Grade 1 442.60 460.30 474.10 483.60 
Leading Hand Grade 2 435.30 452.70 466.30 475.60 
Operator Grade 1 435.30 452.70 466.30 475.60 
Operator Grade 2 423.60 440.50 453.70 462.80 
Operator Grade 3 408.90 425.30 438.10 446.90 
Firemen and Greasers 
(CMEU) 
Firemen (attending two or 
more boilers) 442.60 460.30 474.10 483.60 
Greaser and Hot Water At- 
tendant 423.60 440.50 453.70 462.80 
Tradespersons and Others 
(ASEM) 
Electrician—Special Class 521.40 542.30 558.60 569.80 
Fitter—-Tradesperson 492.10 511.80 527.20 537.70 
Electrical Fitter—Trade- 
sperson 492.10 511.80 527.20 537.70 
Welder—First Class 492.10 511.80 527.20 537.70 
Rigger—Licensed 444.20 462.00 475.90 485.40 
Tradesperson's Assistant 410.90 427.30 440.10 448.90 
Leading Hands—Clause 
6(5) 
If placed in charge of three 
and not more than 10 em- 
ployees 19.50 20.30 20.90 21.30 
If place in charge of 10 and 
not more than 20 employ- 
ees 29.40 30.60 31.50 32.10 
If placed in charge of 20 
employees 38.10 39.60 40.80 41.60 
Apprentices 
1st Year (42% of Fitter 
Rate) 210.90 219.30 225.90 230.40 
2nd Year (55% of Fitter 
Rate) 276.10 287.10 295.70 301.60 
3rd Year (75% of Fitter 
Rate) 376.50 391.60 403.30 411.40 
4th Year (88% of Fitter 
Rate) 441.70 459.40 473.20 482:70 
Allowances 
Call In 
Engineering & Mainte- 
nance 6.10 6.30 6.50 6.60 
Shift Workers (1 Hours Or- 
dinary Time) 
Electrician 
Licence Allowance (Metal 
Trades Award) 14.30 14.90 15.30 15.60 
Electronics Certificate 14.20 14.80 15.20 15.50 
First Aid Duties 7.60 7.90 8.10 8.30 
Hesser 
Leading Hand Hesser Spe- 
cialist 19.00 19.80 20.40 20.80 
Leading Hand 30kg 19.00 19.80 20.40 20.80 
Specialist Tradesperson in 
training or trained 9.00 9.40 9.70 9.90 
Instrument Specialist 11.20 11.60 11.90 12.10 
Meal Money 6.20 6.40 6.40 6.40 
Mileage 
CSR Officers Award Rate 
(per kilometre) 0.60 0.60 0.60 0.60 
Rigger 
Crane Drivers Certificate 4.00 4.20 4.30 4.40 

Operative Date 
Production Employees 
(AWU) 
Shift Workers 

Shift 
Afternoon Shift 14.08 14.60 15.00 15.30 
Night Shift 16.43 17.10 17.60 18.00 
Shift Flexibility— 

one other process job 3.30 3.40 3.50 3.60 
two other process jobs 6.10 6.30 6.50 6.60 
three other process 
^ 9.20 9.60 9.90 10.10 

Special 
Boilers 0.69 0.72 0.74 0.75 
Confined spaces, tanks & 
bins 0.69 0.72 0.74 0.75 
Char end 0.39 0.41 0.42 0.43 
Water blast cleaning 0.44 0.46 0.47 0.48 
Engineering Foreman 
PMaxted 28.90 30.10 31.00 31.60 
Tool 9.90 10.30 10.30 10.30 
Trades Assistant 
Receive at least AWU Op- 
erator Grade 3 408.90 425.30 438.10 446.90 
Store Allowance 20.00 20.80 21.40 21.80 

11.—Term of Agreement. 

This Agreement shall remain in force up to the 19th day 
of January, 1996. 

Attachment 1. 

Agreed Work Practice Changes 

• Trades Assistants to carry out incidental trade work 
consistent with their skills and training. For example 
affix signs, brackets. 

• Shift Workers to pack EBC's of sugar providing this 
occurs on or around the change from afternoon to 
night shift, and providing that for the shift worker, 
the work is undertaken at the beginning or end of 
their normal shift. 

• Process Operators to assist packing area on week- 
ends or on raw sugar transfers if we are short of 
labour. As above, this will not occur during the shift 
worker's normal shift. 

• Process Operators and Packing Station personnel to 
clean electric motors and change light globes, 
subject to an agreed training outcome. 

• Hesser Operators to grease their machines and make 
the following adjustments: 

(a) Adjust Ink Jet Printer; 

(b) Adjust registration of print on 1 and 2Kg packets; 

(c) Remove and replace weigh scale bucket for 
cleaning; 

(d) Scale adjustments on IKg Hesser machine; 

(e) Remove and replace top plate on top sealing 
section of Hesser machines; 

(f) Refill glue pot; 

(g) Change and adjust date stamps on the baler; 

(h) Adjust paper feed into baler. 

Further adjustments to be made subject to suitable 
handwheels being provided on the machine. 

Attachment 2. 

Agreed Work Practice' Changes 

• Fitters to assist operators to run packing machines 
only during crib breaks. 

• Packing station operators to drive FLT's to maintain 
packing operations and FLT drivers to work on 
packing line when required. 
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The current practice of paying FLT rates of pay if 
the time on the FLT is greater than two hours will 
continue until the skills based classification structure 
is implemented. 

• Operators to transfer freely between Industrial and 
Retail packing crews as required and subject to them 
having the necessary training. 

Signatories. 
We, the undersigned, agree with the terms and conditions 

contained herein, and wll comply with those terms and 
conditions 

D. ARCHIBALD CSR Limited (Sugar Division) 

S. BOOTH The Australian Workers' Union, 
  West Australian Branch, Indus- 

trial Union of Workers 
D. FORSTER Australian, Electrical, Electron- 
  ics, Foundry and Engineering 

Union (Western Australian 
Branch) 

B. ETHEL Construction, Mining, Energy, 
  Timberyards, Sawmills and 

Woodworkers Union of Austra- 
lia—Western Australian Branch 

ELECTRICAL CONSTRUCTION AND 
MAINTENANCE AUSTRALIA PTY LTD 

ENTERPRISE BARGAINING AGREEMENT 1994 
No. AG 118 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Electrical Construction and Maintenance 

Australia Pty Ltd 
and 

Australian Electrical, Electronics, 
Foundry and Engineering Union (Western 

Australian Branch) 
No. AG 118 of 1994. 

Electrical Construction and Maintenance 
Australia Pty Ltd Enterprise Bargaining 

Agreement 1994 
COMMISSIONER A.R. BEECH. 

26 October 1994. 
Order. 

HAVING heard Ms J. Porter on behalf of the Applicant and 
Mr L. McLaughlan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Electrical Construction and Maintenance 
Australia Pty Ltd Enterprise Bargaining Agreement 
1994 be registered as an industrial agreement in 
accordance with the following Schedule on and from 
the 20th day of October 1994. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Electrical Construc- 

tion and Maintenance Australia Pty Ltd Enterprise Bargain- 
ing Agreement 1994. 

2.—^Arrangement 
1. Tide 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Application of Agreement 
7. No Extra Claims 
8. Objectives of Agreement 
9. Consultative Processes 

10. Training 
11. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
12. Monitoring of Agreement 
13. Wages 
14. Signatories 

3.—Area and Scope. 
This agreement shall apply to Electrical Construction and 

Maintenance Australia Pty Ltd, its employees who are 
members or eligible to be members of the union in the 
classifications set out in Clause 13.—Wages and the union 
and shall operate within the state of Western Australia. 

4.—Parties Bound. 
This agreement is made this 29th day of September 1994 

between: 
(1) Electrical Construction and Maintenance Austra- 

lia Pty Ltd (E C & M). 
(2) The Electrical Contractors' Association of West- 

em Australia (Union of Employers) (the ECA). 
(3) The Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian 
Branch) (the union). 

5.—Date and Period of Operation. 
This agreement shall operate from 1st July 1994 and shall 

remain in force until 31st December 1995 or its earlier 
cessation in accordance with subclause (2) of Clause 
6.—Application of Agreement. 

6.—Application of Agreement. 
(1) (a) Where the parties to this agreement are also parties 

to an agreement which applies to a specific project the 
parties agree to discuss whether the provisions of this 
agreement will apply to that project in lieu of the specific 
project agreement. 

(b) If it is agreed that the specific project agreement 
applies then the conditions of this agreement shall not apply. 

(c) If it is agreed that meaningful productivity increases 
can be achieved, but this agreement cannot be implemented 
in full, then wage increases available from this agreement 
may be introduced on a "pro rote" basis. The increases 
available from this agreement will be a maximum of those 
contained in Clause 13.—Wages. 

(2) The parties agree that if, following a review of this 
agreement by the parties and the Consultative Committee, 
an agreement is reached that this agreement places and 
continues to place E C & M and its employees at a 
competitive disadvantage and productivity and flexibility 
have not improved, then E C & M have the option of 
reverting to work under the award. 

(3) No part of this agreement shall be used by the union, 
E C & M or its employees as evidence or example before 
any industrial tribunal or proceedings not directly concerned 
with work covered under this agreement. 

(4) No part of this agreement shall be otherwise used by 
the union, E C & M or its employees as evidence or example 
before any industrial tribunal or any other contractor. 

(5) (a) Where a specific project or site agreement is 
applicable to work undertaken by E C & M and the union 
are a party to that specific project or site agreement, the 
specific project or site agreement shall take precedence over 
this agreement. 



(b) (i) Where a specific project or site agreement is 
applicable to work E C & M is contracted to carry out, and 
EC & M and the union is not a party to that specific project 
or site agreement, it is agreed that the parties will discuss 
the application of this agreement to that work. 

(ii) Where the parties are unable to agree upon the 
applicability or otherwise of this agreement to the work, 
both parties acknowledge the other party's legal rights to 
protect their respective interests. 

(iii) Both parties have the option of suspending this 
agreement, effective immediately, provided that the suspen- 
sion shall only extend to the application of this agreement 
to the work on the specific project or site. 

(6) Pursuant to this agreement and its measures to achieve 
gains in productivity, efficiency and flexibility, E C & M 
shall provide the rates of pay prescribed in Clause 
13.—Wages which shall be paid in lieu of the minimum 
weekly rate provided for in the award. 

(7) This agreement shall operate in conjunction with the 
Electrical Contracting Industry Award R 22 of 1978 (the 
award). Where any inconsistency exists between this 
agreement and the award, this agreement will take prece- 
dence to the extent of the inconsistency. 

7.—No Extra Claims. 
(1) The employees and the union shall not pursue any 

extra claims in relation to the award, with the exception of 
future State Wage Decisions, for the life of this agreement. 

(2) Consistent with the Arbitrated Safety Net Adjustment 
Principle any future safety net adjustments shall be 
absorbable to the extent of any equivalent amount in rates 
of pay paid pursuant to this agreement. Future safety net 
adjustments shall not increase the wage rates contained at 
Clause 13.—Wages. 

8.—Objectives of Agreement 
(1) The parties acknowledge their commitment to the 

principles of enterprise bargaining. 
(2) The parties agree that as a result of this agreement, E 

C & M need to achieve productivity improvements to 
continue to hold a competitive edge within the market place 
by: 

(a) heightening awareness and acceptance of account- 
ability levels of all in the contracting process 
within E C & M operations; 

(b) encouraging E C & M employees to accept 
responsibility in helping manage the total project 
performance including that of subcontractors; 

(c) developing concepts of best practice, continuous 
improvement and quality control to enhance 
productivity and efficiency; 

(d) developing a co-operative and harmonious work- 
ing environment in the enterprise; 

(e) developing better employee management prac- 
tices that promote shared concepts of skill 
formation, learning, teamwork, participation, flex- 
ibility and communication; 

(f) introducing best practice procedures in workplace 
health and safety and personnel management; 

(g) developing and following procedures to eliminate 
lost time and make better use of available 
working, eg, start and finish at the designated 
workplace at normal start and finish times; 

(h) establishing measures to ensure orderly relations 
exist between E C & M and the union on E C & 
M work sites; 

(i) enhancing job satisfaction; 
(j) improving E C & M competitiveness to help 

improve job security. 
(3) It is agreed that the measures in this agreement, 

properly implemented and carried out, will assist in the 
achievement of those objectives. 

9.—Consultative Processes. 
(1) Effective participation and acceptance of accountabil- 

ity levels in the construction process, and achievement of the 
common goal and objectives of this agreement, are enhanced 
by genuine consultation between E C & M and its 
employees. 

(2) (a) A Consultative Committee (the Committee) may 
be established within E C & M. The composition and size 
of the Committee shall be determined by the parties. 

(b) The Committee will initially be chaired by E C & M's 
State Manager or nominee. A representative of the union 
may attend the meetings. A representative of the ECA may 
attend the meetings. 

(3) (a) The role of the Committee is to act as a forum for 
consultation, guidance and advice between EC&M and its 
employees on matters such as monitoring and reviewing: 

(i) implementation of this agreement and its objec- 
tives; 

(ii) determination of benchmarks, best practice and 
continuous productivity improvement; 

(iii) the skills formation programme and ancillary 
training; 

(iv) communication between EC&M and its 
employees; 

(v) fostering a consultative and co-operative environ- 
ment and setting and accepting appropriate levels 
of accountability and responsibility. 

(b) The Consultative Committee is a consultative and 
advisory group and it is recognised by all parties that final 
and overall accountability for company performance rests 
with EC&M. 

10.—^Training. 
(1) E C & M acknowledge the changing pace of 

technology in the electrical contracting industry and the 
need for employees to understand those changes and have 
the necessary skill requirements to keep E C & M at the 
forefront of the industry. 

(2) The parties to this agreement recognise that in order 
to increase the efficiency, productivity and competitiveness 
ofEC&M, a commitment to training and skill development 
is required. Accordingly, the parties commit themselves to: 

(a) developing a more highly skilled workforce; and 
(b) providing employees with career opportunities 

through appropriate training to acquire the addi- 
tional skills as required by E C & M. 

(3) It is agreed that a training programme be developed 
consistent with: 

(a) the current and future skill needs of E C & M; 
(b) the size, structure and nature of EC&M; 
(c) the need to develop vocational skills relevant to 

EC&M and the electrical contracting industry. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Award Matters 
It is agreed between the parties that all work performed 

for E C & M shall be performed in accordance with this 
agreement and with the award as varied by this agreement 
and in conjunction with, where applicable, other industry 
agreements. 

(2) Flexibility of Hours, Breaks and RDO's 
It is agreed that employees will be flexible in the 

following areas: 
(a) (i) where it is agreed between EC&M and the 

majority of affected employee(s) EC&M 
may reschedule ordinary working hours; 

(ii) the spread of hours may be altered by 
agreement between EC&M and the 
majority of employees in the plant or 
section(s) concerned; 

(iii) agreement to reschedule ordinary working 
hours and to alter the spread of hours shall 
not unreasonably be withheld; 
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(b) flexibility of rest periods and meal intervals which 
may be staggered or otherwise arranged at a time 
and in a manner to suit the convenience of E C & 
M in conjunction with the provisions in para- 
graphs (l)(e) and (f) of Clause 11.—Hours of the 
award; 

(c) flexibility of rostering employees' day off: 

It is agreed that when E C & M wish to 
reschedule an RDO, E C & M will endeavour to 
provide reasonable notice to the employee(s). 
RDO's may be substituted by agreement in 
accordance with the award, which agreement shall 
not unreasonably be withheld. 

(3) Duties 

Employees' duties shall include any work required by E 
C & M in connection with the electrical contracting industry 
for which the employee has requisite qualifications. 

(4) Maintenance of Workplace 
All employees are committed to ensure their workplace 

is maintained in a clean and safe condition. All employees 
shall clean their smoko facilities to such an extent that there 
shall be no necessity to employ dedicated smoko facility 
cleaners. 

(5) Overtime 

(a) Overtime will be worked in accordance with Clause 
12.—Overtime of the award. In particular the employees 
agree to strictly adhere to subparagraphs (2)(f)(i) and (ii) of 
Clause 12.—Overtime: 

"(2)(f)(i) An employer may require any employee to 
work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirement. 

(2)(f)(ii) The union party to this award, or employee 
or employees covered by this award, shall not 
in any way, whether directly or indirectly, be 
a party to or concerned in any ban, limitation 
or restriction upon the working of overtime 
in accordance with the requirements of this 
subclause." 

(b) Overtime may be worked on an RDO weekend as 
required byEC&M. EC&M will endeavour to give 
employees who are required to work on an RDO weekend 
such prior notice as is reasonable in all circumstances. 

(c) E C & M will introduce a roster system to endeavour 
to allocate overtime hours in a fair and equitable manner at 
the discretion of E C & M, provided that this will not 
disadvantage E C & M in any way. 

(d) In conjunction with the roster system EC&M will 
select the employees required to work overtime according 
to the needs of E C & M and the particular project. 

(e) When overtime has been scheduled and an employee 
has committed himself or herself to work overtime, such 
commitment must be honoured. Where an employee has a 
valid reason to be absent, in accordance with award 
provisions, the employee is obligated to advise EC & M as 
soon as possible prior to overtime commencement of that 
fact and the reasons therefor, so that alternative arrange- 
ments may be made. 

(6) Place of Start and Finish Work 

It is agreed that all employees will be dressed and ready 
to start work at their normal start time at the designated 
workplace and work will finish at their normal finish time 
and place. On construction work the workplace shall be 
deemed to be the nearest compound or smoko shed. 

(7) Uniforms 
It is agreed that employees will be issued with uniforms 

and shall wear such uniforms during all work hours and each 
employee shall maintain his/her uniform in a respectable 
condition. 

(8) Care of Property 
(a) It is agreed that the employees treat all the E C & M's 

property, plant and equipment, and safety equipment 
(whether for general use or personal issue) including but not 
limited to glasses and hats, with due care and respect to 
ensure replacement is kept to a minimum. 

(b) A tradesperson or apprentice shall replace or pay for 
any tools supplied by his/her employer if lost through his 
negligence. 

(9) Company Vehicles 
Where an employee is provided the use of a company 

vehicle to conduct company business that employee shall 
ensure that: 

(a) the vehicle is kept clean and free of rubbish; 
(b) the vehicle's oil and fuel requirements are 

regularly checked to maintain the vehicle in a 
ready-for-use condition; and 

(c) any defects that come to the employee's attention 
are reported to the manager immediately. 

(10) Care of Consumables 
It is agreed that all employees are committed to ensure 

maximum usage of materials and consumables is achieved 
and will exercise care and precaution to prevent wastage. 

(11) RDO's 
It is agreed that the method of implementation of RDO's 

will remain as currently agreed with the employees. 
(12) Rest Period 
(a) A rest period of 10 minutes shall be allowed in 

accordance with the following: 
(i) Subject to the provisions of this paragraph, a rest 

period of 10 minutes from the time of ceasing to 
the time of resumption of work shall be allowed 
each morning. 

(ii) The rest period shall be counted as time off duty 
without deduction of pay and shall be arranged at 
a time and in a manner to suit the convenience of 
the employer. 

(iii) Refreshments may be taken by an employee 
during the rest period but the period of ten minutes 
shall not be exceeded under any circumstances. 

(iv) An employer who satisfies the Commission that 
any employee has breached any condition ex- 
pressed or implied in this paragraph may be 
exempted from liability to allow the rest period. 

(v) In addition to the rest period referred to in 
placitum (i) of this paragraph a rest period of 10 
minutes shall be allowed as soon as possible after 
the end of the second hours work following the 
meal interval but the provisions of this placitum 
only apply to an employee engaged on construc- 
tion work on any day on which he is required for 
overtime for half an hour or more immediately 
following his ordinary finishing time. 

(b) This arrangement may be altered to suit the 
convenience of E C & M. 

(13) Unauthorised Absences 
(a) E C & M shall: 

(i) arrange an employee's ordinary hours of work 
which shall average 38 hours per week; and 

(ii) select the method of implementation of the 38 
hour week. 

(b) An employee shall present himself or herself for duty 
and remain on duty during the ordinary hours of work. 

(c) E C & M shall be under no obligation to pay for any 
hours not worked during those ordinary hours unless it is an 
authorised absence in accordance with: 

(i) award provisions; or 
(ii) an instruction from EC&M that the employee 

may leave site without loss of pay. 



(14) Safety Disputes 
(a) Where an E C & M employee is affected by a safety 

dispute an employee shall comply with E C & M 
instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition giving rise to the dispute; or 

(ii) accept a transfer to work in an area of the site not 
affected by the condition giving rise to the dispute; 
or 

(iii) accept a transfer from one site to another site; or 
(iv) leave the site without loss of pay. 

(b) An employee who does not comply with E C & M 
instructions shall forfeit wages for time not worked. 

(15) Inclement Weather (Wet or Hot) 
(a) Where an E C & M employee is affected by inclement 

weather an employee shall comply with E C & M 
instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by inclement 
weather; or 

(ii) accept a transfer to work in an area of the site not 
affected by inclement weather, or 

(iii) accept a transfer from one site to another site not 
affected by inclement weather; or 

(iv) leave the site without loss of pay. 
(b) Where EC & M requires an employee to traverse open 

ground E C & M will provide the employee with protective 
clothing. 

(c) An employee shall not be affected by inclement 
weather unless by virtue of the weather conditions it is not 
reasonable and it is not safe for work to continue. 

(d) An employee who does not comply with E C & M 
instructions shall forfeit wages for time not worked. 

(16) All Other Disputes 
(a) Where an E C & M employee is affected by any other 

dispute not concerning E C & M an employee shall comply 
with E C & M instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition, situation or grievance giving rise to the 
dispute; or 

(ii) accept a transfer to work in an area of the site not 
affected by the condition, situation or grievance 
giving rise to the dispute; or 

(iii) accept a transfer from one site to another site; or 
(iv) leave the site without loss of pay. 

(b) An employee who does not comply with E C & M 
instructions shall forfeit wages for time not worked. 

(17) Dispute Procedure 
Any dispute arising pertaining to any matter covered by 

this agreement or the award or both shall be settled in 
accordance with Clause 27.—Grievance Procedure and 
Special Allowance of the award. 

(18) Movement of Material 
It is agreed that employees will, where reasonably safe to 

do so, and in compliance with DOSHWA requirements, load 
and unload materials, plant and equipment from delivery 
vehicles and move such materials, plant and equipment as 
required without impediment 

(19) New Technology 
It is agreed that employees will fully utilise all new 

technological advances implemented by E C & M including, 
but not limited to, technological advances in relation to 
materials, methods, plant and equipment. 

(20) Quality 

It is agreed that employees shall co-operate fully with the 
implementation of E C & M's quality management systems 
and procedures, and will continually strive to improve the 
quality of the products and service supplied by E C & M. 
Employees are committed to reduce rework and complete 
tasks the first time, and eliminate the need to return to finish 
incomplete work. 

(21) Work on Ladders 

It is agreed that employees will work on ladders where 
they are required to do so and such work complies with the 
Occupational Health, Safety and Welfare Act. 

12.—Monitoring of Agreement. 

The parties to this agreement shall continually monitor 
the development of the agreement and shall review the effect 
of this agreement three months prior to its expiration. 

If it is felt by the employees that the interpretation of this 
agreement places them at a disadvantage then the parties 
shaU reconvene to resolve the issue. 

13.—Wages. 

The following wage rates shall apply in the first full pay 
period on or after die sixteenth day of November 1994, 
subject to the successful implementation of the principles 
contained within this document. 

i juiy 1 January 1 J^y 
1994 1995 1995 

Electrical Tradesperson $585.80 $599.75 $613.70 
Electrical Special Class $524.48 $536.97 $549.46 
Instrument Fitter Electri- 
cal Grade 2 $532.56 $545.24 $557.92 
Electrical Installer $499.06 $510.94 $522.82 
Electrical Fitter $499.06 $510.94 $522.82 
Instrument Fitter Electri- 
cal Grade 1 $517.54 $529.86 $542.18 
Lines person Grade 1 $499.06 $510.94 $522.82 
Cable Jointer $499.06 $510.94 $522.82 
Linesperson Grade 2 $480.16 $491.59 $503.02 
Electrical Assistant $422.84 $432.91 $442.98 

14.—Signatories. 

For and on behalf of Electrical Construction and 
Maintenance Australia Pty Ltd A.C.N. 009 168 094 
M Hender 14/9/94 
General Manager 
Western Australia 
D Mills  
Director/Secretary 

For and on behalf of Australian Electrical, Electronics, 
Foundry and Engineering Union (Western Australian 
Branch) 

P Carter 14/9/94 Les McLaughlan 
Witnessed 

For and on behalf of The Electrical Contractors' 
Association of Western Australia (Union of Employers) 
a a a r?   — T White 

Witnessed 

For and on behalf of the employees 
M Hender 

Witnessed 
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FINTERN PTY LTD ENTERPRISE AGREEMENT 
No. AG 115 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relatirn- Act 1979. 

The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch 

and 
Fintem Pty Ltd. 

No. AG 115 of 1994. 
Fintem Pty Ltd Enterprise Agreement. 

COMMISSIONER A.R. BEECH. 
26 October 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr M Hudston on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Fintem Pty Ltd Enterprise Agreement be 
registered as an industrial agreement in accordance 
with the following Schedule on and from the 21st day 
of October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This agreement shall be known as the Fintem Pty Ltd 

Enterprise Agreement. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increases 
11. Special Site Provisions 
12. No Extra Claims 
13. Industry Standards 
14. Ratification 

3.—Area and Parties Bound. 
This is an agreement between The Australian Builders' 

Labourers' Federated Union of Workers—Western Austra- 
lian Branch (the union) and Fintem Pty Ltd, 13 Clavering 
Road, Bayswater 6053 (Post Office Box 38, Bayswater 
6053) in the state of Western Australia (the company). 

4.—Application. 
This agreement shall be binding upon the union, its 

officers and members, persons eligible to be members of the 
union employed by the company and the company on work 
able to be covered by the terms of the Building Trades 
(Construction) Award 1987 No. R 14 of 1978 (the award). 

5.—Duration. 
This agreement shall commence from the first pay period 

on or after the 4th October 1994 and shall continue in effect 
for twelve months from that date. Provided that nothing in 
this clause shall prevent the implementation of a compre- 
hensive enterprise agreement as detailed in Clause 9.— 
Enterprise Agreement. 

6.—Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

agreement shall be in the same terms as that outlined in 
Clause 46.—Settlement of Disputes of the award. 

7.—Single Enterprise. 
It is agreed that this agreement applies in respect of a 

single enterprise as defined in Clause 41A(20) of the 
Industrial Relations Act 1979 (the Act) as amended. 

8.—^Relationship with Award. 
This agreement shall be read wholly in conjunction with 

the Building Trades (Construction) Award 1987 No. R 14 
of 1978 (the award). Where this agreement is silent on rates 
of pay and other matters pertaining to the employment 
relationship, the award shall apply. Where there is conflict 
between the rates of pay, conditions, allowances and other 
matters in this agreement and the award the higher rate shall 
apply. 

9.—^Enterprise Agreement. 
It is agreed that in the event of the union and the company 

agreeing on the terms of a comprehensive enterprise 
agreement, this agreement may be terminated in accordance 
with the requirements of the Act as amended. 

10.—Wage Increases. 
This agreement provides for the payment of a 7.5% 

increase in the base rate and supplementary payment A 
following wage increase identified in this clause shall be 
payable as a further instalment of 2.5% on the first pay 
period on or after the 1 February 1995. 

11.—Special Site Provisions. 
This agreement may be over-ridden by any project 

specific agreement which may be applicable to work 
performed by employees covered by this agreement. Where 
applicable site allowances will be paid in lieu of designated 
award allowances as agreed between the parties. 

12.—No Extra Claims. 
The union agrees not to pursue any extra claims against 

the company for the life of this agreement except in the 
event that the annual Consumer Price Index exceeds the 
amounts provided for in this agreement. 

13.—Industry Standards. 
It is a term of this agreement that the company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
agreement: 

(1) The Construction + Building Unions Superannua- 
tion Scheme. 

(2) The Western Australian Construction Industry 
Redundancy Fund. 

14.—Ratification. 
The signatures that follow testify to the fact that this 

agreement shall come into effect from the first pay period 
on or after the 4th October 1994. 

R. Kinney 

Acting State Secretary 
on behalf of The Australian Builders' Labourers' Federated 
Union of Workers—Western Australian Branch. 

L. Mailey 

Manager 
on behalf of Fintem Pty Ltd. 

Dated this 28th day of September 1994. 



GEO A ESSLEMONT & SON INDUSTRIAL 
AGREEMENT 

No. AG 126 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 

and 
C.H. Day & Co Pty Ltd Trading As 

Geo A Esslemont & Son. 
No. AG 126 of 1994. 

Geo A Esslemont & Son Industrial Agreement. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4 November 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 126 of 1994. 

HAVING heard Mr G. Giffard on behalf of the Applicant 
and Mr P. Day on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the following schedule titled the Geo A 
Esslemont & Son Industrial Agreement, signed for me 
for identification, be registered as an Enterprise 
Bargaining Industrial Agreement and shall take effect 
on the first pay period on or after the 4th day of 
November, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Agreement will be known as the 'Geo A Esslemont 

& Son Industrial Agreement'. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. No Extra Claims 
13. Industry Standards 
14. Ratification 

Appendix A 

3.—Area and Parties Bound. 
This is an Agreement between the Australian Builders' 

Labourers' Federated Union of Workers, Western Austra- 
lian Branch (hereinafter referred to as the "Union") and 
C.H. Day & Co Pty Ltd, trading as Geo A Esslemont & Son 
(hereinafter referred to as the "Company") in the State of 
Western Australia. 

4.—Application. 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978 (the 
"Award"). 

5.—Duration. 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 
14.—Ratification of this Agreement and shall continue in 
effect until the 31st day of July, 1995. Provided that nothing 
in this clause shall prevent the implementation of a 
comprehensive enterprise agreement as detailed in Clause 
9 herein. 

6.—Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in 
Clause 46.—Settlement of Disputes of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978. 

7.—Single Enterprise. 
It is agreed that this Agreement applies in respect of a 

single enterprise as defined in Clause 41A(2) of the WA 
Industrial Relations Act 1979, as amended. 

8.—^Relationship With Awards. 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is sUent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.—Enterprise Agreement 
It is agreed that in the event of the Union and the 

Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the WA Industrial 
Relations Act 1979, as amended. 

10.—Wage Increase. 
This Agreement provides for the payment of a 7.5% 

increase in the Award hourly rate resulting in the wage rates 
at the date of ratification as expressed in Part 1 in Appendix 
A of this Agreement. A following wage increase identified 
in this clause shall be payable as a further instalment of 2.5% 
on the first pay period on or after 1st February, 1995 
resulting in die wage rates also contained in Part 2 in 
Appendix A of this Agreement. 

11.—Relativities. 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.—No Extra Claims. 
The Union agrees not to pursue any extra claims against 

the Company for the life of this Agreement except in the 
event that the annual Consumer Pnce Index exceeds the 
amounts provided for in this Agreement. 

13.—Industry Standards. 

It is a term of this Agreement that the Company will 
continue to meet its current level of contribution into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction + Building Unions Superannu- 
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

14.—Ratification. 

The signatures that follow testify to the fact that this 
Agreement shall come into effect from the first pay period 
on or after the 14th day of October, 1994. 

R.KINNEY PDAY 
STATE SECRETARY ON BEHALF OF THE 
ON BEHALF OF THE COMPANY 
UNION 

Dated this 14th day of October, 1994 



Appendix A. 
Part 1 Part 2 

Date of Ratification 1 February 1995 
Hourly Weekly Hourly Weekly 

Rate Rate Rate Rate 
Labourer Group 1 $12.77 $485.26 $13.07 $496.66 
Labourer Group 2 $12.31 $467.78 $12.60 $478.80 
Labourer Group 3 $11.98 $455.24 $12.25 $465.50 

on behalf of the Metals and Engineering Workers' Union— 
Western Australian Branch, now therefore, I the under- 
signed pursuant to the powers conferred by the Industrial 
Relations Act 1979, do hereby order— 

That the term of the agreement as reflected in the 
following schedule shall be and is registered as an 
industrial agreement with effect on and from the 12th 
day of September 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

JFK ENGINEERING PTY LTD ENTERPRISE 
AGREEMENT 1994 
No. AG 116 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
JFK Engineering Pty Ltd 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch. 
No. AG 116 of 1994. 

JFK Engineering Pty Ltd Enterprise Agreement 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

19 October 1994. 
Order. 

HAVING heard Mr M. Beros on behalf of the Applicant and 
Mr N. Hodgson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

1. That the JFK Engineering Pty Ltd Enterprise 
Agreement 1994 is hereby registered as an 
Enterprise Bargaining Industrial Agreement from 
the beginning of the first pay period to commence 
on and from the 19th day of October, 1994. 

2. That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the 
Commission and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

MEADOW LEA FOODS LTD (WESTERN 
AUSTRALIA) ENTERPRISE AGREEMENT 1994 

No. AG 82 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Meadow Lea Foods Ltd 
and 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch. 
No. AG 82 of 1994. 

COMMISSIONER S.A. KENNEDY. 
3 November 1994. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of Applicant 
and Mr W. Johnston on behalf of the Food Preservers' Union 
of Western Australia, Union of Workers and Mr N. Hodgson 

Schedule. 
1.—Title. 

This Agreement shall be known as the "Meadow Lea 
Foods Ltd (Western Australia) Enterprise Agreement 
1994". 

2.—^Arrangement 
1. Tide 
2. Arrangement 
3. Scope 
4. Parties 
5. Objectives 
6. Term and Operation of Agreement 
7. Implementation 
9. Career Structure and Training 

10. Hours of Work 
11. Postered Days Off 
12. Sick Leave 
13. Annual Leave 

Appendix A—Bunbury Skills Classification— 
Pay Rates Refinery, QC, Parking 
Room 

Appendix B—Bunbury Skills Classification— 
Pay Rates Engineering 

Appendix C—Skills Classifications—Refinery, 
Packing Room, QC 

Appendix D—Engineering Training Modules 
Appendix E—Memorandum of Understanding 
Appendix F—Constitution 
Appendix G—Proposed Rosters 

3.—Scope. 
(1) The area and scope of this Agreement shall be the 

same as that prescribed in the: 
(a) Metal Trades (General) Award 1966 (No. 13 of 

1965); 
(b) Food Industry (Food Manufacturing or Process- 

ing) Award (No. A 20 of 1990); 
as at the 1st day of June 1994 insofar as these Awards 
applied to the employees of Meadow Lea Foods Ltd. 

(2) This Agreement shall apply to the persons employed 
by Meadow Lea Foods Ltd at the worksite located at Lot 10 
Estuary Drive, Bunbury in the State of Western Australia. 

(3) Unless otherwise expressly provided for in this 
Agreement or specified in any subsequent agreement, no 
employee shall be reduced in status or position or have 
his/her rate of remuneration reduced or any of his/her 
conditions of employment adversely affected merely as a 
consequence of making of this Agreement. 

(4) Where the terms of this Agreement are inconsistent 
with the terms of an Award or file Awards referred to in 
subclause (1) of this clause, the terms of this Agreement will 
prevail. 

(5) Where this agreement is silent the Awards referred to 
in subclause (1) shall apply. 

4.—Parties. 
The parties to this Agreement are: 

Meadow Lea Foods Ltd (hereinafter "the Com- 
pany"); 

The Food Preservers' Union of Western Australia, 
Union of Workers (hereinafter the "FPU"); 
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Metal and Engineering Workers' Union—Western 
Australia (hereinafter "the MEWU"); 

provided that "Unions" shall mean the two unions named 
in the foregoing and "Union" shall mean any one of the two 
unions named in the foregoing. 

5.—Objectives. 
(1) The parties acknowledge that the objective of this 

Agreement is to enhance job security and opportunity for 
employees through a join commitment by management and 
employees to improved business competitiveness. 

(2) All other parties to this Agreement recognise the right 
of the Company to plan, organise, manage and decide upon 
the operations of the business (where operations of the 
business include all labour employed by it). 

(3) The parties agree that the provisions of this Agreement 
are intended to support: 

(a) the development of meaningful, challenging and 
responsible works roles which allow employees a 
degree of autonomy and responsibility; 

(b) the enhancement and utilisation of employee 
skills and abilities; 

(c) the maximisation of labour flexibility; 
(d) the maintenance of productive and harmonious 

working relationships; 
(e) the efficient operation of the plant including: 

(i) changes to work practices to allow the 
efficient use of new and existing technology; 

(ii) a healthy and safe working environment for 
all employees; 

(iii) highest quality of products; 
(iv) flexibility without demarcation or restric- 

tions if this flexibility is safe, efficient, legal 
and logical. 

(4) The Company, the Unions and all employees accept 
their joint responsibility to ensure this Agreement is 
effective and in the event of any ambiguity or dispute over 
interpretation of this Agreement the spirit and intention of 
this clause will be referred to. 

6.—Term and Operation of Agreement 
(1) Tferm 

(a) This Agreement shall come into operation on and 
from 1st June 1994 and shall remain in force until 
31st May 1996, and will not continue in force after 
31st May 1996 unless renewed by all the parties 
per paragraph (b) hereof. 

(b) All parties to this Agreement make a commitment 
to re-negotiate this Agreement and apply for its 
cancellation or replacement before 31st May 
1996. 

(2) Operation 
(a) It is the intention of the parties to maintain this 

Agreement in its present form for its full term 
except when changes become necessary so as to 
ensure the Agreement's effective and practical 
operation and such changes are consistent with 
prevailing wage fixing principles. 

(b) Notwithstanding paragraph (a) above, during the 
term of this Agreement, the parties will undertake 
to develop productivity improvement measures to 
be incorporated within this Agreement. The 
implementation phase for the introduction of these 
measures will involve employees undertaking 
training in their effective use. 

7.—Implementation. 
(1) Arrangements 
When this Agreement becomes operational, employees 

will be paid according to Appendix A and B and will be 
advised in writing of their new rate of pay. 

(2) Deemed Competency 
Employees will be deemed competent in their current 

classified jobs on Appendix C. It is proposed skill 
classifications will be completed by October 1994. On 

completion of the accredited skill level the associated pay 
increase will be offered. If accreditation has not been 
completed due to no fault of the employee and progress has 
been achieved towards completion of the state training 
program, the skills accredited pay increase will be forwarded 
to the effected individuals. Pay increases will be withheld 
only if an employee has not progressed through the 
individualised training program despite opportunities to do 
so. 

(3) Transfer to Skills Matrix 
During the six (6) month transition period, employees will 

be required to undergo competency assessment on the skills 
matrix (theory and/or practical) within their mainstream 
activities, eg processing, packing. Employees will be 
required to undertake formal training as set down within the 
agreed training program. 

(4) Productivity Payment 
Productivity improvement payments, as per the follow- 

ing, will be effected if the principles of this document are 
being met (ie. Training Program, Teams Development etc). 
This will be determined by the Join Consultative Commit- 
tee. 

1st April 1995 Increase 1.5% 
1 st October 1995 Increase 1.5% 

(5) Implementation of Matrix 
During the Implementation period, the training program 

will be developed to facilitate entry onto the skills matrix. 
Whilst it is agreed the intention to allow progression in the 
skills matrix from the botton up, operational requirements 
may necessitate the fast tracking of certain employees to 
meet the skill mix requirements and may be undertaken at 
the Company's discretion. 

(6) Training Wage 
During the first twelve months of this agreement, it is 

anticipated that extensive training be undertaken to classify 
employees into a specific level and allow career progression 
through the skills matrix. 

To complete this program, it is agreed that a training pay 
rate will apply as per the following: 

To comply with TASK guidelines and as agreed in 
the Memorandum of Understanding, the training rate 
will be equivalent to 80% of the normal earnings of the 
employee. 

We also undertook to ensure that no employee would 
be financially disadvantaged through involvement in 
the TASK Training Program. 

To this end we request that for every 4 hours paid 
training undertaken, an additional 45 minutes will be 
contributed by the employees at no additional cost to 
the company. This is in lieu of receiving only 80% of 
normal earnings during training hours. 

Furthermore, once the amended shift rosters are 
commenced, we request your attendance at one training 
day (approx. 8 hours) every month over the next 12 
month period to be paid at normal rates. 

8.—Consultation. 
(1) Consultation: 

(a) It is recognised by the parties that the key to 
productive and harmonious working relationships 
lies in establishing effective consultative mecha- 
nisms at the workplace. Effective consultation 
mechanisms will: 

(i) ensure that the view of the employees are 
known and taken into account by the Com- 
pany; 

(ii) provide management with an informed basis 
upon which to make decisions. 

(b) To this end, it is agreed that a Joint Consultative 
Committee is established by charter as provided 
for in Appendix F—Constitution, to this Agree- 
ment. 

(c) The Committee shall consist of a minimum of six 
and a maximum of ten committee members. 
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(d) The major objective of the Committee is to 
promote a spirit of co-operation. Each party will 
give construction and sympathetic consideration 
to all views and representations submitted to the 
Committee with a view of furthering the common 
well-being of the establishment as a whole. 

(e) Employee representatives on the Committee shall 
be allowed reasonable time without loss of pay to 
otherwise research or prepare for such committee 
meetings with full access to all relevant informa- 
tion as necessary. 

(f) Employee representatives on the Committee are 
required to keep their constituents advised on 
matters arising at the meeting. 

(2) Workplace Flexibility: 
(a) Within the guidelines of improving workplace 

flexibility, the basic principle agreed by all 
employees is to accept any duty that is safe, 
efficient, legal and logical. 

(b) Specifically, it is agreed that coverage may be 
required by employees for the following to ensure 
the flexibility and productivity of the Enterprise: 

• absenteeism 
• annual holidays 
• monitoring, service and supply of plant and 

equipment as required (ie. hydrogen genera- 
tion, DAF (in full?), soap split) etc. 

• warehousing and tanker loading 
• minor maintenance and housekeeping 
• training 
• packing room 

Competency Assessment 
(a) Specific and objective knowledge and skill assess- 

ment will be carried out to assess levels of 
competence. All skills acquired will be required 
to be demonstrated. Specific Company Training 
Programs and Modules will not be regarded as 
complete until competency testing requirements, 
including both theoretical and practical tests 
where appropriate have teen satisfied. Considera- 
tion will be offered to individuals whose practical 
knowledge and work performance is satisfactory, 
however, their literacy skills do not allow a 
comprehensive theoretical review to be completed 
satisfactorily. 

(b) All competency assessment will be conducted by 
a panel of not more than two assessors, made up 
of: 

(i) the relevant supervisor; or 
(ii) the trainer in the skills being assessed; or 

(iii) a member of the consultative committee 
In the event of a disagreement the results will 

be reviewed by the appropriate departmental 
manager. If agreement is still not reached, the 
matter will be referred to the Joint Consultative 
Committee for a recommendation. 

9.—Career Structures and Training. 
(1) General Conditions 

(a) The Company recognises and accepts its responsi- 
bility in the area of training and development and 
is committed to the design, provision and implem- 
entation of training prograins to extend the 
knowledge and skills of its employees. Hie 
overriding objective is to enable each employee 
to gain the competence to perform, consistent with 
operational needs, all of the tasks and activities 
associated with a particular job to an established 
performance criteria. 

(b) Each employee is responsible for his/her own 
learning, and will be given the opportunity to 
acquire knowledge and skills to advance through 
the levels and gain additional remuneration, 
subject to demarcation competence in the applica- 
tion of the skills acquired. 

(2) Skills Matrix and Training 
(a) The Skills Matrix (see Appendix C) sets out the 

various skill levels in the mainstream of Produc- 
tion (Refinery and Packing), Stores/Maintenance, 
and the appropriate rates of pay. 

(b) Levels in each mainstream of the Skills Matrix are 
defined in Appendix C. The definition of each 
level will be supported by an exhaustive training 
program detailing Competency Standards, Ele- 
ments of Competency, Performance Criteria and 
Competency Assessment Criteria. 

(c) To enable progression through the Skills Matrix, 
each level will be further supported by Training 
Programs. 

(3) Progression and Selection for Training 
(a) Progression through the skills matrix will aim to 

give employees the opportunity to advance to the 
limits of their individual interests and capacities. 
It is recognised that progression may be con- 
strained by production requirements, training 
resources, die availability of equipment and safety 
factors. 

(b) Training programs will be designed and made 
available by the Company according to its current 
and future operational needs. Places in these 
programs will be made available having regard to 
the skills profile of the workforce. 

(c) Employees will be selected by the Company for 
a training program according to the following 
guideline criteria: 

• Employee's stated preference; 
• Employee's work performance; 
• Experience of employees if operational needs 

so dictate; 
• Previous training undertaken; 
• The achievement of an acceptable level of 

proficiency from previous training; 
• Demonstrated aptitude for the skills which 

are to be acquired. 
(4) Competency Assessment 

(a) Specific and objective knowledge and skill assess- 
ment will be carried out to assess levels of 
competence. All skills acquired will be required 
to be demonstrated. Specific Company Training 
Programs and Modules will not be regarded as 
complete until competency testing requirements, 
including both theoretical and practical tests 
where appropriate have been satisfied. 

(b) All competency assessment will be conducted by 
a panel of not more than two assessors, made up 
of: 

(i) the relevant supervisor; or 
(ii) the trainer in the skills being assessed; or 

(iii) a member of the consultative committee 
In the event of a disagreement the results will 

be reviewed by the appropriate department man- 
ager. If agreement is still not reached, the matter 
be referred to the Joint Consultative Committee 
for recommendation. 

(5) Record of Training and Experience 
Employees will each be issued with a "Individual 

Training Program" which will be the employee's endorsed 
record of skills attained, courses attended and other relevant 
work experiences whilst employed by the Company. This 
statement will be updated on the completion of further 
training. 

(6) Utilisation and Up-Keep of Skills 
(a) All employees will be required to put acquired 

skills into practice. This is necessary for the 
retention of skill levels. 

(b) The allocation of work to employees will be 
subject to the operational needs of the business 
and have regard to the following criteria: 

• The most effective utilisation of available 
skilled resources; 
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• Effective utilisation of each employee on any 
of the activities in which the employee is 
competent; 

• Equitable allocation of work between em- 
ployees of similar skill attainment; 

• Development of additional skills required by 
on-the-job application under guidance; 

• Planning to allow acquisition of additional 
skills by training; 

• The need to ensure exposure to work activity 
related to all of the skills held by an 
employee for the specific purpose of skill 
retention. 

(c) A program is to be developed to maintain skill 
levels on an ongoing basis which employees will 
be required to embrace. 

(7) Payment for Training 
(a) It is agreed that additional training in accordance 

with this clause may be undertaken either on or 
off the job. 

(b) Training shall be undertaken within the TASK 
guidelines until October 1994. Where training is 
undertaken after this time during ordinary work- 
ing hours the employee concerned shall not suffer 
any loss of pay. 

(c) Any costs associated with standard fees for 
prescribed courses or prescribed text books (ex- 
cluding those test books supplied by the Com- 
pany) incurred in connection with the undertaking 
of such training shall be reimbursed by the 
company upon production of evidence of such 
expenditure and report of satisfactory completion. 
Tfext books paid for by the Company shall be 
retained as Company property. 

(d) Payment for training will be as per section 7.6. 

10.—Hours of Work. 
(1) Ordinary Hours 

(a) The ordinary hours of work shall be an average of 
38 hours per week plus an additional 2 hours per 
week accrued to a monthly rostered day off over 
any five days of the week worked over any one 
of the following cycles: 

(i) 38 hours ordinary plus 2 hours accrued to 
rostered day off within a work cycle not 
exceeding 5 consecutive days. 

(ii) 152 hours ordinary plus 8 hours accrued to 
a rostered day off within a work cycle not 
exceeding 28 consecutive days. 

(b) The ordinary hours of work shall be worked 
continuously except for meal breaks between 
6.00am and 6.00pm Monday to Friday. 

(2) Implementation of 40 Hour Week 
The ordinary hours shall be an average of 38 per week 

plus an additional 2 hours per week accrued to a monthly 
rostered day off to be worked on the following basis: 

(a) By employees working 12 ordinary hours or less 
each day in the refinery; or 

(b) By employees working 10 and one half ordinary 
hours each day in maintenance, QC and the 
packing room, with an unpaid meal break of 30 
minutes. 

(3) Shift Work Allowances 
A shift worker shall be paid an allowance of 17% of their 

normal rate for 2/3 of total ordinary hours worked. 
(4) Public Holidays 

(a) It is the company's intention to avoid operating on 
a public holiday whenever possible. 

(b) In a week in which a public holiday occurs, the 
regular 40 hour week may be worked in the 
Packing Room at normal rates with an additional 
payment equal to a normal days pay for the public 
holiday. This does not apply to individuals 
undertaking continuous rotating shifts or mainte- 
nance teams. 

(c) Work on a public holiday will incur normal 
penalty rates as per the award. 

11.—Rostered Days Off. 
With the introduction of a 10 hour shift roster and the 

subsequent labour inflexibility 5X10 hour RDO's are to be 
eliminated in the packing room, QC and maintenance areas 
and an equivalent rate added to the hourly rate at normal rate 
of pay. The remaining 48 hours RDO's are to be pooled and 
utilised during plant shut downs. Maintenance RDO's will 
be scheduled by mutual agreement fitters and management. 

12.—Sick Leave. 
(1) Sick Leave 

(a) Subject to the other provisions of this clause an 
employee, other than a casual, unable to attend or 
remain at work because of personal illness or 
injury is entitled to be absent from work without 
loss of ordinary pay ("sick leave"). 

(b) An employee is entitled to sick leave of up to 76 
ordinary hours in each year of service. Sick leave 
will accrue at the rate of 1.46 hours per week for 
full time employees, and proportionately to the 
hours worked for regular part time and fixed term 
employees. 

(c) Employees involved in 12 hour rotating shift 
rosters shall receive 4 days pay at normal rate into 
their hourly rate in lieu of being requested to work 
for no greater than 4 X 12 days to cover for 
absenteeism of other employees. 

(d) Employees involved in 24 hour shift rosters on 12 
hour shifts shall accrue any unused sick leave 
exceeding the 4 X 12 days (previously paid into 
an annual salary). 

(e) Accruals for all other shifts rosters will be as per 
the award. 

13.—Annual Leave. 
(1) Entitlement/Period of Leave 
At the end of each 12 months employment with the 

Company, all employees will be entitled to four (4) weeks 
annual leave, exclusive of Public Holidays and may be taken 
in any manner agreed between the Company and the 
employee. 

(2) Payment 
The following payments shall be made to each employee, 

immediately before proceeding an annual leave: 
(a) Day Workers—ordinary pay plus a loading of 

17.5%; or 
(b) Shift Workers—ordinary pay as defined plus 

"Shift Allowance" or 17.5% which is greater. 
(c) Employees will not allow accrued holiday leave 

to exceed 30 days. Accrued holiday leave exceed- 
ing 30 days will be reduced by 15 days each 6 
month period until accrued holidays do not exceed 
30 days. 

(3) Timing of Annual Leave 
(a) Annual leave may be required to coincide with 

maintenance shutdowns, however, the company 
agrees that no greater than 2 weeks in any 12 
month period can be used for this purpose. The 
company will endeavour to advise employees at 
least 2 months prior to a maintenance shutdown. 
Wherever possible, pooled RDO's will be utilised 
to cover shutdowns. 

(b) Employees operating on 12 hour continuous shift 
may be requested to delay holidays to ensure 
adequate coverage remains to operate the refinery. 
The objective of ensuring that adequate coverage 
in the refinery is maintained at all times, implies 
that no more than one individual. 
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1A Induction 
(3 month 
period) 

365 (7.30) 9.24 7.48 (2%) 5.73 5.81 35.56 393 20,436 

IB Operator 1 
Accredited 405 (8.10) 10.25 10.38 (2.5%) 6.38 6.48 41.59 439 22,807 
in 1 
Operations 

Senior "ten 340 (10.8O) 13.66 22.15 (4.0%) 8.64 8.77 78.33 67.23 660 34,343 
Leader 
Level 5 Plus 
TAPE Qual. or 
Equiv. 

Plus Current Builder Certificate Allowance where applicable. 

Appendix B 
BUNBURY SKILLS CLASSIFICATION—ENGINEERING 

Bare Workplace 
Flexibility 

Over Award Tbtal Skill Accred 
+ 3.5% 

Wages Oct 
1994 

Productivity 
Increase 

April 1995 

Productivity 
Increase Out 

Wages Oct 
1995 

C12 394.44 9.98 58.55 462.97 16.20 479.17 7.19 7.30 493.65 
Cll 415.20 486.47 17.03 503.50 7.55 7.66 518.72 
C10 437.03 11.06 519.82 18.19 533.01 8.07 8.19 554.27 
C9 458.91 11.61 71.93 542.45 18.99 561.44 8.42 8.55 578.41 
C8 481.86 12.19 72.73 566.78 19.84 586.62 8.80 8.93 604.35 
C7 505.95 12.80 72.73 591.48 20.70 612.18 9.18 9.32 630.68 
C6 531.25 13.44 72.73 617.42 21.61 639.0) 9.59 9.73 658.35 

TO TEAM MEMBERS WHEN THE APPROPRIATE SKILL LEVEL IS ACHIEVED AND AN OPPORTUNITY 
AVAILABLE. 

PAY RATES INCLUDE TOOL ALLOWANCE. 



1A. INDUCTION 

IB. OPERATOR 1 

$382.00 • Induction 
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Induction 
& Safely 

o Occupational Health 

o Communications 

2. OPERATOR 2 $449.00 ® Cont Bleaching 
o Soap Splitting 

® Warehouse 
» Weighbridge 
e Site Services 
® Waste Control 
• Stock Control 
(mrpid 

Understand theory 
and practical 
knowledge of 
refinery function 

• Quality concepts 
® Understand MRPII 

3. OPERATOR 3 »552.60** • Refining o Team Leader 
" MRPII usage 

Understand both 
theory and practical 
operation of refinery 
and packing room 

Stock control 

4. OPERATOR 4 $575.00** • D...» and 
Vacuum System 

Level 3 plus 
participate in 
training 
(L*...) input 
MRPII data; monitor 
materials, exception 
report quality 

Computer skills 
Fats & Oils chemistiy 

Team Leader 
® Training Co- 
ordinator 

<• Certificate in Food 
Processing 

appropriate 
certificate 
Statistical process 
control 

o Tfeam Leader Training 

* PLUS CURRENT BOLDER CERTIFICATE ALLOWANCE WHERE APPLICABLE 
** LEVEL 3-6 INCLUDES SHIFT ALLOWANCE 

Appendix D. 
ENGINEERING METAL TRADE MODULES. 

In consultation with Management, Fitters and the Train- 
ing Co-ordinatory, Modules from the following list will be 
selected to supplement Fitters current skill level and to meet 
the needs of the enterprise. Modules may be added to the 
stated modules as per the following criteria: 

If deemed appropriate by the Consultative Commit- 
tee. 

Any proroquisite module required. 
NM30 Pneumatics 1 
NM34 Air Compression Distribution 
NM36 Introduction to Heat Transfer 
NM37 Steam Plant 
NM44 Engineering Drawing Interpretation 2 
NM200 Assembley Fitting 
NM202 Pump Equipment Repair 
NM204 Metal Reclamation—TIG, Welding 
NF31 Fabrication—Pipework Drawing 
NF32 Fabrication—Pipework 

Appendix E—Memorandum of Understanding. 
BETWEEN MEADOWN LEA FOODS BUNBURY 

ITS EMPLOYEES AND THE FOLLOWING UNIONS 
REPRESENTED ON SITE 

THE FPU (WA) AND THE MEWU 
The parties to this agreement acknowledge that the 

objective of this Memorandum of Understanding is to 
provide enhanced job security and the opportunity to 
develop the skills and flexibility to the workforce and by this 
to improve the competitiveness and efficiency of the 
Bunbury operation. 

This will be achieved in a consultative and participative 
manner through the mechanism of a consultative committee, 
in conjunction with Appendix A (Constitution) and having 
regards for the business and in conjunction with the wishes 
of the workforce. 

As part of this process, the parties are committed to: 
• establishing skill related career paths which 

provide an incentive for workers to continue to 
participate in skill formation. 

• eliminate impediments to multi-skilling and 
broadening the range of tasks which a worker may 
be required to perform so that employees can 
perform any work for which they have the 
appropriate skills and the necessary safety and 
time factors are achieved. 

® creating appropriate relativities between different 
categories of workers within the award and at 
enterprise level. 

® ensuring the working patterns and arrangements 
enhance flexibility and the efficiency of the 
enterprise. 

Furthermore all parties agreed to set no restrictions on 
issues that may be raised and examined. 

The aim of the Memorandum of Understanding is to 
facilitate the type of fundamental review essential to ensure 
that existing work practices/award structures are relevant to 
modem competitive requirements of the enterprise and are 
in the best interests of both management and employees. 

This Memorandum of Understanding is the first step 
towards the establishment of an Enterprise Agreement The 
Memorandum of Understanding will expire within 6 months 
of this date or at the time of the establishment of an 
Enterprise Agreement, which ever is the earlier. 

JOB SECURITY 
The parties agree that it is not the intention of using 

productivity/efficiency improvements as a means of job 



shedding. The parties agree, however, that if a reduction in 
employee numbers is necessary as a result of productivity/ 
efficient improvements, the reduction will take place by 
either natural attrition or under the conditions as laid down 
under the relevant state award. The employees are assured 
there will be no forced termination where positions are 
absorbed due to productivity improvements on the basis that 
employees are prepared to retrain. 

The parties acknowledge however, that job losses may 
still occur as a result of causes other than productivity/ 
efficiency improvements eg. technological change, down- 
turn in business etc. 

NEW CLASSIFICATIONS AND CAREER PATH FOR 
WORKERS 

The parties recognise, that as a result of negotiations 
between Meadow Lea Foods, its employees, and the 
FPU/MEWU a new enterprise agreement willl be made 
which will contain new job classifications and a framework 
for career advancement. In order to facilitate the introduc- 
tion of this career path, Meadow Lea Foods and the 
FPU/MEWU agree to undertake a skill audit. 

The agreed skills audit will be determined by the Site 
Consultative Committee. 

TRAINING 
In order to increase the efficiency and competitiveness of 

the enterprise, it is accepted the new levels of skills will be 
required. The parties commit themselves to achieving higher 
levels of skills through the provision of recognised and 
accredited training. 

SPECIFIC FPU/MEWU COMMITMENTS 
The union recognises the necessity for Meadow Lea 

Foods to be able to provide product at the most suitable time 
to them in order for them to maximise the service they 
provide to their customers. 

The union is willing to consider any proposals that 
Meadow Lea Foods may like to raise that would mean better 
access to their market and would improve the profitability 
to the enterprise. 

Specifically, the FPU/MEWU would be prepared to 
discuss greater flexibility with regards to hours of work and 
shift arrangements. 

ENTERPRISE FLEXIBILITY 
Measures to improve flexibility of working arrangements 

with the enterprise, such measures will require the endorse- 
ment of 75% of the members of the relevant section or 
sections concerned. 

The following procedures shall apply in the formation of 
any agreement negotiated under the terms of this clause: 

(a) The union(s) will be notified in writing of the 
proposed variations prior to any change taking 
place. 

(b) The proposed variations for each section or 
sections shall be explained to the employees 
concerned and written notification of proposals 
will be placed no noticeboards at the worksite at 
least one (1) month before the proposals are 
intended to take effect. 

(c) The employer and the effected employees and 
unions will then consult with each other on the 
changes with a view to reach agreement. 

To facilitate the implementation of this agreement, all 
new employees will be advised that the preferred unions are 
the Food Preservers' Union FPU (WA) and the MEWU. 

TASK PROGRAMME 
Parties agree that all employees to be trained under the 

TASK programme accept the award variation detailed in 
Appendix B relating to employeee contribution to training 
costs. 

Appendix F. 
CONSTITUTION. 

MEADOW LEA FOODS 
BUNBURY SITE. 

CONSULTATIVE COMMITTEE. 
PREAMBLE: The employees, management and unions of 

Meadow Lea Foods Bunbury Site are committed to 
undertake improved and effective consultative in the 
workplace. 

The parties agree this consultative will provide employees 
with an opportunity to participate fully in decisions which 
impact on their working lives and support the principle of 
consultation. Management, employees and unions also 
agreed that effective consultation is dependent upon: 

• honesty 
• information sharing 
• facilities and training for employees 
• commitment for all parties 

It is therefore agreed that the establishment of an 
Employee/Management Consultative Committee is the 
method whereby the above principles can be practised and 
upheld. 

This agreement involves the following two unions 
represented on site: 

FPU—Food Preservers' Union 
MEWU—Metal and Engineering Workers' Union 

The Food Preservers' Union and the Metal and Engineer- 
ing Workers' Union have agreed to form a single bargaining 
unit for participating within the Consultative Committee. 

VISION STATEMENT: The shared vision of the Consul- 
tative Committee is to develop an environment which 
encourages contribution towards continual improvement in 
all aspects of our organisation through: 

• Training 
• Tfeamwork 
• Efficencies 
• Communication 

The results of this will be improved: 
Quality: Product 

Lifestyle 
Productivity 
Security: Jobs 

Financial 
Competitiveness 

OBJECTIVES OF THE CONSULTATIVE COMMIT- 
TEE: The establishment of the Consultative Committee is 
intended to assist in the achievement of the following: 

• The achievement of the highest possible effi- 
ciency and quality of our work and products as a 
common goal for all. 

• lb increase the quality of working life for all 
company employees particularly in the areas of 
job design, skill formation, training and the 
working environment both physical and mental. 

• lb improve job security, productivity and effi- 
ciency of the company. 

• Ensure that employees are able to work in a 
co-operative atmosphere in which the worth, 
dignity and skills of each individual within the 
company are respected and appreciated. 

• Provide each employee with career development 
opportunities with access to more varied, fulfilling 
jobs with the company and promote them on the 
basis of competence, assessed level of skill and 
job performance. 

• Enable all employees to benefit from a fair and 
equitable wage system through a skills based 
career development programme. 

TERMS OF REFERENCE: The following matters will be 
discussed by the committee and where appropriate decisions 
made and agreements reached to the extent that the matters 
raised impact on the unions membership or the efficiency 
of the company: 

1. Future site plans. 



2. Current market conditions and general conditions 
of the industry. 

3. The introduction of new technology/machines or 
new or revised work methods together with 
associated planning of layout, training, job num- 
bers, skill requirements incorporating a skill audit 
etc. 

4. Training plans: selection for: application of: type 
of: 

5. Equal Employment opportunities within the 
workplace. 

6. Any other matter raised by Employees or Manage- 
ment. 

Matters which be definition are the responsibility or the 
Occupational Health and Safely Committee may be referred 
to that Committee. 

Matters relating to the implementation of any exterprise 
agreement, will require the endorsement of 75% of the 
members of the relevant unions in the section or sections 
concerned. Where members concerned request a secret 
ballot be carried out, the procedure shall be agreed to by the 
parties involved. 

The Committee will have the right to liaise with eduction 
mid professional training bodies, whether Government or 
otherwise and to present information or seek advice from the 
unions or relevant bodies. 

Matters requiring central union involvement—while the 
consultative committee may discuss issues pertaining to the 
award of an enterprise agreement, any agreements made 
should follow normal industrial reltions proceedings involv- 
ing the unions in these areas. These may include hours of 
work, leave loading, sick leave, holiday pay, penalty rates. 

STRUCTURE: The consultative committee will consist 
of employee representatives elected from the union member- 
ship, including shop stewards and others and Management 
representatives, according to the following prescription: 

2 FPU 
1 MEWU 
3 Management 

Any committee member who is unable to attend a meeting 
may be represented by their nominated proxy. Any 
committee member who ceases to be an employee of the 
company, ceases to be on the Committee and Union/ 
Management will elect/appoint a replacement as appropri- 
ate. Re-election of the Union representatives will be 
determined by Members of the appropriate unions. In 
addition, union officials and appropriate officers may attend 
and have speaking rights at all meetings. Management may 
invite their representatives to attend meetings. 

MEETINGS: The Committee will meet every 6 weeks 
during paid time in normal working hours for up to four 
hours. Additional meetins may be called by either party at 
1 week's notice. All decisions will be arrived at by 
consensus. 

CHAIR PERSON: The chair will altemate/rotate each 
meeting between all members of the committee and will be 
nominated from the previous meeting. Secretarial duties will 
be undertaken by the previous meeting chairman. 

AGENDA: All members of the Committee can submit 
agenda items. An employee representative and a Manage- 
ment representative will meet at least one week prior to the 
meeting to write up and distribute the agenda to members 
of the Committee. All relevant written information and 
documents must be circulated with the agenda a week before 
the meeting. 

MINUTES: The Committee will nominate a minute taker 
and management will provide facilities to type, photocopy 
and distribute. A draft copy of the minutes will be made 
available to all parties within one week of the meeting. 

All parties will informally accept that the agreements 
recorded are correct and there being no problems the draft 
minutes will be posted and explained to die membership by 
report back meetings if necessary. A copy of the draft 
minutes will be sent to the Union Branch Office. The 

minutes will be formally accepted at the next meeting of the 
Committee. 

QUORUM: A quorum would consist of 2 management 
and 2 employee representatives. 

FACILITIES AND RIGHTS OF EMPLOYEE REPRE- 
SENTATIVES: It is agreed that the employee representa- 
tives should have the following facilities and rights. Time 
off to canvass the views of the membership and to prepare 
items for the agenda: to prepare for the Consultative meeting 
as a group of employee representatives: and to report back 
to members on the Committee meeting. It is agreed that all 
time spent in meetings and reporting back to members about 
the consultative committee meeting shall be treated and paid 
for as time worked. 

Facilities such as a meeting room, telephone, photocopier 
and typing facilities should be made available as needed. All 
union representatives and potential employee representa- 
tives should attend Trade Union Training Courses specifi- 
cally designed to enable them to be effective on Consultative 
Committee. 

An employee member will not be discriminated against 
by the employer or treated unfairly because of the 
Consultative Committee or having an interest in the 
Consultative Committee. 
RESPONSIBILITY OF COMMITTEE MEMBERS 

All committee members have the following responsibili- 
ties: 

1. lb attend all meetings and give serious considera- 
tion to all matters raised. 

2. lb represent the views of their constituents. 
3. To communicate key issues to constituents as 

agreed by Consultative Committee. 
CONFIDENTIALITY 

It is agreed that there may be some information which is 
regarded as confidential. However, management will make 
every effort to make available as much information as 
possible for the effective resolution of problems. A 
confidentiality agreement may be required for material 
presented to the committee which may be deemed to be 
confidential. 
TRAINING 

All members of the Committee and their proxies shall be 
entitled to extra training to ensure they are able to 
adequately represent their constituents and full participate 
in the Consultative Committee. 

It is agreed that: 
1. Such training for employee members is separate 

from and in addition to any Trade Union Training 
Leave. 

2. The nature and extent of such training will be 
agreed between the Union and Management 
before it is entered into. 

3. Employee members will be entitled to take such 
time off work with pay as is necessary for the 
purpose of performing their functions or duties or 
taking part in any course of training relating to 
ECC at no financial cost to employee members. 

Appendix G. 
PACKING ROOM ROSTER. 

MON TUBS WED THUR FRI 
Start L/Hand * OFF 0545 0545 0545 0545 
Start P/R Tfcam OFF 0545 0545 0545 0545 
Finish Prod OFF 1630 1630 1630 1630 
Finish Cleaning OFF 1645 1645 1645 1645 

* Early start for setup of plant if demand for product 
exceeds standard capacity. 
Includes 1 X 30 minutes unpaid meal break. 

OVERTIME 
Normal overtime rates will occur as per the following: 

® hours exceed 40 hours per week 
• daily hours exceeding 10 hour shit 



Q/C SHIFT ROSTER. 
MON TUBS WED THUR FRI 

SHIFT A 
Start 0600 0600 (MIX) 0600 0600 
Finish 1400 1400 1400 1400 1400 

SHIFT B 
Start 1330 1330 1330 1330 OFF 
Finish 2330 2330 2330 2330 OFF 
MONDAY No packing room operation. 
FRIDAY Most plants shutdown on afternoon prior to 

weekend, ie. 1900 hours. 

THE MERYM PTY LTD INDUSTRIAL AGREEMENT 
No. AG 114 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch 

and 
Merym Pty Ltd. 

No. Ag 114 of 1994. 

The Merym Pty Ltd Industrial Agreement 

COMMISSIONER A.R. BEECH. 
26 October 1994. 

Order. 
HAVING heard Mr G Giffard on behalf of the Applicant and 
Mr D Cousens on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Merym Pty Ltd Industrial Agreement be 
registered as an industrial agreement in accordance 
with the following Schedule on and from the 21st day 
of October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

This agreement will be known as the Merym Pty Ltd 
Industrial Agreement. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Special Site Provisions 
13. No Extra Claims 
14. Industry Standards 
15. Ratification 

Appendix A.—Rates of Pay 

3.—Area and Parties Bound. 
This is an agreement between the Australian Builders* 

Labourers' Federated Union of Workers (WA Branch) (the 
union) and Merym Pty Ltd (the company) in the State of 
Western Australia. 

4.—Application. 
This agreement shall be binding upon the company, the 

union, its officers and members, persons eligible to be 
members of the union employed by the company on work 
covered by the terms of the Buiding Trades (Construction) 
Award 1987 No. R 14 of 1978 (the award). 

5.—Duration. 
This agreement shall commence from the first pay period 

on or after 26 September 1994 and shall continue in effect 
until 31 July 1995. ftovided that nothing in this clause shall 
prevent the implementation of a comprehensive enterprise 
agreement as detailed in C1.9—Enterprise Agreement. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

6.—Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

agreement shall be in the same terms as that outlined in Cl. 
46—Settlement of Disputes of the award. 

7.—Single Enterprise. 
It is agreed that this agreement applies in respect of s 

single enterprise as defined in Cl 41A(2) of the Industrial 
Relations Act 1979 (the Act) as amended. 

8.—Relationship With Award. 
This agreement shall be read wholly in conjunction with 

the Building Trades (Construction) Award 1987 No. R 14 
of 1978 (the award). Where this agreement is sUent on rates 
of pay and other matters pertaining to the employment 
relationship, the award shall apply. Where there is conflict 
between the rates of pay, conditions, allowances and other 
matters in this agreement and the award the higher rate shall 
apply. 

9.—Enterprise Agreement. 
It is agreed that in the event of the union and the company 

agreeing on the terms of a comprehensive enterprise 
agreement this agreement may be terminated in accordance 
with the requirements of the Act as amended. 

10.—Wage Increase. 
This agreement provides for the payment of a 7.5% 

increase in the award hourly rate resulting in the wage rates 
as expressed in Part 1 of Appendix A of this agreement A 
following wage increase identified in this clause shall be 
payable as a further instalment of 2.5% on the first pay 
period on or after February 1995 resulting in the wage rates 
also contained in Part 2 of Appendix A of this agreement. 

11.—Relativity. 
The relativities in base rate and supplementary payments 

as currently contained in the award will not be altered for 
the life of this agreement 

12.—Special Site Provisions. 
This agreement may be over-ridden by any project 

specific agreement which may be applicable to work 
performed by employees covered by this agreement Where 
applicable site allowances will be paid in lieu of designated 
award allowances as agreed between the parties. 

13.—No Extra Claims. 
Hie union agrees not to pursue any extra claims against 

the company for the life of this agreement except in the 
event that the annual Consumer Price Index exceeds the 
amounts provided for in this agreement 



14.—Industry Standards. 
It is a term of this agreement that the company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
agreement: 

(1) The Construction + Building Unions Superannua- 
tion Scheme. 

(2) The Western Australian Construction Industry 
Redundancy Fund. 

15.—Ratification. 
The signatures that follow testify to the fact that this 

agreement shall come into effect from the first pay period 
on or after 26 September 1994. 

R Kinney Acting State Secretary on behalf of the union 

D Cousens On behalf of the company. 

Dated this 27th day of September 1994. 

Appendix A. 
Part 1 Part 2 

21 October 1994 1 February 1994 
Hourly Weekly Hourly Weekly 

Rate Rate Rate Rate ' 
Jp kjl 

Labourer Group 1 12.77 485.26 13.07 496.66 
Labourer Group 2 12.31 467.78 12.60 478.80 
Labourer Group 3 11.98 455.24 12.25 465.50 

N.B. LOVE STARCHES (W.A.) SITE AGREEMENT 
1994 

No. AG 17 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

N.B. Love Starches (W.A.) 
and 

The Food Preservers' Union of Western Australia, Union of 
Workers and Others 
No. AG 17 of 1994. 

N.B. Love Starches (W.A.) Site Agreement 1994. 

COMMISSIONER S.A. KENNEDY. 
18 October 1994. 

Order. 
HAVING heard Mr A. Tomlinson on behalf of the 
Applicant, Mr R. Dhue and later Ms R. Ellis on behalf of 
the Australian Municipal, Administrative, Clerical and 
Services Union of Employees, WA Clerical and Administra- 
tive Branch and Mr W. Johnston on behalf of The Food 
Preservers' Union of Western Australia, Union of Workers, 
and the consent of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch to registration having been confirmed, now therefore 
I the undersigned, pursuant to the powers conferred by the 
Industrial Relations Act 1979 as amended do hereby order— 

That the following Schedule be and is registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

L—Title. 
This Agreement shall be known as the "N.B. Love 

Starches (W.A.) Site Agreement 1994". 

2.—^Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Operation of Agreement 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Background 
9. Wages 

10. Training 
11. Commitments 
12. Memorandum of Understanding 

Appendix A—Roster Cycle 
Appendix B—Classification Structure 
Appendix C—Wages Schedule 

3.—Area and Scope. 
The area and scope of this Agreement shall be that 

prescribed in the Cereal Processing, Extracting and Manu- 
facturing Award No. 26 of 1970, the Transport Workers 
(General) Award No. 10 of 1961, and the Clerks' (Wholesale 
& Retail Establishments) Award No. 38 of 1947 as at 8 
September 1993 as they respectively applied to employees 
of N.B. Love Starches (W.A.). 

4.—Parties Bound. 
(1) This Agreement shall be binding on the parties to the 

agreement individually and collectively and shall apply to 
all persons employed at N.B. Love Starches (W.A.) who are 
members, or eligible to be members of the organisations of 
employees party to this Agreement and who are covered by 
any award identified in subclause (3) of this clause. 

(2) The parties to this Agreement are: 
(a) The Food Preservers' Union of Western Australia, 

Union of Workers; (hereinafter "FPU"); 
(b) Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch; 
(hereinafter "TWU"); 

(c) Australian Municipal, Administrative, Clerical 
and Services Union of Employees, WA Clerical 
and Administrative Branch; (hereinafter "AM- 
ACSU"); 

(d) N.B. Love Starches (W.A.); (hereinafter "the 
Company"). 

(3) The Awards which at 1 December 1993 covered N.B. 
Love Starches (WA) operations were: 

(a) Cereal Processing, Extracting and Manufacturing 
Award No. 26 of 1970. 

(b) Clerks' (Wholesale & Retail Establishments) 
Award No. 38 of 1947. 

(c) Transport Workers (General) Award No. 10 of 

5.—Operation of Agreement. 
(1) This Agreement shall operate from the commence- 

ment of the first pay period beginning on or after the 1st day 
of April 1994 and shall remain in operation until 30 March 
1996. 

(2) The parties to this agreement will commence 
negotiations for a replacement agreement no later than 30 
December 1995. 

6.—^Relationship to Parent Awards. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with the relevant award/s as identified in 
subclause (3) of Clause 4.—Parties Bound, of this Agree- 
ment. 

(2) Where there is any inconsistency between this 
Agreement and any relevant award, this Agreement shall 
prevail to the extent of any inconsistency. 



7.—Single Bargaining Unit 
(1) The unions party to this Agreement, with the 

employees covered by the relevant awards, have formed a 
single bargaining unit in accordance with the requirement 
of the West Australian State Wage Decision of 31 January 
1992 (State Wage Case—Volume 72, Western Australian 
Industrial Gazette, page 191). 

(2) The single bargaining unit has endorsed the terms of 
this Agreement. 

(3) The single bargaining unit shall be provided by the 
Company with all relevant information to enable effective 
monitoring of the implementation of initiatives identified in 
this Agreement. 

8.—Background. 
(1) The parties to the Awards identified in subclause (3) 

of Clause 4.—Parties Bound of this Agreement, have 
implemented the structural efficiency principle through a 
number of initiatives already documented in the Awards; 
and more recently through a commitment to work towards 
achieving or implementing the issues discussed herein. 

(2) In continuing to implement the structural efficiency 
principle and as part of this Agreement, the following has 
been agreed: 

(a) A program of enterprise bargaining to achieve a 
single site agreement covering all non-staff em- 
ployees. This will include but is not limited to: 

(i) Flexibility for rostering of ordinary hours; 
(ii) A classification structure for all employees, 

which recognises skills acquired formally 
and informally, and provides an appropriate 
career path; 

(iii) Review of base rates, shift allowance, pen- 
alty rates, leave loading, call out definition 
and reward; 

(iv) Disputes settlement procedures; 
(v) Measures (key performance indicators) to 

record and reward productivity improve- 
ments. 

(b) A program of work place reform will be imple- 
mented in three stages. These stages are shown 
below 
Stage One 
(a) The introduction of a four shift roster pattern 

for shift workers over a 28 day cycle. This 
shift roster forms Appendix One to this 
Agreement. The roster cycle includes: 

(i) 19 rostered ordinary hour shifts totalling 
152 ordinary hours; and 

(ii) 2 rostered overtime shifts totalling 16 
hours. 

(b) Penalty for all ordinary hours worked on a 
Saturday shall be 50% in addition to the 
appropriate base rate of pay. 

(c) Penalties for all ordinary hours worked on a 
Sunday shall be 100% in addition to the 
appropriate base rate of pay. 

(d) Award public holidays may be banked and 
taken in blocks at alternative dates agreed by 
a majority of shift workers and the union. 

(e) The classification of shift workers will be 
determined by the structure provided by 
subclause (2)(a)(ii) of Clause 8.—Back- 
ground of this Agreement, as shown in 
Appendix Two. 

(f) Base rates of pay for shift workers include all 
allowances, except shift penalties. These 
rates are included in Appendix C. 

(g) Quarterly performance reviews will be con- 
ducted for all employees. These performance 
reviews will be conducted in accordance with 
agreed criteria. Any dispute arising from a 
performance review will be dealt with in 
accordance with agreed dispute resolution. 

(h) This stage was completed September 1993. 

Stage Two 

(a) The finalisation and ratification of site award 
document and implementation of work prac- 
tice reforms described therein. 

(b) The finalisation of classifications to include 
all other non-staff employees. 

(c) The use of EFT for payment of wages and 
flexibility of pay week commencement. 

(d) This process will result in a new agreement, 
negotiated through the single bargaining 
union, between the parties to this Agreement 
and will replace this Agreement. 

Stage Three 

(a) The establishment of productivity measure- 
ment matrix and reward scheme. 

(b) A commitment to on-going introduction of 
productivity enhancements and continuous 
improvements in efficiency and quality of 
output 

(c) In addition, a total quality management 
("TQM") program will be implemented at 
the Company with the objective of analysing 
and incorporating continuous incremental 
improvements in all facets of its operations 
and achieving accreditation to Australian 
Standards 3902. 

(d) This agreement recognises the existing estab- 
lishment of a consultative committee, and 
reaffirms the commitment of the company 
and its employees through the mechanism of 
the consultative committee to: 

(i) Develop the consultative process 
throughout the enterprise; 

(ii) Promote mutual trust and co-operation 
between employees and management; 

(ii) Monitor key performance indicators and 
ensure achievement of productivity tar- 
gets is being sought; 

(iv) Develop improvements to work prac- 
tices and procedures and methods of 
implementation; 

(v) Increase the quality of employee work 
life. 

(e) The consultative committee will be reformed 
so as to be more representative of the various 
occupations and classifications. 

(f) All parties are agreed to put in place effective 
dispute settlement procedures, including a 
commitment by all parties to seeking a 
resolution of issues without recourse to 
industrial action. That is, there is an under- 
taking that normal duties will continue while 
resolution of the dispute is being sought 
through agreed procedures. 

(g) These procedures will not restrict the ability 
of either party to seek a final resolution of 
disputes through arbitration, but requires a 
commitment to follow agreed procedures to 
resolve disputes. 



(h) The company will sanction employee group 
discussion meetings, for the dissemination of 
information and voting on issues for formal 
acceptance that deal with work related issues, 
during paid time on condition that an agenda 
is pre-submitted to management for ap- 
proval, minutes of conduct are kept and a 
management representative (non voting) is in 
attendance. 

(i) Productivity measurement will be performed 
using an agreed productivity matrix. Em- 
ployees will benefit through a productivity 
gain share payment on the basis of one third 
to the company (profit), one third to the 
employee, and one third to further productiv- 
ity enhancements (capital expenditure). 
Wage increases will only flow from produc- 
tivity enhancements, including development 
of skills. There are to be no other claims 
presented for the life of the site award 
document. Classification reviews for all 
employees will be conducted on a six 
monthly basis to ensure recognition of skills 
development. Acquirement of external quali- 
fications through formal training will be 
recognised immediately. Productivity gain 
share payments to employees shall be a 
minimum of one percent every six months for 
the lift of the agreement, and paid as an 
increase to employees' existing wage rates. 
An expected minimum of six percent over the 
lift of the agreement is to flow on to 
employees, if this does not occur, the 
agreement is to run for a further twelve 
months with one percent payable every six 
months. Under this formula, the Company 
will be entitled to pursue and expect a 
minimum increase in measurable productiv- 
ity of twelve percent over the two year term 
of this agreement. There is a requirement for 
commitment from all parties to continuous 
improvement resulting in real and docu- 
mentable gains in productivity, efficiency 
and flexibility. 

9.—Wages. 

All wage rates applicable to employees referred to in 
Clause 3.—Area and Scope of this Agreement, shall be 
increased in accordance with the rates set down in the 
Appendix to this Agreement and in accordance with the 
terms of this Agreement. 

10.—Training. 

(1) The Company will provide training to enable 
employees to better perform their tasks, and with the aim 
of improving productivity. Together with classification, 
career paths based on skills growth will be developed for 
individuals. 

(2) Both the Company and employees are committed to 
the development (through both internal and external 
training), recognition and utilisation of relevant productivity 
improving skills. 

11.—Commitments. 

(1) All parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with pay or long service leave with pay. 

(3) The consultative committee will continue to pursue 
the agreed objectives of this clause. 

(4) Memorandum of Understanding. 
The parties undertake that the increase referred to in 

Clause 9.—Wages of this Agreement will be the only 
increases to apply during the life of this Agreement provided 
that further increases may result from real productivity 
improvements implemented and quantified by the consulta- 
tive process and/or in accordance with the State Wage 
Principles. 

12.—Memorandum of Understanding. 
(1) The parties will assess the achievement in productivity 

and efficiency during the term of this Agreement. 
(2) The parties will agree that following the process of 

reviewing this Agreement it will be renewed or replaced. 
(3) The parties commit to opposing any attempt by any 

other person, employer or organisation to become a party to 
this Agreement. 

(4) The parties to this Agreement are committed to work 
together to secure increases in productivity and efficiency 
and improvements in enterprise viability and competition at 
the Company. 

(a) This will be achieved in a consultative, participative 
manner, through the mechanism of a consultative committee 
having regard for the requirements of the business and in 
conjunction with the wishes of the work force. 

(b) As part of this process the parties are committed to 
the development of increased skills training and the creation 
of cross functional career structures which will lead to an 
overall improvement in the quality of life and increase job 
security. 

(5) This clause is the first step towards establishing a 
multi-union site agreement which will be developed as part 
of the objectives of securing increased productivity and 
efficiency. 

(6) The parties recognise that this process will involve no 
erosion of existing award conditions or loss of jobs and will 
be subject to the following provisions: 

(a) The Unions will commit themselves to working 
as a single bargaining unit, subject to a dispute 
settlement procedure developed and agreed to by 
the unions. 

(b) The Unions are prepared: 
(i) To negotiate greater flexibility with regard to 

hours of work and shift arrangements; 
(ii) To negotiate productivity remuneration sub- 

ject to the national wage case guidelines and 
current Award(s) conditions; 

(iii) lb discuss and negotiate multi-skilling ar- 
rangements subject to the agreement of all 
parties concerned thus providing for a more 
flexible use of skill; 

(iv) To establish genuine cross-functional career 
paths for employees which will allow all the 
work force to increase their skills, and 
through this to provide for meaningful 
rewarding work as well as autonomy and 
increased responsibility and better pay. 

(7) Employees will have the opportunity to undertake 
training to improve their existing skills to enable them to 
take advantage of the opportunities presented by the new 
skill based career paths. 

(8) lb facilitate the implementation of this Agreement all 
new employees will be encouraged to undertake member- 
ship of their appropriate union. 

(9) Enterprise Flexibility 
(i) Measures to improve flexibility of working arrange- 

ments within the Company will be subject to agreement 
between the Company, the majority of employees and the 
unions. 

(ii) Provided that the term "working arrangements" shall 
mean all aspects of the employers establishment. 
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MONDAY 
TUESDAY 
WEDNESDAY 
THURSDAY 
FRIDAY 
SATURDAY 
SUNDAY 
MONDAY 
TUESDAY 
WEDNESDAY 
THURSDAY 
FRIDAY 
SATURDAY 
SUNDAY 
MONDAY 
TUESDAY 
WEDNESDAY 
THURSDAY 
FRIDAY 
SATURDAY 
SUNDAY 
MONDAY 
TUESDAY 
WEDNESDAY 
THURSDAY 
FRIDAY 
SATURDAY 
SUNDAY 

Appendix A—Roster Cycle. 
7.3 3-11 11-7 OFF DATE 

A D C B 01-Feb 01-Mar 29-Mar 
A D C B 02-Feb 02-Mar 30-Mar 
B A D C 03-Feb 03-Mar 31-Mar 
B A D C 04-Feb 04-Mar 01-Apr 
C B A D 05-Feb 05-Mar 02-Apr 
C B A D 06-Feb 06-Mar 03-Apr 
CHAD 07-Feb 07-Mar 04-Apr 
D C B A 08-Feb 08-Mar 05-Apr 
D C B A 09-Feb 09-Mar 06-Apr 
A D C B 10-Feb 10-Mar 07-Apr 

Typical Qualification 
15% (a) part completion of a certificate course in food 

processing 
25% (b) boiler certificate 
LEVEL 4 

A D C B 10-Feb 
A D C B 11-Feb 
B A D C 12-Feb 
B A D C 13-Feb 

1-Mar 08-Apr 
2-Mar 09-Apr 
3-Mar 10-Apr 
4-Mar 11-Apr 
5-Mar 12-Apr 
6-Mar 13-Apr 
7-Mar 14-Apr 
8-Mar 15-Apr 
9-Mar 16-Apr 

B A D C 13-Feb 13-Mar 10-Apr 
B A D C 14-Feb 14-Mar 11-Apr 
C B A D 15-Feb 15-Mar 12-Apr 
C B A D 16-Feb 16-Mar 13-Apr 
D C B A 17-Feb 17-Mar 14-Apr 
D C B A IS-Feb 18-Mar 15-Apr 
A D C B 19-Feb 19-Mar 16-Apr 
A D C B 20-Feb 20-Mar 17-Apr 
A D C B 21-Feb 21-Mar 18-Apr 
B A D C 22-Feb 22-Mar 19-Apr 
B A D C 23-Feb 23-Mar 20-Apr 
C B A D 24-Feb 24-Mar 21-Apr 
C B A D 25-Feb 25-Mar 22-Apr 
D C B A 26-Feb 26-Mar 22-Apr 
D C B A 27-Feb 27-Mar 23-Apr 
D C B A 28-Fcb 28-Mar 24-Apr 

Appendix B—Classification Structure. 

Production and Maintenance—Job Description and Skill 
Level. 

LEVEL 2 
2% (a) operating gleten valve packer 
2% (b) operate starch valve packer 
2% (c) prepare speciality mixers—15/40, starbind etc 

using mixing plant 
2% (d) operate sewing machine 
2% (e) operate manual bag filler 
2% (f) stack finished products and ingredients 
3% (g) manually load, unload products and consumables 
3% (h) operate dough mixer 
5% (i) be familiar with merchen feeder operation 
5% (j) regulate dough level in hopper 
5% (k) operate gluten extraction system 
5% (1) operate and clean raw liquor gl's 
10% (m) sample all packaged products as requested by q.c. 
5% (n) shift pallets with forklift 
10% (o) routine checks of forklift 
3% (p) general cleaning duties 
3% (q) operate starch tipping system 

Typical Qualification 
10% (a) completion of an approved course in manual 

handling 
8% (b) ability to competently perform cleaning duties 
10% (c) forklift license 

i operate liquor (starch) separators and concentra- 
tors 
sample process stream as requested 
operate peeler centrifuge 
separate starch from gluten 
transport products/consumables internally 
load containers with forklift 
remove, inspect, gl screens 
reinstall gl screens 
remove blockages in gluten washers 
operate boiler 
routine cleaning of designated areas 

3% (a) 
3% (b) 
3% (c) 
5% (d) 
5% (e) 
3% (f) 
5% (g) 
3% (h) 
5% (i) 
3% (j) 
3% (k) 
3% (1) 
3% (m) 
5% (n) 

3% (o) 

3% (p) 
3% (q) 

3% (r) 

16% (a) 

10% (b) 
10% (c) 

operate starch driers 
operate gluten driers 
operate drum drier 
control liquor concentration/separation 
control gluten (wet) quality 
operate starch and gluten grinding circuits 
operate wet end process 
sample all processes and end products 
log all test results and maintain records 
control movement of stock 
operate packing system 
operate control system 
operate aims control system 
understand and implement production require- 
ment 
report production problems to more senior person- 
nel 
repxnt safety items to more senior personnel 
repjort maintenance problems to more senior 
personnel 
routine housekeeping tasks 
Typical Qualification 
part completion of a certificate course in food 
processing 
first aid (senior) certificate 
fire awareness course 

LEVELS 
1. Production 

5% (a) ensure starch and gluten parameters maintained 
3% (b) maintain process, quality control log 
5% (c) maintain foreman's log 
15% (d) operate entire starch-gluten system 
10% (e) allocate tasks to other employees 
10% (f) undertake maintenance troubleshooting tasks 
10% (g) undertake process troubleshooting tasks 
5% (i) trouble shoot quality problems 
5% (i) trouble shoot yield problems 
2% (j) trouble shoot pic control system 

Typical Qualification 
30% (a) completion of certificate course in food process- 

ing 
2. Maintenance 

(a) conduct routine maintenance 
(b) attend to breakdown to repair plant and equipment 

faults 
(c) install new/replacement plant and equipment 
(d) complete fabrication tasks 
(e) maintain daily work sheets 
(f) greasing lubrication as per schedule 
(g) routine housekeeping of work area 

LEVEL 6 
1. Production 

15% (a) oversee operation of entire plant 
10% (b) ensure quality control maintained 
10% (c) identify and rectify production problems 
10% (d) prepare production reports 
8% (e) identify equipment problems 
2% (f) record equipment problems 

Typical Qualification 
10% (a) commencement of approved advanced certificate 

course in food processing 
20% (b) completion of an approved course in managing 

people 
15% (c) completion of an approved course in production 

control and materials handling 
2. Maintenance 

(a) ensure lubrication inspection schedules main- 
tained to manufacturers specification 

(b) maintain log of all maintenance performed 
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(c) allocate maintenance requirements to fitters 
(d) ensure adequate preventative maintenance carried 

out 
(e) ensure all relevant parts or services available 

when required 
(f) liaise with production staff to ensure maximum 

plant performance is obtained 
(g) report problems affecting plant 

Clerical—Job Description and Skill levels. 
LEVEL 1 

Machine Operations 
5% (a) operate telephone, intercom and paging equip- 

ment 
2% (b) operate facsimile equipment 
2% (c) operate photocopier 
1% (d) operate calculator 
3% (e) operate typewriter 
2% (f) operate shredder machine 
3% (g) operate tape backup equipment on main computer 

system 
3% (h) operate printers and spooler equipment 

Computer 
14% (i) ability to enter data into tims program (sales order, 

sales ledger, purchase ledger, general ledger) 
3% (j) ability to print reports from tims 
5% (k) ability to perform tape backup procedures 

Information Handling 
3% (1) open, date stamp and or distribute mail 
3% (m) prepare outgoing mail 
3% (n) receive and despatch courier parcels 
8% (o) receive and transmit messages, documents and 

files 
10% (p) receive and distribute incoming and outgoing 

telephone calls 
3% (q) operate filing procedures and prepare records for 

storage 
10% (r) prepare documents for processing 
14% (s) record information onto records (eg sales orders, 

gid's, receipts) 
3% (t) perform banking delivery duties 

Supervision 
direct or routine 
no supervision of others 

LEVEL 2 
Machine Operations 

as for level 1 plus 
6% (a) keyboard speed of 25 wpm at 98% accuracy 
6% (b) operate personal computer via menu systems 

Computer 
as for level 1 plus 

5% (c) exhibit adequate knowledge of procedures and 
requirements under group standards 

3% (d) ability to start up/shutdown main computer sys- 
tem 

3% (e) perform month end rollovers in tims system 
10% (f) retrieve existing templates and files fiom pc based 

programs 
Information Handling 

as for level 1 plus 
8% (g) receive visitors, locate internal staff 
8% (h) enter data into pc based programs and print reports 
8% (i) produce documents via work processor or type- 

writer 
10% (j) assist in coordination of product distribution as 

directed 
3% (k) maintain mail register 
3% 0) monitor file and record storage locations 
5% (m) distribute wages and collect receipts 
5% (n) maintain petty cash 
3% (o) maintain master file records in tims 
8% (p) develop and use woricing knowledge of products, 

customers and suppliers to interpret and coordi- 
nate document processing 

6% (q) perform suppliers ordering 
Supervision 

routine or general 
limited supervision of others 

LEVEL 3 
Machine Operations 

as for level 2 plus 
3% (a) keyboard speed of 40 wpm at 98% accuracy 
2% (b) maintain printers 
2% (c) maintain typewriters 
2% (d) operate tape backup system on pc's 
2% (e) operate modem on pc's 

Computer 
as for level 2 plus 

3% (f) exhibit full knowledge of procedures and require- 
ments under group standards 

5% (g) assist in development of files and templates in 
Lotus and WordPerfect 

3% (h) prepare and print graphs 
8% (i) prepare, edit, spell-check, proof read and print 

documents and correspondence using word proc- 
essor or typewriter 

Information Handling 
as for level 2 plus 

5% (j) oversee record distribution and storage 
12% (k) apply working knowledge of products, customers 

and suppliers to interpret and deal with enquiries 
in first instance 

20% (1) maintain payroll records 
10% (m) prepare and reconcile accounts payable for pay- 

ment 
8% (n) reconcile petty cash and stamp imprests 
8% (o) ability to reconcile accounts receivable and 

general ledger records as directed 
Secretarial 

2% (p) take shorthand at 80 wpm at 98% accuracy 
5% (q) arrange travel bookings and itineraries and make 

appointments 
Supervision 

limited 
general supervision of others 

LEVEL 4 
Machine Operations 

as for level 3 
Computer 

as for level 3 
Information Handling 

as for level 3 plus 
(a) complete bureau of statistics returns 
(b) ability to reconcile balance sheet accounts 
(c) preparation of inter company receipts transfers 

journals 
(d) preparation of sales analysis reports 

Secretarial 
(e) perform minuting and documenting of meetings 

and distribution of minutes 
Supervision 

minimal 
general supervision of others 

LEVELS 
Machine Operations 

as for level 4 plus 
(a) troubleshoot data processing equipment 

Computer 
as for level 4 plus 

(b) develop spreadsheet and database files and tem- 
plates 

(c) assist in development of tims applications and 
module implementation 



Information Handling 
as for level 4 plus 
(d) assist in maintenance of adequate raw material 

and consumables stock levels incl recording, 
reporting and initiating purchase orders 

(e) preparation of intercompany balance clearing 
journals and reconciliation of accounts 

(f) preparation of standing journal entries 
(g) handle pay office enquiries 

Supervision 
minimal 
general supervision of others 

LEVEL 6 
Machine Operations 

as for level 5 
Computer 

as for level 5 plus 
(a) troubleshoot existing spreadsheet, word process- 

ing and database applications 
(b) assist in development of data processing solutions 

Information Handling 
as for 5 plus 
(c) exhibit knowledge of procedures and require- 

ments under group accounting standards 
(d) apply working knowledge of business procedures 

to interpret and deal with any enquiries in first 
instance 

(e) assist in development of strategies for efficient 
and effective use of office resources 

(f) assist in development of budgets and forecasts 
(g) completion of monthly accounting requirements 

to trial balance stage 
Supervision 

minimal 
general supervision of others 

Laboratory—Job Description and Skill Levels. 
LEVEL 1 

(a) Ability to pick up samples in proper way at 
located sample points for routine analysis. 
Samples: Starch & Gluten samples 

Plant effluents 
(b) Boiler water meter & QX effluent meter readings 

LEVEL 2 
(a) Able to use hydrometer for testing specific 

gravity, Ph meter for Ph measurement, centrifuge 
to test plant effluents & gel fraction. 

(b) Cormgator gel Ph test. 
(c) Tbsting of liquor viscosity thru N B Love Cup. 
(d) Able to use analytical balances for the purpose of 

testing solids & moisture percentage and use of 
oven. Proper filling of data on Laboratory log 
sheet 

(e) Able to use N.I.R. machine to produce results for 
Glutten, starch & flour samples 

LEVEL 3 
(a) Able to do alkaline protein analysis by using 

distillation unit, titration & calculation. 
(b) Kjeldahl protein analysis, digestion, distillation 

and titration. 
(c) Standard solutions preparation. 
(d) Ifesting starch, flour & liquor amylograph by 

using Brabender unit. 
(e) Flour washout analysis. 

(f) Knowledge of colour and testing by using Minolta 
colour meter. 

(g) Able to produce daily and weekly lab reports. 

LEVEL 4 

(a) Knowledge of plant process and quality control. 

(b) Able to use G.C. for gas analysis. 

(c) Able to produce certificates of analysis for 
delivery of goods to customer. 

(d) Purchasing of raw materials, chemicals and 
equipment for use at plant as well as laboratory. 

LEVELS 

(a) Calibration and adjustment of laboratory equip- 
ment to ensure optimum performance. 

(b) Recommend alternative raw material suppliers. 

(c) Recommend improvements in laboratory proce- 
dures. 

(d) Understand and implement microbiological sur- 
veys. 

LEVEL 6 

(a) Understand principles of operation of all labora- 
tory equipment. 

(b) Understand and implement quality assurance 
system for site. 

(c) Develop and implement improvements to quality 
and process procedures. 

LEVEL 7 

(a) Oversee all Quality and Process control operations 
for site. 

Despatch—Job Description and Skill Levels. 

LEVEL 5 

(a) Driver, articulated vehicle 3 axles to 22.4 tonnes 
GCM. 

LEVEL 6 

(a) Driver, articulated vehicle 3 or more axles 22.4 
tonnes GCM over 22 and up to 39 tonnes capacity. 

LEVEL 6 + LEADING HAND 

(a) As for level 6, plus in charge of not less than three 
and not more than ten other employees. 

Appendix C—Wages Schedule. 
Minimum Productivity Increases 

Existing 3% 1% 1% 1% 1% 
Rate 7/9/93 Increase Increase Increase Increase Increase Classification 8/9/93 by October by April by October by April 

1994 1995 1995 1996 
S S $ S $ $ 

Level 1 317.20 326.72 329.99 333.29 336.62 339.98 
2 342.10 352.36 355.88 359.44 363.03 366.66 
3 367.10 378.11 381.89 385.71 389.57 393.46 
4 388.00 399.64 403.64 407.68 411.76 415.88 
5 417.20 429.72 434.02 438.36 442.74 447.17 
6 425.50 438.27 442.65 447.08 451.55 456.06 
7 442.20 455.47 460.02 464.62 469.27 473.96 
8 467.30 481.32 486.13 490.99 495.90 500.86 

CLERICAL 1 384.20 395.73 399.69 403.69 407.73 411.81 
2 404.70 416.84 421.01 425.22 429.47 433.76 
3 417.20 429.72 434.02 438.36 442.74 447.17 
4 425.50 438.27 442.65 447.08 451.55 456.06 
5 442.20 455.47 460.02 464.62 469.27 473.96 
6 467.30 481.32 486.13 490.99 495.90 500.86 

DESPATCH 
1 401.30 413.34 417.47 421.64 425.86 430.12 
2 409.00 421.27 425.48 429.73 434.03 438.37 
3 426.50 439.30 443.69 448.13 452.61 457.14 



2676 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

O'DONNELL GRIFFINAVORMALD FIRE SYSTEMS 
WESTERN AUSTRALIA ENTERPRISE 

BARGAINING AGREEMENT 
No. AG 112 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
O'Donnell Griffin/Wormald Fire Systems Western 

Australia 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 112 of 1994. 
O'Donnell Griffin/Wormald Fire Systems Western 

Australia Enterprise Bargaining Agreement. 
COMMISSIONER A.R. BEECH. 

26 October 1994. 
Order. 

HAVING heard Ms J. Porter on behalf of the Applicant and 
Mr L. McLaughlan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the O'Donnell Griffin/Wormald Fire Systems 
Western Australia Enterprise Bargaining Agreement be 
registered as an industrial agreement in accordance 
with die following Schedule on and from the 13th day 
of October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Tide. 

This agreement shall be known as the O'Donnell 
Griffin/Wormald Fire Systems Western Australia Enterprise 
Bargaining Agreement. 

2.—Arrangement 
1. Tide 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Application of Agreement 
7. No Extra Claims 
8. Objectives of Agreement 
9. Consultative Processes 

10. Training 
11. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
12. Monitoring of Agreement 
13. Wages 
14. Signatories 

3.—Area and Scope. 
This agreement shall apply to O'Donnell Griffin/Wor- 

mald Fire Systems, its employees who are members or 
eligible to be members of the union in the classifications set 
out in Clause 13.—Wages and the union and shall operate 
within the state of Western Australia. 

4.—Parties Bound. 
This agreement is made this 13th day of September 1994 

between: 
(1) O'Donnell Griffin/Wormald Fire Systems West- 

ern Australia. 
(2) The Electrical Contractors' Association of West- 

em Australia (Union of Employers) (the EGA). 

(3) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch) (the union). 

5.—Date and Period of Operation. 
This agreement shall operate from 1st July 1994 and shall 

remain in force until 31st December 1995 or its earlier 
cessation in accordance with subclause (2) of Clause 
6.—Application of Agreement. 

6.—Application of Agreement. 
(1) (a) Where the parties to this agreement are also parties 

to an agreement which applies to a specific project the 
parties agree to discuss whether the provisions of this 
agreement will apply to that project in lieu of the specific 
project agreement. 

(b) If it is agreed that the specific project agreement 
applies then the conditions of this agreement shall not apply. 

(e) If it is agreed that meaningful productivity increases 
can be achieved, but this agreement cannot be implemented 
in full, then wage increases available from this agreement 
may be introduced on a "pro rata" basis. The increases 
available from this agreement will be a maximum of those 
contained in Clause 13.—Wages. 

(2) The parties agree that if, following a review of this 
agreement by the parties and the Consultative Committee, 
agreement is reached that this agreement places and 
continues to place O'Donnell Griffin/Wormald Fire Systems 
and its employees at a competitive disadvantage and 
productivity and flexibility have not improved, then O'Don- 
nell Griffin/Wormald Fire Systems have the option of 
reverting to work under the award. 

(3) No part of this agreement shall be used by the union, 
O'Donnell Griffin/Wormald Fire Systems, or its employees 
as evidence or example before any industrial tribunal or 
proceedings not directly concerned with work covered under 
this agreement. 

(4) No part of this agreement shall be otherwise used by 
the union, O'Donnell Griffin/Wormald Fire Systems, or its 
employees as evidence or example before any industrial 
tribunal or any other contractor. 

(5) (a) Where a specific project or site agreement is 
applicable to work undertaken by O'Donnell Griffin/ 
Wormald Fire Systems and the union are a party to that 
specific project or site agreement, the specific project or site 
agreement shall take precedence over this agreement. 

(b) (i) Where a specific project or site agreement is 
applicable to work O'Donnell Griffin/Wormald Fire Sys- 
tems is contracted to carry out, and O'Donnell Griffin/ 
Wormald Fire Systems and the union is not a party to that 
specific project or site agreement, it is agreed that the parties 
will discuss the application of this agreement to that work. 

(ii) Where the parties are unable to agree upon the 
applicability or otherwise of this agreement to the work, 
both parties acknowledge the other party's legal rights to 
protect their respective interests. 

(iii) Both parties have the option of suspending this 
agreement, effective immediately, provided that the suspen- 
sion shall only extend to the application of this agreement 
to the work on the specific project or site. 

(6) Pursuant to this agreement and its measures to achieve 
gains in productivity, efficiency and flexibility, O'Donnell 
Griffin/Wormald Fire Systems shall provide the rates of pay 
prescribed in Clause 13.—Wages which shall be paid in lieu 
of the minimum weekly rate provided for in the award. 

(7) This agreement shall operate in conjunction with the 
Electrical Contracting Industry Award R 22 of 1978 (the 
award). Where any inconsistency exists between this 
agreement and the award, this agreement will take prece- 
dence to the extent of the inconsistency. 

7.—No Extra Claims. 
(1) The employees and the union shall not pursue any 

extra claims in relation to the award, with the exception of 
future State Wage Decisions, for the life of this agreement 



(2) Consistent with the Arbitrated Safety Net Adjustment 
Principle any future safety net adjustments shall be 
absorbable to the extent of any equivalent amount in rates 
of pay paid pursuant to this agreement. Future safety net 
adjustments shall not increase the wage rates contained at 
Clause 13.—Wages. 

8.—Objectives of Agreement 
(1) The parties acknowledge their commitment to the 

principles of enterprise bargaining. 
(2) The parties agree that as a result of this agreement, 

O'Donnell Griffin/Wormald Fire Systems need to achieve 
productivity improvements to continue to hold a competitive 
edge within the market place by: 

(a) heightening awareness and acceptance of account- 
ability levels of all in the contracting process 
within O'Donnell Griffin/Wormald Fire Systems' 
operations; 

(b) encouraging O'Donnell Griffin/Wormald Fire 
Systems' employees to accept responsibility in 
helping manage the total project performance 
including that of subcontractors; 

(c) developing concepts of best practice, continuous 
improvement and quality control to enhance 
productivity and efficiency; 

(d) developing a co-operative and harmonious work- 
ing environment in the enterprise; 

(e) developing better employee management prac- 
tices that promote shared concepts of skill 
formation, learning, teamwork, participation, flex- 
ibility and communication; 

(f) introducing best practice procedures in workplace 
health and safety and personnel management; 

(g) developing and following procedures to eliminate 
lost time and make better use of available working 
time, eg, start and finish at the designated 
workplace at normal start and finish times; 

(h) establishing measures to ensure orderly relations 
exist between O'Donnell Griffin/Wormald Fire 
Systems and the union on O'Donnell Griffin/ 
Worm aid Fire Systems' work sites; 

(i) enhancing job satisfaction; 
(j) improving O'Donnell Griffin/Wormald Fire Sys- 

tems' competitiveness to help improve job secu- 
rity. 

(3) It is agreed that the measures in this agreement, 
properly implemented and carried out, will assist in the 
achievement of those objectives. 

9.—Consultative Processes. 
(1) Effective participation and acceptance of accountabil- 

ity levels in the construction process, and achievement of the 
common goal and objectives of this agreement, are enhanced 
by genuine consultation between O'Donnell Griffin/Wor- 
mald Fire Systems and its employees. 

(2) (a) A Consultative Committee (the Committee) may 
be established within O'Donnell Griffin/Wormald Fire 
Systems. The composition and size of the Committee shall 
be determined by the parties. 

(b) The Committee will initially be chaired by O'Donnell 
Griffin/Wonnald Fire Systems' State Manager or nominee. 
A representative of the union may attend meetings. A 
representative of the ECA may attend the meetings. 

(3) (a) The role of the Committee is to act as a forum for 
consultation, guidance and advice between O'Donnell 
Griffin/Wormald Fire Systems and its employees on matters 
such as monitoring and reviewing; 

(i) implementation of this agreement and its objec- 
tives; 

(ii) determination of benchmaiks, best practice and 
continuous productivity improvement; 

(iii) the skills formation programme and ancillary 
training; 

(iv) the productivity improvement programme; 
(v) communication between O'Donnell Griffin/Wor- 

mald Fire Systems and its employees; 
(vi) fostering a consultative and co-operative environ- 

ment and setting and accepting appropriate levels 
of accountability and responsibility. 

(b) The Consultative Committee is a consultative and 
advisory group and it is recognised by all parties that final 
and overall accountability for company performance rests 
with O'Donnell Griffin/Wormald Fire Systems. 

10.—^Training. 
(1) Training 

(a) O'Donnell Griffin/Wormald Fire Systems ac- 
knowledge the changing pace of technology in the 
electrical contracting industry and the need for 
employees to understand those changes and have 
the necessary skill requirements to keep O'Eton- 
nell Griffin/Wormald Fire Systems at the forefront 
of the industry. 

(b) The parties to this agreement recognise that in 
order to increase the efficiency, productivity and 
competitiveness of O'Donnell Griffin/Wormald 
Fire Systems, a commitment to training and skill 
development is required. Accordingly, the parties 
commit themselves to: 

(i) developing a more highly skilled and flexible 
workforce; and 

(ii) providing employees with career opportuni- 
ties through appropriate training to acquire 
the additional skills as required by O'Donnell 
Griffin/Wormald Fire Systems. 

(c) It is agreed that a training programme be 
developed consistent with: 

(i) the current and future skill needs of O'Don- 
nell Griffin/Wormald Fire Systems; 

(ii) the size, structure and nature of O'Donnell 
Griffin/Wormald Fire Systems; 

(iii) the need to develop vocational skills relevant 
to O'Donnell Griffin/Wormald Fire Systems 
and the electrical contracting industry. 

(2) It is agreed that if O'Donnell Griffin/Wormald Fire 
Systems elects an employee to undertake a course or training 
in accordance with O'Donnell Griffin/Wormald Fire Sys- 
tems' philosophy as enunciated at subclause (1) of this 
clause, O'Donnell Griffin/Wormald Fire Systems shall pay 
all expenses relating to that course or training. 

(3) (a) It is agreed that if an employee elects to undertake 
a course or training directly relevant to that employee's 
vocation with O'Donnell Griffin/Wormald Fire Systems, 
and it is outside training provided in subclause (2) of this 
clause, and this course or training falls during work hours, 
an employee's request for time off work shall be considered 
by O'Donnell Griffin/Wormald Fire Systems in accordance 
with this clause. 

(b) O'Donnell Griffin/Wormald Fire Systems shall not 
unreasonably withhold its consent to the employee having 
time off work to undertake the course or training subject to 
O'Donnell Griffin/Wormald Fire Systems being: 

(i) provided with full details of the course or training, 
including details of the work hours which will be 
affected; 

(ii) of the opinion that the course or training is of 
value to the employee in his/her vocation with 
O'Donnell Griffin/Wormald Fire Systems; and 

(iii) of the opinion that the requested time off work 
will not disrupt O'Donnell Griffin/Wormald Fire 
Systems' operation. 

(c) The employee shall not be entitled to payment for lost 
time, and all expenses relating to the course or training shall 
be paid by the individual employee. 
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(4) O'Donnell Griffin/Wormald Fire Systems acknowl- 
edge that training of employees in certain sections of 
O'Donnell Griffin/Wormald Fire Systems' operations in 
welding and fitting will increase O'Donnell Griffin/ 
Worm aid Fire Systems' efficiency and develop employees' 
skills. Appropriate training will be provided in accordance 
with subclause (1) of this clause. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Award Matters 
It is agreed that all work performed for O'Donnell 

Griffin/Wormald Fire Systems shall be performed in 
accordance with this agreement and with the award as varied 
by this agreement and in conjunction with, where applicable, 
other industry agreements. 

(2) Flexibility of Hours, Breaks and RDO's 
(a) It is agreed that employees will be flexible in the 

following areas: 
(i) where it is agreed between O'Donnell Grif- 

fin/Wormald Fire Systems and the majority 
of affected employee(s) O'Donnell Griffin/ 
Worm aid Fire Systems may reschedule ordi- 
nary working hours; 

(ii) the spread of hours may be altered by 
agreement between O'Donnell Griffin/Wor- 
mald Fire Systems and the majority of 
employees in the plant or section(s) con- 
cerned. 

(iii) agreement to reschedule ordinary working 
hours and to alter the spread of hours shall 
not unreasonably be withheld; 

(iv) flexibility of rest periods and meal intervals 
which may be staggered or otherwise ar- 
ranged at a time and in a manner to suit the 
convenience of O'Donnell Griffin/Wormald 
Fire Systems in conjunction with the provi- 
sions in paragraphs (l)(e) and (f) of Clause 
11.—Hours of the award; 

(v) flexibility of rostering employees' day off: 
It is agreed that when O'Donnell Griffin/ 

Worm aid Fire Systems wish to reschedule an 
RDO, O'Donnell Griffin/Wormald Fire Sys- 
tems will endeavour to provide reasonable 
notice to the employee(s). RDO's may be 
substituted by agreement in accordance with 
the award, which agreement shall not unrea- 
sonably be withheld. 

(b) The abovementioned commitment to flexibility is 
to ensure events such as shutdowns and critical 
installations are completed in accordance with 
customer requirements. 

(3) Provision of a Tool Kit for Apprentices 
(a) On completion of an apprentice's probationary 

period with O'Donnell Griffin/Wormald Fire 
Systems, O'Donnell Griffin/Wormald Fire Sys- 
tems may elect to provide a tool kit to that 
apprentice. 

(b) The tool kit shall consist of those tools O'Donnell 
Griffin/Wormald Fire Systems requires the ap- 
prentice to own. 

(c) The apprentice shall refund O'Donnell Griffin/ 
Worm aid Fire Systems the total cost of the tool 
kit, which cost shall be deducted from the 
apprentice's wages in a manner to suit O'Donnell 
Griffin/Wormald Fire Systems provided that the 
manner is not unreasonable, having regard to the 
apprentice's wage. 

(d) The total cost of the tool kit shall be refunded 
within a twelve month period. In the event that the 
contract of service is terminated, the total cost of 
the tool kit will immediately become due and 
payable by the apprentice, and shall be deducted 
by O'Donnell Griffin/Wormald Fire Systems from 
any moneys owing by O'Donnell Griffin/Wor- 

mald Fire Systems to that apprentice and any 
balance may be pursued by O'Donnell Griffiri/ 
Worm aid Fire Systems. 

(4) Maintenance of Workplace 
All employees are committed to ensure their workplace 

is maintained in a clean and safe condition. All employees 
shall clean their smoko facilities to such an extent that there 
shall be no necessity to employ dedicated smoko facility 
cleaners. On major projects a dedicated person may be 
employed by O'Donnell Griffin/Wormald Fire Systems to 
carry out the duties of cleaning facilities. 

(5) Smoko and Lunch Orders 
One employee shall be selected from the employees to 

receive all smoko and lunch orders. All employees who 
make smoko or lunch orders shall submit their orders to the 
selected employee prior to the official work start time. The 
selected employee shall collect all smoko and lunch orders 
prior to the nominated time for each respective break. 

(6) Payment 
The method of pay receipt by Electronic Funds Transfer 

(EFT) is to be encouraged, however, cash payment may be 
made. 

(7) Commissioning Allowance 
A tradesperson will not receive a commissioning allow- 

ance for miscellaneous pre-commissioning. A tradesperson 
shall not receive a commissioning allowance unless that 
tradesperson is appointed by O'Donnell Griffin/Wormald 
Fire Systems to the position of a commissioning tradesper- 
son for a defined period. 

(8) Overtime 
(a) Overtime will be worked in accordance with 

Clause 12.—Overtime of the award. In particular 
the employees agree to strictly adhere to subpara- 
graphs (2)(f)(i) and (ii) of Clause 12.—Overtime: 
'' (2)(f)(i) An employer may require any employee 

to work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such re- 
quirement. 

(2)(f)(ii) The union party to this award, or 
employee or employees covered by this 
award, shall not in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause." 

(b) Overtime may be worked on an RDO weekend as 
required by O'Donnell Griffin/Wormald Fire 
Systems. O'Donnell Griffin/Wormald Fire Sys- 
tems will endeavour to give employees who are 
required to work on an RDO weekend such prior 
notice as is reasonable in all the circumstances. 

(c) O'Donnell Griffin/Wormald Fire Systems will 
introduce a roster system to endeavour to allocate 
overtime hours in a fair and equitable manner at 
O' Donnell Griffin/Wormald Fire Systems' discre- 
tion, provided that this will not disadvantage 
O'Donnell Griffin/Wormald Fire Systems in any 
way. 

(d) In conjunction with the roster system O'Donnell 
Griffin/Wormald Fire Systems will select the 
employees required to work overtime according to 
the needs of O'Donnell Griffin/Woimald Fire 
Systems and the particular project. 

(e) When overtime has been scheduled and an 
employee has committed himself or herself to 
work overtime, such commitment must be 
honoured. Where an employee has a valid reason 
to be absent, in accordance with award provisions, 
the employee is obligated to advise O'Donnell 
Griffin/Wormald Fire Systems, as soon as possi- 
ble prior to overtime commencement of that fact 
and the reasons therefor, so that alternative 
arrangements may be made. 



(9) Commencement of Work 
It is agreed that all employees will commence work at the 

starting time and place as nominated by O'Donnell 
Griffin/Worm aid Fire Systems. 

(a) All employees employed in the switchboard 
department will commence work in the workshop. 

(b) All employees employed in the service depart- 
ment will commence work at a location pre- 
arranged by the service department administra- 
tion. 

(c) On specific projects (e.g. construction) the starting 
place will be at a smoko facility or workshop 
established on the particular project. 

(10) Training 
O'Donnell Griffin/Worm aid Fire Systems will establish 

a training course to train electrical apprentices in the 
operation and servicing of O'Donnell Griffin/Wormald Fire 
Systems manufactured fire alarm panels. O'Donnell Griffin/ 
Wormald Fire Systems management will train appropriate 
service tradespeople as determined by O'Donnell Griffin/ 
Wormald Fire Systems on fire alarm panels. 

(11) Uniforms 
It is agreed that employees issued with O'Donnell 

Griffin/Wormald Fire Systems uniforms shall wear such 
uniforms during all work hours and each employee shall 
maintain his/her uniform in a respectable condition as 
approved by O'Donnell Griffin/Wormald Fire Systems. 

(12) Care of O'Donnell Griffin/Wormald Fire Systems' 
Property 

(a) It is agreed that employees will treat all O'Donnell 
Griffin/Wormald Fire Systems' property, plant 
and equipment, and safety equipment (whether for 
general use or personal issue) including, but not 
limited to, glasses and hats, with due care and 
respect to ensure replacement is kept to a 
minimum. 

(b) It is agreed that all employees are committed to 
ensure maximum usage of O'Donnell Griffin/ 
Wormald Fire Systems materials and consuma- 
bles is achieved and will exercise due care and 
precaution to prevent wastage. 

(13) RDO's 
It is agreed that the method of implementation of the 38 

hour week throughout O'Donnell Griffin/Wormald Fire 
Systems' operations shall be the system currently being 
implemented by the majority of O'Donnell Griffin/Wormald 
Fire Systems' operations, which is one fixed day on which 
all employees will be off duty per four week work cycle. 

(14) Unauthorised Absences 
(a) O'Donnell Griffin/Wormald Fire Systems shall: 

(i) arrange an employee's ordinary hours of 
work which shall average 38 hours per week; 
and 

(ii) select the method of implementation of the 
38 hour week. 

(b) An employee shall present himself or herself for 
duty and remain on duty during the ordinary hours 
of work. 

(c) O'Donnell Griffin/Wormald Fire Systems shall be 
under no obligation to pay for any hours not 
worked during those ordinary hours unless it is an 
authorised absence in accordance with: 

(i) award provisions; or 
(ii) an instruction from O'Donnell Griffin/Wor- 

mald Fire Systems that the employee may 
leave site without loss of pay; 

(iii) a formal agreement to which O'Donnell 
Griffin/Wormald Fire Systems is a named 
party and signatory. 

(15) Safety Disputes 
(a) Where an O'Donnell Griffin/Wormald Fire Sys- 

tems employee is affected by a safety dispute an 
employee shall comply with O'Donnell Griffin/ 
Wormald Fire Systems instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition giving rise to the dispute; or 

(ii) accept a transfer to work in an area of the site 
not affected by the condition giving rise to 
the dispute; or 

(iii) accept a transfer from one site to another site; 
or 

(iv) leave the site without loss of pay. 
(b) An employee who does not comply with O'Don- 

nell Griffin/Wormald Fire Systems instructions 
shall forfeit wages for time not worked. 

(16) Inclement Weather (Wet or Hot) 
(a) Where an O'Donnell Griffin/Wormald Fire Sys- 

tems employee is affected by inclement weather 
an employee shall comply with O'Donnell Grif- 
fin/Wormald Fire Systems instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by 
inclement weather; or 

(ii) accept a transfer to work in an area of the site 
not affected by the inclement weather; or 

(iii) accept a transfer from one site to another site 
not affected by inclement weather; or 

(iv) leave the site without loss of pay. 
(b) Where O'Donnell Griffin/Wormald Fire Systems 

requires an employee to traverse open ground 
O'Donnell Griffin/Wormald Fire Systems will 
provide the employee with protective clothing. 

(c) An employee shall not be affected by inclement 
weather unless by virtue of the weather conditions 
it is not reasonable and it is not safe for work to 
continue. 

(d) An employee who does not comply with O'Don- 
nell Griffin/Wormald Fire Systems instructions 
shall forfeit wages for time not worked. 

(17) All Other Disputes 

(a) Where a O'Donnell Griffin/Wormald Fire Sys- 
tems employee is affected by any other dispute not 
concerning O'Donnell Griffin/Wormald Fire Sys- 
tems an employee shall comply with O'Donnell 
Griffin/Wormald Fire Systems instructions to 
either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition, situation or grievance giving rise 
to the dispute; or 

(ii) accept a transfer to work in an area of the site 
not affected by the condition, situation or 
grievance giving rise to the dispute; or 

(iii) accept a transfer from one site to another site; 
or 

(iv) leave the site without loss of pay. 
(b) An employee who does not comply with O'Don- 

nell Griffin/Wormald Fire Systems instructions 
shall forfeit wages for time not worked. 

(18) Dispute Procedure 
Any dispute arising pertaining to any matter covered by 

this agreement or the award or both shall be settled in 
accordance with Clause 27.—Grievance Procedure and 
Special Allowance of the award. 
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(19) Provision of Safety Personnel 
In the commercial sector of O'Donnell Griffin/Wormald 

Fire Systems" operations, O'Donnell Griffin/Wormald Fire 
Systems will endeavour to provide appropriately trained 
safety personnel to attend on site where, as a result of a 
dispute, O'Donnell Griffin/Wormald Fire Systems' employ- 
ees are unable to continue work due to the absence of 
appropriately trained safety personnel. 

It is agreed that the union and employees will support 
O'Donnell Griffin/Wormald Fire Systems and continue to 
work where O'Donnell Griffin/Wormald Fire Systems deem 
it necessary to provide and do provide appropriately trained 
safety personnel to attend on site. 

(20) Movement of Material 
It is agreed that employees will, where reasonably safe to 

do so, and in compliance with DOSHWA and/or as 
appropriate Mines Department requirements, load and 
unload materials, plant and equipment from delivery 
vehicles and move such materials, plant and equipment as 
required without impediment. 

(21) New Tfechnology 

It is agreed that employees will fully utilise all new 
technological advances implemented by O'Donnell Griffin/ 
Worm aid Fire Systems including, but not limited to, 
technological advances in relation to materials, methods, 
plant and equipment. 

O'Donnell Griffin/Wormald Fire Systems agree that they 
will provide such employees as required by O'Donnell 
Griffin/Wormald Fire Systems with the necessary training 
to enable them to comply with an instruction to fully utilise 
new technological advances. 

(22) It is agreed that O'Donnell Griffin/Wormald Fire 
Systems and employees will comply with the Occupational 
Health, Safety and Welfare Act. 

(23) Quality 
It is agreed that employees shall co-operate fully with the 

implementation of O'Donnell Griffin/Wormald Fire Sys- 
tems quality management systems and procedures, and will 
continually strive to improve the quality of the products and 
services supplied by O'Donnell Griffin/Wormald Fire 
Systems. Employees are committed to reduce rework and 
complete tasks the first time, and eliminate the need to 
return to finish incomplete work. 

(24) Work on Ladders 

It is agreed that employees will work on ladders where 
they are required to do so and such work complies with the 
Occupational Health, Safety and Welfare Act. 

(25) Working Hours—Selected Projects 
The implementation of a four day working week on 

selected projects shall be open for discussion. It is agreed 
that O'Donnell Griffin/Wormald Fire Systems and the 
affected employees are committed to negotiating a method 
of implementation. Any agreement is subject to client 
approval. 

12.—Monitoring of Agreement. 
The parties to this agreement shall continually monitor 

the development of the agreement and shall review the effect 
of this agreement three months prior to its expiration. 

If it is felt by the employees that the interpretation of this 
agreement places them at a disadvantage then the parties 
shall reconvene to resolve the issue. 

13.—Wages. 
The following wage rates shall apply in the first full pay 

period on or after die sixteenth day of the month after 
registration of this agreement by the Western Australian 
Industrial Relations Commission, subject to the successful 
implementation of the principles contained within this 
document 

74 W.A.I.G. 

1 July 1 January 1 July 
1994 1995 1995 

Electronics "ftadesperson $585.80 $599.75 $613.70 
Electrician Special Class $524.48 $536.97 $549.46 
Instrument Fitter Electrical 
Grade 2 $532.56 $545.24 $557.92 

Electrical Installer $499.06 $510.94 $522.82 
Electrical Fitter $499.06 $510.94 $522.82 
Instrument Fitter Electrical 
Grade 1 $517.54 $529.86 $542.18 

Electrical Tfester $443.41 $453.97 $464.53 
Electrical Assistant $422.84 $432.91 $442.98 

14.—Signatories. 
For and on behalf of O'Donnell Griffin/Wormald Fire 

Systems Western Australia 
Peter Godley 14/9/94 

General Manager 
Western Australia 
Gary Morris 

Financial Controller 
For and on behalf of Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

Les McLaughlan 14/9/94 Peter Carter 
Witnessed 

For and on behalf of The Electrical Contractors' 
Association of Western Australia (Union of Employers) 

A.M. Ferguson Sheila Forster 

Witnessed 
For and on behalf of employees 
Peter Pawlow Richard Slater 

Witnessed 

PETERS POULTRY SUPPLIERS AGREEMENT 1994 
No. AG 95 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Food Preservers' Union of Western Australia, Union of 
Workers 

and 
Peters Poultry Suppliers a division of Inghams Enterprises 

Pty Limited. 
No. AG 95 of 1994. 

COMMISSIONER S.A. KENNEDY. 
13th October 1994. 

Order. 
HAVING heard Mr W. Johnston on behalf of The Food 
Preservers' Union of Western Australia, Union of Workers 
and Mr R. Bragg on behalf of the Respondent, now 
therefore, I the undersigned pursuant to the powers conferred 
by the Industrial Relations Act 1979, do hereby order— 

That die terms of the agreement as reflected in the 
following schedule shall be and is registered as an 
industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



Schedule. 
1.—Tide. 

This Agreement shall Ik known as the "Peters Poultry 
Suppliers Agreement 1994". 

2.—^Arrangement. 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Incidence and Parties Bound 
5. Statement of Intention 
6. Period of Operation 
7. Relationship to Award 
8. Efficiency and Flexibility 
9. No further claims 

10. Wage Increases 
Schedule A—Minimum Wage Rates 

3.—Area and Scope. 
This agreement shall apply to Peters Poultry Suppliers in 

respect of its operations at its Processing Plant at Thomlie 
and all employees employed there who would otherwise be 
bound by the terms and conditions of the Food Industry 
(Food Manufacturing or Processing) Award (No. A 20 of 
1990). 

4.—Incidence and Parties Bound. 
(1) This agreement shall apply to food processing 

employees employed by Inghams Enterprises Pty Limited 
at its division, Peters Poultry Suppliers, at its processing 
plant at Yale Road, Thomlie, Western Australia, who would 
otherwise be bound by the Food Industry (Food Manufactur- 
ing or Processing) Award. 

(2) This agreement shall apply to and be binding on: 
(a) Peters Poultry Suppliers as a division of Inghams 

Enterprises Pty Limited ('the Company'). 
(b) The Food Preservers' Union of Western Australia, 

Union of Workers ('the Union'). 
(c) Employees included in subclause (1) above. 

(3) The parties will oppose any application by other 
employer or organisation to be joined to this agreement. 

5.—Statement of Intention. 
There are two principal objectives of this agreement. 

These are: 
(1) The continuation and extension of plant efficien- 

cies and flexibilities intended to enhance compet- 
itiveness; and 

(2) The delivery of an 8% increase to minimum pay 
rates in recognition of (1) above, and in recogni- 
tion of past co-operation by employees to achieve 
the present good standard of production. 

6.—Period of Operation. 
This agreement shall operate on and from 8th August 

1994 to 1st August 1996 and negotiations for a new 
agreement shall commence no later than 1st June 1996. 

7.—Relationship to Award. 
(1) This agreement is to be read in conjunction with the 

Food Industry (Food Manufacturing or Processing) Award 
(No. A 20 of 1990) ('the Award') as amended from time to 
time. 

(2) Where there is any inconsistency between this 
Agreement and the Award, this Agreement shall take 
precedence to the extent of the inconsistency. 

8.—Efficiency and Flexibility. 
(1) Payment of Wages: 

(a) In keeping with efficient business practice, the 
system of wage payment will be modernised and 
brought into line with industry standards. 

(b) The pay week cycle will be changed from the 
present Wednesday to Wednesday schedule to a 
Friday to Friday schedule. 

(c) The Company will make every effort to introduce 
the new system with a minimum of hardship or 
inconvenience to employees. 

(d) Employees and the Union will be advised of the 
details of the changeover and will be given two 
weeks' notice prior to the implementation of the 
new system. 

(2) Public Holidays: 
(a) Should the Company deem it necessary to work 

during any gazetted 4 day break (eg. Easter or 
Christmas), die employees shall agree to work on 
one day during that break provided that the day of 
work shall not be Good Friday, Easter Sunday, 
Christmas Day or Anzac Day. 

(b) Payment for working on a gazetted public holiday 
will be the Award rate which is time and one half 
plus the ordinary daily pay rate, which totals 
double time and a half. 

(3) Wastage: 
All staff will be aware of the cost of wasted materials and 

will, wherever possible, ensure that consumables such as 
gloves and paper goods are used in an efficient manner. 

(4) Hours of Work: 
(a) To make the most efficient use of paid working 

time, it is agreed to reduce the times of some of 
the current meal and rest breaks by 10 minutes per 
day so that the daily ordinary hours within the 
current start and finish times are 7 hours and 30 
minutes and the ordinary weekly hours are 37 
hours and 30 minutes (with 38 hours paid time per 
week). 

(b) The following breaks shall apply— 
Morning Tfca Break—15 minutes 
Lunch Break—40 minutes 
Afternoon Break—10 minutes 

9.—No Further Claims. 
There shall be no extra wage claims during the life of the 

agreement relating to any issue contained in the agreement, 
except where consistent with decisions of Western Austra- 
lian Industrial Relations Commission. 

10.—Wage Increases. 
(1) The company shall increase the ordinary rates of pay 

prescribed in the Award as follows:— 
(a) An increase of 4% shall be payable from 8th 

August 1994. 
(b) A further increase of 2% shall be payable from 1st 

August 1995. 
(c) A further increase of 2% shall be payable from 1st 

February 1996. 
(2) Over award payments in existence as at 8 August 1994 

shall be retained in full for the term of this Agreement. 

Schedule A—Minimum Wage Rates. 
(+4%) (+2%) (+2%) 

Min. Weekly Min. Weekly Min. Weekly 
Wage Rate Wage Rate Wage Rate 

Classification 08/08/94 01/08/95 01/02/96 
(1) (a) General 

Level 1 346.88 353.82 360.90 
Level 1A 355.84 362.96 370.22 
Level 2 364.68 371.97 379.41 
Level 3 388.64 396.41 404.34 
Level 4 410.94 419.16 427.54 
Level 5 444.74 453.63 462.70 



2682 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

RALPH M LEE (WA) PTY LTD ENTERPRISE 
BARGAINING AGREEMENT 1994 

No. AG 117 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ralph M Lee (WA) Pty Ltd 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 117 of 1994. 

Ralph M Lee (WA) Pty Ltd Enterprise Bargaining 
Agreement 1994. 

COMMISSIONER A.R. BEECH. 
26 October 1994. 

Order. 
HAVING heard Ms J. Porter on behalf of the Applicant and 
Mr L. McLaughlan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Ralph M Lee (WA) Pty Ltd Enterprise 
Bargaining Agreement 1994 be registered as an 
industrial agreement in accordance with the following 
Schedule on and from the 20th day of October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This agreement shall be known as the Ralph M Lee (WA) 
Pty Ltd Enterprise Bargaining Agreement 1994. 

2.—^Arrangement 
1. Tide 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Application of Agreement 
7. No Extra Claims 
8. Objectives of Agreement 
9. Dispute Procedure 

10. Consultative Processes 
11. Training 
12. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
13. Monitoring of Agreement 
14. Wages 
15. Signatories 

3.—Area and Scope. 
This agreement shall apply to Ralph M Lee (WA) Pty Ltd, 

its employees who are members or eligible to be members 
of the union in the classifications set out in Clause 
14.—Wages and the union and shall operate within the state 
of Western Australia. 

4.—Parties Bound. 
This agreement is made this 30th day of September 1994 

between: 
(1) Ralph M Lee (WA) Pty Ltd. 
(2) The Electrical Contractors' Association of West- 

em Australia (Union of Employers) (the EC A). 
(3) The Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian 
Branch) (the union). 

5.—Date and Period of Operation. 
This agreement shall operate from 1st August 1994 and 

shall remain in force until 31st December 1995 or its earlier 
cessation in accordance with subclause (2) of Clause 
6.—Application of Agreement. 

6.—Application of Agreement. 
(1) (a) Where the parties to this agreement are also parties 

to an agreement which applies to a specific project the 
parties agree to discuss whether the provisions of this 
agreement will apply to that project in lieu of the specific 
project agreement. 

(b) If it is agreed that the specific project agreement 
applies then the conditions of this agreement shall not apply. 

(c) If it is agreed that meaningful productivity increases 
can be achieved, but this agreement cannot be implemented 
in full, then wage increases available from this agreement 
may be introduced on a "pro rata" basis. The increases 
available from this agreement will be a maximum of those 
contained in Clause 13.—Wages. 

(2) The parties agree that if, following a review of this 
agreement by the parties and the Consultative Committee, 
agreement is reached that this agreement places and 
continues to place Ralph M Lee (WA) Pty Ltd and its 
employees at a competitive disadvantage and productivity 
and flexibility have not improved, then Ralph M Lee (WA) 
Pty Ltd have the option of reverting to work under the award. 

(3) No part of this agreement shall be used by the union, 
Ralph M Lee (WA) Pty Ltd, or its employees as evidence 
or example before any industrial tribunal or proceedings not 
directly concerned with work covered under this agreement. 

(4) No part of this agreement shall be otherwise used by 
the union, Ralph M Lee (WA) Pty Ltd, or its employees as 
evidence or example before any industrial tribunal or any 
other contractor. 

(5) (a) This agreement shall not apply to Ralph M Lee 
(WA) Pty Ltd or its employees engaged in contract work 
with Woodside Offshore Petroleum. 

(b) Where a specific project or site agreement is 
applicable to work undertaken by Ralph M Lee (WA) Pty 
Ltd and the union are a party to that specific project or site 
agreement, the specific project or site agreement shall take 
precedence over this agreement. 

(c) (i) Where a specific project or site agreement is 
applicable to work Ralph M Lee (WA) Pty Ltd is contracted 
to carry out, and Ralph M Lee (WA) Pty Ltd and the union 
is not a party to that specific project or site agreement, it is 
agreed that the parties will discuss the application of this 
agreement to that work. 

(ii) Where the parties are unable to agree upon the 
applicability or otherwise of this agreement to the work both 
parties acknowledge the other party's legal rights to protect 
their respective interests. 

(iii) Both parties have the option of suspending this 
agreement, effective immediately, provided that the suspen- 
sion shall only extend to the application of this agreement 
to the work on the specific project or site. 

(6) Pursuant to this agreement and its measures to achieve 
gains in productivity, efficiency and flexibility, Ralph M 
Lee (WA) Pty Ltd shall provide the rates of pay prescribed 
in Cl. 14—Wages which shall be paid in lieu of the 
minimum weekly rate provided for in the award. 

(7) This agreement shall operate in conjunction with the 
Electrical Contracting Industry Award R 22 of 1978 (the 
award). Where any inconsistency exists between this 
agreement and the award, this agreement will take prece- 
dence to the extent of the inconsistency. 

7.—No Extra Claims. 
(1) The employees and the union shall not pursue any 

extra claims in relation to the award, with the exception of 
future State Wage Decisions, for the life of this agreement. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2683 

(2) Consistent with the Arbitrated Safety Net Adjustment 
Principle any future safety net adjustments shall be 
absorbable to the extent of any equivalent amount in rates 
of pay paid pursuant to this agreement. Future safety net 
adjustments shall not increase the wage rates contained at 
Clause 14.—Wages. 

8.—Objectives of Agreement. 
(1) The parties acknowledge their commitment to the 

principles of enterprise bargaining. 
(2) The parties agree that as a result of this agreement, 

Ralph M Lee (WA) Pty Ltd need to achieve productivity 
improvements to continue to hold a competitive edge within 
the market place by: 

(a) heightening awareness and acceptance of account- 
ability levels of all in the contracting process 
within Ralph M Lee (WA) Pty Ltd operations; 

' (b) encouraging Ralph M Lee (WA) Pty Ltd employ- 
ees to accept responsibility in helping manage the 
total project performance including that of sub- 
contractors; 

(c) developing concepts of best practice, continuous 
improvement and quality control to enhance 
productivity and efficiency; 

(d) developing a co-operative and harmonious work- 
ing environment in the enterprise; 

(e) developing better employee management prac- 
tices that promote shared concepts of skill 
formation, learning, teamwork, participation, flex- 
ibility and communication; 

(f) introducing best practice procedures in workplace 
health and safety and personnel management; 

(g) developing and following procedures to eliminate 
lost time and make better use of available working 
time, eg, start and finish at the designated 
workplace at normal start and finish times; 

(h) establishing measures to ensure ordered relations 
exist between Ralph M Lee (WA) Pty Ltd and the 
union on Ralph M Lee (WA) Pty Ltd work sites; 

(i) enhancing job satisfaction; 
(j) improving Ralph M Lee (WA) Pty Ltd competi- 

tiveness to help improve job security. 
(3) It is agreed that the measures in this agreement, 

properly implemented and carried out, will assist in the 
achievement of those objectives. 

9.—Dispute Procedure. 
Any dispute arising pertaining to any matter covered by 

this agreement or the award or both shall be settled in 
accordance with Clause 27.—Grievance Procedure and 
Special Allowance of the award. 

10.—Consultative Processes. 
(1) Effective participation and acceptance of accountabil- 

ity levels in the construction process, and achievement of the 
common goal and objectives of this agreement, are enhanced 
by genuine consultation between Ralph M Lee (WA) Pty 
Ltd and its employees. 

(2) (a) A Consultative Committee (the Committee) may 
be established within Ralph M Lee (WA) Pty Ltd. The 
composition and size of the Committee shall be determined 
by the parties. 

(b) The Committee will initially be chaired by Ralph M 
Lee (WA) Pty Ltd State Manager or nominee. A representa- 
tive of the union may attend the meetings. A representative 
of the ECA may attend the meetings. 

(3) (a) The role of the Committee is to act as a forum for 
consultation, guidance and advice between Ralph M Lee 
(WA) Pty Ltd and its employees on matters such as 
monitoring and reviewing: 

(i) implementation of this agreement and its objec- 
tives; 

(ii) determination of benchmarks, best practice and 
continuous productivity improvement; 

(iii) the skills formation programme and ancillary 
training; 

(iv) the productivity improvement programme; 
(v) communication between Ralph M Lee (WA) Pty 

Ltd and its employees; 
(vi) fostering a consultative and co-operative environ- 

ment and setting and accepting appropriate levels 
of accountability and responsibility. 

(b) The Consultative Committee is a consultative and 
advisory group and it is recognised by all parties that final 
and overall accountability for company performance rests 
with Ralph M Lee (WA) Pty Ltd. 

11.—^Training. 
(1) Ralph M Lee (WA) Pty Ltd acknowledge the changing 

pace of technology in the electrical contracting industry and 
the need for employees to understand those changes and 
have the necessary skill requirements to keep Ralph M Lee 
(WA) Pty Ltd at die forefront of the industry. 

(2) The parties to this agreement recognise that in order 
to increase the efficiency, productivity and competitiveness 
of Ralph M Lee (WA) Pity Ltd, a commitment to training 
and skill development is required. Accordingly, the parties 
commit themselves to: 

(a) developing a more highly skilled and flexible 
workforce; and 

(b) providing employees with career opportunities 
through appropriate training to acquire the addi- 
tional skills as required by Ralph M Lee (WA) Pty 
Ltd. 

(3) It is agreed that a training programme be developed 
consistent with: 

(a) the current and future skill needs of Ralph M Lee 
(WA) Pty Ltd; 

(b) the size, structure and nature of Ralph M Lee 
(WA) Pty Ltd; 

(c) the need to develop vocational skills relevant to 
Ralph M Lee (WA) Pty Ltd and the electrical 
contracting industry. 

12.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Award Matters 
It is agreed between the parties that all work performed 

for Ralph M Lee (WA) Pty Ltd shall be performed in 
accordance with this agreement and with the award as varied 
by this agreement and in conjunction with, where applicable, 
other industry agreements. 

(2) Flexibility of Hours, Breaks and RDO's 
It is agreed that employees will be flexible in the 

following areas: 
(a) where it is agreed between Ralph M Lee (WA) Pty 

Ltd and the majority of affected employee(s) 
Ralph M Lee (WA) Pty Ltd may reschedule 
ordinary working hours; 

(b) the spread of hours may be altered by agreement 
between Ralph M Lee (WA) Pty Ltd and the 
majority of employees in the plant or section(s) 
concerned; 

(c) agreement to reschedule ordinary working hours 
and to alter the spread of hours shall not 
unreasonably be withheld; 

(d) flexibility of rest periods and meal intervals which 
may be staggered or otherwise arranged at a time 
and in a manner to suit the convenience of Ralph 
M Lee (WA) Pty Ltd in conjunction with the 
provisions in paragraphs (l)(e) and (f) of Clause 
11.—Hours of the award; 

(e) flexibility of rostering employees' day off: 
It is agreed that when Ralph M Lee (WA) Pty 

Ltd wish to reschedule an RDO, Ralph M Lee 
(WA) Pty Ltd will endeavour to provide reasona- 
ble notice to the employee(s). RDOs may be 
substituted by agreement in accordance with the 
award, which agreement shall not unreasonably be 
withheld. 
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(3) Maintenance of Workplace 
All employees are committed to ensure their workplace 

is maintained in a clean and safe condition. 
(4) Overtime 

(a) Overtime will be worked in accordance with 
Clause 12.—Overtime of the award. In particular 
the employees agree to strictly adhere to subpara- 
graphs (2)(f)(i) and (ii) of Clause 12.—Overtime: 
'' (2)(f)(i) An employer may require any employee 

to work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such re- 
quirement. 

(2)(f)(ii) The union party to this award, or 
employee or employees covered by this 
award, shall not in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause." 

(b) Overtime may be worked on an RDO weekend as 
required by Ralph M Lee (WA) Pty Ltd. Ralph M 
Lee (WA) Pty Ltd will endeavour to give 
employees who are required to work on an RDO 
weekend such prior notice as is reasonable in all 
the circumstances. 

(c) Ralph M Lee (WA) Pty Ltd will introduce a roster 
system to endeavour to allocate overtime hours in 
a fair and equitable manner at Ralph M Lee (WA) 
Pty Ltd discretion, provided that this will not 
disadvantage Ralph M Lee (WA) Pty Ltd in any 
way. 

(d) In conjunction with the roster system Ralph M Lee 
(WA) Pty Ltd will select the employees required 
to work overtime according to the needs of Ralph 
M Lee (WA) Pty Ltd and the particular project 

(e) When overtime has been scheduled and an 
employee has committed himself or herself to 
work overtime, such commitment must be 
honoured. Where an employee has a valid reason 
to be absent, in accordance with award provisions, 
the employee is obligated to advise Ralph M Lee 
(WA) Pty Ltd, as soon as possible prior to 
overtime commencement of that fact and the 
reasons therefor, so that alternative arrangements 
may be made. 

(5) Place of Start and Finish Work 
It is agreed that all employees will be dressed and ready 

to start work at their normal start time at the designated 
workplace and work will finish at their normal finish time 
and place. On construction work the workplace shall be 
deemed to be the nearest Ralph M Lee (WA) Pty Ltd 
compound or smoko shed. 

(6) Footwear 
It is agreed that employees who have been issued with 

safety footwear will have such safety footwear replaced on 
a fair wear and tear basis. There shall be no automatic 
re-issue of footwear where an employee is placed on a new 
site. 

(7) Uniforms and Clothing 
It is agreed that employees issued with Ralph M Lee 

(WA) Pty Ltd uniforms and clothing shall wear such items 
during all work hours and each employee shall maintain 
his/her uniform/clothing in a respectable condition as 
approved by Ralph M Lee (WA) Pty Ltd. 

It is agreed that employees who have been issued with 
clothing will have such clothing replaced on a fair wear and 
tear basis. There shall be no automatic reissue of clothing 
where an employee is placed on a new site. 

(8) Care of Ralph M Lee (WA) Pty Ltd Property 
(a) It is agreed that employees will treat all property, 

plant and equipment owned or hired by Ralph M 
Lee (WA) Pty Ltd with due care and respect to 

ensure replacement is kept to a minimum. All 
property, plant and equipment shall be returned to 
the designated storage area each day. 

(b) A tradesperson or apprentice shall replace or pay 
for any tools supplied by Ralph M Lee (WA) Pty 
Ltd if lost through his/her negligence. See 
paragraph (20)(b) of Clause 18.—-Special Rates 
and Provisions of the award. 

(c) It is agreed that all employees are committed to 
reducing the cost of maintenance and minimising 
theft and time spent looking for equipment not 
returned to its designated storage area. The target 
reduction in costs is 15% over two years from 20 
October 1994. 

(9) Care of Consumables 
It is agreed that all employees are committed to ensure 

maximum usage of Ralph M Lee (WA) Pty Ltd materials 
and consumables is achieved and will exercise due care and 
precaution to prevent wastage. All employees are committed 
to identifying further ways in which wastage can be reduced. 
The target reduction in costs is 10% over two years from 20 
October 1994. 

(10) Quality Management 
It is agreed that employees shall co-operate fully with the 

development and implementation of Ralph M Lee (WA) Pty 
Ltd quality management systems and procedures, and will 
continually strive to improve the quality of the products and 
services supplied by Ralph M Lee (WA) Pty Ltd. There will 
be a commitment to reduce rework and complete tasks the 
first time, and eliminate the need to return to finish 
incomplete work. 

(11) Daily Labour Reports 
It is agreed that employees will take an active role in the 

production reporting and production strategy meetings by 
punctually and correctly filling in Ralph M Lee (WA) Pty 
Ltd daily labour reports. 

(12) Co-operation Between Employees and Supervisors 
(a) It is agreed that employees shall assist in the 

management of efficiency and production of sites 
by advising the supervisory staff at the earliest 
available opportunity if: 

(i) it is anticipated that a material shortfall may 
occur, and if a shortfall does occur; 

(ii) faulty hand tools are on site; 
(iii) special equipment such as a scissor lift and 

scaffolds for height work are required; 
(iv) production is likely to be delayed or is 

delayed by other trades; 
(v) work is not being installed in accordance 

with the specifications or with SAA Wiring 
Rules. 

(b) Employees will take an active role to ensure that 
sufficient quantities and correct types of materials 
are available at the jobsite to maximise time at the 
workface. 

(c) Employees will take an active role in tool box 
meetings to eliminate safety hazards. 

(13) Use of Expertise and Duties 
(a) It is agreed that employees who have undertaken 

the appropriate training or obtained the appropri- 
ate licence to operate plant and equipment, such 
as cherry pickers, boom lifts and hiab trucks, will 
exercise these skills or use such licences when 
required to by Ralph M Lee (WA) Pty Ltd. 

(b) Employees" duties shall include any work for 
which the employee has requisite qualifications 
required in connection with the electrical contract- 
ing industry. 

(14) Suggestion Box 
A suggestion box will be placed at each major site and 

in branch operations for employees to suggest ways Ralph 
M Lee (WA) Pty Ltd performance can be enhanced. 
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(15) Rest Period 
(a) A rest period of ten minutes shall be allowed in 

accordance with the following: 
(i) Subject to the provisions of this paragraph, 

a rest period of 10 minutes from die time of 
ceasing to the time of resumption of work 
shall be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suit the 
convenience of the employer. 

(iii) Refreshments may be taken by an employee 
during the rest period but the period of ten 
minutes shall not be exceeded under any 
circumstances. 

(iv) An employer who satisfies the Commission 
that any employee has breached any condi- 
tion expressed or implied in this paragraph 
may be exempted from liability to allow the 
rest period. 

(b) This arrangement may be altered to suit the 
convenience of Ralph M Lee (WA) Pty Ltd. 

(16) Unauthorised Absences 
(a) Ralph M Lee (WA) Pty Ltd shall: 

(i) arrange an employee's ordinary hours of 
work which shall average 38 hours per week; 
and 

(ii) select the method of implementation of the 
38 hour week. 

(b). An employee shall present himself or herself for 
duty and remain on duty during the ordinary hours 
of work. 

(c) Ralph M Lee (WA) Pty Ltd shall be under no 
obligation to pay for any hours not worked during 
those ordinary hours unless it is an authorised 
absence in accordance with: 

(i) award provisions; or 
(ii) an instruction from Ralph M Lee (WA) Pty 

Ltd that the employee may leave site without 
loss of pay. 

(17) Safety Disputes 
(a) Where an Ralph M Lee (WA) Pty Ltd employee 

is affected by a safety dispute an employee shall 
comply with Ralph M Lee (WA) Pty Ltd 
instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition giving rise to the dispute; or 

(ii) accept a transfer to work in an area of the site 
not affected by the condition giving rise to 
the dispute; or 

(iii) accept a transfer jroffl flilM Uife to another site; 
or ■ 

(iv) leave the site wjtjjQjjf lotiU of fray. 
(b) An employee who cjopa npt edttlfrly ivith Ralph M 

Lee (WA) Pty Luj jppfrnpfjdha sntui forfeit wages 
for time not worked. " 

(18) Inclement Weather (WpJ pj jfjtiij 
(a) Where an Ralpl] M J^p (WA) frty Ltd employee 

is affected by ippjeipepf weathef tltl. employee 
shall comply w (h {fajph M Lee (WA) Rty Ltd 
instructions to e {jef! ' " 

(i) continue vvorfr wfrpp the area iti which the 
employee }rj' y/QfJcing is Hdt affected by 
inclemenf iveaffrerj of 

(ii) accept a fftfflsfer to work 111 ah area of the site 
not affecfecj py fjje thclefiietlt weather; or 

(iii) accept a ffftfisfpf fvufiiphe site to another site 
not affec(e(|'jjy inclehieht weather; or 

(iv) leave the site withoiit loss of pay. 

(b) Where Ralph M Lee (WA) Pty Ltd requires an 
employee to traverse open ground Ralph M Lee 
(WA) Pty Ltd will provide the employee with 
protective clothing. Such clothing will remain the 
property of Ralph M Lee (WA) Pty Ltd and shall 
be returned to Ralph M Lee (WA) Pty Ltd. 
Employees shall take reasonable care of the 
clothing and pay the cost of its replacement if lost 
or damaged due to an employee's negligence. 

(c) An employee shall not be affected by inclement 
weather unless by virtue of the weather conditions 
it is not reasonable and it is not safe for work to 
continue. 

(d) An employee who does not comply with Ralph M 
Lee (WA) Pty Ltd instructions shall forfeit wages 
for time not worked. 

(19) All Other Disputes 
(a) Where a Ralph M Lee (WA) Pty Ltd employee is 

affected by any other dispute an employee shall 
comply with Ralph M Lee (WA) Pty Ltd 
instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition, situation or grievance giving rise 
to the dispute; or 

(ii) accept a transfer to work in an area of the site 
not affected by the condition, situation or 
grievance giving rise to the dispute; or 

(iii) accept a transfer from one site to another site; 
or 

(iv) leave the site without loss of pay. 
(b) An employee who does not comply with Ralph M 

Lee (WA) Pty Ltd instructions shall forfeit wages 
for time not worked. 

(20) Movement of Material 
It is agreed that employees will, where reasonably safe to 

do so, and in compliance with DOSHWA requirements, load 
and unload materials, plant and equipment from delivery 
vehicles and move such materials, plant and equipment as 
required without impediment. 

(21) New Technology 
It is agreed that employees will fully utilise all new 

technological advances implemented by Ralph M Lee (WA) 
Pty Ltd including, but not limited to, technological advances 
in relation to materials, methods, plant and equipment. 

(22) Work on Ladders 
It is agreed that employees will work on ladders where 

they are required to do so and such work complies with the 
Occupational Health, Safety and Welfare Act. 

(23) Safety Performance Targets 
(a) Ralph M Lee (WA) Pty Ltd and employees are 

committed to die continuous improvement pro- 
gramme to improve our safety performance with 
our objective to reduce the number of safety 
incidents and eliminate lost time injuries. 

(b) Ralph M Lee (WA) Pty Ltd and employees have 
the responsibility at all times to observe safe 
working procedures, to notify management of any 
potential hazards and to work in a manner that 
controls the risk of injury to themselves and other 
employees. This behaviour will be encouraged 
and employees will not be prejudiced by compli- 
ance. Ralph M Lee (WA) Pty Ltd will ensure that 
a positive attitude to this process is developed in 
supervisors, management and employees so that 
a continuous improvement is achieved in safety 
performance. Tool box meetings will be used as 
part of the mechanism for this continuous im- 
provement. 

(c) Ralph M Lee (WA) Pty Ltd and employees 
recognise that safety education and safety pro- 
grammes are fundamental to the achievement of 
a safe and healthy working environment. 
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(d) Employees are committed to eliminate lost time 
injuries by participating in rehabilitation program- 
mes and with the exception of extreme cases, the 
parties to this agreement are committed to the 
early and effective rehabilitation of employees 
who are unfortunate enough to suffer any incapac- 
itation injury. 

(e) The performance indicators shall be: 

(i) maintain lost time frequency rates at 0; 

(ii) a reduction and subsequent elimination of 
severity rates; 

(iii) a reduction in safety incident rates; and 

(iv) participation in the rehabilitation process. 

(24) Client Satisfaction 

(a) The employees will take an active role in ensuring 
client satisfaction and that client relationships is 
important to the growth of Ralph M Lee (WA) Pty 
Ltd and its ability to offer continuing employment 
to its employees. All employees agree to treat 
customers with courtesy and respect and to 
consider the customers' interest in their actions. 

(b) Ralph M Lee (WA) Pty Ltd and its employees 
recognise that a commitment to complete the 
project work on time and on budget is essential to 
the ongoing viability of the company and the 
prospects of long term employment of employees. 

13.—Monitoring of Agreement. 

The parties to this agreement shall continually monitor 
the development of the agreement and shall review the effect 
of this agreement three months prior to its expiration. 

If it is felt by the employees that the interpretation of this 
agreement places them at a disadvantage then the parties 
shall reconvene to resolve the issue. 

14.—Wages. 

The following wage rates shall apply upon registration of 
this agreement by the Western Australian Industrial Rela- 
tions Commission in the first full pay period to commence 
on or after 1 August 1994, subject to the successful 
implementation of the principles contained within this 
document 

Beginning of Beginning of Beginning of 
1st Full Pay 1st Full Pay 1st Full Pay 

Period to Period to Period to 
Commence on Commence on Commence on 

or After or After or After 
1 August 1 January 1 July 

1994 1995 1995 
Electronics 
Tradesperson $585.80 

Electrician 
Special Class $524.48 

Instrument Fitter 
Electrical 
Grade 2 $532.56 

Electrical 
Installer $499.06 $510.94 $522.82 

Electrical Fitter $499.06 $510.94 $522.82 
Instrument Fitter 
Electrical 
Grade 1 $517.54 $529.86 $542.18 

Lineperson 
Grade 1 $499.06 $510.94 $522.82 

Cable Jointer $499.06 $510.94 $522.82 
Linesperson 

Grade 2 $480.16 $491.59 $503.02 
Electrical 

Assistant $422.84 $432.91 $442.98 

15.—Signatories. 
For and on behalf of Ralph M Lee (WA) Pty Ltd 
R Hatherley 
General Manager WA Division 
W Manlow 
Witness 
For and on behalf of Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

P Carter L McLaughlan 
Witnessed 

For and on behalf of The Electrical Contractors' 
Association of Western Australia (Union of Employers) 

A M Ferguson T White 
Witnessed 

SAFE SCAFFOLDING INDUSTRIAL AGREEMENT 
No. AG 129 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Builders' Labourers' 

Federated Union of Workers, Western 
Australian Branch 

and 
Safe Scaffold Pty Ltd 
No. AG 129 of 1994. 

Safe Scaffolding Industrial Agreement 
SENIOR COMMISSIONER G.G. HALLIWELL. 

4 November 1994. 
Order. 

Registration of an Enterprise Bargaining 
Industrial Agreement. 
No. AG 129 of 1994. 

HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the following schedule titled the Safe Scaffold- 
ing Industrial Agreement, signed for me for identifica- 
tion, be registered as an Enterprise Bargaining Indus- 
trial Agreement and shall take effect on the first pay 
period on or after the 4th day of November, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1.—Title. 

This Agreement will be known as the 'Safe Scaffolding 
Industrial Agreement'. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Aims and Objectives of this Agreement 
6. Tferm and Renewal of Agreement 
7. Allowances 
8. Dispute Settlement Procedure 
9. Safety Dispute Resolution 

10. Skills Enhancement and Training 
11. First on Last Off 
12. Overtime 
13. Company Based Incentive Scheme 
14. Industry Standards 
15. Signatories to the Agreement 

$599.75 $613.70 

$536.97 $549.46 

$545.24 $557.92 



3.—Area and Parties Bound. 
This is an Agreement between the Australian Builders' 

Labourers' Federated Union of Workers, Western Austra- 
lian Branch (hereinafter referred to as the "Union") and 
Safe Scaffold Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.—Application. 
(1) This Agreement shall be binding on the Company, the 

Union, its officers and employees eligible to be a members 
of the Union employed by the Company, on scaffolding 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. R 14 of 1978 (the relevant 
Award). 

(2) The provisions of this Agreement are in addition to 
entitlements specified in the relevant Award and where there 
is an inconsistency the Agreement shall prevail. 

5.—Aims and Objectives of the Agreement. 
The Objectives of this Agreement are to: 
(1) Increase the efficiency of the Company by the 

effective use of the skills and commitment of the employees 
of the Company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the Company's employees. 

(3) Develop best practice standards that are based upon 
a culture of opportunity, continuous learning and improve- 
ment through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health and 
safety standards in the industry are maintained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall avoid lost 
time. 

6.—Term and Renewal of Agreement. 
(1) This Agreement shall come into operation from the 

date of signing and shall remain in force for a period of two 
yearn. 

(2) Any party may terminate the Agreement provided 
three months' notice has first been given in writing. 

(3) The parties agree to commence discussions on the 
terms and conditions of any future Agreement three calendar 
months prior to the expiration of this Agreement. 

7.—^Allowances. 
(1) Unless otherwise agreed in writing between the 

Company and the Union, employees will be paid the 
Labourer Group 2 rate of pay as contained in the relevant 
award. In addition, the following allowance will be paid: 

(a) A rate of $5.25 per hour will be paid to all 
employees; 

(b) This allowance is "all purpose" and shall be 
included as part of the oidinary rate. 

(2) The above rates are in lieu of Clause 9.—Special Rates 
and Provisions of the Award or allowances contained in 
particular site agreements. 

8.—Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be the same as that outlined in Clause 
46.—Settlement of Disputes of the Award. 

9.—Safety Dispute Resolution. 
(1) It is agreed the Company and their employees have 

a responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measure or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause will be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the Company's safety 
officer or employee's safety representative to be dealt with 
in accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee will immediately notify 
the Company's safety officer or the employee's 
safety representative. 

(b) The Company's safety officer and the employee's 
safety representative will take immediate action to 
have the unsafe situation rectified. 

(c) Should the Company's safety officer consider that 
no safety precautions are necessary, he/she will 
notify the employee's safety representative ac- 
cordingly as soon as possible. 

(d) While there is disagreement on the ruling of the 
Company's safety officer, the Company's safety 
officer will arrange for the immediate transfer of 
all employees from the disputed area. 

(e) Should the Company's safety officer be of the 
opinion that no action is necessary and the 
employees* safety representative disagrees, an 
appropriate inspector from the Department of 
Occupational Health, Safety and Welfare 
(DOHSWA) will be requested to undertake an 
inspection of the disputed area for the purpose of 
resolving any such matter. 

(f) If disagreement still exists the chief inspector, 
construction branch of DOHSWA or his/her 
nominee will be called in to assist in the resolution 
of the dispute. 

(4) Whilst the above procedure is being followed there 
will be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(5) It is accepted that safety considerations override 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override normal demarcation practices. 

10.—Skills Enhancement and Training. 
(1) The parties recognise the need to adopt a "total trade" 

concept for training and skills acquisition to meet the current 
and future requirements of the industry. To this end the 
parties reaffirm their commitment to training and agree that 
training and retraining of both the workforce and supervision 
will occur on an ongoing basis. 

(2) It is agreed that safety training will be an important 
component in the structured training programme. 

(3) All scaffolding work will be carried out using labour 
suitably trained and qualified to a standard approved by the 
Company and the Union. 

11.—First On Last Off. 
(1) The parties agree the continuity of employment is 

desirable wherever possible, and that where it is not 
possible, employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is 
agreed subject to the caveat of "all things being equal", it 
is intended to apply on a state basis rather than a site by site 
basis. 

(3) It is recognised from time to time instances may arise 
where the employee's individual skills may be subject to this 
caveat. Where there is any disagreement as to the application 
of this the matter will be processed in accordance with 
Clause 8.—Dispute Settlement Procedure of this Agree- 
ment. 

12.—Overtime. 
(1) The allocation of overtime will be at the employer's 

prerogative provided that the employer will not discriminate 
against any employee. 

(2) The practice of "one in all in" will not occur. 
(3) An overtime roster may be introduced after agreement 

is reached between the employees, the Company and the 
Union. 
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13—Company Based Incentive Scheme. 

(1) The Company may negotiate incentive schemes which 
will not affect the terms of this Agreement These schemes 
must ensure that the Award provides the base safety net and 
that all employees on-site have the opportunity to share in 
the proposed scheme. 

(2) Once negotiated incentive schemes will be submitted 
to the Union prior to its implementation for confirmation 
that the relevant Award requirements have been satisfied. 

14.—Industry Standards. 
The Company will continue to meet its current level of 

payments into the following non-wage benefit schemes: 
(1) The Construction & Building Unions Superannua- 

tion Scheme, and 
(2) The WA Construction Industry Redundancy Fund. 

15.—Signatories to the Agreement. 
A. WESKIN 

Signed on behalf of: 
Safe Scaffold Pty Ltd 

R. KINNEY 

Signed on behalf of: 
The Australian Builders' 
Labourers* Federated 
Union of Workers, West- 
em Australian Branch 
Dated this 20th day of October, 1994 

SOUTHERN CROSS ELECTRICAL ENGINEERING 
PTY LTD ENTERPRISE BARGAINING 

AGREEMENT 1994 
No. AG 119 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Southern Cross Electrical Engineering Pty Ltd 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

No. AG 119 of 1994. 

Southern Cross Electrical Engineering Pty Ltd Enterprise 
Bargaining Agreement 1994. 

COMMISSIONER A.R. BEECH. 
26 October 1994. 

Order. 
HAVING heard Ms J. Porter on behalf of the Applicant and 
Mr L. McLaughlan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Southern Cross Electrical Engineering Pty 
Ltd Enterprise Bargaining Agreement 1994 be regis- 
tered as an industrial agreement in accordance with the 
following Schedule on and from the 20th day of 
October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This agreement shall be known as the Southern Cross 
Electrical Engineering Pty Ltd Enterprise Bargaining Agree- 
ment 1994. 

2.—Arrangement 
1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Date and Period of Operation 
6. Application of Agreement 
7. No Extra Claims 
8. Objectives of Agreement 
9. Consultative Processes 

10. Training 
11. Measures to Achieve Gains in Productivity, 

Efficiency and Flexibility 
12. Monitoring of Agreement 
13. Wages 
14. Signatories 

3.—Area and Scope. 
This agreement shall apply to Southern Cross Electrical 

Engineering Pty Ltd, its employees who are members or 
eligible to be members of the union in the classifications set 
out in Clause 13.—Wages and the union and shall operate 
within the state of Western Australia. 

4.—Parties Bound. 
This agreement is made this 20th day of September 1994 

between: 
(1) Southern Cross Electrical Engineering Pty Ltd 

(Southern Cross Electrical Engineering). 
(2) The Electrical Contractors' Association of West- 

em Australia (Union of Employers) (the EGA). 
(3) The Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian 
Branch) (the union). 

5.—Date and Period of Operation. 
This agreement shall operate from 1st July 1994 and shall 

remain in force until 31st December 1995 or its earlier 
cessation in accordance with subclause (2) of Clause 
6.—Application of Agreement. 

6.—Application of Agreement. 
(1) (a) Where the parties to this agreement are also parties 

to an agreement which applies to a specific project the 
parties agree to discuss whether the provisions of this 
agreement will apply to that project in lieu of the specific 
project agreement 

(b) If it is agreed that the specific project agreement 
applies then the conditions of this agreement shall not apply. 

(c) If it is agreed that meaningful productivity increases 
can be achieved, but this agreement cannot be implemented 
in full, then wage increases available from this agreement 
may be introduced on a "pro rate" basis. The increases 
available from this agreement will be a maximum of those 
contained in Clause 13.—Wages. 

(2) The parties agree that if, following a review of this 
agreement by the parties and the Consultative Committee, 
agreement is reached that this agreement places and 
continues to place Southern Cross Electrical Engineering 
and its employees at a competitive disadvantage and 
productivity and flexibility have not improved, then South- 
em Cross Electrical Engineering have the option of reverting 
to work under the award. 

(3) No part of this agreement shall be used by the union, 
Southern Cross Electrical Engineering, or its employees as 
evidence or example before any industrial tribunal or 
proceedings not directly concerned with work covered under 
this agreement. 



(4) No part of this agreement shall be otherwise used by 
the union, Southern Cross Electrical Engineering, or its 
employees as evidence or example before any industrial 
tribunal or any other contractor. 

(5) (a) Where a specific project or site agreement is 
applicable to work undertaken by Southern Cross Electrical 
Engineering and the union are a party to that specific project 
or site agreement, the specific project or site agreement shall 
take precedence over this agreement. 

(b) (i) Where a specific project or site agreement is 
applicable to work Southern Cross Electrical Engineering is 
contracted to carry out, and Southern Cross Electrical 
Engineering and the union is not a party to that specific 
project or site agreement, it is agreed that the parties will 
discuss the application of this agreement to that work. 

(ii) Where the parties are unable to agree upon the 
applicability or otherwise of this agreement to the work, 
both parties acknowledge the other party's legal rights to 
protect their respective interests. 

(iii) Both parties have the option of suspending this 
agreement, effective immediately, provided that the suspen- 
sion shall only extend to the application of this agreement 
to the work on the specific project or site. 

(6) Pursuant to this agreement and its measures to achieve 
gains in productivity, efficiency and flexibility. Southern 
Cross Electrical Engineering shall provide the rates of pay 
prescribed in Clause 13.—Wages which shall be paid in lieu 
of the minimum weekly rate provided for in the award. 

(7) This agreement shall operate in conjunction with the 
Electrical Contracting Industry Award R 22 of 1978 (the 
award). Where any inconsistency exists between this 
agreement and the award, this agreement will take prece- 
dence to the extent of the inconsistency. 

7.—No Extra Claims. 
(1) The employees and the union shall not pursue any 

extra claims in relation to the award, with the exception of 
future State Wage Decisions, for the life of this agreement. 

(2) Consistent with the Arbitrated Safety Net Adjustment 
Principle any future safety net adjustments shall be 
absorbable to the extent of any equivalent amount in rates 
of pay paid pursuant to this agreement. Future safety net 
adjustments shall not increase the wage rates contained at 
Clause 13.—Wages. 

8.—Objectives of Agreement. 
(1) The parties acknowledge their commitment to the 

principles of enterprise bargaining. 
(2) The parties agree that as a result of this agreement. 

Southern Cross Electrical Engineering need to achieve 
productivity improvements to continue to hold a competitive 
edge within the market place by: 

(a) heightening awareness and acceptance of account- 
ability levels of all in the contracting process 
within Southern Cross Electrical Engineering's 
operations; 

(b) encouraging Southern Cross Electrical Engineer- 
ing's employees to accept responsibility in help- 
ing manage the total project performance includ- 
ing that of subcontractors; 

(c) developing concepts of best practice, continuous 
improvement and quality control to enhance 
productivity and efficiency; 

(d) developing a co-operative and harmonious work- 
ing environment in the enterprise; 

(e) developing better employee management prac- 
tices that promote shared concepts of skill 
formation, learning, teamwork, participation, flex- 
ibility and communication; 

(f) introducing best practice procedures in workplace 
health and safety and personnel management; 

(g) developing and following procedures to eliminate 
lost time and make better use of available working 
time, eg, start and finish at the designated 
workplace at normal start and finish times; 

(h) establishing measures to ensure orderly relations 
exist between Southern Cross Electrical Engineer- 
ing and the union on Southern Cross Electrical 
Engineering's work sites; 

(i) enhancing job satisfaction; 
(j) improving Southern Cross Electrical Engineer- 

ing's competitiveness to help improve job secu- 
rity. 

(3) It is agreed that the measures in this agreement, 
properly implemented and carried out, will assist in the 
achievement of those objectives. 

9.—Consultative Processes. 
(1) Effective participation and acceptance of accountabil- 

ity levels in the construction process, and achievement of the 
common goal and objectives of this agreement, are enhanced 
by genuine consultation between Southern Cross Electrical 
Engineering and its employees. 

(2) (a) A Consultative Committee (the Committee) may 
be established within Southern Cross Electrical Engineer- 
ing. The composition and size of the Committee shall be 
determined by the parties. 

(b) The Committee will initially be chaired by Southern 
Cross Electrical Engineering's Manager or nominee. A 
representative of the union may attend meetings. A 
representative of the ECA may attend the meetings. 

(3) (a) The role of the Committee is to act as a forum for 
consultation, guidance and advice between Southern Cross 
Electrical Engineering and its employees on matters such as 
monitoring and reviewing: 

(i) implementation of this agreement and its objec- 
tives; 

(ii) determination of benchmarks, best practice and 
continuous productivity improvement; 

(iii) the skills formation programme and ancillary 
training; 

(iv) the productivity improvement programme; 
(v) communication between Southern Cross Electri- 

cal Engineering and its employees; 
(vi) fostering a consultative and co-operative environ- 

ment and setting and accepting appropriate levels 
of accountability and responsibility. 

(b) The Consultative Committee is a consultative and 
advisory group and it is recognised by all parties that final 
and overall accountability for company performance rests 
with Southern Cross Electrical Engineering. 

10.—^Training. 
(1) (a) Southern Cross Electrical Engineering acknowl- 

edges the changing pace of technology in the electrical 
contracting industry and the need for employees to 
understand those changes and have the necessary skill 
requirements to keep Southern Cross Electrical Engineering 
at the forefront of the industry. 

(b) The parties to this agreement recognise that in order 
to increase the efficiency, productivity and competitiveness 
of Southern Cross Electrical Engineering, a commitment to 
training and skill development is required. Accordingly, the 
parties commit themselves to: 

(i) developing a more highly skilled and flexible 
workforce; and 

(ii) providing employees with career opportunities 
through appropriate training to acquire the addi- 
tional skills as required by Southern Cross 
Electrical Engineering. 

(c) It is agreed that a training programme be developed 
consistent with: 

(i) the current and future skill needs of Southern 
Cross Electrical Engineering; 

(ii) the size, structure and nature of Southern Cross 
Electrical Engineering; 

(iii) the need to develop vocational skills relevant to 
Southern Cross Electrical Engineering and the 
electrical contracting industry. 
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(2) It is agreed that if Southern Cross Electrical 
Engineering elects an employee to undertake a course or 
training in accordance with Southern Cross Electrical 
Engineering's philosophy as enunciated at subclause (1) of 
this clause. Southern Cross Electrical Engineering shall pay 
all expenses relating to that course or training. 

(3) (a) It is agreed that if an employee elects to undertake 
a course or training directly relevant to that employee's 
vocation with Southern Cross Electrical Engineering, and it 
is outside training provided in subclause (2) of this clause, 
and this course or training falls during work hours, an 
employee's request for time off work shall be considered by 
Southern Cross Electrical Engineering in accordance with 
this clause. 

(b) Southern Cross Electrical Engineering shall not 
unreasonably withhold its consent to the employee having 
time off work to undertake the course or training subject to 
Southern Cross Electrical Engineering being: 

(i) provided with full details of the course or training, 
including details of the work hours which will be 
affected; 

(ii) of the opinion that the course or training is of 
value to the employee in his/her vocation with 
Southern Cross Electrical Engineering; and 

(iii) of the opinion that the requested time off work 
will not disrupt Southern Cross Electrical Engi- 
neering's operation. 

(c) The employee shall not be entitled to payment for lost 
time, and all expenses relating to the course or training shall 
be paid by the individual employee. 

(4) Southern Cross Electrical Engineering acknowledge 
that training of employees in certain sections of Southern 
Cross Electrical Engineering's operations in welding and 
fitting will increase Southern Cross Electrical Engineering's 
efficiency and develop employees' skills. Appropriate 
training will be provided in accordance with subclause (1) 
of this clause. 

11.—Measures to Achieve Gains in Productivity, Efficiency 
and Flexibility. 

(1) Award Matters 

It is agreed that all work performed for Southern Cross 
Electrical Engineering shall be performed in accordance 
with this agreement and with the award as varied by this 
agreement and in conjunction with, where applicable, other 
industry agreements. 

(2) Flexibility of Hours, Breaks and RDO's 

(a) It is agreed that employees will be flexible in the 
following areas: 

(i) where it is agreed between Southern Cross 
Electrical Engineering and the majority of 
affected employee(s) Southern Cross Electri- 
cal Engineering may reschedule ordinary 
working hours; 

(ii) the spread of hours may be altered by 
agreement between Southern Cross Electri- 
cal Engineering and the majority of employ- 
ees in the plant or section(s) concerned; 

(iii) agreement to reschedule ordinary working 
hours and to alter the spread of hours shall 
not unreasonably be withheld; 

(iv) flexibility of rest periods and meal intervals 
which may be staggered or otherwise ar- 
ranged at a time and in a manner to suit the 
convenience of Southern Cross Electrical 
Engineering in conjunction with the provi- 
sions in paragraphs (l)(c) and (f) of Clause 
11.—Hours of the award; 

(v) flexibility of rostering employees' day off. 

(b) It is agreed that when Southern Cross Electrical 
Engineering wish to reschedule an RDO, Southern 
Cross Electrical Engineering will endeavour to 
provide reasonable notice to the employee(s). 
RDOs may be substituted by agreement in 
accordance with the award, which agreement shall 
not unreasonably be withheld. 

(c) The abovementioned commitment to flexibility is 
to ensure events such as shutdowns and critical 
installations are completed in accordance with 
customer requirements. 

(3) Provision of a Tool Kit for Apprentices 
(a) On completion of an apprentice's probationary 

period with Southern Cross Electrical Engineer- 
ing, Southern Cross Electrical Engineering may 
elect to provide a tool kit to that apprentice. 

(b) The tool kit shall consist of those tools Southern 
Cross Electrical Engineering requires the appren- 
tice to own. 

(c) The apprentice shall refund Southern Cross 
Electrical Engineering the total cost of the tool kit, 
which cost shall be deducted from the apprentice's 
wages in a manner to suit the convenience of 
Southern Cross Electrical Engineering provided 
that the manner is not unreasonable, having regard 
to the apprentice's wage. 

(d) The total cost of the tool kit shall be refunded 
within a twelve month period. In the event that the 
contract of service is terminated, the total cost of 
the tool kit will immediately become due and 
payable by the apprentice, and shall be deducted 
by Southern Cross Electrical Engineering from 
any moneys owing by Southern Cross Electrical 
Engineering to that apprentice and any balance 
may be pursued by Southern Cross Electrical 
Engineering. 

(4) Maintenance of Workplace 
All employees are committed to ensure their workplace 

is maintained in a clean and safe condition. All employees 
shall clean their smoko facilities to such an extent that there 
shall be no necessity to employ dedicated smoko facility 
cleaners. On major projects a dedicated person may be 
employed by Southern Cross Electrical Engineering to carry 
out the duties of cleaning facilities. 

(5) Smoko and Lunch Orders 
One employee shall be selected from the employees to 

receive all smoko and lunch orders. AH employees who 
make smoko or lunch orders shall submit their orders to the 
selected employee prior to the official work start time. The 
selected employee shall collect all smoko and lunch orders 
prior to the nominated time for each respective break. 

(6) Payment 
The method of pay receipt by Electronic Funds Transfer 

(EFT) is to be encouraged, however, cash payment may be 
made. 

(7) Commissioning Allowance 
A tradesperson will not receive a commissioning allow- 

ance for miscellaneous pre-commissioning. A tradesperson 
shall not receive a commissioning allowance unless that 
tradesperson is appointed by Southern Cross Electrical 
Engineering to the position of a commissioning tradesperson 
for a defined period. 

(8) Overtime 
(a) Overtime will be worked in accordance with 

Clause 12.—Overtime of the award. In particular 
the employees agree to strictly adhere to subpara- 
graphs (2)(f)(i) and (ii) of Clause 12.—Overtime: 
"(2)(f)(i) An employer may require any employee 

to work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such re- 
quirement. 
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(2)(f)(ii) The union party to this award, or 
employee or employees covered by this 
award, shall not in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause." 

(b) Overtime may be worked on an RDO weekend as 
required by Southern Cross Electrical Engineer- 
ing. Southern Cross Electrical Engineering will 
endeavour to give employees who are required to 
work on an RDO weekend such prior notice as is 
reasonable in all the circumstances. 

(c) Southern Cross Electrical Engineering will intro- 
duce a roster system to endeavour to allocate 
overtime hours in a fair and equitable manner at 
Southern Cross Electrical Engineering's discre- 
tion, provided that this will not disadvantage 
Southern Cross Electrical Engineering in any way. 

(d) In conjunction with the roster system Southern 
Cross Electrical Engineering will select the 
employees required to work overtime according to 
the needs of Southern Cross Electrical Engineer- 
ing and the particular project. 

(e) When overtime has been scheduled and an 
employee has committed himself or herself to 
work overtime, such commitment must be 
honoured. Where an employee has a valid reason 
to be absent, in accordance with award provisions, 
the employee is obligated to advise Southern 
Cross Electrical Engineering, as soon as possible 
prior to overtime commencement of that fact and 
the reasons therefor, so that alternative arrange- 
ments may be made. 

(9) Commencement of Work 
It is agreed that all employees will commence work at the 

starting time and place as nominated by Southern Cross 
Electrical Engineering. 

(10) Training 
Southern Cross Electrical Engineering will establish a 

training course to train electrical apprentices in the operation 
and servicing of Southern Cross Electrical Engineering plant 
and equipment. 

(11) Care of Southern Cross Electrical Engineering's 
Property 

(a) It is agreed that employees will treat all Southern 
Cross Electrical Engineering's property, plant and 
equipment, and safety equipment (whether for 
general use or personal issue) including, but not 
limited to, glasses and hats, with due care and 
respect to ensure replacement is kept to a 
minimum. 

(b) It is agreed that all employees are committed to 
ensure maximum usage of Southern Cross Electri- 
cal Engineering materials and consumables is 
achieved and will exercise due care and precaution 
to prevent wastage. 

(12) RDO's 
It is agreed that the method of implementation of the 38 

hour week throughout Southern Cross Electrical Engineer- 
ing's operations shall be the system currently being 
implemented by the majority of Southern Cross Electric^ 
Engineering's operations, which is one fixed day on which 
all employees will be off duty per four week work cycle. 

(13) Unauthorised Absences 
(a) Southern Cross Electrical Engineering shall: 

(i) arrange an employee's ordinary hours of 
work which shall average 38 hours per week; 
and 

(ii) select the method of implementation of the 
38 hour week. 

(b) An employee shall present himself or herself for 
duty and remain on duty during the ordinary hours 
of work. 

(c) Southern Cross Electrical Engineering shall be 
under no obligation to pay for any hours not 
worked during those ordinary hours unless it is an 
authorised absence in accordance with: 

(i) award provisions; 
(ii) an instruction from Southern Cross Electrical 

Engineering that the employee may leave site 
without loss of pay; 

(iii) a formal agreement to which Southern Cross 
Electrical Engineering is a named party and 
signatory. 

(14) Safety Disputes 
(a) Where a Southern Cross Electrical Engineering 

employee is affected by a safety dispute an 
employee shall comply with Southern Cross 
Electrical Engineering instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition giving rise to the dispute; or 

(ii) accept a transfer to work in an area of the site 
not affected by the condition giving rise to 
the dispute; or 

(iii) accept a transfer from one site to another site; 
or 

(iv) leave the site without loss of pay. 
(b) An employee who does not comply with Southern 

Cross Electrical Engineering instructions shall 
forfeit wages for time not worked. 

(15) Inclement Weather (Wet or Hot) 
(a) Where an Southern Cross Electrical Engineering 

employee is affected by inclement weather an 
employee shall comply with Southern Cross 
Electrical Engineering instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by 
inclement weather; or 

(ii) accept a transfer to work in an area of the site 
not affected by the inclement weather; or 

(iii) accept a transfer from one site to another site 
not affected by inclement weather; or 

(iv) leave the site without loss of pay. 
(b) Where Southern Cross Electrical Engineering 

requires an employee to traverse open ground 
Southern Cross Electrical Engineering will pro- 
vide the employee with protective clothing. 

(c) An employee shall not be affected by inclement 
weather unless by virtue of the weather conditions 
it is not reasonable and it is not safe for work to 
continue. 

(d) An employee who does not comply with Southern 
Cross Electrical Engineering instructions shall 
forfeit wages for time not worked. 

(16) All Other Disputes 
(a) Where a Southern Cross Electrical Engineering 

employee is affected by any other dispute not 
concerning Southern Cross Electrical Engineering 
an employee shall comply with Southern Cross 
Electrical Engineering instructions to either: 

(i) continue work when the area in which the 
employee is working is not affected by the 
condition, situation or grievance giving rise 
to the dispute; or 

(ii) accept a transfer to work in an area of the site 
not affected by the condition, situation or 
grievance giving rise to the dispute; or 

(iii) accept a transfer from one site to another site; 
or 

(iv) leave the site without loss of pay. 
(b) An employee who does not comply with Southern 

Cross Electrical Engineering instructions shall 
forfeit wages for time not worked. 
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(17) Dispute Procedure 
Any dispute arising pertaining to any matter covered by 

this agreement or the award or both shall be settled in 
accordance with Clause 27.—Grievance Procedure and 
Special Allowance of the award. 

(18) Provision of Safety Personnel 
In the commercial sector of Southern Cross Electrical 

Engineering's operations. Southern Cross Electrical Engi- 
neering will endeavour to provide appropriately trained 
safety personnel to attend on site where, as a result of a 
dispute, Southern Cross Electrical Engineering's employees 
are unable to continue work due to the absence of 
appropriately trained safety personnel. 

It is agreed that the union and employees will support 
Southern Cross Electrical Engineering and continue to work 
where Southern Cross Electrical Engineering deem it 
necessary to provide and do provide appropriately trained 
safety personnel to attend on site. 

(19) Movement of Material 
It is agreed that employees will, where reasonably safe to 

do so, and in compliance with DOSHWA and/or as 
appropriate Mines Department requirements, load and 
unload materials, plant and equipment from delivery 
vehicles and move such materials, plant and equipment as 
required without impediment. 

(20) New Tfechnology 
It is agreed that employees will fully utilise all new 

technological advances implemented by Southern Cross 
Electrical Engineering including, but not limited to, techno- 
logical advances in relation to materials, methods, plant and 
equipment. 

Southern Cross Electrical Engineering agree that they will 
provide such employees as required by Southern Cross 
Electrical Engineering with the necessary training to enable 
them to comply with an instruction to fully utilise new 
technological advances. 

(21) It is agreed that Southern Cross Electrical Engineer- 
ing and employees will comply with the Occupational 
Health, Safety and Welfare Act. 

(22) Quality 
It is agreed that employees shall co-operate fully with the 

implementation of Southern Cross Electrical Engineering 
quality management systems and procedures, and will 
continually strive to improve the quality of the products and 
services supplied by Southern Cross Electrical Engineering. 
Employees are committed to reduce rework and complete 
tasks the first time, and eliminate the need to return to finish 
incomplete work. 

(23) Work on Ladders 
It is agreed that employees will work on ladders where 

they are required to do so and such work complies with the 
Occupational Health, Safety and Welfare Act. 

12.—Monitoring of Agreement. 
The parties to this agreement shall continually monitor 

the development of the agreement and shall review the effect 
of this agreement three months prior to its expiration. 

If it is felt by the employees that the interpretation of this 
agreement places them at a disadvantage then the parties 
shall reconvene to resolve the issue. 

13.—Wages. 
The following wage rates shall apply in the first full pay 

period on or after die sixteenth day of November 1994, 
subject to the successful implementation of the principles 
contained within this document. 
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1 July 
1994 

Electronics Tradesperson $585.80 
Electrician Special Class $524.48 
Instrument Fitter Electrical 
Grade 2 $532.56 

Electrical Installer $499.06 
Electrical Fitter $499.06 
Instrument Fitter Electrical 
Grade 1 $517.54 

Electrical Assistant $422.84 
Linesperson Grade 1 $499.05 
Cable Jointer $499.06 

14.—Signatories. 
For and on behalf of Southern Cross Electrical Engineer- 

ing Pty Ltd 
F. Tomasi B. Carman 
Managing Director Witnessed 
For and on behalf of Australian Electrical, Electronics, 

Foundry and Engineering Union (Western Australian 
Branch) 

P. Carter 19/9/94 L. McLaughlan 
Witnessed 

For and on behalf of The Electrical Contractors' 
Association of Western Australia (Union of Employers) 

A.M. Ferguson Sheila Forster 
Witnessed 

STATE ENERGY COMMISSION OF WESTERN 
AUSTRALIA ENTERPRISE BARGAINING— 
GENERATION DIVISION AGREEMENT 1994 

No. AG 110 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

State Energy Commission of Western Australia 
and 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australian Branch) and Others. 

No. AG 110 of 1994. 
CHIEF COMMISSIONER W.S. COLEMAN. 

2 October 1994. 
Registration of an Enterprise Bargaining Industrial 

Agreement 
No. AG 110 of 1994. 

HAVING heard Mr A. Grealy and with him Mr C. Patman 
on behalf of the State Energy Commission of Western 
Australia and Mr S. O'Byrne on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch), the Transport Workers Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch; the Plumbers and Gasfitters Employees' Union 
of Australia, West Australian Branch, Industrial Union of 
Workers and The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch and Ms S. McGurk on 
behalf of the Metals and Engineering Workers' Union— 
Western Australia, Mr R. Kielty on behalf of the Construc- 
tion, Mining, Energy, Timberyards, Sawmills and Wood- 
workers Union of Australia, Western Australian Branch; 
The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers; The Operative 
Plasterers' and Plaster Workers Federation of Western 
Australia (Industrial Union of Workers) and The Australian 
Builders' Labourers' Federated Union of Workers (WA 
Branch); 

1 January 1 July 
1995 1995 

$599.75 $613.70 
$536.97 $549.46 

$545.24 $557.92 
$510.94 $522.82 
$510.94 $522.82 

$529.86 $542.18 
$432.91 $442.98 
$510.94 $522.82 
$510.94 $522.82 



And whereas the parties seek the registration of an 
agreement in matter No. AG 110 of 1994 and have 
reaffirmed their commitment to union rationalisation in 
accordance with the Heads of Agreement previously 
tendered; 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Enterprise Bargaining Agreement known as 
the State Energy Commission of Western Australia 
Enterprise Bargaining—Generation Division Agree- 
ment 1994 be registered with effect from the 2nd day 
of October 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

State Energy Commission of Western Australia Enterprise 
Bargaining—Generation Division Agreement 1994. 

1.—Title. 
This Agreement shall be known as the State Energy 

Commission of Western Australia Enterprise Bargaining— 
Generation Division Agreement 1994. 

2.—^Arrangement 
1. Tide 
2. Arrangement 
3. Incidence and Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Objectives and Principles 
7. Dispute Setdement Procedure 
8. Productivity Improvement—Broad Agenda Items 
9. Specific Measures to Improve Productivity 

10. Consultation 
11. Enterprise Bargaining Payment 
12. Commitments 
13. Renewal of Agreement 

Appendix A State Energy Commission of West- 
em Australia Dispute Setdement 
Procedure Agreement 

Appendix B Consultation 
Appendix C Bunbury Power Station Specific 

Measures to Improve Productivity 
Appendix D Muja Power Station Specific Meas- 

ures to Improve Productivity 
Appendix E Kwinana Power Station Specific 

Measures to Improve Productivity 
Appendix F Enterprise Bargaining Payment 

3.—Incidence and Parties Bound. 

(1) This Agreement shall apply to and be binding upon 
the State Energy Commission of Western Australia, Gener- 
ation Division (SECWA-GD) or its successor, the organisa- 
tions of employees set out below (the parties) and all persons 
employed by SECWA-GD who are members of or who are 
eligible to be members of the following organisations of 
employees: 

Australian Electrical, Electronics, Foundry and 
Engineering Union (Western Australia Branch) 
(AEEFEU); 

Construction, Mining, Energy, Timberyards, Saw- 
mills and Woodworkers Union of Australia, Western 
Australian Branch (CMETU); and 

Metals and Engineering Workers' Union (MEWU) 
(2) CMETU and MEWU will have representational rights 

of their members up to and including 31 December 1994. 
The members of the CMETU and MEWU will be 
represented by the AEEFEU on an agency basis from 1 
January 1995. 

(3) The persons employed by SECWA-GD and referred 
to in subclause (1) hereof are covered by the terms and 
conditions of the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 No. A1 of 
1989 or its successor. 

4.—Date and Period of Operation. 
(1) This Agreement shall operate from the beginning of 

the first pay period commencing on or after the date of 
registration and shall remain in force until 30 June 1995, 
subject to the operation of Clause 13—Renewal of Agree- 
ment. 

(2) Subject to subclause (1) above, the parties agree that 
nothing within this Enterprise Agreement will preclude 
employees of SECWA-GD from accessing benefits result- 
ing from a Western Australian State Wage Case. 

(3) Further, notwithstanding subclauses (1) and (2) above, 
nothing in this Agreement shall preclude a further claim 
being made for an additional payment during the term of this 
Agreement, which if agreed by the parties will not apply 
earlier than 1 January 1995. In evaluating any such claim, 
SECWA-GD will include in its considerations, the contribu- 
tion made by employees in the reorganisation of work and 
restructuring of jobs taking place throughout the term of this 
Agreement. 

(4) The parties agree that no 'double counting' for labour 
productivity improvements already contemplated in the two 
3% payment increases available in this Agreement, or 
otherwise recognised, will be considered. 

5.—Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly in 

conjunction with the State Energy Commission of Western 
Australia Wages and Conditions Award 1988 No. A1 of 
1989 (the Award) and/or registered agreements or their 
successor, provided that where there is any inconsistency, 
the terms of this Agreement shall prevail to the extent of any 
such inconsistency. 

6.—Objectives and Principles. 
(1) The parties will identify common objectives for 

SECWA-GD for improved employer-employee relations 
and improved productivity, flexibility, efficiency, quality of 
employment and delivery of quality service. 

(2) The parties are committed to the following principles 
in pursuing the above: 

(a) lb enhance the quality and security of employ- 
ment for SECWA-GD employees resulting from 
increased skill acquisition and utilisation, better 
working practices and improved remuneration 
based on productivity improvement, under the 
auspices of the ongoing implementation of agreed 
structural efficiency processes together with the 
philosophies and key enterprise initiatives de- 
tailed in this Agreement; 

(b) To promote the development of trust and motiva- 
tion within SECWA-GD and to continue to foster 
enhanced employee relations; 

(c) Honesty, mutual respect and a business-like 
attitude to prevail at all times; 

(d) A free exchange of relevant information and ideas 
to prevail at all times subject to agreed commer- 
cial confidentiality; 

(e) Equity; 
(f) The opportunity for proper and effective consulta- 

tion, through the appropriate on-site workplace 
consultative mechanisms, relating to structural 
efficiency and continuous improvement matters 
which affect employees, prior to the implementa- 
tion of any change; and 

(g) To develop employees' appreciation of the needs 
of all SECWA—GD's stakeholders; ie, custom- 
ers, employees, Government and SECWA. 



9.—Specific Measures to Improve Productivity. (3) The parties recognise that this Agreement continues 
the programme of structural efficiency and productivity 
improvement. Fundamental to the continuation of this 
programme of change, the parties undertake to: 

(a) Identify competency requirements for career op- 
portunities within SECWA-GD; 

(b) Broaden the training and career progression 
opportunities for all employees and develop 
accredited competency based training plans to 
complement job redesign; 

(c) Develop more meaningful, interesting and better 
paid jobs for employees; 

(d) Meet as far as possible the needs of all stakehold- 
ers; 

(e) Accept that there may be both reductions and 
increases in employee numbers arising from 
ongoing change. In situations where numbers are 
reduced, employees will be offered: 

(i) retraining; 
(ii) redeployment; or 

(iii) voluntary redundancy in accordance with the 
prevailing conditions. 

The parties understand that an employee of- 
fered reasonable redeployment or retraining op- 
portunities will cooperate fully and avail her/ 
himself of those opportunities. 

(f) SECWA-GD will, in principle, comply with the 
Redeployment, Retraining and Redundancy Gen- 
eral Order relating to Classification Maintenance. 
In special circumstances classification mainte- 
nance may be extended on the approval of the 
Divisional General Manager together with the 
General Manager Human Resources. Employees 
undergoing classification maintenance will exer- 
cise the full range of skills of the maintained 
classification as and when called upon. 

7.—Dispute Settlement Procedure. 
The parties agree that all structural efficiency matters 

relating to this Agreement will be addressed through on site 
discussions and that any disputes will be processed in 
accordance with the State Energy Commission of Western 
Australia Dispute Settlement Procedure Agreement (DSP) 
(Appendix A). 

Any differences concerning structural efficiency or 
continuous improvement matters will be addressed through 
workplace discussion prior to the difference being notified 
pursuant to the DSP. 

8.—Productivity Improvement—Broad Agenda Items. 
(1) In accordance with the State Wage Fixing Principles 

the parties acknowledge that a broad agenda must be 
considered in the implementation of continuous improve- 
ment programmes within SECWA-GD. 

Further, that the range of measures to be considered and 
implemented will vary across SECWA-GD dependent upon 
Branch operations and work area operations. 

(2) The broad agenda items include: 
(a) Working towards the elimination of demarcation 

of work that restricts efficient and effective work 
practices to achieve the most efficient means of 
carrying out work provided that the employees 
have the necessary training and competence; 

(b) Introduction of new equipment/technology de- 
signed to improve the efficiency and continuity of 
electricity generation and the quality of product 
and customer service; 

(c) Assessing the need for child care facilities within 
the workplace; and 

(d) Working towards the development of a Human 
Resources Plan addressing the issues of redeploy- 
ment and retraining. 

(1) It is agreed between the parties that specific measures 
to improve productivity will be implemented on a Branch 
by Branch basis within SECWA-GD. 

(2) It is further agreed between the parties that this 
Agreement is divided into two stages, with specific 
measures to be achieved at each stage in accordance with 
Appendices C, D and E; however, where agreed, the two 
stages may be joined. The parties are committed to pursue 
and complete all the specific measures detailed in each 
stage. 

(3) Enterprise Bargaining payments will be dependent 
upon all structural efficiency and continuous improvement 
changes which occur as a result of this agreement being 
subject to local ratification at each workplace. 

10.—Consultation. 

A consultative process to enable decision making through 
consultation and by consensus will be established immedi- 
ately in accordance with Appendix B to this Agreement, in 
order to implement and identify specific initiatives aimed 
at improving productivity. The parties have a commitment 
to increase the efficiency, career opportunities and job 
security of employees in SECWA-GD. 

11.—Enterprise Bargaining Payment. 

(1) The additional payments set out below are payable on 
the basis that the employees covered by this Agreement 
continue to fully participate in and fully support the 
continuous improvement programmes as outlined in Clauses 
8—Productivity Improvement—Broad Agenda Items and 
9—Specific Measures to Improve Productivity of this 
Agreement. 

(2) Subject to subclause (1) hereof, the following 
additional payments will be payable in addition to the 
weekly wages set out in Subclause 1 of Clause 30 Wages, 
of the State Energy Commission of Western Australia 
Wages and Conditions Award 1988 No. A1 of 1989 to 
employees covered by this Agreement: 

(a) An additional payment equal to 3% of employees' 
classified Award rate of pay as prescribed in 
Enterprise Bargaining payment—First 3% In- 
crease (Appendix F) will be paid from the first pay 
period commencing on or after the date of 
registration as a result of the implementation of 
Stage One of the relevant appendix. 

(b) The additional payment equal to 3% of employees 
Enterprise Bargaining Rate of Pay (1) as pre- 
scribed in Enterprise Bargaining Payment—Sec- 
ond 3% Increase (Appendix F) will be paid after 
the General Manager has formally advised the 
Executive Committee that the specific measures 
detailed in Stage Two of the relevant appendix 
have been implemented. 

(c) The additional payments referred to in (a) and (b) 
above may be paid from the same operative date 
in the event that Stage One and Stage Two have 
been achieved. 

(d) These additional payments will be paid for all 
purposes of the SECWA Award referred to in 
Clause 5—^Relationship to Parent Award of this 
Agreement. 

12.—Commitments. 

(1) All parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other enterprise. 

(2) This Agreement shall not operate to cause any 
employee to suffer a reduction in ordinary time earnings, or 
to depart from standards of the Western Australian Industrial 
Relations Commission in regard to hours of work, annual 
leave with pay or long service leave with pay. 
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13.—Renewal of Agreement. 
(1) The parties will review the contents of this Agreement 

in three months from the date of operation, including an 
assessment of the implementation of the initiatives outlined 
in Clauses 8—^Productivity Improvement—Broad Agenda 
Items and 9—Specific Measures to Improve Productivity of 
this Agreement, and the extent to which their implementa- 
tion has contributed to the achievement of SECWA-GD's 
continuous improvement programme. 

This review is expected to result in the re-negotiation, 
renewal or replacement of this agreement effective from on 
or before 1 July 1995. In the event that this does not occur, 
this Agreement will remain in force. 

(2) It is acknowledged by the parties that continuous 
improvement is ongoing and may form the basis of future 
agreements as provided in this Clause. Likewise, it is open 
to the parties to seek the ongoing application of the 
Enterprise Bargaining Rate of Pay as prescribed in Appen- 
dix F of this Agreement in the Award. 

(3) The parties will commence discussions after the 
completion of Stage 2 to identify and agree on labour 
productivity indicators and Divisional and Branch perform- 
ance indicators that can be used in the future to determine 
whether performance targets have been met. 

These indicators will be available for use in determining 
the nature of remuneration packages in any new agreement. 

APPENDIX A. 
State Energy Commission of Western Australia 

Dispute Settlement Procedure Agreement. 
1.—-Title. 

This Agreement shall be known as the State Energy 
Commission of Western Australia—Dispute Settlement 
Procedure Agreement and shall replace that part of the 
agreement ratified by the Australian Conciliation and 
Arbitration Commission and the Western Australian Indus- 
trial Relations Commission in November 1987 relating to 
Dispute Settlement Procedures. 

2.—Arrangement 
1. Tide 
2. Arrangement 
3. Scope and Area 
4. Term 
5. Dispute Settlement Procedure 

3.—Scope and Area. 
This Agreement shall apply to the callings in which 

employees of the State Energy Commission of Western 
Australia are engaged throughout the State of Western 
Australia and who are members of or who are eligible to be 
members of the industrial unions of employees party to this 
Agreement. 

The term of this Agreement shall be for the period of 
operation of this Enterprise Bargaining Agreement. 

5.—Dispute Settlement Procedure. 
Preamble 

This Procedure applies to the State Energy Commission 
of Western Australia ("SECWA") and the Unions who are 
signatories to this Agreement ("the Unions") and is 
designed to ensure that differences between the parties can 
be resolved without interrupting the supply of energy to the 
community and the industry and commerce of Western 
Australia. 

Part 1. 
Recognition of Rights and Responsibilities. 

1.1 The Unions recognise that SECWA has a statutory 
and public responsibility to provide energy for the State of 
Western Australia, and that it is essential for the welfare, 
convenience and employment opportunities of the popula- 
tion, for the smooth operation and prosperity of its industry 

and commerce, and for the purpose of ensuring the economic 
development of the State, to provide that energy without any 
avoidable interruption. 

1.2 SECWA recognises the traditional right of the Unions 
and their members to take industrial action, including the 
partial or total withdrawal of labour. 

Part 2. 
Recognition of Problem. 

2. The parties recognise that for SECWA to meet its 
responsibility to provide an uninterrupted energy supply, it 
is necessary for the parties to adopt procedures to ensure that 
every effort is made to resolve differences before the Unions 
or their members feel compelled to take industrial action. 

Part 3. 
Commitment of SECWA and the Unions. 

3.1 SECWA commits itself to expeditiously deal with any 
difference that may arise between itself and the Unions or 
any of them and their members. The Unions and their 
members commit themselves to initially seek to resolve 
differences with SECWA by consultation and negotiation 
without resort to industrial action. 

3.2.1 The Unions and their members commit themselves 
not to take any industrial action during the course of the 
dispute settlement procedures set out in 3.3 hereof, provided 
that where the Unions and their members believe that the 
final response of SECWA following the exhaustion of all 
the procedures in 3.3 hereof is unsatisfactory, they reserve 
their right to take industrial action. 

3.2.2 (a) Industrial action in relation to these procedures 
does not include local stop work meetings of short duration 
by union members, called by full time union officials to 
report to or to report back on union business. 

(b) SECWA will be notified of such meetings at least 24 
hours, or such lesser time as may be agreed, prior to the 
meeting occurring. 

3.2.3 Subject to 4 hereof the parties commit themselves 
to maintain the status quo and not to take any industrial 
action during the course of the dispute settlement procedure 
set out in 3.3 hereof. 

3.3 Where any dispute or grievance arises the following 
procedures shall apply: 
Site Discussion 

3.3.1 The employee and/or accredited Shop Steward shall 
discuss the matter with either the Leading Hand, Foreman 
or Supervisor as the case may be. 

3.3.2 If the matter cannot be resolved satisfactorily by the 
discussion referred to in 3.3.1 hereof the employee and/or 
Shop Steward shall request and shall be given permission 
to discuss the matter with a senior officer and die Human 
Resources Administrator when available, of SECWA. If the 
matter remains unresolved the Shop Steward shall be 
provided with facilities, if available, to make contact with 
an official of the relevant Union and the senior office 
involved shall contact an Industrial Relations Officer of 
SECWA. 

Formal Procedure 
3.3.3 (a) (i) If the matter remains unresolved, either party 

must notify the other in writing that the parties are in 
dispute. 

(ii) Written notification received before 11.00 am shall be 
deemed to have been notified on that day and written 
notification after 11.00 am shall be deemed to have been 
notified on the next working day. 

(iii) "Working day" excludes Saturdays, Sundays and 
public holidays but does not exclude special days off except 
that for disputes involving permanently rostered 7 day shift 
employees "working days" does not exclude Saturdays, 
Sundays and public holidays. 

(b) For the purposes of this Agreement, written notifica- 
tion includes a letter, telex, telegram or facsimile transmis- 
sion. 
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(c) On receipt of written notification it will be the 
obligation of the parties to comply with the provisions of 
this Agreement notwithstanding other commitments they 
may have. 

3.3.4 Within a period of three working days, which 
commences on the day deemed to be the day of notification 
referred to in 3.3.3 hereof, meeting(s) are to be held on-site 
between on-site management, the Human Resources Admin- 
istrator and/or an Industrial Relations Officer, a union 
official and the employee and/or Shop Steward. 

3.3.5 (a) If the matter remains unresolved at the end of 
the three day period referred to in 3.3.4 hereof, written 
notification is to be given by either party that the parties are 
still in dispute and meeting(s) are to be held before the 
expiration of four working days which commence on the 
date of this notification, between senior management 
responsible for the work area concerned, senior Industrial 
Relations personnel, a union official and the employee 
and/or Shop Steward. 

(b) At the expiration of this four day period the procedure 
under this Agreement shall be deemed to be concluded. 

3.3.6 If any of the procedure referred to above does not 
take place in the specified time as a result of the failure by 
one party to comply with its obligations under this 
Agreement then the other party is relieved of its responsibil- 
ities under this Agreement. 

3.3.7 Nothing in this Agreement shall: 
(a) Preclude the parties reaching agreement to shorten 

or extend the period specified in 3.3.4 or 3.3.5 
hereof. 

(b) Affect the operation of the Occupational Health, 
Safety and Welfare Act 1984. 

(c) In any way prejudice the right of SECWA to take 
disciplinary action against an employee under the 
relevant Award or the State Energy Commission 
Act 1979 in respect of misconduct, or in any way 
prejudice the rights of an employee under the 
relevant Award or the State Energy Commission 
Act 1979 in respect of misconduct. 

Provided, that where an employee commits an 
offence related to the dispute, SECWA will 
discuss the matter with his/her Union before any 
disciplinary action is taken except that SECWA 
shall not be required to enter into discussion on 
action to be taken against an employee who 
illegally interferes with or damages SECWA plant 
or equipment. 

4. Subject to prior consultation between the parties this 
procedure shall not apply to industrial action taken on a 
State or Nation wide basis as a result of a formal decision 
of either the Trades and Labor Council of Western Australia 
or the Australian Council of Trade Unions. 

5. The parties hereto recognise that the provisions of the 
Australian Industrial Relations Act 1988 and of the Western 
Australian Industrial Relations Act 1979 establish proce- 
dures by which disputes can be settled and acknowledge that 
those procedures are available to assist in the settlement of 
any dispute. 

APPENDIX B. 
Consultation. 

Each Branch will establish a Consultative Committee 
which will examine and determine specific initiatives 
relating to the improvement of productivity within SECWA- 
GD for the duration of this Agreement as set out in Clause 
8—Productivity Improvement—Broad Agenda Items and 
Clause 9—Specific Measures to Improve Productivity, of 
this Agreement. The function of Branch ConsultatiVI 
Committees shall be to: 

(1) Develop and coordinate proposals for improviMJj 
the efficiency, effectiveness, career prospectll 
productivity, training opportunities, influence djj 
decision making and quality of working life of tH| 
workforce in the Branch; 

(2) Ensure that wide consultation occurs so that 
employee knowledge, experience and aspirations 
are reflected in proposals being developed; and 

(3) Ensure that all employees have been consulted 
before any changes are implemented. It is recogni- 
sed that the majority of employees directly 
affected by the change must genuinely agree to the 
change. 

Employees and management will be represented on the 
Committees in such numbers agreed and amended from time 
to time by the Committee. All Committee members will 
have the opportunity to contribute to the agenda for the 
purpose of achieving its objectives. The Committee will 
commission sub-committees for a fixed term to undertake 
specific tasks in accordance with subclause (1) above. 

It will remain SECWA-GD's responsibility to inform 
unions in accordancewith the SECWA Award provisions of 
any changes evolving out of theconsultative process that 
impact significantly on employees. 

APPENDIX C. 
Bunbury Power Station (BPS) 

Specific Measures to Improve Productivity. 

1.—Stage One. 
Payment in accordance with subclause (2)(a) of Clause 

11—Enterprise Bargaining Payment of this Agreement shall 
be on the basis of die following: 

(1) All payment of salaries and wages to be by 
electronic funds transfer within two pay periods 
of the ratification of this Agreement by the 
relevant industrial tribunals. Employees who 
currently receive cash or cheque payment and who 
can demonstrate that this change will cause 
genuine hardship will be exempted from this 
provision. The circumstances of employees who 
fall within this category will be reviewed every 
three months and if the circumstances have 
changed the employee concerned will change to 
payment by electronic funds transfer; 

(2) (a) A permanent workforce will be maintained 
in accordance with Clause 3—Minimum 
Manning of this Appendix. Any loss of staff 
below the number stipulated through redun- 
dancy, resignation, retirement, redeployment 
or disciplinary action will be replaced by 
permanent employees, unless agreed by the 
parties. 

(b) Contractors will be used where: 
— The work volume is beyond the work 

capacity or the resources of SECWA- 
GD employees at BPS using existing 
work patterns established by this Agree- 
ment; or 

— The type of work or specialisation 
required is beyond the capacity or the 
resources of SECWA-GD employees at 
BPS using existing work patterns. 

The appropriate BPS union representa- 
tive(s) will be informed of the work to be 
contracted. 

The use of contractors shall not: 
— Impair the security of employment of 

permanent SECWA-GD employees at 
BPS as per Clause 3—Minimum Man- 
ning of this Appendix; 

— Be used to avoid increasing the number 
of SECWA-GD employees at BPS to 
meet developed work demands of a 
permanent and continuous nature where 
it is economic to do so; or 

— Be used to circumvent the availability 
and delivery of training to permanent 
employees on new technology. 



A temporary employee(s) can be engaged, 
where the work load requires, to cater for 
extended absences of permanent employees, 
for example, sick leave, training require- 
ments or secondment. In circumstances when 
a temporary employee(s) are not available a 
contract employee(s) can be engaged. 

(c) Non core work, that is contract work, is 
identified in Clause 4—Non Core Work of 
this Appendix. 

(d) SECWA-GD will ensure that its specifica- 
tions continue to require contractors to abide 
by all statutory requirements including those 
relating to award conditions and payments 
applying to all workers associated with the 
contracts. 

(e) SECWA-GD agrees contractors and their 
employees carrying out work at BPS will be 
required to observe the same safe working 
practices and safety regulations as SECWA- 
GD employees at BPS in similar circum- 
stances. 

(f) In the event that any difference is unable to 
be resolved through the DSP it will be 
referred to a tripartite committee comprising 
an employee and management representative 
and the appropriate Industrial Commissioner 
whose decision will be final. 

(g) These negotiated arrangements will continue 
in force beyond the terms of this Agreement 
until further reviewed and agreed by the 
parties. A further review of the contract work 
as per the Heads of Agreement document to 
be registered in the industrial tribunals. 

(3) Cancellation of the existing Use of Contractors 
Agreements in so far as it applies to SECWA-GD 
Bunbury Power Station. 

(4) Progress of the Competency Standards Project for 
employees covered by the State Energy Commis- 
sion of Western Australia Wages and Conditions 
Award 1988 No. A1 of 1989. 

(5) (a) The fmalisation and execution of the 
SECWA Union Rationalisation—Heads of 
Agreement and all attachments to that Agree- 
ment, tendered before the Australian Indus- 
trial Relations Commission in C No. 60345 
of 1993. 

(b) The APESMA has been involved in discus- 
sions in relation to the SECWA Union 
Rationalisation—Heads of Agreement. How- 
ever, the APESMA is not prepared to agree 
to the proposal for union rationalisation and 
is therefore not a party to that Heads of 
Agreement, and APESMA will be opposing 
the making of the order providing for union 
rationalisation under Section 118A of the 
Industrial Relations Act (Commonwealth) 
referred to in the Heads of Agreement. 

In these circumstances the ACTU pro- 
posed in a letter of 23 March 1994 that 
SECWA accept APESMA in all negotiations 
and as a party to any Enterprise Bargaining 
Agreements until such time as APESMA's 
representative rights are determined by the 
Australian Industrial Relations Commission. 
The role of APESMA as a party to this 
Enterprise Bargaining Agreement is on a 
without prejudice basis on the terms spelt out 
in the exchange of letters between the ACTU, 
SECWA and APESMA dated 23, 24 and 29 
March 1994; and 

2.—Stage Two. 
Payment in accordance with subclause (2)(b) of Clause 

11.—Enterprise Bargaining Payment of this Agreement 
shall be on the basis of the following: 

(1) Agreement to, and implementation of: 
(a) Personnel carrying out such duties as are 

within the limits of the employee's skill, 
competence and training including work that 
is incidental or peripheral to the employee's 
main function. Provided that work performed 
which is recognised as being consistent with 
a higher classification will be paid in 
accordance with Clause 7—Mixed Functions 
of the Award. 

(b) Changed manning arrangements in opera- 
tions; laboratory; administration; coaling; 
plant cleaning; mechanical, electrical and 
instrument maintenance. 

(c) A continuous improvement programme. 
(d) Pay out of accumulated days in lieu. 

(2) Agreement to review and, if agreed, implement: 
(a) Changes to shift patterns and shift working 

arrangements. 
(b) Annualised salaries for shift workers. 

3.—Minimum Manning. 
The agreed manning level for Bunbury Power Station is 

78. 

4.—Non Core Work. 
— Ducted Air Condition Systems 
— High Pressure Welding 
— Refractory Brickwork 
— Building Repairs 
— Plumbing 
— Stack Repairs 
— Asbestos Removal 
— Diving 
— Statutory Inspections 
— Industrial Waste Removal 
— Civil Works 
— Large Electric Motor Repairs 

APPENDIX D. 
Muja Power Station 

Specific Measures to Improve Productivity. 

1.—Stage One. 
Payment in accordance with subclause (2)(a) of Clause 

11.—Enterprise Bargaining Payment of this Agreement 
shall be on the basis of the following: 

(1) All payment of salaries and wages to be by 
electronic funds transfer within two pay periods 
of the date of operation of this Agreement. 

Employees who currently receive cash or 
cheque payment and who can demonstrate that 
this change will cause genuine hardship will be 
exempted from this provision. 

The circumstances of employees who fall 
within this category will be reviewed every three 
months and if the circumstances have changed the 
employee concerned will change to payment by 
electronic funds transfer. 

(2) (a) A permanent workforce will be maintained 
in accordance with Clause 3—Minimum 
Manning of this Appendix. Any loss of staff 
below the number stipulated through redun- 
dancy, resignation, retirement, redeployment 
or disciplinary action will be replaced by 
permanent employees, unless agreed by the 
parties. 
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is beyond the capacity or the resources of 

Station using work patterns established by 
this Agreement. 

The appropriate Muja Power Station union 
representative(s) will be informed of work to 
be contracted. 

The use of contractors shall not: 
Impair the security of employment of 

permanent SECWA-GD employees at Muja 
Power Station as per Clause 3—Minimum 
Manning of this Appendix; 

Be used to avoid increasing the number of 
SECWA-GD employees at Muja Power 
Station to meet developed work demands of 
a permanent and continuous nature where it 
is economic to do so; or 

Be used to circumvent the availability and 
delivery of training to permanent employees 
on new technology. 

A temporary employee(s) can be engaged, 
where the work load requires, to cater for 
extended absences of permanent employees, 
for example, sick leave, training require- 
ments or secondment. In circumstances when 
a temporary employee(s) are not available a 
contract employee(s) can be engaged. 

(c) Non core work, that is contract work, is 
identified in Clause 4—Core/Non Core Work 
of this Appendix. 

(d) SECWA-GD will ensure that its specifica- 
tions continue to require contractors to abide 
by all statutory requirements including those 
relating to award conditions and payments 
applying to all workers associated with the 
contracts. 

(e) SECWA-GD agrees contractors and their 
employees carrying out work at Muja Power 
will be required to observe the same safe 
working practices and safety regulations as 
SECWA-GD employees at Muja Power 
Station in simUar circumstances. 

(f) In the event that any difference is unable to 
be resolved through the DSP it will be 
referred to a tripartite committee comprising 
an employee and management representative 
and the appropriate Industrial Commissioner 
whose decision will be final. 

(g) These negotiated arrangements will continue 
in force beyond the terms of this Agreement 
until further reviewed and agreed by the 
parties. 

(3) Cancellation of the existing Use of Contractors 
Agreement in so far as it applies to SECWA-GD, 
Muja Power Station. 

(4) Progress of the Competency Standards for em- 
ployees covered by the State Energy Commission 
of Western Australia Wages and Conditions 
Award 1988 No. A1 of 1989. 

(5) (a) The finalisation and execution of the 
SECWA Union Rationalisation—Heads of 
Agreement and all attachments to that Agree- 
ment, tendered before the Australian Indus- 
trial Relations Commission in C No. 60345 
of 1993. 

the making of the order providing for union 

Industrial Relations Act (Commonwealth) 
referred to in the Heads of Agreement. 

In these circumstances the ACTU pro- 
posed in a letter of 23 March 1994 that 
SECWA accept APESMA in all negotiations 
and as a party to any Enterprise Bargaining 
Agreements until such time as APESMA's 
representative rights are determined by the 
Australian Industrial Relations Commission. 

The role of APESMA as a party to this 
Enterprise Bargaining Agreement is on a 
without prejudice basis on the terms spelt out 
in the exchange of letters between the ACTU, 
SECWA and APESMA dated 23, 24 and 29 
March 1994; and 

(4) Acceptance of the issues, and commitment to 
pursue those issues necessary for the implementa- 
tion of Stage 2 below. 

2.—Stage Two. 
Payment in accordance with subclause (2)(b) of Clause 

11—Enterprise Bargaining Payment of this Agreement shall 
be on the basis of the following and Clause 5—Specific 
Measures Stage Two of this Appendix: 

(1) Agreement to and implementation of: 
(a) Personnel carrying out such duties as are 

within the limits of the employee's skill, 
competence and training including work that 
is incidental or peripheral to the employee's 
main function. Provided that work performed 
which is recognised as being consistent with 
a higher classification will be paid in 
accordance with Clause 7—Mixed Func- 
tions. 

(b) An examination of shift patterns and shift 
working arrangements for effectiveness and 
efficiency. 

(c) Flexible work patterns and shift work provi- 
sions for maintenance workforce. 

(d) Strategic automation. 
(e) Continuous Improvement Programme. 

(2) Examination and, if agreed, implementation of: 
(a) Annualised salaries. 
(b) Pay out of accumulated days in lieu. 

3.—Minimum Manning. 
(1) Maintenance Wages 
MAINTENANCE MINIMUM MANNING LEVELS (In- 

cluding Coal Handling Plant Operations)—Based On Man- 
agement Projections beyond 30 JUNE 1995) 

Mechanical Elect/Inst G/A Mach B/mk MPO OS CPO 

Min 
Manning 50 42 35 3 2 9 3 3 

TOTAL 147 
PROJECTED MAINTENANCE MANNING LEVELS 

TO JUNE 1995 (Including Coal Handling Plant Operations) 
Mech E/I Mach Bmk TOT EIA TA RIG CDGREAT/D CP Coal BWTC/FNT 

Fit Fit IWA PC Samp 
52 43 2 6 4 7 40 6 2 4 2 24 4 4 3 

TOTAL: 203 
During the currency of the EBA there is a commitment 

to investigate, identify and pursue in Stage 2 the areas where 
changes in manning could occur. 



It is recognised by the Parties that as a vacancy occurs, 
then a review of the position will occur by the work team 
and the position, by agreement, may or may not be filled by 
a permanent employee ie. If any of die existing 203 positions 
become vacant, this review will take place (See also 
Appendix B). 

(2) Operations (Wages) 
Current wages Operators numbers are 78. It is envisaged 

that this number may be reduced to 54. This reduction could 
be achieved by elimination of demarcations, job re-design, 
the development of a single Operator designation, die 
application of competency standards and the introduction of 
automation. These reductions will only occur as operational 
requirements are identified and agreed upon. 

4.—Core/Non Core Work. 
(1) Maintenance (Wages) 
Core Maintenance Work 
Core maintenance is the work generally to be undertaken 

by Muja Power Station employees and is determined by the 
following principles: 

— First-call investigation, fault finding and repair 
work. 

— Planned maintenance work which is continuous, 
steady in nature over the full year. 

— Work that can be scheduled and completed in an 
organised manner within the constraints of the 
agreed work patterns. 

— Giving due consideration to the maintenance and 
development of first call and strategic mainte- 
nance expertise in the various areas of the plant. 

Core tasks may however be allocated to contract 
following consultation within the work team, depending 
upon: 

— Extent of repair/time required to complete work 
— Resources available 
— Urgency Cost effectiveness 

Non-Core Maintenance Work 
Non-core maintenance is work usually undertaken by 

contract arrangements and is determined by the following 
principles: 

— Peak work loads beyond the capacity or resources 
of the work team using agreed work patterns, for 
example during Unit overhauls, major break- 
downs, etc, or; 

— Work of a specialised nature 
Both core and non-core work needs to be done in the most 

economical way while ensuring that the highest standard of 
QA and QC are maintained. 

(2) Operations (Wages) Including Coal Handling Plant 
Core Operations Work 
All work currently carried out by shift operations 

personnel as part of their normal present duties (as at May 
1994), will be deemed core work for the period of the EBA. 

Non-Core Operations Work 
None. 

5.—Specific Measures Stage Two. 
(1) Single Classification for Operations 
Wages Operators 
All current UA's and APA's will be given the opportunity 

to obtain the competencies required for the current UA1 
position. 

(a) Operators who can demonstrate upgradability to 
UA2 (Level 6) or UA1 (Level 8) will be paid at 
that level. This will be on the basis of their 
willingness to exercise competencies below their 
level also. UAl's will be expected to exercise the 
full range of competencies from APA to UAL 

There will be no forced transfer of personnel 
from the Operations area to other sections within 
the Station. Operators will be allowed to avail 
themselves of the offers of retraining or redeploy- 
ment or voluntary redundancy. Personnel remain- 
ing on shift will be allowed to participate in 
upgradability as described in (a). 

In the longer term an EBA will not be the only 
mechanism to allow Operators to progress to 
higher levels in the broadband system. With the 
introduction of competency standards (expected to 
be introduced by March 1995). Operators will be 
allowed to progress and be remunerated as they 
successfully gain competencies. 

(2) AWP Conditions/Understandings (Wages Mainte- 
nance) 

(a) Buses 
(i) Personnel who remain on 8 1/3 hour day, 9 

day fortnight will have buses provided as 
previously, however the size of bus, route 
and fee structure will depend upon the 
number of people using the service. 

(ii) For personnel on AWP there will be no bus 
provided. Incorporated within the annualised 
salary will be $1,179.20 travelling allowance 
per year ($22.60 per week). 

(b) Shift Swapping 
Internal arrangements within teams for shift 

swapping may be allowed depending on the 
circumstance and agreement within each team. 

The same arrangement can be agreed upon for 
Christmas, New Year and Good Friday, providing 
that minimum skeleton crew coverage is main- 
tained. The make up day to be worked is by mutual 
agreement and decided upon before swapping of 
rostered day. 

(c) Approved Leave Including Accumulated and 
Workers' Compensation 

(i) The following leave is annualised, ie. receive 
annualised fortnightly pay: 
— Workers' Compensation 
— Compassionate Leave 
— Study Leave 
— Annual Leave 
— Special paid approved leave 

For each 150 hours of annual leave 
accumulated, the first minimum block 
of leave for: 
— 10 hour day AWP is 50 hours 
— 12 hour continuous shift is 48 

hours 
— Long Service Leave (from implementa- 

tion date will accumulate at Annualised 
Salary Rate) 

— Sick Leave 
The sick leave provision is for 75 

hours per year and is annualised. 
The first four days (40 hours) are 

without a medical certificate. 
Note: Provision for more than two 

consecutive days sick leave 
with a medical certificate still 
applies. 

(ii) Long Service Leave Accumulated Prior to 
Implementation Date 

Will be paid at 2nd 3% rate. 
(d) Annual Overhaul Shift Pattern 

The parties agree to pursue an appropriate shift 
pattern for annual overhauls with remuneration 
based on the same principles as applied to the 
accepted annualised package and maintaining 
appropriate award provisions. 
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(e) Coal Plant 

Maintenance and operations changes in the coal 
plant are premised on the efficiencies flowing 
from the current discussions with Griffin Cod 
Mining Company. 

Once the discussions have been finalised and 
the Coal delivery working patterns are known, an 
appropriate shift pattern can be developed for the 
area. 

Any payment calculated will be on the basis of 
the principles applied in deriving payment rates 
for the Muja Power Station AWP/shift work 
options. 

Coal Plant Maintenance Staff 

Until these discussions are complete, the Coal 
Plant maintenance staff will work an interim 
arrangement based on the same pattern as for the 
station maintenance staff, ie. 7x1 two panel, in 
line with the station choice. 

(f) Pre-paid Overtime 

(i) It is expected that each team member will 
work an equal share of pre-paid overtime. It 
is expected this will be reviewed regularly. 

(ii) Each team will be responsible for ensuring 
that they develop their own system of 
attendance for out of hours requirements. 

(iii) Each team will be responsible for developing 
their own recording system. 

(iv) If there is a general lack of commitment 
from: 

— Individuals making themselves availa- 
ble for overtime, then appropriate disci- 
plinary action or a review of their 
position on AWP may take place. 

— Teams making themselves available for 
overtime, then a review of the Enter- 
prise Bargaining Agreement as outlined 
in Clause 13(1) of the agreement would 
take place. 

(v) If a work teams overtime is rising above the 
expected rate for the circumstance then a 
review of work priorities, or examination of 
core, non core work may need to be 
implemented by the team. 

(vi) Payment is being made for the prepaid 
overtime whether it is worked or not, and 
SECWA has assured the operations and 
maintenance personnel that the prepaid over- 
time hours in the annualised salary will not 
be decreased in future. 

(vii) Overtime Conditions 

— Emergency work (priority 1—MW loss, 
plant and personnel safety). Whilst the 
unit is off load for the priority 1 work, 
priority 2 work which affect the per- 
formance or safety of the unit will be 
performed. 

— Tbn hour break provision and maximum 
16 hours continuous in 24 hours still 
apply. 

— Agreed contact system (preferable su- 
pervisor first contact). 

— Annualised salaries do not include 
emergency plant outages and planned 
overhauls where shifts are required, 
training outside AWP hours and Lead- 
ing Hand allowance. 

(viii) Pre-Paid Overtime 
It is agreed that any reduction in the actual 

amount of overtime worked would not 
necessarily mean a reduction in the amount 
of pre-paid overtime in future Enterprise 
Bargaining Agreements. 

(g) Tfeam Leaders 
An interim arrangement for Tfeam Leaders 

needs to be agreed upon by the Parties. 
The above arrangement will continue until the 

Tfeam Leader role is finalised via the SECWA 
Competency Standards. 

(h) 12 Hour Shift Pattern 
This relates to a skeleton 12 hour shift pattern 

for ash plant and whose prime function will be the 
maintenance of equipment within the ash handling 
plant. 

These positions will also be available for first 
call breakdown investigative maintenance on 
station priority work outside normal working 
hours. 

(i) Arrangements for Workplace Allocation 
Prior to the start of A.W.P, all mechanical, 

electrical and instrument employees will be 
allocated to their normal work areas/organisa- 
tional units. 

Greasers and Plant Cleaners will be shared out 
amongst all maintenance work areas dependant on 
area need. 

(j) Review of Skill Allocation 
A review of functions available or lacking in 

each work area will take place, after which, 
employees may apply for any vacant or new 
positions that become available in other areas. 

(k) Transition from A.W.P. to outage Shift Roster 
Personnel moving onto an outage work pattern 

from their normal A.W.P will need to have a 48 
hour rest time prior to commencing the outage 
shift pattern and a 48 hours rest period prior to 
returning back to their normal AWP. 

It is envisaged that there will be a staggered 
movement of personnel onto and off the outage 
shift pattern. 

(1) Translation to AWP 
Voluntary transfer from existing nine day 

fortnight to permanent AWP. 
Daywork AWP Pattern. 

5 public holidays (40 hours added to A/L) 10 hour days 
paid meal breakShift work, 227.5 hours A/L 

Level Hourly Rate 
L9 $25.75 
L8 $24.80 
hi $23.80 
L6 T $22.85 

NT $22.55 
L5 *T $21.85 

NT $21.60 
L4 *T $21.10 

NT $20.80 
L3 *T $20.30 

NT $20.05 
L2 $19.25 
LI $18.45 
NTE $17.65 

Averaging days worked over a 4 year period and with 
Annual Leave and Public Holidays removed, on the current 
9 day fortnight 206.8 days are worked per year on the current 
9 day fortnight 206.8 days are worked per year. 

This shift is 172.9 working days (maybe up to an extra 
13 days with the pre-paid overtime), ie. approximately 34 
working days less per year. 

* Transitional Arrangement 



12 Hour Shift—Ash Plant. 
Shift work, 37.5 hour week, 4 panel (with 4.5 hours of 

paid rostered overtime) 12 hour shift, 227.5 hours A/L 
Skeleton crew Ash Plant 

Level Hourly Rate 
L9 $29.80 
L8 $28.65 
L7 $27.45 
L6 T $26.30 

NT $26.00 
L5 ♦q* $25.15 

NT $24.85 
L4 $24.25 

NT $23.95 
L3 *T $23.30 

NT $23.00 
L2 $22.10 
LI $21.15 
NTE $20.25 

Averaging days worked over a 4 year period and with 
Annual Leave and Public Holidays removed, on the current 
9 day fortnight 206.8 days are worked per year. 

This shift is 159.3 days worked per year, ie. 47.5 days less 
per year. 

* Transitional Arrangement 

SHIFT WORK LOADING INCLUDES PAID PUBLIC 
HOLIDAYS WORKED. WAGES-46.064 HOURS. 

TOTAL LEAVE HOURS. WAGES—252 HOURS 
(b) Annualised Pays (Wages Operators)—12 Hours 

Overtime 
Level Hourly Rate 
L8 $24.20 
L6 $22.25 
L5 $21.30 

DAYS WORKED PER YEAR 162.33. CURRENT 
ROSTER 37.5 HOUR WEEK 

SHIFT WORK LOADING INCLUDES PAID PUBLIC 
HOLIDAYS WORKED. WAGES-46.064 HOURS. 

TOTAL LEAVE HOURS. WAGES—252 HOURS 
(c) Operations Pre-Paid Overtime—Utilisation 

It is proposed that this will cover the following 
at Muja Power Station. 
— Sick Leave: 

Long term sick leave, ie. workers' com- 
pensation, accidents, etc., would be covered 
through consultation and rearrangement of 
the roster. 

— Operational duties 
— Plant emergencies 
— High workload during planned outages: 

— Permits 
— Recommissioning/Decommissioning. 

— When an individual reaches the threshold 
value of the pre-paid overtime component, 
they will no longer be required for overtime 
unless in an emergency. 

— There are two options offered for pre-paid 
overtime: 
Option 1: 60 hours pre-paid overtime, with 

payment of overtime in excess of 
the 60 hours as it occurs. This will 
be reviewed at 30 June 1995, but 
will not decrease below the 
threshold value of 60 hours. 

Option 2: 12 hours pre-paid overtime, with 
payment of overtime worked in 
excess of 12 hours at the comple- 
tion of the review on 30 June 
1995. 

The onus to ensure that an even 
distribution of overtime and cover 
for the above, at all times, will 
reside with the Operational Shift 
Ifeams. 

If less than 12 hours is required 
to be worked in a shift, then the 
Operational Shift Tfcam will de- 
cide if cover is required and make 
die necessary arrangements. 

NOTE: Operation Shift Ifeams includes: All 
operators on the shift 

All areas which have not been identified or are 
outside of these defined areas will be handled by 
the Operational Shift Tfeam in consultation with 
Union/Management when and where practicable, 
if required. 

Operational duties are those duties routinely 
carried out on shift. 

If a plant emergency occurs the Operations 
Tfeam Supervisor is required to be notified. 

Further discussion is required to accommodate 
the following: 

Training 
PTW/Outage coordination 
Meetings (negotiations, presentations) 

2 Weekends Out of 4 Off 10 Hour Days. 

ISaESDBBBiSaaBBSSiSQHDBSBSIDSEaiB 

S3iS!HfllSiSiBiHHIiSiliBBSBliiS 
O = OFF 
W = WORK 
(3) Continuous Improvement Programme 
Introducing continuous improvement recognises that 

there is always a better way. 
The continuous improvement concept aims to improve 

the business performance by applying the following three 
basic principles: 

1 Focus on the customer 
2 Understand the process (where a process is the 

combination of a group of inputs to produce a 
desired output or result) 

3 Involve the people 
The concept involves a systematic approach to: 

— Planning the processes and their inputs 
— Providing the inputs 
— Operating the processes 
— Evaluating the outputs 
— Examining the performance of the process 
— Modifying the process and their inputs. 

This system is tied to a continuous assessment of 
customer needs and depends on a flow of ideas on how to 
make improvements, reduce variation and generate greater 
customer satisfaction. 

The continuous improvement cycle aims to ensure that 
the organisation learns from results, standardise what it does 
well and improves operations and outputs from what it 
learns. The aim is to do this in a planned, systematic and 
conscientious way to create a better organisation. A 
commitment to continuous improvement from Management 
is an essential requirement. 

(4) Annualised Pays 
(a) Annualised Pays (Wages Operators)—60 Hours 

Overtime 
Level Hourly Rate 
LB $25.00 
L6 $23.00 
L5 $22.00 

DAYS WORKED PER YEAR 162.33. CURRENT 
ROSTER 37.5 HOUR WEEK 
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APPENDIX E. 

Kwinana Power Station (KPS) 
Specific Measures to Improve Productivity. 

1.—Stage One. 

Payment in accordance with paragraph (2)(a) of Clause 
11.—Enterprise Bargaining Payment, of this Agreement 
shall be on the basis of the following: 

(1) All payment of wages to be by electronic funds 
transfer within two pay periods of the ratification 
of this Agreement by the WAIRC. Employees 
who currently receive cash or cheque payment and 
who can demonstrate that this change will cause 
genuine hardship will be exempted from this 
provision. The circumstances of employees who 
fall within this category will be reviewed every 
three months and if the circumstances have 
changed the employee concerned will change to 
payment by electronic funds transfer; 

(2) (a) A permanent workforce will be maintained 
in accordance with Clause 3—Minimum 
Manning of this Appendix. Any loss of staff 
below the number stipulated in the Appendix 
through redundancy, resignation, retirement, 
redeployment or disciplinary action will be 
replaced by permanent employees, unless 
agreed by die parties. 

(b) Contractors will be used where: 

The work volume is beyond the work 
capacity or the resources of SECWA-GD 
employees at KPS using existing work 
patterns or work patterns established by this 
Agreement; or 

The type of work or specialisation required 
is beyond the capacity or the resources of 
SECWA-GD employees at KPS using exist- 
ing work patterns or work pattern established 
by this Agreement. 

The appropriate KPS union representa- 
tive(s) will be informed of the work to be 
contracted. 

The use of contractors shall not 

Impair the security of employment of 
permanent SECWA-GD employees at KPS 
as per Clause 3—Minimum Manning of this 
Appendix; 

Be used to avoid increasing the number of 
SECWA-GD employees at KPS to meet 
developed work demands of a permanent and 
continuous nature where it is economic to do 
so; or 

Be used to circumvent the availability and 
delivery of training to permanent employees 
on new technology; 

A temporary employee(s) can be engaged, 
where the work load requires, to cater for 
extended absences of permanent employees, 
for example, sick leave, training require- 
ments or secondment. In circumstances when 
a temporary employee(s) is not available a 
contract employee(s) can be engaged; 

(c) Non core work, that is contract work, is 
identified in Clause 4—Non Core Work of 
this Appendix; 

(d) SECWA-GD will ensure that its specifica- 
tions continue to require contractors to abide 
by all statutory requirements including those 
relating to award conditions and payments 
applying to all employees associated with the 
contracts; 

(e) SECWA-GD agrees contractors and their 
employees carrying out work at KPS will be 
required to observe the same safe working 
practices and safety regulations as SECWA- 
GD employees at KPS in similar circum- 
stances; 

(f) In the event that any difference is unable to 
be resolved through the DSP it will be 
referred to a tripartite committee comprising 
an employee and management representative 
and the appropriate Industrial Commissioner 
whose decision will be final; 

(g) These negotiated arrangements will continue 
in force beyond the terms of this Agreement 
until further reviewed and agreed by the 
parties. A further review of the contract work 
as per the Heads of Agreement document to 
be registered in the industrial tribunals; 

(3) Cancellation of the existing Use of Contractors 
Agreements in so far as it applies to SECWA-GD 
at KPS; 

(4) Progress of the Competency Standards Project for 
employees covered by the State Energy Commis- 
sion of Western Australia Wages and Conditions 
Award 1988 No. A1 of 1989. 

Note: SECWA and the Unions are committed 
to the finalisation of the competency 
standards project as soon as possible, 
including consultation with the 
workforce as part of the process. 

(5) (a) The finalisation and execution of the 
SECWA Union Rationalisation—Heads of 
Agreement and all attachments to that Agree- 
ment, tendered before the Australian Indus- 
trial Relations Commission in No. C 60345 
of 1993. 

(b) The APESMA has been involved in discus- 
sions in relation to the SECWA Union 
Rationalisation—Heads of Agreement. How- 
ever, the APESMA is not prepared to agree 
to the proposal for union rationalisation and 
is therefore not a party to that Heads of 
Agreement, and APESMA will be opposing 
the making of the order providing for union 
rationalisation under Section 118A of the 
Industrial Relations Act (Commonwealth) 
referred to in the Heads of Agreement. 

In these circumstances the ACTU pro- 
posed in a letter of 23 March 1994 that 
SECWA accept APESMA in all negotiations 
and as a party to any Enterprise Bargaining 
Agreements until such time as APESMA's 
representative rights are determined by the 
Australian Industrial Relations Commission. 
The role of APESMA as a party to this 
Enterprise Bargaining Agreement is on a 
without prejudice basis on the terms spelt out 
in the exchange of letters between the ACTU, 
SECWA and APESMA dated 23, 24 and 29 
March 1994; and 

(6) Acceptance of the issues, and commitment to 
pursue those issues, necessary for the implementa- 
tion of Stage 2 below. 

2.—Stage Two. 
Payment in accordance with paragraph (2)(b) of Clause 

11.—Enterprise Bargaining Payment, of this Agreement 
shall be on the basis of the following: 

(1) Agreement to and implementation of: 
(a) Personnel carrying out such duties as are 

within the limits of the employee's skill, 
competence and training including work that 
is incidental or peripheral to the employee's 
main function. Provided that work performed 



which is recognised as being consistent with 
a higher classification will be paid in 
accordance with Clause 7.—Mixed Func- 
tions of the Award; 

(b) An examination of shift patterns and shift 
working arrangements for effectiveness and 
efficiency for operations personnel. See 
Clause 5 of this Appendix for details; 

(c) Flexible work patterns and shift work provi- 
sions for maintenance workforce. See Clause 
6 of this Appendix; 

(d) Strategic automation. See Clause 7 of this 
Appendix; 

(e) Continuous Improvement Programme. See 
Clause 8 of this Appendix; 

(2) Review and if agreed the.implementation of: 

(a) Annualised salaries. See Clause 9 of this 
Appendix for details; 

(b) A method of clearance of accumulated leave 
for operations personnel. See Clause 10 of 
this Appendix for details; 

(3) Agreement to review by 30 September 1994 the 
Boiler Water Tfesters and Coal Handling Group 
issues relating to working patterns with changes 
to be implemented where agreed. 

(4) Agreement to review by 30 September 1994 the 
First Aid Attendant/Enrolled Nurse working pat- 
terns and arrangements with changes to be 
implemented where agreed. 

NOTE: With respect to the following Stage 2 
items viz: 

(i) Annualised Salaries; 
(ii) Clearance of accumulated leave for opera- 

tions personnel; 

Completion of the review will meet the require- 
ments of these subclauses for payment of the 
second 3%. 

3.—Wages Employees Minimum Manning Levels. 
Discipline Number Discipline Number Discipline Number 
Mechanical Fitters 28 Mechanical T/A 13 Truck Drivers 2 
Instrument/ Electrical T/As 4 Crawler Tractor 
Electrical Fitters 22 Boilermakers T/As 3 Driver 1 
Boilermakers 4 Instrument T/As 2 Coal Plant 

Tool & Materials Operator 2 
Store man 2 Boiler Water 
Electrical Tfesters 2 
Installation First Aid 
Attendant 1 Attendant/ 
Geaners 7 Enrolled Nurse 5 Greasers 2 Power Plant 

Operators 48 
TOTAL 54 TOTAL 34 TOTAL GO 

Three temporary riggers will be retained until the 
Competency Standards are put in place which will provide 
the ability for permanent employees to obtain rigger skills; 
the position would then be reviewed at that stage. 

4.—Non Core Work. 

(1) Maintenance Wages Employees Non Core Work 

(a) Planned 'A' Class and 'B' Class overhauls. In 
relation to scheduled turbine overhauls the follow- 
ing applies:— 

That planned Class A and Class B overhauls ate 
non-core work. Provided that SECWA will use its 
own employees in the next occasion on such work 
until 30 June 1995 and that it will continue 
thereafter to utilise its own employees for project 
planning and co-ordination quality assurance and 
commissioning in conjunction with contractors. 

(b) Lagging—Insulation removal and replacement 
and associated sheet metal work. 

(c) Pressure Welding—coded welding. 
(d) Diving—inlet and outlet canals. 
(e) Security—gate security. 
(f) Vehicle Maintenance—all licensed road vehicles. 
(g) Lifts—all station lifts. 
(h) Airconditioning/Reffigeration—^maintenance and 

repairs. 
(i) Crane Hire—additional crane. 
(j) Gardening—general grounds (CHP exempt—in 

new CPO duties). 
(k) Select Boiler Cleaning—Supersucker, Hypress 

Water Blaster. 

(1) Ash Removal—ash ponds on-site. 
(m) Eye Tbsting—spectacle renewal and eye testing. 
(n) Emergency Valve Sealing—as required. 
(o) On-site Machining—specialist insitu only. 
(p) Solvent Baths—as required. 
(q) Belt Splicing—as required. 
(r) Weed and pest Control—as required. 
(s) Overhead Cranes—maintenance and repairs— 

(Electrical and Mechanical). 

(t) Towel service—laundering and delivery. 
(u) Courier service—parcel pick ups and delivery. 
(v) Air Compressors—warranty work only. 
(w) Documentation—as required. 

(x) Waste Management—sewerage removal. 
(y) Recyclable Materials—as required. 

(z) Mobile Crane Driving—will train SECWA per- 
sonnel rather than use contractors. 

(aa) Rigging and Scaffolding—SECWA personnel to 
be trained. However major scaffolding by experi- 
enced licensed rigger/scaffolder will be carried 
out by contractor. 

(bb) Off Site Work—as per paragraph 4(b) of Clause 
9.—Specific Measures to Improve Productivity of 
this agreement. 

(cc) Tbsting and maintenance of fire systems—to be 
carried out by SECWA personnel. However there 
are circumstances where mechanical work is to be 
carried out by specialist fitters ie; as per Contrac- 
tors Agreement 1994. 

(dd) Cafeteria—catering and cleaning. 
(ee) Training/Stores/Contractor Change Rooms— 

cleaning. 

(ff) Main Office Block—cleaning. 
(gg) Thrbine Hall 41' Level and Unit Attendant Muster 

Rooms—cleaning tiled floors. 
(hh) Control Room—cleaning. 

(2) Operations 
(a) Core Operations Work 

All work which can be carried out by shift 
operations staff as part of their duties, will be 
deemed core work for the period of this Agree- 
ment. 

(b) Non-Core Operations Work 
No change to current working arrangements in 

existence at date of registration of this Agreement. 
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5.—Examination of Shift Patterns and Shift Working 
Arrangements. 

An examination of wages shift patterns and shift working 
arrangements has been completed. 

(1) Wages Operators 
(a) Shift manning—nine panel roster—full three shift 

manning. 

 1 2 3 4 5 6 7 8 9_ 

_A 3 3 3 3  

_B 2 2 2 2 2_ 

~| 3 1 |3| 1 3 j 131 13 

The above equates to 37 designated shift 
positions. 

Only 9 relief positions are required but, 
SECWA-GD agree to 11 relief positions to 
facilitate the clearance of excess leave and to 
provide for necessary training. 

All 48 positions be a single classification (level 
8 of the SECWA wages award) and be designated 
a Power Plant Operator (PPO). Furthermore, there 
would be no demarcation within the wages 
operations area and the Unit Attendant 1 (UA1), 
Unit Attendant 2 (UA2) and Auxiliary Plant 
Attendant (APA), PPO would be required to have 
the competencies to cover the duties of the 
existing positions. 

Personnel who are currently classified as UAls 
will be paid an allowance equivalent to leading 
hand 3 to 10 to compensate for the additional and 
intensive training requirements anticipated during 
the training of UA2s and APAs to PPO level. This 
allowance shall be paid until the 30 June 1995 
unless it is absorbed by a reclassification resulting 
from the job redesign proposed for operation^ 
staff at KPS. 

All existing wages operations personnel at KPS 
will be given the opportunity to gain the necessary 
competencies to be classified as a PPO by 23 
September 1994. Existing UAls will transfer to 
the PPO positions. Personnel not wishing to gain 
these competencies or who are not able to achieve 
the required competencies after appropriate train- 
ing for appointment as a PPO will have the 
following options viz: 

(i) Voluntary redundancy. 
(ii) Retraining and redeployment within 

SECWA-GD. 
Note: (i) Personnel who currently have the com- 

petencies will not be excluded from the 
voluntary redundancy scheme. 

(ii) Personnel who elect to take the retrain- 
ing/redeployment option will maintain 
their existing classification and allow- 
ances. 

ie Maintenance of present classifica- 
tion including current allowances 
whilst they remain in a redeployed 
position within SECWA—GD. 

Personnel will receive all future 
general salary increases that apply 
to their present classification 
whilst redeployed. 

There will be no restriction on train- 
ing of any nominated personnel to 
maintain a minimum manning level of 
48 PPOs. Priority is to be given to 
existing KPS wages operational person- 
nel. Any reduction from the minimum 
manning level will only be by agree- 
ment of the relevant parties. 

Redundancy offers and acceptances 
will be arranged following registration 
of this Agreement. 

(b) Training 
To enable the training needed to achieve the 

manning levels proposed above the following 
approach is to be taken, viz: 

Training to be conducted whilst on shift. 
Relief to be provided where necessary for 

training. 
A voluntary and flexible approach may be taken 

on shift times to enable personnel to attend run ups 
and run downs of turbines for training purposes 
eg, working a shift of 5am to 5pm in lieu of 7am 
to 7pm. 

If necessary overtime will be approved to 
enable personnel to attend run ups and run downs 
of turbines for training purposes up until the 30 
September 1994. 

(c) Rostering (Location) of Relief 
A flexible approach is to be taken to providing 

relief across the shift/stages giving consideration 
to leave clearance and training needs. 

(d) Job Redesign 
The parties commit to a programme of job 

redesign for wages operational personnel at KPS 
subject to implementation of the wages compe- 
tency standards. 

(2) Translation to New Shift Manning Levels (Wages 
Operators) 

In addition to existing UAls the following conditions will 
apply in the selection of personnel to the new position of 
pro. 

Any person who has acted in the position of UA1 will 
have the opportunity of directly transferring to the new 
position of PPO. 

Transfer will occur after the individual, in discussion with 
the relevant Stage Management, has agreed he/she is 
competent to do so. 

Individuals who have not had an opportunity to act in the 
position of UA 1 will be subject to assessment by Stage 
Management as to the individual training requirements. 

Areas identified by individuals as requiring training/ 
revisiting to enable the individual to achieve a mutually 
acceptable level of confidence and competence will be given 
priority training prior to the new operations structure being 
implemented. 

The Stage Management assessment/discussion team will 
consist of where necessary: 

(i) Operations Supervisor 
(ii) Existing Stage Controllers 

(iii) Existing UAls 
(iv) Human Resources Representative 

6.—^Alternate Work Pattern. 
(1) Maintenance—Wages Employees 
An alternative work pattern (AWP) for KPS has been 

agreed which will provide 7 day per week maintenance 
cover. 

The main features of the AWP are as follows: 
Nominal 37.5 hours per week Start: 0700 
9.4 hours per day Finish: 1624 
6 week cycle Paid meal breaks 
2,3,4 and 5 day breaks 190 hours leave (150 hours 

annual 
2 in 3 weekends off leave plus 5 public holidays of 

eight hours) 
Current SECWA Award rates for day worker employees 

working the new AWP pattern will be increased by 19.92% 
to compensate for the regular working of Saturdays, 
Sundays and Public Holidays. 



Any hours outside of 0700 to 1624 on rostered days on 
are considered as overtime. 

Rates will apply to: 
— all SECWA Award entitlements 
— superannuation 
— workers compensation 

Voluntary transfer from existing 9 day fortnight to 
permanent AWP. 

All new employees will be required to work AWP. 
The provisions in Subclause 8 of Clause 11.—Shift Work 

of the SECWA Award applies to Group B Engineering 
Trades Employees at KPS. 

Canteen services to be provided seven days per week. 
Movement from 9 day fortnight to AWP to be on the first 

pay period on or after the date of registration of the EBA 
Agreement. 

(2) Wages—Dayworkers 
The Boiler Water Testers and Coal Plant Operators will 

continue on the 9 day fortnight. 
(3) Purchasing and Stores Reorganisation for AWP 
Materials and stores facilities will be rationalised by 

amalgamating the tool stores with the material (pre-charge) 
store in a common location. The facility will incorporate 
security arrangements to allow for out of hours access for 
maintenance needs. 

Two tool and materials Storesperson positions will be part 
of the purchasing and stores personnel on the same AWP as 
for maintenance. Relief opportunities for the tool and 
materials storesperson positions will be available to existing 
Tradesperson Assistants as required. The Tool and Materials 
Storesperson come under the same AWP conditions and 
annualised salary conditions as the maintenance employees. 

(4) First Aid Attendants/Enrolled Nurse 
Will continue on the existing 12 hour shift pattern. 

Alternate Work Pattern 
Maintenance Wages Employees. 

aHflSHBIIllfflflaiaBliBBiSSBEIBIIll 

BBBBMMBBaHMlBiSHBHH 

Shift No. ISlMlTlWlThlFl Sat |S[M|T|W|Th|F| Sat |S|M|Tft 

Acceptance of this clause does not preclude the right of 
the unions to make further productivity claims for: 

Increased competency and responsibility. 
Productivity gains, (taking into account manning levels 

and capital costs) which result from 'Strategic Automation.' 

8.—Continuous Improvement Programme. 
To be read in conjunction with Appendix B Consultation. 
Introducing continuous improvement recognises that 

there is always a better way. 
The continuous improvement concept aims to improve 

the business performance by applying the following three 
basic principles: 

— Focus on the customer 
— Understand the process (where a process is the 

combination of a group of inputs to produce a 
desired output or result) 

— Involve people 
The concept involves a systematic approach to: 

— Planning the processes and their inputs 
— Providing the inputs 
— Operating the processes 
— Evaluating the outputs 
— Examining the performance of the process 
— Modifying the process and their inputs 

This system is tied to a continuous assessment of 
customer needs, and depends on a flow of ideas on how to 
make improvements, reduce variation and generate greater 
customer satisfaction. 

The continuous improvement cycle aims to ensure that 
the organisation learns from results, standardise what it does 
well and improves operations and outputs from what it 
leams. The aim is to do this in a planned, systematic and 
conscientious way to create a better organisation. A 
commitment to continuous improvement from management 
is an essential requirement. 

9.—Annualised Salaries. 
Annualised salaries has been agreed for employees who 

work an alternative work pattern (AWP) or shift work. 
(1) Maintenance—Wages Employees 
Annualised salaries will comprise of the normal broad- 

band^ rates of pay, AWP percentage. Power Station 
allowance, overtime travelling allowance, tool allowance, 
overtime meal allowance, annual leave loading, five Public 
H 

>te: When the AWP commences some employees will 
commence on Week 1 and others Week 4 and from then on 
rotate through the rosters. 

7.—Strategic Automation. 
Agreement to Strategic Automation acknowledges the 

following: 
That SECWA is at the preliminary stage of a Strategic 

Automation upgrade at Kwinana Power Station for Stages 
A, B and C. 

As the project proceeds the control systems and field 
devices at Kwinana will be progressively upgraded over a 
period of approximately five years. 

e adoption of modem digital technology has the 
itial to improve productivity. 
e introduction of new technology will require training 
rsonnel. 
'S personnel will be trained to a logical level required 
erate, perform running maintenance and programme 
fication with respect to the introduction of modem 
al and instramentation svstems at KPS. 

— workers compensation 
— prepaid overtime component of 165 hours per 

employee 
Prepaid overtime conditions cover: 

— Emergency work (priority 1—MW loss only). 
Whilst the Unit is off load for the priority 1 work, 
critical priority 2 work which affect the perform- 
ance and safety of the unit will be performed. 

— Tbn hour break provision and maximum 16 hours 
continuous in 24 hours still apply. 
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This Agreement supersedes the SECWA Award provi- 
sions where specified otherwise the SECWA Award 
provisions will prevail. 

— Payment is being made for the pre-paid overtime 
whether it is worked or not, and SECWA has 
assured the operations and maintenance personnel 
that the pre-paid overtime hours in the annualised 
salary will not be decreased in future. 

— Accumulated annual leave and accrued sick leave 
and annual leave will be paid at the new 
annualised salary. 

— Payment of accumulated long service leave prior 
to this Agreement will be paid at the 3% plus 3% 
wage rate. Allowances currently paid on long 
service leave will continue. 

— All long service leave accumulated after com- 
mencement of this Agreement will be paid at the 
new annualised rate. 

— Workers compensation, compassionate leave, 
study leave and other paid leave will be paid at the 
annualised rate. 

— Annualised salaries shall commence on the first 
pay period on or after the date of registration of 
the EBA Agreement. 

(2) Operations—Wages Employees 

(a) Annualised salaries for shift workers takes into 
consideration the following: 

— Stage 1 3% and Stage 2 3% 

— Part pay out of days in lieu with the 
remainder credited to leave (9 panel roster). 

— Shift penalties 

— Annualised overtime at 6.13% (60 hours) 

— Leave loading 

— Power Station allowance 

— Total leave is 252 hours per annum excluding 
Long Service Leave. 

All calculations are based on the SECWA 
Award. 

(b) Annualised salaries shall commence at the start of 
a 9 week shift cycle (target date 2 October 1994). 
The period for prepaid overtime shall commence 
at this date. Up until the commencement of 
annualised salaries any overtime worked shall be 
paid in accordance with the SECWA Award. 

(c) Prior to commencement of annualised salaries 
each employee shall nominate their option of 
pre-paid overtime. 

The two options available for pre-paid overtime 
are: 

— Sixty hour option with overtime paid fort- 
nightly once the sixty hours is exceeded. 

— The 12 hour option with a review on 30 June 
1995 for employees who work in excess of 
12 hours overtime. Individuals who work in 
excess of 12 hours overtime shall be back 
paid for the excess overtime in the pay period 
encompassing 30 June 1995. 

The workplace teams accepts the responsibility 
for ensuring that no individual is required to work 
overtime in excess of 60 hours or 12 hours as 
appropriate whilst other members of the 
workforce have worked a minimum of overtime 
hours. Management and the workplace will 
conduct regular reviews of overtime worked. 

A minimum period of four hours shall be 
considered as having been worked for callouts. 

Prepaid overtime includes the following func- 
tions/activities: 

— Coverage of sick leave 

— Shift continuity 

— Shift contingencies 

— Operational emergencies 

Prepaid overtime does not include the following 
activities/functions: 

— Fire and rescue training 

— Manning shortfalls 

— Long term sick leave or workers compensa- 
tion 

— Management initiated projects 

— secondments 

— extended training not covered by relief. 

Payment for the above mentioned activities/ 
functions will be by agreement of the relevant 
parties and in accordance with the SECWA 
Award. 

This Agreement supersedes the SECWA Award 
provisions where specified otherwise the SECWA 
Award provisions will prevail. 

— Accumulated annual leave and accrued sick 
leave and annual leave will be paid at the new 
annualised wage. 

— Accumulated and accrued long service leave 
will be paid at the 3% or, 3% plus 3% wage 
rate. Allowances currently paid on long 
service leave will continue. 

— All long service leave accumulated after 
commencement of this Agreement will be 
paid at the new annualised rate. 

— Workers' compensation, compassionate 
leave, study leave and other paid leave will 
be paid at the new annualised salary. 

— Payment is being made for the pre-paid 
overtime whether it is worked or not, and 
SECWA has assured the operations and 
maintenance personnel that the pre-paid 
overtime hours in the annualised salary will 
not be decreased in future. 

Kwinana Power Station 
Maintenance Wages Employees Annualised Salaries. 

Level Hourly Rate 
L9 $24.40 
L8 $23.40 
L7 $22.45 
L6 T $21.50 
L6 NT $21.20 
L5 T $20.50 
L5 NT $20.25 
L4 TE* $19.75 
L4 NT $19.50 
L3 TE* $19.00 
L3 $18.70 
L2 $17.90 
LI $17.15 
NTE $16.40 

* These levels are applicable to the phasing in arrange- 
ments only, until the competency standards project is 
finalised or Agreement between the parties. 



Kwinana Power Station 
Maintenance Wages Employees Annualised Salaries. 

Level Hourly Rate 
L9 $24.90 
L8 $23.95 
L7 $23.25 
L6 T $22.00 
L6 NT $21.70 
L5 T $21.05 
L5 NT $20.75 
L4 TE* $19.75 
L4 NT $20.0) 
L3 TE* $19.00 
L3 $19.20 
L2 $18.45 
LI $17.65 
NTE $16.40 

* These levels are applicable to the phasing in arrange- 
ments only, until the competency standards project is 
finalised or Agreement between the parties. 

Kwinana Power Station 
Maintenance Wages Employees Annualised Salaries. 

Level Hourly Rate 
L9 $25.15 
L8 $24.20 
L7 $23.25 
L6 T $22.30 
L6 NT $22.00 
L5 T $21.30 
L5 NT $21.00 
L4 TE* $19.75 
L4 NT $20.25 
L3 TE* $19.00 
L3 $19.50 
L2 $18.70 
LI $17.95 
NTE $16.40 

* These levels are applicable to the phasing in arrange- 
ments only, until the competency standards project is 
finalised or Agreement between the parties. 

Kwinana Power Station 
Shift Workers Annualised Salary. 

60 hours 
Hourly Rate 

$23.70 

Kwinana Power Station 
Shift Workers Annualised Salary. 

60 hours 
Hourly Rate 

$19.95 
$20.75 

Kwinana Power Station 
Shift Workers Annualised Salaiy. 

12 hours 
Hourly Rate 

$19.30 
$20.05 

10.—Clearance of Accumulated Leave—Operations 
Personnel. 

The aim for all operational personnel to have a maximum 
of 300 hours of leave by 1 July 1995. The following points 
are noted viz: 

— Training required to enable personnel to gain the 
competencies necessary to achieve the reduction 
in the manning levels proposed above will be 
given priority over leave clearance. 

— Existing priority leave roster will be honoured. 

— Personnel will be given the opportunity to plan 
their leave clearance. 

— Personnel who have excessive amounts of accu- 
mulated leave will Ire requested to clear leave as 
a matter of priority over other personnel who have 
lesser amounts of accumulated leave. 

— Personnel who submit leave applications for 
clearance of leave after 1 July 1995, to facilitate 
travel or personal commitments, are to have their 
request favourably considered by SECWA-GD. 

— Personnel who have leave in excess of 500 hours 
will be required to give a commitment to a 
reduction in accumulated leave in an agreed time 
frame. 

— Long service leave to be cleared as per SECWA 
Award conditions. 

Kwinana Power Station 
Shift Workers Annualised Salary. 

12 hours 
Hourly Rate 

$22.95 

APPENDIX F. 

Enterprise Bargaining Payment. 

The following tables 1 and 2 detail the additional 
payments referred to in Clauses 9, 11 & 13 of this 
Agreement. 

Table 1 

Kwinana Power Station 
Shift Workers Annualised Salary. 

60 hours 
Hourly Rate 

$20.70 
$21.70 

Kwinana Pov/er Station 
Shift Workers Annualised Salary. 

12 hours 
Hourly Rate 

$20.05 
$21.00 

State Energy Commission of Western Australia 
Wages and Conditions Award 1988 No. A1 of 1989. 

Broadband Relativity Current Enterprise Enterprise Enterprise Enterprise 
Lewi Award Rate Bargaining Bargaining Bargaining Bargaining 

of Pay Payment— Rate of Payment— Rate of 
Per Week First 3% Pay (1) First 3% Pay (2) 

Increase Per Week Increase Per Week 
$ $ S S S 

Non Trade 80% 395.40 11.80 407.20 12.20 419.40 
Entry 
Level 1 84% 415.10 12.50 427.60 12.80 440.40 
Level 2 88% 434.80 13.00 447.90 13.50 461.40 
Level 3 92% 454.70 13.60 468.30 14.10 482.40 
Level 4 96% 474.40 14.20 488.60 14.70 503.30 
Level 5 100% 494.20 14.80 509.00 15.30 524.30 
Level 6 105% 518.90 15.60 534.50 16.00 550.50 
Level? 110% 543.60 16.30 559.90 16.80 576.70 
Level 8 115% 568.30 17.10 585.40 17.60 603.00 
Level 9 120% 593.00 17.80 610.80 18.40 629.20 
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Table 2 
State Energy Commission of Western Australia 

Wages and Conditions Award 1988 No. A1 of 1989. 
Broadband Relativity Current Enterprise Enterprise Enterprise Enterprise 
Level Award Rate Bargaining Bargaining Bargaining Bargaining 

of Pay Payment— Rate of Payment— Rate of Per Week First 3% Pay (1) First 3% Pay (2) 
Increase Per Week Increase Per Wbek 

s $ s s s 
(1) Apprentices (Other than Instniment/Electrical Apprentices) 

Current 100% 437.40 13.10 450.50 13.50 464.00 
Award 
Rate 
Five Year 
Tferm 
1st year 40% 175.00 5.20 180.20 5.40 185.60 
2nd year 48% 210.00 6.60 216.20 6.50 222.70 
3rd year 55% 240.60 7.20 47.80 7.40 255.20 
4th year 75% 328.10 9.80 337.90 10.10 348.00 
5 th year 88% 384.90 11.50 398.40 11.90 408.30 
Four Year 
"fern 
1st year 42% 183.70 5.50 89.20 5.70 194.90 
2nd year 55% 240.60 7.70 247.80 7.40 255.20 
3rd year 75% 328.10 9.90 337.90 10.10 348.00 
4th year 88% 384.90 11.50 396.40 11.90 408.30 
Three & Half Year Tferm 
First six 42% 183.70 6.50 189.20 5.70 194.90 
Months 
Next year 55% 240.60 7.20 247.80 7.40 255.20 
following 10.10 Year 75% 328.10 9.80 337.90 mm 
Final Year 88% 384.90 11.50 396.40 11.90 408.30 
Three Year 
Tbrm 
1st yes: 55% 240.60 7.20 247.80 7.40 255.20 
2nd year 75% 328.10 9.80 337.90 10.10 348.00 
3rd year 88% 384.90 11.50 396.40 11.90 408.30 

(2) Instramcnt/Electrical Apprentices 
Current 100% 437.40 13.10 450.50 13.50 464.00 
Award 
Rate 
Four Year 
Tferm 
1st year 42% 183.70 5.50 189.20 5.70 184.90 
2rid year 55% 240.60 7.20 247.80 7.40 255.20 
3rd year 75% 328.10 9.80 337.90 10.10 348.00 
4th year 96% 419.90 12.60 432.50 12.90 445.40 

(3) Junior Employees 
Current 100% 372.60 11.20 383.80 11.50 395.30 
Award 
Rate 
Under 16 Yrs 
of Age 
16-17 Yrs 

35% 
of 

130.40 3.90 134.30 4.10 138.40 
Age 45% 167.70 5.00 172.70 5.20 177.90 
17-18 Yrs of 
Age 
18-19 Yrs 

55% 
of 

204.90 6.20 211.10 6.30 217.40 
Age 65% 242.20 7.30 249.50 7.40 256.90 
19-20 Yrs of 
Age 
2&21 Yrs 

79.60% 
of 

292.50 8.80 301.30 9.00 310.30 
Age 93% 346.50 10.40 356.90 10.70 267.60 

Signatories. 
S. O'BYRNE  R. KIELTY  
For and On Behalf of AEEFEU For and On Behalf of CMETU 
Dated: 13 September 1994 
J. SHARP-COLLETT 
For and On Behalf of MEWU 
Dated: 13 September 1994 

Dated: 14 September 1994 
R. KRKPATRICK  
General Manager Generation 
Dated: 13 September 1994 

PUBLIC SERVICE 
ARterTRATOR— 

Awards/Agreements— 
Variation of— 

THE ABORIGINAL POLICE AIDES AWARD 
No. R 31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. 631 of 1994. 

The Aboriginal Police Aides Award 
No. 31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
21 October 1994. 

Order. 
HAVING heard Mr J. Bannan on behalf of the applicate and 
Mr D. Ferguson on behalf of the respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following schedule with effect on and from the 1st day 
of July 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 20.—Camping Allowance: Delete the schedule 

which appears after subclause (12) of this clause and insert 
the following in lieu: 

Schedule of Camping Allowances. 
South of 26 degrees South Latitude: Rate 

Per Day Item 

Permanent Camp—Cook provided by 
the Department 
Permanent Camp—No Cook provided 
by the Department 
Other Camping—Cook provided by 
the Department 
Other Camping—No Cook provided 
by the Department 
Camping beside or inside vehicle 

North of 26 degrees South Latitude: Rate 
Per Day Item 

Permanent Camp—Cook provided by 
the Department 
Permanent Camp—No Cook provided 
by the Department 
Other Camping—Cook provided by 
the Department 
Other Camping—No Cook provided 
by the Department 
Camping beside or inside vehicle 
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THE ABOMIGMAL POLICE AIDES AWARD 
No. R31 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police. 
No. 744 of 1994. 

The Aboriginal Police Aides Award. 
No. 31 of 1979. 

COMMISSIONER S.A. KENNEDY. 
21 October 1994. 

Order. 
HAVING heard Mr J. Bannan on behalf of the applicate and 
Mr D. Ferguson on behalf of the respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Aboriginal Police Aides Award as 
amended be further varied in accordance with the 
following schedule with effect on and from the 1st day 
of July 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 9.—Travelling Allowances: Delete the schedule 

which appears after subclausc (17) of this clause and insert 
the following in lieu: 

Schedule of Travelling Allowances. 
Item Daily Rate 

$ 
Allowance to Meet Incidental Expenses 

1 WA—South of 26 degrees South Latitude 6.95 
2 WA—North of 26 degrees South Latitude 8.85 
3 Interstate 8.85 

Accommodation Involving an Overnight Stay at a 
Hotel, Motel or Roadhouse 
4 WA—Metropolitan 118.45 
5 Locality South of 26 degrees South 

Latitude 99.70 
6 Locality North of 26 degrees South Latitude 

Broome 177.85 
Carnarvon 119.95 
Dampier 116.60 
Derby 128.75 
Eucla 111.45 
Exmouth 124.70 
Fitzroy Crossing 147.85 
Gascoyne Junction 83.70 
Halls Creek 154.85 
Karratha 193.85 
Kununurra 145.75 
Marble Bar 127.85 
Newman 176.85 
Nullagine 74.85 
On slow 98.85 
Pannawonica 104.35 
Paraburdoo 156.35 
Port Hedland 157.40 
Roeboume 93.35 
Sandfire 85.85 
Shark Bay 120.10 
South Hedland 157.40 
Tom Price 140.60 
Tirkey Creek 84.85 
Wickham 129.00 
Wyndham 110.85 

7 Interstate—Capital Cities $ 
—Sydney 171.60 
—^Melbourne 162.30 
—Others 150.15 

8 Interstate—Other than Capital Cities 99.70 

Accommodation Involving an Overnight Stay at other 
than a Hotel, Motel or Roadhouse 

9 WA—South of 26 degrees South Latitude 47.50 

10 WA—North of 26 degrees South Latitude 59.20 

11 Interstate 59.20 

Travel not Involving an Overnight Stay or Travel 
Involving an Overnight Stay Where Accommodation 
only is Provided 

12 WA—South of 26 degrees South Latitude 

Breakfast 9.40 
Lunch 9.40 
Dinner 21.75 
Supper 13.50 

13 WA—North of 26 degrees South Latitude 

Breakfast 10.20 
Lunch 15.20 
Dinner 24.95 
Supper 16.75 

14 Interstate 

Breakfast 10.20 
Lunch 15.20 
Dinner 24.95 

Midday Meal 

15 Rate per meal 4.10 

16 Maximum reimbursement per pay period 20.50 

Deduction for Normal Living Expenses 

17 Each Adult 16.90 

18 Each Child 2.90 

Accelerated Depreciation and Extra Wear and Tear on 
, Furniture and Effects 

19 Accelerated Depreciation 

20 Value of Goods 

477.00 

2,854.00 

2. Clause 10.—Relieving Allowances: Delete the sched- 
ule which appears after subclause (4) of this clause and 
insert the following in lieu: 

Schedule of Relieving Allowances 

(a) Hotel/Motel/Roadhouse 
Rate Per Day Item 

(0 («) 
WA Locality 

Metro- South of 
politan 26 degrees 

South 

First forty-nine days 
after arrival at new 
locality: 
Period of relief in ex- 
cess of forty-nine 
days: 
(a) Employee with 

dependants 
(b) Employee without 

dependants 

Latitude 
$ 
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(iii) Locality north of 26 degrees south latitude 
including Shark Bay: 

Tbwn Item 4 Item 5 Item 6 
First 49 Period of Relief 

days after in excess of 
49 days 

Rate Per Item 
Day 

arival at 
new 

local- 
ity 

Employee Employee 
with without 

Depen- Depen- 
dants dants 

$ $ $ 
Broome 177.85 88.95 59.30 
Carnarvon 119.95 60.00 40.0) 
Dampier 116.60 58.30 38.85 
Derby 128.75 64.40 42.90 
Eucla 111.45 55.75 37.15 
Exmouth 124.70 62.35 41.55 
Fitzroy Crossing 147.85 73.95 49.30 
Gascoyne Junction 83.70 41.85 27.90 
Halls Creek 154.85 77.45 51.60 
Karratha 193.85 96.95 64.60 
Kununurra 145.75 72.90 48.60 
Marble Bar 127.85 63.95 42.60 
Newman 176.85 88.45 58.95 
Nullagine 74.85 37.45 24.95 
Onslow 98.85 49.45 32.95 
Pannawonica 104.35 52.20 34.80 
Paraburdoo 156.35 78.20 52.10 
Port Hedland 157.40 78.70 52.45 
Roeboume 93.35 46.70 31.10 
Sandfire 85.85 42.95 28.60 
Shark Bay 120.10 60.05 40.05 
South Hedland 157.40 78.70 52.45 
Ibm Price 140.60 70.30 46.85 
Tbrkey Creek 84.85 42.45 28.30 
Wickham 129.00 64.50 43.00 
Wyndham 110.85 55.45 36.95 

(iv) Interstate 

Capital Cities— 
—Sydney 171.60 85.80 57.20 
—Melbourne 162.30 81.15 54.10 
—Others 150.15 75.10 50.15 

(v) Interstate 

Other Than Capital Cities— 
99.70 49.85 33.25 

Rate Per Item 
Day 

$ 
(b) Incidental Expenses: 7 

South of 26 degrees South 
Latitude 6.95 
North of 26 degrees South 
Latitude 8.85 
Interstate 8.85 

(c) Other Than Hotel or Motel: 8 
South of 26 degrees South 
Latitude 47.50 
North of 26 degrees South 
Latitude 59.20 
Interstate 59.20 

(d) Travel not Involving an Overnight Stay or Travel 
Involving an Overnight Stay where Accommoda- 
tion only is Provided 
South of 26 degrees South 9 
Latitude 
Breakfast 9.40 
Lunch 9.40 
Dinner 21.75 

North of 26 degrees South 
Latitude 
Breakfast 
Lunch 
Dinner 
Interstate 
Breakfast 
Lunch 
Dinner 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 
and 

Minister for Police. 
No. 743 of 1994. 

The Police Award 1965 
No. 2 of 1966. 

COMMISSIONER S.A. KENNEDY. 
21 October 1994. 

Order. 
HAVING heard Mr J. Bannan on behalf of the applicate and 
Mr D. Ferguson on behalf of the respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 1st day of July 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Travelling Allowances: Delete the sched- 

ule which appears after subclause (17) of this clause and 
insert the following in lieu: 

Schedule of Travelling Allowances. 
Item Daily 

Rate 
$ 

ALLOWANCE TO MEET INCIDENTAL EX- 
PENSES 

1 WA—South of 26 degrees South Lati- 
tude 6.95 

2 WA—North of 26 degrees South Lati- 
tude 8.85 

3 Interstate 8.85 

ACCOMMODATION INVOLVING AN OVER- 
NIGHT STAY AT A HOTEL, MOTEL OR ROAD- 
HOUSE 
4 WA—Metropolitan 118.45 
5 Locality South of 26 degrees South 

Latitude 99.70 
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6 Locality North of 26 degrees South 
Latitude 
Broome 
Carnarvon 
Dampier 
Derby 
Eucla 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roeboume 
Sandfire 
Shark Bay 
South Hedland 
Tom Price 
Ibrkey Creek 
Wickham 
Wyndham 

7 Interstate—Capital Cities 
—Sydney 
—Melbourne 
—Others 

8 Interstate—Other than Capital Cities 

ACCOMMODATION INVOLVING AN 
NIGHT STAY AT OTHER THAN A 1 
MOTEL OR ROADHOUSE 

9 WA—South of 26 degrees South Lati- 
tude 

10 WA—North of 26 degrees South Lati- 
tude 

11 Interstate 

TRAVEL NOT INVOLVING AN OVERNIGHT 
STAY OR TRAVEL INVOLVING AN OVERNIGHT 
STAY WHERE ACCOMMODATION ONLY IS 
PROVIDED 
12 WA—South of 26 degrees South Lati- 

tude 
Breakfast 9.40 
Lunch 9.40 
Dinner 21.75 
Supper 13.50 

13 WA—North of 26 degrees South Lati- 
tude 

Breakfast 10.20 
Lunch 15.20 
Dinner 24.95 
Supper 16.75 

14 Interstate 
Breakfast 10.20 
Lunch 15.20 
Dinner 24.95 

MIDDAY MEAL 
15 Rate per meal 4.10 
16 Maximum reimbursement per pay pe- 

OVER- 
HOTEL, 

DEDUCTION FOR NORMAL LIVING EXPENSES 
17 Each Mult 16.90 
18 Each Child 2.90 

ACCELERATED DEPRECIATION AND EXTRA 
WEAR AND TEAR ON FURNITURE AND EF- 
FECTS 
19 Accelerated Depreciation 477.00 
20 Value of Goods 2,854.00 

2. Clause 11.—Relieving Allowances: Delete the sched- 
ule which appears after subclause (4) of this clause and 
insert the following in lieu: 

Schedule of Relieving Allowances. 

(a) HOTEL/MOTEL/ROADHOUSE 
Rate Per Day Item 
(>) 00 

WA Locality 
Metropoli- South of 

tan 26 degrees 
South 

Latitude 
$ $ 

First forty-nine days after arrival at 1 
new locality: 118.45 99.70 
Period of relief in excess of forty- 
nine days: 

(a) Employee with depen- • 2 
dams 59.25 49.85 

(b) Employee without depen- 3 
dants 39.50 33.25 

(iii) Locality north of 26 degrees south latitude including 
Shark Bay: 

Tbwn Item 4 Item 5 Item 6 
First 49 days Period of Relief in 
after arrival excess of 49 days 

at new locality 
Employee Employee 

with without 
Dependants Dependants 

$ $ $ 
Broome 177.85 88.95 59.30 
Carnarvon 119.95 60.0) 40.00 
Dampier 116.60 58.30 38.85 
Derby 128.75 64.40 42.90 
Eucla 111.45 55.75 37.15 
Exmouth 124.70 62.35 41.55 
Fitzroy Crossing 147.85 73.95 49.30 
Gascoyne 

27.90 Junction 83.70 41.85 
Halls Creek 154.85 77.45 51.60 
Karratha 193.85 96.95 64.60 
Kununurra 145.75 72.90 48.60 
Marble Bar 127.85 63.95 42.60 
Newman 176.85 88.45 58.95 
Nullagine 74.85 37.45 24.95 
Onslow 98.85 49.45 32.95 
Pannawonica 104.35 52.20 34.80 
Paraburdoo 156.35 78.20 52.10 
Port Hedland 157.40 . 78.70 52.45 
Roeboume 93.35 46.70 31.10 
Sandfire 85.85 42.95 28.60 
Shark Bay 120.10 60.05 40.05 
South Hedland 157.40 78.70 52.45 
Tom Price 140.®) 70.30 46.85 
Ibrkey Creek 84.85 42.45 28.30 
Wickham 129m 64.50 43.00 
Wyndham 110.85 55.45 36.95 

v) INTERSTATE 
Capital Cities— 
—Sydney 171.60 85.80 57.20 
—Melbourne 162.30 81.15 54.10 
—Others 150.15 75.10 50.15 



Item 4 
First 49 days 
after arrival 

at new locality 

Item 5 Item 6 
Period of Relief in 
excess of 49 days 

Employee 
with 

Dependants 

Employee 
without 

Dependants 

(v) INTERSTATE 
Other Than Cap- 
ital Cities— 

99.70 49.85 33.25 
Rate Item 

Per Day 
$ 

(b) Incidental Expenses: 7 
South of 26 degrees South Latitude 6.95 
North of 26 degrees South Latitude 8.85 
Interstate 8.85 

(c) Other Than Hotel or Motel: 8 
South of 26 degrees South Latitude 47.50 
North of 26 degrees South Latitude 59.20 
Interstate 59.20 

(d) TRAVEL NOT INVOLVING AN OVERNIGHT 
STAY OR TRAVEL INVOLVING AN OVERNIGHT 
STAY WHERE ACCOMMODATION ONLY IS PRO- 
VIDED 

South of 26 degrees South Latitude 9 
Breakfast 9.40 
Lunch 9.40 
Dinner 21.75 
North of 26 degrees South Latitude 10 
Breakfast 10.20 
Lunch 15.20 
Dinner 24.95 
Interstate 11 
Breakfast 10.20 
Lunch 15.20 
Dinner 24.95 

Schedule. 

1. Clause 14.—Additional Allowances: Delete subclause 
(l)(a) of this clause and insert the following in lieu: 

(1) (a) Subject to the provisions of Clause 7.—Higher 
Duties of this award, there shall be paid to an 
employee while occupying a position or perform- 
ing any of the duties specified in Column 1 
hereunder the appropriate annual allowance pre- 
scribed in Column 2. 
  COLUMN 2 
COLUMN 1 

per annum 

Chief Superintendent (Discipline) 1,360 
Officer in Charge, Criminal Investi- 1,360 
gation Branch 
Officer in Charge, Liquor and Gam- 1,135 
ing Branch 
Detectives—including Probationary 1,255 
Detectives and Members attached to 
Internal Affairs, Internal Investiga- 
tions Section or Bureau of Criminal 
Intelligence Field Surveillance 
Members of the Gold Stealing De- 1,255 
tection Staff who are not Detectives 
Member of the Liquor and Gaming 1,025 
Branch 
Sergeant in Charge, Mounted Police 445 
Section 
Playing Members, Police Pipe Band 325 

2. Clause 34.—Camping Allowance: Delete the schedule 
which appears after subclause (12) of this clause and insert 
the following in lieu: 

Schedule of Camping Allowances. 

South of 26 degrees South Latitude: 
per Day Item 

THE POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Police Union of Workers 

and 
Minister for Police 
No. 632 of 1994. 

The Police Award 1965 
No. 2 of 1966. 

COMMISSIONER S.A. KENNEDY. 
21 October 1994. 

Order. 
HAVING heard Mr J. Bannan on behalf of the applicate and 
Mr D. Ferguson on behalf of the respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That The Police Award 1965 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 1st day of July 1994. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

Permanent Camp—Cook pro- 30.65 
vided by the Department 
Permanent Camp—No Cook pro- 37.45 
vided by the Department 
Other Camping—Cook provided 44.25 
by the Department 
Other Camping—No Cook pro- 51.10 
vided by the Department 
Camping beside or inside vehicle 69.75 

North of 26 degrees South Latitude: Rate 
per Day Item 

$ 
Permanent Camp—Cook pro- 36.50 
vided by the Department 
Permanent Camp—No Cook pro- 43.30 
vided by the Department 
Other Camping—Cook provided 50.10 
by the Department 
Other Camping—No Cook pro- 56.95 
vided by the Department 
Camping beside or inside vehicle 97.25 



POLICE CADETS' AWARD 
No. R 7 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Australian Police Union of Workers 
and 

Minister for Police 
No. 914 of 1994. 

Police Cadets' Award 
No. R 7 of 1976. 

COMMISSIONER S.A. KENNEDY. 
21 October 1994. 

Order. 
HAVING heard Mr J. Bannan on behalf of the applicate and 
Mr D. Ferguson on behalf of the respondent, now therefore, 
I the undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, and by consent, do hereby 
order— 

That Die Police Cadets' Award as amended be 
further varied in accordance with the following 
schedule with effect from the beginning of the first pay 
period commencing on and from the 13th day of 
October 1994. 

(c) who, in respect of either (a) or (b) above, on 
account of distance necessarily lives away 
from his/her family home and incurs addi- 
tional expenses by way of board and lodging. 

shall be paid an allowance of two thousand and fourty 
dollars ($2040.00) per annum. 

(2) The allowance prescribed in subclause (1) of this 
clause shall not be payable by the employer if the Cadet 
is entitled to a similar allowance under die Department 
of Employment, Education and Training (DEET) 
Traineeship Scheme or similar employment arrange- 
ments. 

3. Clause 16.—Living Away from Home Allowance: 
Immediately following this clause renumber the remaining 
clauses as follows: 

17. Contract of Service 
18. Liberty to Apply 
19. Camping Allowance 
20. Establishment of Consultative Mechanisms 
21. Award Modernisation 
22. Named Parties 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—^Arrangement: Delete this clause and insert 

the following in lieu: 
2.—Arrangement. 

1. Tide 
1A. State Wage Principles December 1993 

2. Arrangement 
2A. Wage Fixing Principles 

3. Tferm 
4. Scope 

4A. Definitions 
5. Hours 
6. Overtime 
7. Meal Allowances 
8. Travelling Allowances 
9. Rates of Pay 

10. Annual Leave 
11. Holidays 
12. Sick Leave 
13. Short Leave 
14. Long Service Leave 
15. District Allowance 
16. Cadets Living Away from Home Allowance 
17. Contract of Service 
18. Liberty to Apply 
19. Camping Allowance 
20. Establishment of Consultative Mechanisms 
21. Award Modernisation 
22. Named Parties 

2. Clause 15.—District Allowance: Immediately follow- 
ing this clause insert a new clause as follows: 

16.—Cadets Living Away From Home 
Allowance. 

(1) Subject to (2) hereof, a Police Cadet who has: 
(a) been recruited from outside the metropolitan 

area and lives in the metropolitan area; or 
(b) until enlistment resided in the metropolitan 

area and has been transferred to headquarters 
outside the metropolitan area; 

AWARDS/AGREEMENTS— 
Variation of— 

AGED AND DISABLED PERSON HOSTELS 
AWARD, 1987 

No. A 6 of 1987. 
HOSPITAL WORKERS' (N'GALA) AWARD 

No. 6A of 1958. 
HOSPITAL EMPLOYEES' (HOMES OF PEACE) 

CONSOLIDATED AWARD 1981 
No. 26 of 1960. 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS—PRIVATE HOSPITALS) AWARD 

1978 
No. R 2 of 1977. 

PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 
No. 27 of 1971. 

WARD ASSISTANTS (MENTAL HEALTH 
SERVICES) AWARD 1966 

No. 35 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Anglican Homes for the Aged and Others. 
No. 1540 of 1993. 

Aged and Disabled Person Hostels Award, 1987 
No. A 6 of 1987. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

N'Galalnc. 
No. 1589 of 1993. 

Hospital Workers' (N'Gala) Award 
No. 6A of 1958. 



The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Homes of Peace (Incorporated). 
No. 1584 of 1993. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981 

No. 26 of 1960. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Power Clean. 
No. 1587 of 1993. 

Hospital Workers (Cleaning Contractors—Private Hospi- 
tals) Award 1978 
No. R 2 of 1977. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

St John of God Hospital and Others. 
No. 1602 of 1993. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Hon Minister for Health. 
No. 1621 of 1993. 

Ward Assistants (Mental Health Services) Award 1966 
No. 35 of 1966. 

COMMISSIONER J.F. GREGOR. 
28 September 1994. 

Reasons for Decision. 
THE COMMISSIONER: All of these applications were 
heard conjointly. Mr D.J. Kelly appeared for the Applicant 
Union in all of the applications; Mr J. Blackburn appeared 
for various employers on warrant who are Respondent to 
Application No.'s 1540 of 1993, 1584 of 1993, 1587 of 
1993, 1589 of 1993 and 1602 of 1993; Mr K.D. Glew 
entered an appearance for employers who have an interest 
in Application No.'s 1540 of 1993 and 1602 of 1993 and Ms 
T.L. Bowyer appeared for the Hon Minister for Health in 
Application No. 1621 of 1993. 

At the commencement of the proceedings, the Commis- 
sion noted there had not been proper service on the 
Respondent in Application No. 1566 of 1993 and because 
of that it had no option but to adjourn the matter to a date 
to be fixed. Therefore Application No. 1566 of 1993, even 
though it encompasses similar matters to those in the rest 
of the applications, is not dealt with in these Reasons. 

The applications which were filed in the Registry on the 
9th of December 1993, seek amendments of the relevant 
awards to give effect to the Arbitrated Safety Net 
Adjustment Principle as the Union comprehends it should 
be applied following the Decision of the Commission in 
Court Session in the State Wage Case in December 1993 
(1994) 74 WAIG 198. Mr Kelly says that the Arbitrated 
Safety Net Adjustment is not a general wage increase and 
before it is paid there are some requirements to be met under 
the Wage Fixing Principles. They are, in the case of a 
minimum rates award, that it is subject to an application 
under the Minimum Rates Adjustment Principle and 
secondly, that there is a commitment required in relation to 
absorption of the adjustment in certain circumstances. 

According to Mr Kelly, all of the applications meet those 
requirements. He demonstrated this by producing in Exhibit 
D1, a table of the relevant awards showing the date on which 
the Minimum Rates Adjustment application had been 
lodged in the Commission. 

Prior discussion between the parties had identified two 
grounds on which opposition to the adjustments would be 
mounted, in the main, by argument from Mr Blackbum. The 
first ground was that the $8.00 increase set out in the State 
Wage Case should not be accessed because a minimum rate 
adjustment process had not been completed in each of the 
awards. Secondly, that with the exception of the Aged and 
Disabled Persons Hostels Award, 1987 which is the subject 
of Application No. 1540 of 1993, the $8.00 should be 
absorbed against award service pay which is a provision in 
the rest of the awards which are subject to the applications. 

Of the first ground, Mr Kelly says that there is no basis 
in the Wage Principles to support the proposition. On the 
contrary, the Principles are clear so that there is no discretion 
for the Commission to place the completion of the Minimum 
Rates Adjustment process as an 'extra condition' to 
accessing Arbitrated Safety Net Adjustment. Mr Kelly 
underpinned his argument by reference to the Decision of 
the Australian Industrial Relations Commission in the 
Review of Wage Fixing Principles of 1993 (see Prints 
H0712, HI 837, HI 839 and H6218). Mr Kelly says that from 
the Wage Case Review it is clear that the $8.00 adjustment 
is available to workers under all of the Awards as they 
currently stand. This is a position that has been adopted 
consistently by this Commission. In Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch v. 
Honourable Minister for Health and Others (1994) 74 WAIG 
1561), the Chief Commissioner dealt with an award in the 
hospital industry, that being the Hospital Workers (Govern- 
ment) Award No. 21 of 1966 which, at the time of the 
examination, was in exactly the same status as the awards 
which are subject to the instant applications. In that case, 
according to Mr Kelly, the Chief Commissioner had before 
him a schedule which showed all of the awards to which the 
Union is the Respondent which had been granted the $8.00 
Arbitrated Safety Net Adjustment but in which the 
Minimum Rates Adjustment sequence had not been com- 
pleted. Many of those awards (see Exhibit D2) had not had 
their wage rates split into base rate and supplementary 
payment. Despite that, they had all had access to the $8.00 
Arbitrated Safety Net Adjustment. There were 23 of those 
awards. The schedule also contained the details of two 
Federal awards binding on the Silver Chain Association 
which, according to Mr Kelly, had received increases on a 
similar basis. Mr Kelly also made reference to a Decision 
of Laing C. in Print G6520 which he says supports the 
contentions advanced by the Union. There was no evidence 
at all, said Mr Kelly, that either the Australian or State 
Commission had interpreted the Wage Case Principles in a 
way that would lead one to conclude that if an award had 
not been restructured that that would be a positive bar to the 
inclusion in it of the $8.00 Arbitrated Safety Net Adjust- 
ment. 

Because of the notice that Mr Blackbum had given Mr 
Kelly, he was able to mount argument based upon the 
submissions Mr Blackbum had made in the State Wage Case 
when he had urged upon the Commission in Court Session 
the adoption of a particular mode of practice in application 
of the Arbitrated Safety Net Adjustment Mr Kelly said that 
the interpretation that the employer then urged upon the 
State Wage Bench was a wrong application of the Principles. 
This is because Mr Blackbum was selective in his quotation 
from the Reasons for Decision of the Full Bench of the 
Australian Industrial Relations Commission. If one looks at 
the complete package it is clear that the Full Bench was then 
discussing Minimum Rates which were properly set. The 
proper time to consider the question of absorption therefore 
is when the Minimum Rates Adjustment has been completed 
and not prior to that as Mr Blackbum urged. This held true 
regardless of the nature of the amount to which absorption 
was put. That is, whether there were service increments or 
not. 



Finally, Mr Kelly suggested to the Commission that the 
appropriate course for it was to vary the awards for the $8.00 
increase and create an extra column so that the origins of 
the payment were clear and could be considered when the 
Minimum Rates process is further concluded. This was the 
way that both of the Commissions had already dealt with 23 
awards to which the Union was a Respondent and the 
schedules provided in these applications are consistent with 
those previous Decisions. 

Insofar as date of operation was concerned, Mr Kelly says 
that the State Wage Case Decision (supra) makes reference 
to potential for retrospectivity in accordance with Section 
39 of the Industrial Relations Act 1979 (the Act). The thrust 
of the Arbitrated Safety Net Adjustment is to protect the 
interests of low paid workers and the majority of workers 
involved in these applications are in that category. There is 
potential retrospectivity back to the 24th of December 1993, 
but it was the Union's submission that retrospectivity should 
be applied to the date to which the necessary commitments 
and applications were made to access the Minimum Rates 
Adjustment Principle. The date on which they were filed, 
as shown in Exhibit D1, was the 16th of May 1994. In short, 
the special circumstance justifying retrospectivity is that the 
thrust of the Wage Case Decision is to protect the interests 
of low paid workers and that is sufficient to justify 
retrospectivity as a special circumstance as it is envisaged 
in Section 39 of the Act. 

Mr Blackburn addressed himself to each of the matters 
of objection. Of the first he says that the wage rates for each 
classification in a Minimum Rates award must be expressed 
as a Minimum Classification Rate and a Supplementary 
Payment to meet the requirements of the September 1989 
Wage Case before the $8.00 can be accessed. He made it 
clear that the Respondents were not of the view that the 
Minimum Rates process must be completed but simply that 
it has got to the point where the Minimum Classification 
Rate and Supplementary Payment configuration have been 
established. It is not sufficient to have merely filed an 
application to vary the award. That does not trigger the 
operation of the Minimum Rates Adjustment Principle. It is 
the actual application of the Principle in the award. 

In the alternative, Mr Blackburn argued that a number of 
the awards contained service payments. That is, the Hospital 
Employees' (Homes of Peace) Consolidated Award 1981, 
the Hospital Workers (Cleaning Contractors—Private Hos- 
pitals) Award 1978, and the Hospital Workers' (N'Gala) 
Award No. 6A of 1958. As those awards to contain service 
increments the $8.00 should be absorbed to the extent of 
those service payments. 

Mr Blackburn told the Commission that it was bound to 
apply the terms of the General Order issuing from the State 
Wage Case Decision (supra) and has no discretion to depart 
from the Principles. The Decision of the Industrial Appeal 
Court in Robe River Iron Associates v. The Amalgamated 
Metal Workers and Shipwrights Union (1993) 73 WAIG 
1993) put the status of a General Order made pursuant to 
Section 51(2) of the Act beyond any doubt whatsoever. 

In adumbration of his argument on the first ground of 
opposition, Mr Blackburn took the Commission to the State 
Wage Case 1993 (supra). He referred to the Wage Fixing 
Principles. In particular he noted that "the Minimum Award 
Rates Safety Net (Minimum Classification Rate and 
Supplementary Payment) was established as a consequence 
of the September 89 State Wage Case Decision". He then 
sought further comfort for this proposition by referring to 
the summary the Commission in Court Session had made 
of the Decision of the Australian Commission. He conceded 
in doing so that while the words were not particularly clear, 
they lend support for the contention that the Minimum Rates 
Adjustment process must have begun and have proceeded 
to the point where there is a minimum rate and supplemen- 
tary payment component. He also made reference to the 
Arbitrated Safety Net Adjustment Principle and sought 
further support from the wording in the Wage Case Decision 
which he says establishes that the $8.00 was to be applied 
to the Supplementary Payment element of the Safety Net. 
In short, says Mr Blackburn, if one is to avoid conflict and 

contradictory interpretation of the Wage Case Decisions 
then the $8.00 can only be added to the Supplementary 
Payment once it has been established as a consequence of 
the implementation of the 1989 Decision. 

Mr Blackburn gave considerable attention to a Decision 
of the Commission constituted by the Chief Commissioner 
in the Hospital Workers' (Government) Case (supra). In 
somewhat pejorative, even intemporate, terms he dismissed 
the approach taken in that Decision and urged that it be 
disregarded in the consideration of these matters as contrary 
to the Wage Principles. He referred also to a Decision of 
Commissioner Beech in Construction, Mining, Energy, 
Timbeiyards, Sawmills and Woodworkers Union of Austra- 
lia—Western Australian Branch v. Adsigns Pty Ltd and 
Others (1994) 74 WAIG 904. In that Decision, which Mr 
Blackburn says gives force to the Respondents' position, 
Commissioner Beech had opined that 'it was clear that the 
total configuration of the Wages clause will not permit the 
$8.00 adjustment'. Although Commissioner Beech, for 
reasons which are set out in the Decision, went on to 
conclude that an application would at least mark the 
commencement of the Minimum Rates Adjustment process 
and provide a ground for an amendment of the award in 
accordance with the Principle. None of this, says Mr 
Blackburn, detracts from the reality that the Commission is 
bound absolutely by the Wage Principles and that they 
require the wage rates for each classification to be expressed 
as a Minimum Classification Rate and a Supplementary 
Payment before the Arbitrated Safety Net can be accessed. 
The mere filing of applications for Minimum Rate Adjust- 
ment is merely a device to create a facade of commitment 
to the process of Minimum Rates Adjustment. To allow an 
increase on that basis would create a danger that the Wage 
Fixing Principles would be brought into disrepute. 

Mr Blackburn then filled out his argument on the second 
ground of the Respondent's object, that is, that the four 
awards named earlier in these Reasons contain provisions 
for payment of service pay and there should be absorption 
against service pay. Mr Blackburn repeated the submissions 
which were put to the Commission in Court Session and 
which he says were not dealt with in its Decision. I do not 
intend to summarise in detail the argument he presented 
other than to record that he traced the origins of the 
Government Employees' Supplementary Payments Order: 
the subsequent inclusion of those Supplementary Payments 
into the Hospital Employees' (Government) Award No. 21 
of 1966 and from then into the Private Hospital Employees' 
Award, 1972 from which they went to the awards which are 
subject to the proceedings today. He referred to initial 
conferences before the then Chief Industrial Commissioner 
O'Sullivan and traced the history of the matter. He then 
drew the Commission's attention to the Decision of the 
Chief Commissioner in the Hospital Workers' (Govern- 
ment) Case (supra) and complained that the Chief Commis- 
sioner had simply put the issue "absorption" to one side. 
Not simply the question of absorption as it relates to service 
increments but absorption of any amount paid by way of an 
enterprise agreement. That was wrong, according to Mr 
Blackburn. He also referred to the Decision of Laing C. 
(supra) who differentiated, says Mr Blackburn, between two 
types of service payment which might be subject to 
absorption. 

Of the Union's submissions concerning retrospectivity, 
Mr Blackburn says the Union did not seek to bring the 
applications on until the 17th of June 1994. It asked for some 
other matters to be brought on in January and for these 
matters to be brought on in June and therefore any delay is 
entirely at the door of the Union. It is wrong to say that either 
the State Wage Case Decision or the Arbitrated Safety Net 
Principle themselves provide a special circumstance to 
justify retrospectivity. The reality is retrospectivity is not 
automatically available subject to Section 39 there must be 
a reason for it The Respondents had sought to deal with the 
matter in the State Wage Case proper and were frustrated 
there. They were not given leave to intervene in the Hospital 
Workers' (Government) Case (supra) when such matters 
would, by implication, have been argued. 
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Mr Glew made some limited submissions, particularly as 
to how the applications affect Respondents to the Private 
Hospital Employees' Award, 1972 which were represented 
by him. His submissions went to the question of funding. 
In short, he had an instruction 'just as a general principle' 
to oppose the application. 

The Commission heard from Ms Bowyer. She says that 
there has been no commitment by the Union to proceed 
through the Minimum Rates Adjustment process and that 
eliminates it from being eligible to the $8.00 Arbitrated 
Safety Net Adjustment increase. Even if they had a 
commitment, service increments contained in the award 
originated as overaward payments and therefore should be 
subject to absorption. Ms Bowyer adopted the submissions 
of Mr Blackburn in relation to service increments and added 
that his submissions clearly demonstrate that service 
increments equate overaward payments. 

That is a sufficient scan of the submissions of the parties. 
The first ground of the objection is that the Minimum 

Rates process must have begun because, according to Mr 
Blackburn, the relevant Principle provides that the process 
must have proceeded to the point where there is a minimum 
rate and a supplementary component in the award Wages 
clause. Mr Blackburn concedes that the words which lead 
him to that conclusion are not particularly clear. I feel 
though that some guidance has been given in the 1993 
National Wage Case Decision which I will come to soon. 
I mention first that the Western Australian Industrial 
Relations Commission has given effect to the National 
Wage Case Decision through the application of the State 
Wage Case, Wage Fixing Principles, December 1993. It, as 
it is required to do, reviewed the Decision of the National 
Bench. It concluded that the Wage Fixing Principles would 
be adopted and in doing so, it became bound, as it has been 
made clear by the Industrial Appeal Court in the Robe Case 
(supra), to apply the Principles that are adopted. 

The relevant Principle in this case is the Arbitrated Safety 
Net Principle. This Principle, if one has regard to the 1993 
State Wage Case Decision (supra), is specific to minimum 
rates awards and the identification of the minimum rate and 
supplementary payment configuration was established as a 
consequence of the September 1989 State Wage Case 
Decision. Concerning this last matter, as I have mentioned 
previously, the October 1993 National Wage Decision Print 
K9700 at page 24 provides as follows. 

"However, it is not intended that a Minimum Rate 
award which has not yet been restructured should be 
precluded from any Safety Net Adjustment In any such 
instance a Supplementary Payment of the amount we 
subsequently determine may be granted. Moreover, 
where the Minimum Rates Adjustment is not complete 
the Safety Net Adjustment may be taken into account 
in determining the size and phasing in of Minimum 
Rates Adjustments." 

It is consistent with this pronouncement that the com- 
mencement of the Minimum Rates Adjustment process is a 
condition for the payment of the Arbitrated Safety Net 
Adjustment and further, that the minimum requirement for 
the Minimum Rates Adjustment process to be considered as 
having commenced is that an application for an Arbitrated 
Safety Net Adjustment is either accompanied by, or 
procmied by, the lodgement of a Minimum Rates Adjust- 
ment application pursuant to the September 1989 State 
Wage Decision. The matter is therefore not unclear as is 
suggested by Mr Blackburn in his argument and proof of 
that, if any were needed, has been the consistent granting 
by this Commission of the Arbitrated Safety Net Adjustment 
in circumstances where the Minimum Rates Adjustment 
process has been commenced by the filing of an application. 
Exhibit D2 shows many awards where that has occurred. 
There are many others and I think the matter needs to be 
laboured no further. In my view, there is no substance in the 
first ground of opposition. 

The second ground of opposition gained focus in these 
proceedings through an examination of the Decision of 
Beech C. in Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 

Australian Branch v. Associated Shop Fitters Pty Ltd and 
Others (supra) and the Decision of the Chief Commissioner 
in the Hospital Workers' (Government) Case (supra). Both 
these Decisions were subject to review on appeal by the Full 
Bench. The Decision of the Full Bench in the appeal against 
Commissioner Beech in Associated Shop Fitters Pty Ltd and 
Others v. The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch, No. 320 of 1994, was handed down on 
the 17th of August 1994, while the Decision of the Full 
Bench in Minister for Health v. Australian Liquor, Hospital- 
ity and Miscellaneous Workers' Union, Miscellaneous 
Workers' Division, Western Australian Branch, No. 678 of 
1994, delivered on the 9th of September 1994. This last 
Decision canvasses the matter for decision in this case in 
great detail. In his Reasons for Decision His Honour 
Fielding AP. made a number of observations concerning the 
Arbitrated Safety Net Principle, noting that it was at best 
vague, if not comprehensible, and in saying so echoed a 
similar observation made by the Full Bench in the 
Associated Shop Fitters Case (supra). I do not intend to 
include in these Reasons the whole of the learned Acting 
President's detailed analysis of the Principle. It will suffice 
to quote from the eighth page of the Reasons for Decision, 
as issued, as follows: 

"Although it might seem to the Appellant to have 
been desirable for more progress to have been made 
towards the establishment of safety net rates of pay, as 
previously noted it was not a condition precedent to the 
granting of the safety net adjustment that that process 
be advanced. Rather, as previously noted, the Commis- 
sion was obliged to raise at the time the application in 
question was made the issue of the implementation of 
that restructuring. That is precisely what the learned 
Chief Commissioner did. During the course of proceed- 
ings relating to the speaking to the minutes of the 
proposed order he noted that the Respondent's applica- 
tion relating to the establishment of proper minimum 
rates was listed for hearing approximately one month 
thereafter. Moreover, in his published Reasons for 
Decision and during the course of the proceedings he 
indicated that although the $8.00 safety net adjustment 
was being made at this time, the question of absorption 
was one which, amongst others, needed to be consid- 
ered when the Award was restructured to establish 
proper minimum or safety net rates of pay and that this 
had been accepted by the Respondent. That was 
consistent with the decision in the 1993 National Wage 
Case, which stipulates that where the minimum rates 
adjustment process is not complete "the safety net 
adjustment may be taken into account in determining 
the size and phasing in of the minimum rates 
adjustment". In short, die learned Chief Commissioner 
adopted precisely the same approach as that expressed 
by die Australian Industrial Relations Commission in 
its Supplementary Reasons for Decision in Re Review 
of Wage Fixing Principles—October 1993 (No.2) 
(supra). 

For the foregoing reasons, in my assessment, the 
learned Chief Commissioner did not misapply the State 
Wage Fixing Principles or direcdy or indirecdy amend, 
or purport to amend, the State Wage Fixing Principles 
or the General Order relating thereto. Indeed, in my 
assessment his decision was entirely consistent with 
the 1993 National Wage Case and with the 1993 Stage 
Wage Case. In the circumstances, even if the Appellant 
had been denied natural justice, although I am far from 
convinced that was the case, it was not deprived of the 
possibility of a different decision other than perhaps as 
to the operative date for any implementation of the 
adjustment, but that was not an issue since, as the 
Appellant argues, it was always open to the learned 
Chief Commissioner to make the adjustment retrospec- 
tively to the date he did." 

The Full Bench clearly takes quite a different view of the 
Decision of the Chief Commissioner to that urged upon the 
Commission in these matters by Mr Blackburn. In short, it 
found that 'the learned Chief Commissioner did not 



misapply the State Wage Fixing Principles, either directly 
or indirectly, or purport to amend the State Wage Fixing 
Principles or the General Order relating thereto. In fact, his 
Decision was entirely consistent with the 1993 National 
Wage Case and the 1993 State Wage Case'. 

For the foregoing reasons, the opposition to the grant of 
these applications fails on both of the grounds advanced and 
the applications will be allowed. Insofar as retrospectivity 
is concerned, there was some force in the submission that 
little has been done by the Union to pursue these matters or 
to generate activity under the Minimum Rates Adjustment 
claims which were filed on the 16th of May 1994. It is 
unfair, however, that employees should be delayed the 
benefits of the Decision from the date of the hearing until 
now; that delay in some part being occasioned by the 
Commission deciding to await the benefit of the Decisions 
of the Full Bench in both the matters under appeal, that being 
done because of the reference to those cases during the 
argument of the parties. Because of this, the Commission 
will grant the variations to the awards from the first pay 
period commencing from the date of hearing which is the 
26th of July 1994. The Applicant Union will be required to 
present draft schedules for each award. The draft schedules 
are to be served on the agents for the Respondents and filed 
in the Commission within seven days of the date hereof. The 
Respondents are directed to advise the Commission of their 
agreement or otherwise to the draft schedules within seven 
days of the date of receipt. 

Appearances; Mr DJ. Kelly appeared on behalf of the 
Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western Austra- 
lian Branch. 

Mr Blackburn appeared for various employers on warrant 
who were Respondent to Application No.'s 1540 of 1993, 
1584 of 1993,1587 of 1993,1589 of 1993 and 1602 of 1993. 

Mr K.D. Glew appeared for employers who have an 
interest in Application No.'s 1540 of 1993 and 1602 of 1993. 

Ms T.L. Bowyer appeared for the Hon Minister for Health 
in Application No. 1621 of 1993. 

Whereas at the speaking to the minutes Ms Fitz Gibbon, 
on behalf of the Respondents, sought that an additional 
provision be added to the order, such additional provision 
said by her to be in accordance with the State Wage 
Principles 1993; and 

Whereas after hearing Mr D.J. Kelly on behalf of the 
Applicant and Mr J. Blackburn and Mr K.D. Glew on behalf 
of the Respondents and being satisfied that this application 
for an $8.00 per week wage increase is consistent with the 
Arbitrated Safety Net Adjustment Principle pursuant to the 
December 1993 State Wage Principles 1994 (74 WAIG 198) 
and noting that an application for minimum rates adjustment 
as a consequence of the September 1989 State Wage Case 
Decision 1989 (69 WAIG 2917) has been lodged with the 
Commission (Application No. 563 of 1994); and 

Whereas Ms Fitz Gibbon argued at the speaking to the 
minutes an explanation to the effect that: the Arbitrated 
Safety Net adjustment Principle expressed in subclause (1) 
of Clause 18.—Wages shall be absorbed to the extent of any 
equivalent amount in rates of pay—whether overaward, 
award or certified agreement—in excess of the minimum 
rates prescribed in accordance with the September 1989 
Wage Case Decision provided that any excess amount 
prescribed in the Award as a result of the implementation 
of the minimum rates adjustment determined in accordance 
with the September 1989 Wage Case Decision will not be 
taken into account for the purposes of that absorption, be 
included in the citation; and 

Whereas the Commission accepts the submission of Ms 
Fitz Gibbon that the citations reflect the explanation that is 
recorded herein; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Aged and Disabled Persons Hostels Award, 
1987 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of July, 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 
Anglican Homes for the Aged and Others. 

No. 1540 of 1993. 

Aged and Disabled Persons Hostels Award, 1987 
No. A 6 of 1987. 

COMMISSIONER J.F. GREGOR. 
21 October 1994. 

Order. 

WHEREAS on the 9th day of December, 1993 the Applicant 
filed applications in the Registry to amend the abovenamed 
Award; and 

Whereas the said application was listed for hearing on the 
26th day of July, 1994; and 

Whereas after hearing argument from the parties the 
Commission issued Reasons for Decision on the 28th day 
of September, 1994; and 

Whereas the Respondents sought a speaking to minutes 
of the order issued as a result of the decision on the 28th day 
of September, 1994; and 

Schedule. 
1. Clause 18.—Wages: Delete this clause and insert in 

lieu thereof the following: 
18.—Wages. 

(1) (a) The minimum weekly rate of wage payable 
to employees covered by this award shall be the Base 
Rate plus the Arbitrated Safety Net Adjustment 
(ASNA) Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

$ $ 
Rate 

$ 
(i) Qualified Cook 460.90 8.0) 468.90 

(ii) Cook Working 
Alone 401.(X) 8.00 409.00 

(iii) Other Cook 395.90 8.00 403.90 
(iv) Supervisor 426.40 8.00 434.40 
(v) Assistant Supervi- 

sor 403.60 8.0) 411.60 
(vi) Domestic 378.30 8.0) 386.30 

(vii) Driver 402.90 8.0) 410.90 
(2) The classification 'domestic' shall include the 

following: cleaner, domestic, gardener, handyperson, 
kitchen employee, laundry employee, pantry employee, 
machinist, storeperson and like classification. 

(3) The ordinary wages of any employee other than 
a supervisor or assistant supervisor placed in charge of 
three or more employees shall be increased by $14.20 
per week. 



(4) The hourly rate shall be calculated by dividing 
the weekly rate by 38. 

(5) The minimum weekly rates of wage for work in 
ordinary time to be paid to junior employees shall be 
as follows— 

Percentage of 
Adult Rate 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(6) Apprentices Wages: 
The weekly wage rate shall be a percentage of the 

tradesperson's rate as under: 
Percentage of 

Tradesperson's 
Weekly Rate 

% 
(a) Four year Term 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and One Half Year 
Tferm 

First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three-year Tferm 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesperson's 
Rate" means the rate of wage payable to a 
"Qualified Cook", as prescribed in this 
clause. 

Whereas at the speaking to the minutes Ms Fitz Gibbon, 
on behalf of the Respondent, sought that an additional 
provision be added to the order, such additional provision 
said by her to be in accordance with the State Wage 
Principles 1993; and 

Whereas after hearing Mr D.J. Kelly on behalf of the 
Applicant and Mr J. Blackburn on behalf of the Respondent 
and being satisfied that this application for an $8.00 per 
week wage increase is consistent with the Arbitrated Safety 
Net Adjustment Principle pursuant to the December 1993 
State Wage Principles 1994 (74 WAIG 198) and noting that 
an application for minimum rates adjustment as a conse- 
quence of the September 1989 State Wage Case Decision 
1989 (69 WAIG 2917) has been lodged with the Commis- 
sion (Application No. 560 of 1994); and 

Whereas Ms Fitz Gibbon argued at the speaking to the 
minutes an explanation to the effect that: the Arbitrated 
Safety Net Adjustment Principle expressed in subclause (1) 
of Clause 32.—Wages shall be absorbed to the extent of any 
equivalent amount in rates of pay—whether overaward, 
award or certified agreement—in excess of the minimum 
rates prescribed in accordance with the September 1989 
Wage Case Decision provided that any excess amount 
prescribed in the Award as a result of the implementation 
of the minimum rates adjustment determined in accordance 
with the September 1989 Wage Case Decision will not be 
taken into account for the purposes of that absorption, be 
included in the citation; and 

Whereas the Commission accepts the submission of Ms 
Fitz Gibbon that the citations reflect the explanation that is 
recorded herein; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Workers (N'gala) Award No. 6A 
of 1958 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of July, 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

N'Gala Inc. 
No. 1589 of 1993. 

Hospital Workers (N'gala) Award 
No. 6A of 1958. 

COMMISSIONER J.F. GREGOR. 
21 October 1994. 

WHEREAS on the 9th day of December, 1993 the Applicant 
filed applications in the Registry to amend the abovenamed 
Award; and 

Whereas the said application was listed for hearing on the 
26th day of July, 1994; and 

Whereas after hearing argument from the parties the 
Commission issued Reasons for Decision on the 28th day 
of September, 1994; and 

Whereas the Respondent sought a speaking to minutes of 
the order issued as a result of the decision on the 28th day 
of September, 1994; and 

Schedule. 
1. Clause 32.—Wages: Delete this clause and insert in 

lieu thereof the following: 
32.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

HOSPITAL WORKER 
LEVEL 1: 
Comprehends the fol- 
lowing classes of work: 
Cleaner 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 8.00 377.80 
2nd year of employment 374.30 8.00 382.30 
3rd year of employment 
and thereafter 378.30 8.00 386.30 



Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

HOSPITAL WORKER 
LEVEL 2: 
Comprehends the fol- 
lowing classes of work: 
Gardener (only one em- 

ployed) 
Orderly (handling pa- 

tients) 
First Laundry Worker 

(where more than 1 
employed) 

Washing Machine At- 
tendant 

1st year of employment 374.90 8.00 382.90 
2nd year of employment 379.80 8.00 387.80 
3rd year of employment 
and thereafter 384.10 8.00 392.10 

HOSPITAL WORKER 
LEVEL 3: 
Comprehends the fol- 
lowing classes of work: 
Menu Assistants 
Gardener (Herbicide 

and Propagator) 
1st year of employment 383.80 8.00 391.80 
2nd year of employment 388.20 8.00 396.20 
3rd year of employment 

and thereafter 392.30 8.00 400.30 

HOSPITAL WORKER 
LEVEL 4: 
Comprehends the fol- 
lowing classes of work: 
Cooks 
1st year of employment 398.80 8.00 406.80 
2nd year of employment 402.50 8.00 410.50 
3rd year of employment 
and thereafter 406.20 8.00 414.20 

Provided that employees who possess recognised 
qualification in the trade of cooking shall be paid not 
less than the following: 

1st year of employment 454.80 8.00 462.80 
2nd year of employment 459.10 8.00 467.10 
3rd year of employment 

and thereafter 462.90 8.00 470.90 

JUNIOR HOSPITAL EMPLOYEES: 

The minimum rate of wage payable to junior hospital 
employees shall be the following percentage of the 
prescribed wage for an adult employee in his/her first 
year of employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(2) GENERAL CONDITIONS: 

(a) Where the term "year of employment" is 
used in this clause, it shall mean all service, 
irrespective of classification, with that em- 
ployer. 

(b) In determining the year of employment of an 
employee 19 years of age or over, employ- 
ment while under the age of 19 years shall not 
be counted in determining the year of 
employment at or over 19 years of age. 

(c) The hourly rate for an employee working an 
average of 38 hours per week shall be 
calculated by dividing the weekly rate herein 
expressed by 40. 

(d) The hourly rate for an employee actually 
working 38 hours shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Power Clean. 
No. 1587 of 1993. 

Hospital Workers (Cleaning Contractors—Private 
Hospitals) Award 1978 

No. R 2 of 1977. 

COMMISSIONER J.F. GREGOR. 
21 October 1994. 

Order. 
WHEREAS on the 9th day of December, 1993 the Applicant 
filed applications in the Registry to amend the abovenamed 
Award; and 

Whereas the said application was listed for hearing on the 
26th day of July, 1994; and 

Whereas after hearing argument from the parties the 
Commission issued Reasons for Decision on the 28th day 
of September, 1994; and 

Whereas the Respondent sought a speaking to minutes of 
the order issued as a result of the decision on the 28th day 
of September, 1994; and 

Whereas at the speaking to the minutes Ms Fitz Gibbon, 
on behalf of the Respondent, sought that an additional 
provision be added to the order, such additional provision 
said by her to be in accordance with the State Wage 
Principles 1993; and 

Whereas after hearing Mr D.J. Kelly on behalf of the 
Applicant and Mr J. Blackburn on behalf of the Respondent 
and being satisfied that this application for an $8.00 per 
week wage increase is consistent with the Arbitrated Safety 
Net Adjustment Principle pursuant to the December 1993 
State Wage Principles 1994 (74 WAIG 198) and noting that 
an application for minimum rates adjustment as a conse- 
quence of the September 1989 State Wage Case Decision 
1989 (69 WAIG 2917) has been lodged with the Commis- 
sion (Application No. 556 of 1994); and 

Whereas Ms Fitz Gibbon argued at the speaking to the 
minutes an explanation to the effect that: the Arbitrated 
Safety Net Adjustment Principle expressed in subclause (1) 
of Clause 32.—Wages shall be absorbed to the extent of any 
equivalent amount in rates of pay—whether overaward, 
award or certified agreement—in excess of the minimum 
rates presented in accordance with the September 1989 
Wage Case Decision provided that any excess amount 
prescribed in the Award as a result of the implementation 
of the minimum rates adjustment determined in accordance 
with the September 1989 Wage Case Decision will not be 
taken into account for the purposes of that absorption, be 
included in the citation; and 

Whereas the Commission accepts the submission of Ms 
Fitz Gibbon that the citations reflect the explanation that is 
recorded herein; 
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Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Workers (Cleaning Contractors— 
Private Hospitals) Award 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 26th day of July, 
1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 32.—Wages: Delete this clause and insert in 

lieu thereof the following: 
32.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

(a) Cleaner: $ Per 
Week 
1st year of em- 
ployment 369.80 

2nd year of em- 
ployment 374.30 

3rd year of em- 
ployment and 
thereafter 378.30 

(b) Window 
Cleaner: 
1st year of em- 
ployment 378.30 

2nd year of em- 
ployment 382.60 

3rd year of em- 
ployment and 
thereafter 387.10 

(c) Junior Hospital Workers: 
The minimum rate of wage payable to 

junior hospital employees shall be the fol- 
lowing percentage of the prescribed wage 
during the first year of employment for an 
adult employee doing the same class of work. 

% 
Under 17 years of age 50 
Under 18 years of age 70 
Under 19 years of age 80 
At 19 years of age 100 

(d) Casual employees shall be paid a loading of 
25% over the rates specified. 

(2) General Conditions: 
(a) Leading Hands: In addition to the rates 

herein prescribed a leading hand shall be paid 
per week— 

$ 
(i) If placed in charge of not less than 

three and not more than 10 other 
workers 14.20 

(ii) If placed in charge of more than 10 
and not more than 20 other workers 21.40 

(iii) If placed in charge of more than 20 
other workers 28.50 

(b) Where the term "year of employment" is 
used in this clause it shall mean all service 
whether full time or part time and regardless 
of the class of work with that employer. 

74 W.A.I.G. 

Such service shall be calculated in periods 
of calendar years from the date of com- 
mencement of work with the employer and 
shall be by automatic progression subject to 
satisfactory service. 

(c) In determining the year of employment of a 
worker 19 years of age or over employment 
while under the age of 19 years shall not be 
counted in determining the year of employ- 
ment at or over 19 years of age. 

(d) The hourly rate shall be calculated by 
dividing the weekly rate herein by 40. 

(e) The hourly rate for an employee working an 
average of 38 hours per week shall be 
calculated by dividing the weekly rate herein 
expressed by 40. 

(f) The hourly rate for an employee actually 
working 38 hours shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Homes of Peace (Incorporated). 
No. 1584 of 1993. 

Hospital Employees' (Homes of Peace) Consolidated 
Award 1981 

No. 26 of 1960. 

COMMISSIONER J.F. GREGOR. 
21 October 1994. 

Order. 
WHEREAS on the 9th day of December, 1993 the Applicant 
filed applications in the Registry to amend the abovenamed 
Award; and 

Whereas the said application was listed for hearing on the 
26th day of July, 1994; and 

Whereas after hearing argument from the parties the 
Commission issued Reasons for Decision on the 28th day 
of September, 1994; and 

Whereas the Respondent sought a speaking to minutes of 
the order issued as a result of the decision on the 28th day 
of September, 1994; and 

Whereas at the speaking to the minutes Ms Fitz Gibbon, 
on behalf of the Respondent, sought that an additional 
provision be added to the order, such additional provision 
said by her to be in accordance with the State Wage 
Principles 1993; and 

Whereas after hearing Mr D.J. Kelly on behalf of the 
Applicant and Mr J. Blackburn on behalf of the Respondent 
and being satisfied that this application for an $8.00 per 
week wage increase is consistent with the Arbitrated Safety 
Net Adjustment Principle pursuant to the December 1993 
State Wage Principles 1994 (74 WAIG 198) and noting that 
an application for minimum rates adjustment as a conse- 
quence of the September 1989 State Wage Case Decision 
1989 (69 WAIG 2917) has been lodged with the Commis- 
sion (Application No. 561 of 1994); and 

Whereas Ms Fitz Gibbon argued at the speaking to the 
minutes an explanation to the effect that: the Arbitrated 
Safety Net Adjustment Principle expressed in subclause (1) 
of Clause 28.—Wages shall be absorbed to the extent of any 
equivalent amount in rates of pay—whether overaward, 
award or certified agreement—in excess of the minimum 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

8.00 377.80 

8.00 382.30 

8.00 386.30 

8.00 386.30 

8.00 390.60 

8.00 395.10 



rates prescribed in accordance with the September 1989 
Wage Case Decision provided that any excess amount 
prescribed in the Award as a result of the implementation 
of the minimum rates adjustment determined in accordance 
with the September 1989 Wage Case Decision will not be 
taken into account for the purposes of that absorption, be 
included in the citation; and 

Whereas the Commission accepts the submission of Ms 
Fitz Gibbon that the citations reflect the explanation that is 
recorded herein; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Hospital Employees' (Homes of Peace) 
Consolidated Award 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 26th day of July, 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 28.—Wages: Delete this clause and insert in 
lieu thereof the following: 

28.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base Rate plus 
the Arbitrated Safety Net Adjustment (ASNA) Payment 
expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate SC £ 
HOSPITAL WORKER 
LEVEL 1 
Comprehends the fol- 
lowing classes of work: 
Carpark Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (Other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (Other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
1st year of employment 369.80 8.00 377.80 
2nd year of employment 374.30 8.00 382.30 
3rd year of employment 
and thereafter 378.30 8.00 386.30 

HOSPITAL WORKER 
LEVEL 2 
Comprehends the fol- 
lowing classes of work: 
Machinist 
House Parent 
Gardener (only one em- 
ployed) 

Orderly (handling pa- 
tients) 

First Laundry Worker 
(where more than 1 
employed) 

Washing Machine At- 
tendant 

1st year of employment 374.90 8.00 382.90 
2nd year of employment 379.80 8.00 387.80 
3rd year of employment 
and thereafter 384.10 8.00 392.10 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

HOSPITAL WORKER 
LEVEL 3 
Comprehends the fol- 
lowing classes of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistants 
Gardener (Herbicide 
and Propagator) 

Machinist (who cuts and 
fits) 

Boiler Firing Orderly 
TSSU Assistant (1st 
year of employment) 

CSSD Assistant (1st 
year of employment) 

Maintenance Employee 
1st year of employment 384.10 8.00 392.10 
2nd year of employment 388.20 8.00 396.20 
3rd year of employment 
and thereafter 392.30 8.00 400.30 

HOSPITAL WORKER 
LEVEL 4 
Comprehends the fol- 
lowing classes of work: 
TSSU Assistant (2nd, 

3rd year of employ- 
ment and thereafter) 

CSSD Assistant (2nd, 
3rd year of employ- 
ment and thereafter) 

Cook (Other) 
1st year of employment 389.00 8.00 397.00 
2nd year of employment 393.60 8.00 401.60 
3rd year of employment 
and thereafter 397.30 8.00 405.30 

HOSPITAL WORKER 
LEVELS 
Comprehends the fol- 
lowing classes of work: 
Cook (only one em- 
ployed) 

Storeperson 
Driver (under 3 tonnes) 
1st year of employment 404.00 8.00 412.00 
2nd year of employment 407.60 8.00 415.60 
3rd year of employment 
and thereafter 411.30 8.00 419.30 

HOSPITAL WORKER 
LEVEL 6 
Comprehends the fol- 
lowing classes of work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 
passengers) 

Canteen Supervisor 
1st year of employment 407.80 8.00 415.80 
2nd year of employment 411.30 8.00 419.30 
3rd year of employment 
and thereafter 414.80 8.00 422.80 

HOSPITAL WORKER 
LEVEL 7 
Comprehends the fol- 
lowing classes of work: 
Bus Driver (over 25 pas- 
sengers) 

Second Cooks ; 
1st year of employment 417.30 8.00 425.30 
2nd year of employment 422.20 8.00 430.20 
3rd year of employment i 
and thereafter 426.40 8.00 434.40 
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Base ASNA Minimum 
Rate Payment Weekly 

Rate 

HOSPITAL WORKER 
LEVEL 8 
Comprehends the fol- 
lowing classes of work: 
Senior Food Service At- 
tendant (Hospitals less 
than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more 

than one employed) 
1st year of employment 440.10 
2nd year of employment 445.00 
3rd year of employment 
and thereafter 448.50 

HOSPITAL WORKER 
LEVEL 9 
Comprehends the fol- 
lowing classes of work: 
Tradesperson Cook 
Senior Food Services 
Attendant (more than 
100 beds) 

Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/ 

Housekeeper 
Cleaning Services Su- 
pervisor 

Linen Services Supervi- 
sor 

1st year of employment 454.80 
2nd year of employment 459.10 
3rd year of employment 
and thereafter 462.90 

HOSPITAL WORKER 
LEVEL 10 
Comprehends the fol- 
lowing classes of work: 
Chef 
1st year of employment 475.50 
2nd year of employment 481.90 
3rd year of employment 
and thereafter 488.00 

(2) General Conditions 

(a) The ordinary wages of any employee, placed 
in charge of three or more employees, shall 
be increased by $14.20 per week. 

(b) Where the term "year of employment" is 
used in this clause, it shall mean all service 
whether full time or part time and regardless 
of the class of work with that employer. Such 
service shall be calculated in periods of 
calendar years from the date of commence- 
ment of work with the employer and by 
automatic progression subject to satisfactory 
service. 

Provided that in determining the rate of 
wage of an employee 19 years of age and 
over, service prior to attaining the age of 19 
years shall not be counted in determining the 
total service of an employee for the purpose 
of this clause. 

(c) A casual employee shall be paid a loading of 
25% over the rates specified in this clause. 

(d) The hourly rate for an employee working an 
average of 38 hours per week shall be 
calculated by dividing the weekly rate herein 
expressed by 40. 

(e) The hourly rate for an employee actually 
working 38 hours shall be calculated by 
dividing the weekly rate herein expressed by 
38. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

St John of God Hospital and Others. 
No. 1602 of 1993. 

Private Hospital Employees' Award, 1972 
No. 27 of 1971. 

COMMISSIONER J.F. GREGOR. 

21 October 1994. 

WHEREAS on the 9th day of December, 1993 the Applicant 
filed applications in the Registry to amend the abovenamed 
Award; and 

Whereas the said application was listed for hearing on the 
26th day of July, 1994; and 

Whereas after hearing argument from the parties the 
Commission issued Reasons for Decision on the 28th day 
of September, 1994; and 

Whereas the Respondents sought a speaking to minutes 
of the order issued as a result of the decision on the 28th day 
of September, 1994; and 

Whereas at the speaking to the minutes Ms Fitz Gibbon, 
on behalf of the Respondents, sought that an additional 
provision be added to the order, such additional provision 
said by her to be in accordance with the State Wage 
Principles 1993; and 

Whereas after hearing Mr D.J. Kelly on behalf of the 
Applicant and Mr J. Blackburn and Mr K.D. Glew on behalf 
of the Respondents and being satisfied that this application 
for an $8.00 per week wage increase is consistent with the 
Arbitrated Safety Net Adjustment Principle pursuant to the 
December 1993 State Wage Principles 1994 (74 WAIG 198) 
and noting that an application for minimum rates adjustment 
as a consequence of the September 1989 State Wage Case 
Decision 1989 (69 WAIG 2917) has been lodged with the 
Commission (Application No. 562 of 1994); and 

Whereas Ms Fitz Gibbon argued at the speaking to the 
minutes an explanation to the effect that: the Arbitrated 
Safety Net Adjustment Principle expressed in subclause (1) 
of Clause 34.—Wages shall be absorbed to the extent of any 
equivalent amount in rates of pay—whether overaward, 
award or certified agreement—in excess of the minimum 
rates prescribed in accordance with the September 1989 
Wage Case Decision provided that any excess amount 
prescribed in the Award as a result of the implementation 
of the minimum rates adjustment determined in accordance 
with the September 1989 Wage Case Decision will not be 
taken into account for the purposes of that absorption, be 
included in the citation; and 
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Whereas the Commission accepts the submission of Ms 
Fitz Gibbon that the citations reflect the explanation that is 
recorded herein; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Private Hospital Employees' Award, 1972 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 26th day of July, 1994. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Schedule. 

1. Clause 34.—Wages: Delete this clause and insert in 
lieu thereof the following: 

34.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ S 

HOSPITAL WORKER 
LEVEL 1: 
Comprehends the fol- 
lowing classes of work: 
Car Park Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presser 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
Maintenance Employee 
1st Year of employment 369.80 8.00 377.80 
2nd year of employment 374.30 8.00 382.30 
3rd year of employment 
and thereafter 378.30 8.00 386.30 

HOSPITAL WORKER 
LEVEL 2: 
Comprehends the fol- 
lowing classes of work: 
Machinist 
House Parent 
Gardener (only one em- 
ployed) 

Orderly (handling pa- 
tients) 

First Laundry Worker 
(where more than 1 
employed) 

Washing Machine At- 
tendant 

1st year of employment 375.00 8.00 383.00 
2nd year of employment 379.80 8.00 387.80 
3rd year of employment 

and thereafter 384.10 8.00 392.10 

HOSPITAL WORKER 
LEVEL 3: 
Comprehends the fol- 
lowing classes of work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly 
Menu Assistant 
Gardener (Herbicide 

and Propagator) 
Machinist (who cuts and 
fits) 

Boiler Firing Orderly 
CSSD Assistant (1st 

year of employment) 
TSSU Assistant (1st 

year of employment) 
Maintenance Employee 
1st year of employment 383.80 
2nd year of employment 388.20 
3rd year of employment 
and thereafter 392.30 

HOSPITAL WORKER 
LEVEL 4: 
Comprehends the fol- 
lowing classes of work: 
TSSU Assistant (2nd, 

3rd year of employ- 
ment and thereafter 
rate) 

CSSD Assistant (2nd, 
3rd year of employ- 
ment and thereafter 
rate) 

Cook (other) 
1st year of employment 389.00 
2nd year of employment 393.60 
3rd year of employment 

and thereafter 397.30 

HOSPITAL WORKER 
LEVEL 5: 
Comprehends the fol- 
lowing classes of work: 
Cook (only) one em- 
ployed 

Storeperson 
Driver (under 3 tonnes) 
1st year of employment 404.00 
2nd year of employment 407.60 
3rd year of employment 
and thereafter 411.30 

HOSPITAL WORKER 
LEVEL 6: 
Comprehends the fol- 
lowing classes of work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 
passengers) 

Canteen Supervisor 
1st year of employment 407.80 
2nd year of employment 411.30 
3rd year of employment 
and thereafter 414.80 

HOSPITAL WORKER 
LEVEL 7: 
Comprehends the fol- 
lowing classes of work: 
Bus Driver (over 25 pas- 
sengers) 

Second Cooks 
1st year of employment 417.30 
2nd year of employment 422.20 
3rd year of employment 

and thereafter 426.40 

8.0) 397.00 
8.00 401.60 

8.00 405.30 

8.00 412.00 
8.00 415.60 

8.00 419.30 

8.00 415.80 
8.00 419.30 

8.00 422.80 
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Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

HOSPITAL WORKER 
LEVEL 8: 
Comprehends the fol- 
lowing classes of work: 
Senior Food Service At- 

tendant (Hospitals less 
than 100 beds) 

Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more 
than one employed) 

1st year of employment 440.10 8.00 448.10 
2nd year of employment 445.00 8.00 453.00 
3rd year of employment 
and thereafter 448.50 8.00 456.50 

HOSPITAL WORKER 
LEVEL 9: 
Comprehends the fol- 
lowing classes of work: 
Tradesperson Cook 
Senior Food Services 

Attendant (more than 
100 beds) 

Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/ 

Housekeeper 
Cleaning Services Su- 
pervisor 

Linen Services Supervi- 
sor 

1st year of employment 454.80 8.00 462.80 
2nd year of employment 459.10 8.00 467.10 
3rd year of employment 

and thereafter 462.90 8.00 470.90 
HOSPITAL WORKER 
LEVEL 10: 
Comprehends the fol- 
lowing classes of work: 
Chef 
1st year of employment 475.50 8.00 483.50 
2nd year of employment 481.90 8.00 489.90 
3rd year of employment 
and thereafter 488.00 8.00 496.00 

(2) (a) Play Supervisor 
(Lady Lawley Cot- 
tage) 
1st year of employ- 
ment 366.20 8.00 374.20 

2nd year of em- 
ployment 403.80 8.00 411.80 

•3rd year of em- 
ployment and 
thereafter 424.60 8.00 432.60 

(b) Supervisor (Lady 
Lawley Cottage) 445.30 8.00 453.30 

(3) Junior Hospital Employees 

The minimum rate of wage payable to Junior 
Hospital Employees shall be the following percentage 
of the prescribed wage for an adult employee in her first 
year of employment doing the same class of work. 

% 
Under 17 years of age 60 
At n years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(4) General Conditions: 

(a) The ordinary wages of any employee, placed 
in charge of three or more employees, shall 
be increased by $14.20 per week. 

(b) Where the term "year of employment" is 
used in this clause, it shall mean all service 
whether full time or part time and regardless 
of the class of work with that employer. 

Such service shall be calculated in periods 
of calendar years from the date of com- 
mencement of work with the employer and 
by automatic progression subject to satisfac- 
tory service. 

Provided that in determining the rate of 
wage of an employee nineteen years of age 
and over, service prior to attaining the age of 
nineteen years shall not be counted in 
determining the total service of an employee 
for the purpose of this clause. 

(c) A casual employee shall be paid a loading of 
twenty five percent over the rates specified 
in this clause. 

(d) The hourly rate of wage for each employee 
shall be calculated by dividing the weekly 
rate herein expressed as follows: 

(i) for an employee working an average of 
38 hours per week by dividing the 
weekly rate herein expressed by 40; or 

(ii) for an employee actually working 38 
hours by dividing the weekly rate herein 
expressed by 38; or 

(iii) for an employee employed in a classifi- 
cation prescribed in subclause (2) of this 
clause by dividing the weekly rate 
therein expressed by 37.5. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

Hon. Minister for Health. 

No. 1621 of 1993. 

Ward Assistants (Mental Health Services) Award 1966 
No. 35 of 1966. 

COMMISSIONER J.F. GREGOR. 
10 November 1994. 

HAVING heard Mr D.J. Kelly on behalf of the Applicant 
and Ms T. Bowyer on behalf of the Respondent, and being 
satisfied that this application for an $8.00 per week wage 
increase is consistent with the Arbitrated Safety Net 
Adjustment Principle pursuant to the December 1993 State 
Wage Principles ([1994] 74 WAIG 198), and noting that an 
application for the Minimum Rates Adjustment as a 
consequence of the September 1989 State Wage Decision 
([1989] 69 WAIG 2917) has been lodged with the 
Commission (Application No. 559 of 1991), the Commis- 
sion, pursuant to die powers conferred on it under the 
Industrial Relations Act 1979 hereby orders— 

That the Ward Assistants (Mental Health Services) 
Award 1966 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after the 26th day of July 1994. 



It is understood that the application of the $8.00 
Arbitrated Safety Net Adjustment under this Order will 
be the subject of consideration as to the "absorption" 
requirements of the Principle, when the implementa- 
tion of the Minimum Rates Adjustment process of this 
award is determined. 

(Sgd.) J.F. GREGOR, 
^.S.l Commissioner. 

BUILDING TRADES (GOVERNMENT) AWARD 1968 
No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Operative Painters' and Decorators' 

Union of Australia, West Australian Branch, 
Union of Workers and Others 

Schedule. 

1. Clause 26.—Wages: Delete this clause and insert in 
lieu thereof the following: 

26.—Wages. 

(1) The minimum weekly rate of wage payable to 
employees covered by this award shall be the Base Rate 
plus the Arbitrated Safety Net Adjustment (ASNA) 
Payment expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Ward Assistants 
(a) At 19 years of age 

and over 
1st year of em- 
ployment 377.40 8.00 385.40 

2nd year of em- 
ployment 387.80 8.00 395.80 

3rd year of em- 
ployment and 
thereafter 398.30 8.00 406.30 

(b) Under 19 years of age (percentage of the total 
wage prescribed for a ward assistant in 
his/her first year of service in paragraph 
(l)(a) hereof per week). 

1st year of employment 
2nd year of employment 
3rd year of employment 

(2) Wages shall be paid by direct funds transfer to 
the credit of an account nominated by the employee at 
such bank, building society or credit union approved 
by the employer. Provided that where such form of 
payment is impractical or where some exceptional 
circumstances exist and by agreement between the 
employer and the Union, payment by cheque may be 
made. 

(3) Payment for higher duties shall not apply to an 
employee required to act in another position whilst the 
permanent employee is on a single accrued day off as 
prescribed by subclause (3) of Clause 5.—Hours of this 
award. 

(4) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those days 
are taken as leave and at the rate which applied when 
they were accumulated. 

(5) An employee who performs shift or weekend 
work irregularly may be paid shift or weekend penalties 
during the pay period in which the work is performed. 

(6) No deductions shall be made from an employee's 
wage unless the employee has authorised such deduc- 
tion in writing. 

Minister for. Health and Others 
No. 907 of 1994. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
25 October 1994. 

HAVING heard Ms J. Harrison on behalf of the Applicants 
and Mr S. Majeks on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades (Government) Award 1968 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after 18 October 1994. 

(Sgd.) A. R. BEECH, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 9.—Wages: Delete paragraph (2)(g) and 

subclause (3), paragraph (4)(a) and subclause (7) of this 
clause and insert in lieu the following: 

(g) Stonemasons: The employer shall supply all 
necessary tools for the use of stonemasons, except 
when engaged on building construction, when the 
worker, if required to supply his/her own tools, 
shall receive a tool allowance at the rate of $1.40 
per week. 

NOTE 1: Die tool allowance prescribed in para- 
graphs (a), (b), (c) and (d) of this subclause each 
include an amount of six cents for the purpose of 
enabling the employees to insure their tools against loss 
or damage by theft or fire. 

NOTE 2: The abovenamed allowances shall not be 
paid where the employer supplies an employee with all 
necessary tools. 

(3) Allowance for Lost Time: Thirteen days' sick 
leave and follow the job (per week): 

An employee whose employment is terminated 
through no fault of his/her own and who has not 
completed nine months' continuous service with 
his/her employer shall, for each week of continu- 
ous employment with that employer, immediately 
prior to his/her termination of employment be paid 
the lost time allowance prescribed hereunder less 
any payments made to him/her in respect of sick 
leave during that employment— 

$ 
(a) Bricklayers, stoneworkers, carpen- 

ters, jointers, painters glaziers, 
sign writers, plasterers, plumbers 
and stonemasons 35.90 

(b) Special Class Tradesperson (as 
defined) 37.70 

(c) Registered Plumbers 37.30 
(d) Builders Labourers— 

(i) Classifications (i) to (iii) in- 
clusive 35.20 



$ 
(ii) Classifications (iv) to (ix) 33.10 

(iii) Classification (x) 32.00 
(iv) Classification (xi) 29.80 

NOTE: In the event of any increase or 
decrease in the wages and other 
allowances prescribed in this clause, 
except the tool allowances, the 
amounts prescribed in this subclause 
shall be increased or decreased by an 
amount equal to 9.7% of that in- 
crease or decrease. 

(4) Disabilities Allowance (Per Week): $15.70 
(a) Subject to the provisions of paragraph (b), of 

this subclause an allowance of $15.70 shall 
be paid to all employees excepting employ- 
ees who are employed for the major portion 
of any week in or about a permanent 
maintenance depot or who are usually em- 
ployed in or about the employer's business 
when an employee coming within the excep- 
tion is engaged on the erection or demolition 
of a building exceeding 250 square feet in 
floor area. 

(7) Plumbing Trade Allowance 
Plumbers shall be paid an allowance at the rate of 

$12.10 per week to compensate for the following 
classes of work and in lieu of the relevant amounts in 
Clause 13.—Special Rates and Provisions of this award 
whether or not such work is performed in any one 
week. When working outside the categories listed 
hereunder, a plumber shall receive the appropriate rates 
provided for in the said Clause 13.—Special Rates and 
Provisions. 

(a) General Plumber: 
(i) clearing stoppages in soil or waste 

pipes, or sewer drain pipes, also repair- 
ing and putting same in proper order; 

(ii) work in wet places; 
(iii) work requiring a swing scaffold, swing 

seat or rope; 
(iv) dirty or offensive work; 
(v) work in any confined space; 

(vi) work on a ladder exceeding eight metres 
in height; 

(vii) work in and around abattoirs. 
(b) Mechanical Services Plumber: 

(i) handling charcoal, pumice, granulated 
cork, silicate of cotton, insulwool, slag 
wool, or other recognised insulation 
material of a like nature or working in 
the immediate vicinity so as to be 
affected by the use thereof; 

(ii) work in a place where the temperature 
has been raised by artificial means to 
between 46° and 54° Celsius or exceed- 
ing 54° Celsius; 

(iii) work in a place where fumes of sulphur 
or other acid or other offensive fumes 
are present; 

(iv) dirty or offensive work; 
(v) work in any confined space; 

(vi) work on a ladder exceeding eight metres 
in height; 

(vii) work in and around abattoirs. 
(c) Roof Plumber: 

(i) work in the fixing of aluminium foil 
insulation on roofs or walls prior to the 
sheeting thereof; 

(ii) use of explosive powered tools; 

(iii) work requiring use of materials contain- 
ing asbestos or to work in close proxim- 
ity to employees using such materials 
shall be provided with, and shall use, all 
necessary safeguards as required by the 
appropriate occupational health author- 
ity including the mandatory wearing of 
protective equipment (i.e. combination 
overalls and breathing equipment or 
similar apparatus); 

(iv) dirty or offensive work; 
(v) work requiring a swing scaffold, swing 

seat or rope; 
(vi) work on a ladder exceeding eight metres 

in height; 
(vii) work in and around abattoirs. 

2. Clause 11.—Leading Hands: Delete subclause (1) of 
this clause and insert in lieu the following: 

(1) Any employee referred to in Clause 9.—Wages 
of this award or a leading hand defined in paragraph 
(h) of subclause (3) of Clause 6.—Definitions of this 
award, who is placed in charge for not less than one day 
of— 

(a) not less than three and not more than ten 
other employees referred to in Clause 9.— 
Wages shall be paid at the rate of $25.50 per 
week extra; 

(b) more than ten and not more than twenty other 
employees referred to in Clause 9.—Wages 
shall be paid at the rate of $34.10 per week 
extra; 

(c) more than twenty other employees referred 
to in Clause 9.—Wages shall be paid at the 
rate of $42.70 per week extra. 

3. Clause 13.—Special Rates and Provisions: Delete this 
clause and insert in lieu the following: 

13.—Special Rates and Provisions. 
(1) Conditions respecting Special Rates: 

(a) The special rates prescribed in this award 
shall be paid irrespective of the times at 
which work is performed and shall not be 
subject to any premium or penalty condi- 
tions. 

(b) Where more than one of the above rates 
provides payments for disabilities of substan- 
tially the same nature then only the highest 
of such rates shall be payable. 

(2) Swing Scaffold: 
(a) An employee employed— 

(i) on any type of swing scaffold or any 
scaffold suspended by rope or cable or 
bosun's chair or cantilever scaffold, or 

(ii) on a suspended scaffold requiring the 
use of steel or iron hooks or angle irons 
at a height 6.1 metres or more above the 
nearest horizontal plane, 

shall be paid $2.49 for the first four hours or 
part thereof and 50 cents for each hour 
thereafter on any day in addition to the rates 
otherwise prescribed. 

(b) A solid plasterer when working on a swing 
scaffold shall be paid an additional 11 cents 
per hour. 

(c) No apprentice with less than two years' 
experience shall use a swing scaffold or 
bosun's chair. 

(d) Provided that no allowance shall be payable 
for working on such scaffolds when used 
under bridges or jetties unless the height of 
the scaffold above the water exceeds 0.9 
metres. 

y 
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(3) Insulation: 
An employee handling charcoal, pumice, granulated 

cork, silicate of cotton, insulwool, slag wool or other 
recognised insulation material of a like nature or 
working in the immediate vicinity so as to be affected 
by the use thereof shall be paid 42 cents per hour part 
thereof in addition to the rates otherwise presented. 

(4) Working in a dust laden atmosphere in a joiner's 
shop where dust extractors are not provided in or such 
atmosphere caused by the use of materials for 
insulating, deafening or plugging work (as, for in- 
stance, pumice, charcoal, silicate of cotton, or any other 
substitute) or from earthworks, 42 cents per hour extra. 

(5) Confined Space: 
An employee required to work in a confined space, 

being a place the dimension or nature of which 
necessitates working in a cramped position or without 
sufficient ventilation, shall be paid 42 cents per hour 
or part thereof in addition to the rate otherwise 
prescribed. 

(6) Sewer Work: 
An employee engaged in repairs to sewers shall be 

paid 32 cents per hour or part thereof in addition to the 
rates otherwise prescribed. 

(7) Sanitary Plumbing Work: 
A plumber doing sanitary plumbing work on repairs 

to sewer drainage or waste pipe services in any of the 
following places— 

(a) Infectious and contagious disease hospitals 
or any block or portion of a hospital used for 
the care or treatment of patients suffering 
from any infectious or contagious disease. 

(b) Morgues: 
shall be paid 35 cents per hour or part thereof in 
addition to the rates otherwise presented. 

(8) Ship Plumbing: 
A plumber doing work on a ship of any class— 

(a) Whilst under way; or 
(b) In a wet place being one in which the 

clothing of an employee necessarily becomes 
wet to an uncomfortable degree or one in 
which water accumulates underfoot; or 

(c) In a confined space; or 
(d) In a ship which has done one trip or more in 

a fume or dust laden atmosphere, in bilges, 
or when cleaning blockages in soil pipe or 
waste pipes or repairing brine pipes, shall be 
paid 49 cents per hour or part thereof in 
addition to the rate otherwise prescribed. 

(e) A plumber carrying out pipe work in a ship 
of any class under the plates in the engine and 
boiler rooms and oil fuel tanks shall be paid 
$1.01 per hour or part thereof in addition to 
the rates otherwise prescribed. 

(9) Well Work: 
A plumber or labourer required to enter a well nine 

metres or more in depth for the purpose in the first place 
of examining the pump, pipe or any other work 
connected therewith, shall te paid $1.77 for such 
examination and 64 cents per hour extra thereafter for 
fixing, renewing or repairing such work. 

(10) Permit Work: 
Any licensed plumber called upon by his/her 

employer to use the licence issued to him/her by the 
Metropolitan Water Supply, Sewerage and Drainage 
Board for a period in any one week shall be paid $10.66 
for that week in addition to the rates otherwise 
prescribed. 

(11) Plumbers on Sewerage Work: 
Plumbers or apprentices in their third, fourth or fifth 

year, on work involving the opening up of house drains 
or waste pipes for the purpose of clearing blockages or 
for any other purpose, or work involving the cleaning 
out of septic tanks or dry wells, shall be paid a 
minimum of $1.76 per day or part thereof in addition 
to the prescribed rate. 

(12) Height Money: 
An employee required to work on a chimney stack, 

spire, tower, air shaft, cooling tower, water tower 
exceeding fifteen metres in height shall be paid for all 
work above fifteen metres, 35 cents per hour thereof 
with an additional 35 cents per hour or part thereof for 
work above each further fifteen metres in addition to 
the rates otherwise prescribed. 

(13) Furnace Work: 
An employee engaged in the construction or altera- 

tion or repairs to boilers, flues, furnaces, retorts, kilns, 
ovens, ladles and similar refractory work or on 
underpinning shall be paid 90 cents per hour or part 
thereof in addition to the rates otherwise prescribed. 

(14) Hot Work: 
(a) An employee required to work in a place 

where the temperature has teen raised by 
artificial means to between 46° Celsius and 
54° Celsius shall be paid 35 cents per hour 
or part thereof in addition to the rates 
otherwise prescribed, or in excess of 54° 
Celsius shall be paid 42 cents per hour or part 
thereof in addition to the said rates. 

(b) Where such work continues for more than 
two hours the employee shall be entitled to 
a rest period of twenty minutes after every 
two hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(15) Cold Work: 
(a) An employee required to work in a place 

where the temperature is lowered by artificial 
means to less than 0° Celsius shall be paid 35 
cents per hour or part thereof in addition to 
the rates otherwise prescribed in this award. 

(b) Where such work continues for more than 
two hours the employee shall be entitled to 
a rest period of twenty minutes after every 
two hours' work without loss of pay, not 
including the special rate prescribed in 
paragraph (a) hereof. 

(16) Swanboume and Graylands: Employees re- 
quired to work at the Swanboume and Graylands 
Hospitals controlled by the Mental Health Service shall 
be paid at the rate of 35 cents per hour in addition to 
the prescribed rate. 

(17) Flintcote: Plasterers using flintcote shall be paid 
35 cents per hour or part thereof except when flintcote 
is applied by hawk and trowel to walls and ceilings 
when the rate shall be 60 cents per hour extra in 
addition to the prescribed rate. 

(18) Dirty Work: 
(a) An employee employed on excessively dirty 

work which is more likely to render the 
employee or his/her clothes dirtier than the 
normal run of work, shall be paid 35 cents per 
hour extra in addition to the prescribed rate 
(with a minimum payment of four hours 
when employed on such work). 

(b) This shall not apply to an employee in receipt 
of the allowance prescribed in subclause (4) 
of Clause 9.—Wages of this award nor to a 
worker in receipt of the allowance prescribed 
in subclause (27) hereof. 
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(19) Stonemason on Wall: 
A stonemason working on the wall (cottage work 

and foundation work in coastal stone excepted) shall be 
paid 35 cents per hour thereof in addition to the rates 
otherwise prescribed. 

(20) Setter Out: 
A setter out (other than a leading hand) in a joiner's 

shop shall be paid $3.33 per day in addition to the rates 
otherwise prescribed. 

(21) Detail Employee: 
A detail employee (other than a leading hand) shall 

be paid $3.33 in addition to the rates otherwise 
prescribed. 

(22) Spray Painting—Painter: 
(a) Lead paint shall not be applied by a spray to 

the interior of any building. 
(b) All employees (including apprentices) apply- 

ing paint by spraying, shall be provided with 
full overalls and head covering and respira- 
tors by the employer. 

(c) Where from the nature of the paint or 
substance used in spraying, a respirator 
would be of little or no practical use in 
preventing the absorption of fumes or materi- 
als from substance used by an employee in 
spray painting, the employee shall be paid a 
special allowance of 90 cents per day. 

(23) Lead Paint Surfaces: 
(a) No surface painted with lead paint shall be 

rubbed down or scraped by a dry process. 
(b) Width of Brushes: All brushes shall not 

exceed 127 millimetres in width and no 
kalsomine brush shall be more than 177.8 
millimetres in width. 

(c) Meals not to be taken in paint shop. No 
employee shall be permitted to have a meal 
in any paint shop or place where paint is 
stored or used. 

(24) Spray Application—Painters: 
A painter engaged on all applications carried out in 

other than a properly constructed booth approved by the 
Department of Labour and Industry shall be paid 35 
cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(25) An employee who is a qualified first aid person 
and is appointed by his/her employer to carry out first 
aid duties in addition to his/her usual duties shall be 
paid an additional rate of $1.18 per day. 

(26) Toxic Substances: 
(a) An employee required to use toxic sub- 

stances or materials of a like nature shall be 
informed by the employer of the health 
hazards involved and instructed in the correct 
and necessary safeguards which must be 
observed in the use of such materials. 

(b) An employee using such materials will be 
provided with and shall use all safeguards as 
are required by the appropriate Government 
Authority in the absence of such requirement 
such safeguards as are determined by a 
competent authority or person chosen by the 
union and the employer. 

(c) An employee using toxic substances or 
materials of a like nature shall be paid 42 
cents per hour extra. Employees working in 
close proximity to employees so engaged 
shall be paid 32 cents per hour extra. 

(d) For the purposes of this subclausc all 
materials which include or require the addi- 
tion of a catalyst hardener and reactive 
additives or two pack catalyst system shall be 
deemed to be materials of a like nature. 

(27) Abattoirs: 
An employee, other than a plumber in receipt of the 

plumbing trade allowance, employed in an abattoir 
shall be paid such rate as is agreed upon between the 
parties, or, in default of agreement, the rate determined 
by the Board of Reference. 

(28) Fumes: 
An employee required to work in a place where 

fumes of sulphur or other acid or other offensive fumes 
are present shall be paid such rates as are agreed upon 
between him/her and the employer. 

(29) Asbestos: 
Employees required to use materials containing 

asbestos or to work in close proximity to employees 
using such materials shall be provided with and shall 
use all necessary safeguards as required by the 
appropriate occupational health authority and where 
such safeguards include the mandatory wearing of 
protective equipment (ie. combination overalls and 
breathing equipment or similar apparatus) such em- 
ployees shall be paid 42 cents per hour whilst so 
engaged. 

(30) Explosive Powered Tbols: 
An operator of explosive powered tools, being an 

employee qualified in accord with the laws and 
regulations of the State of Western Australia to operate 
explosive powered tools, who is required to use an 
explosive powered tool shall be paid 81 cents for each 
day on which he/she used a tool in addition to the rates 
otherwise prescribed. 

(31) Wet Work: 
An employee required to work in a place where 

water is continually dripping on him/her so that his/her 
clothing and boots become wet or where there is water 
underfoot shall be paid 35 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this 
award. 

(32) Cleaning Down Brickwork: 
An employee required to clean down bricks using 

acids or other corrosive substances shall be supplied 
with gloves and be paid 32 cents per hour or part 
thereof in addition to the rates otherwise prescribed in 
this award. 

(33) Bagging: 
An employee engaged upon bagging brick or 

concrete structures shall be paid 32 cents per hour or 
part thereof in addition to the rates otherwise prescribed 
in this award. 

(34) Bitumen Work: 
An employee handling hot bitumen or asphalt or 

dripping materials in creosote shall be paid 42 cents per 
hour or part thereof in addition to the rates otherwise 
prescribed in this award. 

(35) Scaffolding Certificate Allowance: 
A tradesperson who is the holder of a scaffolding 

certificate or rigging certificate issued by the Depart- 
ment of Labour and Industry and is required to act on 
that certificate whilst engaged on work requiring a 
certified person shall be paid 35 cents per hour or part 
thereof in addition to the rates otherwise prescribed in 
this award but this allowance shall not be payable 
cumulative on the allowance for swing scaffolds. 

(36) Dry Polishing or Cutting of Tiles: 
An employee required to dry polish tiles with a 

machine or to cut tiles with an electric saw shall be paid 
42 cents per hour or part thereof in addition to the rates 
otherwise prescribed in this award. 

(37) Secondhand Timber: 
Where, whilst working with second-hand timber, an 

employees tools are damaged by nails, dumps or other 
foreign matter on the timber, he/she shall be entitled 
to an allowance of $1.18 per day on each day upon 



which his/her tools are so damaged, provided that no 
allowance shall be payable under this clause unless it 
is reported immediately to the employer's representa- 
tive on the job in order that the claim may be proved. 

(38) Roof Repairs: 
An employee engaged on repairs to roofs shall be 

paid 38 cents per hour or part thereof in addition to the 
rates otherwise provided in this award. 

(39) Computing Quantities: 
An employee, other than a leading hand, who is 

required to compute or estimate quantities of materials 
in respect of the work performed by others shall be paid 
$2.49 per day or part thereof in addition to the rates 
otherwise presented in this award. 

(40) Loads: 
Where bricks are being used the employee shall not 

be required to cany: 
(a) More than 40 bricks each load in a wheelbar- 

row (or a scaffold) to a height of 4.6 metres 
from the ground. 

(b) More than 36 bricks each load in a wheelbar- 
row over a height of 4.6 metres on a scaffold. 

The type of wheelbarrow shall be agreed upon with 
the union. 

(41) Grinding Facilities: 
The employer shall provide adequate facilities for 

the employees to grind tools either at the job or at the 
employer's premises and the employees shall be 
allowed time to use the same whenever reasonably 
necessary. 

(42) First Aid Outfit: 
On each job the employer shall provide sufficient 

supply of bandages and antiseptic dressings for use in 
case of accidents. 

(43) Water and Soap: 
Water and soap shall be provided in each shop or on 

each job by the employer. 
(44) (a) The employer shall supply a safety helmet 

for each of his/her employees requesting one on any job 
where, pursuant to the regulations made under the 
Construction Safety Act 1972, an employee is required 
to wear such helmet. 

(b) Any helmet so supplied shall remain the property 
of the employer and during that time it is on issue the 
employee shall be responsible for any loss or damage 
thereto, fair wear and tear attributable to ordinary use 
excepted. 

(45) Provision of Boiling Water: 
The employer shall, where practicable provide 

boiling water for the use of his/her employees on each 
job at lunch time. 

(46) Sanitary Arrangements: 
The employer shall comply with the provisions of 

section 102 of the Health Act 1911. 
(47) Attendants on Ladders: 
No employees shall work on a ladder at a height of 

over 6.1 metres from the ground when such ladder is 
standing in any street, way or lane where traffic is 
passing to and fro, without an assistant on the ground. 

(48) Electrical Sanding Machines: 
The use of electrical sanding machines for sanding 

down paint work shall be governed by the following 
provisions: 

(a) The weight of each such machine shall not 
exceed 5.9 kilograms. 

(b) Every employer operating any such machine 
shall endeavour to ensure that each such 
machine, together with all electrical leads 
and associated equipment, is kept in a safe 
condition and shall if requested so to do by 

any employee but not more often than once 
in any four weeks cause the same to be 
inspected under the provisions of the Elec- 
tricity Act and the regulations made thereun- 
der. 

(c) Employers shall provide and supply respira- 
tors of a suitable type, to each employee and 
shall maintain same in an effective and clean 
state at all times. 
Where respirators are used by more than one 
employee, each such respirator shall be 
sterilised or a new pad inserted after use by 
each such employee. 

(d) Employers shall also provide and supply 
goggles of suitable type provided that the 
goggles with celluloid lenses shall not be 
regarded as suitable. 

(e) All employees shall use the protective equip- 
ment supplied when using electrical sanding 
machines of any type. 

(49) Dam Walls: 
Adequate precautions shall be taken by all employ- 

ers for the safety of workers employed on the retaining 
walls of dams. Any dispute as to the adequacy of 
precautions taken shall be referred to the Board of 
Reference. 

(50) The Secretary or any authorised officer of the 
union shall have the right to visit any job for the 
purpose of ascertaining whether work is being per- 
formed in accordance with the provisions of the 
Construction Safety Act 1972, and any regulations 
made thereunder. Should he/she be of the opinion that 
the work being carried out is not in accordance with 
those provisions the Secretary or any authorised officer 
of the union shall inform the employer and the 
employees concerned accordingly and may report any 
alleged breach of Act or the regulations to the Chief 
Inspector of Construction Safety. 

(51) Where the employer provides transport to and 
from the job the conveyance used for such transport 
shall be provided with suitable seating and weather- 
proof covering. 

(52) An employee engaged on work at Fremantle 
Prison shall be paid 35 cents per hour extra. 

(53) Any dispute which may arise between the 
parties in relation to the application of any of the 
foregoing special rates and provisions may be deter- 
mined by the Board of Reference. 

(54) Building tradespersons engaged solely on 
outside work at Homeswest shall be given one winter 
jacket per year to be replaced on a fair wear and tear 
basis. 

4. Schedule C: Delete this Schedule and insert in lieu the 
following: 

Schedule C. 
Notwithstanding the provisions of Clause 13.— 

Special Rates and Provisions of this Award, the 
following allowances shaU be paid to maintenance 
employees employed at hospitals listed hereunder:— 

1. (a) For work performed in a hospital environ- 
ment—$9.20 per week. 

(b) For disabilities associated with work per- 
formed in— 
Difficult access areas; 
Ihnnel complexes; 
Areas with great temperature variation:— 
$3.20 per week. 
Princess Margaret Hospital 
King Edward Memorial Hospital 
Sir Charles Gairdner Hospital 
Royal Perth Hospital 
Fremantle Hospital 
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2. For work performed in a hospital environment— 
$6.20 per week. 

Kalgoorlie Hospital 
Osbomc Park Hospital 
Albany Hospital 
Bunbury Hospital 
Geraldton Hospital 
Mt Henry Hospital 
North am Hospital 
Swan Districts Hospital 
Perth Dental Hospital 

3. For work performed in a hospital environment— 
$4.40 per week. 

Bentley Hospital 
Derby Hospital 
Narrogin Hospital 
Port Hedland Hospital 
Rockingham Hospital 
Sunset Hospital 
Armadale Hospital 
Broome Hospital 
Busselton Hospital 
Carnarvon Hospital 
Collie Hospital 
Esperance Hospital 
Katanning Hospital 
Merredin Hospital 
Murray Hospital 
Warren Hospital 
Wyndham Hospital 

4. The monetary amounts prescribed in this Schedule 
shall be adjusted in accordance with any decision 
of the Commission in Court Session which alters 
wage rates generally following movements in the 
Consumer Price Index and which is subsequently 
reflected by amendment to the allowances con- 
tained in Clause 13.—Special Rates and Provi- 
sions of the Building Trades (Government) Award 
No. 31A of 1966. 

5. Appendix A—Asbestos Eradication: Amend the 
amount of $1.07 in subclausc (5) of this Appendix and insert 
in lieu the amount of $1.10. 

CLEANERS AND CARETAKERS (GOVERNMENT) 
AWARD 1975 

No. 32 of 1975. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 
and 

The Honourable Premier of WA and Others. 
No. 1562 of 1993. 

Cleaners and Caretakers (Government) Award, 1975. 
No. 32 of 1975. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26 October 1994. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to vary 
the Cleaners and Caretakere (Government) Award, 1975 for 
the reason that: 

"That there is a legitimate expectation by the 
workforce of wage increases following the decision of 
the Australian Industrial Relations Commission in the 
National Wage Case [Print No. K9700]." 

(See Schedule C) 

In essence, the application simply seeks the flow-on of the 
$8 per week Safety Net Adjustment in accordance with 
decisions of Coleman CC (unreported. No. 1613 of 1993 
delivered 29th August, 1994) and Kennedy C. (unreported. 
No. 1578 of 1993 delivered 13th October, 1994). 

The respondent's opposition to the application is that the 
award in question is a paid rates award and therefore the $8 
per week Safety Net Adjustment is not warranted. The 
respondents rely in particular on a decision of Fielding C. 
(as he then was) (70 WAIG 1762) wherein the following 
appears at 1763/64: 

"The parties argue that there is nothing in the letter 
of the Principles to require the establishment, at this 
time at least, of proper minimum rates as a condition 
precedent to the second Structural Efficiency Adjust- 
ment. Moreover, they argue that these are not minimum 
rate awards but paid rate awards and should be treated 
as such. 

I must say that I accept that for all practical purposes, 
these awards are paid rates awards. That view appears 
to have been shared by Frawley C. in a case concerning 
the Higher Education, General and Salaried Staff 
(Interim Award) 1989, an award which quaintly 
incorporates the provisions of a number of the awards 
now before the Commission. There is no point, in my 
view, in pretending that they are other than paid rates 
awards. The Government employers treat the awards 
as if they were paid rates awards and so does the 
Applicant." 

(70 WAIG 1762 @ 63 & 64) 
One of the awards then before the learned Commissioner 

was the Cleaners and Caretakere (Government) Award, 1975 
No. 32 of 1975. The decision of the Chief Commissioner 
(supra) is relied upon by the applicant here, but it is plain 
that it dealt with the facts and circumstances relating to the 
Child Care industry awards and that history is not applicable 
to this award. However, the Chief Commissioner pointed out 
inter alia that as to paid rates awards: 

"While the Paid Rates Principle does not assist in 
the identification of existing awards under that cate- 
gory, unless of course they are designated in their terms 
as such, points sets out in the 'Areas of Agreement' in 
Appendix C to the April 1991, National Wage Case 
(Print J 7400), in my view, enable some aspects of the 
character of those awards to be concluded. 

A paid rates award should have limited coverage. In 
most cases this would be on a single enterprise/ 
employer basis, including single government enter- 
prises/employers. The award should cover all impor- 
tant aspects of the employment relationship considered 
appropriate for award regulation. The integrity of the 
award should be preserved. From time-to-time major 
reviews will have to be undertaken to maintain the 
integrity of the award and to inquire into the 
circumstances in which it operates. The wage rates will 
have teen determined by reference to the market, skill 
and responsibility, and recruitment and retention 
considerations. Service increments may be available 
under the award but the payments must be bona fide, 
based on a proper assessment of skill and responsibil- 
ity. 

I have taken the view that given the particular terms 
of the Wage Fixing Principles and their underlying 
thrust of promoting structural reform, establishing 
wage stability and protecting lower paid employees it 
is necessary to either establish the bona fides of an 
award as a 'paid rates' award by reference to the basis 
upon which it was established and has operated during 
the period of wage fixation or the programme by which 
that award will promote efficiency and career opportu- 
nities it is insufficient to ascribe that status without 
identifying how the award will promote the objectives 
of structural reform, wage stabUify and protection for 
lower paid employees." 

(Decision No. 1613 of 1993) 
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I respectfully adopt those observations as being applica- 
ble to the award now before the Commission. Kennedy C. 
noted in the decision (supra) that: 

"Definitions of paid rates awards were profeired. 
Both sides referred to terms within the award and 
without in support of their competing claims. Both 
sides referred to the review of the Wage Fixing 
Principles in August 1994 [Print L4700]. Both sides 
referred to a decision of Fielding C. in support of their 
competing claims [(1990) 70 WAIG 1762]. The 
National Wage Review in 1989 [Print No. AH 8200] 
was raised for consideration as was the last State Wage 
Case decision [(1994) 74 WAIG 198]. I was also 
referred to a decision of the Commission in Court 
Session [(1994) 74 WAIG 579] and decisions of the 
Full Bench [(1994) 74 WAIG 38 and No. 678 of 1994 
unreported]. Circulars containing administrative in- 
structions applying to employees in the public sector 
were identified and the 'lack' of any prior enquiry by 
the Commission into the 'integrity' of these two awards 
as paid rates awards was raised as reason for a prima 
facie conclusion that they were not. 

The question of what actually constitutes a paid rates 
award in the Western Australia jurisdiction has not 
been definitively prescribed or identified by this 
Commission. That probably reflects the fact that, 
unlike the federal jurisdiction, such awards have not 
been historically important or recognised formally 
through an actual clause in the terms in the awards. Not 
surprisingly the parties, in endeavours to interpret what 
is to apply, have resorted to a grafting of general 
comments and observations onto a set of (often 
contradictory and confusing) particulars drawn from 
particular awards and their records. 

Having regard for all of this I have concluded as 
follows. 

The question of whether these awards are paid rates 
awards or minimum rates awards is not one which can 
be answered readily by reference to the records of these 
awards. 

In the absence of any definitive prescription of a paid 
rates award in the jurisdiction or elsewhere by 
application in this jurisdiction relevant to the develop- 
ment of awards in this State, there is no established 
precedent now to apply to these awards to establish 
them as paid rates awards. 

The distinction between paid rates awards and 
minimum rates awards found necessary in National 
Wage Cases has been imported into this jurisdiction per 
section 51 of the legislation. The distinction has been 
and is a basis for different outcomes under the Wage 
Fixing Principles. At different times, by reference to a 
desired outcome, parties have categorized awards as a 
matter of convenience. It is probable that the respective 
positions of the parties here as to the categorization of 
the awards, with the outcome of no pay increase for a 
paid rates award and a pay increase for a minimum 
rates award, reflects more of the same 'convenience' 
but this time they don't agree on the desired outcome. 

It is relevant to note that the emphasis in the Wage 
Fixing Principles is on enterprise bargaining with paid 
rates awards having been identified as an impediment 
to enterprise bargaining and only to be tolerated with 
strict controls." 

(Decision No. 1578 of 1993) 

I respectfully agree generally with Kennedy C's views 
and having regard to the expression of wage rates in this 
award as minimum rates payable have no difficulty in 
determining that whatever else it may be the award before 
me is not a true paid rates award and therefore the $8 per 
week Safety Net Adjustment is approved. 

Appearances: Ms S.M. Mayman appeared on behalf of the 
applicant. 

Mr B J. Kirwan appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

The Honourable Premier of WA and Others. 
No. 1562 of 1993. 

Cleaners and Caretakers (Government) Award, 1975. 
No. 32 of 1975. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 October 1994. 

Order. 
HAVING heard Ms S. Mayman on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Cleaners and Caretakers (Government) 
Award, 1975 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of October, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 17.—Wages: Delete this clause and insert the 

following in lieu thereof: 
PART A ALL EMPLOYEES EXCEPT THOSE 

EMPLOYED BY THE MINISTRY OF EDUCATION 
(1) The minimum weekly rate of wage payable to 

employees covered by this award, which includes an 
Arbitrated Safety Net Adjustment of $8.00 per week, shall 
be as follows: 

Base Arbitrated Minimum 
Rate Safety Award 

Net Wage 
$ $ $ 

Level One 
Comprehends the following classes of 
work 

Kitchen Hand (Agricola College) 
1st year of employment 356.90 8.00 364.90 
2nd year of employment 361.30 8.00 369.30 
3id year of employment 365.10 8.00 373.10 
Attendant 
Cleaner 
Gatekeeper (Rote Jetty) 
1st year of employment 370.10 8.00 378.10 
2nd year of employment 374.10 8.00 382.10 
3rd year of employment and 
thereafter 378.30 8.00 38630 



Arbitrated Minimum 
Safety Award 

Net Wage 

Level Two 
Comprehends the following classes of 
work 

Home Economic Assistant 
Car Park Attendant 
Window Cleaner 
1st year of employment 
2nd year of employment 
3rd year of employment and 

Level Three 
Comprehends the following classes of 
work 

Caretaker 
Estate Attendant (Homeswest) 
Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

Level Four 
Comprehends the following classes of 
work 

Estate Attendant (Homeswest) 
Grade 2 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

377.30 8.00 385.30 
381.30 8.00 389.30 

385.10 8.00 393.10 

388.10 8.00 396.10 
391.90 8.00 399.90 
395.80 8.00 403.80 

399.60 8.00 407.60 
403.40 8.00 411.40 
407.30 8.00 415.30 

(3) (a) The minimum award wage set out in this clause 
includes an Arbitrated Safety Net Adjustment (ASNA) of 
$8.00 per week available in accordance with the December 
1993 State Wage Decision, and is included to produce the 
new "Minimum Award Wage". 

(b) Consistent with the requirements of the December 
1993 State Wage Decision, the ASNA is absorbable to the 
extent of any equivalent amount in rates of pay (whether 
award, or overaward or enterprise agreement) in excess of 
the relevant minimum rates (classification rate and supple- 
mentary payment) established through the Minimum Rates 
Adjustment process. 

(c) "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "attendance 
bonus" or any term whatsoever), which an employee would 
receive in excess of the "Minimum Award Wage". 
Provided that such payment shall exclude overtime, shift 
allowance, penalty rates, disability allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award". 

(4) Casual employees shall be paid 20% in addition to the 
rates payable under this award. 

PART B—ALL EMPLOYEES EMPLOYED BY THE 
MINISTRY OF EDUCATION 

Comprehends the following classes of 
work 

Janitor 
Security Officer 
1st year of employment 404.10 8.00 412.10 
2nd year of employment 408.10 8.00 416.10 
3id year of employment and 
thereafter 412.10 8.00 420.10 
Office Attendant (Homeswest) 
1st year of employment 395.70 8.00 403.70 
2nd year of employment 403.50 8.00 411.50 
3id year of employment and 
thereafter 413.70 8.00 421.70 

Level Six 
Comprehends the following classes of 
work 

Court Usher 
Second Cook (Agricola College) 
1st year of employment 417.80 8.00 425.80 
2nd year of employment 423.00 8.00 431.00 
3rd year of employment and 
thereafter 427.20 8.00 435.20 

Level Seven 
Comprehends the following classes of 
work 

Estate Attendant (Homeswest) 
Grade 3 
Fore person (DMA) 
1st year of employment 430.40 8.00 438.40 
2nd year of employment 434.30 8.00 442.30 
3id year of employment and 
thereafter 438.40 8.00 446.40 
First Cook (Agricola College) 
1st year of employment 439.90 8.00 447.90 
2nd year of employment 444.70 8.00 452.70 
3rd year of employment and 
thereafter 448.30 S.O) 456.30 

(2) Supervision Allowance 

Employees other than Forepersons and Estate Attendants 
Homeswest (Grade 2 and 3) placed in charge of others shall 
be paid the following weekly allowance in addition to the 
rate prescribed for his/her class of work: 

$ 
I to 5 employees 6.40 
6 to 10 employee 11.50 
II to 15 employees 14.20 
16 to 20 employees 19.®) 
Over 20 (for each additional employee 0.22 

430.40 8.00 438.40 
434.30 8.00 442,30 

438.40 8.00 446.40 

439.90 8.00 447.90 
444.70 8.00 452.70 

448.30 8.0) 456.30 

(1) The minimum weekly rate of wage payable to 
employees covered by this award, which includes an 
Arbitrated Safety Net Adjustment of $8.00 per week, shall 
be as follows: 

Base Arbitrated Minimum 
Rate Safety Award 

Net Wage 
$ $ $ 

Level One 
Comprehends the following classes of 
work 

Cleaner for initial 12 months of 
employment 370.10 8.00 378.10 

Level Two 
Comprehends the following classes of 

417.80 8.00 425.80 1st year of employment 374.10 8.0) 382.10 
423.00 8.00 431.00 2nd year of employment 377.40 8.00 385.40 

3rd year of employment and 
427.20 8.00 435.20 thereafter 380.60 8.00 388.60 

Comprehends the following classes of 
work 

Cleaner in Charge (of one to six 
employees inclusive) Home 
Economics Assistant 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

Level Four 
Comprehends the following classes of 
woik 

Cleaner in Charge (of seven to 
ten employees inclusive) 
Caretaker of Schools (employing 
seven to ten employees inclusive) 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

Comprehends the following classes of 
work 

Cleaner in charge (of eleven or 
more employees) 
Caretaker of Schools (employing 
eleven or more employees) 
1st year of employment 
2nd year of employment 
3rti year of employment and 
thereafter 

381.00 8.00 389.00 
385.00 8.00 393.00 
389.20 8.00 397.20 

390.20 8.00 398.20 
393.80 8.00 401.80 

398.00 8.00 406.00 

402.20 8.0) 410.20 
406.00 8.0) 414.00 

409.90 8.00 417.90 



Base Arbitrated Minimum 
Rate Safety Award 

Net Wage 
$ $ $ 

Level Six 
Comprehends the following classes of 
work 

Cleaner in Charge of TAPE 
Campuses: 
—Balga; 
—Bentley Day; 
—Bentley Night; 
—Carlisle; 
—Fremantle; 
—Grosvenor Street Day; 
—Geraldton; 
—Great Southern; 
—Leederville; 
—Midland; 
—Mount Lawley; 
—Perth Aberdeen Street Day; 
—Perth Aberdeen Street Night; 
—Main Art Department 

Aberdeen Street; 
—South West; 
—Wembley; 
Foreperson (Cleaning) 
1st year of employment 433.30 8.00 441.30 
2nd year of employment 438.60 8.00 446.60 
3id year of employment and 
thereafter 442.90 8.00 450.90 

(2) (a) The minimum award wage set out in this clause 
includes an Arbitrated Safety Net Adjustment (ASNA) of 
$8.00 per week available in accordance with the December 
1993 State Wage Decision, and is included to produce the 
new "Minimum Award Wage". 

(b) Consistent with the requirements of the December 
1993 State Wage Decision, the ASNA is absorbable to the 
extent of any equivalent amount in rates of pay (whether 
award, or overaward or enterprise agreement) in excess of 
the relevant minimum rates (classification rate and supple- 
mentary payment) established through the Minimum Rates 
Adjustment process. 

(c) "Overaward Payment" is defined as the amount 
(whether it be termed "overaward payment", "attendance 
bonus" or any term whatsoever) which an employee would 
receive in excess of the "Minimum Award Wage". 
Provided that such payment shall exclude overtime, shift 
allowance, penalty rates, disabUity allowances, fares and 
travelling time allowances and any other ancillary payments 
of a like nature prescribed by the award". 

(3) A casual employee shall receive 20% of the ordinary 
rate in addition to the ordinary rates prescribed herein for 
their class of work. 

CLERK'S (GRAIN HANDLING) AWARD, 1977 
No. R 34 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Co-Operative Bulk Handling Limited 
and 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 
No. 277 of 1994. 

COMMISSIONER C.B. PARKS. 
2 November 1994. 

Order. 
HAVING heard Mr CJ. Gibbs on behalf of the Applicant 
and Mr R.I. Dhue on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Cleric's (Grain Handling) Award be varied 
in accordance with the following Schedule and that 
such variation shall have effect on and from 24 October 
1994. 

(Sgd.) C. B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the title Appendix-— 

Classification Structure Transition/Implementation and in- 
sert in lieu thereof— 

Appendix—Classification Structure 
2. Appendix—Classification Structure Transition/Im- 

plementation: Delete this Appendix and insert in lieu 

APPENDIX 
CLASSIFICATION STRUCTURE 

As a continuation of the Structural Efficiency 
exercise originating from the Western Australian 
Industrial Relations Commission's September 1989 
State Wage Case (Application No. 1940 of 1989) the 
parties have developed a classification structure which 
provides the Company's employees with a clearly 
defined career path that is based on experience, job 
content and skills enhancement. The structure is 
comprised of seven levels and 24 pay rates, which are 
accessible to employees through satisfaction of the 
relevant criteria and on-the-job performance. Payment 
structures are flexible and equitable and are reflective 
of responsibility, qualifications and performance. The 
structure also encourages and rewards employees for 
undertaking training and skills acquisition. 

(a) RECLASSIFICATION: 
(i) Employees being reclassified onto the new 

structure will be aligned to the next higher 
rate to their existing rate of pay on the new 
classification structure unless their current 
rate of pay is higher than the maximum 
increment for the level at which they are 
reclassified. 

(ii) An employee who on reclassification is in 
receipt of a rate of pay in excess of the 
maximum increment for the level at which 
they are reclassified shall remain on the rate 
of pay they are receiving at the date of their 
reclassification. 



(iii) An employee who due to reclassification or 
any other reason is in receipt of a rate of pay 
in excess of the maximum increment for the 
level at which they are classified shall 
receive no further pay increases until such 
time as the relevant wage rate of their 
classification catches up or exceeds the rate 
of pay being received. 

(b) REVIEWi 
(i) The parties agree to consult and review any 

problems arising from the operation of the 
new structure and criteria. 

(ii) The parties are committed to reviewing and 
addressing the issues associated with training 
with a view to finalising these matters by 1 
January 1995. The Company's proposal, as 
contained in subclause (c) of this Appendix, 
shall operate in the interim. 

(c) TRAINING: 
It is agreed by the parties that a finalised training 

programme will be developed and will have regard for 
the acquisition of newly proposed skills, and take 
account of, but not be limited to, the development of 
competency-based training and accreditation standards 
in the clerical area. The training programme will 
address competency and accreditation standards in 
respect of internal and external training undertaken and 
position-related experience. 

The following shall operate as an interim proposal 
subject to further discussions between the parties. 
Reference to units should be taken to mean approved 
units of approved courses. Reference to years of 
position-related experience should not be taken to 
mean a minimum but acts as a guide to the degree of 
clerical and industry knowledge required at a level, and 
each employee is to be individually assessed in this 
respect. 

The undertaking of training may assist an employee 
in their eligibility for promotion and in the pursuit of 
career progression, but nothing contained herein shall 
be taken to mean that the completion of a number of 
training units shall be the basis for an employee's 
reclassification to the corresponding level contained in 
the following proposal: 

TRAINING 

Additional Position 
Qualification Related 

And/Or Experience 

Responsibility 
The degree to which a 

to be held to account for 
appropriate, the level of autonomy in relation to 
decision making. 
Communication > 

Complexity of and position requirement to 
express, transmit, or receive written and verbal 
forms of information. 
Machine Operation 

Level of manipulation and degree of application 
required to complete job tasks in relation to office 
equipment, measuring instruments, scientific in- 
struments, mechanical equipment, and support 
machinery handled. 
Keyboard/TVping/S tenographic 

Degree of knowledge, keyboard dexterity, spe- 
cific stenographic skills necessary to produce 
documentation associated with position require- 
ments. 
Computer 

Skills and knowledge that relate to using a 
terminal or PC as a processing tool/aid. Computer 
applications that are required by the position 
holder to complete designated tasks are specific 
and defined. Degree of skill and application of 
functions within package. 
Wordprocessing 

Type of applications used in producing docu- 
mentation. Skill ranges from simple tasks ie 
formatting, printing, processing paragraphed in- 
formation, to complex tasks that may be a 
combination of functions to produce non standard 
documentation ie reports/tenders, tables, columns, 
mail merges. 

Included in the descriptor is Desk Top Publish- 
ing and a skills hierarchy with progression from 
simple to complex applications. 
Information Handling 

Skills required to process written information 
at various levels. From recognition of print 
material to researching and compiling reports and 
devising processing systems. 

Processing of figures into a meaningful form. 
Can include verification, transcribing, reconcilia- 
tions. The processing can be a simple arithmetic 
function ie addition; a combination of simple 
functions ie subtraction and addition; or calcula- 
tions based on information from several sources 
and manipulated to form a final product These 
applications and skills may be relevant to other 
work areas and job functions as well as to an 
"Accounts" section. 

1 Nil Nil Nil 
2 5 Units Nil 1 Year 
3 10 Units Nil 1—2 Years 
4 15 Units NU 3—4 Years 
5 22 Units Nil 4—5 Years 
6 25 Units * ITM—Comms Over 5 Years 

* ITM—Skill 
* HR 1 & 2 
« ITM—TM 

7 28 Units Supervisory 
Training 

Over 6 Years 

* ITM—TM 
* ITM—Comms 
» ITM—Skill 
* HR 1 & 2 

Organisation and Planning 
Requirement to and degree of making arrange- 

ments, setting up systems, planning, record keep- 
ing, co-ordinating, informing, advising. Commu- 
nication, Information Handling, Supervisory skills 
may also cover this area. 
Industry/Organisation Knowledge 

Understanding of office procedures, procedures 
within a designated service area ie accounting, 
wordprocessing; procedures specific to CBH, 
general understanding of industry procedures not 
specific to CBH ie purchasing, accounting, trans- 
port that are transferable and may be required in 
order to complete designated tasks. 
Supervisory 

The degree and extent to which a position 
holder oversees, checks, counsels, monitors per- 
formance and work flow of other personnel. 

1 Unit = 30/34/38 hours of study at Post Year 11 
secondary level 

(d) CLERICAL CRITERIA SKILL DESCRIP- 
TORS: 

The following are descriptors of the skill areas that 
are dealt with under these headings as they appear in 
the criteria: 

Decision Making 
Requirement to make work related decisions, 

the scope allocated, the degree of autonomy, the 
extent of knowledge and guidelines required/ 
utilised in making and relaying a decision. 



Training 
Extent to which position holder is required to 

train others. The training can be informal and 
minor component of job or formal and major part 
of job and is also dependent upon the degree to 
which the position holder initiates, structures and 
presents the training. 

(e) CRITERIA: 

It is agreed by the parties that the following criteria 
identifies broad areas of enterprise specific skills 
appropriate to clerical employees in the grain handling 
industry. The criteria is to be used as a guide to 
reclassifying employees on the new classification 
structure according to the skills that they possess. The 
criteria distinguishes skill levels but, because it is not 
exhaustive, it is to be read as a whole while taking 
account of additional factors such as the frequency and 
volume of the skills identified. 

LEVEL 1 CRITERIA 

Employees in this level perform and are accountable 
for clerical and office tasks as directed within the skill 
levels set out. 

The skill levels employees in this Level are required 
to use may include: 

DECISION MAKING—SKILL LEVEL 1 

Decisions are made within own job function that 
reflect processing of own work such as when to 
carry out a task, who to contact, ensuring that 
processing of allocated task is completed. 

RESPONSIBILITY—SKILL LEVEL 1 

Individual is accountable for own job function and 
ensures that processing is completed in accor- 
dance with standard procedures. 

MACHINE OPERATION—SKILL LEVEL 1 
* Tfelephone/intercom Machine operation re- 

system quires little or no 
* Tfelephone answering knowledge of functions 

machine and/or simple manual 
* Facsimile Machine dexterity 
* Photocopier 
* Mail Franking ma- 

chine 
* Guillotine 
* Micro film reader 

(micro fische) 
* Tfcxt/binding docu- 

ment machine 
* Calculator—simple 

function 
* Paging system 
* Typewriter—simple 

function/manual 
* Two-way radio 
* Moisture meters 
* Profile Sampling 

Spear 
* Dictaphone 
* Cash Register—man- 

ual 
* Shredder 
* Card Tipping Machine 
* Scales/Balance 
* Fuel Bowser 
* Printing devices at- 

tached to personal 
computer 

LEVEL 1 CRITERIA 

KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 1 
* Copy type documents Elementary keyboard 

according to standard knowledge/skill suffi- 
formats with basic cient to produce simple 
knowledge of key- documents 
boarding 

INFORMATION HANDLING SKILLS—SKILL 
LEVEL 1 
* Receive, sort, open, Basic skills requiring 

distribute incoming little or no training/ 
mail experience 

* Receive, sort, price, 
process outgoing mail, 
set-up mail bags 

* Receive incoming and 
despatch outgoing 
courier mail 

* Record and deliver 
messages/documents/ 
written information to 
appropriate persons/ 
locations 

* Collate and sort docu- 
ments 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 1 
* Limited knowledge of Limited knowledge of 

office or sectional op- office/sectional proce- 
erating procedures and dures, basic knowledge 
requirements of organisational struc- 

* Locate appropriate ture 
staff in different sec- 
tions, relay or redirect 
internal information 

LEVEL 2 CRITERIA 

Employees in this level perform clerical and office 
tasks using a more extensive range of skills and 
knowledge at a level higher than required in Level 1. 
The skill levels employees in this level are required to 
use may include: 

DECISION MAKING—SKILL LEVEL 1 
RESPONSIBILnT—SKILL LEVEL 1 
COMMUNICATION—SKILL LEVEL 1 
* Ability to verbally ar- 

ticulate needs, seek 
clarification, liaise 
with others in order to 
perform tasks within 
own job function 

* Draft standard corre- 
spondence 

MACHINE OPERATION—SKILL LEVEL 1 
KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 2 
* Copy type at 25 words Elementary keyboard 

per minute with 98% knowledge/skill suffi- 
accuracy cient to produce simple 

* Produce documents documents 
and correspondence 
using knowledge of 
standard formats 

COMPUTER SKILLS—SKILL LEVEL 1 
* Able to use basic Ability to use basic 

menu-driven options functions of system 
and function keys to 
make on-line enquir- 
ies 
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INFORMATION HANDLING SKILLS—SKILL 
LEVEL 1 

BUSINESS/FINANCIAL/NUMERACY SKILLS- 
SKILL LEVEL 1 

* Prepare and record Keep accurate records 
petty cash transactions 

* Undertake bank trans- 
actions (deposits and 
withdrawals) 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 2 
* Acquire and apply a Working knowledge of 

working knowledge of office/sectional proce- 
office or sectional op- dures, familiar with 
crating procedures and basic organisational 
requirements 

* Acquire and apply a 
working knowledge of 
organisational struc- 
ture and personnel in 
order to deal with 
enquiries at first in- 
stance, locate appro- 
priate staff in different 
sections, relay internal 
information, respond 
to or redirect enquiries 

LEVEL 3 

structure 

CRITERIA 

Employees in this level perform clerical and office 
tasks using a more extensive range of skills and 
knowledge at a level higher than required in Level 2. 

The skill levels employees in this level are required to use 
may include: 

DECISION MAKING—SKILL LEVEL 1 

RESPONSIBILITY—SKILL LEVEL 1 

COMMUNICATION—SKILL LEVEL 1 

MACHINE OPERATION—SKILL LEVEL 2 
* Tfelex Machine Machine operation re- 
* Calculator—advanced quires some Icnowl- 

function edge of/instruction in 
* Switchboard functions and/or rea- 
* Typewriter—medium sonable manual dexter- 

function/electric ity 
* Micro fische photog- 

rapher (not mainte- 
nance) 

* Printing devices at- 
tached to mainframe 
computer 

* Infratec Machine 
* Chrondometer 
* Weighbridge 

KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 3 
* Touch type at 40 Basic keyboard knowl- 

words per minute with edge/skill sufficient to 
98% accuracy produce majority of re- 

* Produce multi page quired documentation 
documents including 
technical data and lan- 
guage, tables and 
graphs 

* Indexing 

COMPUTER SKILLS—SKILL LEVEL 1 

WORDPROCESSMG—SKILL LEVEL 1 
Basic understanding 
and application of 
wordprocessing princi- 
ples to produce simple 
documentation 

Use a software pack- 
age to create, format, 
edit, proof read, cor- 
rect, print and save 
text documents, eg 
standard correspon- 
dence and business 
documents 
Apply functions such 
as search and replace, 
variable fonts, moving 
and merging across 
documents, text col- 

INFORMATION HANDLING SKILLS—SKILL 
LEVEL 2 
* Sort and file docu- Basic skills used in 

ments/records accu- combination, training 
rately in correct loca- and accuracy required 
tion/sequence using 
an established paper 
based filing system 

* Maintain and update 
register and records eg 
mail/property/materi- 
als/statistical/ac- 
counts register 

* Maintain and update 
established paper 
based filing/records 
systems in accordance 
with set procedures 

* Create, index and ref- 
erence new files/docu- 
ments 

* Distribute files, docu- 
ments etc, within the 
organisation as re- 
quested 

* Batching eg debit/ 
credit notes 

* Monitor file locations 
* Transcribe informa- 

tion into paper-based 
and computer-based 
records 

* Identify, access and 
extract information as 
required from a single 
internal source 

* Complete simple/stan- 
dard forms 

* Vetting, checking, ed- 
iting, verifying infor- 
mation/documents/cal- 
culations/statistics 

BUSINESS/FINANCIAL/NUMERACY 
SKILLS—SKILL LEVEL 2 
* Write back cancelled/ Simple calculation, 

aged cheques single function, infor- 
* Maintain records and mation sought from 

journals one source, part of a 
* Sort, process and re- process 

cord transactions such 
as incoming/outgoing 
cheques, invoices, 
debit/credit items, 
payroll data; establish 
petty cash imprest 
system 

* Complete timesheets 
for staff members 

one source, part of a 



LEVEL 4 Cl 

ORGANISATION AND PLANNING SKILLS- 
SKILL LEVEL 1 
* Make and confirm Act on instmctions/fol- 

local travel bookings, low standard proce- 
advise Personnel of dures to initiate proc- 
and confirm details of esses 
interstate travel book- 
ings 

* Make appointments/ 
bookings in accor- 
dance with manager's 
direction 

* Answer telephone 
calls, screen in accor- 
dance with manager's 
direction 

* Maintain reference 
list/personal contact 
system for manager 

* Assist manager to ar- 
range internal meeting 
in accordance with 
given details 

* Establish telephone 
contact on behalf of 
manager 

* Maintain diary in ac- 
cordance with man- 
ager's direction 

* Respond to invitations 
in accordance with 
manager's direction 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 2 

MACHINE OPERATION—SKILL LEVEL 3 
* Typewriter—complex Machine operation re- 

function/electronic quires considerable in- 
* T , , ,. struction/training in 
* Wfaalyser machine functions sub. 

function/electronic qui 
Inffaalyser machine ^ 
Infraalyser Mill sta 
Falling Number Ma- 
chine 
Programme sampling 
equipment/office ma- 
chines 
Maintenance of/trou- 
bleshooting for sam- 
pling equipment/of- 
fice machines 

stantial manual dexter- 

KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 4 
* Touch type at 60 Knowledge/skill re- 

words per minute with quired to use keyboard 
98% accuracy and dictaphone to pro- 

... duce standard docu- 
* Produee mult, page documents including 

technical data and lan- 
guage, tables and 
graphs 

* Audio type a variety 
of material including 
letters, memoran- 
dums, reports, notices 
of meetings and agen- 
das from office style 
audio diction equip- 
ment; transcribe at 40 
words per minute with 
98% accuracy 

LEVEL 4 CRITERIA 

Employees in this level perform clerical and office 
tasks using a more extensive range of skills and 
knowledge at a level higher than required in Level 3. 
The skill levels employees in this level are required to 
use may include: 

DECISION MAKING—SKILL LEVEL 2 

Decisions are made within own job function and 
functional work area. Set procedures and guide- 
lines dictate the decision to be made. The 
incidents on which the decision is required occur 
with regularity, with minor variation to circum- 
stance. Incidents occurring when no previous 
guide has been given are redirected appropriately. 

RESPONSIBILITY—SKILL LEVEL 1 

COMMUNICATION—SKILL LEVEL 2 
* Ability to question, 

present information to 
others, delegate, build 
rapport with others in- 
ternal and external to 
the benefit of func- 
tional work area and 
Company 

* Draft non-standard 
correspondence 

COMPUTER SKILLS—SKILL LEVEL 2 
* Data entry and Ability to use standard 

enquiry, processing of functions of appropri- 
documentation in re- ate Company pack- 
spect to Company ages/system 
packages ie ICOMS, 
CA, LEDGER 

WORDPROCESSING—SKILL LEVEL 2 
* Use at least two soft- Understanding and ap- 

ware packages at Skill plication of word- 
Level 1 ie to create, processing principles 
format, edit, proof to production of docu- 
read, correct, print and mentation, not neces- 
save text documents; sarily simple, to more 
OR than one package or at 

* Use all wordprocess- ^vjmced level on one 
tag functions to pro- P^age 
duce complex text and 
data documents or to 
build new spread- 
sheets; OR 

* Use desktop publish- 
ing functions to deter- 
mine final presenta- 
tion of simple docu- 
ments according to 
given details/instruc- 
tions 
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LEVEL 4 CRITERIA LEVEL 4 CRITERIA 

INFORMATION HANDLING SKILLS—SKILL 
LEVEL 3 
* Use computer-based 

record management 
systems to file, re- 
trieve and generate re- 
cords such as ac- 
counts, stock inven- 
tory, finance, person- 
nel, shipping, Re- 
ceival Point, and fu- 
migation/clearance re- 
cords 

* Maintain and update a 
computer based re- 
cords management 
system 

* Complete non-stan- 
dard forms requiring 
calculation, informa- 
tion extraction etc 

* Identify, access and 
extract information as 
required from several 
internal sources/stan- 
dard information from 
single external source 

* Create new forms of 
files and records as 
required using com- 
puter-based records 
systems 

Basic skills, used in 
combination. More 
than one internal 
source of information 
used. Information ap- 
plied to produce basic 
secondary information. 
Training, accuracy and 
knowledge of applica- 
tion required 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 3 
* Acquire and apply a Sound knowledge of 

knowledge of inter own functional area, 
and intra departmental working knowledge of 
structure and person- wider internal struc- 
nel in order to respond turc, basic knowledge 
to enquiries at first of related external 
instance structures 

* Explain sectional op- 
erating procedure with 
regard to guidelines/ 
conditions/legal re- 
quirements/regula- 
tions etc in response to 
internal/external in- 
quiries 

TRAINING—SKILL LEVEL 1 
* Induct new staff in 

accordance with sec- 
tional knowledge 

* According to knowl- 
edge of position dem- 
onstrate procedures, 
methods of own job 
functions to others 
who work within own 
sectional area who 
will be carrying out 
such tasks or similar 
in accordance with set 
guidelines and proce- 
dures 

BUSINESS/FINANCIAL/NUMERACY 
SKILLS—SKILL LEVEL 3 
* Prepare cash pay- Combination of simple 

ments summaries calculations, utilising 
* Banking reports more than one informa- 
* Bank statements tion source, part of a 
* Maintain wage and process, single func- 

salary records tioned 
* Follow credit referral 

procedures 
* Apply purchasing and 

inventory control re- 
quirements 

* Post journals to ledger 

ORGANISATION AND PLANNING SKILLS- 
SKILL LEVEL 2 
* Arrange and advise Use discretion in plan- 

manager of local and ning, use initiative 
interstate bookings where standard proce- 

* Plan manager's ap- dures do not apply 
pointments, organise/ 
re-arrange bookings 

* Maintain and update 
executive filing sys- 
tem in accordance 
with confidentiality 
requirements 

* Organise external 
meeting for manager 
ie advise attendees, ar- 
range and equip venue 

* Take minutes of inter- 
nal meeting for man- 
ager 

* Establish executive 
filing system 

* Responsible for moni- 
toring property/equip- 
ment locations eg 
loaders, vehicles 

LEVEL 5 CRITERIA 

Employees in this level perform clerical and office 
tasks using a more extensive range of skills and 
knowledge at a level higher than required in Level 4. 

The skill levels employees in this level are required to 
use may include: 

DECISION MAKING—SKILL LEVEL 3 

Decisions are made within own function and 
functional work area, including job functions of 
associates. Decisions requiring independent as- 
sessment of the incident, based on set guidelines, 
procedure, knowledge, experience and under- 
standing of requirements of the scope of the 
incident are made. The decision is not binding, 
verification and/or appeal is obtainable from 
another source. 

RESPONSIBILITY—SKILL LEVEL 2 

Individual is accountable for job functions of 
others within functional area in respect to verifica- 
tion of work processed, advice given, the standard 
of work. Offers suggestions to influence proce- 
dures/systems. 

COMMUNICATION—SKILL LEVEL 2 

MACHINE OPERATION—SKILL LEVEL 3 

KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 5 
* Audio type a variety Consolidated keyboard 

of material including knowledge/skill with 
letters, memoran- ability to produce com- 
dums, reports notices plex documentation 
of meetings and agen- and ability to use dicta- 
das from office style phone to produce docu- 
audio diction equip- mentation and take 
ment; transcribe at 50 shorthand 
words per minute and 
98% accuracy 



2739 74 W.A.I.G. !ii 

LEVEL 5 CRITERIA 

* Format complex docu- 
ments including tech- 
nical data, technical 
language, tables, 
graphs, text design, in- 
dexing, variable type 
face at a typing speed 
of 60 words per min- 
ute with an accuracy 
of 98% 

* Make grammatical 
corrections ie split in- 
finitives, syntax, work 
from rough notes, 
proof read and deline- 
ate planning and lay- 
out 

* Shorthand at 80 words 
per minute minimum, 
transcribed with 98% 
accuracy 

COMPUTER SKILLS—SKILL LEVEL 3 
* Ability to amend on- Ability to perform 

line information, basic data/information 
trouble-shoot in own manipulation in Corn- 
job function area, au- pany packages and re- 
thorise data for proc- solve issues related 
essing according to thereto 
deadlines and job 
function. Includes use 
of Company packages 
such as ICOMS, CA, 
LEDGER 

WORDPROCESSING—SKILL LEVEL 3 
* Use all wordprocess- Consolidated under- 

ing functions of at standing application of 
least two software wordprocessing princi- 
packages to produce pies in production of 
and format complex complex documenta- 
text and data docu- tion in more than one 
ments, and to build package 
new spreadsheets 

INFORMATION HANDLING SKILLS—SKILL 
LEVEL 3 

BUSINESS/FINANCIAL/NUMERACY 
SKILLS—SKILL LEVEL 4 
* Reconcile accounts to Complex (eg multi- 

balance function, fractions/per- 
* Follow-up unpaid ac- centages etc) calcula- 

counts/query discrep- tions, utilising many 
ancies information sources, 

* Calculate and process sole responsibility, sin- 
expenses and allow- gle functions and part 
ances of a process 

* Calculate wage and 
salary requirements 

* Calculate work valua- 
tions 

* Allocategoods/materi- 
als 

* Prepare bank reconcil- 
iations 

* Ordering 
* Coding from chart of 

accounts 
* Creating codes to gen- 

eral ledger 

LEVEL 5 CRITERIA 

ORGANISATION AND PLANNING SKILLS- 
SKILL LEVEL 3 
* Organise and attend Exercise discretion, 

executive organisa- sole responsibility in 
tional meetings and organising and plan- 
take minutes ning within own work 

* Organise internal area 
functions ie catering, 
special guests, invita- 
tions, venue, etc 

* Organise external 
meetings/conferences 

* Assist executive in 
preparing, attending 
and following up ap- 
pointments, meetings, 
interviews etc 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 4 
* Acquire a working Sound knowledge of 

knowledge of the or- own functional area, 
ganisation's products/ Related to own func- 
services, functions, lo- tional area apply a 
cations and clients working knowledge of 

* Acquire and apply a organisational func- 
working knowledge of tions/operations and of 
the industry to act related industry 
upon queries and re- 
trieve information 

* Explain organisation's 
viewpoint to clients, 
shareholders and ap- 
propriate persons, re- 
lated to own function 
area 

SUPERVISORY SKILLS—SKILL LEVEL 1 
* Allocate work tasks to Exercise limited con- 

individuals trol over quality and 
* Check work progress, performance of work 

advise of standards tasks 
and correct errors for 
areas under control 

* Assist in the develop- 
ment of work quality 
and performance in a 
team environment 

TRAINING—SKILL LEVEL 2 
* Demonstrate tasks as- 

sociated with func- 
tional area to others 
outside functional 
area. .Tasks need not 
be those within own 
job function 

* Training format de- 
vised by or in con- 
junction with others, 
training is standar- 
dised and is presented 
per recognised train- 
ing methods 

LEVEL 6 CRITERIA 

Employees in this level perform clerical and office 
tasks using a more extensive range of skills and 
knowledge at a level higher than required in Level 5. 



iSING—SKILL LEVEL 4 

RESPONSIBILITY—SKILL LEVEL 3 
Individual is accountable for singular job func- 

systems, eg CAR's, grain warehousing, shipping 
export out-turns 
COMMUNICATION—SKILL LEVEL 3 
* Negotiate, follow 

through queries re- 
quiring information 
search, access and ex- 
traction, translate in- 
formation into a usa- 
ble form orally eg 
meeting/interview, or 
in written form eg re- 
port 

* Initiate and draft cor- 
respondence 

MACHINE OPERATION—SKILL LEVEL 3 
KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 6 
* Format documents re- Advanced keyboard 

quiring specified legal knowledge/skill and 
form or to comply advanced shorthand 
with regulations and skill, with ability to 
standards eg tender produce and format 
documents, technical complex documents eg 
contracts, at a speed of electrical, agricultural, 
70 words per minute engineering terminol- 
with an accuracy of ogy 
98% 

* Audio type a variety 
of material including 
letters, memoran- 
dums, reports, notices 
of meetings and agen- 
das from office style 
audio diction equip- 
ment; transcribe at 50 
words per minute and 
98% accuracy 

* Shorthand at more 
than 80 words per 
minute, transcribed at 
98% accuracy 

COMPUTER SKILLS—SKILL LEVEL 4 
* Apply knowledge of Use data manipulation 

advanced functions of skills and package 
a single application knowledge at advanced 
package to manipulate level or co-ordinate 
data/fields of informa- multiple packages at 
tion, develop new da- skill level 3 
tabase models, build 
new spreadsheet mod- 
els, and determine 
package user require- 
ments for own func- 
tional area, including 
making recommenda- 
tions to Systems Ana- 
lyst 

* Use more than one 
application package to 
use a database file 
structure, a spread- 
sheet/worksheet, a 
graphic, or an ac- 
counting/payroll file 
following standard 
procedures and using 
existing models/fields 
of information 

ing functions on at 
least two software 
packages to produce 
and format complex 
text and data docu- 
ments, to build new 
spreadsheets, and to 
determine Ml docu- 
ment production de- 
sign needs without 
specific instructions 

INFORMATION HANDLING SKILLS—SKILL 
LEVEL 4 

Consolidated un 
standing and applica- 
tion of advanced word- 
processing principles 
to the production and 
formatting of complex 
documentation on 
more than one package 

Basic and developed 
skills used in combina- 
tion. More than one 
internal/external 
source of information 
used to produce secon- 
dary information. High 
degree of accuracy re- 
quired, acquired 
knowledge of internal/ 
external procedures 
and sources 

* Use a knowledge of 
procedural and confi- 
dentiality require- 
ments etc to access, 
identify, and extract 
information as re- 
quired from external 
sources eg databases, 
libraries, local author- 
ities 

* Maintain and update 
circulation, indexing 
and subscriptions for 
required technical, 
trade and other publi- 
cations and systems 

* Determine user re- 
quirements for files, 
initiate decisions to 
review, close and ar- 
chive files 

BUSINESS/FINANCIAL/NUMERACY 
SKILLS—SKILL LEVEL 5 

Accessing secondary 
information sources, 
complex calculations, 
primary responsibility, 
combination of func- 
tions 

* Prepare a trial balance 
* Prepare financial/tax 

schedules 
* Calculate costings, 

stock pricing 
* Complete personnel/ 

payroll data for au- 
thorisation 

* Assist in preparing 
budgets; cashflow re- 
cords, balance sheets, 
trading accounts, cash 
management analysis 

ORGANISATION AND PLANNING SKILLS- 
SKILL LEVEL 3 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 4 

SUPERVISORY—SKILL LEVEL 2 
* Co-ordinate work Exercise control over 

flow within own work work area. Organise, 
area and work areas co-ordinate, plan and 
under control counsel for work area 

* Counsel and advise under direct control 
staff under direct con- 
trol; leading group 
discussions, dissemi- 
nating information, 
basic/informal inter- 
viewing 

* Plan ami organise 
work priorities of a 
work area 



iU || 

LEVEL? 

* Reschedule work 
loads as necessary and 
resolve operational 
problems in areas of 
responsibility 

* Solve operational 
problems in own work 
functional area and re- 
solve operational 
problems for staff in 
lower grades 

TRAINING—SKILL LEVEL 3 
* Demonstrate tasks as- 

sociated with func- 
tional area and other 
functional areas com- 
mensurate with the 
parameters of the 
trainer's position 

* Training format de- 
vised by individual to 
meet specific require- 
ments of trainee 

LEVEL 7 CRITERIA 

Employees in this level perform clerical and office 
tasks using a more extensive range of skills and 
knowledge at a level higher than required in Level 6. 

The skill levels employees in this level are required to 
use may include: 

DECISION MAKING—SKILL LEVEL 4 

Parameters are set within functional area upon 
which decisions may be made and acted upon by 
others. Incidents are assessed as per skill level 3. 
Where decisions commit the Company beyond the 
scope of set parameters they are referred to a 
higher source. 

RESPONSIBILITY—SKILL LEVEL 3 

COMMUNICATION—SKILL LEVEL 3 

MACHINE OPERATION—SKILL LEVEL 3 

KEYBOARD/TYPING/STENOGRAPHIC— 
SKILL LEVEL 6 

COMPUTER SKILLS—SKILL LEVEL 4 

WORDPROCESSING—SKILL LEVEL 5 
* Integrate wordprocess- Apply understanding 

ing software with of wordprocessing ap- 
other application soft- plications and other 
ware packages to pro- software aides to pro- 
duce complex text and duce varied documen- 
data documents tation 

* Use desktop publish- 
ing functions to for- 
mat and design docu- 
ments appropriate to 
final presentation 

INFORMATION HANDLING SKILLS—SKILL 
LEVEL 5 
* Establish new paper Secondary information 

based/manual filing produced, establish 
records systems for new systems/proce- 
the enterprise dures. Process secon- 

* Assist in undertaking dary information pro- 
research including duced 
compiling and sum- 
marising researched 
information into usa- 
ble form 

BUSINESS/FINANCIAL/NUMERACY 
SKILLS—SKILL LEVEL 6 
* Administer special- Apply interpretations 

ised salary, payroll re- of law, legislation, reg- 
quirements, eg Eligi- ulations, awards, pol- 
ble Termination Pay- icy/procedure. Liaise 
ments, Superannua- with external organisa- 
tion Trust Deed re- tions accessing and co- 
quirements, Redun- ordinating preprepared 
dancy calculations, information for spe- 
Workers Compensa- cific functional usage 
tion, etc 

* Administer special- 
ised accounts includ- 
ing budgetary calcula- 
tions and final recon- 
ciliation 

* Assist in determining 
Company's tax re- 
quirements eg FBT, 
sales tax 

* Prepare financial in- 
formation for senior 
management and pre- 
pare reports and sum- 
maries relevant to 
areas of responsibility 

ORGANISATION AND PLANNING SKILLS- 
SKILL LEVEL 4 
* Act on delegated au- Using discretion, com- 

thority of Executive/ petent skill, sole re- 
Superintendent sponsibility in organi- 

* Assist in system/pro- sing and planning 
gramme development 
eg training pro- 
gramme, grain move- 
ment system 

INDUSTRY/ORGANISATION KNOWL- 
EDGE—SKILL LEVEL 5 
* Provide detailed ad- Detailed knowledge of 

vice and information own functional area 
on the organisation's and organisational 
products and services functions/operations, 

* Respond to, and act working knowledge of 
upon so as to solve, related industry 
grower/public/sup- 
plier problems within 
own fimction area 

* Apply detailed knowl- 
edge of enterprise op- 
erations and functions 
and a working knowl- 
edge of the industry in 
which the organisa- 
tion operates to com- 
plex issues/arrange- 
ments in such areas as 
grower services, spe- 
cial product/service 
knowledge, planning 
schedules for grain 
movement and ship- 
ping, stock/material 
supply, transport/ 
freight arrangements 

* Apply detailed knowl- 
edge of own func- 
tional area and enter- 
prise operations and 
functions to develop- 
ments in working sys- 
tems in own field of 
interest 
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LEVEL 7 CRITERIA 

SUPERVISORY—SKILL LEVEL 3 
* Co-ordinate work Exercise control over 

flow within section section. Organise, co- 
* Counsel and advise ordinate, plan and 

staff under direct su- counsel for sectional 
pervision ie formal in- areas under direct con- 
terviewing trol 

* Plan and organise 
work priorities of a 
section 

* Reschedule work 
loads as necessary and 
resolve operational 
problems in section 

* Solve operational 
problems in section 
and resolve opera- 
tional problems for 
staff in lower grades 

TRAINING—SKILL LEVEL 3 

CULTURAL CENTRE AWARD 1987 
No. A 28 of 1988. 

GARDENERS (GOVERNMENT) 1986 AWARD 
No. 16 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

The Library Board of Western Australia and Others. 
No. 1568 of 1993. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Hon. Premier of Western Australia and Others. 
No. 1578 of 1993. 

Gardeners (Government) 1986 Award 
No. 16 of 1983. 

COMMISSIONER S.A. KENNEDY. 
13 October 1994. 

Reasons for Decision. 
THE COMMISSIONER: These applications seek to vary 
two public sector awards: the Cultural Centre Award 1987 
and the Gardeners (Government) 1986 Award No. 16 of 
1983. 

Both applications were filed by The Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane- 
ous Workers Division, Western Australian Branch ('the 
Union') on 9 December 1993. The claim in each application 
is for an increase in all wage rates and allowances by a 
minimum of $8.00 per week. The ground of which the 
claims were based was particularised in a schedule to the 
application as "a legitimate expectation" of such increases 
as a result of a decision by the Australian Industrial 
Relations Commission in the National Wage Case [Print No. 
K9700]. The schedule also cites a second basis for the 

increases sought as being "any other reason the Commis- 
sion deems fit" but this can not be said to be a ground. 

An answer was filed on behalf of three respondents to 
Application No. 1568 of 1993 on 5 January 1994. These 
three (the Library Board of Western Australia, the Trustees 
of the Western Australian Museum and the Board of the Art 
Gallery) are the only named employers respondent to the 
Cultural Centre Award 1987. The answer filed is simply that 
the respondent[s] "opposes the application pending further 
discussion". 

An answer in the same terms was filed on 29 December 
1993 on behalf of the 18 respondents to Application No. 
1578 of 1993. These 18 correspond with the named parties 
served with the claim by the Union as per a schedule to its 
application. One of these 18 is named as the Vice Chancellor 
of Murdoch University. But this party had actually filed an 
answer in objection, but in different terms, on 16 December 
1993. 

In this answer, Murdoch University objected to the 
Union's application on the basis that the employees on 
whose behsJf the Union has proceeded are covered by an 
award of the Australian Industrial Relations Commission. It 
is noted that no declaration of service of this answer on the 
Union appears to have been filed. Nonetheless, and 
notwithstanding the later and different answer filed which 
was said to be on behalf of this party as well as 17 others, 
the following seems relevant. 

There are 13 named employers respondent to the 
Gardeners (Government) 1986 Award No. 16 of 1983. The 
additional bodies cited as employer respondents in the 
Union's schedule (and who are identified as objecting in 
common to the claim in the answers filed on 29 December 
1993) are all tertiary education institutions; the University 
of Western Australia, Murdoch University, Curtin Univer- 
sity of Tfechnology, W.A. School of Mines and the Western 
Australian College of Advanced Education (albeit these last 
two appear inaccurately cited so far as nomenclature is 
concerned). 

The difference between the named employers respondent 
to the Award and the bodies served with the claim by the 
Union (and thereby per section 29B(b) of the Industrial 
Relations Act 1979 parties to the application) may be of no 
practical consequence in the event drat the award in question 
is' 'common rule'' and the bodies party to an application fall 
within its scope. However that is not the case here. The 
matter of respondency of tertiary education employers to 
this Award (and another) was canvassed in reasons for 
decision of the Commission in Court Session in Application 
No's 1227-1046 (with this last being specific to the Award 
the subject of one of these applications here). It was 
conducted then that a federal award, the Higher Education 
General and Salaried Staff (Interim) Award 1989 [Print 
J0369] applied to the exclusion of the State awards; namely 
the Gardeners (Government) 1986 Award (No. 16 of 1983 
and the Cleaners and Caretakers (Government) Award 1975 
No. 32 of 1975 [(1983) 73 WAIG 570 at 571-2]. The orders 
which issued did not actually reflect this conclusion for 
some reason. But the record since then shows that the 
schedule of named employer respondents to the Gardeners 
(Government) 1986 Award No. 16 of 1983 was the subject 
of an order by (then) Negus C. in May 1993 which would 
have deleted the tertiary education institutions as respon- 
dents [(1993) 73 WAIG 1920]. It seems that there was some 
defect in the order and Negus C. issued ariother the next 
month [(1993) 73 WAIG 1920] which specified a schedule 
of respondents (13) in the form which now pertains. It 
appears this change proceeded by consent of the Union. 

In view of all this it is likely that the objection raised by 
Murdoch University in the answer filed on 16 December 
1993 has force and this named respondent (and the other 
tertiary education institutions respondent to die application 
for the matter) should be struck out as parties to this dispute. 
In the absence of any submissions on this matter having been 
put the parties will be given an opportunity to be heard on 
this subsequendy should any request it. 
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I turn now to the applications. What follows is a precis 
of developments in the Commission with respect to these 
applications. Some nine months after the applications were 
filed by the Union, it formally requested they be listed for 
hearing. Schedules particularising the relevant clauses 
sought to be amended were provided in respect of both 
applications at that time though limited to the wages part of 
the claims. There is no question the claims pursued were in 
fact so narrowed. 

The applications were listed for hearing some two weeks 
later. Further amended schedules of the variations sought 
were filed in the interim. On 7 September respondents on 
whose behalf the Department of Productivity and Labour 
Relations was acting as agent, sought a postponement of the 
hearing on a number of grounds. These largely went to the 
issue of reasons for decision on the 29 August 1994 by the 
Chief Commissioner in applications [No's 1557 and 1613 
of 1993] involving other awards. A conference pursuant to 
section 32 was convened by me on 12 September 1994. Its 
purposes were identified in the notice to the parties in terms 
of minimum outcomes. These included the establishment of 
any dispute over the application for a postponement of the 
hearing and particulars. 

The respondent's position in opposition to the claim was 
summarised as follows in the notation forwarded to the 
parties shortly after the conference concluded as follows. 

1. The awards in question have been seen tradition- 
ally as and treated as paid rates awards and the 
Commission should so find and dismiss the 
applications. 

2. Contingent on its arguments for the purposes of 
1. hereof the respondents are seeking to insert 
certain conditions of employment regulated by a 
general award into the two awards the subject of 
the claims here. 

3. In the event that the awards are in fact minimum 
rates awards and not paid rates awards as the 
respondents assert, the claims should not succeed 
unless the applicant union can demonstrate com- 
pliance with the Wage Fixing Principles with 
respect to minimum rates adjustments. 

It was established at the conference that the Union 
opposed the application for a postponement. In the interests 
of conciliation of this issue the respondents offered to agree 
to an operative date of the date of hearing as listed if the 
claims were successful provided the Union would consent 
to a two week postponement of the hearing. The Union 
rejected this proposition. So when the applications pro- 
ceeded to hearing the first issue to be determined was the 
respondents' request for a postponement. 

The decision of the Commission in such matters is one 
for the exercise of a discretionary judgement having regard 
for the competing interests of the parties. The respondents 
here complain essentially of the speed of the listing for 
hearing which, it was asserted, had taken them by surprise 
and would not allow of a determination of other applications 
recently filed by them for variations to these awards to insert 
conditions currently regulated by another award back into 
them so as "to restore integrity" to them. 

There is little substance to these arguments. The 
applications were served on the respondents last year. The 
claims as raised clearly went to a wage increase in the 
context of minimum rates awards and the Wage Fixing 
Principles. The respondents thus were on notice. The 
pursuance of issues such as paid rates and minimum rates 
was as open to the respondents then as now. Nor was I 
convinced that the fact that the Commission differently 
constituted had issued reasons going to declarations with 
respect to minimum rates/paid rates in relation other awards 
amounted to a circumstance of such moment that the balance 
of convenience would favour the respondents here against 
the competing interest of the applicant's members. And I 
was not convinced by the argument that there should be a 
postponement to facilitate the respondents proceeding on 
other applications to vary these awards. Indeed, given that 

the issue of minimum rates/paid rates was clearly raised by 
the applications a move to amend the respondents' answers 
here in the manner they say they have applied for recently, 
and separately, would probably have succeeded. This 
opportunity was not availed of and, in the absence of action 
by the respondents to avail themselves of other procedural 
avenues to expedite their cause as now advanced, I was not 
persuaded. The request for a postponement was denied. 

The issue to be determined then is whether the claims for 
an increase in wage rates of $8.00 per week under what is 
termed the "Arbitrated Safety Net Adjustment Principle" 
of the current Wage Fixing Principles should be ratified by 
the Commission. 

The Union submits that the awards in question fall in the 
category of minimum rates awards and are not paid rates 
awards. The respondents submit that both awards are in fact 
paid rates awards (and, in due course, their "integrity" as 
such would be restored through the further applications filed 
to amend them). 

Definitions of paid rates awards were preferred. Both 
sides referred to terms within the award and without in 
support of their competing claims. Both sides referred to the 
review of the Wage Fixing Principles in August 1994 [Print 
L4700]. Both sides referred to a decision of Fielding C. in 
support of their competing claims [(1990) 70 WAIG 1762]. 
The National Wage Review in 1989 [Print No. AH 8200] 
was raised for consideration as was the last State Wage Case 
decision [(1994) 74 WAIG 198]. I was also referred to a 
decision of the Commission in Court Session [(1994) 74 
WAIG 579] and decisions of the Full Bench [(1994) 74 
WAIG 38 and No. 678 of 1994 unreported]. Circulars 
containing administrative instructions applying to employ- 
ees in the public sector were identified and the Tack' of any 
prior enquiry by the Commission into the 'integrity' of these 
two awards as paid rates awards was raised as reason for a 
prima facie conclusion that they were not. 

Indeed the respective advocates appeared to have left no 
pebble unturned in their valiant efforts, respectively, to 
persuade the Commission as to the fact: that these two 
awards were not paid rates awards but minimum rates 
awards; that these two awards were not minimum rates 
awards but paid rates awards. 

This debate, and its tenor to some degree, is a cause for 
concern; particularly in the context of the application of the 
Wage Fixing Principles in this jurisdiction in 1994. Indeed, 
in my view, the nature of this dispute, should be the subject 
of a wider consideration by the Commission in Court 
Session in the context of the general administration of the 
Principles because of the apparent potential for derailing the 
reasonable and expected pursuit of the outcomes of 
structural reform and the enterprise based approach, particu- 
larly in the public sector. 

The dispute here is really a reflection of a downside of 
the legislatively required hinging of this Commission's 
functioning in matters of Wage Fixing Principles to 
decisions of the federal body and attempts to rigidly place 
interpretations as matters of law. The question of whether 
an award is to be categorized as paid rates or minimum rates 
is of moment in relation to particular avenues for wage 
benefits under the centralised wage fixing system. The $8.00 
per week Arbitrated Safety Net Adjustment per the National 
Wage Case through the current State Wage Fixing Principles 
is the case in point here. 

The question of what actually constitutes a paid rates 
award in the Western Australia jurisdiction has not been 
definitively prescribed or identified by this Commission. 
That probably reflects the fact that, unlike the federal 
jurisdiction, such awards have not been historically impor- 
tant or recognised formally through an actual clause in the 
terms in the awards. 

Not surprisingly the parties, in endeavours to interpret 
what is to apply, have resorted to a grafting of general 
comments and observations onto a set of (often contradic- 
tory and confusing) particulars drawn from particular 
awards and their records. 
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I have examined the records of these two awards as well 
as the terms therein. Interestingly, the record shows that the 
parties at times and jointly, have proceeded, stated or acted 
as if they were paid rates awards and at other times as if they 
were minimum rates awards. It seemed to depend on what 
outcomes were desired. 

For instance, an over award payment of $12.00 per week 
was paid for a time to employees covered by these awards. 
The respondents say that that is no longer the case and in 
any event, in some way quite inexplicable to me, the awards 
were not then nor should be seen now as minimum rates 
awards as a consequence and notwithstanding that an over 
award payment (as this surely was) must mean that the rates 
prescribed then in the award were not the total rate paid but 
a prescribed minimum. 

By 1990 though, the Union and the respondents were 
telling the Commission that these awards were paid rates 
awards. This agreed position was reflected in Fielding C's 
reasons for decision in these matters [(1990) 70 WAIG 1762 
at 1764]; a fact on which the respondents rely heavily for 
their assertion here that these awards are paid rates awards. 
But I am by no means convinced that Fielding C's comments 
can be the end of the matter. It appears that no arguments 
or detailed in submissions were put to him on the matter of 
a categorization of the awards, and the position of the parties 
then was predicated to some degree on the prospect of the 
Paid Rates Review in the federal jurisdiction and on the fact 
of what had happened already to claims of a similar nature 
involving government sector employees covered by awards 
which also contained what Fielding C. termed "total rates" 
of the kind in these (and other) awards. 

Nor am I convinced by the respondents that these awards 
are or perhaps will be paid rates awards by the success of 
the further applications made to amend them. The fact of a 
common conditions award applying to the employees 
covered by these awards and applications to now insert these 
(currently award regulated) conditions (back) into these 
awards seems to me to amount to a bureaucratic exercise. 
How the shifting of award regulated terms from one 
document to another converts one of those to "paid rates 
integrity" seems too facile to bear much consideration 
really. 

Having regard for all of this I have concluded as follows. 
The question of whether these awards are paid rates 

awards or minimum rates awards is not one which can be 
answered readily by reference to the records of these awards. 

In the absence of any definitive prescription of a paid rates 
award in the jurisdiction or elsewhere by application in this 
jurisdiction relevant to the development of awards in this 
State, there is no established precedent now to apply to these 
awards to establish them as paid rates awards. 

The distinction between paid rates awards and minimum 
rates awards found necessary in National Wage Cases has 
been imported into this jurisdiction per section 51 of the 
legislation. The distinction has been and is a basis for 
different outcomes under the Wage Fixing Principles. At 
different times, by reference to a desired outcome, parties 
have categorized awards as a matter of convenience. It is 
probable that the respective positions of the parties here as 
to the categorization of the awards, with the outcome of no 
pay increase for a paid rates award and a pay increase for 
a minimum rates award, reflects more of the same 
'convenience' but this time they don't agree on the desired 
outcome. 

It is relevant to note that the emphasis in the Wage Fixing 
Principles is on enterprise bargaining with paid rates awards 
having been identified as an impediment to enterprise 
bargaining and only to be tolerated with strict controls. 

There are other relevant considerations. 
Fielding C. found in 1990 that the employees covered by 

these awards were among "the lower paid workers in the 
public sector in this State". There is no reason to conclude 
that this is not the case still. The Arbitrated Safety Net 
Adjustment increase provided for in the Wage Fixing 
Principles is clearly aimed at lower paid employees who 
have not yet benefited from the opportunity to reach 

enterprise agreements. The parties here have failed to 
achieve any result through enterprise bargaining notwith- 
standing the length of time that avenue has been open under 
the Wage Fixing Principles. 

Further the (now) dispute over the categorization of the 
awards is acrimonious and a reflection of a breakdown of 
the pursuit of mature industrial relations outcomes. 

In the light of all this and perhaps even the fact that other 
legislation in this State now provides for employees and 
employers to settle terms and conditions of employment 
exclusive of the public glare and tests of the Wage Fixing 
Principles, there are serious questions of equity and fairness 
arising in relation to the lower paid employees affected here 
by a dispute over a categorization of awards which can not 
even be settled as a fact on the record or within the awards 
in their terms. 

It seems to me that in the absence of any compelling 
reason for determining that these awards are in fact paid 
rates awards and in consideration of good reasons going to 
section 26 of the Industrial Relations Act 1979, the Wage 
Fixing Principles and their relegation of and restrictions 
placed on paid rates awards as well as the objects of the act 
being for flie promotion of harmonious industrial relations, 
these awards should be declared minimum rates awards 
now. 

This question settled and there being no substantial 
argument advanced as to the tests required with respect to 
the claims for the wage increase per the Arbitrated Safety 
Net Adjustment Principle, I need only observe that these 
have been met. The amended claims will be endorsed. 

The operative date for the wage increases will be the date 
of hearing. 

Minutes will now issue. Opportunity for the parties to be 
heard on the matter of any parties to be struck out will be 
reserved. There will be a hearing/speaking to those minutes 
as required in the week beginning 17 October 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Library Board of W.A. and Others. 
No. 1568 of 1993. 

Cultural Centre Award 1987 
No. A 28 of 1988. 

COMMISSIONER S.A. KENNEDY. 
24 October 1994. 

Order. 
HAVING heard Ms S. Mayman and with her Ms S. Ellery 
on behalf of the applicant and Ms C. Baetge and later Mr 
B. Kirwan on behalf of the respondents, now therefore, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

That the Cultural Centre Award 1987 as amended be 
further varied in accordance with the following 
schedule with effect from the beginning of the first pay 
period on or after the 13th day of September 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



Schedule. 

1. Clause 16.—Wages: Delete subclause (1) of this clause 
and insert the following in lieu: 

(1) (a) The minimum weekly rates of wage payable 
to employees covered by this award shaU include an 
arbitrated safety net adjustment of $8.00 per week, in 
accordance with the following: 

Base Arbitrated Minimum 
Rate Safety Net Award 

Wage 
S S $ 

Cleaner 
1st year of employment 370.10 8.00 378.10 
2nd year of employment 374.10 8.00 382.10 
3rd year of employment 
and thereafter 378.30 8.00 386.30 

Groundskeeper 
1st year of employment 378.00 8.00 386.00 
2nd year of employment 385.60 8.00 393.60 
3rd year of employment 

and thereafter 393.70 8.00 401.70 
Attendant or Receptionist 

Attendant 
1st year of employment 394.30 8 nn dm tn 
2nd year of employment 402.70 8 
3rd year of employment 

and thereafter 411.10 8 
Security Officer 
1st year of employment 394.30 8 
2nd year of employment 402.70 8 
3rd year of employment 
and thereafter 411.10 8 

Assistant Supervisor 
1st year of employment 432.00 8 
2nd year of employment 440.20 8 
3rd year of employment 

and thereafter 448.40 8 
Installation Assistant 
1st year of employment 461.30 8 
2nd year of employment 468.40 8 
3rd year of employment 

and thereafter 476.30 8 
Attendant Supervisor 
1st year of employment 476.20 8 
2nd year of employment 

and thereafter 491.50 8 
Regional Attendant 
1st year of employment 432.00 8 
2nd year of employment 440.20 8 
3rd year of employment 
and thereafter 448.40 8.00 456.40 

exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and trav- 
elling time allowances and any other ancil- 
lary payments of a like nature prescribed by 
the award. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Hon. Premier of Western Australia and Others. 
No. 1578 of 1993. 

Gardeners (Government) 1986 Award No. 16 of 1983 
No. A 16 of 1983. 

COMMISSIONER SA. KENNEDY. 
24 October 1994. 

Order. 
HAVING heard Ms S. Mayman and with her Ms S. Ellery 
on behalf of the applicant and Ms C. Baetge and later Mr 
B. Kirwan on behalf of the respondents, now therefore, I the 
undersigned pursuant to the powers conferred by the 
Industrial Relations Act 1979, do hereby order— 

1. That the matter of striking out tertiary education 
institutions as parties to this application shall be 
reserved for a period of 5 days from the issue of 
these minutes during which time any request for 
a hearing on that shall be conveyed to the 
Commission and provided that if no such request 
is received within that time those parties shall be 
deemed struck out pursuant to section 27(1 )(j) of 
the Industrial Relations Act 1979. 

2. That the Gardeners (Government) 1986 Award 
No. 16 of 1983 as amended be further varied in 
accordance with the following schedule with 
effect from the beginning of the first pay period 
on or after the 13th day of September 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

.00 410.70 

.00 419.10 

.(X) 402.30 

.00 410.70 

.00 419.10 

.00 440.00 

.(X) 448.20 

.00 456.40 

.(X) 469.30 
00 476.40 

00 484.30 

00 484.20 

00 499.50 

00 440.00 
00 448.20 

(b) (i) The minimum award set out in this clause 
includes an Arbitrated Safety Net Adjust- 
ment (ASNA) of $8.00 per week available in 
accordance with the December 1993 State 
Wage Decision, and is included to produce 
the new "Minimum Award Rate." 

(ii) Consistent with the requirements of the 
December 1993 State Wage Etecision, the 
ASNA is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
award, or overaward or enterprise agreement) 
in excess of the relevant minimum rates 
(classification rate and supplementary pay- 
ment) established throught the minimum 
rates adjustment progress. 

(iii) "Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus" or any term 
whatsoever), which an employee would 
receive in excess of the "Minimum Award 
Rate". Provided that such payment shall 

Schedule. 
1. Clause 25.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu: 
(1) The minimum weekly rates of wage payable to 

employees covered by this award shall include an $8.00 
per week arbitrated safety net adjustment in accordance 
with the following: 
Part A—All Employees Except Those Employed by 

the Ministry of Education. 
Base Arbitrated Minimum 
Rate Safety Net Award 

Wage 
$ $ $ 

(a) Level One 
Comprehends the following 
classes of work 

Gardener/Ground Attendant 
(Grade 2) 

Labourer (Maintenance and 
General) 

Mower Operator (Walk 
Mower) 

1st year of employment 372.70 8.00 380.70 
2nd year of employment 376.50 8.00 38450 
3rd year of employment and 
thereafter 380.60 8.00 388.60 



Bass Arbitrated Mintaium 
Rate Safety Net Award 

Wage 
$ $ $ 

Level Two 
Comprehends the following 
classes of work 

Assistant on Rubbish Vehicle 
Gardener/Grounds Attendant 
(Grade 1) 

1st year of employment 377.30 8.00 385.30 
2nd year of employment 381.30 8.00 389.30 
3rd year of employment and 
thereafter 385.10 8.00 393.10 

Level Three 
Comprehends the following 
classes of work 

Concrete Finisher, Slab and 
Kerb Layer 

Machinery Operators 
—Rotary Hoe (not attached to 

tractor) 
—Tractor Pneumatic Tyred 

Class 1 (without power- 
operated attachments) 

Maintenance Attendant 
Power-operated Portable Saw 
1st year of employment 388.10 8.00 396.10 
2nd year of employment 391.90 8.00 399.90 
3rd year of employment and 
thereafter 395.80 8.00 403.80 

Level Four 
Comprehends the following 
classes of work 

Assistant Mechanical 
Maintenance Attendant 
Machinery Operators 
—Power Roller 
—Tractor (Pneumatic TVred) 

(with power-operated at- 
tachments Classes 1-5) 

—Tractor (Pneumatic Tyred) 
(without power-operated 
attachments Classes 2-5) 

Motor Vehicle Driver (less 
than 1.2 tonnes) 

Mower Operator 
—Rider Mower 
—Walk Mower (In Charge of 

vehicle) Grades 1 and 2) 
Senior Gardener/Ground At- 
tendant 

Senior Maintenance Atten- 
dant 

1st year of employment 399.60 8.00 407.60 
2nd year of employment 403.70 8.00 411.70 
3rd year of employment and 
thereafter 407.30 8.00 415.30 

Level Five 
Comprehends the following 
classes of work 

Machinery Operator 
—Tractor (Pneumatic Tyred 

with power-operated at- 
tachments Class 6 and up to 
230 hp) 

Motor Vehicle Driver (over 
1.2 tonnes and below 3 ton- 
nes) 

Tractor Mower Operator 
1st year of employment 402.20 8.00 410.20 
2nd year of employment 406.00 8.00 414.00 
3rd year of employment and 
thereafter 409.50 8.00 417.50 

Motor Vehicle Driver (over 3 
tonnes and less than 6 ton- 
nes) 

Rider Mower (In charge of 
Vehicle) 

1st year of employment 406.90 8.00 414.00 
2nd year of employment 410.80 8.00 418.80 
3rd year of employment and 
thereafter 414.40 8.00 422.40 

Level Six 
Comprehends the following 
classes of work 

Tradesperson Gardener 
1st year of employment 417.80 8.00 425.80 
2nd year of employment 423.00 8.00 431.00 
3rd year of employment and 
thereafter 427.20 8.00 435.20 

Base Arbitrated Minimum 
Rate Safety Net Award 

Wage 
$ $ $ 

Level Seven 
Comprehends the following 
classes of work 

Horticulturist (Certificated) 
Senior Mower Operator 
(BMA) 
1st year of employment 436.40 8.00 444.40 
2nd year of employment 440.50 8.00 448.50 
3rd year of employment and 
thereafter 444.50 8.00 452.50 

Level Eight 
Comprehends the following 
classes of work 

Foreperson Grade 2 
1st year of employment 466.90 8.00 474.90 
2nd year of employment 472.00 8.00 480.00 
3rd year of employment and 
thereafter 476.50 8.00 484.50 

Level Nine 
Comprehends the following 
classes of work 

Estate Foreperson (Ho- 
meswest) 

Foreperson Grade 1 
1st year of employment 495.70 8.00 503.70 
2nd year of employment 500.80 8.00 508.80 
3rd year of employment and 
thereafter 505.30 8.00 513.30 

(b) (i) The minimum award set out in this clause 
includes an Arbitrated Safety Net Adjust- 
ment (ASNA) of $8.00 per week available in 
accordance with the December 1993 State 
Wage Decision, and is included to produce 
the new "Minimum Award Rate." 

(ii) Consistent with the requirements of the 
December 1993 State Wage Decision, the 
ASNA is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
award, or overaward or enterprise agreement) 
in excess of the relevant minimum rates 
(classification rate and supplementary pay- 
ment) established through the minimum rates 
adjustment progress. 

(iii) "Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus" or any term 
whatsoever), which an employee would 
receive in excess of the "Minimum Award 
Rate". Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and trav- 
elling time allowances and any other ancil- 
lary payments of a like nature prescribed by 
the award". 

Part B—All Employees Employed by the Ministry of 
Education. 

Base Arbitrated Minimum 
Rate Safety Net Award 

(c) Level One 
Nil 
Level Two 
AssistantGardener/Handyper- 
son 

1st year of employment 380.30 8.00 388.30 
2nd year of employment 383.60 8.00 391.60 
3rd year of employment and 
thereafter 386.70 8.00 394.60 

Level Three 
Gardener/Handyperson 
Gardener/Pool Maintenance 
Officer 

1st year of employment 387.10 8.00 395.10 
2nd year of employment 391.10 8.00 399.10 
3rd year of employment and 
thereafter 395.30 8.00 403.30 
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Base Arbitrated Minimum 
Rate Safety Net Award 

Wage 
S S $ 

408.40 8.00 416.40 
41220 8.00 42020 
416.00 8.00 424.00 

439.40 8.00 447.40 
444.70 8.00 452.70 
449.10 8.00 457.10 

Level Four 
Gardener/Ride on Mower Op- 
erator 

Handyperson 
1st year of employment 396,40 8.00 
2nd year of employment 400.00 8.00 
3rd year of employment and 
thereafter 404.20 8.00 

Level Five 
Senior Gatdener/Handyper- 
Senior Gardener/Pool Main- 
tenance Officer 

Handyperson (Belmont SHS) 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

Level Six 
Horticulturist (Certificated) 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 

(d) (i) The minimum award set out in this clause 
includes an Arbitrated Safety Net Adjust- 
ment (ASNA) of $8.00 per week available in 
accordance with the Etecember 1993 State 
Wage Decision, and is included to produce 
the new "Minimum Award Rate." 

(ii) Consistent with the requirements of the 
December 1993 State Wage Decision, the 
ASNA is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
award, or overaward or enterprise agreement) 
in excess of the relevant minimum rates 
(classification rate and suppplementary pay- 
ment) established through the minimum rates 
adjustment process. 

(iii) "Overaward Payment" is defined as the 
amount (whether it be termed "overaward 
payment", "attendance bonus" or any term 
whatsoever), which an employee would 
receive in excess of the "Minimum Award 
Rate". Provided that such payment shall 
exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and trav- 
elling time allowances and any other ancil- 
lary payments of a like nature prescribed by 
the award. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973 
MONUMENTAL MASONRY INDUSTRY AWARD 

1989 
No. A 36 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
1987 

No. R 14 of 1978. 
BUILDING TRADES AWARD 1968 

No. 31 of 1966. 
EARTH MOVING AND CONSTRUCTION AWARD 

No. 10 of 1963. 
BUILDING TRADES (GOVERNMENT) AWARD 1968 

No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 

Transfield WA Pty Ltd and Others 
No. 893 of 1994. 

Engine Drivers* (Building and Steel Construction) Award 
No. 20 of 1973. 

Bellevue Monumental Works Pty Ltd and Others 
No. 894 of 1994. 

Monumental Masonry Industry Award 1989 
No. A 36 of 1987. 

Adsigns Pty Ltd and Others 
No. 895 of 1994. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978 

Coca Cola Bottlers (Perth) Pty Ltd and Others 
No. 896 of 1994. 

Building Trades Award 1968 
No. 31 of 1966 

Bell Basic Industries Ltd and Others 
No. 897 of 1994. 

Earth Moving and Construction Award 
No. 10 of 1963. 

Minister for Works and Others 
No. 898 of 1994. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
10 October 1994. 

Reasons for Decision. 
Given extemporaneously at the conclusion of the 

proceedings, taken from the transcript as edited by the 
Commission.) 

THE COMMISSIONER: These are applications to increase 
expense related allowances within a number of awards. I am 
satisfied that the applications fit within the State Wage 
Principles and it is not suggested otherwise. In particular, 
the schedule of calculations which has become exhibit 1 
shows that the allowances are being adjusted in the manner 
that they have customarily been adjusted over time and 
accordingly I find that there is no impediment to the 
applications being granted. 

In relation to dates of operation, in my view the issues are 
to be decided as follows: I will deal firstly with application 
895 of 1993, that being an application to vary the Building 
Trades (Construction) AwanJ 1987. The union claims an 
operative date of 31 August 1994, that being the date of 
application. 
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The reasons for the claim relate to the award's nexus with 
the counterpart National Building and Construction Industry 
Award and that that award has correspondingly been varied. 
I am informed that the date of variation of that award is 24 
August 1994. 

The applicant's claim for a date of operation in this award 
which is the date of application is agreed to by the 
respondents to the award. Accordingly that award will be 
varied in accordance with the agreement of the parties and 
the operative date of the variation will be the first pay period 
on or after 31 August 1994. 

Application 893 of 1994 is an application to vary the 
Engine Drivers (Building and Steel Construction) Award 
No. 20 of 1973. The applicant seeks an operative date of 31 
August 1994. It is noted that the respondents represented by 
Mr McLean, who are members of the Master Builders' 
Association of Western Australia (Union of Employers), 
agree to an operative date of 31 August 1994 but the 
respondents represented by Mr Cooke do not. 

I am grateful to the parties for canvassing the history that 
they have. The principle of the operative date in an 
application such as this was dealt with previously by the 
Commission in 1993 (73 WAIG 2690) and in my view the 
principles which the Commission stated in granting a 
retrospective operative date on that occasion are equally 
applicable on this occasion. I adopt the reasoning that I gave 
in 1993 and the operative date for the variation to the Engine 
Drivers (Building and Steel Construction) Award No. 20 of 
1973 will be the first pay period on or after 31 August 1994. 

Application 897 of 1994 is an application to vary the 
Earth Moving and Construction Award. The applicant seeks 
an operative date of 31 August 1994, once again being the 
date of application. The submissions of the parties over the 
years have informed the Commission that the award with 
which this award has a nexus is the federal award known as 
the AWU Construction and Maintenance Award 1987. It 
appears that once again that award has not been varied and 
has not been varied for some time, as I understand it, in 
relation to matters such as this. Accordingly, and as I 
indicated on an earlier occasion ((1993) 73 WAIG 2693), it 
seems to some extent unfair to use that circumstance to 
prejudice the parties to this award. 

The Commission has been informed that corresponding 
amendments have been made to the AWU Construction and 
Maintenance Award 1989. I do not conclude that the 1989 
AWU Award is an award with which this award has a nexus 
but it does seem to me that the fact that that award has been 
varied for the adjustment of these allowances is a relevant 
consideration when considering the operative date for this 
amendment. It seems to me in those circumstances that the 
request that the date of operation be the date of application 
is fair and accordingly the operative date of the amendment 
will be the first pay period on or after 31 August 1994. 

In relation to application 894 of 1994, an application to 
vary the Monumental Masonry Industry Award 1989, there 
is agreement between the parties that the operative date be 
the first pay period on or after today's date and the 
Commission therefore grants that as the operative date. 

Similarly, in relation to application 896 of 1994 the 
Building Trades Award 1968 and application 898 of 1994 
the Building Trades (Government) Award 1968, the opera- 
tive date will be the first pay period on or after today's date 
by agreement between the parties. 

Minutes of proposed order now issue. 

Appearances: Ms M. Tome appeared on behalf of the 
applicants. 

Mr M. McLean appeared for respondents members of the 
Master Builders' Association of Western Australia (Union 
of Employers). 

Mr P. Cooke and Mr L. Joyce appeared for respondents 
members of the Chamber of Commerce and Industry of 
Western Australia. 

Mr S. Majeks appeared for respondents in application 898 
of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Transfield WA Pty Ltd and Others. 
No. 893 of 1994. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

COMMISSIONER A.R. BEECH. 
13 October 1994. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr P Cooke and Mr M McLean on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders— 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 31st August 
1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 22.—Allowance for Travelling and Employ- 

ment in Construction Work: Amend paragraphs (l)(a), 
(l)(b), (l)(c) and subclause (2) of this clause by deleting the 
amounts of $10.70, 58 cents, 58 cents, and 58 cents and 
inserting in lieu the amounts of $11.00, 60 cents, 60 cents 
and 60 cents respectively. 

2. Clause 23.—Distant Work: Amend paragraph (4)(a) 
and subclause (7) of this clause by deleting the amounts of 
$21.80 and $12.90 and inserting in lieu the amounts of 
$22.40 and $13.30 respectively. 

3. 2nd Schedule—Schedule of Respondents: Delete this 
schedule and insert in lieu the following: 

2nd Schedule—Schedule of Respondents. 
Master Builders Association of W.A. 
Civil and Civic Pty Ltd 
J.O. Clough and Sons Pty Ltd 
C. and E. Constructions 
A.V. Jennings Ltd 
Tom's Crane and Plant Hire 
Transfields W.A. Pty Ltd 
Sabemo W.A. Pty Ltd 
Frankipile Australia Pty Ltd 
Electric Power Transmission Pty Ltd 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Die Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 

Bellevue Monumental Works Pty Ltd and Others. 
No. 894 of 1994. 

Monumental Masonry Industry Award 1989 
No. A 36 of 1987. 

COMMISSIONER A.R. BEECH. 
13 October 1994. 

HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr L Joyce on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Monumental Masonry Industry Award, 
1989, be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 10 October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Wages: Amend paragraph (6)(a) of this 

clause by deleting the amount of $17.00 and inserting in lieu 
the amount of $17.30. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 

Adsigns Pty Ltd and Others. 
No. 895 of 1994. 

Building Trades (Construction) Award 1987 
No. R 14 of 1978. 

COMMISSIONER A.R. BEECH. 
13 October 1994. 

HAVING heard Ms M. Tome on behalf of the Applicants 
and Mr M. McLean and Mr L Joyce on behalf of the 
Respondents, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the Building Trades (Construction) Award 
1987 No. R 14 of 1978, be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after 31 August 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Rates of Pay: Delete subclause (6) of this 

clause and insert in lieu the following: 
(6) Tool Allowance 

Tool allowances shall be paid to tradesmen as 
prescribed hereunder:— 

Per Week 
$ 

Carpenters, Joiners, Plumbers, 
Stonemasons, Stoneworkers 17.30 

Plasterers, Fixers 14.30 
Bricklayers 12.40 
Roof Tile Fixers 9.10 
Signwriters, Painters, Glaziers 4.30 

2. Clause 12A.—Fares and Travelling (Except Plumbers): 
Amend subclause (2), subparagraph (5)(b)(ii) and subclause 
(11) of this clause by deleting the amounts of $10.70, 32 
cents and 58 cents and inserting in lieu the amounts of 
$11.00, 33 cents and 60 cents respectively. 

3. Clause 12B.—Fares and Travelling—Plumbers Only: 
Amend subclauses (2) and (3) and paragraph (5)(a) of this 
clause by deleting the amounts of 32 cents, 58 cents and 
$7.00 and inserting in lieu the amounts of 33 cents, 60 cents 
and $7.20 respectively. 

4. Clause 21.—Living Away From Home—Distant 
Work: Amend paragraphs (4)(b), (6)(a) and (7)(b) of this 
clause by deleting the amounts of $12.90, $21.80, $105.10, 
and $15.10 and inserting in lieu the amounts of $13.30, 
$22.40, $106.30 and $15.30 respectively. 

5. Clause 33.—Compensation for Clothes and Tools: 
Amend paragraph (2)(a) of this clause by deleting the 
amount of $992.00 and inserting in lieu the amount of 
$1009.00. 

6. Appendix B—Wagerup Alumina Refinery Construc- 
tion Site: Delete paragraphs (a), (b) and (c) of subclause 
3.—Travelling Allowance of this Appendix and insert in 
lieu the following: 

(a) For those employees residing in the 
Waroona township (including a caravan 
park) or the construction camp 11.00 

(b) Employees other than provided for in 
subclause (a) and who travel from a 
point— 

(i) Up to 32km radius from the job site 21.60 
(ii) 32km-50km radius from the job 

site 28.90 
(iii) 50km-68km radius from the job 

site 35.60 
(iv) Over 68km radius from the job site 50.10 

(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
to travel to and from the job and who is required 
to travel by the shortest possible route a distance 
of more than 60 kilometres from his/her home to 
the job shall be paid an allowance of $35.60 per 
day and such an employee who is required to 
travel by the shortest possible route a distance of 
more than 80 kilometres from his/her home to the 
job shall be paid an allowance of $50.10 per day. 

7. Appendix C—Pinjarra and Kwinana Alumina Refiner- 
ies: Delete paragraphs (a), (b) and (c) of subclause 
3.—Travelling Allowance of this Appendix and insert in 
lieu the following: 

(a) For those employees residing in the 
Pinjarra township 11.00 

(b) Employees other than provided for in 
subclause (a) and who travel from a 
point— 

(i) Up to 32km radius from the job site 21.60 
(ii) 32km-50km radius from die job 

site 28.90 
(iii) Over 50km radius from the job site 35.60 
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(c) Notwithstanding the foregoing, an employee who 
is not provided with transport by his/her employer 
to travel to and from the job and who is required 
to travel, by the shortest possible route, a distance 
of more than 60 kilometres from his/her home to 
the job, shall be paid an allowance of $35.60 per 
day and such an employee who is required to 
travel by the shortest possible route, a distance of 
more than 80 kilomtres from his/her home to the 
job shall be paid an allowance of $50.10 per day. 

8. Schedule B—Respondents: Delete this Schedule and 
insert in lieu the following: 

Schedule B—Respondents. 

Adsigns Pty Ltd 
All Ready Surfacing Co Pty Ltd 
Apollo Construction 
Arcus Pty Ltd 
Associated Shopfitters Pty Ltd 
Aurora Painting 
Austral Insulation Pty Ltd 
Construction Contractors Association of Western Aus- 

tralia 
Baker A J and Sons Pty Ltd 
Bell Brothers 
Belmont Salvage Yard 
Belmont Shire Council 
Bergen C and Co 
Best and Son Holding Pty Ltd 
Bestobell 
The Blue Army 
Bonanza Reinforcing 
Bond Corporation Pty Ltd 
Brambles Manford 
Bric-Bloc Constructions Pty Ltd 
Banning Brothers Pty Ltd 
Busby W F and Co 
Cataldo 
Chiricosta C and T 
Citra Constructions Pty Ltd 
City of Stirling 
Civil and Civic Pty Ltd 
Clarity Screen Print • 
Colour Circle Pty Ltd 
Community Builders Pty Ltd 
Contrax (1945) Pty Ltd 
Coogee Painting Services 
Coote A D and Co 
Crommelin Chemicals Pty Ltd 
Crystal Plumbing 
D'Alesio MDBM Contractors 
D'Ercole and Co 
De Santis T and R 
Diploma Homes 
Doro Painting Contractors 
Doust H A Pty Ltd 
Electric Power Transmission 
Ellis Concrete Construction 
EPS Industries 
Fairway Painting Contractors 
Forster J V and P A 
Fremantle Scaffolding 
Fremantle Sheeting Piping Contractors 
Galvin Roy and Co Pty Ltd 
Gardner Peter J 
Geraldton Building Co (Port Hedland) Pty Ltd 
Gill Neil F 
Hardie James and Co Pty Ltd 
Hart S W and Co Pty Ltd 
Henk and Co 
John Holland (Constructions) Pty Ltd 
Hugall and Hoile Pty Ltd 
Hunter Douglas Ltd 
Hurll J Norman and Co (Aust) Pty Ltd 
Industrial Roofing Contractors Kounis Pty Ltd 
Interform Pty Ltd 
Iris Painting Co Pty Ltd 
Interstruct Pty Ltd 

Jaco Painting 
Jason Industries Ltd 
Jeb Scaffolding Co 
Kalgoorlie Town Council 
M Kilgren and Co 
Leighton Contractors Pty 
Lidco Distributors (WA) Pty Ltd 
Lyons and Peirce Pty Ltd 
GKN Lysaght Pty Ltd 
Marblecrete Co 
Marie and Co Painters 
The Master Builders' Association of WA (Union of 

Employers) 
The Master Painters', Decorators' and Sign writers' 

Association of WA, Industrial Union of Employers, 
The Master Plasterers' Association of WA (Union of 

Employers) 
The Master Plumbers' Association of WA (Union of 

Employers) 
Midland Cement Products 
J H and A L Mitchell and Co 
Modular Metals Pty Ltd 
Mount Lawley Concrete Co Pty Ltd 
Olsen Constructions 
O'Donnell Griffin Pty Ltd 
Osbome Terrazzo Pty Ltd 
Parri Guido 
Perth Outdoor Centre Pty Ltd 
Peter Excavation and Demolition 
Patio Makers The 
Paul's Outdoor Leisure Centre 
Peel Estate Builders 
Perth City Council 
Regency Decor 
J and K Reinforcings Pty Ltd 
Road Marking Specialists 
C S Roofing 
R and J Roofing and Repairs 
Roy Galvin and Co Pty Ltd 
Sabemo (WA) Pty Ltd 
Scotch Signwriting Service 
Shaft Airconditioning Co 
Spectrum Painting Service 
Springdale Comfort Pty Ltd 
Siesta Park Tourist Resort 
St James Painting Service 
M Silver and Son Pty Ltd 
Squeez Crete Pump Hire 
Stateside Hire and Site Services Pty Ltd 
Steel Main Pty Ltd 
Stegbar (WA) Pty Ltd 
Subiaco Painting Service 
Swan Irrigation 
Swan Plumbing Service Pty Ltd 
Taylor Woodrow (Aust) Pty Ltd 
Tarten Painting Contractors 
Thiess Bros 1% Ltd 
Thompson Watson and Carruthers 
The Tfcrcon Co Pty Ltd 
Transfield (WA) Pty Ltd 
Trittons Albany 
M T Vocisano Nominees Pty Ltd 
K Vilips and Co Pty Ltd 
WA Gravel and Paving Pty Ltd 
Wallpaper House The 
Wallpaper World and Furnishing Fabrics 
Wattle Grove Painting Services 
WA Salvage Demolition Pty Ltd 
West Australian Insulation Co 
Western Irrigation Pty Ltd 
West Swan Formwork Pty Ltd 
G Wickhams 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Coca Cola Bottlers (Perth) Pty Ltd and Others. 
No. 896 of 1994. 

Building Trades Award 1968 
No. 31 of 1966. 

COMMISSIONER A.R. BEECH. 
25 October 1994. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicants 
and Mr L Joyce on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades Award 1968 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 10th October 
1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 10.—Wages: Amend subclause (3) of this 

clause by deleting the amounts of $12.20, $14.10, $17.00, 
$8.60, $17.00, $4.20, $4.20 and $4.20 and inserting in lieu 
the amounts of $12.40, $14.30, $17.30, $8.70, $17.30, $4.30, 
$4.30 and $4.30 respectively. 

2. Clause 14.—Fares and Travelling Time: Amend 
paragraphs (l)(c), (l)(d) and subclause (2) of this clause by 
deleting the amounts of 58 cents, $10.70 and 58 cents and 
inserting in lieu the amounts of 60 cents, $ 11 .CM) and 60 cents 
respectively. 

3. Clause 23.—Distant Work: Amend paragraph (6)(a) 
and subclause (9) of this clause by deleting the amounts of 
$21.80 and $10.70 and inserting in lieu the amounts of 
$22.40 and $11.00 respectively. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch 
and 

Bell Basic Industries Ltd and Others. 
No. 897 of 1994. 

Earth Moving and Construction Award 
No. 10 of 1963. 

COMMISSIONER A.R. BEECH. 
13 October 1994. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr L Joyce on behalf of the Respondents, the Commission, 

pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders— 

That the Earth Moving and Construction Award be 
varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after 31 
August 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 17.—Living Away From Home Allowance: 

Amend paragraph (4)(a) and subclause (7) of this clause by 
deleting the amounts of $21.80 and $10.70 and inserting in 
lieu the amounts of $22.40 and $11.00 respectively. 

2. Clause 23.—Travelling Allowance: Amend para- 
graph (l)(a) and subclause (2) by deleting the 
amounts of $10.70, $4.70, $8.60, $10.70 and 
$ 12.80 and inserting in lieu the amounts of $ 11.00, 
$4.80, $8.80, $11.00 and $13.20 respectivdy. 

3. Schedule B—Respondents: Delete this schedule 
and insert in lieu the following: 

Schedule B—Respondents. 
Bell Bros Pty Ltd 
Caratti, S and M 
Goldfields Contractors Pty Ltd 
Hot Mix Ltd 
Moore Road Machinery (WA) Pty Ltd 
Perron Bros Pty Ltd 
Rhodes, D F D Pty Ltd 
Ryan, A J 
R J Vincent and Co 
K S Ditchfield 
Messrs W Russell Baxter and Co 
Messrs Prince Brothers 
Malcolm Watson 
R & N Palmer Pty Ltd 
Leighton Contractors Pty Limited 
Multiplex Constructions Pty Ltd 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others 
and 

Minister for Works and Others. 
No. 898 of 1994. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
13 October 1994. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicants 
and Mr S Majeks on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Building Trades (Government) Award 1968 
be varied in accordance with the following Schedule 



and that such variation shall have effect from the on behalf of the other Respondents, and by consent, the 
beginning of the first pay period commencing on or Commission, pursuant to the powers conferred on it under 
after 10 October 1994. the Industrial Relations Act 1979 hereby orders— 

(Ssd) A.R. BEECH, That the Hairdressers Award 1989 be varied in 
l-k-s-J Commissioner. accordance with the following Schedule and that such 

variation shall have effect from the beginning of the 
first pay period commencing on or after the 2nd day of 
November, 1994. 

Schedule. 

1. Clause 9.—Wages: Amend paragraphs (2)(a), (2)(b), 
(2)(c), (2)(d), (2)(e) and (2)(f) of this clause by deleting the 
amounts $12.20, $14.10, $17.00, $17.00, $4.20 and $4.20 
and inserting in lieu the amounts of $12.40, $14.30, $17.30, 
$17.30, $4.30 and $4.30 respectively. 

2. Clause 14A.—Fares and Travelling Time (Other Than 
Distant Work): Amend paragraph (l)(a) and subclause (5) 
of this clause by deleting the amounts of $10.70 and 58 cents 
and inserting in lieu the amounts of $11.00 and 60 cents 
respectively. 

3. Clause 14B.—Fares and Travelling—Plumbers: 
Amend subclause (3) and paragraph (5)(a) by deleting the 
amounts of 58 cents and $7.10 and inserting in lieu the 
amounts of 60 cents and $7.30 respectively. 

4. Clause 15.—Apprentices: Delete subclause (14) of this 
clause and insert in lieu the following: 

(14) On the completion of the probationary period an 
apprentice shall be supplied with tools as selected 
by the foreman up to the value of— 
Carpentry and Joinery— $ 
Joiners Shop 159.70 
Other 173.90 
Plumbing 150.40 
Painting, Signwriting and Glazing 48.50 
Bricklaying 108.00 
Plastering 119.20 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 

Schedule. 

Clause 11.—Wages: 

(A) Delete subclause (1). 

(B) Renumber subclause (2) and subclause (3) as 
subclause (1) and subclause (2). 

(C) Insert a new subclause (3) in the following terms: 

(3) (a) The rates of wage set out in paragraph (b) of 
this subclause reflects a total rate for ordinary 
hours of work Monday to Saturday inclusive. 
This total rate is comprised of a notional base 
rate plus a 10% all purpose loading in lieu of 
the penalties which applied prior to the first 
pay period on or after 1st March, 1993 for 
work performed in ordinary hours on the one 
night of late trading and on Saturday. 

(b) The minimum wage payable for ordinary 
hours to employees bound by this Award 
from the first pay period on or after 1st May, 
1995 shall be as follows: 

Safety Award 
Base Net Ad- Rate 
Bate just- Per 
Per ment Week 

Week 

HAIRDRESSERS AWARD 1989 
No. A 32 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The West Australian Hairdressers' and 
Wigmakers' Employees' Union of Workers 

The Master Ladies Hairdressers' 
Industrial Union of Employers of W.A. 

and Others 

No. 547 of 1994. 

Hairdressers Award 1989 
No. A 32 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

9 November 1994. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and Mr L. Marshall on behalf of the Master Ladies 
Hairdressers' Industrial Union of Employers of W.A., Mr T. 
Crossley on behalf of the Master Gentlemen's Hairdressers' 
Association of W.A. Union of Employers and Ms C. Brown 

(i) Full Time— 
Principal 489.40 8.80 498.20 
Senior 458.90 8.80 467.70 

The above rates include an amount for 
a Safety Net Adjustment of $8.00 (plus 
an amount of $0.80 as an allowance 
calculated in accordance with paragraph 
(a) above) awarded in accordance with 
the State Wage Decision 1993 which 
may be absorbed into over award pay- 
ments existing as at 1st June, 1994. 

The Award Rate set out in this sub- 
clause, which includes the Safety Net 
Adjustment also set out in this sub- 
clause, shall be paid for all purposes of 
the Award. 
Part Time— 

(ii) 
Principal 13.11 per hour 
Senior 12.31 per hour 

(iii) Casual— 
Principal 15.73 per hour 
Senior 14.77 per hour 



INDUSTRIAL SPRAYPABVTTNG AND 
SANDBLASTING AWARD 1991 

No. A 33 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers 

and 

Blastcoaters Pty Ltd and Others. 

No. 906 of 1994. 

Industrial Spraypainting and Sandblasting Award 1991. 

No. A 33 of 1987. 

COMMISSIONER A.R. BEECH. 

25 October 1994. 
Order. 

HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr L Joyce on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Industrial Spraypainting and Sandblasting 
Award 1991 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on 
or after 18 October 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 18.—Living Away From Home—Distance 
Work: Amend paragraphs (4)(b), (6)(a) and (7)(b) by 
deleting the amounts of $12.90, $21.80, $105.10 and $15.10 
and inserting in lieu the amounts of $13.30, $22.40, $106.30 
and $15.30 respectively. 

2. Clause 31.—Compensation for Clothes and Tools: 
Amend paragraph (2)(a) of this clause by deleting the 
amount of $992.00 and inserting in lieu the amount of 
$1,009.00. 

3. Clause 47.—Fares and Travelling: Amend subclause 
(2), subparagraph (5)(b)(ii) and subclause (10) of this clause 
by deleting the amounts of $10.70,32 cents and 58 cents and 
inserting in lieu the amounts of $11.00,33 cents and 60 cents 
respectively. 

MEAT INDUSTRY (WESTERN AUSTRALIAN LAMB 
MARKETING BOARD) AWARD, 1981 

No. A 37 of 1981. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Australasian Meat Industry Employees' Union, Industrial 
Union of Workers, West Australian Branch 

and 
Western Australian Meat Marketing Corporation. 

No. 791 of 1994. 
Meat Industry (Western Australian Lamb Marketing Board) 

Award, 1981. 
No. A 37 of 1981. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
24 October 1994. 

Order. 
HAVING heard Mr T.R. Kucera on behalf of the Applicant 
and Mr P. Wishart on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders— 

That the Meat Industry (Western Australian Lamb 
Marketing Board) Award, 1981 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 26th September, 
1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 31.—Skills Acquisition insert a new clause 31A as 
follows: 

31 A. Classification Structure 
2. Clause 8.—Rates of Wages: Delete this clause and 

insert in lieu thereof the following: 
8.—Rates of Wages. 

(1) Rates: 
The following are the minimum weekly rates of 

wages payable to employees covered by this 
Award and shall include an Arbitrated Safety Net 
Adjustment of $8.00 per week as expressed 
hereunder. 

The $8.00 Arbitrated Safety Net Adjustment 
shall be absorbed against any amount currently 
paid whether by over award payment (except 
Additional Payment resulting from Minimum 
Rates Adjustment) or enterprise agreement in 
excess of the rates expressed hereunder. 

Base Supple- Addi- Award 
Rate mentaiy tional Rate 

Payment Payment 
(Over 

Award) 
$ $ $ $ 

(a) Entry Level 333.80 8.00 — 341.80 
(Relativity of 80% of 
C10 rate in Metal Trades 
(General) Award) 

(b) Level 1 319.20 53.40 — 372.60 
(Aligned with €12 rate in 
Metal Trades (General) 
Award with relativity of 
87.4% of C10 rate) 

(c) Level 2 337.40 56.10 3.20 396.70 
(Aligned with C11 rate in 
Metal Trades (General) 
Award with relativity of 
92.4% of C10 rate) 
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Payment Payment 
(Over 

(d) Level 3 365.20 60.00 — 425.20 
(Aligned with CIO rate in 
Metal Trades (General) 
Award with relativity of 
100%) 
(2) Divisor: 

Payment of hourly wages shall be calculated on 
the basis of a 40 hour divisor. 

(3) Junior Employees: 
Junior employees shall be paid the minimum 

weekly rates based on the percentages of the total 
wage applicable to the adult classification for the 
work being performed. 

% 
Under 18 years of age 60 
18 to 19 years of age 70 
19 to 20 years of age 80 
20 to 21 years of age 90 

3. Clause 31.—Skills Acquisition: Immediately following 
this clause insert a new clause as follows: 

31 A.—Classification Structure. 
The skills required in the workplace are broadly 

grouped into the following levels of the classification 
structure. 

Entry Level—80% of the Trade Rate (C10). 
New employees at this level are undertaking 

on-the-job training during an initial period of employ- 
ment of six months. Such training may include 
information on the company or enterprise, occupational 
health and safety requirements, plan layout, quality 

' - control/assurance production techniques, work and 
documentation procedure, training requirements and 
career path opportunities. An employee would also be 
expected to demonstrate that he/she has the attitude and 
ability to work in a team environment. 

An employee at this level performs routine labouring 
duties essentially of a manual nature, works under 
direct supervision, exercises minimal judgement, 
works to defined procedures, may perform general 
cleaning duties and is undertaking on-the-job training 
to enable him or her to work at Level I. 

During the initial six months of employment, an 
employee with previous experience in the Meat 
Industry may request to have his/her competence 
assessed by die Plant Manager (or his/her nominee) in 
conjunction with the Shed Delegate. If the employee 
demonstrates his/her competence in the tasks required 
by the criteria for Level I to the satisfaction of both the 
Plant Manager (or his/her nominee) and Shed Delegate, 
he/she will progress to Level I. If the employee is 
unable to demonstrate the required competence, he/she 
shall not request another assessment within three 
months. 

After three months employment at Entry Level, an 
employee with no previous experience in the Meat 
Industiy may request to have his/her competence 
assessed by the Plant Manager (or his/her nominee) in 
conjunction with the Shed Delegate. If the employee 
demonstrates his/her competence in the tasks required 
by the criteria for Level I to the satisfaction of both the 
Plant Manager (or his/her nominee) and Shed Delegate, 
he/she will progress to Level I. If the employee is 
unable to demonstrate the required competence, the 
balance of the initial six months employment will be 
completed before he/she progresses to Ixvel I. 
LEVEL I 
C12—87.4 % OF THE TRADE RATE (C10) 

Has completed on-the-job training to enable the 
employee to perform work within the scope of this 
level. 

At this level an employee: 
(1) Is responsible for the quality of their own 

work, subject to routine supervision. 
(2) Works under routine supervision, either 

individually or in a team environment. 
(3) Exercises discretion within their level of 

skills and training. 
Indicative of the tasks which an employee at this 

level will be capable of performing, are the following: 
• Operates flexibly between production sta- 

tions: 
• Operates machinery and equipment that 

perform routine functions; 
• Engage in one or more of the following: 

receiving, despatching, weighing, distribut- 
ing, sorting, checking, stamping and packing; 

• Operates manual equipment including fork 
lifts, pallet trucks and hand trolleys; 

• Has the ability to measure accurately; 
• Assists in the provision of on-the-job training 

in conjunction with trades persons and/or 
supervisors and trainers; 

• Is responsible for basic inventory control in 
the context of production process; 

• Carcass and/or primal cut trimming to a 
customer specification and export require- 
ments. 

LEVEL II 
C11—92.4% OF THE TRADE RATE (C10) 

Has completed on-the-job training to enable the 
employee to perform work within the scope of this 
level. 

At this level an employee performs work above and 
beyond the skills of an employee at Level I and to the 
level of their training: 

(1) Works according to complex instruction and 
procedures. 

(2) Assists in the provision of on-the-job training 
to a limited degree. 

(3) Co-ordinates work in a team environment or 
works individually under general supervi- 
sion. 

(4) Is responsible for assuring the quality of their 
own work. 

Indicative of the tasks which an employee at this 
level will be (competent to perform) capable of 
performing, are the following: 

• Operates a band saw competently so as to be 
able to perform all cuts to customer specifi- 
cation and export requirements with a mini- 
mum of wastage; 

• Maintain band saw equipment; 
• Machine setting, loading and operation; 
• Use of tools and equipment within the scope 

of (basic non—trades) maintenance; 
• Basic quality checks on the work of others; 
• Assists in the provision of on-the-job training 

in conjunction with supervisorsArainers; 
LEVEL III 
C10—100% OF THE TRADE RATE (TRADE CER- 
TIFICATE OR FIVE YEARS TRAINED) 

A Level III holds a Trade Certificate or is able to 
demonstrate that he/she can exercise the skills and 
knowledge of that trade. At this level an employee 
performs work above and beyond the skills of an 
employee at Plant Operator Level I and Level II and 
to die level of their training. 



Indicative of the tasks which an employee at this 
level will be capable of performing, are the following: 

• Able to properly care for the tools of trade 
(i.e. a knife); 

• Know the cutting lines and natural seams of 
a lamb carcass and all the bone joints; 

• Able to remove meat cuts without damage, 
i.e. knife scores to other cuts, by following 
the prescribed cutting lines to produce the 
required product; 

• Able to work in a safe manner and not 
endanger other employees; 

• Understand and apply quality control tech- 
niques; 

• Perform work under limited supervision, 
either individually or in a team environment; 

• Perform non-trade tasks incidental to the 
work; 

• Perform work, which while primarily involv- 
ing the skills of the employee's trade, is 
incidental or peripheral to the primary task 
and facilitates the completion of the whole 
task. Such incidental or peripheral work 
would not require additional formal technical 
training; 

• Is able to inspect products and/or materials 
for conformity with established operational 
standards; 

• Assists in the provision of on-the-job training 
in conjunction with supervisors/trainers. 

(2) An employee at each level will be required to carry 
out work as the employer may reasonably require, subject 
to the limits of their skills competence and training. 

METALS AND ENGINEERING RAPID METAL 
DEVELOPMENTS (AUST) PTY LTD 

AWARD 1993 No. A4 of 1993. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Rapid Metal Developments 
(Aust) Pty Ltd 

and 
Metals and Engineering Workers' 

Union—Western Australian Branch 
No. 946 of 1994 

Metals and Engineering Rapid Metal 
Developments (Aust) Pty Ltd Award 1993 

No. A 4 of 1993. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

4 November 1994. 
Order. 

HAVING heard Mr M. Creedy on behalf of the Applicant 
and Mr F. Logan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby 
orders— 

That the Metals and Engineering Rapid Metal 
Developments (Aust) Pty Ltd Award 1993 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 21st day 
of September, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule 
Clause 19.—Wages: Delete this clause and insert in lieu 
thereof the following: 

9.—Wages. 
(1) The minimum rates of pay payable to adult 

employees under this Award shall be as follows: 
Base Supple- Additional Safety Net Total Rate 
Rate mentary Payment Adjustment Per Week $ Payment $ $ $ 

$ Engineering Production 310.20 31.90 63.% 8.00 414.00 
Employee—Level U (C13) 
Engineering Production 327.20 37.40 45.30 8.00 417.90 
Employee—Level n (C12) 

(2) The $8.00 Safety Net Adjustment reflects the 
application of the Arbitrated Safety Net Adjust- 
ment Principle enunciated in the State Wage 
decision of 24th December, 1993. 

Consistent with the requirements of that Princi- 
ple the $8.00 Safety Net Adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward or industrial agree- 
ment—in excess of the minimum rates (classifica- 
tion rate and supplementary payment) prescribed 
in accordance with the September 1989 State 
Wage Case decision. 

(3) An attendance bonus of $20.00 per week shall be 
paid as a flat amount each week, except where an 
unauthorised absence takes place. Any time an 
employee is absent from work on Annual Leave, 
Public Holidays, Bereavement Leave or paid sick 
leave shall not affect the payment of this 
allowance. 

(4) A Yard Supervisor in charge of other employees 
shall be paid an additional weekly payment of 
$20.20. 

NICKEL MINING AND PROCESSING AWARD 1975 
No. 18 of 1975 

GOLD MINING CONSOLIDATED AWARD 1980 
No. 21 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

Western Mining Corporation Ltd 
No. 1522 of 1991 
No. 1108 of 1992 
No. 1109 of 1992 

COMMISSIONER J.F. GREGOR. 
14 June 1994. 

Interlocutory Order. 
WHEREAS on the 18th of February 1994, the Commission 
made Interlocutory Orders which, inter alia, gave effect to 
the provisions of an agreement known as the AWU/WMC 
(Kambalda Nickel Operations) Long Shaft Agreement 1994, 
to operate for a period of six months from the date of the 
Order or until the Nickel Mining and Processing Award, 
1975 was amended, whichever was the sooner; and 

Whereas the said Interlocutory Orders were made 
pursuant to the powers vested in the Commission pursuant 
to Section 44(6)(a) of the Industrial Relations Act 1979, in 
a conference convened to discuss matters raised in Applica- 
tion No. C 20 of 1994; and 
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Whereas during proceedings held in Kalgoorlie on the 
24th of May 1994, in Application No.'s 1522 of 1991,1108 
of 1992 and 1109 of 1992, the Commission was advised that 
there were some doubts over the standing of the Order made 
on the 18th of February 1994, to give effect to the 
AWU/WMC (Kambalda Nickel Operations) Long Shaft 
Agreement 1994; and 

Whereas the Commission was advised that the parties 
wished the said Agreement to continue to operate as an 
Order until the proceedings in Application No.'s 1522 of 
1991, 1108 of 1992 and 1109 of 1992, were completed or 
until the Nickel Mining and Processing Award, 1975 was 
relevantly amended; and 

Whereas the Commission indicated to the parties that it 
would issue new Interlocutory Orders and for the purpose 
of clarity, would discontinue Application No. CR 20 of 1994 
and C 20 of 1994; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and by 
consent, hereby orders: 

(1) That the Interlocutory Order in C 20 of 1994, 
made on the 18th of February 1994, be and is 
hereby, cancelled. 

(2) That the terms and provisions of the Schedule 
appended to this Order shall operate from the date 
hereof or until the Nickel Mining and Processing 
Award, 1975, is relevantly amended. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1.—Title. 

This Agreement shall be known as the AWU/WMC 
(Kambalda Nickel Operations) Long Shaft Agreement 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Relationship to Parent Award 
4. Working Hours—Long Shaft 
5. Payment 
6. Leisure Days 
7. Annual Leave 
8. Crib Breaks 
9. Sick Leave 

10. Public Holidays 
11. Overtime Shifts 
12. Airleg Conditions of Work 
13. No Precedent 
14. Tferm and Replacement of this Agreement 
15. Parties Bound 

Appendix A 

3.—Relationship to Parent Award. 
This Agreement shall be read wholly in conjunction with 

the Nickel Mining and Processing Award, 1975 (the "Parent 
Award"). Insofar as the terms of this Agreement vary from 
the Parent Award, the terms of this Agreement shall prevail. 
In all other respects the terms of the Parent Award shall 
continue to operate. 

4.—Working Hours—Long Shaft. 
(a) Roster 

A rotating 12 hour roster shall operate at Long Shaft. 
The roster will consist of four (4) crews, an average of 
42 hours per week, and an eight (8) week cycle. 

The roster is set out in Appendix A. Its provisions 
provide for a maximum of two (2) consecutive nights, 
followed by 96 hours off. There is in an eight (8) week 
cycle two full weekends off, four (4) partially off and 

two (2) shall be worked. It shall be an average of 14 
shifts in four (4) weeks. A four (4) shift block shall have 
a 24 hour break in the middle to allow recovery time. 

(b) Shift Start Time 
The shift start times have been agreed so as to reflect 

the commitment of the Company to Airleg Miners not 
to affect their hours of work or conditions. 

The firing times and crib times have not been altered 
from what they are now, and the parties will not deviate 
from that unless all miners agree. 

The Shift Starting Times are set out in Appendix A. 

5.—Payment. 
The normal Long Shaft base rate and bonuses will be 

pro-rated from 7.5 hours to 12 hours per shift worked with 
a minimum payment of $496.00 per shift for Jumbo 
Operators for a period of up to six (6) months from the 21st 
day of February 1994. The night shift allowance of 10 per 
cent on piecework earnings will be paid for the full 12 hours 
worked on the new nightshift. The 5 per cent contract bonus 
will be paid as per the existing provisions. 

6.—Leisure Days. 
An annual entitlement of 96 hours will accrue for leisure 

days. The monetary value of the leisure days accumulated 
during the year and not taken as leave can be paid out 
immediately preceding Christmas, or accrued for the 
following year. Leisure leave may be taken as eight (8) hour 
leave with four (4) hours unpaid leave or as 12 hour leisure 
leave, for each rostered working day. 

7.—Annual Leave. 
Annual Leave for continuous shift employees will accrue 

at the rate of five (5) weeks per annum, i.e. 204 hours. Leave 
entitlements shall in all other respects be in the manner set 
out in the Parent Award, i.e. average earnings for contract 
miners on annual leave. 

8.—Crib Breaks. 
There shall be two (2) crib breaks during each shift for 

an aggregate of 45 minutes duration. 

9.—Sick Leave. 
Sick Leave shall continue to accumulate at the rate of 80 

hours per annum, and can be claimed as eight (8) hour days 
or as 12 hour days for each rostered working day absent due 
to illness. 

10.—Public Holidays. 
Employees rostered to work on a public holiday will 

receive an additional 12 hours wages for the day worked. 
Employees rostered off will receive eight (8) hours wages 
for the public holiday. 

11.—Overtime Shifts. 
Overtime shifts will be limited to those available through 

the provisions of the Mines Regulation Amendment Act 
1993 (proclaimed 24 December 1993, GG 24/12/93 pg 
6796) and agreed to on-site at Long Shaft. 

12.—Airleg Conditions of Work. 
Any Airleg mining at Long Shaft during the term of this 

Agreement will continue to be done on current Airleg 
conditions of work. This Agreement does not affect Airleg 
miners in any way. 

13.—No Precedent. 
This Agreement will not prejudice any claims made in 

regard to payment or conditions for the implementation of 
continuous mining at Kambalda. Any variations to Parent 
Award arising out of Matter No.'s 1522 of 1991, 1108 of 
1992 and 1109 of 1992, will be backdated to the 21st of 
February 1994 (commencement of continuous roster at Long 
Shaft). 
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Appendix A 
Rosters for Kambalda Nickel Mines 

Rotating 12 Hour Rosters 
Four crews, average 42 hours-week, 8 week cycle 
Weeks 1-3 
Crew MTWTFS SMTWTFS SMTWTFS S 

1 D D N N — — — — D D N N — — — — D D N N — 
2     D D N N — — — — D D N N — — — — D D N 
3         D D N N — — — — D D N N — — — — D 
4 N N — — — — D D N N — — — — D D N N — — — 

Weeks 4-6 
Crew M T W T F S S M T W T F S S M T W T F S S 

1       D D N N         D D N N — — — — D D 
2 N — —     D D N N — — — — D D N N — — — — 
3 D N N —   — — D D N N — — — — D D N N — — 
4 — D D N N — — — — D D N N — — — — D D N N 

F S S 

N — — 
D N N 
— D D 

Notes: 
1. 42 hours-week on average. 
2. Maximum of two (2) consecutive nights, followed by 96 hours off. 
3. In an eight (8) week cycle there are two (2) full weekends off, four (4) are partially off and two (2) are worked. 
4. An average of 14 shifts in four (4) weeks. 
5. Four shift block has a 24 hour break in the middle to allow recovery time. 

N N — — — — D D 
D D N N — — — — 
— — DDNN — — 
— — — — D D N N 

D D N N - 
— —DDI 

14.—Term and Replacement of this Agreement. 

This Agreement shall come into force on and from the 
21st of February 1994, and shall continue for a period of six 
(6) months until replaced by either another Agreement, or 
the date of issuing of Orders by the Commission in Matter 
No.'s 1522 of 1991, 1108 of 1992 and 1109 of 1992. 

15.—Parties Bound. 

The parties bound shall be The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers and its members at Long Shaft, and Western Mining 
Corporation Ltd. 

NICKEL MINING AND PROCESSING AWARD 1975 
No. 18 of 1975. 

GOLD MINING CONSOLIDATED AWARD 1980 
No. 21 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Ltd. 

No. 1522 of 1991. 
No. 1108 of 1992. 
No. 1109 of 1992. 

COMMISSIONER J.F. GREGOR. 
14 June 1994. 

Interlocutory Order. 
WHEREAS on the 27th of April 1994, the Commission 
made Interlocutory Orders which, inter alia, gave effect to 
the provisions of an agreement known as the AWU/WMC 
(Nickel and Gold Operations) Interim Continuous Shift 
Schedule 1994, to operate for a period of six months from 
the date of the Order or until the Nickel Mining and 
Processing Award, 1975 was amended, whichever was the 
sooner; and 

Whereas the said Interlocutory Orders were made 
pursuant to the powers vested in the Commission pursuant 
to Section 44(6)(a) of the Industrial Relations Act 1979, in 
a conference convened to discuss matters raised in Applica- 
tion No. C 20 of 1994; and 



2758 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

Whereas during proceedings held in Kalgoorlie on the 
24th of May 1994, in Application No.'s 1522 of 1991,1108 
of 1992 and 1109 of 1992, the Commission was advised that 
there were some doubts over the standing of the Order made 
on the 18th of February 1994, to give effect to the 
AWU/WMC (Nickel and Gold Operations) Interim Contin- 
uous Shift Schedule 1994; and 

Whereas the Commission was advised that the parties 
wished the said Agreement to continue to operate as an 
Order untU the proceedings in Application No.'s 1522 of 
1991, 1108 of 1992 and 1109 of 1992, were completed or 
until the Nickel Mining and Processing Award, 1975, and 
the Gold Mining Consolidated Award, 1980, are relevantly 
amended; and 

Whereas the Commission indicated to the parties that it 
would issue new Interlocutory Orders and for the purpose 
of clarity, would discontinue Application No. CR 20 of 1994 
and C 20 of 1994; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, and by 
consent, hereby orders: 

(1) That the Interlocutory Order in C 20 of 1994, 
made on the 27th of April 1994, be and is hereby, 
cancelled. 

(2) That the terms and provisions of the Schedule 
appended to this Order shall operate from the date 
hereof or until the Nickel Mining and Processing 
Award, 1975, and the Gold Mining Consolidated 
Award, 1980, are relevantly amended. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Agreement shall be known as the AWU/WMC 

(Nickel and Gold Operations) Interim Continuous Shift 
Schedule 1994. 

2.—Arrangement. 
1. Title 
2. Arrangement 
3. Scope 
4. Relationship to Parent Award 
5. Working Hours—Rosters 
6. Payment 
7. Leisure Days 
8. Annual Leave 
9. Crib Breaks 

10. Sick Leave 
11. Public Holidays 
12. Overtime Shifts 
13. Airleg Conditions of Work 
14. No Precedent 
15. Start Date 
16. Tferm and Replacement of this Schedule 
17. Parties Bound 
18. Liberty to Apply 

Appendix A 

3.—Scope. 
This Schedule shall apply to Western Mining Corporation 

Ltd's Lanfranchi/Schmitz, Coronet and Junction Mines 
("the operations"). 

4.—Relationship to Parent Awards. 
This Schedule shall be read wholly in conjunction with 

the Nickel Mining and Processing Award, 1975 and the 
Gold Mining Consolidated Award, 1980 (the "Parent 
Awards"). Insofar as the terms of this Schedule vary from 
the Parent Awards, the terms of this Schedule shall prevail. 
In all other respects the terms of the Parent Awards shall 
continue to operate. 

5.—Working Hours—Rosters. 
The ordinary hours of work for employees engaged on 

continuous shift work shall be worked in a regular pattern 
roster up to 12 hours per shift following consultation 
between the employer and the majority of employees 
effected (see Appendix A). 

6.—Payment. 
The normal base rate and bonuses will be pro-rated from 

7.5 hours to up to 12 hours per shift worked. The night shift 
allowance of 10 per cent on piecework earnings will be paid 
for the full 12 hours worked on the new nightshift.Prior to 
the commencement of continuous shift work at each of the 
mines referred to in Clause 3.—Scope hereof, agreement is 
to be reached between the Company and the majority of 
employees effected at the mine in question as to the piece 
rate to be applied. 

7.—Leisure Days. 
An annual entitlement of 96 hours will accrue for leisure 

days. The monetary value of the leisure days accumulated 
during the year and not taken as leave can be paid out 
immediately preceding Christmas, or accrued for the 
following year. Leisure leave may be taken as eight (8) hours 
leave with four (4) hours unpaid leave or as 12 hours leisure 
leave, for each rostered working day. 

8.—Annual Leave. 
Annual leave for continuous shift employees will accrue 

at the rate of five (5) weeks per annum, i.e. 204 hours. Leave 
entitlements shall in all other respects be in the manner set 
out in the Parent Awards, i.e. average earnings for contract 
miners on annual leave. 

9.—Crib Breaks. 
There shall be two (2) crib breaks during each shift for 

an aggregate of 45 minutes duration. 

10.—Sick Leave. 
Sick leave shall continue to accumulate at the rate of 80 

hours per annum, and can be claimed as eight (8) hour days 
or as twelve hour days for each rostered working day absent 
due to illness. 

11.—Public Holidays. 
Employees rostered to work on a public holiday will 

receive an additional 12 hours wages for the day worked. 
Employees rostered off will receive eight (8) hours wages 
for the public holiday. 

12.—Overtime Shifts. 
Overtime shifts will be limited to those available through 

the provisions of the Mines Regulation Amendment Act 
1993 (proclaimed 24 December 1993, GG 24/12/93 pg 
6796) and agreed to on-site. 

13.—Airleg Conditions of Work. 
Any Airleg mining or operation of Bazooka or Kempie 

air-operated drills at operations during the term of this 
Schedule will continue to be done on current conditions of 
work. 

This Schedule does not affect Airleg miners or operators 
of Bazooka or Kempie air-operated drills in any way. 

14.—No Precedent. 
This Schedule will not prejudice any claims made in 

regard to payment or conditions for the implementation of 
continuous mining at the operations. Any variation to the 
Parent Awards arising out of Matter No.'s 1522 of 1991, 
1108 of 1992 and 1109 of 1992, will be backdated to the 
commencement of the continuous roster at each of the mines 
identified in Clause 3.—Scope hereof. 



APPENDIX A 
Rosters for Kambalda Nickel and Gold Mines 

ROTATING 12 HOUR ROSTERS 
Four crews, average 42 hours-week, 8 week cycle 
Weeks 1-3 

SSMTWTFSS 

DDNN — — — — DDNN — — — — DDNN — 
— — DDNN — — — — DDNN — — — — DDN 
— — — — D D N N — — — — D D N N — — — — D 
N N — — — — D D N N — — — — D D N N — — — 

Crew M T W T F S S M T W T F S S M T w T F S S 

1       D D N N         D D N N         D D 
2 N — — — — D D N N — — — — D D N N — — — — 
3 D N N — — — — D D N N — — — — D D N N — — 
4 — D D N N — — — — D D N N — — — — D D N N 

Weeks 7-8 

Crew M T W T F S S M T W T F S S 

1 N N ——       D D N N         
2 D D N N     — — D D N N — — 
3 — — D D N N — — — — D D N N 
4 — — — — D D N N — — — — D D 

42 hours-week on average. 
Maximum of two (2) consecutive nights, followed by 96 hours off. 
In an eight (8) week cycle there are two (2) full weekends off, four (4) are partially off and two (2) are worked. 
An average of 14 shifts in four (4) weeks. 
Four shift block has a 24 hour break in the middle to allow recovery time. 

15.—Start Date. 

The starting date of this Schedule will be as and from the 
date of this Order. 

The operation of this Schedule shall be subject to: 

(1) The completion of an inspection of the Junction 
and Lanffanchi/Schmitz ventilation systems (vol- 
ume and quality) by a consultant and the prepara- 
tion of a report; and 

(2) Substantial progress taking place in addressing 
working conditions and working environment 
issues at the Junction and Lanfranchi/Schmitz 
mines. 

16.—Term and Replacement of this Schedule. 

This Schedule shall come into force (subject to Clause 
15.—Start Date hereof) on and from the date of this Order 
and shall continue until replaced by either another Schedule, 
or the date of issuing of Orders by the Commission in Matter 
No.'s 1522 of 1991, 1108 of 1992 and 1109 of 1992. 

17.—Parties Bound. 

The parties bound shall be The Australian Workers' 
Union, West Australian Branch, Industrial Union of Work- 
ers and its members at the operations, and Western Mining 
Corporation Ltd. 

18.—Liberty to Apply. 

The parties have liberty to apply on 48 hours' notice 
should: 

(1) any issues not addressed in this Order arise on the 
commencement of operations at the Coronet Mine; or 

(2) no agreement be arrived at as to the piece rate 
applicable to any of the mines referred to in Clause 
3.—Scope hereof. 

(3) there be lack of substantial progress in addressing 
working conditions and working environment issues as 
provided in Clause 15.—Start Date hereof. 

(4) there be any disagreements on the level of pay. 
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No. 26 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Home Building Society Ltd 
and 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch. 
No. 913 of 1994. 

Permanent Building Societies (Administrative and Clerical 
Officers) Award, 1975 

No. 26 of 1975. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14 October 1994. 

HAVING heard Ms C. Brown on behalf of the Applicant and 
Mr R. Dhue on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders— 

That the Permanent Building Societies (Administra- 
tive and Clerical Officers) Award, 1975 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after the 11th 
October, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

Clause 34.—Home Building Society—Classification Struc- 
ture and Rates of Pay insert a new clause 34A as follows: 

34A. Home Building Society—Special Conditions 
2. Clause 34.—Home Building Society—Classification 

Structure and Rates of Pay: Immediately following this 
clause insert a new clause as follows: 

34A.—Home Building Society—Special Conditions. 
(1) This clause shall apply to Home Building Society 

and to its employees employed pursuant to the 
provisions of this award. 

(2) The provisions of: 
(a) Clause 6B.—Casual Employees, subclauses 

(1), (2) and (3); 
(b) Clause 11.—Annual Leave, subclause 11(6); 
(c) Clause 12.—Sick Leave, subclause 12(4); 
(d) Clause 34.—Home Building Society—Clas- 

sification Structure and Rates of Pay, sub- 
clause (2)(a); 

shall not apply to Home Building Society. 
(3) (a) A casual employee shall mean an employee 

engaged and paid as such, and whose employment may 
be terminated by the giving of one hour's notice on 
either side, or the payment or forfeiture, as the case may 
be, of one hour's pay. 

(b) (i) A casual employee may be employed for 
periods not exceeding four weeks and, whilst so 
employed, shall receive 25 per cent in addition to the 
appropriate ordinary hourly wage rate prescribed by 
this award with a minimum payment as for four hours' 
work. 

(ii) The duration of the casual engagement may be 
extended to thirteen weeks in the event that the 
employee is engaged to cover for another employee 
who is absent on account of long service leave, annual 
leave, sick leave, injury compensable under the 
Workers' Compensation and Assistance Act, or an 
authorised period of unpaid leave. 

(c) Subject to any agreement between the employer 
and the employee to the contrary subclause (6) and (7) 
of Clause 6.—Hours shall not apply to casual employ- 
ees. 

(d) Notwithstanding the provisions of this clause the 
basis and terms of employment of casual clerks may 
be varied in any particular case by agreement in writing 
between the employer and the union. 

(e) The provisions of Clause 9.—Holidays, Clause 
11.—Annual Leave, Clause 12.—Sick Leave and 
Clause 28.—Maternity Leave do not apply to casual 
employees. 

(4) With the consent of the employer and the 
employee, annual leave may be taken in more than one 
period of leave provided that one of these periods shall 
not be less than one week. 

(5) Provided further that when an employee is not 
available for duty in accordance with this clause on the 
working day immediately preceding a weekend and is 
not available for duty on the whole of the working day 
immediately following a weekend, the employee shall 
be required to produce a certificate from a medical 
practitioner with respect to such absence(s). 

(6) Where an employee is granted a performance 
increment their salary will increase to the next salary 
level within the grade. The levels appropriate to Grades 
1, 2 and 3 are shown below: 

Grade 1 
Level 1 
Level 2 
Grade 2 
Level 1 
Level 2 
Level 3 
Grade 3 
Level 1 
Level 2 
Level 3 

Rate Per Annum 
19,242 
19,655 

20,166 
20,471 
20,981 

21,491 
21,907 
22,407 

Annual performance increments for award staff 
graded 1, 2 or 3 shall occur according to the following 
conditions: 

(a) Performance increments will only be 
awarded once each year paid on the first pay 
period commencing from the commence- 
ment of the second pay period in April. 

(b) To be awarded a performance increment the 
employee must have been in their current 
grade level for six months or more at the time 
the increment is to be assessed. The incre- 
ment will not be paid to an employee who 
during this six month period has taken 
maternity, paternity or unpaid leave of more 
than four weeks. 

(c) Employees who have turned 21 years of age 
during the six months prior to the assessment 
of performance increments shall not receive 
an increase. Junior employees shall continue 
to receive payment based on the prescribed 
percentage of the first increment in accor- 
dance with Clause 34.—Home Building 
Society—Classification Structure and Rates 
of Pay subclause (2)(b). 

(d) Employees who are currently on or have 
attained a rate of pay equal to or higher than 
the highest level within their allocated grade 
shall not receive an increase. 
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Where an employee is performing at a less than 
satisfactory level the following procedures must be 
followed: 

(i) At the request of the Personnel Department, 
managers must advise of any staff member 
within their department who is performing at 
a less than satisfactory level. 

(ii) The manager shall detail performance prob- 
lems and the steps the employee must take 
to improve such performance including de- 
tails of counselling sessions and further 
training where required. 

(7) Where the provisions of this clause conflict with 
any other provisions contained in this award, the 
provisions of this clause shall prevail. 

SECURITY OFFICERS' AWARD 
No. AS of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Miscellaneous Workers' Union of Australia, 
WA Branch 

and 
Canine Security & Alsation Watch and Others. 

No. 1495 of 1992. 

COMMISSIONER C.B. PARKS. 
19 October 1994. 

Order. 
HAVING heard Ms D.A. Blaskett on behalf of the Applicant 
and Mr S. Collett on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
upon it under the Industrial Relations Act 1979 hereby 
orders— 

That the Security Officers' Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the 
first pay period commencing on or after 7 October 
1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Classification Structure and Wage Rates: 

Delete paragraph (b) of subclause (1) of this clause and 
insert in lieu thereof— 

(b) Wage Rates 
The minimum total rate of wage payable under 

this award shall be as follows: 
Classification Base Supple- Tbtal 

Rate mentary Minimum 

$ 
Payment 

$ 
Rate 

$ 
Security Officer— 

Level 1 345.00 27.60 372.60 
Security Officer— 

Level 2 360.20 27.50 387.70 
Security Officer— 

Level 3 367.50 30.60 398.10 
Security Officer— 

Level 4 368.00 40.50 408.50 

THEATRICAL EMPLOYEES (PERTH THEATRE 
TRUST) AWARD 

No. 9 of 1983. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

West Australian Theatrical and Amusement Employees 
Association (Union of Employees) 

and 
Perth Theatre Trust 

No. 339 of 1994. 
Theatrical Employees (Perth Theatre Trust) Award. 

No. 9 of 1983. 
COMMISSIONER S.A. KENNEDY. 

27 October 1994. 
Order. 

WHEREAS this application has resulted in interim orders 
pending progression by the parties of a significant award 
restructuring exercise; and 

Whereas the parties have reported on the progress made 
to date; including on minimum rates adjustments; and 

Whereas the parties consent to the terms and conditions 
currently regulated by interim orders being inserted into the 
award; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and by 
consent, do hereby order— 

1. That the Theatrical Employees (Perth Theatre 
Trust) Award No. 9 of 1983 as amended be further 
varied in accordance with the following schedule. 

2. That the operative date for the award variations 
shall reflect that of the interim orders, that being 
from the beginning of the first pay period 
commencing on or after the 26th day of April 
1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 5.—Rates of Pay: Delete this clause and insert the 

following in lieu: 
5.—Rates of Pay. 

The minimum weekly award rate of pay to be paid 
to an employee shall be as follows— 

Minimum Supple- Tbtal 
Rate mentaiy Minimum 

Payment Award 
Rate 

(1) Stage Management Section $ $ $ 
(a) Tfcchnical Stage Manager 500.40 8.00 508.40 
(b) Stage Manager 472.40 8.00 480.40 
(c) Assistant Stage Manager 390.00 8.00 398.00 

(2) Mechanical Department 
(a) Workshop 

(i) Head carpenter 460.40 8.00 468.40 
(ii) Carpenter 406.30 8.00 414.30 

(iii) Carpenter's assistant 357.50 8.00 365.50 
(b) Stage 

(i) Head mechanist/head road 
manager 460.40 8.00 468.40 

(ii) Mechanist/head flyman/road 
manager 406.30 8.00 414.30 

(iii) Stage hand/flyman 357.50 8.00 365.50 
Loading for stage hands in charge of side/revolve track: 8 per cent. 

(3) Electrical/Ughting Department $ $ $ 
(a) Head electrician 460.40 8.00 468.40 
(b) Electrician/main switchboard 

operator 406.30 8.00 414.30 
(c) Electrical hand 357.50 8.00 365.50 

Loading for electrical hand who is required to operate spots/ 
auxiliary switchboard/visual effects: 8 per cent. 



Minimum Supple- Total 
Rate mentaiy 

Payment 
Minimum 

Award 
Rate 

Audio Department $ $ $ 
(a) Head audio technician 460.40 8.00 468.40 
(b) Audio operator 406.30 8.00 414.30 
(c) Audio hand 357.50 8.00 365.50 

N.B. Where there is no separate audio department the audio 
operator/hand shall be classified under (3) Electrical/Lighting Depart- 
ment. 
Wardrobe Section $ $ $ 
(a) Workshop 

(i) Head of wardrobe 460.40 8.00 468.40 
(ii) Cutter/tailor/wigmaker/ 

milliner 406.30 8.00 414.30 
(iii) Seamstress/maintenance 

hand/buyer/costume jeweller 357.50 8.00 365.50 
(b) Stage 

(i) Head of department 460.40 8.00 468.40 
(ii) Wardrobe hand/dresser/valet 406.30 8.00 414.30 

Property Department 
(a) Workshop 

(i) Property master/mistress 460.40 8.00 468.40 
(ii) Property maker 406.30 8.00 414.30 

(iii) Property hand 357.50 8.00 365.50 
(b) Stage 

(i) Property master/mistress 460.40 8.00 468.40 
(ii) Property hand 357.50 8.00 365.50 

Art Department 
(a) Scenic Artist 460.40 8.00 468.40 
(b) Assistant scenic artist 406.30 8.00 414.30 
(c) Artist's labourer 357.50 8.00 365.50 
Services 
(a) Receptionist/telephonist (enquiry 

348.30 356.30 clerk) 8.00 
(b) Firefighter 342.10 8.00 350.10 
(c) Utility person 349.40 8.00 357.40 
(d) Stage Door Keeper 342.10 8.00 350.10 
Cleaners 
(a) Head cleaner 371.50 8.00 379.50 
(b) Cleaner 364.10 8.00 372.10 

Engaged by the hour (with a minimum payment as of three and a 
half hours). 

$ 
8.00 a.m. to 6.00 p.m. 11.16 
6.00 p.m. to midnight 16.74 
midnight to 8.00 a.m. 22.32 

(10) Skilled labour not classified elsewhere 460.40 8.00 468.40 
(11) Unskilled labour not classified 

elsewhere 342.10 8.00 350.10 
(12) Additional Rates 

Persons employed as casuals in the following classifications shall 
be paid the specified hourly amounts in addition to the wage provided 
elsewhere: 

Mini- Supple- Total 
mum mentary Minimum 
Rate Payment Award 

Main switchboard operator . 1.38 
Head flyman 1.20 
Person in charge of side 0.38 

(13) Front of House 
(a) Senior Booking Office Supervisor 498.80 8.00 506.80 
(b) Head Booking Cleik (i.e. one who 

supervises the staff) 467.00 8.00 475.00 
(c) Booking Clerk (including party 

bookings) 438.90 8.00 446.90. 
(d) Ticket Seller 384.30 8.00 392.30 
(e) Programme/concession sellers/ 

ushers/ticket takers/cloakroom 
attendant _ 348.30 8.00 356.30 

Booking clerics and ticket sellers shall not be held responsible for 
cash shortages when they are instructed to allow another employee 
(including the manager of the venue) access to their cash or tickets 
during a selling period. 

AWARDS/AGREEMENTS— 
Application for variation of— 

No variation resulting— 

DAMPIER SALT AWARD 1990 
No. A 23 of 1990. . 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

• Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Others 

and 
Dampier Salt Ltd 
No. 75 of 1994. 

COMMISSIONER J.F. GREGOR. 
25 July 1994. 

Reasons for Decision. 
THE COMMISSIONER: Since the hearing of this matter on 
the 16th of June 1994,1 have been able to give consideration 
to the submissions of the parties. 

The Commission was told by the Applicant Union during 
the hearing, and it was not disputed by Dampier Salt 
Limited, that the changes to the award that are sought in this 
application have their genesis in a long series of negotiations 
which took place between the parties prior to the 30th of 
June 1993. At the 30th of June 1993, when no agreement 
was reached between the parties for reasons which have 
been described to the Commission, the employer concluded 
that enterprise bargaining had failed. This meant that the 
workforce had not received a pay increase for over two 
years. This caused Dampier Salt Limited to endeavour to 
change the perception of their employees that the only path 
to getting pay increases was for the workforce to 'sell' 
improvements to the Company. The Company, however, 
wanted to continue to pursue workplace change, in 
accordance with the Structural Efficiency Principle, and to 
that end granted the increases in rates of pay which are the 
subject of this application. 

The Union seek now to embody those increases, which 
are the product of a long series of negotiations, into the 
award without, it appears, adequate recognition of all of the 
underpinning reasons for which the increases may have been 
offered by the employer in the first place. To exercise the 
powers of the Commission under Section 40 and include the 
contents of the Union's application in the award, has the 
potential of making a charade out of the whole of the process 
of Enterprise Bargaining and Structural Efficiency. The 
Commission in its actions is bound by the procedures set out 
in the Act and by the General Orders which are currently in 
place to avoid such outcomes. If the only reason for the 
inclusion in the award of the increases in rates of pay 
claimed was that advanced by the Union, it is likely that the 
Commission would have no option but to dismiss the 
application. 

For the Commission to take such action would, in my 
view, ignore reality. The Commission is enjoined to act in 
accordance with equity, good conscience and the substantial 
merits of the case. It has to have regard for the interests of 
the persons immediately concerned and importantly, it acts 
within an equity environment where it is to decide matters 
before it without regard to technicalities or legal forms. It 
therefore seems to me that if the parties did reach an 
agreement, and because of some aberration in their 
relationship it has not been formally concluded, then it is 
appropriate that the Commission act to ensure that the 
agreement is appropriately recognised in that each of the 
parties ought to be entitled to the benefits they expected of 
the agreement. In the case of Enterprise Bargains, this is 
usually achieved by registering an agreement subject to 
Section 41, or in other circumstances in applications of this 
nature by giving effect by Order to any agreement made by 
the parties. 
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On the 12th of April 1994, this matter was before the 
Commission for conciliation under Section 32 of the Act, 
as such applications are required to be processed. In the 
event that matters are not resolved by conciliation, Section 
32(7) requires that when a matter is decided by arbitration, 
the Commission is to endeavour to ensure that the matter is 
resolved on terms which could have been reasonably agreed 
between the parties in the first instance, or by conciliation. 
If that common sense rule is applied to the circumstances 
here, what the Commission could have reasonably expected 
from the parties was that they would have embedded then- 
mutual covenants in the type of temporary arrangements 
which are characterised by Enterprise Agreements and 
Orders which are regularly made to effect the introduction 
of enterprise agreements. 

In granting relief or redress under the Act the Commission 
is not restricted to the specific claim made or the subject 
matter of the claim. When the Commission is deciding a 
matter however, and intends to take into account matters or 
information that was not raised before it during the hearing, 
before finally deciding the matter it is required to notify the 
parties concerned and afford them the opportunity of being 
heard in relation to that matter or information. 

Consonant with this obligation I now advise the parties 
that I intend, as an appropriate disposition of this applica- 
tion, to issue an Order which will have the effect that, 
notwithstanding the provisions of the Dampier Salt Award 
1990 (No. A 23 of 1990), employees will be entitled to the 
benefits and the employer will be entitled to the outcomes 
that they had successfully negotiated during the enterprise 
bargaining. This Order will have ongoing effect except that, 
as is the case with Agreements ratified under Section 41 of 
the Act in respect of retirement from an agreement, if either 
party wish to retire they will be required to give notice of 
30 days of such retirement. 

In accordance with the requirements of Section 26(3) of 
the Industrial Relations Act 1979, I formally notify the 
parties of the intentions expressed in these Reasons. The 
matter will be listed for further hearing in due course to hear 
from the parties. At that time the parties will be able to make 
submissions on the intentions herein expressed. They will 
also be required to supply the Commission with the details 
necessary to allow the Order to be drafted. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, Industrial 
Union of Workers and Others 

and 
Dampier Salt Ltd 
No. 75 of 1994. 

Dampier Salt Award 1990 
No. A 23 of 1990. 

COMMISSIONER I.E. GREGOR. 
3 November 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 25th of July 1994, the 
Commission issued Reasons for Decision after hearing from 
the parties on the substance of the application. Through the 
Reasons, the Commission advised the parties that it had 
concluded that an appropriate disposition of the application 
would be to issue an Order which would have the effect that 
notwithstanding the provisions of the Dampier Salt Award 
1990 (No. A 23 of 1990) (the Award), employees of 
Dampier Salt Ltd (DSO) would be entitled to the benefits 
and that DSO would be entitled to the outcomes that they 
had successfully negotiated during enterprise bargaining. As 
the Commission is required, by Section 26(3) of the 
Industrial Relations Act 1979 (the Act), it notified the 

parties of the intentions expressed in the Reasons and it 
listed the matter for further hearing in order that the parties 
could make such submissions as they felt appropriate given 
the intentions expressed by the Commission. 

The matter was relisted and heard in Karratha on the 28th 
and 29th of September 1994. At that time the Commission 
heard argument from the parties and, in particular, evidence 
from Mr Raymond Lawson, who is the General Manager of 
DSO at the Dampier site. The evidence of Mr Lawson is 
important in the final disposition that the Commission will 
make in respect of this application. This is because during 
the hearing on the 16th of June 1994, that hearing leading 
to the Decision on the 25th of July 1994, the Commission 
was told by the Unions that the changes to the Award which 
were sought in the application had their genesis in a long 
series of negotiations which took place between the parties 
prior to the 30th of June 1993. It was at that time, when no 
agreement had been reached, that DSO concluded that the 
enterprise bargaining agreement had failed. It is noted in my 
Reasons of the 25th of July 1994, that the basic thrust of the 
argument put by the Unions and supported by their witnesses 
was not disputed by DSO. This caused the Commission to 
conclude that if the parties had reached an agreement, and 
because of some aberration in the relationship it had not 
been formally concluded, then it was appropriate for the 
Commission to act to ensure the agreement was appropri- 
ately recognised in that each of the parties ought to be 
entitled to the benefits they expected of the agreement. This 
conclusion was made on the basis of the information which 
was put before the Commission in the original hearing. 

The Commission also observed that in its actions, it is 
bound by the procedures set out in the Act, and in General 
Orders, to avoid outcomes which have the potential for 
making a charade out of the process of Enterprise 
Bargaining and Structural Efficiency. There was a potential 
for this to happen in this case if the Commission had 
accepted the application to embody increases in the Award 
which were the product of negotiations without adequate 
recognition of the underpinning reasons why the increases 
may have been offered by the employer in the first place. 
It observed that if the only reason for the inclusion in the 
Award of the increases in rates of pay was that advanced by 
the Unions, it was likely that the Commission would have 
no option but to dismiss the application. 

The evidence from Mr Lawson, which was presented in 
the resumed hearing on the 28th of September 1994, 
evidence which the Commission accepts, throws a com- 
pletely new light on the matter. The Commission did not 
have the benefit of evidence from the employer at the first 
hearing and nor was there, in any real sense, a disagreement 
to the assertions of the Unions as to the history of the matter. 
It is clear from what the Commission has heard in these 
proceedings that the matter ought be now viewed in a 
different light. From the evidence of Mr Lawson, Mr Allen 
of Counsel, who appeared for DSO in the proceedings, drew 
together a succinct analysis of what had happened. He said 
that a "without prejudice" agreement was reached between 
the parties in September 1992, but was rejected by the 
workforce. Attempts to revive the arrangement by way of 
subsequent enterprise bargaining were unsuccessful. This 
caused the company, on its own initiative, to introduce a 
series of pay increases without consultation with the Unions 
and shop stewards, and without the consultation of 
employees. The offer was made unilaterally and it did not 
require acceptance. It introduced a wage increase of 2.5 per 
cent effective from July 1993, and the sole purpose of that 
increase was to restore the value of wage rates. In that sense, 
it was unrelated to any efficiency or productivity factors. It 
was a gesture by the company, as evidenced by Mr Lawson, 
to give the company's employees a wage increase because 
they had not had an increase for at least two years because 
of the protracted negotiations. 

In accordance with the letter issued to the employees in 
June 1993, the company paid a second increase of 3.5 per 
cent This increase was related to performance factors and 
to specifically defined performance targets over the period 
July 1993 to March 1994. It compared those months with 
the same months in the two previous years. Those 
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performance targets, and the basis of the comparison with 
previous targets, were set by the company without consulta- 
tion with cither the Unions, the shop stewards or the 
employees. Mr Allen conceded that the evidence of Mr 
Lawson could be understood to demonstrate similarity 
between the performance targets set by the company and 
those that had been discussed in the enterprise bargaining 
negotiations but by the same token, Mr Lawson was also 
clear that no agreement had been reached with the Unions 
about performance targets. This can be demonstrated if it 
needed to be by having regard to Attachment 1 to Exhibit 
Ml, which was not a part of the documentation issued by 
Mr Lawson to the workforce in September 1992. It was, in 
fact, part of a company response document drawn up in 
August 1992. This makes understandable the similarity 
between Attachment 1 and the performance targets. The 
measures of performance were determined by the company 
and they were not the result of negotiation. From Mr 
Lawson's evidence, and indeed from the evidence of the 
Unions' witnesses, it can be concluded that the workforce 
appreciated the targets which needed to be met in order that 
they would achieve a 3.5 per cent increase. They were not 
required to agree with the performance indicators but they 
knew that if they were achieved, there was a pathway to 
increases and, in fact, the increases were paid. 

What the company did in June 1993, was not an 
implementation of the failed September 1992 enterprise 
agreement at all. The enterprise agreement had failed. It was 
simply not implemented. Again from the evidence of Mr 
Lawson, it is clear that the wage increases were not 
implemented in anything like the form set out in Exhibit M1, 
flexibility of hours were also not implemented, nor was the 
most important ingredient from the company's point of view 
in the EBA, that is the best use of skills. The wider skill use 
agreement was not implemented, nor was the recognition of 
employee skills, effective work engineering or the agree- 
ment on effective productive work days. It could not be 
concluded, by any stretch of the imagination, on the 
evidence that is now before the Commission, that the parties 
reached an agreement and that agreement is defacto in 
operation. 

By closely examining the Wage Fixing Principles, Mr 
Allen went on to develop his argument as to why the 
Commission should not grant the application. I have no need 
to summarise that argument. I do, though, note that there 
was a concession made by Mr Allen that there was, in effect, 
a defacto agreement, albeit not negotiated, which had effect 
upon the contracts of employment of the individuals 
employed by DSO and that die two amounts of wage 
increases of 2.5 per cent and 3.5 per cent are now part of 
the contract of employment of each DSO employee. Because 
they are, they are benefits that those individuals are entitled 
to under their contract of service. It follows that as they are 
benefits under the contract, not being benefits under an 
award, they are enforceable through proceedings before the 
Commission under Section 29(l)(b)(ii) of the Act 

This concession by Mr Allen of the contractual status of 
die wage increases should give employees who are 
employed by DSO some comfort because, in effect, they are 
entided to sue in the Commission for recovery under Section 
29(l)(b)(ii) of the Act in the event that the benefit is 
withdrawn from them. Be that as it may, I am asked by this 
application to vary the Award. The submissions and 
evidence that I have heard in the second hearing destroy the 
basis upon which I made my first determination. That is, that 
the parties had made an enterprise bargain and it had simply 
failed for some technical reason to Ire brought to fruition. 
I find that there was never an agreement made. I accept the 
evidence of Mr Lawson and the force of the submissions of 
Mr Allen and in view of this, I have no alternative but to 
dismiss the application. As I have observed above, the 
exposition by Mr Allen about the legal standing of the 
existing payments, with which I agree, probably makes the 
application moot 

Appearances: Mr S. Booth, and later Mr M. Llewellyn 
appeared on behalf of the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers. 
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Mr A. Greenway appeared on behalf of the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch). 

Mr J. Mossenton, and later Mr R. Ward, appeared on 
behalf of the Metals and Engineering Workers' Union— 
Western Australia. 

Mr R. Allen of Counsel, instructed by Freehill Hol- 
lingdale and Page, appeared on behalf of Dampier Salt Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, 

West Australian Branch, 
Industrial Union of Workers and Others 

and 
Dampier Salt Ltd 
No. 75 of 1994. 

Dampier Salt Award 1990 
No. A 23 of 1990. 

COMMISSIONER J.F. GREGOR. 
3 November 1994. 

Order. 
HAVING heard Mr S. Booth, and later Mr M. Llewellyn, 
on behalf of the Australian Workers' Union, West Austra- 
lian Branch, Industrial Union of Workers; Mr A. Greenway 
on behalf of the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch); Mr J. 
Mossenton, and later Mr R. Ward, on behalf of the Metals 
and Engineering Workers' Union—Western Australia and 
Mr R. Allen of Counsel on behalf of Dampier Salt Ltd, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

JOHN LYSAGHT (AUSTRALIA) LIMITED AWARD 
No. 27 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 
and 

John Lysaghts Ltd 
No. 212 of 1994. 

John Lysaght (Australia) Limited Award 
No. 27 of 1967. 

COMMISSIONER A.R. BEECH. 
31 October 1994. 

Order. 
WHEREAS an application was lodged in the Commission; 

And whereas the matter was listed for hearing and 
determination; 

And whereas the matter was adjourned to await the advice 
of the parties; 

And whereas the applicant has now advised the Commis- 
sion that it does not wish to proceed with the application; 



And having heard Mr N Hodgson on behalf of the 
Applicant and Mr P Stillman on behalf of the Respondent; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WIRE MANUFACTURING (AUSTRALIAN WIRE 
INDUSTRIES PTY LTD) AWARD 

No. 24 of 1970 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 

Waratah Wire Products. 

No. 210 of 1994. 

Wire Manufacturing (Australian Wire Industries Pty Ltd) 
Award 

No. 24 of 1970. 

COMMISSIONER A.R. BEECH. 

31 October 1994. 
Order. 

WHEREAS an application was lodged in the Commission; 

And whereas the matter was listed for hearing and 
determination; 

And whereas the matter was adjourned to await the advice 
of the parties; 

And whereas the applicant has now advised the Commis- 
sion that it does not wish to proceed with the application; 

And having heard Mr N Hodgson on behalf of the 
Applicant and Mr P Stillman on behalf of the Respondent; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/ 
RESPONDENTS— 

THE STATE ENERGY COMMISSION OF WA 
ENTERPRISE BARGAINING—BUNBURY POWER 

STATION—GENERATION DIVISION AGREEMENT 
1994 

No. AG 59 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The State Energy Commission of Western Australia 

and 

The Australian Electrical, Electronic, Foundry & 
Engineering Union of (Western Australian Branch) and 

Others. 

No. 933 of 1994. 

The State Energy Commission of WA Enterprise 
Bargaining—Bunbury Power Station—Generation Division 

Agreement 1994 
No. AG 59 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 

1 October 1994. 
Order. 

HAVING heard Mr A. Grealy and Mr C. Patman on behalf 
of the Applicant and Mr S. O'Byrne on behalf of the 
Australian Electrical, Electronic, Foundry & Engineering 
Union (Western Australian Branch); The Australian Liquor, 
Hospitality & Miscellaneous Workers' Union, Miscellane- 
ous Workers Division, WA Branch and the Transport 
Workers Union of Australia, Industrial Union of Workers 
WA Branch; Ms S. McGurk on behalf of the Metals and 
Engineering Workers Union—Western Australian Branch 
and Mr R. Kielty on behalf of the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch; The Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers; The Operative Plasterers' 
and Plaster Workers Federation of Western Australia 
(Industrial Union of Workers) and The Australian Builders' 
Labourers' Federated Union of Workers (WA Branch); 

And being satisfied that, consistent with the provisions of 
Section 41, the parties have identified the cancellation of 
this industrial agreement as being consequential to the 
Registration of State Energy Commission of Western 
Australia Enterprise Bargaining—Generation Division 
Agreement 1994; 

Now therefore with the consent of the parties I hereby 
order: 

That with effect from the 1st day of October, 1994 
the provisions of the State Energy Commission of WA 
Enterprise Bargaining—Bunbury Power Station— 
Generation Division Agreement 1994 be cancelled. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. [L.S.] 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 
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CANCELLATION OF ORDERS— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State Energy Commission of Western Australia 

and 
The Australian Electrical, Electronic, Foundry & 

Engineering Union of (Western Australian Branch) and 
Others. 

No. 935 of 1994. 
The State Energy Commission of WA Use of Contractors 

Agreement, May 1987 Order. 
CHIEF COMMISSIONER W.S. COLEMAN. 

1 October 1994. 
Order. 

HAVING heard Mr A. Grealy and Mr C. Patman on behalf 
of the Applicant and Mr S. O'Byme on behalf of the 
Australian Electrical, Electronic, Foundry & Engineering 
Union (Western Australian Branch); The Australian Liquor, 
Hospitality & Miscellaneous Workers' Union, Miscellane- 
ous Workers Division, WA Branch and the Transport 
Workers Union of Australia, Industrial Union of Workers 
WA Branch; Ms S. McGurk on behalf of the Metals and 
Engineering Workers Union—Western Australian Branch 
and Mr R. Kielty on behalf of the Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia, Western Australian Branch; The Operative 
Painters' and Decorators' Union of Australia, West Austra- 
lian Branch, Union of Workers; The Operative Plasterers' 
and Plaster Workers Federation of Western Australia 
(Industrial Union of Workers) and The Australian Builders' 
Labourers' Federated Union of Workers (WA Branch); 

And being satisfied that, consistent with the provisions of 
Section 41, the parties have identified the cancellation of 
this Order as being consequential to the Registration of State 
Energy Commission of Western Australia Enterprise Bar- 
gaining—Generation Division Agreement 1994; 

Now therefore with the consent of the parties I hereby 
order: 

That with effect from the 1st day of October, 1994 
the provisions of the State Energy Commission of WA 
Use of Contractors Agreement, May 1987 Order be 
cancelled. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

NOTICES— 

Award/Agreement matters— 

Application No. AG 128 of 1994. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "WESTCARE 
DISABLED EMPLOYEES WAGES AGREEMENT". 

NOTICE is given that an application has been made to the 
Commission by The Disabled Workers Union of Western 
Australia under the Industrial Relations Act 1979 for 
registration of the above Agreement. 

As far as relevant, those parts of Agreement which relate 
to area of operation or scope are published hereunder. 

2.—Scope. 
This Agreement applies to disabled employees of 

Westcare Incorporated ("the employer"), members of the 
Disabled Workers Union of Western Australia ("the 
Union"), employed at the employer's premises in Canning- 
ton Street, Nedlands. 
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A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

J. CARRIGG, 
Registrar. 

24 October 1994 

INDUSTRIAL MAGISTRATE— 
Complaints before— 

IN THE INDUSTRIAL MAGISTRATES 
COURT OF WESTERN AUSTRALIA 

HELD AT PERTH. 
Heard: 13 & 20 April 1994 

13 & 14 July 1994 
24 August 1994 

Delivered: 28 September 1994 
Before: MAGISTRATE P.O. COCKRAM 

No. 311-319 of 1993 
Between: 

ELIZABETH DUCASSE 
Complainant 

and 
NEIL ROBERT TURNER (311/93) 

MICHAEL ALAN COOKE (312 & 313/93) 
PETER AITKEN (314-316/93) 

TRANSPORT WORKERS' UNION OF AUSTRALIA, 
INDUSTRIAL UNION OF WORKERS, 

WESTERN AUSTRALIAN BRANCH (317-319/93) 
Defendants 

Ms J.H. Smith appeared for the complainant, instructed 
by the Crown Solicitor's office. 

Mr M.D. Cuomo appeared for the defendants, instructed 
by Vesuki Ponnuthurai, Solicitors. 

Reasons for Decision. 
THE complaints issued in these matters each allege a breach 
by the defendants of the provisions of section 96E( 1) of the 
Industrial Relations Act 1979. 

It is alleged in relation to the defendant Neil Robert 
Rimer (hereinafter "Mr Rimer") that on the 9th December 
1993 at Spearwood he threatened that the free and lawful 
exercise of the occupation of David Emmins would be 
interfered with by reason of the fact that the said David 
Emmins was not a member of the Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch, contrary to section 96E(1) of the Industrial 
Relations Act 1979. 

In relation to the defendant Michael Alan Cooke 
(hereinafter "Mr Cooke") it is alleged that on the 10th 
December 1993 at Spearwood he threatened that the free and 
lawful exercise of the occupations of Ronald James Crowe 
(Complaint 312/93) and Ronald Leonard Crowe (313/93) 
would be interfered with by reason of the fact that the said 
Ronald James Crowe and Ronald Leonard Crowe were not 
members of the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch, 
contrary to seciton 96E(1) of the Industrial Relations Act 
1979. 

In relation to the defendant Peter Aitken (hereinafter' 'Mr 
Aitken") it is alleged that on the 9th and 10th December 
1993 at Spearwood he threatened that the free and lawful 
exercise of the occupations of Ronald James Crowe 
(314/93—10 December 1993), Ronald Leonard Crowe 
(315/93—10 December 1993) and David Emmins (316/ 
93—9 December 1993) would be interfered with by reason 
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of the fact that the said Ronald James Crowe, Ronald 
Leonard Crowe and David Emmins were not members of the 
Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australia Branch, contrary to section 
96E(1) of the Industrial Relations Act 1979. 

In relation to the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch it 
is alleged that on the 9th and 10th December 1993 at 
Spearwood it threatened the free and lawful exercise of the 
occupations of Ronald James Crowe (317/93—10 December 
1993), Ronald Leonard Crowe (318/93—10 December 
1993) and David Emmins (319/93—9 December 1993) 
would be interfered with by reason of the fact that the said 
Ronald James Crowe, Ronald Leonard Crowe and David 
Emmins were not members of the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch, contrary to section 96E(1) of the 
Industrial Relations Act 1979 (hereinafter "the Act"). 

At the commencement of the proceedings on the 13th July 
1994 the complainant produced particulars in relation to 
each complaint. The particulars are dated 12 July 1994. Mr 
Aitken is charged as a principal offender, it being alleged 
that he personally made the threats in relation to Messers 
Crowe, Crowe and Emmins. 

The Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch (hereinafter 
"the defendant Union") is also charged as a principal 
offender, it being alleged that it is vicariously liable for the 
actions of Mr Aitken. 

In relation to Mr Cooke and Mr Thmer the prosecution 
rely on the provisions of section 7 of the Criminal Code and 
section 96G(1) of the Act. 

It is for the prosecution to prove, beyond a reasonable 
doubt, in relation to each defendant on each charge that there 
was a threat that the free and lawful exercise of the 
occupations of Messrs Crowe, Crowe and Emmins would 
be interfered with. 

I do not accept the submissions of Mr Cuomo in relation 
to section 961(3) of the Act. 

Should the prosecutions discharge its legal burden of 
proof then it is for the defendants, pursuant to section 961(3) 
of the Act to prove, on the balance of probabilities, that die 
threat was not actuated because Messrs Crowe, Crowe and 
Emmins were not members of the Transport Workers' 
Union of Australia, Industrial Union of Workers, Western 
Australian Branch. 

In furtherance of discharging its legal burden of proof the 
prosecution called seven witnesses. 

The defendants elected to call no evidence. No adverse 
inference is drawn against the defendants for that election. 

The charges of primary importance are those relating to 
Mr Aitken (314, 315 and 316 of 1993). If the prosecution 
has not discharged its legal burden of proof in relation to 
those charges then the prosecution must also fail in relation 
to the remaining six charges. I therefore propose dealing 
with the complaints relating to Mr Aitken first. 

Complaint No. 314 of 1993—Peter Aitken: 

This complaint relates to Mr Ronald James Crowe 
(hereinafter "Mr Crowe Jr"). 

Mr Aitken's identity was not made an issue in this 
matter however, in any event, Mr Aitken was identified 
by Mr Crowe Jr (page 38 of the transcript). 

Mr Crowe Jr also identified the date of the alleged 
offence to be the 10th December 1993 (page 35 of the 
transcript). 

The next question is whether the prosecution has 
proved, beyond a reasonable doubt, that Mr Aitken 
threatened that the free and lawful exercise of the 
occupation of Mr Crowe Jr would be interfered with. 

During examination-in-chief Mr Crowe Jr gave the 
following evidence (page 35 of the transcript):— 

"... Peter Aitken showed up and asked for a- 
union ticket. I said, "No, I haven't got one,"- and 
then he says, "Well, you can't get loaded." 

During cross-examination the following exchange 
took place between Mr Cuomo and Mr Crowe Jr (page 
40 of the transcript):— 

"You say that Peter Aitken asked you for a 
union ticket and said you wouldn't get loaded 
without it. Is that what the conversation was?—If 
I didn't have a ticket I wouldn't get loaded. 

Those were his exact words?—Pretty much. 
How pretty much? Did he say something 

else?—"No ticket, no getting loaded," virtually. 
And that was a pretty accurate description of the 

situation wasn't it?—Yes." 
Mr Crowe Jr made no contemporaneous notes of the 

conversation with Mr Aitken. 
I found Mr Crowe Jr to be a good witness and I 

accept his evidence notwithstanding the lack of any 
contemporaneous notes. 

The irrestible and only reasonable inference to be 
drawn from the evidence which I have referred to is that 
at Spearwood on the 10th December 1993, Mr Aitken 
threatened that the free and lawful exercise of the 
occupation of Mr Crowe Jr would be interfered with in 
that he would not be loaded. 

The prosecution has therefore discharged its legal 
burden of proof in relation to Charge 314 of 1993. 

That being the case it is necessary for the defendant 
to discharge his legal burden of proof pursuant to 
section 961(3) of the Act. 

Mr Aitken did not give evidence or call any 
witnesses in an effort to discharge his legal burden of 
proof and the cross-examination of the prosecution 
wimesses has not resulted in that legal burden of proof 
being discharged. 

Mr Aitken has failed to discharge his legal burden 
of proof. 

I find this charge to be proven. 
Complaint No. 315 of 1993—Peter Aitken: 

This complaint related to Ronald Leonard Crowe 
(hereinafter "Mr Crowe Sr"). 

I accept that the date of the alleged offence was the 
10th December 1993 for the following reasons:— 

1. Exhibit A, being the cheque of Mr Crowe Sr, 
is dated 10th Etecember 1993. 

2. Exhibit O, being the receipt Mr Crowe Sr 
received, is dated the 10th December 1993. 

3. The incident in relation to Mr Crowe Sr 
occurred on the same day as the incident 
relating to Mr Crowe Jr and I accept that the 
incident relating to Mr Crowe Jr was on the 
10th December 1993. 

Therefore, notwithstanding Mr Crowe Sr's evidence that 
it was the 11th December 1993 and that the date on the 
application form (exhibit R) is 9th December 1993,1 accept 
that the date of the alleged offence was the 10th December 
1993. 

I also accept that the prosecution has discharged its legal 
burden of proof in relation to the identity of Mr Aitken (page 
46 of the transcript). 

The next question is whether or nor Mr Aitken threatened 
that the free and lawful exercise of the occupation of Mr 
Crowe Sr would be interfered with. To find that this was the 
case it is necessary to accept the evidence of Mr Crowe Sr 
as to the conversation he allegedly had with Mr Aitken on 
the 10th December 1993. 
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The evidence of Mr Crowe Sr as to the alleged 
conversation between himself and Mr Aitken is, to some 
extent, corroborated by Exhibits A, R and O but is not 
corroborated by any other witness. Mr Crowe Jr was unable 
to corroborate the evidence of Mr Crowe Sr as to the 
contents of the conversation (page 36 of the transcript). 

As a witness I found Mr Crowe Sr to be evasive and far 
from impressive during cross-examination. I agree with the 
comments of Mr Cuomo that Mr Crowe Sr was a calculating 
witness and that his evidence is highly unreliable. 

I am not prepared to accept the evidence of Mr Crowe Sr 
as to the contents of the conversation with Mr Aitken. There 
is, therefore, insufficient evidence to convince me beyond 
a reasonable doubt that there was a threat that the free and 
lawful exercise of the occupation of Mr Crowe Sr would be 
interfered with. 

This charge should therefore be dismissed. 
Complaint No. 316 of 1993—Peter Aitken: 

This complaint relates to Mr David Emmins. 
I accept that the date of the alleged offence involving 

Mr Aitken and Mr Emmins was the 9th December 1993 
for the following reasons:— 

(1) Mr Emmins gave evidence that the day of the 
incident was a Thursday (page 19 of the 
transcript). The 9th December 1993 was a 
Thursday. 

(2) Mr Emmins gave evidence that he joined the 
union the day after the incident at the 
Connaust yard (page 23 of the transcript) and 
the date on the application form (Exhibit L) 
is the 10th December 1993. Therefore the day 
before would have been the 9th December 
1993. 

Mr Aitken was identified by Mr Emmins (page 20 of the 
transcript). 

I now turn to the question of whether there was a threat 
to the free and lawful exercise of the occupation of David 
Emmins. 

Mr Emmins gave the following evidence (page 20 of the 
transcript):— 

"SMITH, MS: ... What happened when you got to 
the Connaust yard?—I was met there—as I pulled into 
the yard I was met there by Peter Aitken who asked me 
if I was a member of the union and I said I was not. 

SMITH, MS: You say that he asked you if you were 
a member of the union and you said that you were 
not?—I said I was not. 

And what happened after that?—And I just said that 
I didn't think I had to be a member of the union and 
he just said, "You won't get unloaded here with your 
container." 

During cross-examination the following exchange took 
place between Mr Cuomo and Mr Emmins (page 28 of the 
transcript):— 

"CUOMO, MR: ... Who initiated the conversation 
between you and Mr Aitken?—Mr Aitken came up to 
the truck where I was driving and he just asked me if 
I was a member of the TWU. 

What did you say to him?—I said, "No, I'm not." 
What did he say then?—He just said that you 

wouldn't get unloaded at this yard. 
Did he say that it would be a good idea to be a 

member of the union?—No, he didn't actually say that. 
No.... 

Did he say any words other than you wouldn't get 
unloaded at this yard?—He did mention he had spoken 
to the forklift driver and said, "You won't get unloaded 
at this yard" and that was all he said then." 

I found Mr Emmins to be a good witness and I accept Us 
evidence in relation to the conversations he had with Mr 
Aitken. 

The irrestible and only reasonable inference that can be 
drawn from the above evidence of Mr Emmins is that on the 
9th December 1993 at Spearwood, Mr Aitken threatened 
that the free and lawful exercise of the occupation of David 
Emmins would be interfered with in that he would not have 
his container unloaded. 

The prosecution has therefore discharged its legal burden 
of proof to the required standard. It is therefore incumbent 
on the defendant to discharge his legal burden of proof under 
section 961(3) of the Act. For the reasons referred to in 
relation to Charge 314 of 1993 Mr Aitken has failed to 
discharge his legal burden of proof. 

I find this charge to be proven. 
Complaint No. 311 of 1993—Neil Robert Timer: 

This charge arises out of matters allegedly relating 
to Mr Emmins on the 9th December 1993. 

Pursuant to my findings in relation to Complaint No. 
316 of 1993 (the charge against Mr Aitken which 
relates to Mr Emmins) there was a threat by Mr Aitken 
that the free and lawful exercise of the occupation of 
Mr Emmins would be interfered with. 

As previously stated, the prosecution seek to 
implicate Mr Timer in this matter either by way of 
section 96G(1) of the Act or by section 7 of the 
Criminal Code. 

Given my findings in the following pages in relation 
to Complaint No. 319 of 1995 which related to the 
defendant Union and Mr Emmins, the prosecution 
cannot rely on section 96G(1) of the Act. 

The question for determination is whether Mr Timer 
falls within the scope of section 7 of the Criminal Code. 

Although Mr Emmins identified Mr Timer as being 
the forklift driver at the Connaust yard on the 9th 
December 1993 when he spoke with Mr Aitken 
(transcript pages 20, 21 and 22) Mr Emmins did not 
otherwise give evidence which would implicate Mr 
Timer. Mr Emmins did not speak with Mr Timer and 
therefore could give no evidence as to any motive or 
reason Mr Timer may have had for not unloading Mr 
Emmins. 

The evidence relied on by the prosecution is the 
contents of the interview between Mr McCorry and Mr 
Timer of the 20th December 1993. Below is the text 
of that interview:— 

"GMc OK Could I get your full name and address 
please 

NT Neil Robert Timer 41 Parkway Gardens 
Parmelia 

GMc And do you recall the incident that happened 
on the 10 December last involving the driver 
of a vehicle belonging to Mr Ron Crowe 

NT Yes I do 
GMc Could you tell me what happened...in your 

own words...on that day 
NT The Union delegate came up to me and asked 

me "Do not load him until he becomes a 
union member". 

GMc Do you know the identity of the union 
delegate 

NT Yes I do 
GMc Could you tell us what his name is 

NT Peter Atkins 
GMc And do you recall what time this was 

NT Not too sure 
GMc Can you tell us why you obeyed the 

order—or if you did obey the order 
NT Well it's union policy...just...you know...the 

union delegate asks you to do something you 
don't really go against the union 

GMc And what happened when he told you not to 
load or unload the truck? 

NT I didn't unload him and he drove off 
GMc And what happened later on 

NT Well I unloaded him 
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GMc Was there any particular reason you unloaded 
him when he came back 

NT I just feel everybody's got a right to be in the 
union or not...you know 

GMc So the only reason you didn't unload him the 
first time was because the union official was 
there 

NT Yes that's correct 
GMc Thanks very much Neil" 

Although Mr Turner is talking about "the driver of 
a vehicle belonging to Mr Ron Crowe" Mr Emmins is 
not specifically identified as that driver either by name 
or physical description. 

It is further to be noted that the date referred to in 
the interview was 10th December whereas this offence 
is alleged to have occurred on the 9th December 1993. 

Pursuant to the evidence of Mr Emmins he was at 
the Connaust yard in Spearwood to have a container 
unloaded. In answer to the third question Mr Tbmer 
refers to loading the truck, however, he does subse- 
quently refer to unloading the truck. 

Generally speaking, however, the sequence of events 
referred to by Mr Timer in the interview is broadly the 
same as the sequence of events referred to by Mr 
Emmins in his evidence. 

The matters referred to in the interview with Mr 
Timer however also bear some resemblance to the 
incident involving Mr Crowe Jr. namely:— 

(a) The date of 10th December. 
(b) That Mr Crowe Jr was the driver of a vehicle 

belonging to Mr Ron Crowe. 
(c) That Mr Crowe Jr was at the Connaust yard 

to be loaded and therefore the third answer 
by Mr Timer that he was told by Mr Aitken 
not to load until the person became a Union 
member also correlates with Mr Crowe Jr. 

(d) Mr Timer indicated in the interview that the 
driver in question was not unloaded and that 
he drove off. However, later on, he did 
unload the driver. 

The evidence of Mr Crowe Jr is that he 
arrived at the yard, spoke with Mr Aitken 
and, as a result of that conversation, was 
going to leave (page 36 of the transcript) but 
was told to wait. At some point after that the 
truck of Mr Crowe Jr was loaded. 

Although Mr Timer, in the latter part of 
the interview, refers to unloading and Mr 
Crowe Jr was there to be loaded there is still 
some similarity between the sequence de- 
scribed by Mr Timer and that described by 
Mr Crowe Jr. The difference between un- 
loading and loading is not definitive given 
the previous reference to loading in the 
interview. 

In addition to those matters and in support of the 
possibility that Mr Timer was dealing with Mr Crowe 
Jr, it is conceded by the prosecution that during his 
evidence Mr Crowe Jr identified Mr Timer as the 
forklift driver (page 180 of the transcript). 

The interview with Mr Timer was not a detailed 
interview. Mr Timer could have been asked more 
specific questions about the identity of the unnamed 
driver such as:— 

(a) Whether he had dealt with this driver before. 
(b) Whether it was Mr Crowe Jr or Mr Crowe Sr 

or another person. 
(c) A description of what the driver looked like. 

More care could have been taken during the 
interview to ascertain exactly what the driver was there 
for. 

The third answer given by Mr Timer indicates that 
the driver was there to be loaded. The eighth question 
by Mr McCorry suggest that Mr McCorry was not sure 
whether the driver was there to be loaded or unloaded. 

Mr Timer should have been asked whether, when 
the unnamed driver "drove off", the unnamed driver 
left the Connaust yard or whether he parked somewhere 
within the yard. He should also have been asked how 
much time elapsed between the unnamed driver driving 
off and his truck being subsequently "unloaded".- 
Furthermore, although the inference from the last 
question put by Mr McCorry would appear to be that 
at the time the unnamed driver was subsequently 
unloaded, Mr Aitken was not present, that was not 
specifically put to Mr Timer. 

I must be convinced beyond a reasonable doubt that 
the unnamed driver Mr Timer is referring to is Mr 
Emmins. 

The interview with Mr Timer lacks detail and 
although I have a suspicion, possibly even a strong 
suspicion, that the unnamed driver was Mr Emmins, 
given the matters I have referred to I am not convinced 
of that fact beyond a reasonable doubt. 

This charge should therefore be dismissed. 
Complaint No. 312 of 1993—Michael Alan Cooke: 

The prosecution rightly conceded that there is no 
case for the defendant to answer in relation to this 
matter given the lack of identification evidence. 

This complaint should therefore be dismissed. 
Complaint No. 313 of 1993—Michael Alan Cooke: 

This charge should be dismissed for the following 
reasons:— 

1. Because of my findings in relation to 
Complaint No. 315 of 1993. 

2. I accept Mr Cuomo's submission that the 
contents of Mr Cooke's interview with Mr 
McCorry contains nothing to indicate that Mr 
Cooke knew what, if anything, Mr Aitken 
was doing. 

3. At one point during the interview Mr Cooke 
stated the following:— 

"Well, I was just about to load him 
and the union guy said to me "Stop!" 
as I was just about to load him us. He 
went up to Mr Crowe and he was around 
there for about 5 to 10 minutes and then 
I saw..." 

Subsequently Mr Cooke stated the follow- 
ing during the interview:— 

"Well after I loaded the truck up., he 
just walked off and said "Yer, she'll be 
right" and then off he went in his car 
and drove off., flew out of the yard." 
(My emphasis.) 

The first quote from the interview suggests 
that Mr Cooke stopped before he loaded up 
the truck whereas tee second quote from the 
interview indicates that he loaded tee truck 
notwithstanding the request from the ' 'union 
guy". This conflict creates a further problem 
in relation to tee contents of the interview 
with Mr Cooke. 

4. Although the contents of the interview 
indicate teat Mr Cooke identified tee driver 
of tee truck to be Mr Crowe Sr it was the 
evidence of Mr Crowe Sr that he was at the 
yard to be unloaded whereas parts of the 
interview clearly suggest that the truck teat 
Mr Cooke was dealing with was being 
loaded. 

This conflict must therefore give rise to 
doubt as to whether it was in fact Mr Crowe 
Sr. 
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Given the matters I have referred to this complaint 
should be dismissed. 

Complaint No. 317 of 1993—Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch: 

Pursuant to Exhibit F, the defendant Union is 
registered pursuant to the provision of the Act. Given 
the definition of ''organization of employees" in 
section 96A of the Act the defendant Union is therefore 
an organization of employees as referred to in section 
96E of the Act. 

To prove this charge it is incumbent on the 
prosecution to prove, beyond a reasonable doubt, that 
the defendant union was vicariously liable for the 
actions of Mr Aitken. 

The prosecution concedes that there is no evidence 
that Mr Aitken was an "officer or a member'' of the 
defendant Union and therefore section 96G(2) of the act 
is not applicable. 

The prosecution submits that Mr Aitken was an 
agent of the defendant Union and relies on five matters 
to prove, beyond a reasonable doubt, that he was an 
agent and that he was acting within the scope of his 
authority. I shall now refer to each of those five matters. 

1. The receipts (Exhibits M and O) 
The only identifying features on the two 

receipts are the initials "T.W.U." It is 
reasonable to assume that those initials stand 
for "Transport Workers' Union", however, 
it is not reasonable to assume that it is 
therefore a document of the defendant Union. 
The initials equally infer that it could be a 
document of the Federal Union which is a 
separate legal identity (transcript pages 10 
and 11). 

2. The fact that Mr Aitken signed the receipts. 
Given that the receipts do not clearly 

indicate that they are the receipts of the 
defendant Union the fact that Mr Aitken 
signed then does not take the matter any 
further. 

3. The Application Forms (Exhibits L, N and 
R). 

All the application forms are in identical 
terms. They are all headed and refer to the 
"Transport Workers' Union of Australia". 
That name is not the name of the defendant 
Union and, in fact is the name of the Federal 
Union pursuant to the definition in Rule 48 
of the defendant Union's rules (Exhibit J). 

The application forms (Exhibits L, N and 
R) are not in the same form (with reference 
to the name) as the form which appears on 
page 3 of the defendant Union's rules 
(Exhibit J) although it is also necessary to 
note the contents of paragraph 3 of Rule 6 
and Rule 49 of the defendant Union's rules. 

Paragraph 3 of Rule 6, however, when read 
with Rule 49 does not mean that, by 
completing an application form in the same 
style as Exhibit L, N, or R, you are 
specifically joining the defendant Union. It 
could mean that you are joining the Federal 
Union and you are therefore deemed to be a 
member of the defendant Union (Rule 49(ii)). 
Therefore, an application form in the style of 
Exhibits L, N and R is equally consistent 
with Mr Aitken being an agent of the Federal 
Union which is a separate legal identity 
(transcript pages 10 and 11). 

4. The "Transport Workers' Union of Austra- 
lia No. 2 Account"—Exhibit B. 

There is no evidence to indicate who this 
account belongs to. 

There is no evidence to suggest that it is 
an account of the defendant Union and given 
its title it might equally be an account of the 
Federal Union which is a separate legal 
identity (transcript pages 10 and 11). 

5. The Authority to Appear—Exhibit H. 
There is no evidence to indicate that Mr 

Aitken's authority to appear equals an au- 
thority to act as an agent to recruit members 
for the defendant Union. That view is 
supported by the fact that Mr Aitken is not 
listed as a person who has the authority to 
sign on behalf of the defendant Union and 
further, that he is not listed on Exhibit G(2), 
which is the "List of Office Holders Branch 
Committee of Management" of the defen- 
dant Union. His role within the defendant 
Union is therefore a role with some limits. 

6. Mr Hastie's evidence as to the membership 
of the Union. 

Mr Has tie gave the following evidence 
(pages 15 and 16 of the transcript):— 

"SMITH, MS: .. Mr Hastie, did you 
recently check some records in relation 
to this particular matter?—I did. I was 
at the Transport Workers Union office 
at Beaufort Street, to check the member- 
ship roll—certain individuals on the 
state membership roll. 

When you say in Beaufort Street, 
what address is that?—From memory, 
82 Beaufort Street." 

Page 16:— 
"SMITH, MS:.. I had served a notice 

on the secretary of the union to produce 
records on that day at that time and went 
through to Jim's office and he asked 
specifically what I would like to see. I 
told him I would like to access the state 
membership roll of the Transport Work- 
ers Union to check if certain individuals 
were registered as members." 

Unfortunately Mr Hastie refers only to the 
"Transport Workers' Union (page 15) al- 
though he later refers to the "state member- 
ship" role (pages 15 and 16). 

At no point does Mr Hastie refer to the 
"Transport Workers" Union of Australia, 
Industrial Union of Workers, Western Aus- 
tralian Branch" which is the name of the 
defendant Union. 

I am of the view that, given the existence 
of the Federal body which has a similar 
name, it is important that the defendant 
Union be clearly identified. 

Furthermore, given that the application 
forms in these matters (Exhibits L, N & R) 
are headed "Transport Workers Union of 
Australia" and given the contents of Rule 6 
and Rule 49 of the Rules of the defendant 
Union (Exhibit J), it appears that if a person 
joins the Federal Union he is deemed to be 
a member of the defendant Union. The 
existence of the names of Mr Emmins and Mr 
Crowe Sr on the "state membership roll" is 
therefore equally consistent with them hav- 
ing joined the Federal Union, given Rule 
49(ii), as it is with then having joined the 
defendant Union. If it was the Federal Union 
they joined and now appear on the member- 
ship roll of the defendant union (assuming 
that it was the membership roll of the 
defendant Union that was searched by Mr 
Hastie) because of the operation of Rule 
49(ii), that does not necessarily mean that Mr 



Aitken was acting as an agent for the 
defendant union. 

The confusion is added to by the fact that 
notwithstanding that Mr Crowe Jr, along 
with Mr Emmins and Mr Crowe Sr, com- 
pleted an application form, Mr Crowe Jr is 
not listed as a member of the union for which 
Mr Has tie carried out his search. 

It appears that Mr Aitken was acting as an agent for 
either the defendant Union or the Federal Union, or 
possibly both, (putting aside the question of whether he 
was acting within the scope of his agency) but given 
the matters I have referred to I am not convinced 
beyond a reasonable doubt that he was acting as an 
agent for the defendant Union. 

The prosecution has therefore failed to convince me 
that the defendant Union is vicariously liable for the 
acts of Mr Aitken. 

This complaint should therefore be dismissed. 
Complaint No. 318 of 1993—^Transport Workers' Union 

of Australia, Industrial Union of Workers, Western Austra- 
lian Branch: 

This complaint should be dismissed because of my 
findings in relation to Complaint No. 315 of 1993 and 
also for the reasons stated in relation to Complaint No. 
317 of 1993. 

Complaint No. 319 of 1993—Transport Workers' Union 
of Australia, Industrial Union of Workers, Western Austra- 
lian Branch: 

This complaint should be dismissed for the same 
reasons outlined in relation to Complaint No. 317 of 
1993. 

Summary: 
Complaint 311/93—dismissed. 
Complaint 312/93—dismissed. 
Complaint 313/93—dismissed. 
Complaint 314/93—proven. 
Complaint 315/93—dismissed. 
Complaint 316/93—proven. 
Complaint 311193—dismissed. 
Complaint 318/93—dismissed. 
Complaint 319/93—dismissed. 

P.G. COCKRAM. 

IN THE INDUSTRIAL MAGISTRATES 
COURT OF WESTERN AUSTRALIA 

HELD AT PERTH. 
Heard: 4th August 1994 

31st August 1994 
Delivered: 28 September 1994 

Before: MAGISTRATE P.G. COCKRAM 
No. 1029-49 of 1994 

Between: 
THE OPERATIVE PLASTERERS' 

AND PLASTER WORKERS' FEDERATION 
OF AUSTRALIA (INDUSTRIAL UNION OF WORKERS) 

WESTERN AUSTRALIAN BRANCH. 
Complainant 

and 
DAVID WARD 

Defendant 
Mr B.L The and Ms J. Harrison appeared for the 

complainant. 
Mr A.J. Thompson appeared for the defendant. 

Reasons for Decision. 
IN these matters it is alleged that the defendant has breached 
Award No. 14 of 1978 in relation to numerous matters 
including failure to keep time records, failure to pay travel 
allowance, failure to pay wages in accordance with the 
award, failure to pay pro rata wages on termination, failure 
to pay annual leave on termination and a failure to pay 
waiting time. 

All the complaints relate to Mr James Moore (hereinafter 
"Mr Moore"). 

The complainant carries the legal burden of proof in 
relation to all matters. 

The standard which the complainant must reach to 
discharge its legal burden of proof is the balance of 
probabilities. 

If the complainant fails to discharge its legal burden of 
proof in relation to any of the complaints then the relevant 
complaint or complaints must be dismissed. 

In furtherance of discharging its legal burden of proof the 
complainant called three witnesses. 

The defendant elected to give evidence and called two 
further witnesses. 

The first issue to be decided in these matters is the nature 
of the relationship between Mr Moore and the defendant. 

It is submitted on behalf of the complainant that Mr 
Moore was an employee whereas it is submitted on behalf 
of the defendant that Mr Moore was a subcontractor. 

It is not in dispute that should I find Mr Moore to be an 
employee then Award No. 14 of 1978 (hereinafter "the 
Award'') is applicable. It is also not in dispute that the award 
is not applicable should I find that Mr Moore was a 
subcontractor. 

During examination-in-chief Mr Moore gave evidence 
relevant to the issue of his relationship with the defendant. 

At page 7 of the transcript Mr Moore gave the following 
evidence:— 

"Now, do you know the respondent to these 
proceedings, Mr Ward?—I do, yes. 

How long have you known Mr Ward?—Since 
December 1993. 

What were the circumstances surrounding that?—I 
applied for a job as a plasterer. I looked in the Western 
Australian dated 7 December 1993 and looked through 
the ads and replied to the ad in the newspaper. I rang 
the ad and talked to Mr Ward. 

All right. What did you say to Mr Ward?—Well, I 
asked him details about the job and subsequently was 
told I could start in a job in Riverton the next day. 

Did you discuss with Mr Ward what income you 
would be receiving?—Yes. At that time it was $130 
gross per day. 

Did you discuss the frequency with which you were 
paid?—There is a general understanding in the build- 
ing—that it would be paid weekly. 

So you say you discussed with Mr Ward commenc- 
ing the next day at Riverton. Can you explain to us what 
happened then?—Yes. I went to Riverton to start at 7 
o'clock in the morning and met Mr Terry Lewis who 
was working for Mr Ward at the time. He knew the run 
of the job and I worked together with Mr Lewis for the 
day." 

At pages 7 and 8 of the transcript Mr Moore stated the 
following:— 

"All right. Now, you say you worked with Mr 
Lewis—can you just explain ?—Yes. For these 
purposes Mr Lewis would say what room we were to 
tackle as regards to setting coat finish. We set up 
mixing materials and we would complete a room and 
go on to the next room. 

So it was Mr Lewis who would indicate ?— 
Yes." 
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Further at page 8 Mr Moore gave the following 
evidence:— 

"Right. Then what occurred then?—That evening I 
talked again to Mr Ward and he said to go to a job in 
Shenton Park—10 Onslow Road—to be there at 7.00 
and to wait for Mr Lewis because there was a task to 
be done in the stairwell area of that unit. ... 

What materials or tools did you provide?—Small 
hand tools; trowels, hammers, brushes, tin snips. No 
mixing materials whatsoever. No mixing equipment or 
plant. 

So those are the tools that you provided. What did 
Mr Lewis provide?—Well, through Mr Ward. Mr 
Lewis didn't provide, as far as I know, anything. Mr 
Ward provided cement mixers, straight-edges rules for 
assisting straightening of plaster walls, mixing drums, 
drills for mixing wet plaster, brushes and shovels and 
things like that" 

At page 9 of the transcript Mr Moore gave the following 
evidence:— 

"...again on that evening I talked to Mr Ward and 
I was to go to Ewen Street in Woodlands to work on 
a unit there, again, with Mr Lewis. ... 

Who was providing the sand?—Either Mr Ward or 
the builder himself but Mr Ward had been responsible 
for seeing the sand was on site by supplying it himself 
or informing the builder. 

What involvement did you have?—Well, no involve- 
ment with materials whatsoever. ... 

You say at this stage you were still working with Mr 
Lewis?—Yes. 

And you say that Mr Lewis was indicating where— 
what particular work to do?—Yes. 

Why was Mr Lewis ?—Mr Lewis was, if you 
want, for a want of a better word, directing operations 
on a temporary basis. Mr Ward was indisposed at that 
time, and I actually met Mr Ward for the first time on 
the Saturday, 11 December in the afternoon." 

At pages 11, 12 and 13 of the transcript Mr Moore gave 
the following evidence:— 

"From 13 December onwards I was under the direct 
supervision of Mr Ward. 

What do you mean by direct supervision?—Mr Ward 
was on site for the good part of the day, if not, he was 
away collecting material or something like that. I was 
directed along with whoever was working in the team 
at the time as what to tackle and in what manner to 
tackle it as regards inside-outside work, what rooms or 
whatever. 

Can you explain in any detail, when you talk about 
what to tackle or in essence ?—Whether to go in 
to plaster a bedroom or to plaster—precise locations 
where to go and precise walls. 

And the manner in which the work was to be 
done?—We worked as a team under his supervision in 
that he was responsible for quality control. 

And if you can just explain quality control?—If Mr 
Ward deemed that the finish wasn't good enough or the 
place wasn't tidy enough or there was a comer wrong 
or something like that, Mr Ward would say what had 
to be done and it would be done. 

So if there was a problem with a comer, it would be 
redone essentially. Is that ?—It would be redone 
to Mr Ward's specifications, yes. 

When would Mr Ward give those specifications?— 
As we were going along—throughout the day. 

Just on that work sheet, on which dates did that 
relationship that you have just described with Mr Ward 
take place?—It took place from 13 December 1993 
onwards because, as I say, Mr Ward was indisposed in 
the previous week. 

And you have indicated in relation to the first three 
dates the materials that you brought Can you indicate 
on the subsequent dates referred to in the work sheet 
the materials that you—well, tools?—Well, I didn't 
actually supply tools—small hand tools. 

Sorry, what was your evidence in relation to the 
small hand tools? Which were they?—A hawk, a 
trowel, brushes, hammer, tin snips—small hand tools. 

HIS WORSHIP: Did you say "hook"?—Hawk— 
H-a-w-k. It's a hand board for holding in plaster. 

Hawk, brushes?—Yes, trowel—various trowels. 
That's it, is it?—Tin snips—small hand tools. 
TEE, MR: If you can just indicate which dates you 

produced those tools?—On all of those dates. 
What tools did Mr Ward provide?—Mr Ward 

provided plant, mixers, both for mixing cement and for 
mixing plaster—drills—drilling—mixing tool for mix- 
ing plaster, buckets, yard brash and brooms, shovels— 
what's called straight edges or T-bars for straightening 
off wet plastered walls and—the major plant and larger 
stuff. 

And on which dates on that work sheet did Mr Ward 
provide those tools?—All of those days. 

And what materials were provided? Did you pro- 
vide—sorry, on the dates listed on that work sheet, 
what materials did you provide?—None whatsoever. 

And on the dates listed on the work sheet, what 
materials did Mr Ward provide?—All materials that we 
use—on that work sheet. 

And what materials would they include?—Sand, 
cement, waterproofer, lime, plaster, expanded metal." 

Mr Moore also gave evidence that if he could not attend 
work he was not expected to find a replacement (pages 21 
and 22 of the transcript). He further stated that he was not 
working in a partnership or conducting a business of his own 
during the period of his association with the defendant (page 
22 of the transcript). 

Cross-examination of Mr Moore as to his relationship 
with the defendant was not extensive.Mr Moore was not 
cross-examined on the tools he provided or the materials 
provided by the defendant. He was not cross-examined on 
his evidence that it was the defendant who told him which 
sites to go to. 

A particularly interesting part of Mr Thompson's cross- 
examination of Mr Moore is as follows (page 37 of the 
transcript):— 

"On 14 December, Riverton and Mullaloo, is it 
normal to split the work over two sites in a day?—Not 
usually. 

Are you aware of why that was required?—I turned 
up for work at Riverton at 7 o'clock. Mr Lewis and Mr 
Ward subsequently arrived. Before we actually got 
started Mr Ward had a conference with the building 
supervisor—and I think the clients were actually there 
as well, but certainly with the building supervisor—and 
Mr Ward decided to take materials and gear away and 
go to this other job in Mullaloo." 

Subsequent to this exchange it was not suggested to Mr 
Moore that he had any part to play in the decision to go to 
the job in Mullaloo. 

The main thrast of the cross-examination of Mr Moore in 
relation to this issue related to the' 'PPS Payee Declaration'' 
(Exhibit L). (Pages 25 and 26 of the transcript.) 

I now turn to the evidence of the defendant. 
During examination-in-chief the defendant agreed that if 

he was on site he would tell Mr Moore what he had to do 
on the site. He further agreed that it was his responsibility 
if the work was not up to standard. 

The defendant stated that he believed Mr Moore to be a 
subcontractor because of the PPS Form (Exhibit L) and 
because, on his evidence, he had no control over whether Mr 
Moore came to work or not and the times that he worked. 
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During cross-examination the defendant agreed that he 
would tell Mr Moore which job to go to and the work to be 
done at the site. He however disagreed that Mr Lewis was 
in charge on the occasions on which he was not on the site. 

During cross-examination the defendant agreed with the 
types of tools provided by Mr Moore and the materials he 
provided which included lime putty, hard wall, and 
equipment such as electric drills, mixing bins, a cement 
mixer and wheelbarrows. 

In cross-examination the defendant agreed that he 
supervised Mr Moore's work to make sure the job was done 
correctly. 

Subsequently in cross-examination the defendant again 
agreed that he provided all materials and major machinery 
and when he worked with Mr Moore he supervised his work 
to ensure that job was done correctly. 

He further agreed in cross-examination that Mr Moore 
was paid for the time/days he worked and not for the number 
of jobs/houses completed. 

He further agreed in cross-examination that Mr Moore 
received no profit in addition to his wages and that on the 
days he did not work he was not required to provide a 
replacement. 

On the matters to be considered when determining the 
nature of the relationship between Mr Moore and the 
defendant I was referred to a decision of the Full Bench of 
the Western Australian Industrial Relations Commission in 
the matter of The Australian Builders' Federated Union of 
Workers, Western Australian Branch v. P.B. & K.A. 
Brajkovich Pty Ltd which is reported in 71 WAIG at page 
23 and was delivered on the 8th November 1990. 

Using as a guide the characteristics referred to at page 25 
of that decision, the indicia in this matter point overwhelm- 
ingly to the existence of a master and servant relationship 
between Mr Moore and the defendant. 

1. Mr Moore brought to the relationship his labour 
and personal hand tools. 

2. Mr Moore worked for the defendant's benefits. 
3. The payment received by Mr Moore is indistin- 

guishable from wages. 
4. Mr Moore did the defendant's work for the 

defendant's benefit or directed by the defendant, 
and he did it with the defendant's material and 
machinery. 

5. Mr Moore received no profits. 
6. There is no evidence that Mr Moore was in 

partnership with anyone. 
7. Mr Moore was not required to find a replacement 

when he was absent. 
8. Other than the PPS Form (Exhibit L) there is no 

evidence that Mr Moore was conducting any 
business of his own. 

9. The defendant had the control of Mr Moore and 
directed him as to what work was to be done, 
where it was to be done and the standard of work 
required. 

As to the relevance of the PPS Form (Exhibit L) I accept 
Mr Moore's evidence in relation to it (Page 25 of the 
transcript). 

The defendant clearly had control over the work 
performed by Mr Moore. 

The relationship between Mr Moore and the defendant 
was that of master and servant and, therefore, the Award is 
applicable. 

The two main issues which remain outstanding are 
whether Mr Moore worked on the 28th and 29th days of 
December 1993 pursuant to Exhibit D (the worksheet) and 
Exhibit N (Mr Moore's diary) and whether, in late February 
1994, he received a cash payment from the defendant in the 
sum of $1050. 

The 28th and 29th December 1993: 
In relation to this issue I make the following 

comments:— 
1. The defendant kept no written records of the 

dates worked by Mr Moore. 
2. Mr Moore did keep a written record of the 

days worked in his diary (Exhibit N) even 
though he conceded that the entries were not 
always made on the relevant day (page 10 of 
the transcript). 

3. During cross-examination the following ex- 
change took place between Mr Thompson 
and Mr Moore (page 35 of the transcript):— 

"THOMPSON, MR: Mr Moore, you 
have indicated that you started work on 
8 December at 7 o'clock in the morning 
at Riverton. Is that right?—That's cor- 
rect. 

Well, what would you say if I 
suggested to you that records will be 
presented subsequently to say that you 
didn't start till 8.30 and that you 
actually finished at approximately 
1.30?—I would dispute that." 

No such records were presented. 
4. During cross-examination the following ex- 

change took place between Mr Thompson 
and Mr Moore (page 38 of the transcript):— 

"The week leading up to Christ- 
mas—sorry, the week commencing 
Monday, 20 December—can you tell 
me, did you work full days during that 
week?—Do you want a description of 
the whole week? 

Yes, please?—The 20th of the 12th at 
Woodlands, I worked from 7.30 till 
2.30. On the 21st of the 12th I worked 
from 7 o'clock till 5.45. On the 22nd of 
the 12th I worked from 7.00 until 4.15. 
On the 23rd of the 12th I worked from 
7.00 until 4.15 and on the 24th of the 
12th—Christmas Eve—I worked from 
7.00 until 2.30. 

Are you aware that evidence will be 
produced later to suggest that those 
times were in fact inaccurate?—From 
my own recollection and from my diary 
they are accurate." 

Very little evidence was presented in 
relation to the times worked by Mr Moore. 

Mr Lewis gave evidence in relation to the 
finishing time on the 24th December 1994 
and otherwise gave general evidence as to the 
commencement times but he also had no 
written records to rely on. 

5. Despite direct cross-examination of Mr 
Moore in relation to the 28th December and 
the 29th December (Page 40 of the transcript) 
it was never put to Mr Moore that he did not 
work those days. 

The suggestion by the defendant and his 
witness at the resumption of the hearing on 
the 24th August 1994 that Mr Moore did not 
work on the 28th and 29th December 1993 
has strong overtones of recent invention 
given that:— 

(a) It was not suggested to Mr Moore 
during cross-examination on the 4th 
August 1994 that he did not work on the 
28th and 29th December 1993; and 

(b) during the period from the 4th August 
1994 (the first day of hearing) to the 
24th August 1994 the defendant had 
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time to consider the defendant's evi- 
dence including the worksheet (Exhibit 
D) and the diary (Exhibit N). 

6. During cross-examination Mr Moore con- 
firmed that the last day he worked for the 
defendant was Saturday, the 8th January 
(page 40 of the transcript). 

It was never put to Mr Moore that he 
worked two days subsequent to the 8th 
January 1994. The first occasion on which 
this was mentioned was during the evidence 
of the defendant. 

For the same reasons given in relation to 
the previous point, the defendant's evidence 
in relation to Mr Moore working two days 
subsequent to the 8th January 1994 also has 
strong overtones of recent invention. 

On this issue I prefer the evidence of Mr Moore and I 
accept that Mr Moore did work on the 28th and 29th 
December 1993 and on all days listed in Exhibit D. 

The alleged payment of $1050: 
It is the evidence of the defendant that in late 

February 1994 Mr Moore was paid, in cash, the sum 
of $1050 being the amount of the two dishonoured 
cheques (Exhibits E and G) and $10 for a dishonoured 
cheque fee. This payment was alleged to have taken 
place at the defendant's home in the presence of Mr 
Pugh. 

The impression I gained of the defendant during 
examination-in-chief was not positive. I found him to 
be very vague and he was led through much of his 
evidence. 

I am of the view that the defendant's evidence in 
relation to the 28th and 29th December 1993, to which 
I have already referred to, is not reliable. 

Previous payments to Mr Moore had all been by way 
of cheque which of course would constitute some 
written record of the payment. The alleged payment in 
late February of $1050 was said to be in cash. No 
receipt was obtained from Mr Moore in relation to that 
alleged payment and there was no written record of it. 
This is the only payment allegedly made to Mr Moore 
for which there is no written record. 

During cross-examination (page 112 of the tran- 
script) the defendant stated that the money for the 
alleged payment resulted from a $900 withdrawal from 
the bank and a loan of $250 from a friend (which does 
not total to $1050). 

The defendant stated that the $900 from the bank appears 
on his bank statements, however those statements were not 
produced. 

The fact that $900 of the alleged payment of $1050 was 
said to have been drawn from a bank account raises the 
question as to why a cheque was not written for that amount 
as had been the practice on all prior occasions which would 
have constituted a written record for at least that amount. 

In examination-in-chief the defendant stated that he did 
not provide a cheque because Mr Moore would not accept 
another cheque. That point was never put to Mr Moore in 
cross-examination, and in fact, the cross-examination of Mr 
Moore on this point was very limited (page 41 of the 
transcript). 

Mr Moore may not have been prepared to accept a further 
cheque but, if that were the case, I would have expected the 
defendant to require Mr Moore to sign some form of receipt. 

Given the matters that I have referred to in these reasons 
I accept that the payment of $1050 was not paid to Mr 
Moore. I do not accept that evidence of the defendant or Mr 
Pugh. 

General Comment: 
Mr Moore's diary (Exhibit N) does not indicate 

finishing times for the 8th, 9th, 14th, 15th, 22nd, 23rd 
or 28th December 1993. Mr Moore's evidence in 

relation to the times specified in Exhibit D for those 
dates is that the times are based on his recollection. It 
would appear from his evidence that he did not attempt 
to recall those times until the end of February or the 
beginning of March 1994 when he went to the Union 
(page 43 of the transcript). 

The fact that Mr Moore was recalling the finishing 
times, which had not otherwise been noted in his diary, 
approximately two months after the event is a cause for 
concern in relation to their accuracy. 

That concern, however, is negated by clause 35 of 
the Award given that the claims for those seven dates 
does not include time in excess of eight hours. 

Charge No. 1029 of 1994: 
Pursuant to clause 28 of the Award the defendant 

was required to keep time records in relation to Mr 
Moore. On his own evidence the defendant did not keep 
those records (transcript pages 74 and 88). 

Charge 1029 of 1994 is therefore proven to the 
appropriate standard. 

Charge No. 1030 of 1994: 
This charge relates to an alleged failure to pay Mr 

Moore travel allowance pursuant to clause 12A(2) of 
the Award for two days being the 8th and 9th December 
1993. 

It has not been suggested that the agreed daily rate 
of $130 incorporated any specific amount for travel 
allowance pursuant to the Award. 

It was submitted to me that because Mr Moore was 
being paid $130 per day, which is significantly more 
than the daily rate pursuant to the award ($95.46), Mr 
Moore should not receive any additional sum for travel 
allowance. I do not accept that submission. 

There is no evidence to indicate that the $130 per day 
paid to Mr Moore was to include travel allowance or 
any other allowances payable under the Award. Had it 
been Mr Ward's intention that the sum of $130 would 
include travel allowance then that should have been 
made clear when the matter was first discussed with Mr 
Moore in December 1993. 

The bottom line is that there is no payment which 
has been paid to Mr Moore which is identifiable as 
travel allowance which Mr Moore was entitled to under 
the Award. 

I find this charge to be proven and Mr Moore is 
therefore entitled to payment of travelling allowance 
for these two days in the sum of $21.40. 

Charge No. 1031 of 1994: 
This charge relates to an alleged failure to pay travel 

allowance for the 10th, 13th, 14th, 15th and 16th days 
of December 1993, being five days at $10.70 per day. 

For the reasons outlined in relation to Charge No. 
1030 of 1994,1 find this charge to be proven and Mr 
Moore is therefore entitled to payment for five days' 
travelling allowance totalling $53.50. 

Charge No. 1032 of 1994: 
This charge relates to an alleged non-payment of 

travel allowance for the 17th, 20th, 21st, 22nd and 23rd 
days of December 1993. 

For the reasons outlined in relation to Charge No. 
1030 of 19941 find this charge to be proven and further 
find that Mr Moore is entitled to payment of travel 
allowance for five days at $10.70 per day which totals 
$53.50. 

Charge No. 1033 of 1994: 
This charge relates to an alleged failure to pay Mr 

Moore correct wages for weekend work pursuant to 
clauses 16(1) and 16(5) of the Award for Saturday the 
18th December 1993. 

The amount claimed of $203.29 includes $10.70 for 
travel allowance. 
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Given that Mr Moore did work the 18th December 
1993, my findings that the Award apply to Mr Moore 
and the matters referred to in relation to charge 1030 
of 1994,1 find this charge to be proven and Mr Moore 
is therefore entitled to payment of correct wages for 
weekend work in the sum of $203.29. 

Charge No. 1034 of 1994: 
This charge relates to an alleged non-payment of 

travel allowance.for the 24th, 29th, 30th and 31st days 
of December 1993 at $10.70 per day. 

For the reasons outlined in relation to Charge No. 
1030 of 1994,1 find this charge to be proven and Mr 
Moore is therefore entitled to payment of travel 
allowance in the sum of $42.80. 

Charge No. 1035 of 1994: 
This charge relates to an alleged non-payment of 

wages for working a rostered day off on the 24th 
December 1993 in the sum of $203.29 pursuant to 
clause 13(1) of the Award. 

I accept the evidence of Ms Harrison that the 24th 
December 1993 was a rostered day off (pages 63 and 
64 of the transcript). 

Given that Mr Moore did work the 24th December 
1993 and my finding that the Award applies, I find this 
charge to be proven and Mr Moore is therefore entitled 
to payment of additional wages for working a rostered 
day off pursuant to clause 13(1) of the Award in the 
sum of $203.29. 

Charge No. 1036 of 1994: 
This charge relates to an alleged non-payment of 

wages to Mr Moore for the 29th and 30th days of 
December 1993. 

Given that Mr Moore did work the 29th and 30th 
December 1993 and given my findings that Mr Moore 
was not paid the sum of $1050 by Mr Ward, Mr Moore 
has not been paid his wages for die 29th and 30th days 
of December 1993. 

This charge has been proven and Mr Moore is 
therefore entitled to payment of $95.46 for each day 
which totals $190.92. 

Charge No. 1037 of 1994: 
This charge relates to an alleged non-payment of 

wages for the Boxing Day holiday on the 27th 
December 1993 pursuant to clause 17(1) of the Award. 

Mr Moore did not work the 27th December 1993 but, 
pursuant to the Award, is entitled to payment for that 
day as a public holiday. 

Given my findings that Mr Moore was an employee 
and that the Award is applicable, this charge is proven 
and Mr Moore is entitled to payment for this day in the 
sum of $95.46. 

Charge No. 1038 of 1994: 
This charge relates to an alleged failure to pay Mr 

Moore correct wages pursuant to clause 17(4) of the 
Award for working on a public holiday being the 28th 
December 1993. The amount claimed also includes 
travel allowance in the sum of $10.70 for that day. 

Given my findings that the Award is applicable and 
that Mr Moore did work on the 28th December 1993, 
this charge has been proven and Mr Moore is therefore 
entitled to payment of $245.95. 

Charge No. 1039 of 1994: 
This charge relates to an alleged failure to pay travel 

allowance pursuant to clause 12A(2) of the Award. 
The amount claimed is $53.50 which equates to five 

days at $10.70 per day. The remaining days which Mr 
Moore worked are the 3rd, 4th, 5 th, 6th, 7 th and 8 th 
days of January 1994. 

Travel allowance for the 3rd January 1994 is 
included in Charge No. 1041 of 1994 and travel 
allowance for the 8th January 1994 is included in 

Charge No. 1046 of 1994. That therefore leaves the 
days of the 4th, 5th, 6th and 7th January 1994. 

Given the matters stated in relation to Charge No. 
1030 of 1994, I find that Mr Moore is entitled to 
payment of travel allowance for the 4th, 5th, 6th and 
7th days of January 1994. 

This charge is therefore proven in relation to those 
four days and Mr Moore is therefore entitled to 
payment of travel allowance in the sum of $42.80. 

Charge No. 1040 of 1994: 
This charge relates to an alleged non-payment of 

wages to Mr Moore for the 31st December 1993 and 
the 4th, 5th and 6th days of January 1994. 

Given that Mr Moore did work those four days and 
given my finding that Mr Moore was not paid $1050 
by Mr Ward, Mr Moore has therefore not been paid his 
wages for those four days. 

This charge is therefore proven and Mr Moore is 
therefore entitled to payment of wages for those four 
days at the rate of $95.46 per day being an amount of 
$381.84. 

Charge No. 1041 of 1994: 
This charge relates to the 3rd January 1994, a public 

holiday, and encompasses to matters being :— 
(i) the alleged non-payment of wages to Mr 

Moore for the 3rd January 1994; and 
(ii) an alleged non-payment of travel allowance 

for the 3rd January 1994. 
As to the first matter, pursuant to my finding that Mr 

Moore was not paid $1050 by Mr Ward, the non- 
payment of Mr Moore's wages for the 3rd January 1994 
is proven. 

As to the second matter, for the reasons outlined in 
relation of Charge 1030 of 1994, Mr Moore is entitled 
to payment of travelling allowance for the 3rd January 
1994. 

Mr Moore is therefore entitled to payment of 
$268.90. 

Charge Nos. 1042 and 1048 of 1994: 
These charges relate to non-payment of waiting time 

pursuant to clause 34(4) of the Award. 
Mr Thompson rightly conceded that if the court 

found that the relationship between Mr Moore and the 
defendant was one of employer/employee then these 
charges had been proven. 

Mr Moore is therefore entitled to payment for 
waiting time in the sum of $954.56. 

Charge No. 1043 of 1994: 
This charge relates to alleged non-payment of travel 

allowance for one day in the sum of $10.70 contrary 
to clause 12A(2) of the Award. 

I have been unable to ascertain what day this charge 
relates to. 

I therefore find that the burden of proof in relation 
to this charge has not been discharged and it should 
therefore be dismissed. 

Charge No. 1044 of 1994: 
This charge relates to an alleged non-payment of 

wages for the 7th January 1994. 
Given that Mr Moore did work the 7th January 1994 

and given my finding that Mr Moore was not paid 
$1050 by Mr Ward, I accept that Mr Moore has not 
been paid wages for working on the 7th January 1994 
and is therefore entitled to payment of $95.46. 

Charge No. 1045 of 1994: 
This charge relates to non-payment of pro rata 

wages on termination contrary to clause 13(l)(d) of the 
Award. 
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Mr Thompson rightly conceded that if the court 
found that the relationship between Mr Moore and the 
defendant was that of employer/employee then this 
charge was proven. 

In relation to this matter Mr Moore is therefore 
entitled to payment of $50.24. 

Charge No. 1046 of 1994: 
This charge relates to an alleged failure to pay 

correct rates to Mr Moore for working Saturday, the 8th 
January 1994 and includes an amount for one day's 
travel allowance. 

Given that Mr Moore did work the 8th January 1994 
and given my findings that the Award is applicable and 
that Mr Moore was not paid $1050 by Mr Ward, I 
accept that this charge has been proven and Mr Moore 
is therefore entitled to payment of $217.71. 

Charge No. 1047 of 1994: 
This charge relates to the non-payment of annual 

leave entitlements on termination contrary to clause 22 
of the Award. 

Mr Thompson rightly conceded that if the court 
found that the relationship between Mr Moore and the 
defendant was that of employer/employee then this 
charge was proven. 

In relation to this matter Mr Moore is therefore 
entitled to payment of $190.04. 

Charge No. 1049 of 1994: 
This charge relates to an alleged failure by the 

defendant to supply a copy of the time records of Mr 
Moore contrary to clause 28(2) of the Award. 

For this matter the complainant relies on Exhibit O. 
The complainant has referred me to the decision of 

the Full Bench of the Western Australian Industrial 
Relations Commission in the matter of The Construc- 
tion Mining & Energy Workers' Union of Australia— 
Western Australian Branch v.R. & Y. Byl Nominees 
Pty Ltd which is reported at 69 WAIG at page 3241. 

The Award relied on in the Byl Nominees Pty Ltd 
decision is the same Award as in this matter and clause 
28(2) is in the same terms. 

Although clause 28(2) refers to the employer being 
required to make available for inspection the records 
and documentation referred to in clause 28(1), as 
distinct from providing copies pursuant to the request 
contained in Exhibit O, clause 28(2)(a) places an onus 
on the employer to provide copies of the record 
required under clause 28(1). 

Therefore, the request in Exhibit O to provide copies 
of the records pursuant to clause 28 is in accordance 
with clause 28. 

Exhibit O was tendered without objection through 
Ms Harrison. 

The defendant's evidence in relation to receiving 
Exhibit O was equivocal. 

Initially in examination-in-chief (page 74 of the 
transcript) he stated "I was notified by letter which I 
can't really recall the actual date and time I was 
notified." 

During cross-examination (pages 88 and 89 of the 
transcript) the defendant stated that he could not recall 
receiving Exhibit O but he accepted that he may have. 
He confirmed that the address on Exhibit O was the 
correct address as at the 5th April 1994 (the date on 
Exhibit O). The defendant went on to say that his wife 
usually deals with the mail but she was not called to 
give evidence. Curiously, the defendant then went on 
to say that he was first aware that the Union wanted the 
records when he received Exhibit O. 

There is no firm denial by the defendant that he 
received Exhibit O. 

I find it more probable than not that the defendant 
did receive Exhibit O. 
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I accept the submissions of Mr Tee in relation to this 
charge which is supported by the Byl Nominees Pty Ltd 
decision. 

I therefore find this charge proven. 
Summary: 
Given the reasons contained in this decision I find that all 

charges, except for part of Charge No 1039 of 1994 and 
Charge No. 1043 of 1994, have been proven to the 
appropriate standard. 

I therefore find that Mr Moore has been underpaid the sum 
of $3311.66. 

P.G. COCKRAM, SM. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS-— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stan Czemiak 

and 
Trend Ceramics Pty Ltd. 

No. 926 of 1994. 
COMMISSIONER C.B. PARKS. 

27 October 1994. 
Order. 

WHEREAS on 12 September 1994 the applicant filed in the 
Commission a Notice of Application claiming unfair 
dismissal and seeking an order pursuant to s.29 of the 
Industrial Relations Act 1979; and 

Whereas the matter was listed for hearing on 1 November 
1994; and 

Whereas the applicant filed a Notice of Discontinuance 
of Application in the Commission on 26 October 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That the hearing date for application No. 926 of 1994 
be and is hereby vacated; and 

That said application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Edith Fisher 

and 
Tbtalisator Agency Board of Western Australia. 

No. 650 of 1992. 

COMMISSIONER C.B. PARKS. 
1 November 1994. 

Order. 
WHEREAS on 18 May 1992 the applicant filed a Notice of 
Application in the Commission claiming unfair dismissal 
and seeking an order pursuant to s.29 of the Industrial 
Relations At 1979; and 

Whereas the Commission issued a preliminary decision 
which found that the applicant had been an employee of the 
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respondent; and 

Whereas it remained for the parties to be heard on whether 
the applicant had been unfairly dismissed from her 
employment; and 

Whereas the matter was listed for a further hearing on 31 
October 1994; and 

Whereas on 28 October 1994 the applicant filed in the 
Commission a Notice of Discontinuance of Application; 

And whereas the respondent has no objection to the 
hearing being cancelled and the application being finalised 
by an order for discontinuance; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders— 

That this application be and is hereby wholly 
discontinued. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Cheryl Hobley 

and 

St. Johns Ambulance Australia, W.A. Ambulance Service 
Inc. 

No. 784 of 1994. 

COMMISSIONER S.A. KENNEDY. 

14 October 1994. 
Order. 

WHEREAS this application was filed pursuant to section 
29(l)(b)(i) of the Industrial Relations Act 1979; and 

Whereas a conciliation conference was held on 5 October 
1994 at which the parties resolved the dispute between them 
amicably; and 

Whereas the applicant informed the Commission at that 
time that on the basis of that resolution she no longer wished 
to proceed with her claim; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That the parties shall keep confidential the terms 
of the arrangement reached between them in 
resolution of their dispute on and from the 5th day 
of October 1994. 

2. That this application shall be and is discontinued 
with effect on the 14th day of October 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ludwig Stephan Miskiewicz 
and 

City of Belmont 
No. 428 of 1994. 

COMMISSIONER I.E. GREGOR. 
28 October 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 8th of April 1994, Ludwig 
Stephan Miskiewicz (the Applicant) applied to the Commis- 
sion for Orders for reinstatement on the grounds that he had 
been unfairly dismissed as a Leading Hand Grano Worker 
by the City of Belmont (the City). The Applicant had 
commenced work with the City in July 1987. The dismissal 
took place on the 14th of March 1994. In short, the issues 
centre around the issue of a warning notice which was given 
to the Applicant circa the 2nd of December 1993, and which 
alleged that on the 1st of December 1993, he had conducted 
private business at 241 Epsom Avenue, Belmont during 
working time. The Applicant had disputed the warning letter 
and as a result the matter went to the Australian Industrial 
Relations Commission. After conciliation proceedings be- 
fore Bryant C., some further investigations were made into 
other work related incidents and in due course, allegations 
were made that the Applicant had wilfully misled the 
employer and had, in fact, attended the premises at 241 
Epsom Avenue on occasions previous to the 1st of 
December 1993. 

The chronology of events is that on the 1st of December 
1993, the Applicant and members of his work team were 
working in Belmont near 1st Avenue and Central Avenue. 
They left the work site, drove to Epsom Avenue and when 
driving past the premises at 241 Epsom Avenue, they 
stopped. The Applicant said that he had stopped for a period 
of some eight minutes and had discussions about a boat 
which was owned by the proprietor of a firm named 
Westline Security. It happened that the Applicant is an 
employee of Westline Security on a part-time basis doing, 
what he called in his evidence "crowd control". While 
parked, talking to the proprietor of the security firm, there 
was a call over the radio from John Rolfe who is the 
supervisor of the Applicant's work and, according to the 
Applicant, Rolfe asked him what he was doing and he 
replied that he was on his way to another job. On the 2nd 
of December 1993, he received a memorandum from the 
Acting City Engineer, citing unsatisfactory work perform- 
ance. In view of later developments in this case, I need to 
include the memorandum, formal parts omitted. It is as 
follows: 

"On the afternoon of Wednesday, 1 December, 
1993, your truck and your gang of three men were seen 
parked outside the premises of Westline Security Ply 
Ltd at 241, Epsom Avenue, Belmont, while you 
yourself conducted private business at the premises. 

It was noted that some twenty minutes elapsed 
before you resumed your Council duties. And, during 
this time, in a conversation over the two-way radio, you 
inferred that you were actually on your way to the 
Depot to get more materials. 

I must make it perfectly clear to you that private 
visits such as this must be carried out entirely outside 
working hours. 

Furthermore, such an amount of time wasted by your 
whole gang only adds to the problems of poor 
productivity (which have been mentioned in the past) 
and points to poor leadership on your part. 

Please ensure that such an incident does not happen 
again. If it does. Council will have to consider strong 
action." 

(Exhibit Dl) 
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On the 7th of December 1993, the Applicant received a 
written notice from the Deputy Engineer and there was some 
discussion between them over an allegation that he had been 
seen outside the premises at 241 Epsom Avenue while he 
conducted private business. This, according to the Appli- 
cant, caused him stress and he attended a doctor and was 
given leave. By the 9th of December 1993, the Applicant 
had engaged Counsel. Counsel wrote to the City asking that 
the notice of unsatisfactory work performance be withdrawn 
within seven days or the matter may be taken to the 
Industrial Relations Commission. The next relevant event 
was on the 21st of December 1993, when there was 
correspondence to the Applicant from the City Engineer. 
The thrust of that correspondence was to require him to 
withdraw in writing his assertion that the incident referred 
to in the letter of the 2nd of December 1993, did not occur. 
He was told that if he did not withdraw or give other cause 
as to why the City should not dismiss his services, then his 
services would be terminated on the 21st of December 1993. 
This led, on the same day, to a further response from the 
Applicant's Counsel. This asked for a stay of execution of 
the intention expressed in the City's letter of the 21st of 
December 1993. That stay was granted by the City in a letter 
of the same day. By that time the matter had been referred 
to the Australian Industrial Relations Commission and this 
was confirmed in a letter from the Applicant's Counsel on 
the 22nd of December 1993. 

There was a response to that letter on the 24th of 
December 1993, when the City advised the Applicant's 
Counsel that it did not propose to take any new action 
adversely affecting the Applicant. However, it advised that 
investigations had confirmed the incident of misconduct and 
it had brought to light other matters involving unauthorised 
absences from duty and that, upon the resolution of the 
dispute in the Commission, it was the intention of the City 
to take action in respect of those other matters. On the 25th 
of January 1994, the matter was before Bryant C. in the 
Australian Industrial Relations Commission. The learned 
Commissioner requested that the parties meet and review 
the matter and this occurred on the 2nd of February 1994. 
On the 16th of February 1994, there was a further conference 
in the Australian Commission at which time it was 
submitted that the City gave a commitment to carry out an 
enquiry into certain unspecified allegations which they say 
had come to their attention. The matter was then adjourned 
until the 28th of March 1994. However, before that, on the 
7th of March 1994, the Applicant was told by Mr John 
McCutcheon, a Supervisor, that he (the Applicant) was 
required to attend a meeting at 9.30am the following day. 

That meeting took place on the 8th of March 1994, and 
at it the Applicant was told that there were two further 
allegations. The first was that he was present on more than 
one occasion at 241 Epsom Avenue whilst using City 
vehicles and in doing so was detaining other staff from their 
duties. The second was that he had deliberately and 
willingly misled management and accused a supervisor of 
lying. According to the Applicant, the City asked for a 
response to the two allegations within 24 hours. This 
prompted yet another letter from the Applicant's Counsel, 
this time addressed to the lawyers for the City. In the letter, 
the City through its lawyers, were told that the Applicant 
was prepared to participate and cooperate in an investigation 
but he had not been given a proper opportunity to defend the 
allegations made against him and that was particularly 
strange that after three months' investigation he was only 
given 24 hours to respond. This was said to be to disregard 
the processes of natural justice. It was said that the 
allegations were vague and ambiguous and failed to 
particularise the complaints and therefore the Applicant 
found it difficult to respond to them. The letter then asked 
for a series of what, in effect, were further and better 
particulars about each of the allegations. It was said that if 
and when the further particulars were supplied there would 
be a response by the lawyers for the Applicant within 72 
hours. 

On the 10th of March 1994, there was a response from 
the lawyers for the City. The request for 72 hours for answer 
was labelled as unreasonable on the basis that the matters 

had been verbally communicated to the Applicant on the 8th 
of March 1994. The lawyers for the Applicant were told that 
the City required a response by close of business on the 11 th 
of March 1994. It is the evidence of the Applicant that the 
information contained in the letter of the 10th of March 
1994, did not come to his attention until the 14th of March 
1994. On that same day, he received a letter of termination. 
The letter of termination is included, formal parts omitted, 
as follows: 

"On Hiesday, 8 March 1994, you attended an 
interview with representatives of Council in relations 
to Council's investigation into a number of matters 
relating to your activities while employed by the City. 

I confirm verbal advice to you that Council has 
thoroughly investigated and independently verified 
your being at 241 Epsom Avenue (the premises of 
Westline Security Guards) at various times on regular 
occasions, during ordinary working hours, when you 
should have been undertaking work for the City of 
Belmont 

You also deliberately and wilfully misled your 
employer in respect of its investigations into an 
incident which occurred on 1 December 1993, the 
detail of which you are fully aware. Clearly, your 
actions in relation to this incident amounted to a direct 
challenge to Council's management. 

During the interview on Thesday, 8 March 1994 you 
were given the opportunity to answer the allegations 
put to you and to explain your actions, but you chose 
not to do so. You then agreed to provide your response 
and explanation to the matters raised by Council by 
11.00 am, Wednesday, 9 March , 1994. 

Further particulars, as requested, were provided to 
your solicitors on 10 march 1994 at which time they 
were advised that your reply was required by close of 
business on 11 March 1994. 

Despite more than reasonable opportunity being 
given to you, you have elected not to provide any 
explanation as to your conduct. 

Your conduct in these matters is in breach of your 
fundamental obligation of good faith to your employer. 
This is particularly so as you have been in the position 
of Leading Hand, a position in which Council has relied 
upon you for the leadership of other employees. 
Council therefore has no alternative but to advise you 
that, effective forthwith, your services are terminated 
summarily for misconduct 

Your entitlements will be determined by the Coun- 
cil's pay dark (sic) and will be made available to you 
as soon as possible." 

(Exhibit D13) 

The Applicant, through his lawyers, protested at the 
action of the City on the basis that there was no indication 
that the City would dismiss the Applicant if its letter was 
not answered by the 5.00pm deadline. This was particularly 
harsh considering the allegations referred to activities over 
a period of several months. The Applicant, who had been 
home on suspension, had no access to any facilities which 
would allow communication. In any event, the lawyers for 
the Applicant had contacted the lawyers for the City and 
explained the unrealistic nature of the deadline. At no stage 
during those conversations was there an indication from the 
City's lawyers that the deadline was unacceptable. The letter 
otherwise described the events and described them as a 
breach of procedural fairness. It complained also about the 
vague and ambiguous allegations which formed the basis for 
the Applicant's dismissal. In particular, that there had been 
no specific identification of any complaints prior to the 1st 
of Etecember 1993, in which it had alleged that the Applicant 
had been involved in activities unrelated to his work. 
Because of that, the Applicant was unable to answer 
allegations. It was further said that it was also unclear how 
the management was misled by alleged denials by the 
Applicant. 
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On behalf of the Applicant, Mr Drake-Brockman of 
Counsel submitted that the Minutes of the meeting of the 
2nd of February 1994 (Exhibit D9), show clearly that the 
Applicant had no problem in describing what had happened. 
The allegation that was put to him on the 3rd of December 
1993, though, was different from the allegation contained in 
the notice of the 2nd of December 1993, and again different 
from the allegation made in the Australian Industrial 
Relations Commission. In effect, the allegations on the 3rd 
of December 1993, were of a somewhat different nature. 

The case on behalf of the City was put by Mr Kenner of 
Counsel. He identified the issue as being whether the 
conduct complained of by the City on the 1st of December 
1993, occurred. Secondly, did that conduct on the 1st of 
December 1993, and subsequent conduct by the Applicant, 
amount to repudiation, and thirdly, was he given a 
reasonable opportunity to answer the allegations. Of the 
sequence of events, Mr Kenner says that the evidence from 
the City's perspective is that the Applicant had spent, with 
three other of his colleagues, 20 to 25 minutes outside the 
premises of Westline Security at 241 Epsom Avenue. A 
vehicle belonging to the City was also observed by 
independent witnesses at that location both on the 1st of 
December 1993, and on other occasions. There had been an 
acknowledgement from the Applicant that he had an 
association with Westline Security and that he admitted 
being at that location on previous occasions but denied that 
he was there during working hours. Mr Kenner argued that 
it was open to conclude that the Applicant, in company and 
using City vehicles, had attended the premises on many 
occasions apart from the 1st of December 1993, and in his 
working time. He then openly and blatantly denied the 
allegations against him. He challenged the management to 
prove he was outside the premises of Westline Security. This 
was incompatible with his position as a Leading Hand which 
is a position of trust and responsibility. He was not only 
responsible for his own behaviour but that of other 
employees working with him. On top of this, the Applicant's 
work history, as described in Exhibits Kl, K2, K3, K6 and 
K7, was less than glowing. 

Insofar as procedural fairness is concerned, the City says 
the Applicant has been given every reasonable opportunity 
to put his version of events. The Applicant, in effect, tried 
to test the City to see whether it could effectively prove each 
and every allegation against him. Mr Kenner drew the 
attention of the Commission to various authorities, includ- 
ing Undercliffe Nursing Home v. FMWU (1985) 65 WAIG 
385 (the Undercliffe Case) which sets out the basic tests. 
Reference was also made to Newmont Australia Ltd v. 
AWU (1988) 68 WAIG 677 (the Newmont Case) which was 
said to be authority for the proposition that the Respondent 
has an evidentiary onus to establish that the conduct relied 
upon in fact took place. Insofar as procedural fairness is 
concerned, the authority in Shire of Esperance v. Mouritz 
(1991) 71 WAIG 891 (Mouritz's Case) as was FMWU v. 
The Board of Management Quadriplegic Centre (1994) 74 
WAIG 1592 (the Quadriplegic Centre Case) as that case 
developed the principles concerning the breaches of rules of 
natural justice. It was said by Mr Kenner that the City had 
complied with the rules as they were described in the 
Decision of the Full Court of die Federal Court in the 
judgement in Byrne and Frew v. Australian Airlines (1993) 
120 ALR 274 as it is cited the Quadriplegic Centre Case 
(supra). 

It is the fundamental proposition of the City that the 
Applicant had clearly breached his duty to give information 
to his employer such as within the scope of his employment. 
He, in addition, had challenged the management. He can not 
now claim he has been hardly done by. It should be noted, 
says Mr Kenner, that the Applicant was the sole witness 
called in support of his case. There was no evidence called 
from any other person involved, whereas the City had 
evidence from Mr Rolfe whose evidence was forthright and 
credible. There was no reason why Mr Rolfe's detailed 
evidence about what had happened on the day should be set 
aside. There was independent evidence from Mr McLean 
which was unchallenged. Mr Leitch, who was a co-worker, 
confirmed the presence of the work gang at the premises on 

prior occasions. On the basis of the evidence it is reasonably 
open to find, on a circumstantial basis, that the vehicle under 
the Applicant's direction had been outside the premises at 
241 Epsom Avenue on numerous occasions. The evidence 
from Mr Tame put to rest the allegation of the Applicant that 
he had been dismissed to get rid of the ' 'concrete gang". 
Mr Kenner says that the Applicant knew fully what was 
going on at all times and he contributed to the way the matter 
has unfolded. He committed an act which produced a variety 
of reasons which could underpin a conclusion that he had 
committed misconduct. He first denied it, then after the 
event he admitted it but qualified or tried to explain it. There 
is no question of condonation or waiver on behalf of the 
City. TTie Applicant was given a reasonable opportunity to 
answer the allegations. The employer did undertake a 
reasonable investigation of the facts. The Applicant was 
given a reasonable opportunity to respond and the tests are 
therefore satisfied. 

The Commission heard evidence from the Applicant. He 
related his history of employment with the City. He told his 
version of the events which occurred on the 1st of December 
1993, and the 2nd of December 1993. He told of his 
confusion when he was confronted with the allegation that 
the vehicle of his gang had been parked near a bottle shop. 
He related how he had received his written warning from 
Britt Payne and how he thought that the issue was not dealt 
with in accordance with the award procedures. He said that 
he had had one written warning over his period of 
employment but he received memorandums on various 
matters concerning the use of contractors. He described the 
events of the 1st of December 1993, in detail. In particular, 
he gave evidence that he worked for Bep Hop of Westline 
Security, usually on Thursdays, and that he would go and 
see him on Mondays, normally after work or during his 
lunch break. He emphasised that he did not ever leave the 
job during working hours. If there was an extended lunch 
and he was going past, he said that he would pop in but it 
was mostly after work that he went to 241 Epsom Avenue. 
He never went in circumstances where it was out of the way. 
The purpose for which he went there was to pick up his 
wages. In examination in chief, he did admit that if he was 
driving past sometimes he would go in quickly and pick up 
his pay. He did not regard it as wasting the City's time. It 
was a matter of jumping in, grabbing his pay and that was 
it. 

He advised how, on the 7th of December 1993, he was 
spoken to by Britt Payne. After this conversation he thought 
the matter was escalating. He did not understand how it 
could be said that he had ever conducted business while at 
241 Epsom Street. He talked about the stress that he suffered 
and how he visited a doctor and was put off work. He 
described how his solicitors were dealing with the matter 
around the time of the 21st through to the 23rd of December 
1993, and how he attended the premises of his employer on 
the 24th of December 1993, and was refused the right to 
attend the Christmas Party. He said that during the 
proceedings before Commissioner Bryant on the 25th of 
January 1994, was the first time he had a chance to actually 
say what happened on the 1st of December 1993, and that 
was the same as what he had related to this Commission 
during this hearing. 

As to his feelings on his dismissal of the 14th of March 
1994, he thought, or at least had the impression, that the City 
had been allowed to go away and do an investigation and 
that they would come back with findings that could be 
discussed. He never thought that he would get the sack or 
be dismissed. He thought he should be able to argue the 
point over what was discovered in the investigation. Instead 
he was told by John McCutcheon to attend a meeting at the 
City's Chambers. He was not told what it was about. He was 
just told to bring himself. At the meeting he was told by Ray 
Tame, the City Engineer, that the investigation had been 
done and there were some findings. He was then asked to 
answer two questions. He told Mr Tame that he did not 
actually know what the meeting was about. He could not 
record what was happening because he was unable to write 
proficiently, however he was given copies of the questions 
which he could show his solicitors. He remembered going 
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to see his Solicitor on the 9th of March 1994. He passed the 
document Tame had given him to his Solicitor and went 
home. On the following Thursday he received a phone call 
from Britt Payne who told him the questions had not been 
answered. He had told Payne that there was nothing he could 
do about it because the matter had been given to his Solicitor 
who was handling the matter. Mr Payne had told him that 
the deadline was passed and he acknowledged that he did 
tell Mr Payne to ring the legal firm. Payne said he would. 
Immediately after that phone call, he rang his Solicitor, Mr 
Brian Tee. He told him about Payne's call. His Solicitor told 
him they (the City) should not be ringing him at home. 

The Applicant received another phone call from Mr Payne 
later in the day who told him that he had gone down and 
checked the fax machine and that there had been no reply. 
Again the Applicant had told Mr Payne that he had been in 
touch with his Solicitor who had asked him to tell Payne that 
the City should have its solicitor get in touch with the 
Applicant's solicitor. He specifically asked that the City 
make the contact through his solicitor. Mr Payne then said 
to him "You know that this is sackable" but he said he 
could not help him. That was on Friday afternoon. Again, 
after that conversation, he contacted his Solicitor because 
there was a deadline and he thought the sacking threat was 
serious, but his solicitor was not available. He did not have 
a fax machine at home himself but he did have a phone. He 
rang up the Union and explained the situation to them as he 
was worried. He was told to leave it to them. He eventually 
spoke to his solicitor on Monday who told him that he had 
just received a notice of dismissal which the Applicant had 
received himself on the 14th of March 1994. He thought that 
there were matters to check and the City would come back 
and discuss the matter; not that he was going to be sacked 
or put off. The solicitor had been concerned because he had 
told him that he had just spoken to the City's solicitor asking 
for an extension of the deadline because he had been in court 
on the Friday. 

A great deal of the cross examination of the Applicant by 
Mr Kenner dealt with the inter-office mcmos which the 
Applicant had received from the City Engineer and other 
officers of the City concerning his work on the concrete 
gang. He was examined in detail about the events of the 1st 
of December 1993. He described, too, how he used to attend 
the premises of Westline Security to pick up his pay and how 
he would go to an office at the rear of the premises to do 
that. He related that he would get jobs by ringing up and 
finding out what allocation he would have. The thrust of the 
answers to the detailed cross examination about the 
Applicant's relationship with Westline Security was that he 
would mostly phone them or drop in at lunchtime. He would 
also drop in after work. He specifically denied that he would 
go there in the mornings but on the rare occasions he could 
have done but then he would get there in his own vehicle. 
He would only drop in using a council truck when that would 
not involve going off route. 

The Applicant also related the confusion he felt about the 
allegations of where he was supposed to have been on the 
day in question. That is why he made the comment that John 
Rolfe, the supervisor, "must have Alzheimer's Disease". 
He had replied in the negative about his location because he 
did not know what the supervisor was talking about. There 
were two bottle shops in Epsom Avenue. The Applicant said 
that Rolfe had asked three different and individual ques- 
tions. He was asked whether he was near the bottle shop in 
Epsom Avenue and he said that he was not. He rejected the 
suggestion from Mr Kenner that he was splitting hairs. By 
the time the Applicant had asked to discuss the matter, he 
had already been asked three times about his location. All 
of this led him to contact his Union. He did that because 
when he received documents he always took them to the 
Union because they had to read them for him. When the two 
questions were posed to him at the meeting he really did not 
understand. That was why he asked if a reply could come 
back later. He had not replied within a couple of days 
because the matter was in the hands of his solicitor. It was 
not the case that he refused to reply to his employer at all. 
He did not discuss the issue with Mr Tame at that time 
because he already generally knew what the issues were as 

a result of the conference at the Australian Industrial 
Relations Commission. That is a sufficient scan of the 
evidence of the Applicant, both in examination in chief and 
in cross examination. 

On behalf of the City, the Commission heard evidence 
from John William Rolfe who is a supervisor. He related 
how he had been watching the Applicant's gang on the 1st 
of December 1993, and noticed that after completing some 
assigned work, they had taken a route which was different 
to one which would directly take them back to the 
maintenance yard. He had driven past 241 Epsom Avenue 
and had seen the truck parked outside a house with a boat 
on the front lawn. He waited for some 20 minutes and then 
called the truck on the two-way radio. He described how the 
truck was easily identifiable as a council truck, being white 
with a Council decal on the side and towing a trailer. He 
thought the truck had been parked for some 15 minutes 
before he made the call and it moved off soon after. He wrote 
his recollection down in his diary (see Exhibit K8). He had 
reported the matter to his superiors. It later came to his 
knowledge that the Applicant had described him as having 
Alzheimer's Disease. He tried to question the other workers 
in the gang but they denied they had been outside 241 Epsom 
Avenue, fit cross examination he related his understanding 
of the events following his reports and how Britt Payne had 
walked in on conversations he was having with the 
Applicant, particularly concerning the location of the truck 
on the 1st of December 1993. 

The Commission heard evidence from Michael John Britt 
Payne who is an Engineering Controller employed by the 
City. He received a report from his subordinate, John 
McCutcheon, about seeing the Applicant's truck with his 
entire crew parked outside the premises of a security 
business during normal working hours. He took over dealing 
with the issue. He arranged for a written warning to be typed 
out to give to the Applicant He thought that the warning 
was, in hindsight, mild. He prepared it on the Thursday, the 
day of the incident, but it was not until Friday that his work 
enabled him to see the Applicant. When he went out to the 
Applicant on the job, he took the warning with him. It was 
his intention to get die Applicant's side of the story so he 
left the warning in the car. He told the Commission that the 
Applicant had said he did not know what he was talking 
about when he raised the issue. He mentioned the day care 
centre and the bottle shop to try and jog the memory of the 
Applicant. He did so because they were well known 
geographic localities so that if the Applicant did not know 
where Westline Security was he would certainly know 
where the day care centre or the bottle shop was. 

The Applicant had asked who had told him that the gang 
was at Westline Security. Payne had responded that Rolfe 
had and the Applicant had said that Rolfe did not know what 
he was talking about and that he must Alzheimer's Disease. 
Mr Payne then put the question to the members of the gang 
and they had blank faces. They said they could not 
remember. One said they were not there. As a result of this, 
he asked John Rolfe for a statutory declaration which he 
signed. He eventually told the Applicant that he was 
satisfied that the City's truck had been parked outside the 
premises and he was giving him a warning. The Applicant 
told Payne that he could not do this because he did not have 
enough evidence and he should come and speak to the men 
again. He did so. Eventually he told them that he was 
satisfied that the truck had been parked outside Westline 
Security and he was giving a warning in the event that the 
men refused to say anything about the incident. The 
Applicant eventually agreed to accept the letter but still 
asserted there was no evidence. He said he would take it and 
go and see a lawyer. He then walked off the job. Mr Payne 
gave other evidence concerning the alleged cost of curbing 
and concreting done by the gang led by the Applicant 

Evidence was taken from Melvyn Soe Mya who is a 
Technical Officer employed by die City. He told the 
Commission how he had heard about the incident. He related 
that when he saw the Applicant after the incident while he 
was on sick leave, the Applicant had said he was not at the 
spot and "they have to prove it to the extent that I was 
there". In cross examination he gave evidence about the 
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reaction of the Applicant to what was, in fact, a re-enactment 
of the incident staged by the City. 

Raymond Stewart Tame, who is the City Engineer, also 
gave evidence. A large amount of his evidence in chief dealt 
with the Applicant's application to work and the activity of 
the concrete gang. Mr Tame said that even though the 
Applicant had denied being outside Westline Security, he 
was satisfied with the evidence that he had been and gave 
a warning notice. He did have some doubts in his mind about 
what the real truth of the matter was. When lawyers became 
involved he thought that the issue was broader than a straight 
out warning notice. He did not want his supervisor, Rolfe, 
being put in a position of simply his word against three or 
four individuals. That was why a vehicle was taken out and 
put in the position that Rolfe alleged it was on the 1st of 
December 1993, so that someone might be able to get further 
information. Mr Tame had written the letter of the 21st of 
December 1993, to give the Applicant the opportunity to 
give some explanation of what appeared to be conflicting 
evidence. The City was acting under advice from solicitors 
by that time because he had received letters from both the 
Applicant's solicitors and the Union. At the Commission 
conference on the 25th of January 1994, the Applicant 
repeated his denial that he had been at the location. His 
continual denial and the fact, insofar as the City was 
concerned, that he had taken at least three individuals under 
his control with their vehicle to a location where they should 
not have been, was a breach of his duty as a Leading Hand. 
Secondly, and of greater concern, was the assertion that 
Supervisor Rolfe and other individuals were liars or had 
Alzheimer's Disease. It was also of concern to Mr Tame that 
it was clear that there had been deliberate denials or 
frustration of the investigation and an outright challenge to 
the supervisors and the administration of the City to either 
pursue the matter or do anything about it. This was a 
disappointing and unfortunate extension of earlier indica- 
tions of the attitude of the Applicant. It led to a breakdown 
in trust and faith in him as an employee and as a Leading 
Hand. 

Evidence was also taken from Victor James Leitch who 
is an employee of the City on the outside gang. He had 
worked under the Applicant when he was in the concrete 
gang. He remembered the truck went to Epsom Avenue on 
the 1st of December 1993. It was about five minutes past 
two. He remembered a boat being outside the premises and 
that the Applicant talked to a person who was on top of the 
boat. Leitch assumed that the Applicant knew him. He was 
not interested in the conversation and did not hear it. He 
knew the man on the boat to be the person who owns the 
security company. He had been to the house once or twice 
before and on those occasions they stopped there. He did not 
know why the truck had stopped because he was not the 
Leading Hand. He had no idea what the Applicant might 
have done on those occasions but he might have got out of 
the truck. That would have happened at lunch times, 
certainly not in the mornings but it may have also occurred 
late in the afternoon during working hours. 

Evidence was also taken from Peter Robert McLean who 
is the owner/manager of a firm known as Flexi Staff. He 
gave evidence that his office is opposite 241 Epsom Avenue 
and that on a number of occasions he had seen a Council 
truck parked outside the premises. He remembered because 
when he was backing out of his driveway, it created a 
situation where he could not see up the street. He noticed 
that the truck was parked at 241 Epsom Avenue over a 
period of months. The period of time varied from three or 
four minutes to seven or eight minutes. The truck seemed 
to be there at the beginning and the end of the week but he 
could not give direct evidence on the time of the day that 
it was there. 

I am required to make findings on the witness evidence. 
I first deal with the Applicant. He is, with respect to him, 
a man of somewhat limited education. He is unable to either 
read or write fluently. In fact, it could well be that he is quite 
restricted in his abOity to read or express himself in writing. 
I would accept, therefore, that his contentions that when he 
is given documents in writing from his employer he needs 
to have his wife read them to him or he refers them to his 

Union for advice are correct. I feel from his evidence, too, 
that he had some difficulty with language which was used 
by Counsel and I take into account that he may have suffered 
by way of an inability to comprehend what, to other people, 
may be categorised as everyday language. This can give the 
impression of evasion. I am of the opinion that the evidence 
he gave to the Commission was as full a version of the 
events as he was prepared to give. It was certainly fuller than 
the version of the events that he gave to his employer when 
he had indulged in some considerable obfuscation of the 
events. In the end I have concluded that I have some 
lingering doubts about the reliability of his evidence but I 
do not go so far as to label it as deliberately untrue or 
misleading. 

The evidence on behalf of the other witnesses I generally 
accept although I must say that the evidence of Mr Leitch 
was, to say the least, evasive. That is not to say that in the 
end he did not tell the Commission most of what he knew 
about the matter but I have doubts about the reliability of 
his evidence because of the way he responded to questions. 
On the other hand, I am aware that as a workmate of the 
Applicant he was, in no doubt, in an uncomfortable position. 
It is with this impression of the witness evidence that I turn 
to examine the facts of the matter and make my findings. 
In doing so I have applied the rules which are described in 
the Undercliffe Case (supra) and in particular, as so far as 
procedure is concerned, the Mouritz Case (supra). I have 
also referred generally to Macken, The Law of Employment 
3rd Edition on pages 193 to 207. 

This is a case where what should have been a matter 
which was easily handled, as part of a normal disciplinary 
function of management, has got out of hand. It is clear, and 
I find, that the Applicant was a Leading Hand in charge of 
a council truck and on the 1st of December 1993, in the 
afternoon, he did cause to have the truck parked outside the 
premises of Westline Security at 241 Epsom Avenue, 
Belmont. He was there for some time in conversation with 
a man who was either near or standing in a boat. It is said 
that person was the proprietor of Westline Security but I am 
unable to conclude that on the evidence. It is clear also that 
the supervisor, John Rolfe, observed this event but strangely 
he did not immediately drive to the vehicle and tell the 
occupants to go about their business. He opted to make an 
observation. 

On receipt of the report from the supervisor, an 
investigation was started. It is open to find, and I do, that 
the preliminary investigation was not well conducted. I 
accept the evidence of the Applicant that it was put to him 
that he had been seen in the vicinity of a bottle shop. It may 
have also been said to him that he had parked the truck near 
a bottle shop. That may have been done to assist him with 
the geographical location of where he was alleged to have 
stopped but I can understand, in view of the type of 
description I have given of the Applicant and his compre- 
hension, that he seized upon the allegation that he had been 
near a bottle shop. He knew that allegation carried with it 
potential difficulty for him and therefore he denied that he 
was there. He was thereafter, as it were, hoist on his own 
petard of denial. But then, he was given a written warning 
in the form of a memorandum. That memorandum contains 
fundamental assumptions which were not available on the 
facts at the time. It could not be concluded on what was 
known just one day after the events of the 1st of December 
1993, that he had conducted private business on the premises 
at all and that it is a central complaint of the employer in 
the letter. That must be so because it was added as a 
"furthermore'' that the amount of "time wasted by the gang 
adds to the problems of poor productivity". There is some 
linkage to the poor performance and leadership in the past, 
however, the assumptions which underpin the warning were 
not available to be made at the time and that caused the 
Applicant to refer the matter to lawyers. With respect to both 
the legal representatives of the parties, the matter then 
developed into a battle of correspondence. One of the 
products of this is one which I have found difficulty with, 
as an ingredient in this Decision, is that I think it must be 
correct that if the Applicant has sought legal advice, he is 
entitled to receive his legal advice and act in accordance 
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with it. The sequence of events which led to his termination 
eventually did not allow him to properly respond to advice 
given to him by his Counsel. The Applicant was on 
suspension and communications from the City were to him 
direct. The Applicant then had to contact his lawyers to get 
advice as he was entitled to do. I find that the City took no 
account of this and caused a termination to be effected by 
the letter of the 14th of March 1994, when, in effect, the 
Applicant was still getting advice from his Counsel, advice 
which, as a matter of natural justice, he was entitled to 
receive. To this extent there has been a fault in the process 
and it is the type of fault which has been described in the 
Mouritz Case (supra). 

I need to examine other issues because, as the Mouritz 
Case (supra) indicates, procedure is but one of a matrix of 
matters to be considered in the decision making process. It 
is clear from the evidence that the Applicant did attend 241 
Epsom Avenue and although Mr Kenner described the 
evidence as circumstantial I believe it is more than that. The 
Applicant was prepared to concede that he had been to the 
premises during working hours using council vehicles and 
that when he did go to the premises out of hours he used his 
own vehicle. The fact of the matter is, and I find, that that 
is inconsistent with the evidence of both Mr McLean and 
Mr Leitch and, indeed, the cross examination of the 
Applicant himself. It is open to find, as postulated by Mr 
Kenner, that there were a number of visits to the premises 
at 241 Epsom Avenue. Those visits did take place in the time 
when the Applicant should have been working and they did 
involve removal of his gang from their assigned duties. I 
therefore find that the Applicant was in breach of his 
contract of employment, as was alleged by the employer, in 
attending upon the premises at 241 Epsom Avenue when he 
should have been at work. 

There is a second major head of complaint about his 
behaviour. This was put to him in a letter from Mr Tame 
during a meeting which was held in February 1994. This 
letter dealt with the allegation of the City that the Applicant 
had lied or tried to mislead his supervisors. It is clear from 
the evidence of Mr Leitch and from that of Britt Payne that 
every effort was made to throw the supervisors off the scent 
in a proper investigation of the incidents. The Applicant did, 
and I so find, speak in derogatory language concerning 
Rolfe's role although I have some little sympathy with him 
because it is passing strange that the supervisor did not do 
what one would expect a supervisor would do in the 
circumstance where he saw a vehicle parked in a place 
where is should not be. Surely his role would be to 
immediately approach the vehicle and ask its occupants 
what they were doing. However, the failure of the supervisor 
to act properly in this instance does not diminish the 
Applicant's responsibility for what happened later. He 
consistently declined to assist the City in their investiga- 
tions. He said though, of course, that when the City's 
concern about lying was put to him, he did not answer it 
because he had to get advice from his Counsel or his Union. 
That does not derogate from the finding, on the balance of 
probabilities, that he did do as was complained about him 
by his employer. 

The employer in this case says that the Applicant's 
behaviour in December 1993, is not inconsistent with 
previous behaviour which they had raised with him 
concerning his leadership. This is clear from the very first 
memorandum which is dated the 2nd of December 1993, but 
probably given to him on the 3rd of December 1993. So, his 
supervisors were concerned that the behaviour exhibited by 
him on the 1st of December 1993, was a continuation of 
previous behaviour of a like nature which the City had raised 
with him. On the available evidence, there were good 
grounds for the City to have concerns and it was entitled to 
take prior behaviour into account when making its decision 
to terminate. 

My final conclusion in this matter is that the Applicant 
was most likely denied natural justice through failure by the 
City to properly recognise that it was fair that he be able to 
get legal advice before replying to critical questions about 
the continuation of his employment. That is a factor which, 
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if it were the only factor at issue in the matter, would lead 
me to conclude that there had been unfairness in his 
dismissal. However, the complaints of the City concerning 
the Applicant's conduct are established on the balance of 
probabilities both in respect of the improper use of the 
council truck and therefore the improper conduct of the 
Applicant insofar as his duty of trust as a Leading Hand is 
concerned. Coupled with this, it is clear that he made every 
attempt to impede the proper investigation of the incident 
by obfuscation and by labelling the supervisor, who had first 
observed him and others who were investigating him, as 
liars. The conduct, generally, of the Applicant is conduct 
which would have led a reasonable employer to conclude 
that the Applicant was in fundamental breach of his 
conditions of employment such that the City was entitled to 
draw the conclusion that it had lost faith and trust in him 
as an employee and was therefore able to terminate his 
contract of service. In these circumstances, even though I 
have grave doubts about the procedure, on balance there has 
not been unfairness in the dismissal and the application will 
be dismissed. 

Appearances: Mr A. Drake-Brockman of Counsel, in- 
structed by Dwyer Durack, Barristers and Solicitors, 
appeared on behalf of the Applicant. 

Mr S. Kenner of Counsel, instructed by Mallesons 
Stephen Jaques, Solicitors, appeared on behalf of the City 
of Belmont. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ludwig Stephan Misciewicz 
and 

City of Belmont 
No. 428 of 1994. 

COMMISSIONER J.F. GREGOR. 
28 October 1994. 

Order. 
HAVING heard Mr A. Drake-Brockman of Counsel, 
instructed by Dwyer Durack, Barristers and Solicitors, on 
behalf of the Applicant and Mr S. Kenner of Counsel, 
instructed by Mallesons Stephen Jaques, Solicitors, on 
behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders— 

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Marie Nona 

and 

Governing Committee—KAJPA 
(Torres Strait Islanders Corporation). 

No. 660 of 1994. 

COMMISSIONER J.F. GREGOR. 

19 October 1994. 
Order. 

WHEREAS on the 14th of June 1994, the Applicant filed 
an application in the Commission pursuant to Section 29 of 
the Industrial Relations Act 1979, alleging unfair dismissal; 
and 

Whereas on the 9th of September 1994, the Commission, 
pursuant to Section 93(8) of the Industrial Relations Act 
1979, directed Deputy Registrar McCann to investigate and 
report on the prospect of settlement of the matter by 
conciliation; and 

Whereas Deputy Registrar McCann conducted a series of 
meetings with the parties and as a result of those meetings, 
a no prejudice conciliatory offer in the following terms was 
made by the Respondent and accepted by the Applicant; 

1. Marie Nona is to be re-instated into a position 
financially equivalent to her former employment. 
The position will be called office secretary and the 
work duties will be defined by the executive 
committee. 

2. The job will have objectives set for Mrs Nona to 
achieve and once a week Mrs Nona will produce 
a report in writing addressed to Mrs Wailu as her 
supervisor and a copy to the new committee of 
review outlining how she has accomplished these 
goals. 

3. Mrs Nona will not be expected to administer or 
be responsible for any KAIPA moneys or accounts 
as part of her new job description. 

4. A committee of review comprising of an equal 
number of ideological affiliates will be formed as 
soon as possible after this agreement is ratified by 
the executive committee. 

5. The committee of review will monitor any on 
going matters pertaining only to the performance 
of Mrs Nona's employment or clarifications that 
may arise. Matters other than Mrs Nona's employ- 
ment are for executive committee to deal with. 

6. A final meeting of the committee of review 
chaired by Kelvin McCann in a non voting 
capacity will take place early in December 1994 
to determine the outcome of this conciliated 
arrangement. 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 

(Sgd.) J.F. GREGOR. 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Marie Nona 

and 
Governing Committee—KAIPA 

(Torres Strait Islanders Corporation). 
No. 660 of 1994. 

COMMISSIONER J.F. GREGOR. 
3 November 1994. 

Order. 
WHEREAS on the 19th of October 3994, the Commission 
issued an Order discontinuing the application; and 

Whereas the said Order was made upon the basis 
described in the citations to it and reflected the Commis- 
sion's bona fide understanding of the real situation as at the 
19th of October 1994; and 

Whereas on the 2nd of November 1994, Mr Deputy 
Registrar McCann, after conducting further investigations, 
advised the Commission that the arrangement which 
underpinned the Commission's decision to discontinue the 
proceeding had fallen through due to difficulties with the 
funding body of the Respondent and, inter alia, "a changed 
decision by the KAIPA management committee"; and 

Whereas on the 31st of October 1994, the Karratha 
Registry of the Western Australian Industrial Relations 
Commission received a request from the Applicant that the 
matter be listed for hearing and determination; and 

Whereas the Commission, on receipt of all of the 
information, has decided that the Order issued on the 19th 
of October 1994, issued on the basis of an error in that the 
matter had not been, in fact, settled at the time the Order was 
made; and 

Whereas the Commission has decided, being bound as it 
is by the commands in Section 26 of the Act, that the 
Applicant should not be denied a trial of her application on 
the basis of an error and therefore the Order of the 19th of 
October 1994, should be corrected by the issue of a new 
Order; and 

Whereas the Commission has decided to correct the Order 
of the 19th of October 1994, and substitute it with a further 
Order that the matter be listed for hearing and determination; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

(1) That the Order of the 19th of October 1994, 
discontinuing the matter, is hereby cancelled. 

(2) That Application No. 660 of 1994, be listed for 
hearing and determination. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Zofia Sadowska 

and 
Freshlink Export Pty Ltd. 

No. 859 of 1994. 
COMMISSIONER C.B. PARKS. 

26 October 1994. 
Order. 

WHEREAS on 16 August 1994 the applicant filed in the 
Commission a Notice of Application claiming unfair 
dismissal and seeking an order pursuant to s.29 of the 
Industrial Relations Act 1979; and 
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Whereas at the direction of the Commissioner, the Deputy 
Registrar (Industrial) endeavoured to conduct an investiga- 
tion into the matter on 19 September 1994 which the 
applicant failed to attend; and 

Whereas the Deputy Registrar (Industrial) again at- 
tempted to conduct an investigation on 28 September 1994 
which the applicant also failed to attend; and 

Whereas the application was listed for Mention Only on 
26 October 1994 which the applicant failed to attend; 

And whereas the respondent made oral application that 
the matter be dismissed; 

Now therefore the Commission being satisfied that the 
applicant has chosen not to appear and be heard, and 
pursuant to the powers conferred upon it under the Industrial 
Relations Act 1979 hereby orders— 

That this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Barry John Vamey 

and 
Nick Ganfield (Madison Homes). 

No. 943 of 1994. 

COMMISSIONER A.R. BEECH. 

17 October 1994. 
Order. 

WHEREAS Mr Barry Vamey lodged an application in the 
Commission on the 19th September 1994 claiming that he 
had not been paid certain benefits under a contract of 
employment with the respondent which commenced on the 
5th day of September 1994 and ended on the 7th day of 
September 1994; 

And whereas the Commission convened a conference in 
this matter on the 14th day of October 1994; 

And whereas Mr Vamey confirmed that he is not seeking 
re-instatement following the termination of his contract of 
employment with the respondent; 

And whereas Mr Vamey was not an employee of the 
respondent at the time the application was made; 

And whereas the Commission is satisfied for the above 
reasons that it does not have the jurisdiction to entertain the 
claim; 

And having heard the applicant on his own behalf and Mr 
D. Marshall on behalf of the respondent; 

Now therefore, I the undersigned, Commissioner of the 
Western Australian Industrial Relations Commission, pursu- 
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. . 

Industrial Relations Act. 1979. 
Eric Michael Zaragoza 

and 
Humes CSR. 

No. 681 of 1994. 
COMMISSIONER A.R. BEECH. 

27 October 1994. 
Order. 

WHEREAS an application was lodged in the Commission 
alleging that the applicant had been unfairly dismissed by 
the respondent; 

And whereas the respondent denied that it had ever 
employed the applicant; 

And whereas the applicant was asked to confirm the 
identity of the person by whom he had been employed and 
against whom the claim of unfair dismissal is made; 

And whereas subsequently the Commission advised the 
applicant that if nothing were heard from him within a 
specified period of time then the Commission would issue 
an order discontinuing the matter; 

And whereas that period of time has elapsed and nothing 
has been heard from the applicant; 

Now therefore I, the undersigned, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979 
hereby order— 

That the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

CONCILIATION ORDERS 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union—Western 

Australian Branch 
and 

Bains Harding Industries Pty Ltd and Others. 
No. 879 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28 October 1994. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the Metals and 
Engineering Workers' Union—Western Australian Branch 
and the Australian Electrical, Electronics, Foundry & 
Engineering Union (Western Australian Branch) and Mr P. 
Cooke on behalf of the Respondents, and by consent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the Mechanical and Electrical Contractors 
(North West Shelf Project—Burrup Peninsula) Mainte- 
nance Work Order No. 879 of 1994 replace Order No. 
1889 of 1990 in accordance with the following 
Schedule and shall have effect from the beginning of 
the first pay period commencing on or after the 26th 
day of September, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1.—Title. 

This Order shall be known as the Mechanical and 
Electrical Contractors (North West Shelf Project—Burrup 
Peninsula) Maintenance Work Order No. 879 of 1994 and 
shall replace Order No. 1889 of 1990. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope and Area 
4. Date of Operation 
5. General Conditions of Employment 
6. Wages 
7. Coded Welding Allowance 
8. Woodside (Burrup Peninsula) Onshore Operations 

Allowance 
9. Annual Leave Loading 

10. Travelling on Engagement or Tfermination of 
Employment or on Recreation Leave 

11. Living Out Allowance 
12. Redundancy 
13. Cyclone Procedures 
14. Protective Clothing and Tools 
15. Safety and Security Procedures 

Schedule of Respondents 

3.—Scope and Area. 
This Order shall apply to employees classified in Clause 

6.—Wages of this Order who are employed by employers 
named in the Schedule attached hereto on preparatory work, 
maintenance, servicing and modification of plant and 
equipment used in the production, processing, piping and 
distribution of hydrocarbons or other products, whether in. 
solid or fluid form, from oil and gas fields and work 
incidental thereto on any onshore facilities owned and 
operated by Woodside Offshore Petroleum on the Burrup 
Peninsula in the State of Western Australia. 

The conditions of this Order shall not apply, nor be 
claimed or demanded by any party to be applied, other than 
to employees of the respondent employers when carrying 
out work on the said onshore facilities covered by this Order. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 1st day of January, 
1994. 

5.—General Conditions of Employment. 
(1) Subject to subclause (2) hereof, the conditions of 

employment prescribed by this Order shall apply notwith- 
standing the provisions of any award or order which applies 
to the employees covered hereby and shall be in lieu of all 
such provisions. Without limiting the generality of this 
subclause, it shall include the Metal Trades (General) Award 
1966 No. 13 of 1965, the Electrical Contracting Industry 
Award R 22 of 1978, the Thermal Insulation Contracting 
Industry Award No. 10 of 1978, the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) Award 
No. 10 of 1979, the Pilbara Maintenance Work Order and 
the Air Conditioning and Services (North West) Order 1985. 

(2) Except as provided in this Order, the conditions of 
employment which shall apply to the employees covered 
hereby shall be as prescribed in Part I—General of the Metal 
Trades (General) Award 1966 No. 13 of 1965. 

6.—Wages. 
(1) (a) The ordinary adult weekly rate of wage for the 

classifications specified in this Order shall be as follows: 
Supple- 

Base Safety Net mentary 
Classification: Rate Adjustment Payment 

$ $ $ 
C13 Group M Employee 310.20 8.00 31.90 

(i.e. Tradesperson's Assistant. 
Lagger—1st six months of 
experience) 

C13 Group L Employee 311.70 8.00 30.30 
(i.e. Tradesperson's Assistant 
who from time to time is 
required to perform rigging 
work or who uses a grinding 
machine, Lagger—2nd and 
3rd six months of experience) 

€12 Group K Employee 315.90 8.00 48.70 
(i.e. Lagger—4th and 5th six 
month of experience. Painter) 

C12 Group J Employee 317.40 8.00 47.20 
(i.e. Lagger—having in ex- 
cess of S-'/t years of experi- 
ence) 

Cll Group G Employee 334.70 8.00 50.80 
(i.e. Rigger or Scaffolder— 
Other) 

Cll Group E Employee 345.70 8.00 39.80 
(i.e. Certificated Rigger or 
Scaffolder) 

C10 Tradesperson 365.20 8.00 52.00 
(i.e. Fitter, Sheet Metal 
Worker—1st Class, Electri- 
cian, Welder—1st Class, 
Boilermaker, Refrigeration 
Fitter, etc.) 

C 8 Special Class Electrician 386.60 8.00 72.30 
C 8 Instrument Tradesperson— 386.60 8.00 72.30 

Complex Systems 
C 8 Mechanical Tradesperson— 386.60 8.00 74.30 

Special Class 
The classification structure of this subclause shall be 

read in conjunction with Appendix 1 of the Metal 
Trades (General) Award 1966 No. 13 of 1965. 

A casual employee shall be paid at the ordinary 
hourly rate appropriate to his/her classification, plus a 
loading of 20% for all ordinary hours, in lieu of annual 
leave, sick leave, bereavement leave, or any other such 
leave provisions. 

(b) Supplementary Payments 

(i) Where an employee is in receipt of a rate of pay 
which exceeds the Award Rate Per Week pre- 
scribed in subclause (l)(a) above, whether such 
payment is being made by virtue of any order, 
industrial agreement or other agreement or ar- 
rangement, then such rate will be deemed to be 
inclusive of the Supplementary Payment. 

(ii) Overtime, shift allowances, penalty rates, disabil- 
ity allowances, special rates, fares and travelling 
time allowances and any other work related 
allowances prescribed by this Order shall not be 
offset against Supplementary Payments. 

(iii) Alterations to the base rate and supplementary 
payments arising out of the variation occurring on 
19 November 1992 reflect the percentage relativi- 
ties in Clause 5.—Definitions and Classification 
Structure of the Metal Trades (General) Award 
1966 No. 13 of 1965 for each classification level 
shall not provide cause to allow an increase or 
decrease of an employee's total remuneration if 
the total remuneration is in excess of the award 
rate per week prescribed in subclauses (l)(a) 
hereof. 

(iv) The $8.00 Safety Net Adjustment reflects the 
application of the Arbitrated Safety Net Adjust- 
ment Principle enunciated in the State Wage 
decision of 24 December 1993. 
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Consistent with the requirements of that princi- 
ple the $8.00 Safety Net Adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay—whether overaward or industrial agree- 
ment—in excess of the minimum rates (classifica- 
tion rate and supplementary payment) prescribed 
in accordance with the September 1989 State 
Wage Case decision. 

(2) Burrup Contract Allowance: 
In addition to the wage rates prescribed in subclause (1) 

hereof, the employer shall pay employees the following 
all-purpose additional payment. This payment is made in 
consideration of all peculiarities associated with work 
performed by employees covered by this Order, except 
where expressly provided for elsewhere in this Order, and 
includes, but is not limited to, payment for all special rates 
and provisions, fares and travelling time, provision of safety 
footwear, construction allowances and any other special 
allowances. 

Classification: Per Week 
$ 

C13 Group M Employee 129.40 
(i.e. Tradesperson's Assistant, Lagger—1st 
six months of experience) 

C13 Group L Employee 130.90 
(i.e. Tradesperson's Assistant who from time 
to time is required to perform rigging work 
or who uses a grinding machine, Lagger— 
2nd and 3rd six months of experience) 

C12 Group K Employee 133.90 
(i.e. Lagger—4di and 5th six months of 
experience, Painter) 

C12 Group J Employee 135.40 
(i.e. Lagger—having in excess of 272 years 
of experience) 

€11 Group G Employee 141.60 
(i.e. Rigger or Scaffolder—Other) 

C11 Group E Employee 147.70 
(i.e. Certificated Rigger or Scaffolder) 

C10 Tradesperson 154.00 
(i.e. Fitter, Sheet Metal Worker (1st Class), 
Electrician, Welder (1st Class), Boilermaker, 
Refrigeration Fitter, etc.) 

C 8 Special Class Electrician 166.30 
C 8 Instrument Tradesperson—Complex Sys- 

tems 166.30 
C 8 Mechanical Tradesperson—Special Class 166.30 

(3) Electrician's Licence Allowance: 
A tradesperson who holds and, in the course of his/her 

employment, may be required to use a current "A" or "B" 
Grade licence issued pursuant to the relevant regulation in 
force at the date of this Order under the Electricity Act 1945, 
shall be paid an allowance of $13.20 per week. 

Subject to decisions of the Western Australian Industrial 
Relations Commission in the State Wage Case, this 
allowance shall be adjusted automatically in line with 
movements in this allowance as prescribed by subclause 
(23) of Clause 18 in Part I of the Metal Trades (General) 
Award 1966 No. 13 of 1965 and not otherwise. 

(4) Leading Hand Allowance: 
In addition to the appropriate rate of pay, a Leading Hand 

shall be paid per week: 
(a) If placed in charge of not less than three 

and note more than 10 other employees $16.60 
(b) If placed in charge of more less than 10 

and not more than 20 other employees $25.40 
(c) If placed in charge of more than 20 other 

employees $32.80 
Subject to decisions of the Western Australian Industrial 

Relations Commission in the State Wage Case, this 
allowance shall be adjusted automatically in line with 
movements in this allowance as prescribed by subclause 
(3)(a) of Clause 32.—Introduction of Change in the Metal 
Trades (General) Award 1966 No. 13 of 1965 and not 
otherwise. 

7.—Coded Welding Allowance. 
(1) Welders qualified are required to carry out coded 

welding work in accordance with the following AS or API 
welding standards shall, whilst performing such work, be 
paid an all-purpose allowance for the following codes at the 
rate of: 

(a) $37.30 per week if engaged on coded welding of 
pressure vessels to AS1210 standard or equiva- 
lent; 

(b) $31.70 per week if engaged on stainless steel or 
aluminium alloy pipe welding to A.N.S.I. B-31-3 
standard or 9% Nickel Steel Welding on L.N.G. 
Tanks; 

(c) $25.30 per week if engaged on other pipe welding 
to A.N.S.I. B-31-3 standard or on Flux Core Arc 
Welding; 

(d) $19.00 per week if engaged on welding of tanks 
to A.P.I. 650 or A.P.I. 620 standard. 

(2) The monetary amounts prescribed in this clause shall 
be adjusted in accordance with any decision of the 
Commission in Court Session which alters wage rates 
generally and which is subsequently reflected by amend- 
ment to the allowances contained in the Metal Trades 
(General) Award 1966 No. 13 of 1965, the Electrical 
Contracting Industry Award No. R 22 of 1978 and the Air 
Conditioning Refrigeration Industry (Construction) Award 
No. 10 of 1979. 

8.—Woodside (Burrup Peninsula) Onshore Operations 
Allowance. 

In addition to the rates prescribed in Clause 6.—Wages 
hereof, an employee covered by this Order shall be paid a 
flat allowance of $1.83 for each hour worked, which shall 
compensate for all fire, emergency, first aid, safety 
evacuation or muster drills, the lack of afternoon smoko 
break, travelling time on overtime or call-outs and the 
effects of the environment. 

Subject to decisions of the Western Australian Industrial 
Relations Commission in the State Wage Case this 
allowance shall not be increased, other than in line with the 
allowance prescribed in Clause 32 of the Hydrocarbons and 
Gas Maintenance Employees Award 1986, Section C— 
Onshore Conditions, Clause 5(c). 

9.—Annual Leave Loading. 
Notwithstanding the provisions in paragraph (c) of Clause 

23.—Holidays and Annual Leave in Part I—General of the 
Metal Trades (General) Award 1966 No. 13 of 1965, the 
loading prescribed in the said paragraph shall apply to 
proportionate leave due to an employee whose employment 
is terminated by his/her employer for any cause other than 
misconduct. 

10.—Travelling on Engagement or Termination of 
Employment or on Recreation Leave. 

(1) Where an employee is engaged by the employer other 
than in the locality in which work is being carried out under 
this Order and the employee is directed to proceed to that 
locality then, should he/she comply with such direction, but 
subject to the provisions of subclause (3) of this clause: 

(a) The employer shall pay all reasonable expenses 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation in- 
curred by the employee; and 

(b) The employee shall be paid at the ordinary rate of 
payment for the time, up to a maximum of eight 
hours in any one day, incurred in travelling 
pursuant to the employer's direction. 

(2) Where an employee; 
(a) Leaves his/her employment after six months' 

employment with the employer; or 
(b) Whose employment is terminated by his/her 

employer, except for incompetency within one 
working week of him/her commencing work, or 
for misconduct. 
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and in either instance subject to the provisions of Clause 
6.—Contract of Service of the Metal Trades (General) 
Award 1966 No. 13 of 1965, returns to the place from 
whence he/she first proceeded to the locality, or to a place 
less distant than or equidistant to the place from which 
he/she first proceeded, the employer shall pay all expenses, 
including fares, transport of tools, meals and, if necessary, 
suitable overnight accommodation, incurred by the em- 
ployee in so returning. Provided that the employer shall in 
no case be liable to pay a greater amount under this 
subciause than would have been paid if the employee had 
returned to the place from which he/she first proceeded to 
the locality in which the work is carried out. 

(3) The employer may deduct the amount of the forward 
fare from the employee's first or later wages, but the amount 
so deducted shall be refunded to the employee if he/she 
continues to work for three months or, if the work ceases 
sooner, for so long as the work continues. 

(4) (a) An employee who is engaged by the employer 
other than in the locality in which work is being carried out 
under this Order, and who is directed to proceed to that 
locality, may return to the place of engagement, or to Perth 
or to any other place, at a weekend to be mutually agreed 
upon between the employee and his/her employer— 

(i) after four continuous months of service with the 
employer; and, in addition to the weekend, the 
employee shall be entitled to two days' leave on 
ordinary pay, subject to the provisions of para- 
graph (b) hereof; and 

(ii) after each further period of four months' continu- 
ous service with his/her employer; and, in addition 
to the weekend, the employee shall be entitled to 
two days' leave, one day of which shall be on 
ordinary pay, subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns to the place of engagement 
or to Perth, or any other place in accordance with the 
provisions of this subciause and returns to the job and 
commences work at the time arranged with his/her 
employer, on the first working day for that employee 
immediately following the period of leave referred to in 
paragraph (a) hereof, that employee shall be paid, at the 
completion of the first pay period commencing on or after 
the day upon which the employee returns to work from the 
leave taken pursuant to paragraph (a) hereof, the ordinary 
pay for that period of leave and the actual cost of air fares 
incurred in travelling to the place of engagement, or to Perth 
or to any other place and to the job and which in no case 
shall exceed the cost of any economy air fare from the job 
to Perth and return. 

(c) The entitlement to leave and travelling accruing to an 
employee pursuant to paragraph (a) hereof may be availed 
of as soon as reasonably practicable after it becomes due 
and, if it is not availed of within one month after it so 
becomes due, the entitlement shall lapse. 

(5) Any time in respect of which an employee is absent 
from work, except time for which he/she is entitled to claim 
payment pursuant to Clause 24.—Absence Through Sick- 
ness or time spent on holidays pursuant to subciause (1) in 
Clause 23.—Holidays and Annual Leave of the Metal 
Trades (General) Award 1966 No. 13 of 1965, shall not 
count in determining his/her rights to travel and leave under 
the provisions of subciause (4) hereof. 

11.—Living Out Allowance. 
(1) An employee who, pursuant to subciause (2) in Clause 

5.—General Conditions of Employment of this Order, is 
entitled to the benefits prescribed by Clause 21.—Distant 
Work in Part I—General of the Metal Trades (General) 
Award 1966 No. 13 of 1965, is not provided with suitable 
board and lodging by the employer, shall be paid an 
allowance of $264.40 per week to compensate for the 
expenses incurred by the employee for board and lodging. 

(2) An employee who is paid the allowance prescribed in 
subciause (1) hereof shall be deemed to be provided with 
board and lodging for the purposes of Clause 22.—Location 

Allowance in Part I—General of the Metal Trades (General) 
Award 1966 No. 13 of 1965. 

(3) Subject to decisions of the Western Australian 
Industrial Relations Commission in the State Wage Case, 
the allowance prescribed in this clause shall be adjusted by 
any variation to the allowance payable in similar circum- 
stances pursuant to subciause (3) in Clause 24.—Living 
Away from Home—Distant Work, of the National Building 
Trades Construction Award 1975. 

12.—Redundancy. 
(1) Subject to the provisions of subclauses (2) and (3) of 

this clause, the termination of the employment of any 
employee shall be on the basis that he/she shall not be 
retrenched by his/her employer before an employee in 
his/her classification who has been employed with that 
employer for a shorter time. 

(2) The provisions of subciause (1) of this clause do not 
apply with respect to an employee who an employer, for a 
particular reason associated with the efficient conduct of the 
business, desires to retain in preference to another employee 
who has longer service with that employer, but only if the 
employer gives the union concerned at least seven days' 
notice of such intention to retain that employee, and 

(a) The union agrees to that employee being so 
retained; or 

(b) In the event of disagreement, the Registrar so 
determines. 

(3) The provisions of this clause do not operate to prevent 
the dismissal of any employee for misconduct or unsatisfac- 
tory service. 

13.—Cyclone Procedures. 
(1) Subject to the provisions of this clause, the following 

shall apply when, because of a cyclone, the employer stands 
down employees employed under this Order. 

(2) (a) Each employee who: 
(i) at the commencement of the cyclone period 

reports for and remains at work until otherwise 
directed by the employer; and 

(ii) following the "all clear" resumes duty in accor- 
dance with the direction of the employer, 

shall be paid for his/her normal rostered hours occurring 
during the stand-down. 

(b) An employee who, on any day during the cyclone 
stand-down: 

(i) is required for work and is requested to do so by 
his/her employer; and 

(ii) is not willing or available, except in the case of 
obvious hardship as a result of the cyclone, to 
work when so requested, 

is not entitled to payment for that day. 
(3) (a) An employee who is required by the employer to 

remain at work during a' 'red alert'' as a result of a cyclone, 
shall be paid at overtime rates for each hour worked. 

(b) An employee, who is not required to remain at work 
during a cyclone and who is recalled to work, shall be paid 
a call-out payment in addition to his/her normal rostered 
hours. 

(4) Following declaration of the "all clear" given in 
accordance with the local cyclone procedures, employees 
who would have normally been on duty are required to 
resume immediately and all others are required to resume 
on their next rostered shift, unless the employer notifies 
them otherwise. 

(5) Where, on the day following the resumption of normal 
operations or on any subsequent day, an employee cannot, 
because of damage caused to the operations by the cyclone, 
be usefully employed, the employer may stand the employee 
down without pay. 

14.—■'Protective Clothing and Tools. 
(1) The employer shall have available a sufficient supply 

of protective equipment, such as glasses, gloves, mitts, 
aprons, sleeves, leggings, gum boots, ear protectors and 
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helmets, for use by employees when engaged on work for 
which some protective equipment is reasonably necessary 
and the employee shall use such protective clothing and 
equipment provided by the employer for the specific 
circumstances. 

(2) The employer shall provide all necessary tools, which 
will remain the property of the employer. 

15.—Safety and Security Procedures. 
(1) The employee shall comply with safety regulations 

determined by the employer and/or Woodside Offshore 
Petroleum Pty Ltd, attend safety meetings, drills and 
training and act as a member of emergency and fire crews, 
as required by the employer. 

(2) In the interests of the safety of personnel and plant, 
the parties to the Order mutually agree that employees 
covered by his Order may be subject to personal and/or 
baggage searches on entering or leaving any work site, 
provided that personal searches shall not be carried out 
without prior agreement between the employer and the 
union on each occasion. 

(3) An employee covered by this Order shall display or 
produce, on request, any form of personal identification 
issued for that purpose by the employer. 

(4) Any employee who breaches safety or security 
regulations will be deemed to be guilty of serious 
misconduct. 

Schedule of Respondents. 
Bains Harding Industries Pty Ltd 
Decmil Engineering and Construction (Australia) Pty Ltd 
Direct Engineering Services Pty Ltd 
Geraldton Building Co Pty Ltd 
Ralph M. Lee (W.A.) Ply Ltd 
Mayfield Electrical 
United Construction Pty Ltd 
Total Corrosion Control Pty Ltd 

CONFERENCES— 

Matters arising out of— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Metals NL. 
No. C 261 of 1994. 

COMMISSIONER J.F. GREGOR. 
19 October 1994. 

Order. 
WHEREAS on the 8th of July 1994, the Commission issued 
a Direction in this matter; and 

Whereas the Direction provided, inter alia, that the terms 
and conditions of the BHP-Utah Minerals International 
Cadjebut Production Award 1989 (No. A 11 of 1989) and 
the Cadjebut Enterprise Bargaining Agreement 1993 (No. 
AG 36 of 1993) shall apply from the date of the takeover 
of the Cadjebut operations by Western Metals NL or until 
such time as conciliation or arbitration resolves the dispute, 
or the dispute was otherwise resolved; and 

Whereas by an undated letter, the agent for Western 
Metals NL advised the Commission that since the 8 th of July 
1994, Western Metals NL had finalised a Workplace 
Agreements programme with all employees whose terms 
and conditions would otherwise be the subject of the 
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Directions and that all of the Workplace Agreements had 
been registered by the Workplace Agreements Commission; 
and 

Whereas it is the view of the Commission that the 
operation of the Direction of the 8th of July 1994, and in 
particular by the provisions of Order (4), came to a 
conclusion when the said Workplace Agreements were 
registered; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the Direction made on the 8th of July 1994, be, 
and is hereby, cancelled. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
and 

Western Mining Corporation Ltd. 
No. C 20 of 1994. 

No. CR 20 of 1994. 
COMMISSIONER J.F. GREGOR. 

14 June 1994. 
Order. 

WHEREAS in proceedings in Kalgoorlie on the 23rd of May 
1994, the Commission, pursuant to the powers contained in 
Section 27(1 )(s) of the Industrial Relations Act 1979, 
consolidated proceedings in Application No.'s 1522 of 
1991, 1108 of 1992 and 1109 of 1992; and 

Whereas the said consolidation renders Application No.'s 
C 20 of 1994 and CR 20 of 1994 superfluous; and 

Whereas the Commission, having advised the parties of 
its intention to dismiss the said applications, and they having 
consented to the course of action proposed by the 
Commission; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders; 

(1) That Application No. C 20 of 1994 be, and is 
hereby, dismissed. 

(2) That Application No. CR 20 of 1994 be, and is 
hereby, dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) 
and 

Stegbar Pty Ltd. 
No. C 383 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 November 1994. 

Order. 
HAVING heard the parties before me, ex parte, and by 
consent, the Commission pursuant to the powers conferred 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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on it under the Industrial Relations Act 1979 hereby orders 
that the Order issued in Application No. C 383 of 1994 on 
the 10th day of October, 1994 (unreported) be cancelled and 
is replaced by the following order— 

(1) That Order No. AG 53 of 1993 issued on the 5th 
November, 1993 shall be extended to the 16th day 
of December, 1994; and 

(2) That subclause (4) of Clause 12.—State Wage 
Principles of Order No. AG 53 of 1993 is hereby 
deleted and the following inserted in lieu thereof: 
(4) The provisions of clauses 6 to 11 and clauses 

13 to 16 shall cease to operate from the 
completion of the pay period commencing on 
or after 16th December, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wundowie Foundry Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Metals and 
Engineering Workers' Union—Western Australian Branch. 

No. C 385 of 1994. 
COMMISSIONER A.R. BEECH. 

28 September 1994. 
Order. 

WHEREAS the parties have been negotiating on terms for 
an industrial agreement; and 

Whereas employees at the enterprise commenced strike 
action on Tiesday the 20th day of September 1994; 

Whereas notwithstanding the strike action negotiations 
between the parties have continued; and 

Whereas on the 26th day of September the applicant 
company applied for a conference of the parties in the 
Commission; and 

Whereas the Commission convened conference proceed- 
ings on the 27th day of September 1994 at which the parties 
continued extensive private discussions; and 

Whereas the respondent unions informed the Commission 
at the re-convening of proceedings on the 28th day of 
September 1994 that a meeting of their members held that 
morning had resolved to continue their strike action 
indefinitely; and 

Whereas the applicant stated that it would not answer any 
proposal raised by the unions before there was a return to 
work; and 

Whereas the Commission has attempted to conciliate the 
dispute between the parties on the 28th day of September 
1994; and 

Whereas at the conclusion of the conference on that day 
the Commission formed the opinion that the continuation of 
the strike formed a barrier to the continuation and successful 
conclusion of the negotiations; and 

Whereas the Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian Branch) and the 
Metal and Engineering Workers Union Western Australia 
are prepared to further negotiate and consider that even now 
an agreement could be reached; and 

Whereas the applicant is prepared to further negotiate and 
considers that even now an agreement could be reached; and 

Whereas having regard for all this I have concluded that 
the Commission should intervene in order to expedite 
negotiations forthwith and intensively as considered neces- 
sary; and 

Whereas it is considered at this point that this process of 
intervention in the interests of conciliation should take no 
longer than seven days; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, and 
specifically section 44(6)(ba)(i) and (ii) do hereby order— 

1. That the Australian Electrical, Electronics, Foun- 
diy and Engineering Union (Western Australian 
Branch) and the Metals and Engineering Workers' 
Union—Western Australian Branch shall direct 
the employees, members of those organisations, to 
cease their industrial action as soon as possible 
and in any event no later than by 9.00 am on 
Thursday the 29th day of September 1994. 

2. That the parties attend at the Commission at 12.00 
noon on Thursday the 29th day of September 1994 
and continue their private discussions to negotiate 
the terms of an enterprise agreement. 

3. That the conference proceedings re-convene be- 
fore the Commission on Thursday the 6th day of 
October, 1994 at 4.15pm in Room B on the 5th 
Floor of the Western Australian Industrial Rela- 
tions Commission to enable the Commission to 
conciliate the issues in dispute. 

4. That liberty is reserved to any of the parties to 
apply to the Commission to vary the terms of this 
order. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ABB-EPT Construction 

and 
Metals and Engineering Workers' Union—Western 

Australian Branch. 
No. C 386 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21 October 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 18th day of October, 1994 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas it was demonstrated that industrial action had 
occurred in support of the Union's claim for an enterprise 
bargaining agreement and is likely to continue; and 

Whereas, the Commission heard the parties in conference 
and expressed a view; and 

Whereas, it was then recommended there be a return to 
normal work so that the parties could proceed with 
negotiations for an enterprise bargaining agreement; and 

Whereas, on the 21st day of October, 1994 the Commis- 
sion was advised that industrial action was continuing; and 

Whereas, a further conference was held on the 21st day 
of October, 1994 and further submissions were heard from 
the parties; and 

Whereas, in the opinion of the Commission, it is now 
necessary to prevent the further deterioration of industrial 
relations between the parties; 

The Commission hereby orders: 
(1) That the respondent union and its' officials shall 

take all necessary steps to ensure that all the 
persons concerned, who are members of the union 
or are eligible to be members of the union, are 
advised of this Order of the Commission and shall, 
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by all reasonable means ensure a resumption of 
normal maintenance work at the applicant's Alcoa 
Kwinana site in accordance with this Order as 
soon as possible but no later than 8.00am on 
Monday the 24th day of October, 1994; and 

(2) That the parties resume negotiations forthwith on 
the proposed Enterprise Bargaining Agreement 
and until otherwise determined by arbitration by 
the Commission the total wage rates (the compo- 
nents of which are the base rate, special payment 
and the $8 Safety Net Adjustment) contained in 
Part 2—Construction of the Metal Trades (Gen- 
eral) Award No. 13 of 1965 shall be the rate on 
which any percentage increase agreed between the 
parties shall be applied; and 

(3) That this Order shall operate on and from the 21st 
day of October, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transfield Construction (WA) Pty Ltd, United Construction 

and ABB-EPT Construction 
and 

Metals and Engineering Workers' Union—Western 
Australian Branch. 
No. C 418 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21 October 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 19th day of October, 1994 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas it was demonstrated that industrial action had 
occurred in support of the Union's claim for an enterprise 
bargaining agreement and is likely to continue; and 

Whereas, the Commission, as presently constituted, heard 
the parties in conference and expressed a view; and 

Whereas, it was then recommended there be a return to 
normal work so that the parties could proceed with 
negotiations for an enterprise bargaining agreement; and 

Whereas, on the 21st day of October, 1994 the Commis- 
sion was advised that industrial action was continuing; and 

Whereas, a further conference was held on the 21st day 
of October, 1994 and further submissions were heard from 
the parties; and 

Whereas, in the opinion of the Commission, it is now 
necessary to prevent the further deterioration of industrial 
relations between the parties; 

The Commission hereby orders; 
(1) That the respondent union and its' officials shall 

take all necessary steps to ensure that all the 
persons concerned, who are members of the union 
or are eligible to be members of the union, are 
advised of this Order of the Commission and shall, 
by all reasonable means ensure a resumption of 
normal work on the B30 project at the applicants' 
Alcoa Kwinana site operations in accordance with 
this Order as soon as possible but no later than 
8.(Warn on Monday the 24 th day of October, 1994; 
and 

(2) That the parties resume negotiations forthwith on 
the proposed Enterprise Bargaining Agreement 
for the B30 project and until otherwise determined 
by arbitration by the Commission the total wage 
rates (the components of which are the base rate 
special payment and the $8 Safety Net Adjust- 

ment) contained in Part 2—Construction of the 
Metal Trades (General) Award No. 13 of 1965 
shall be the rate on which any percentage increase 
agreed between the parties shall be applied; and 

(3) That this Order shall operate on and from the 21st 
day of October, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division. Western 
Australian Branch 

and 
Augusta-Margaret River Tourist Bureau. 

No. CR 349 of 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

27 October 1994. 
Reasons for Decision. 

SENIOR COMMISSIONER: The matter referred for hear- 
ing and determination pursuant to Section 44 of the Act is: 

"The applicant union claims that the following 
persons: 

• Mr Martin Dekkers; 
• Ms Raewyn Woolrich; 
• Ms Roberta Hall; and 
• Mr Jamie Ashton 

are permanent part-time employees of the Augusta- 
Margaret River Tourist Bureau Inc. 

Accordingly, the applicant seeks: 
(1) A Declaration to that effect; and 
(2) An Order that each of the aforementioned 

employees be provided with the same mini- 
mum of number of hours of work per week 
that they were provided with prior to July, 
1994; 
and/or 

(3) The applicant union claims that on the basis 
of equity, good conscience and the substan- 
tial merits of the case, the Western Australian 
Industrial Relations Commission should 
Order the Augusta-Margaret River Tourist 
Bureau Inc to offer to the aforementioned 
employees permanent part-time contracts of 
employment which include a minimum of 
three (3) eight (8) hours shifts per week (ie: 
a total of 24 hours worked over (3) shifts)." 

(Schedule on File) 
Prior to the matter coming on for hearing the respondent 

advised that a preliminary point of lack of jurisdiction would 
be argued and this took place on the 18th October, 1994. 

The respondent's contention is that Section 23 of the Act, 
operates to place the applicant's claim beyond jurisdiction. 
So far as is relevant here Section 23 provides: 

"23. (1) Subject to this Act, the Commission has 
cognizance of and authority to enquire into 
and deal with any industrial matter. 

(3) The Commission in the exercise of the jurisdiction 
conferred on it by this Part shall not— 

(a) prohibit the employment of employees on 
any day of the week or restrict in any other 
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way the number of days or hours in the week 
during which any operation may be carried 
on in any industry or by any employer but 
nothing in this paragraph— 

(ii) prevents the Commission from fixing 
the rates for overtime, work on holidays, 
shift work, week-end work, and other 
special work, including allowances as 
compensation for overtime or any such 
work." 

(23(1) and 23(3)(a)(ii) of the Act) 
The heart of Mr Tomlinson's (for the respondent) 

contention is that: 
"Now, if this order was to take effect in the terms 

that the union seeks, it would in fact restrict the 
employer by defining the employer's operations as to 
operate for a minimum of three 8-hour shifts per week 
on a permanent basis forever. The operations of 
subclause (3)(a) do not in fact—when it says restrict, 
it doesn't say restrict to a maximum or restrict to a 
minimum. It simply says it shall not restrict the 
employer's operations in any way. 

It would be our submission, senior commissioner, 
that it is a restriction of the employer's business to say 
that the employer must operate for a minimum of three 
8-hour shifts for 52 weeks of the year for a permanent 
basis. This clearly—as there is no limit to the extent 
with which subclause (3) would operate, except it 
would be assumed that when the last of the four people 
with whom the union is representing resigned, there's 
probably some question to say at that point in time it 
would no longer take effect but as it is now no longer 
lawful to terminate when someone turns 65, we have 
to assume that in fact any one of these four, if this order 
was granted, could in fact stay there until they had had 
enough, whether it was before or long after the age 65. 

The effect of the order would certainly be to say that 
the employer must operate for a minimum of three 
8-hours shifts per week until the last of those four 
people with whom the union is representing left the 
employer. Now, that is clearly a restriction. That 
clearly defines the employer's operations as having to 
operate for a minimum of those 3 days and whilst the 
application doesn't seek—it says that the employees 
must be offered a minimum. Obviously it doesn't say 
that they must—or that there is a maximum included 
or suggested with this schedule as to what the 
employees must be offered." 

(Transcript Page 3) 
For the applicant Ms Blaskett argues that: 

(a) By Reference to Section 7 of the Act the matter 
in issue is an industrial matter; 

(b) When Section 23(3) of the Act was considered by 
the Industrial Appeal Court (67 WAIG 723) it was 
held by (Brinsden I.) that: 

' 'In any event I do not think that the Order 
comes within the provisions of the section 
since it does not by its terms restrict the hours 
in the week during which any operation may 
be carried on. I would have thought the 
section is designed to prohibit a provision in 
an award which specifically states, for 
example, that the particular employer shall 
not carry out a particular operation during 
certain hours or days of the week. There is 
therefore nothing in this ground." " 

And by Olney J.: 
"Ground (c) is advanced upon the basis of the 

appellant's assertion that Order 6 restricts the number 
of days of hours in the week during which it may carry 
on its operations and on that premise it is said to be 
ultra vires by reason of section 23(3)(a) of the Industrial 
Relations Act. 

The problem with this argument is that even 
assuming that the implementation of the Order would 
have the same consequences as past experience has 
indicated it neither restricts the number of days in the 
week nor the number of hours in the week during which 
the appellant's operation may be carried on. 

In my opinion section 23(3)(a) is a provision 
intended to ensure that the Commission will not be 
tempted to venture into the area of fixing or regulating 
trading hours and in my opinion it has no relevance in 
the present context." 

(Pages 5 & 6 of the Applicant's Submissions) 
(c) That hours clauses of awards commonly provide 

for a minimum or set number of hours to be 
worked. 

(d) Finally that the provision of a certain minimum 
number of hours is a matter of merit not 
jurisdiction. 

A careful perusal of Section 23(3) and the judgement's 
of Brinsden and Olney JJ.'s (supra) leads the Commission 
to the conclusion that if the Order sought' 'restricts the hours 
in the week during which any operation may be carried on" 
or "restricts the number of days in the week or the number 
of hours" then it is beyond the jurisdiction of the 
Commission. In the present case the Order would have the 
effect of restricting the respondent's operation at least on 
three days of the week to a straight eight hour shift rather 
than for example several shifts of four hours or four shifts 
of two hours. The Order would in my opinion have this 
effect because it would require that the employers provide 
each of the employees named in the Order with a minimum 
of three (3) eight hour shifts per week thus restricting the 
employer's operation on those occasions to a continuous 
eight hours of operation rather than for example a more 
flexible spread of hours of operation. 

In the result, the Commission concludes that as the 
proposed Order would restrict the employer's operations it 
has no jurisdiction to deal with the claim and it is therefore 
dismissed. Either party will be given leave to appeal under 
Section 24 of the Act if sought. 

Appearances: Ms D.A. Blaskett appeared on behalf of the 
Applicant. 

Mr A.C. Tomlinson appeared on behalf of the Respon- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Augusta-Margaret River Tourist Bureau. 

No. CR 349 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
27 October 1994. 

Order. 
HAVING heard Ms D. Blaskett on behalf of the Applicant 
and Mr A. Tomlinson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sir Charles Gairdner Hospital 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers' Union, Miscellaneous Workers Division, Western 
Australian Branch. 

No. CR 197 of 1994. 
CHIEF COMMISSIONER W.S. COLEMAN. 

27 September 1994. 
Reasons for Decision. 

CHIEF COMMISSIONER: The Supply Department of Sir 
Charles Gairdner Hospital, which includes the linen room 
and warehouse facilities, was reviewed under a consultancy 
awarded to Booz Allen Hamilton. This was conducted as 
part of a general review of the Hospital's services. In 
September 1993 the potential for a reduction of 3-5 Full 
Time Equivalent ('FTE') Storeperson positions in the 
warehouse was identified out of a benchmarking process and 
'Diagnostic Phase Review' submitted to the Hospital. 
Within the Supply Department a Taskforce was created to 
validate data and the potential FTE savings identified under 
the review. Four Issue Groups operated within the Taskforce 
process; one was the Warehouse Issue Group. The Taskforce 
included shop floor representation from the linen room, the 
warehouse, purchasing section and the clerical/administra- 
tive group, within the Supply Department. Supply Depart- 
ment Management personnel, "user" representatives, a 
Finance Department nominee, a nominee of the consultants 
conducting the review and a joint union representative, 
constituted the remainder of the Taskforce. Members from 
the Issue Groups attended Taskforce meetings from time-to- 
time. 

The Board of Management adopted recommendations 
from the Hospital Steering Committee, the group to whom 
the Supply Department Taskforce reported, on the implem- 
entation of changes to the operations of the warehouse. 
These changes included: 

• a revised checking procedure for goods received at 
the "E" Block Store. 

• stock location rationalisation. 
• bar-coding of the Theatre imprest. 
• rescheduling the imprest roster and streamlining 

warehouse and Theatre Stores routines. 
• bar-coding the catering store. 

Steps to implement these changes which were necessary 
to effect staff reductions of 2 FTE Storespersons were 
resisted by warehouse employees. This resulted in the 
Commission conducting a series of conferences commenc- 
ing on 11th March. Following conciliation proceedings, a 
trial of changes in the operation of the warehouse was 
conducted between 24th March and 5th May 1994. The 
monitoring criteria for the evaluation of the trial was 
established through the Supply Department Taskforce/Issue 
Group mechanism. 

On 5th May, Mr Burton, a Level 6 Storeperson, received 
a letter from the Personnel Officer advising him that as a 
result of the 'recent review' conducted in the Supply 
Department two Storespersons positions had become sur- 
plus to requirement (Exhibit 5). On the basis that he was the 
last person to be permanently appointed he had been 
"registered for redeployment". Mr Burton was informed of 
a vacant Storeperson position at Princess Margaret Hospital 
that had been deemed suitable for him by the Redeployment 
Co-ordinator. The redeployment process was to be ex- 
plained to him and a copy of the 'General Order on 
Redeployment' was attached to the letter. 

On 3rd May, Mr Burton had been alerted to the likelihood 
that either he or another Storeperson would loose their job 
at Sir Charles Gairdner Hospital. This information was 
given to him by Mr Cebula (Deputy Supply Manager). Mr 
Burton understood that the basis of selecting the employee 

whose services would be terminated would be 'last on, first 
off. On that day Mr Burton was told of the job at Princess 
Margaret Hospital. This information was repeated to him the 
next day by Mr Cebula. At that time Mr Burton stated that 
he was not interested. 

When Mr Burton received the formal advice of his 
redeployment on 5th May from officers at Sir Charles 
Gairdner Hospital he was accompanied by the Union 
representative Mr Haigh. At that time Mr Burton was 
advised that an interview had been arranged for him at 
Princess Margaret Hospital the following Monday, 9th May 
and that he was expected to attend. At that time Mr Burton 
recalls that Mr Haigh indicated that he (Mr Burton) was 
being discriminated against and that the issue should be 
discussed with the Union. 

Mr Burton attended Princess Margaret Hospital on 
Monday 9th May and was requested to confirm his 
acceptance of the position by telephone that day. He rang 
back that morning and declined the position on the basis that 
he could not decide anything until matters at Sir Charles 
Gairdner Hospital had been resolved. 

On Thursday 12th May, Mr Burton was required to meet 
with the Personnel Officer and the Redeployment Co- 
ordinator of Sir Charles Gairdner Hospital. He attended with 
Mr Haigh. It appears that matters in dispute were again 
raised by Mr Haigh. Later that day Mr Burton was given a 
letter by the Redeployment Co-ordinator confirming his 
suitability for the position at Princess Margaret Hospital and 
advising him that his redeployment would be effective from 
16th May 1994 (Exhibit 5). 

Mr Burton did not report for work at Princess Margaret 
Hospital on 16th May but attended Sir Charles Gairdner 
Hospital. He was given a letter by the Personnel Officer 
(Exhibit J) together with a duplicate copy of an undated 
letter from the Acting Manager Human Resources Depart- 
ment, Princess Margaret Hospital. The import of the latter 
correspondence was that if Mr Burton did not attend for 
work at that Hospital by 4.30 p.m. that day, his employment 
with Princess Margaret Hospital may be terminated (Exhibit 
K). 

The letter from the Personnel Officer Sir Charles Gairdner 
Hospital explained to Mr Burton that representation had 
been made to Princess Margaret Hospital to extend the 
deadline for his attendance until 4.30 p.m., 17th May. If that 
was not acted on, Mr Burton would continue his employ- 
ment relationship with Sir Charles Gairdner Hospital but 
that pursuant to clause 4(2)(c) of the Redeployment, 
Retraining and Redundancy General Order and clause 10 of 
the Hospital Workers (Government) Award his employment 
would then be terminated by Sir Charles Gairdner Hospital 
at 4.30 p.m. on 17th May 1994. The letter went on to 
encourage Mr Burton to take up the offer of alternative 
employment at Princess Margaret Hospital (Exhibit 6). 

Subsequent proceedings before the Commission resulted 
in an Order continuing Mr Burton's employment at Sir 
Charles Gairdner Hospital pending further conciliation or 
arbitration. 

The Union argues that when all of the circumstances 
surrounding the decision to identify Mr Burton as a 
redeployee are taken into account, that decision can be seen 
to be wrong and that he should continue in employment as 
a Storesperson in the warehouse section of the Supply 
Department. The primary position is that there is no 
redundancy with respect to a storeperson's item in the 
warehouse. 

This argument is developed on the following: 
• The Benchmarking exercise by Booz Allen Hamilton 

which effectively established the basis upon which 
staff reductions generally and the position within the 
warehouse in particular, has been developed is 
suspect. 

• The Taskforce/Issue Group process was flawed in 
that it failed to accommodate the input of shop floor 
representatives. It was undertaken with undue haste. 
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Complex documentation was distributed for consid- 
eration at meetings at short notice. The "recommen- 
dations" which were translated into action plans 
have been misrepresented as acceptance of out- 
comes. 

• The trial conducted between 24th March and 5th 
May inclusive was to be analysed with a view to 
seeing what operational changes could be consid- 
ered. It was not a fait accompli merely a step in the 
process of formalising the reduction of 2 PTE 
positions in the warehouse. 

The fundamental issue arising from these considerations 
is that the review undertaken of the warehouse operation has 
preceded on the wrong premise namely that the staff 
establishment can be reduced from 16 to 14 PlE's. The 
Union submits that the establishment totalled 17 PTE's at 
the time of the review and that the action plan set down for 
the warehouse ignores the fact that the existing contingent 
of employees were already extended in covering one 
unfilled vacancy in the warehouse. 

To roster the warehouse on the basis of 12 PTE's 
storepersons, with in-built relief of 2 PTE's will place 
unreasonable demands on existing staff numbers. This will 
give rise to safety and welfare issues. It will further limit the 
time available for training and will of necessity require 
supplementation from outside the Supply Department 
during periods of annual leave and when emergency relief 
is required. 

In terms of Mr Burton's position, a storeperson on the 
stock receivais ramp, the Hospital still requires the particular 
duties to be performed. The savings or additional capacity 
that is now being argued to justify the reduction in PTE 
numbers with Mr Burton's redeployment effectively comes 
from the imprest roster. Those duties were previously 
undertaken by 7 Storepersons. With the vacant item not 
being filled, 6 people covered the tasks. A further reduction 
to 5 PTE's is unreasonable. 

In the Union's view it is insufficient to argue that Mr 
Burton occupied a 'generic' Storeperson position and that 
'last on, first off is the fairest way to handle the matter. 
Without conceding the possibility of a redundancy the 
Union argues that the whole process of the review, trial and 
implementation has been 'pre-emptive'. The Hospital's 
action in designating a position as redundant seeks to avoid 
the settlement of outstanding claims going to the possibility 
of "no disadvantage" to employees under the Review (i.e. 
income maintenance), the possibility of voluntary severance 
arrangements or the attainment of redundancy provisions 
above the minimum which are set out in the Redeployment, 
Retraining and Redundancy General Order [(1994) 74 
WAIG 552]. Furthermore, the action is pre-emptive in that 
the declaration of a redundancy avoids the protocols agreed 
to between the parties in negotiations as a means of enabling 
the trial to proceed. 

The Union argues that the issues are far wider than 
whether or not Mr Burton can be placed for redeployment. 
The settlements between the parties of disputes in 1989 and 
1991 which resulted in agreements fundamental to their 
continuing relationship should be taken into account. The 
extent to which these agreements (Exhibit P) import some 
conditions to an individual's contract of employment (and 
the Union says they do) needs to be assessed. The extent to 
which the contract of employment pursuant to the Hospital 
Workers (Government) Award, the Award Modernisation 
Clause and Dispute Settlement Procedures need to be 
considered. 

The claims of employees to benefits arising from changes 
should not be reduced to directions under involuntary 
redundancy. There is an obligation on the employer to 
exhaust the options that should be available including 
voluntary severance for those in the workforce for whom 
this is an attractive option. This, the Union submits, is often 
the case with other public sector employers and to the extent 
that Sir Charles Gairdner Hospital has the approval for this 
course (but refuses to make it available), has given rise to 
expectation that it was an option (see Exhibit 8 p. 3). It is 
also argued that the Hospital is to extend the option of 

voluntary severance to other employees. To this extent it 
would be acting in a discriminatory way in withholding 
voluntary severance from this section of the workforce. The 
possibility of another employee in the warehouse accepting 
voluntary severance is said to be high. With this eventuality 
Mr Burton, a young married man would be able to continue 
to work in an environment he enjoys and continue to 
perform at a level which is clearly acceptable to the 
Hospital. 

The issues which should excite attention pursuant to 
section 26 of the Act are said to include a public interest 
which encompasses the necessity for stability within the 
provision of health care services in this State. The 
availability of voluntary severance payments would contrib- 
ute to this. There is a greater requirement for accountability 
and the necessity to promote an environment where 
employees feel an "individual responsibility and commit- 
ment" to the workplace. This will be established if the 
broadest view is taken of issues relevant to the determination 
of the dispute between the Union and Sir Charles Gairdner 
Hospital and not just the determination of the question of 
Mr Burton redeployment. There is the matter of the 
reasonableness of workloads and that work arrangements 
ensure that training is available as a matter of practice. It is 
this perspective which invites the establishment by the 
Commission of new rights in the relationship between 
employees and the Hospital. 

It is the case according to the Union that areas of 
employment for which it exercises industrial coverage in the 
hospital have been contracting (Refer Annual Report 
1990-1991 to 1992-1993 Exhibit Q). This demonstrates that 
the Union has been part of the process of change in the 
Hospital to the extent that it has carried the burden of seeing 
jobs disappear under the call for increases in efficiency and 
productivity. Yet its Members have not shared in any of the 
benefits identified under the Human Resources Report in the 
1993 Annual Report (Exhibit Q 1992-1993 at p. 42). 

The fact is that those on the lowest level of pay within 
the Hospital that are being confronted with redundancy 
without the possibility of voluntary severance, entered into 
the trial under the impression that no one would be forced 
into redeployment. This is said to have contributed to the 
level of mistrust that now exists between Union members 
at the Hospital and management. The Union considers that 
all of these matters interrelate to establish the merit of the 
position to continue Mr Burton's employment so that 
negotiations can continue between the parties. 

The unfairness with which it is claimed Mr Burton has 
been treated is said by the Union to be demonstrated by 
evidence that shows that: 

• the trial proves that additional staff is needed in the 
warehouse. 

• the Hospital's human resources policy is inadequate 
in that the 'last on, first off policy was only 
formulated during the trial and that the threat of 
dismissal arose when there were issues in dispute 
with the Union. 

• the dispute settlement procedure under the award 
was not allowed to operate properly by the Hospital. 

• the prospect of reduced numbers will threaten the 
safety and welfare of remaining employees. 

Finally to illustrate the inadequacy of the Hospital's 
management of change the Union tendered a copy of 
notification of the vacancy for a position of Driver/ 
Storeperson (Level 6) at Sir Charles Gairdner Hospital. 
Notification of this vacancy at the same classification level 
of Mr Burton was made to employees at the Hospital 
Laundry and Linen Service, a public sector operation being 
privatised. The Hospital's response was that it was not a full 
time position and that fact was inadvertently omitted from 
the notice. The Hospital is offering this position on a part 
time basis of between 38 hours and 40 hours of work per 
fortnight. It was stated that Mr Burton would not have been 
considered for the position in view of the hours involved. 

Simply stated, the Hospital's position is that there is no 
basis upon which the Commission should interfere with the 
decision to make Mr Burton's position surplus to require- 
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ments and to place him on the list for redeployment. A PTE 
position of storeperson, a generic title used for all similar 
classifications in the warehouse, is to be abolished. This 
"saving" has been achieved through rearranging the work 
requirements in the performance of a number of jobs but 
principally those of the theatre storeperson, the leading hand 
and those undertaking the imprest roster. Changes are to take 
place throughout the Hospital as a result of the Booz Allen 
Hamilton consultancy. The objective is to redirect scarce 
resources. This has been prompted by an increase in demand 
for services and budget cuts. It is not a "negative cost 
cutting" exercise and the process that has been followed has 
involved a level of consultation in excess of that required 
under the award. However, it is claimed, the process has 
been made more difficult by the Union's unilateral 
'walk-out' on 10th February 1994. Nevertheless the Hospi- 
tal believes that the Taskforce/Issue Group mechanism 
attracted considerable support and participation from em- 
ployees. They contributed to the preparation of an action 
plan and endorsed the recommendations submitted to the 
Steering Committee which were adopted by the Board of 
Management. 

It is acknowedged that the trial of revised work 
arrangements in the warehouse operated under difficult 
circumstances but that consultation continued. The Hospital 
believes the Union attempted to thwart its effort through the 
February 1994 walk-out and to use the Supply Department 
review to achieve the availability of voluntary severance 
payments as a first option. 

The Hospital disputes the claim that the reduction of 2 
PTE's has been taken from an incorrect base. The vacant 
position was known and taken into account when the "pre 
task force" staffing arrangements were identified (see 
Exhibit 3). The relief component of staffing in the 
warehouse of 2 PTE's remains unchanged. The availability 
of additional emergency relief will ensure that workloads are 
not onerous. This, the Hospital believes, is the root of issues 
between the parties. The Hospital considers that the Union 
has failed to appreciate the interrelationship between 
changes in various functions of these positions within the 
warehouse. It could never be the case that the Hospital 
would build into relief provisions sufficient staff to meet all 
contingencies. 

The review including the trial was not, in the Hospital's 
view conducted with undue haste. It submits that the Union 
has not discharged the burden of proving that there is not 
a redundancy nor that the revised work arrangement will 
prejudice the health, safety or welfare of employees. 

It is claimed that the Hospital's position on voluntary 
severance is not inconsistent with other areas of public 
sector employment. This is evident from Ms Creed's 
statements. The application of voluntary severance to 
clerical staff is not a position the Hospital has endorsed 
despite the Redeployment Co-ordinator's opinion. "Wider 
issues" should not be addressed within the context of Mr 
Burton's redeployment. 

With respect to Mr Burton's position it is submitted that 
the application of the 'last on first off principle is not 
discriminatory. The Hospital questions what other options 
are available to it. None have been presented by the Union. 

What is important from this case in the Hospital's view 
is the implication for the Redeployment, Retraining and 
Redundancy General Order. It is important to maintain 
access to mobility for public sector employees and not to 
thwart redeployment by applying a narrow reading of the 
General Order. 

The protocols under which the trial was conducted were 
in the Hospital's view followed. However, it is noted that 
they were not intended to operate to delay the implementa- 
tion of change. The public interest is served with the 
delivery of an efficient and cost effective Hospital service. 
That is what is at the heart of the Hospital's review. 
Discussions between the parties were exhausted and the 
dispute settlement procedure has been followed. 

The changes were valid. The redundancy arose with 
respect to a position of Storeperson. Mr Burton was not 

discriminated against in the application of the 'last on first 
off principle. The Commission should not interfere with Sir 
Charles Gairdner Hospital's right to set staffing levels. 
There is no evidence to show that occupational health and 
safety issues will arise with the reorganised work arrange- 
ments. Finally, it is submitted that matters going to the 1989 
and 1991 memoranda of Agreements are irrelevant to the 

marrow issue at hand. 
Fundamental to the determination of this matter is the 

question of whether or not a redundancy exists within the 
warehouse section of the Supply Department. If it does not 
then the threat to Mr Burton's continuing employment at Sir 
Charles Gairdner Hospital would disappear. To establish 
that then the exercise generated by the Hospital review, the 
task force examination and the trial would, to say the least, 
have been misconceived. Alternatively the fact of a 
redundancy may be established but because that has given 
rise to unreasonable and/or unsafe work demands being 
placed on the employees in the warehouse the reduction in 
staff numbers would be cancelled by the determination of 
staffing levels sufficient to protect the welfare and safety of 
employees in the warehouse. 

I do not consider that the issue of whether or not a 
redundancy exists can be disposed of simply by reference 
to the generic character of the position of storeperson. The 
fact that duties in the receival dock of the warehouse facility 
are still being performed does not mean that there is no 
redundancy. The burden of proving that in the circumstances 
of the Supply Department at Sir Charles Gairdner Hospital 
there is no redundancy rests with the Union. I do not 
consider that an attack on the benchmarking exercise 
undertaken by the Booz Allen Hamilton consultancy 
satisfies this requirement. That step in the review process 
was merely used to gain some indication of standards within 
the Hospital by reference to performance in other Hospitals. 
The Taskforce/Issue Group mechanism addressed the 
particulars of workplace operations. Here I cannot accept 
that what was done was so flawed as to render the 
recommendations incorrect. The process of consultation 
drew participation from all levels of interest including shop 
floor representatives. In my view it was not prejudiced by 
their lack of training or the pace at which the Taskforce 
moved. It is the next step in the process, the trial, which 
poses some difficulty for me. However, before addressing 
that I should consider the other proposition that although the 
fact of a redundancy may be established, its effect is such 
that the safety and welfare of the employees is threatened. 
I find little support for this proposition in the evidence of 
the shop floor representatives. The premise upon which this 
finding is made aaccepts that the establishment of 16 PTE's 
was datum point from which the reduction of 2 PTE's was 
to be made. That was the "pre Taskforce" staff contingent 
deployed in performing warehouse tasks (refer to Exhibit 3). 
The establishment of 14 PTE's positions with an in-built 
relief component of 2 PTE's items was not impugned by the 
necessity for additional emergency relief to be provided 
from within the Hospital from time-to-time. This is not to 
deny that on occasions extra demands may be placed on 
storepeople. But it does not follow that their workloads will 
become excessive. Priorities may be rearranged. However, 
I am satisfied from the evidence of Mr Cebula and Ms Joyce 
that the work done by the Taskforce and the Issue Group on 
the capacity which would become available within the 
restructuring of work patterns and the re-education of some 
users, that in the normal course the revised establishment of 
storepeople could cope with the requirements placed on the 
warehouse. 

I do not consider that the fact of a redundancy or the effect 
has been displaced by anything submitted by the Union. 
However, within the process of change it was clearly the 
case that the trial commenced on 24th March and concluded 
on 5th May would address any problems associated with the 
changes. The feed back that would follow the trial was an 
inherent part of the protocols developed out of the dispute 
arising from the implementation of the trial. I agree with the 
Union that to act to render Mr Burton redundant on the day 
the trial finished was pre emptive. Why bother with the trial, 
why work out monitoring indicators what was the point of 
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it? It is insufficient to say that on-going monitoring and 
discussion took place during the period of the trial. Here I 
prefer the evidence of the shop floor representatives. There 
was a legitimate expectation that matters would be 
discussed. Insufficient consideration had been given to the 
outcome of the trial particularly when some of the major 
issues associated with establishing the expended capacity 
within the workforce had only just commenced. However, 
this alone would not justify the Commission interfering with 
the decision taken by Sir Charles Gairdner Hospital with 
respect to Mr Burton's status under redeployment. 

It appears that for employees in the warehouse and 
members of management in die Supply Department there 
was no comprehensive human resources policy on redun- 
dancy, redeployment and retraining at the time the trial was 
commenced. Indeed the Redeployment Co-ordinator was 
informed of the 'last on first off ruling sometime in March 
or April. While as a general proposition that may provide 
an equitable approach to a difficult issue, the method under 
which it was implemented at Sir Charles Gairdner Hospital 
gives rise to concern. 

The statement set out in the Hospital's circular to all staff 
dated 2nd December 1993 'Hospital Review Update— 
Hospital Review Progress" should have alerted the Union 
and its Members to potential problems. These staff were 
advised that: 

"The Hospital will develop specific plans to achieve 
staff reductions where appropriate. The strategy for 
each area, department or category of staff may differ 
and will take into account the potential for redeploy- 
ment, retraining and a range of other options.'' 

(My emphasis)(Exhibit 8 page 2) 

If there is not a consistent and comprehensive policy to 
be applied under the review process, individuals can 
justifiably complain that they have been discriminated 
against. 

Mr Burton was the last storeperson put on in the Supply 
Department warehouse. The evidence shows that storeper- 
sons are also employed in Engineering and Building Stores. 
There is no evidence that he was considered for positions 
in either of these areas under the 'last on first off principle. 

It is not inconceivable that the application of this 
approach to determining redundancy could be organised on 
such a narrow base i.e. a work area or category of staff, to 
favour or disadvantage particular employees. In the hierar- 
chy of wage/salary classifications within the Hospital and 
the fact that the review will in time impinge upon all work 
areas it is incumbent upon the Hospital to establish a policy 
which treats all groups equitably. The Union Members' 
grievances are heightened when they look at the administra- 
tive structure above them within the Supply Department that 
is yet to be the subject of job rationalisation. The possibility 
that administrative and clerical officers may have the option 
of voluntary severance extended to them is further grounds 
for grievance. Although the Hospital submitted that this was 
not the policy, I respect the opinion expressed by Ms B. 
Baker the Redeployment Co-ordinator at Sir Charles 
Gairdner Hospital that this was a distinct possibility. It is 
noted that the Hospital has approval to implement that 
option. However, I am not so sure that as a general rule other 
public agencies always extend the opportunity for voluntary 
severance as an 'up front' option. 

Although the Union raised a range of issues which go to 
the status of an individual member's contract of employment 
at Sir Charles Gairdner Hospital and made submissions on 
the extent that award provisions and other agreements 
entered into in the past by the Union and the Hospital are 
relevant to the determination of a person's rights and 
entitlements, I consider that the most compelling matter in 
this regard is the circumstances of the individual, in this case 
Mr Burton, under the Wage Fixing Principles. Wage 
restraint has been exercised and achieved through an 

adherence to the Principles enunciated from time-to-time by 
this Commission. Part of the bargain has been the 
requirement to establish better paid and more fulfilling jobs. 
This is achievable through skills development and training. 
Mr Burton now finds himself in the position where his 
expertise has by and large been limited to one job in on the 
receival dock. Job rotation has been negligible, training 
minimal and a programme for skills development non 
existent. He has not been given a chance to prepare himself 
for any other opportunities which may arise in the course of 
the Hospital review. It is not an answer to say that the lack 
of progress in establishing a skills based classification 
structure is due to a lack of co-operation from the Union. 
The substance of the bargaining under Structural Efficiency 
is between the employee and the employer. If the only 
option is redeployment why should the Wage Fixing System 
demand such a commitment from those who have realised 
very few of its benefits. 

The unfortunate mix up associated with advertising a 
position for a Driver/Storeperson (Level 6) at Sir Charles 
Gairdner Hospital on 21st June 1994 demonstrates the need 
for better communication between various departments 
within the Hospital and for a comprehensive human resource 
policy for the implementation of the review. The Redeploy- 
ment Co-ordinator would seem to be best placed to draw 
these things together under the direction of senior manage- 
ment. 

Although I have found that a redundancy exists within the 
warehouse of the Supply Department I have concluded that 
in all of the circumstances the manner in which it was 
effected was inequitable. It was implemented in a pre- 
emptive manner immediately the trial concluded and there 
was no comprehensive human resource policy understood 
by employees and middle management at that time. The 
Hospital was under a duty to see that Mr Burton could not 
be discriminated against under the policy of 'last on first 
off'. The issues surrounding the outcome of the trial and 
application of protocols were still matters of dispute 
between the parties. 

However, it is also noted that the Union's unilateral 
withdrawal from the review process on 10th February 1994 
did nothing to assist the general environment in which 
changes are being implemented. The employees of the 
warehouse should be cautious in giving advice to a 
colleague about what he should do to protect their interests. 

On the basis of these reasons for decision Mr Burton's 
employment at Sir Charles Gairdner Hospital should 
continue. That does not necessarily mean his continuing 
presence in the warehouse or indeed the Supply Department. 
He, like all other employees, should be considered for 
redeployment should the circumstances arise. The identifi- 
cation of the redeployee should be made on the basis of a 
comprehensive human resource policy that does not discrim- 
inate between employees. 

Although I was invited by the Union to address and 
determine a wide range of issues which would regulate the 
relationship between die parties, on what was put to me that 
would inappropriate. Ample scope exists through enterprise 
bargaining for the parties to resolve outstanding issues 
which go beyond the immediate focus of Mr Burton's 
employment. 

Appearances: Mr S. Whish-Wilson appeared on behalf of 
Sir Charles Gairdner Hospital. 

Ms S. Jackson appeared on behalf of the Union. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sir Charles Gairdner Hospital 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch. 

No. CR 197 of 1994. 
CHIEF COMMISSIONER W.S. COLEMAN. 

14 October 1994. 
Order. 

HAVING heard Mr S. Whish-Wilson on behalf of the 
Applicant and Ms S. Jackson on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby deter- 
mines— 

That the notice of redeployment given to Mr Burton 
in May, 1994 shall have no effect. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers 

and 
Ministry of Justice. 

No. CR 224 of 1994. 
COMMISSIONER J.F. GREGOR. 

6 October 1994. 
Reasons for Decision. 

THE COMMISSIONER: On the 8th of June 1994, the 
Western Australian Prison Officers' Union of Workers (the 
Union) applied to the Commission for a conference pursuant 
to Section 44 of the Industrial Relations Act 1979 (the Act). 
The schedule to the application described the purpose of the 
conference. By the application the Union sought Orders that 
the Ministry of Justice (the Respondent) accept the rescind 
of Officer G.E. De Grussa's letter of resignation dated the 
26th of October 1993, and also that officers of the 
Respondent conduct all disciplinary related matters strictly 
in accordance with the Prisons Act 1981, Part X and the 
Prison Regulations Part II. These Orders were sought 
because Mr De Grussa, in the presence of Internal Affairs 
investigators from the Respondent and after a search of his 
home by members of the Police Drug Squad, had signed a 
letter of resignation from his employment as a Prison Officer 
early on the morning of the 26th of October 1993. The 
application further averred that Mr De Grussa claims that 
he was coerced into resigning in a manner that denies him 
any form of natural justice. 

The Commission conducted a conference on the applica- 
tion on the 22nd of June 1994, and at the conference made 
suggestions on how the matter might be resolved. Those 
suggestions by the Commission were in due course rejected 
by the Respondent and on the 19th of July 1994, the 
Commission referred the matter for hearing and determina- 
tion by constructing a Memorandum of Matters for Hearing 
and Determination. The Schedule to the Memorandum 
delineated the issues for determination in the following 
terms: 

"Mr G.E. De Grussa signed a letter of resignation 
from the Ministry of Justice on the 26th of October 
1993, in the presence of Ministry of Justice investiga- 
tors and subsequent to a search of his home. 

The Western Australian Prison Officers' Union of 
Workers says that the submission of the resignation of 

Mr De Grussa occurred in circumstances which relate 
to a constructive dismissal and that dismissal was harsh 
and unfair in that it denies Mr De Grussa natural 
justice. 

The Union seeks Orders that Mr De Grussa be 
reinstated to his position as a Prison Officer. 

The Attorney General, through Crown Counsel, say 
that the termination of Mr De Grussa resulted from a 
bona fide letter of resignation. There has, therefore, 
been no dismissal, there has been no harsh or unfair 
treatment of Mr De Grussa and no Orders should issue. 

Furthermore, it is now beyond the jurisdiction of the 
Commission to arbitrate, either pursuant to Section 44 
or otherwise, with respect to a claimed unfair dismissal 
alleged to have occurred on the 26th of October 1993." 

Following is a brief narrative of the relevant historical 
facts. On the morning of the 26th of October 1993, between 
5.00am and 5.30am, a number of members of the Police 
Drug Squad, accompanied by Internal Investigation Unit 
Officers of the Respondent, attended Mr De Grussa's 
residence and proceeded to search his premises for illegal 
drugs. There is some difference between the parties as to 
how many officers attended but the evidence indicates that 
there were at least five members of the Police Drug Squad 
and two Ministry of Justice Internal Investigation Unit 
Officers. Over a period of approximately two hours the 
Police Drug Squad carried out an extensive search of the 
premises for illegal drugs. In due course, they indicated to 
Mr De Grussa that nothing had been found and asked him 
to sign off on a warrant that they had presented to him to 
gain entry. He signed the warrant. 

After the Drug Squad Officers retired from the residence, 
Mr De Grussa was interviewed by two Internal Investigation 
Officers, a Mr R.G. Griffiths and Mr L.R. Carroll. They told 
him that allegations had been made against him by a 
prisoner at Casuarina Prison. There were a number of 
allegations. One suggested that Prison Officer De Grussa 
had supplied the prisoner with illegal drugs at the Prison. 
The interviewing officers indicated to Mr De Grussa that 
they had statements from persons, unnamed but probably 
prisoners, that corroborated the assertions and allegations of 
the prisoner concerned. During a part of the interview in 
which they questioned him concerning contacts by tele- 
phone that they alleged he had made with the prisoner, they 
showed him an audio tape. He asked if he could hear the 
recording and they declined. In the event, he denied the 
allegations which had been made up until that time in the 
interview. He also denied that he had an improper 
relationship with the prisoner. 

It is the contention of the Union that the Internal 
Investigation Officers indicated to Mr De Grussa that the 
matters which were subject to the discussion between them 
would be made public unless he agreed to resign forthwith. 
De Grussa also says that at the time he sought a break in the 
interview so that he could get legal advice. This was refused 
and fearing the impact of publicity that disclosure of the 
complaints against him might attract, he agreed to sign a 
form of resignation. The resignation was dictated to him by 
Officer Griffiths. De Grussa wrote the resignation as was 
dictated to him with writing materials supplied by Mr 
Griffiths. The Internal Investigation Officers denied that any 
duress was placed upon De Grussa. They say he asked them 
what the options were. They told him that they would either 
continue their investigations or if he resigned the matter 
would be brought to an end. 

It is relevant to note that there was no follow-up action 
by the Police Drug Squad. The evidence before the 
Commission is that die Drug Squad considered the matter 
closed. In the event though, Mr De Grussa denied then, and 
continued to deny, the allegations which were allegedly 
made against him by the prisoner. It is argued on his behalf 
that the resignation was obtained under duress and therefore 
constitutes constructive dismissal. Further, that in the 
circumstances of the termination without notice and without 
allowing any kind of explanation or allowing him to obtain 
proper advice, that the decision was wrongful particularly 
seeing he had an unblemished record with the Respondent 



and at no stage prior to the 26th of October 1993, was he 
aware of any misdemeanour by him which would attract 
investigation or in fact any breach at all of his duty as a 
Prison Officer. 

Soon after the investigation, Mr De Grussa sought legal 
advice from a legal firm and in due course, he met with legal 
counsel. On the 3rd of November 1993, Counsel wrote to 
the Respondent (Exhibit LI) seeking clarification of the 
Respondent's position insofar as it affected Mr De Grussa. 
On the 17th of November 1993, he received an ac- 
knowledgement from the Respondent but no answer to the 
questions that he had posed. Those answers, such as they 
were, came in a letter dated the 27th of November 1993 
(Exhibit LI). On the 25th of November 1993, Mr De 
Grussa's Counsel again corresponded with the Respondent 
seeking certain information concerning the so-called volun- 
tary resignation. The letter indicates that the information 
was required in order that the Barrister could advise his 
client whether or not he could make a claim for constructive 
dismissal. 

There was no response to that letter and on the 14th of 
December 1993, Mr De Grussa's Counsel, Mr Elari, wrote 
to the Respondent, this time addressing the letter to the 
Executive Director of the Corrective Services Department. 
He received a response from the Assistant Crown Solicitor 
on the 29th of Etecember 1993, which advised that the 
Respondent denied the allegation that there was a resigna- 
tion under duress. On the contrary, the resignation was 
provided of Mr De Grussa's own free will and that the 
Executive Director of the Corrective Services Department 
had no intention of reinstating him and would defend 
vigorously any proceedings which emanated from the issue. 

Mr Elari responded to the letter on the 5th of January 
1994, seeking service instructions from the Crown Soli- 
citors' Office. On the next day, that is the 6th of January 
1994, he sought information from the Executive Director of 
the Department of Corrective Services under Section 10 of 
the Freedom of Information Act The information requested, 
inter alia, was Mr De Grussa's Personal File including 
letters, memorandum, file notes and documents; any other 
documents or written material concerning him; any tape 
recordings of conversations involving him or referring to 
him in the possession of the Department; and any affidavits, 
statements or records of interviews made by any prisoners 
or prison officers in relation to Mr De Grussa. 

On the 11th of January 1994, Mr Elari was advised by the 
Assistant Crown Solicitor that the Solicitor would accept 
service in the matter. Mr Elari had been told by letter dated 
the 12th of January 1994, that his application for information 
under the Freedom of Information Act would be dealt with 
by the 23rd of February 1994. He had not heard of the result 
of the inquiry by the 10th of March 1994, and he wrote 
requesting the advice of the status of his application. He also 
wrote to the Respondent on the 24th of March 1994, and was 
told in a response dated the 28th of March 1994, that the 
issues relating to Mr De Grussa were under consideration. 
The letter from the Acting Director of Prison Operations 
regretted the delay in disposal of the matter and promised 
an immediate response once a decision was determined. On 
the 29th of March 1994, in response to the reminder letter 
of the 24th of March 1994, by Mr De Grussa, he was advised 
by the Respondent's Records Management Branch Manager 
that due to the high volume of Freedom of Information Act 
applications and the complexity of them it had been difficult 
to complete applications by the due date. It advised him that 
his application was on schedule to be finalised by the 11th 
of Apnl 1994. On the 26th of April 1994, Mr Elari again 
wrote to the Acting Director of Prison Operations of the 
Corrective Services Division of the Respondent, requesting 
that he be advised whether there had been a decision made 
in relation to reinstating Mr De Grussa. On the 9th of May 
1994, he received a letter over the signature of the Acting 
Director Prison Operations of the Corrective Services 
Division which advised him that there would be no 
reinstatement of Mr De Grussa. 

The evidence of Mr David Belton indicates that during 
this period there had been formal discussions between the 
Union and the Respondent. The first of these was on the 17th 

of January 1994. That meeting had been arranged at the 
request of Mr De Grussa and his Solicitor. There was a 
further meeting between the parties on the 3rd of February 
1994, and on the 24th of February 1994. Mr Belton also 
made follow-up telephone calls on the 28th of February 
1994, and the 8th of March 1994, and was told responses 
would be given to him by the 9th of March 1994. In due 
course, there was a meeting on the 15th of March 1994. Mr 
Belton's evidence is that the response to that meeting was 
slow, so much so that on the 15th of April 1994, he wrote 
to the Respondent to the effect that if there was not a reply 
by the 22nd of April 1994, there would be an application 
made to the Western Australian Industrial Relations 
Commission for relief. Mr Belton's evidence was that by the 
15th of April 1994, there was still no real response from the 
Respondent and this led to the application pursuant to 
Section 44 of the Act which has been referred to previously 
in these Reasons as being filed on the 8th of June 1994. 

I have spent some time detailing the chronology of these 
matters. TTiis is necessary because of a motion by Mr 
Hooker, of Counsel who appeared for the Respondent, that 
the Commission exercise the discretion vested in it by 
Section 27(1) of the Act and dismiss the application on the 
grounds that it was not in the public interest to hear the 
matter because there had been a substantial delay of some 
seven and a half months from the time of the termination 
to the time an application was made to the Commission. The 
Commission had indicated to both of the parties that prior 
to consideration of the central issues in the matter it would 
first determine the question of the motion for dismissal on 
the grounds of delay. 

In support of his submissions, Mr Hooker drew the 
Commission's attention to Transport Workers' Union of 
Australia v. Eastern Goldfields Transport Board (1989) 69 
WAIG 1895. He also referred to the Decision of the Full 
Bench in Federated Clerks' Union v. Cargill Australia Ltd 
(1990) 70 WAIG 2553. Mr Hooker argued that tooth of these 
cases are authority for the proposition that at law, for an 
action to be capable of being a constructive dismissal the 
alternative must be termination of the contract of employ- 
ment. The factual matrix surrounding these circumstances 
was that simply, Mr De Grussa was told of his options. He 
was not threatened. He was not pressured. He was simply 
told that if he continued to deny the allegations the 
investigation would proceed. He was told, and it was 
admitted, that he could chose to resign and that would be 
the end of the matter and the investigation would not 
proceed. For his part, he would receive whatever financial 
benefits he was entitled to. Those options were put to Mr 
De Grussa and it was his decision to resign. He had asked 
what he had to write down. He did not say at any stage he 
was resigning under protest. 

Mr Hooker also submits that the onus is on the Applicant 
to clearly demonstrate that there has been a constructive 
dismissal and even if the Commission was to conclude that 
there was, that is a long way distant from being able to 
conclude that there was an unfair constructive dismissal. In 
this respect Mr Hooker referred the Commission to Blake 
v. Mount Newman Mining Co Pty Ltd (1983) 63 WAIG 
1639. It was also submitted as a third arm to the argument 
for dismissal of the application by exercise of discretion of 
the Commission under Section 27(1) that there was no 
abUity to unilaterally withdraw the resignation except in 
circumstances where such withdrawal takes place immedi- 
ately. The Commission was referred to the discussion of 
these issues in Birrell v. Australian National Airlines 
Commission (1984) 5 FCR 447. Birrell's Case makes it 
clear, says Mr Hooker, that where employment is terminated 
by one party or the other there can be, by consent, an 
irrevocation of that termination but in very few circum- 
stances can there be a unilateral withdrawal. In this case it 
is clearly three months after the 26th of October 1993, before 
there was a clear attempt to withdraw. That distinguishes 
this matter on the facts from Birrell's Case (supra). 

In rebuttal of this part of the argument Mr Long, of 
Counsel who appeared with Mr Elari of Counsel for the 
Union, said that it is clear that jurisdiction resides in the 
Commission pursuant to Section 44 of the Act to decide the 
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matter. The question is whether it should exercise the 
discretion which clearly resides under Section 27. The 
Commission was referred to the requirements of Section 
29(l)(b)(i) of the Act and attention was drawn to the fact that 
applications under that section must be made within 28 days 
of the alleged date of dismissal. Under Section 44, however, 
there were no express time limits referable to applications. 
Mr Long suggested that if the Legislature intended strict 
time limits to apply to applications brought by Unions in the 
same way as it obviously intended for applications brought 
by individuals then it would have made it clear in the statute. 
He admitted that nevertheless it was implicit that applica- 
tions should be brought within a reasonable time and 
reasonable time depends upon the facts of the case. Mr Long 
conceded that if there was an extreme delay that could result 
in the Commission exercising its discretion. In other cases 
the Commission may simply take into account the question 
of delay. An example of this was in Johnson v. Wesfarmers 
Limited (1990) 70 WAIG 2434. The delay in making the 
application does not justify dismissal of it in itself. There 
must be some prejudice to the employer. So even if there 
has been a delay in bringing or prosecuting an application 
for reinstatement, striking out the application by reason of 
delay is extremely serious and a discretion which is to be 
exercised only in extreme cases (see Lucas v. City of 
Wanneroo (1994) 74 WAIG 660. On the basis of the cases 
cited, Mr Long suggested to the Commission that the 
question of prejudice to the employer must focus on the 
disruption to the employer's business and undue interference 
with the business's operations if the reinstatement applica- 
tion was to succeed. It follows that the longer the delay the 
greater the possible disruption. But similarly, if there is 
going to be little or no prejudice to the employer if an Order 
for reinstatement was made subsequent, there can be no 
reason for striking out the application. In fact, it would be 
grossly unfair to the employee to do so and it would be 
inconsistent with the general requirements of Section 26 of 
the Act. 

In this case the person concerned is a former Prison 
Officer and the evidence before the Commission is that there 
are many opportunities where he may be slotted back into 
the system. In exercising its discretion, the Commission 
must take all factors into account and that includes what has 
been done by the Applicant since the application was made. 
There had been active attempts by his Solicitor, as Exhibit 
LI demonstrates, spanning the time from early November 
1993, through to April 1994. That shows conclusively that 
Mr De Grussa was taking an active role, along with his 
Solicitor, at all material times to ensure the matter was 
resolved. Mr Long submitted that on the evidence it is open 
for the Commission to find that on the contrary and at best 
the Respondent has been tardy in its responses and the delay 
which has resulted has been caused by the Respondent rather 
than by any actions of the Union or Mr De Grussa. There 
is simply no evidence to suggest there has been any 
deliberate decision to delay the application in any way 
whatsoever. Insofar as the Union was concerned, it acted 
with expedition as soon as the matter was brought to their 
attention. The Union has a duty to try and resolve the matters 
with the employer and it did so by ensuring that the 
appropriate meetings were conducted with the Departmental 
representatives to see if some proper resolution could be 
reached. 

I now need to consider the arguments on this first matter 
for determination. In Kalgoorlie Regional Hospital v. 
Australian Liquor, Hospitality and Miscellaneous Workers' 
Union, Miscellaneous Workers' Division, Western Austra- 
lian Branch (1994) 74 WAIG 1604 I examined the 
substratum of case law which has developed in this 
Commission concerning the exercise by the Commission of 
the powers conferred on it in subsection (1) of Section 27. 
I noted that the Decision of Fielding C. in Johnson's Case 
(supra) is that which is generally followed. In my Decision 
in the Kalgoorlie Regional Hospital Case (supra) I 
incorporated extensive citations from the writing of Fielding 
C. I have no need to repeat that in these Reasons but I do 
note that I apply the reasoning in Johnson's Case (supra) to 
the facts in this matter. There are, however, some relevant 

references in the Kalgoorlie Regional Hospital Case (supra) 
that I need to touch upon. In my Reasons I indicated that the 
question of duration is now well embedded into the 
substratum of case law flowing from Johnson's Case (supra) 
and I gave my attention to the length of time between 
dismissal and hearing that the Learned Commissioner had 
indicated in Johnson's Case (supra) as extreme. It is relevant 
to remember that in Johnson's Case (supra) the period had 
been three years. In my own writing in Gregory John Clark 
v. Argyle Diamond Mines Pty Ltd (1991) 71 WAIG 2165, 
I thought that 12 months was sufficient to describe the delay 
as extreme in the terms that Fielding C. had described in 
Johnson's Case (supra). I had commented, too, in the 
Kalgoorlie Regional Hospital Case (supra) on the relation- 
ship between Section 44 and Section 29.1 thought that the 
logic concerning the contemporaneousness of hearings and 
therefore expeditious disposal applied equally. Another 
important matter was the question of the Commission's 
charter to deal with practical solutions and not invite 
academic solutions. The point of the matter is that the 
exercise of the discretion to dismiss is an extremely 
important one because to exercise it against an applicant 
denies the application any chance of a remedy. Therefore 
one needs to look at the individual facts. 

In this case Mr De Grussa sought legal advice almost 
immediately or, to all intents and purposes, almost immedi- 
ately. His Counsel, as Exhibit LI and the chronology related 
here shows, attempted with all expedition to seek a 
resolution to the problem. In fact at all times the Respondent 
knew that De Grussa sought reinstatement. The fact of the 
matter is that on behalf of his client, Mr Illari was unable 
to commence any litigation, either in this Commission or in 
any other place, until he received information as to why the 
Respondent had taken the position that it had. An 
examination of the evidence on record before this Commis- 
sion shows he has still not received information that he 
could have reasonably expected to receive in order for him 
to be able to be in a position to properly advise his client. 

The same can be said for the involvement of the Union. 
They were approached in November 1993, and immediately 
commenced action to try and ascertain the facts upon which 
the Respondent relied for its decision. There were a number 
of meetings but those meetings were not held with any 
expedition. Mr Belton told the Commission of his concern 
about having to wait for responses. Having to wait for 
responses is characteristic of the way the Respondent treated 
both the applications by Mr Illari and those of the Union for 
information. It was as a last resort that the Union made its 
application under Section 44 on the 8 th of June 1994. Before 
that it had complied with its duty under the Act to seek to 
resolve the matter between it and the employer. If a Union 
in such circumstances acts with due diligence and there is 
not a reasonable response it should not be available now for 
the Respondent to argue delay as a reason that the matter 
should not go to trial at all. 

In my view, the facts of the matter sit comfortably with 
the rules to be applied as they are established in Johnson's 
Case (supra). The exercise of the discretion to dismiss is a 
serious one and the discretion to refuse to hear an application 
must be made against a proper examination of the facts in 
the case. In this matter, there has been no extreme delay that 
can be sheeted home to the Applicant or to the Prison Officer 
concerned. In these circumstances, a proper application of 
my duty under Section 26 of the Act requires that I dismiss 
the motion of the Respondent to discontinue the proceedings 
on the grounds advanced. I find there is no substance in 
those grounds and I will now turn to consider the matters 
the subject of the Schedule of the Memorandum of Matters 
Referred for Hearing and Determination. 

The Commission heard submissions on behalf of Union 
from Mr Long. His fundamental proposition insofar as the 
law to be applied is that the Decision of the Industrial 
Appeal Court in Cargill Australia Ltd v. Federated Clerks' 
Union (1992) 72 WAIG 1495 erects a more general test for 
constructive dismissal than had been stated by this Commis- 
sion previously by the Full Bench in the Eastern Goldfields 
Case (supra). The Industrial Appeal Court in Cargill's Case 
(supra) had referred to the writing of Denning M.R. in 
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Western Excavating EEC Ltd v. Sharp (1978) QB 761 and 
had extracted from that case that the correct test was that for 
there to be a constructive dismissal the employer had to be 
guilty of conduct which was a significant breach going to 
the root of the contract which would entitle the employee 
to accept the breach and leave. This is different from the 
conventional test which had been applied by the Full Bench 
in its Reasons for Decision in Federated Clerks' Union v. 
Cargill Australia Ltd (supra) where the fundamental 
proposition is that there would be a constructive dismissal 
where there was the existence of a threat which would cause 
the employee to resign. So Mr Long suggests that according 
to the Industrial Appeal Court in Cargill's Case (supra) and 
in Sharp's Case (supra) it is not necessary that there be a 
threat to dismiss because the real test is whether or not the 
employer's conduct has gone to the root of the contract in 
such a way as will allow the employee to leave his 
employment. He also drew the Commission's attention to 
the observation by the Industrial Appeal Court in Cargill's 
Case (supra) that it would only be in exceptional circum- 
stances that the Commission would refuse to make a finding 
of unfair dismissal where constructive dismissal was found 
to have occurred. 

Mr Long then applied the dicta to the evidence. He said 
there was evidence of threats to the effect that if Mr De 
Grussa would not resign he would be taken outside to where 
the Police were waiting and he would be taken to the 
lock-up. That is a threat and a serious threat. It is also true, 
according to the evidence, that allegations were put to Mr 
De Grussa which the Internal Investigators knew to be false. 
For instance, they said they had obtained a statement from 
Jean Crawford. It was clear on the evidence of Mrs Crawford 
that there was no statement forthcoming from her at the 
relevant time and she had been interviewed by Investigating 
Officers subsequently. Another false allegation put to Mr De 
Grussa, which the Officers knew to be false, was the audio 
tape. There was an admission by Investigator Griffiths in 
cross examination that the audio tape was blank. He used 
it as a prop. There was nothing in it which would support 
the suggestion made by its presentation that it implicated Mr 
De Grussa in some sort of improper conduct. There was a 
further threat which Mr Long said amounted to an improper 
inducement in that it was suggested to De Grussa that the 
Police would arrest him for an outstanding speeding fine but 
would waive it if he resigned. All of that conduct by the 
Internal Investigators was consistent with the assertion by 
De Grussa in his evidence that the Officers said that they 
were there by a Management directive to secure his 
resignation. 

The other important thing to remember is that notwith- 
standing the importance of this interview, neither of the 
Internal Investigators made any notes at the time, nor had 
either of them made any notes subsequently. This is passing 
strange when the Internal Investigators interviewed Mr De 
Grussa about a number of allegations, some of which 
involved a breach of the criminal law, or were extremely 
serious in the context of his occupation. Notwithstanding 
that, they chose not to make any record of any statements 
made by De Grussa which may have related to the 
allegations. Two things can be drawn from this, it is argued. 
Either the investigation was extremely sloppy or, alterna- 
tively, at the time they went to interview Ete Grussa the 
Officers had it in their mind that effectively De Grussa's 
employment was at an end in any event and there was no 
need to take a written record at all. The fact of the matter 
is, without evidence to establish otherwise, that most of the 
allegations emanated from the 'grape-vine' in the Casuarina 
Prison and nothing more than that. There was really nothing 
to the allegations but if there were, a proper investigation 
must have involved a proper record of answers, questions 
being asked and answers being taken. 

It is also clear that at least one of the Internal Investigators 
had no lawful authority to be on the premises of De Grussa 
and that neither of them had any established authority to 
enter the house in the company of the Drug Squad Officers. 
There is no evidence that they were invited to do so and this 
has had the effect that the employer, through these Internal 
Investigators, has effectively invited itself on to the property 

of one of its employees without lawful authority and then, 
in company, proceeded to conduct a search of the 
employee's home. There is clearly a constructive dismissal 
and there are no exceptional circumstances which conclude 
that it was fair in any way, because when one takes into 
account both the raid and the allegations, which have been 
put in the form of suggestion of misconduct, they simply fall 
flatitude There was nothing supported by any evidence 
whatsoever. There is no basis on which the employer could 
have formed the belief that there had been any misconduct. 
There was no ground for reasonable belief and there was not 
a sufficient enquiry. When one examines the allegations of 
criminal conduct, that is that Mr De Grussa was involved 
in some way in elicit drugs, it must be concluded, by virtue 
of the fact that the Drug Squad concluded immediately at 
the end of their search that no further action would be taken, 
that any suspicion the employer had was not reasonably 
held. Clearly, no charges were ever brought against Mr De 
Grussa. That is an area therefore which can not be relied 
upon. As to the allegation that Mr De Grussa may have been 
responsible for providing certain other goods to the prisoner 
and that he therefore acted improperly in that respect, those 
allegations were denied and have not been proved at all, 
either at the time of the interview or since. It is clear that 
if there were allegations emanating from the prisoner, and 
they were subject to denial, there must be an obligation in 
fairness that the authorities proceed further with investiga- 
tion. For all of these reasons Mr Long says that it is open 
on the basis of a constructive dismissal to find that the 
dismissal was unfair. 

On behalf of the Respondent, Mr Hooker submits that on 
the relevant authority what has happened in this case is not 
capable in law of amounting to constructive dismissal. The 
principles are clear in that there must be something in the 
nature of a threat or an ultimatum which is manifested by 
a conduct on the part of the employer. That threat or 
ultimatum must relate specifically to the contract of 
employment so that the threat must effectively be to the 
employee that if you do not resign now you will be 
dismissed. In that circumstance there is effectively no choice 
for the employee who is being faced with dismissal. If, on 
the other hand, as in this case, there is something that does 
not actually relate to the contract of employment, for 
example, the Investigating Officer saying they will continue 
the investigation or they would get other parties involved 
and this might be of consequence to the employee, then that 
is not capable in law of amounting to constructive dismissal. 

Mr Hooker recited the events of the 26th of October 1993. 
He said there was a search by Drug Squad Officers during 
which time the two Internal Investigation Officers were 
present but did not take part in the search. The search ended. 
The Police left and there was a conversation between the two 
Internal Investigators and Mr De Grussa. Mr De Grussa was 
told that there had been allegations made in respect of his 
conduct and that there was intelligence through the prison 
system that supported the basis of the allegations. He was 
asked whether he admitted the allegations. At first he denied 
them, then as the conversation proceeded and there was 
some elaboration he admitted the truth to some of the 
allegations. De Grussa had asked Griffiths what his options 
were. He was told he had the option of resigning and if that 
occurred the investigation would cease. If he chose not to 
resign the contract of employment would continue and so 
would the investigation. There was no suggestion that he 
would be locked up or he would be handed over to the Police 
Officers. He was given the options and in the circumstances 
he chose to resign. He asked Griffiths how he should do that 
and what he should write down so Griffiths dictated a 
standard format resignation. There were no threats, there 
were no ultimatums, there was simply a statement of two 
options that were available. They were reasonable, logical 
options. It was up to De Grussa. He could resign and that 
would be the end of the matter. If he chose not to and 
remained an employee the investigation would continue. In 
those circumstances there can be no factual base for 
concluding that there was constructive dismissal. There was 
a resignation and in the absence of anything to the contrary 
that should stand. On the authorities there can not be a 
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unilateral withdrawal of a resignation. There was a 
resignation and there is no basis for the Respondent to 
conclude that it was not valid. 

Mr Hooker adumbrated upon some of his submissions 
during his summary. He emphasised that for something to 
be capable at all in law of being a constructive dismissal the 
alternative must be a termination of contract. It can not be 
a potential worry as to what is going to happen to one's 
family or the public if certain things are published. It can 
not be a worry about what the Police might do because if 
the matter is within the scope of the criminal justice system 
there is a presumption of innocence until proven guilty. It 
was also clear that both Internal Investigators identified the 
key issues surrounding the tendering of the resignation. 
They simply toid Mr De Grussa of his options. They did not 
threaten or pressure him. He was simply told that if he did 
not resign the investigation would proceed. He did not do 
anything other than ask for his resignation to be dictated. He 
did not say that he was resigning under protest. There was 
a basis upon which the Officers went to De Grussa's house 
in the first place. They had information, it was said by the 
Internal Investigators, that came from the Intelligence 
Section. They thought it reliable. They had documents they 
referred to and they took statements from certain people 
including the prisoner involved. The Respondent had, in 
effect, a store of information and a resignation no one had 
attempted to withdraw. When that happened on the 3rd of 
February 1994, it was far too late. In those circumstances, 
if the Commission concludes there was a constructive 
dismissal, it can not be unfair for the Respondent to have 
regard for an apparent resignation, one that is not withdrawn, 
particularly given the evidence of Mr Connelly that a 
reinstatement could pose a security risk. 

During the narratives which appear in various parts of 
these Reasons for Decision, I have made reference to the 
witness evidence. There is no need, therefore, for me to 
summarise the evidence of each particular witness and I do 
not do so. There is another reason why I do not go to the 
evidence in detail and that is that a detailed summary of the 
witness evidence of both De Grussa and the Internal 
Investigators could have the potential to compromise the 
investigation procedures and those procedures, in the best 
interests of security in the prison system, need not be 

. exposed. 
. As to the witness evidence, I make the following findings. 
I heard first from Gordon De Grussa. I have closely 
examined his evidence and tested it against the evidence of 
the Internal Investigators and I conclude, both from that 
process and from his demeanour in the witness box, that he 
recounted the events of the 26th of October 1993, and later 
to the best of his memory and to that extent I find him to 
be a witness of truth. I accept the evidence of Jean Crawford, 
as I do the evidence of David Belton. Insofar as the evidence 
of Mr Griffiths is concerned, I have some feeling of 
discomfort. It is perhaps best to examine the evidence of 
both the Internal Investigators together. I do so because of 
the admissions from them both that they took no notes of 
the investigation but had discussed the key issues between 
them as late as on the day of hearing while they were at the 
Commission but before they were called for evidence. On 
the key issues there is, not surprisingly, some consistency 
between their evidence but on a number of other issues upon 
which Mr Griffiths was attacked in cross examination he 
received no support from Mr Carroll by way of corrobora- 
tion because Mr Carroll plainly did not remember. In fact, 
Mr Carroll's recall of the events was quite poor. There were 
many instances where he could either not recall or could not 
give an absolute answer. Because of my doubts about the 
fritemal Investigators' evidence, while I do not label it as 
deliberately untrue, I say compared to the evidence of De 
Grussa it has a taint of unreliability. I therefore accept the 
evidence of De Grussa in preference to that of the Internal 
Investigating Officers. Insofar as the evidence of Mr 
Connelly is concerned, I have no difficulty that his evidence 
is that of a witness of truth and I accept what he has said 
to the Commission as being that. 

Insofar as the law to be applied is concerned, there is a 
difference between Counsel on the authority which is to be 

applied. To me there is no doubt about that because in 
Cargill's Case (supra) the Industrial Appeal Court has 
clearly set out the rale. I see Cargill's Case (supra) as taking 
the question of constructive dismissal somewhat further than 
the Full Bench of the Commission had in its dispositions in 
both the Eastern Goldfields Case (supra) and Cargill's Case 
(supra) when the question was on appeal before them. The 
Full Bench had decided that the fundamental ingredient for 
constructive dismissal was the existence of a threat which 
would cause the employee to resign and that would amount 
to a constructive dismissal. This was against the background 
that the fact that an act of resignation that subsumed the act 
of dismissal would not alter the essential character of the 
transactions between the parties and, relying on Sharp's 
Case (supra), that if the employee terminated the contract 
by reason of the employer's conduct he is constructively 
dismissed. 

In its Decision in Cargill's Case (supra) the judgement 
of the Industrial Appeal Court again cited Sharp's Case 
(supra). It opined that if the test in Sharp's Case (supra) is 
the correct test then such a test would mean that it would 
be difficult to envisage circumstances where, if the test was 
met, the employer's conduct, which must be a breach going 
to the root of the contract to justify its acceptance, would 
be other than unfair. Later in the Reasons for Decision, it 
is made clear by the Court, particularly on page 148, that 
it adopted the test in Sharp's Case (supra). It said: 

"To be a constructive dismissal the employer had to 
be "guilty of conduct which is a significant breach 
going to the root of the contract" which entitles the 
employee to accept the breach and leave." 

That is the test and it takes the concept, in my respectful 
view, somewhat wider than the existence of a threat which 
would cause resignation. It envisages circumstances of a 
more generic nature where conduct by the employer which 
attacks one or more essential terms of die contract could lead 
an employee to a circumstance where he would be entitled 
to treat himself as discharged. Mr Long urges upon the 
Commission the broad view of the ratio of the Decision of 
the Industrial Appeals Court in Cargill's Case (supra). I 
think he is clearly correct and the concept now must be 
treated as somewhat broader than that which had been 
previously stated by the Full Bench as the senior judicial 
branch of this Commission. 

I need to apply the law to the facts in this case and 
hereafter I set out my findings in this matter. First, it is clear 
that because of information that the Intelligence Branch of 
the Respondent had received, a raid was organised at very 
short notice on the home of Gordon De Grussa. At the time 
that the Internal Investigators entered the home of De 
Grussa, they had very sparse information about allegations 
which included allegedly supplying drugs and an improper 
relationship manifested by supply of certain goods, a 
birthday card and some money which had been placed in a 
prisoner's account. There was no hard information at all at 
the time of the raid. 

A raid was carried out by the Police Drug Squad. The 
search that followed was, on the evidence before the 
Commission, properly and thoroughly conducted and on 
completion of the search the Police Officers asked for their 
warrant to be signed off and left the premises. De Grussa 
was left alone in the house with the two Internal 
Investigators who, in a legal sense, may not have had 
authority to be on his property however that is not an issue 
I need to consider further. The Internal Investigators, led by 
Officer Griffiths, presented themselves to De Grussa who, 
by that stage after a two hour search and being in effect held, 
was in a confused, frightened and upset state. He was then 
interviewed by Officers Griffiths and Carroll. It can be found 
that Griffiths purported to have far more information about 
the alleged allegations against De Grussa than he in reality 
had. It is open to find, and I do, that he told De Grussa that 
he had statements from a number of persons which 
implicated him in behaviour which bore the stamp of 
impropriety. In fact, Griffiths had no such statements at that 
time. Tb inform De Grussa that he did was false and that 
would have contributed to De Grussa's destabilisation. It 
was also false of Griffiths to tell De Grussa, albeit by 



implication, that he had an audio tape of telephone 
conversations between De Grussa and the prisoner. Griffiths 
admitted in cross examination that the tape was blank. He 
saw no problem in presenting it to De Grussa at the time of 
the interview even though it was blank. He excused the 
behaviour by saying that he did not directly say to De Grussa 
that it contained a taped conversation at all. He merely used 
the tape, which was in a sealed plastic bag, as a prop. That 
was dishonest in that the tape was blank. It was obviously 
designed to create confusion in De Grussa's mind. The fact 
that he was confused does not necessarily mean at all that 
De Grussa had acted in any improper way. There are 
circumstances, given De Grussa's evidence, when he may 
have spoken to the prisoner over the phone. The whole 
import of Jean Crawford's evidence was that she was the 
go-between in an attempt by the prisoner to have De Grussa 
ring him. The fact of the matter is that at that stage De 
Grussa declined to do so because he knew that it was 
contrary to policy. So the best evidence the Commission has 
about De Grussa's conduct with the use of phones and 
ringing the prisoner is that when given the opportunity to 
ring the prisoner at the prisoner's request he declined to do 
so because he knew it was a breach of the rules. 

Insofar as the birthday card is concerned. Officer Griffiths 
produced the card and asked De Grussa if he had sent it to 
the prisoner. De Grussa denied that he had. On the evidence 
before the Commission, he was never asked whether he 
signed the card and on his own evidence he may well have. 
Whether that is significant or not may be a matter for further 
investigation but it is possible that he may have signed the 
card during one of his many visits to the prisoner. It must 
be remembered that the situation in which De Grussa found 
himself was very much a product of the way that the prisoner 
was being handled at Casuarina. The prisoner was not in De 
Grussa's section and De Grussa's uncontroverted evidence 
is that on a number of occasions he was asked by the 
Handling Officers to go and speak to the prisoner, 
particularly when the prisoner was upset and depressed. His 
evidence was that whenever he did that, he did it in full view 
of the Handling Officer. There was a ritual where the 
prisoner would place a chair in a particular place and make 
him coffee while they spoke. De Grussa obviously had a lot 
of contact with the prisoner and on his evidence, it was 
contact which was encouraged by Officers who were in the 
unit handling the prisoner concerned. It is against this 
background that De Grussa was subject to the investigation. 
He knew he had had a lot of contact with the prisoner 
concerned and he was confronted with a whole range of 
allegations. It is open to find, and I do, that as well as 
presenting to De Grussa as having far more evidentiary 
underpinning for their allegations than they had, that De 
Grussa was told by the Internal Investigators that if he was 
unable to see his way clear to take part in the interview that 
he would be handed over to Police Officers. It matters not 
whether the Police had left the premises because De Grussa 
was under the control of the Internal Investigators and he 
had no way of knowing whether they were there or not. 

In all, De Grussa was faced with a situation where any 
ordinary person would be concerned and upset. He was 
confronted with an aggressive interrogation from persons 
who had entered his home without his consent. They were 
people who were asserting to him things to be true which 
were connected with his job and De Grussa knew that if any 
of them were true, or could be said to be true, that he would 
lose his job. He was confronted with the type of allegations 
that even if they were not true but they were publicised, that 
there could be odium upon himself as a Prison Officer and 
possibly on his family. It would not have to be said to De 
Grussa that publication might lead to such an outcome. It 
is quite obvious that such a conclusion was implicitly open 
to him from what had been said by the Internal Investigators. 

The question of resignation was introduced by the Internal 
Investigators as one of the options that De Grussa had. 
Because they put this option to him, his contract of service 
became involved in the exercise. It is open to conclude that 
by introducing that as an option the Internal Investigators 
were acting as part of the employer's administrative 
apparatus. It is a reasonable conclusion that De Grussa was 

entitled to draw that inference from their behaviour. 
Therefore the conduct of the Internal Investigators can be 
seen to be conduct of the employer. The question then 
remains as to whether their conduct on the day was such that 
it could give rise to a breach which could be a significant 
breach of conduct which went to the root of the contract and 
showed that the employer no longer intended to be bound 
by it. It is clear from the statements made to De Grussa by 
Officer Griffiths that the conclusion that the employer did 
not intend to be bound could be drawn. For instance, 
Griffiths told De Grussa that he could be in prison for 18 
months for sending the birthday card to the prisoner. Apart 
from this, as I have indicated before, De Grussa was either 
told lies or he was at least grossly misled about the state of 
information held by the employer. 

As an employee has a duty of honesty in his relationship 
with the employer, it is at least an implied term that an 
employer will act in the same way. This employer, through 
the Internal Investigation Officers, operated in breach of 
basic fair dealings between an employer and an employee 
and to that extent was guilty of conduct which I find was 
a significant breach going to the root of the contract. For 
these reasons I find, applying the rule in Cargill's Case 
(supra), that there was a constructive dismissal. 

The Court in Cargill's Case (supra) also concluded that 
if the test in Sharp's Case (supra) was correct then it would 
be difficult to envisage circumstances when such conduct 
going to the root of the contract so as to justify its acceptance 
by the employee could ever be said to be other than an unfair 
dismissal. The Bench in Cargill's Case (supra) accepts the 
rule in Sharp's Case (supra) and in applying that to this 
instance, it is clear that there is an unfair dismissal. Whether 
or not De Grussa's conduct gives rise to actions against him 
under Part X of the Prisons Act is not a matter for this 
Commission, nor is his lack of ability to get a trial under that 
Part of the Prisons Act relevant to this determination. 
Whether he is guilty or not of a breach of that Part of the 
Prisons Act is also not a matter for this Commission, nor 
have I attempted to analyse the events with that in mind. 
This is a clear case of constructive dismissal. I find that 
Gordon De Grussa was unfairly dismissed. 

In the alternative, Mr Hooker argued that if the dismissal 
was unfair then reinstatement should not be granted because 
it may prejudice security and secondly, because there was 
no position left to place De Grussa in. On the evidence of 
Mr Connelly, the latter is clearly not so. As to the question 
of security it is clear from the evidence of Mr Griffiths that 
even now the investigation of the allegations against De 
Grussa has not been completed. I am not prepared to deny 
De Grussa the fruits of the finding of unfairness on the basis 
argued. On De Grussa's reinstatement, the question of his 
status will then fall to be established by application of the 
Prisons Act and the relevant Standing Orders. 

Minutes of Proposed Order will issue for the reinstate- 
ment of Gordon De Grussa. 

Appearances: Mr J.A. Long of Counsel, and with him Mr 
B.C. Illari of Counsel, appeared for the Western Australian 
Prison Officers' Union of Workers. 

Mr R. Hooker of Counsel, appeared for The Ministry of 
Justice. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Western Australian Prison Officers' Union of Workers 

and 
Ministry of Justice. 

No. CR 224 of 1994. 
COMMISSIONER J.F. GREGOR. 

28 October 1994. 
Order. 

HAVING heard Mr J.A. Long of Counsel, and with him Mr 
B.G. Illari of Counsel, on behalf of the Applicant and Mr 
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R. Hooker of Counsel, on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders— 

(1) That Gordon Eric De Grussa was unfairly dis- 
missed by the Ministry of Justice on the 26th of 
October 1993. 

(2) That the Ministry of Justice offer Gordon Eric De 
Grussa a contract of employment in the position 
of Prison Officer held by him at the date of 
dismissal. 

(3) That the contract of employment offered in 
accordance with (2) hereof shall be deemed to be 
continuous with the contract terminated on the 
26th of October 1993, for the purpose of entitle- 
ments, save and except for any entitlements 
exhausted by payment on termination. 

(4) That any moneys earned from the date of 
dismissal to the date a contract of employment 
commences in accordance with (2) hereof, shall 
be deducted from any moneys due in accordance 
with (3) hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of an application by the Construction, Mining 
and Energy Workers' Union of Australia—Western 

Australian Branch. 

No. 348 of 1991. 

T. POPE, DEPUTY REGISTRAR. 

10 November 1994. 
Corrected Decision. 

HAVING been directed by the Full Bench, I have on the 
16th day of April registered a new organisation with the 
name "The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia—Western 
Australian Branch". The office of the organisation is 102 
Beaufort Street, Perth. 

The new organisation was formed as a result of the 
amalgamation of "The Construction, Mining and Energy 
Workers' Union of Australia, Western Australian Branch" 
and "United Timberyards, Sawmills and Woodworkers 
Employees' Union of Western Australia". The registration 
of these two aforementioned organisations has been 
cancelled. 

(Sgd.) T. POPE, 
Deputy Registrar. 

, Editors Note: Original Decision published (72 WAIG 1755). 

PROCEDURAL DIRECTIONS 
AND ORDERS-—* 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Hamersley Iron Pty Limited 

and 
The Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia—Western Australian 

Branch and Others. 
No. 1017 of 1994. 

COMMISSIONER S.A. KENNEDY. 
14 October 1994. 

Order. 
WHEREAS an application has been made by Hamersley 
Iron Pty Limited and The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers in accor- 
dance with the Industrial Relations Act 1979 for shortened 
time for answers to apply in Matter No. 1016 of 1994; and 

Whereas the applicants have advised that Matter No. 1016 
of 1994 is for a variation to the Iron Ore Production and 
Processing (Hamersley Iron Pty Limited) 1987 which would 
affect only employees who are eligible to be members of 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; 

Now therefore, I the undersigned pursuant to the powers 
conferred by the Industrial Relations Act 1979, do hereby 
order— 

1. That the applicants forthwith cause to be served 
a copy of Matter No. 1016 of 1994 on the other 
parties respondent to the Award but in any event 
by no later than 4pm on TUesday the 18th day of 
October 1994. 

2. That any answers to the claim raised in Matter No. 
1016 of 1994 shall be served by the respondent 
parties on Hamersley Iron Pty Limited or The 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers no later than 
4pm on Friday the 21st day of October 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the Honourable David Kingsley 

Malcolm AC, Chief Justice of Western Australia, in exercise 
of the powers conferred on me by section 85(6) of the 
Industrial Relations Act 1979, DO HEREBY NOMINATE 
the Honourable Robert John McArthur Anderson, a judge 
of the Supreme Court of Western Australia, to be an Acting 
Ordinary Member of the Western Australian Industrie 
Appeal Court from 1 June to 31 July 1994 or until the 
completion of the hearing and determination of any 
proceedings he may be participating in at the expiration of 
that period. 

As witness my hand this 23rd day of May 1994. 
(Sgd.) DAVID K. MALCOLM, 

[L.S.] Chief Justice of Western Australia. 
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THE INDUSTRIAL RELATIONS ACT 1979. 
I, the undersigned, the HONOURABLE DAVID 

KINGSLEY MALCOLM AC, Chief Justice of Western 
Australia, in exercise of the powers conferred upon me by 
s.85(3) of the Industrial Relations Act 1979 DO HEREBY 
NOMINATE the HONOURABLE ROBERT JOHN 
McARTHUR ANDERSON, a Judge of the Supreme Court 
to be an Ordinary Member of the Western Australian 
Industrial Appeal Court from 1 January 1995. 

As witness my hand this 17th day of October 1994. 
(Sgd.) DAVID K. MALCOLM, 

[L.S.] Chief Justice of Western Australia. 

NOTICES— 
Cancellation of Awards/ 

Agreements/Respondents— 

Under Section 47— 

NOTICE. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following party to the Building 
Trades (Construction) Award 1987 No. R14 of 1978, 
namely:— 

Gardner Peter J. 
on the grounds that he is no longer operating as an employer 
in an industry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object in writing to the Commission making such 
order. 

Please quote File No. 76/80 Part 112 on all correspon- 
dence. 

Dated 9 November, 1994. 
J.G. CARRIGG, 

Registrar. 

NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Cement Tile 
Manufacturing Award No. 3 of 1966, namely:— 

Standard Tile Co., 515 Hay Street, Subiaco. 
Quality Tile Manufacturers, Scarborough Beach Road, 
Osbome Park. 

on the grounds that they are no longer carrying on a business 
to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object in writing to the Commission making such 
order. 

Please quote File No. 76/80 Part 134 on all correspon- 
dence. 

Dated 9 November, 1994. 
J.G. CARRIGG, 

Registrar. 

NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Material 
Tfesting Employees' Award, 1984 No. A 5 of 1982, 
namely:— 

Ultrasound Technical Services Pty. Ltd., 65 
Kingsmill Street, Port Hedland 

Layton and Associates, 196 Adelaide Tferrace, Perth 
on the grounds that they are no longer operating a business 
within an industry to which the Award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object in writing to the Commission making such 
order. 

Please quote File No. 76/80 Part 94 on all correspondence. 

Dated 10 November, 1994. 
J.G. CARRIGG, 

Registrar. 

NOTICE. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

TAKE notice that the Commission acting pursuant to 
Section 47 of the Industrial Relations Act 1979, intends, by 
Order, to strike out the following parties to the Rock Lobster 
and Prawn Processing Award 1978 No. R24 of 1977, 
namely:— 

Markwell Ross Fisheries Pty Ltd., 1 Cleaver Street, 
West Perth 6005. 
Oyster Beds Pty. Ltd., 14 Mouat Street, Fremantle. 

on the grounds that they are no longer operating a business 
in the industry to which the award applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the date of the publication of this 
notice, object in writing to the Commission making such 
order. 

Please quote File No. 76/80 Part 124 on all correspon- 
dence. 

Dated 9 November, 1994. 
J.G. CARRIGG, 

Registrar. 
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AWARDS/AGREEMENTS— 
Consolidation by Registrar- 

No. 29 of 1974. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 24th day of October, 1994. 
J. CARRIGG, 

Registrar. 

Motel, Hostel, Service Flats and Boarding House Workers' 
Award, 1976 

No. 29 of 1974. 

1.—Title. 
This award shall be known as the "Motel, Hostel, Service 

Flats and Boarding House Workers' Award, 1976" and 
replaces award numbered 44 of 1968, as amended. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles—September 1989 
3. Area 
4. Scope 
5. Tferm 
6. Definitions 
7. Contract of Service 
8. Hours 
9. Additional Rates for Ordinary Hours 

10. Overtime 
11. Casual Employees 
12. Part-Time Employees 
13. Meal Breaks 
14. Meal Money 
15. Sick Leave 
16. Bereavement Leave 
17. Holidays 
18. Annual Leave 
19. Long Service Leave 
20. Payment of Wages 
21. Wages 

21A. Minimum Wage—Adult Males and Females 
22. Junior Employees 
23. Apprentices 
24. Bar Work 
25. Higher Duties 
26. Uniforms and Laundering 
27. Protective Clothing 
28. Employee Equipment 
29. Deleted 
30. Board and/or Lodging 
31. Travelling Facilities 
32. Record 
33. Roster 
34. Change and Rest Rooms 
35. First Aid Kit 
36. Posting of Award and Union Notices 
37. Superannuation 
38. Australian Traineeship System 

39. Under-Rate Employees 
40. Breakdowns 
41. Prohibition of Contracting Out of Award 
42. Location Allowances 
43. Maternity Leave 
44. Trainees 

Schedule A—Named Union Party 
Schedule B—Respondents 

2A.—State Wage Principles—September 1989. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims award or overaward except when consistent 
with the State Wage Principles. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to all workers employed in the 

callings described in Clause 21.—Wages of this award in 
any establishment or place where boarders and/or lodgers 
are catered for, either permanently or otherwise, or where 
furnished or unfurnished apartments are sublet to tenants 
and where there is service as to the provision of meals and/or 
cleaning. Provided that this award shall not apply to any 
establishment bound by the Hotel and Tavern Workers' 
Award 1978, No. R 31 of 1977. 

The term of this award shall be for a period of one year 
as from the beginning of the first pay period commencing 
on or after the date hereof. 

6.—Definitions. 
(1) (a) "Bar Attendant—category 1" shall mean a worker 

over the age of 18 years who serves liquor for sale from 
behind a bar counter, and shall include a worker employed 
in the sale of liquor from a bottle department. 

(b) "Bar Attendant—category 2" shall mean a worker 
over the age of 18 years who in addition to performing the 
normal duties of a "Bar Attendant—category 1", as defined 
in paragraph (a) hereof, shall be required by the employer 
to have a knowledge of the preparation and/or mixing of 
drinks and where necessary carry out such duties. 

(2) "Chef" shall mean a worker who is a "Qualified 
Cook" (as defined in subclause (3) hereof), who is the 
Senior Cook employed in charge of a kitchen where other 
cooks are employed. 

(3) "Qualified Cook" shall mean a worker who has 
completed and can produce appropriate documentary evi- 
dence to his or her employer to the effect that he or she has 
successfully completed an apprenticeship in cooking at an 
approved or recognised school or college, or who can 
provide documentary evidence of having served at least six 
years in Her Majesty's Armed forces in classification of 
Cook. 

(4) "Breakfast Cook" shall mean a worker (other than a 
Chef, Qualified Cook or Cook Employed Alone), who is 
responsible for the preparation of breakfasts. 

(5) "Other Cook" shall mean a worker who assists in the 
cooking and preparing of meals. 

(6) "Cook Employed Alone" shall mean a worker who 
is employed when no other cook is employed during his or 
her shift. 

(7) "Housekeeper" shall mean a worker who is required 
by the employer to be in charge of housemaids and/or other 
workers. 

(8) "Cashier" shall mean a worker who is principally 
engaged upon receiving moneys in a dining room or 
restaurant area. 

(9) "Snack Bar Attendant" shall mean a worker serving 
and/or receiving money from the public for snacks or meals. 
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(10) "Head Waiter, Head Waitress, Head Steward or 
Head Stewardess" shall mean a worker who is required by 
the employer to be in charge of other Waiters, Waitresses, 
Stewards or Stewardesses. 

(11) "Waiter or Waitress" shall mean a worker who 
attends to the needs of guests at a table and/or performs 
room service duties. 

(12) "Cleaner—Female" shall mean a worker who does 
general cleaning duties in public areas. 

(13) "Spread of Shift" shall mean the time which elapses 
from the worker's actual starting time to the worker's actual 
finishing time on each work period. 

(14)' 'Non-working Day'' shall mean any day upon which 
a part-time worker, pursuant to the terms of the contract of 
employment, is not available to the employer for the 
purposes of rostering the ordinary hours of work. 

(15) "Rostered Day Off" shall mean any day (other than 
a "Non-working Day" as defined) upon which a worker is 
not rostered to work any ordinary hours of work: provided 
that a worker's rostered day off shall be a period of 
twenty-four hours commencing from the completion of an 
ordinary-hours work period. 

7.—Contract of Service. 
(1) Except for a casual employee, the contract of service 

shil be terminable in accordance with the following 
provisions: 

(a) In the first year of continuous service—by the 
giving of one day's notice on either side or the 
payment or forfeiture, as the case may be, of one 
day's pay. 

(b) In the second year of continuous service—by the 
giving of one week's notice on either side or the 
payment or forfeiture, as the case may be, of one 
week's pay. 

(c) In the third and succeeding years of continuous 
service—by the giving of two week's notice on 
either side or the payment or forfeiture, as the case 
may be, of two weeks' pay. 

(d) Notwithstanding any other provision of this 
subclause, the employer and the employee may 
mutually agree to accept shorter notice periods, or 
payment or forfeiture, as the case may be, in lieu 
thereof. 

(2) For the purposes of this clause the term "one day's 
notice" shall mean notice to terminate employment at the 
end of the worker's shift on the following working day. In 
the case of paragraphs (b) and (c) of subclause (1) of this 
clause, the notice period shall commence to operate on and 
from the date it is given, provided the notice is given prior 
to the commencement of the ordinary hours work peritxl on 
that day. The term "one day's pay" shall mean seven hours 
and thirty-six minutes (7.6 hours) wages paid at the ordinary 
hourly rate, provided that in the case of a part-time worker, 
the ordinary hourly rate shall be calculated on the number 
of hours that the worker would have normally worked. 

(3) Notwithstanding the provisions of this clause, an 
employer may dismiss an employee for misconduct, in 
which case, the employee shall be paid all wages due up to 
the time of dismissal. 

(4) It shall be a term of employment that the employer 
may direct an employee to carry out such duties as are within 
the limits of the employee's skill, competence and training. 

8.—Hours. 
(1) (a) Subject to this clause and except as provided 

elsewhere in this award, the ordinary hours of work shall be 
seventy-six per fortnight. 

(b) The ordinary hours of work shall be exclusive of meal 
breaks and be so rostered that a worker shall not be required 
to commence work on more than ten days in each fortnight. 

(c) Each ordinary hours work period shall not be less than 
four nor more than ten ordinary hours, and shall be worked 
within a spread of shift not exceeding twelve hours. 
Provided that no worker shall be rostered to work less than 
three hours consecutively exclusive of meal breaks. 

(d) Where an ordinary hours work period commences 
prior to midnight on any day, that work period shall be 
deemed to have been worked on the day upon which the 
ordinary hours work period commenced. Provided, however, 
that the worker shall be paid the appropriate additional rates 
provided by Clause 9.—Additional Rates for Ordinary 
Hours or Clause 17.—Holidays according to the actual hours 
worked in that work period. 

(2) (a) The employer shall have the right to roster the 
ordinary hours of work for each worker according to the 
needs of the business, but the employer shall, in the 
following circumstances, seek the agreement of each 
worker: 

(i) where the work is to be rostered over more than 
seven consecutive work periods; or 

(ii) where the proposed rostered hours of work include 
work periods exceeding eight ordinary hours 
work. 

(b) Rostered Days Off shall be so arranged that, in 
circumstances where a worker's work roster includes work 
periods where more than eight ordinary hours are regularly 
worked, two of such days shall be consecutive. 

(3) This clause shall have effect from the beginning of the 
first pay period commencing on or after the 12th day of 
March, 1990. 

9.—Additional Rates for Ordinary Hours. 
(1) A worker who is required to work any ordinary hours 

prior to 7.00 am or after 7.00 pm on any day Monday to 
Friday, both inclusive, shall be paid at the rate of an extra 
$1.05 per hour for each such hour, or part thereof worked. 
Provided that any worker who works the majority of his/her 
ordinary hours between midnight and 7.00 am shall be paid 
$1.10 per hour extra for each such hour, or part thereof 
worked. 

(2) All time worked during the ordinary hours of work on 
Saturdays and Sundays shall be paid for at the rate of time 
and a half. 

(3) A worker who is required to work any of his/her 
ordinary hours on any day in more than one period of 
employment, other than for meal breaks as prescribed in 
accordance with the provisions of Clause 13.—Meal Breaks 
of this Award, shall be paid an allowance of $1.74 per day, 
for such broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof shall 
not apply to any work performed on a holiday and to which 
the provisions of subclause (2) of Clause 17.—Holidays are 
applicable. 

(5) The provisions of this clause shall not apply to casual 
workers. 

10.—Overtime. 
(1) Overtime shall mean all work performed outside of the 

rostered ordinary hours of work or outside the daily spread 
of shift. 

(2) All overtime worked between Monday to Friday, both 
inclusive, shall be paid for at the rate of time and a half for 
the first two hours and double time thereafter. All overtime 
worked on a Saturday or Sunday, shall be paid for at the rate 
of double time. 

(3) An employee recalled to work overtime after leaving 
the employer's work establishment shall be paid for at least 
three hours at the appropriate rate. 

(4) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that a worker has at 
least eight consecutive hours off duty between successive 
work periods. A worker (other than a casual) who works so 
much overtime between the termination of one ordinary 
hours work period and the commencement of the next 
ordinary hours work period that he has not had at least eight 
consecutive hours off duty between those times shall, 
subject to this paragraph, be released after completion of 
such overtime until he has had eight consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. If on the instructions of the employer, 
the worker resumes or continues work without having had 
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such eight consecutive hours off duty he shall be paid at 
double rates until he is released from duty for such period 
and he shall then be entitled to be absent until he has eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(5) In computing overtime each day shall stand alone 
but— 

(a) when a worker works overtime which continues 
beyond midnight on any day, the time worked 
after midnight shall be deemed to be part of the 
previous day's work for the purpose of this clause; 
or 

(b) when a worker works overtime continuous with an 
ordinary hours work period to which the provi- 
sions of subclause (l)(d) of Clause 8.—Hours 
applies, such overtime work shall be paid for at 
the overtime rate appropriate for the day upon 
which the overtime work is actually performed. 

(6) (a) By agreement between the employer and an 
employee, time off during ordinary hours shall be granted 
instead of payment of overtime pursuant to the provisions 
of this clause. Such time off shall be calculated in 
accordance with subclause (2) of this clause. 

(b) Subject to paragraph (c) of this subclause, all time 
accrued in accordance with paragraph (a) of this subclause 
shall be taken within eight weeks of it being accrued at a 
time agreed between the employer and the employee when 
the agreement is made. 

(c) Where such time off in lieu is not taken in accordance 
with paragraph (b) it shall, by agreement between the 
employer and the employee, be taken in conjunction with 
a future period of annual leave or the employer shall 
discharge his/her obligation to provide time off in lieu by 
making payment for the accrued time off when the 
employee's wages are paid at the end of the next pay period. 

(d) Upon termination of an employee's service with an 
employer, the employee shall be paid for all accrued time 
off which remains owing to the employee at the date of 
termination. 

(7) Notwithstanding anything contained in this award: 
(a) An employer may require any worker to work 

reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirements. 

(b) No organisation, party to this award or worker or 
workers covered by this award, shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this clause. 

11.—Casual Workers. 
(1) A casual worker shall mean a worker engaged and paid 

as such, and whose employment may be terminated by the 
giving of one hour's notice on either side, or the payment 
or forfeiture, as the case may be, of one hour's pay. 

(2) Casual workers shall not be engaged for less than two 
consecutive hours per time. 

(3) A Casual worker shall be paid only the following 
hourly wage rates for any work performed: 

Days Holidays 
Other 
than 

holidays 
$ $ 

Classifications 
(total wage per hour): 
(1) Chef 13.15 21.92 
(2) Qualified Cook 12.18 20.30 
(3) Cook Employed Alone 11.61 19.35 
(4) Breakfast and/or Other Cooks 11.48 19.14 
(5) Bar Attendant—category 1. 

11.59 19.32 
(6) Bar Attendant—category 2 11.83 19.71 
(7) Cellarman 11.89 19.82 

Days Holidays 
Other 
than 

holidays 
$ $ 

Classifications 
(total wage per hour): 
(8) Head Waiter/Waitress 12.18 20.30 
(9) Head Steward/Stewardess 12.18 20.30 

(10) Hostess 12.18 20.30 
(11) Waiter/Waitress 11.32 18.86 
(12) Steward/Stewardess 11.32 18.86 
(13) Housekeeper/Supervisor 12.47 20.78 
(14) Night Porter 11.20 18.67 
(15) Hall Porter 11.20 18.67 
(16) Lift Attendant 11.20 18.67 
(17) Cashier 11.59 19.32 
(18) Snack Bar Attendant 11.32 18.86 
(19) Butcher 12.18 20.30 
(20) Kitchenhand 11.20 18.67 
(21) Commissionaire and/or Car 

Parking Attendant 11.20 18.67 
(22) Security Officer 12.18 20.30 
(23) Timekeeper 11.59 19.32 
(24) Storeman 11.48 19.14 
(25) Housemaid 11.20 18.67 
(26) Laundress 11.20 18.67 
(27) Cleaner 11.20 18.67 
(28) Maintenance Man 12.18 20.30 
(29) Gardener 11.20 18.67 
(30) Yardman 11.20 18.67 
(31) General Hand 11.20 18.67 

12.—Part-time Employees. 
(1) A part-time employee shall mean an employee who, 

subject to the provisions of Clause 8.—Hours, regularly 
works no less than twenty ordinary hours per fortnight nor 
less than three hours per work period. 

(2) A part-time employee shall receive payment for 
wages, annual leave, holidays, bereavement leave, and sick 
leave on a pro-rata basis in the same proportion as the 
number of hours worked each fortnight bears to seventy-six 
hours. 

(3) Notwithstanding any other provision of this award, the 
employer and the employee may, by agreement, increase the 
ordinary hours to be worked in any particular pay period. 
Such extra hours shall be paid for at ordinary rates of pay. 

13.—Meal Breaks. 
(1) Every employee shall be entitled to a meal break of 

not less than one half hour nor more than one hour after not 
more than six hours of work. 

Where it is not possible for the employer to grant a meal 
break on any day, die said meal break shall be treated as time 
worked and the employee shall be paid at the rate applicable 
to the employee at die time such meal break is due, plus fifty 
per cent of die prescribed ordinary hourly rate applying to 
such employee, until such time as the employee is released 
for a meal. 

(2) In addition to a break for a meal, there may be one 
other break of at least one hour during each shift. Such break 
may be taken in conjunction with the meal break. 

14.—Meal Money. 
Any worker who is required to work overtime for two 

hours or more on any day, without being notified on the 
previous day or earlier, that he or she will be so required to 
work such overtime, will either be supplied with a 
substantial meal by the employer or be paid $6.30 meal 
money. 

15.—Sick Leave. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entided to 
payment during such absence in accordance with the 
following provisions. 



(b) Entitlement to payment shall accrue at the rate of 6 
1/3 hours pay for each completed month of service with the 
employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in any one year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his illness or injury and the estimated duration 
of the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within two hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 18, Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 18—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 

in volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause shall not apply to a casual 
worker. 

16.—Bereavement Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father- 
in-law, mother, mother-in-law, brother, sister, child or 
stepchild or grandparent, be entitled on notice to leave up 
to and including the day of the funeral of such relation, and 
such leave shall be without deduction of pay for a period not 
exceeding the number of ordinary hours that would have 
been worked by the worker in the two work periods rostered 
to be worked on the day of and the day preceding the funeral. 
Proof of such death shall be furnished by the worker to the 
satisfaction of the employer if he so requests. 

(2) The provisions of this clause shall have no effect while 
the period of entitlement to leave coincides with any other 
period of leave that may be due to the worker concerned. 

(3) The provisions of this clause shall not apply to a casual 
worker. 

17.—Holidays. 
(1) (a) Subject to any other provision of this award, the 

following days or the days observed in lieu shall be observed 
as holidays without deduction of pay: New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter Monday, 
Anzac Day, State Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a worker's rostered day off the holiday shall 
be observed on the next rostered working day. In this case 
the substituted day shall be a holiday without deduction of 
pay and the day for which it is substituted shall not be a 
holiday. 

(2) (a) All work done on any such holiday shall be paid 
for at the rate of double time and a half, with a minimum 
payment as for four hours' work. 

(b) The minimum payment of four hours' work provided 
by paragraph (a) of this subclause, shall not apply in the case 
of an employee who, having commenced an ordinary hours 
work period on the day preceding the holiday, works less 
than four hours on that holiday. 

(c) The employer may discharge the obligation to make 
payment, in accordance with paragraph (a) of this subclause, 
by paying the employee at the rate of ordinary time for each 
hour worked and allowing the employee to be rostered off 
duty in ordinary hours, without deduction of pay, for a 
period equal to the number of hours worked on the holiday 
multiplied by time and a half. Subject to paragraph (d) such 
rostered time off shall be taken within eight weeks of the 
date of accrual at a time agreed between the employer and 
the employee. 

(d) Where such time off in lieu is not taken in accordance 
with paragraph (c) it shall, by agreement between the 
employer and the employee, be taken in conjunction with 
a fiiture period of annual leave or the employer shall 
discharge his obligation to provide time off in lieu by 
making payment for the accrued time off when the 
employee's wages are paid at the end of the next pay period. 

(e) Upon termination of an employee's service with an 
employer, the employee shall be paid for all accrued time 
off which remains owing to the employee at the date of 
termination. 
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(3) Where— 
(a) a day is proclaimed as a public holiday or as a 

public half holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

(4) The provisions of this clause shall not apply to a casual 
worker. 

18.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer and shall be taken annually by the worker after a 
period of twelve months' continuous service with that 
employer. 

(b) Where pursuant to paragraph (3) of subclause (2) of 
the Long Service Leave provisions published in 64, Western 
Australian Industrial Gazette, at pages 1-4, the period of 
continuous service which a worker has had with the 
transmittor (including any such service with any prior 
transmittor) is deemed to be service of the worker with the 
transmittee then that period of continuous service shall be 
deemed to be service with the transmittee for the purposes 
of this subclause. 

(2) During a period of annual leave a worker shall receive 
a loading of 1772% calculated on his ordinary rate of wage. 
Provided that where the worker would have received any 
additional rates for work perforemd in ordinary hours, as 
prescribed by this award, had he not been on leave during 
the relevant period and such additional rates would have 
entitled him to a greater amount than the loading of 1772%, 
then such additional rates shall be added to his ordinary rate 
of wage in lieu of the 1772% loading. Provided further, that 
if the additional rates would have entitled him to a lesser 
amount than the loading of 1772%, then such loading of 
1772% shall be added to his ordinary rate of wage in lieu 
of the additional rates. The loading prescribed by this 
subclause shall not apply to proportionate leave on 
termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave, there shall be added to that period 
one day being an ordinary working day for each such holiday 
observed as aforesaid. 

(4) Any time in respect of which a worker is absent from 
work, shall not count for the purpose of determining his right 
to annual leave, unless it is an absence during which he is 
entitled to claim sick pay or time spent on holidays, annual 
leave and long service leave as prescribed by this award, or 
it is an absence approved by the employer. 

(5) (a) For the purposes of this clause service shall be 
deemed continuous nothwithstanding:— 

(i) the transmission of a business where paragraph (b) 
of subclause (1) of this clause applies; 

(ii) any absence from work referred to in subclause (4) 
of this clause; 

(iii) any absence from work on account of personal 
sickness or accident proof whereof shall be upon 
the worker or on account of leave granted by the 
employer; 

(iv) any absence with reasonable cause proof whereof 
shall be upon the worker but in such a case the 
worker shall inform the employer in writing, if 
practicable, within seven days of the commence- 
ment of such absence of the nature of the cause. 

(b) Any absence from work by reason of any cause not 
being a cause specified in paragraph (a) hereof shall not be 
deemed to break the continuity of service for the purposes 
of this clause unless the employer during the absence or 
within 14 days of the termination of the absence notifies the 
worker in writing that such absence will be regarded as 
having broken the continuity of service. 

Such notice maybe given to a worker by delivering it to 
him personally or by posting it to his last known address in 
which case it shall be deemed to have reached the woricer 
in due course of post or, where a number of workers are 
absent from work, by posting up of a notification the the 
employer's establishment. 

(c) An absence from duty referred to in this subclause 
shall not, except as provided in subclause (4) of this clause, 
be taken into account in calculating the period of twelve 
months' continuous service. 

(6) (a) In addition to any payment to which a worker may 
be entitled under paragraph (b) of this subclause, a worker 
whose employment terminates after he has completed a 
twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect of 
that qualifying period, shall be given payment as prescribed 
in subclauses (1) and (2) of this clause in lieu of that leave 
or, in a case to which subclause (7) of this clause applies, 
in lieu of so much of that leave as has not been allowed 
unless:— 

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period, a worker leaves his 
employment, or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid 12 2/3 hours' pay at his ordinary rate of wage in 
respect of each completed month of continuous service. 

(7) With the consent of the employer and the worker, 
annual leave may be taken in more than one period provided 
that one of these periods shall not be less than two weeks. 

(8) By arrangement between the employer and the worker 
annual leave may be allowed to accumulate from year to 
year but where the leave to which a worker is entitled or any 
portion thereof is allowed to accumulate to meet the 
convenience of the worker the ordinary wage for that leave 
shall be the ordinary wage applicable to the worker at the 
date at which he became entitled to the leave unless the 
employer agrees in writing that the wage be that applicable 
at die date the leave commences. 

(9) (a) At the request of an employee, and with the consent 
of employer, annual leave prescribed by this clause may be 
given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the service of an employee terminates and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (6) of this 
clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him/her for the period of leave taken in accordance with this 
subclause and the amount would have accrued in accordance 
with subclause (6) of this clause. The employer may deduct 
this amount from moneys due to the employee by reason of 
the other provisions of this award at the time of termination. 

(c) The annual leave loading provided by subclause (2) 
of this clause, shall not be payable when annual leave is 
taken in advance pursuant to the provisions of this 
subclause. The loading not paid, for the period of leave taken 
in advance, shall be payable to the employee at the end of 
the first pay period following the employee completing the 
qualifying period of continuous service provided in sub- 
clause (1) of this clause. 

(10) The provisions of this clause shall not apply to casual 
employees. 

19.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 54 

of the Western Australian Industrial Gazette at pages 19 to 
24 both inclusive are hereby incorporated in and shaU be 
deemed to be part of this award. 
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20.—Payment of Wages. 
(1) (a) The employer may elect to pay workers in cash, 

by cheque or by means of a credit transfer to a bank, building 
society or credit union account in the name of the worker. 
The day that the credit transfer is credited to the worker's 
account shall be deemed to be the date of payment. 

(b) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by cheque 
shall be made during the worker's ordinary working hours. 

(c) No employer shall change its method of payment to 
workers without first giving them at least four weeks' notice 
of such change. 

(2) (a) The employer shall pay workers weekly or 
fortnightly in accordance with subclause (1) of this clause. 

(b) The employer shall not change the frequency of 
payment to workers without first giving those employees at 
least four weeks' notice of such change. 

(c) The method of introducing a fortnightly pay system 
shall be by the payment of an additional week's wages in 
the last weekly pay before the change to fortnightly pays to 
be repaid by equal fortnightly deductions made from the 
next and subsequent pays provided the period for repayment 
shall not be less than 20 weeks or some other method agreed 
upon by the employer and the worker. 

(3) Workers, who are paid by cash or cheque, whose day 
off falls on a pay day shall be paid their wages upon request 
from the worker to die employer, prior to the worker taking 
the day off. 

(4) For the purposes of effecting the rostering off of 
workers as provided by this award, ordinary wages may be 
paid either for the actual hours worked each pay period or 
an amount being calculated on the basis of the average of 
38 hours per week. 

(5) A worker who lawfully terminated his employment, 
or is dismissed for reasons other than misconduct, shall be 
paid all wages due to him by the employer on the day of 
termination of his employment or as soon as practicable 
after the date of termination of his employment. 

21.—Wages. 
The following shall be the minimum fortnightly rates of 

wages payable to workers covered by this award— 
(1) (a) Classifications Base Rate Supplemen- Total 

(a) Classifications Base Rate Supplemen- Total 

fortnight) payment 
per 

fortnight 

(a) Classifications Base Rate Supplemen Total 
(per tary Award 

fortnight) payment Rate (per 
per fortnight) 

$ 
fortnight 

$ $ 
(1) Chef 771.90 16.00 787.90 
(2) Qualified 719.20 16.00 735.20 

Cook 
(3) Cook Em- 678.20 16.00 694.20 

ployed Alone 
(4) Breakfast and/ 671.50 16.00 687.50 

or Other 
Cooks 

(5) Bar Atten- 677.20 16.00 693.20 
dant—Cate- 
gory 1 

(6) Bar Atten- 690.00 16.00 706.00 
dant—Cate- 
gory 2 

(7) Cellarman 693.60 16.00 709.60 
(8) Head Waiter/ 719.20 16.00 735.20 

Waitress 
(9) Head Steward/ 719.20 16.00 735.20 

Stewardess 
(10) Hostess 719.20 16.00 735.20 
(11) Waiter/Wait- 662.50 16.00 678.50 

ress 
(12) Steward/Stew- 662.50 16.00 678.50 

ardess 
(13) Housekeeper/ 734.80 16.00 750.80 

Supervisor 
(14) Night Porter 656.30 16.00 672.30 

735.20 
672.30 

672.30 
735.20 

(15) Hall Porter 656.30 16.00 672.30 
(16) Lift Attendant 656.30 16.00 672.30 
(17) Cashier 677.20 16.00 693.20 
(18) Snack Bar At- 662.50 16.00 678.50 

tendant 
(19) Butcher 719.20 16.00 735.20 
(20) Kitchenhand 656.30 16.00 672.30 
(21) Commission- 

aire and/or Car 
Parking Atten- 
dant 656.30 16.00 672.30 

(22) Security Offi- 719.20 16.00 735.20 
cer 

(23) Timekeeper 677.20 16.00 693.20 
(24) Storeman 671.50 16.00 687.50 
(25) Housemaid 656.30 16.00 672.30 
(26) Laundress 656.30 16.00 672.30 
(27) Cleaner 656.30 16.00 672.30 
(28) Maintenance 719.20 16.00 735.20 

Man 
(29) Gardener 656.30 16.00 672.30 
(30) Yardman 656.30 16.00 672.30 
(31) General Hand 656.30 16.00 672.30 

(b) Supplementary Payments 

Supplementary payments prescribed in this 
clause are in substitution of any overaward 
payment as defined hereunder which would 
otherwise have been paid as at the date of this 
variation to the award. 

"Overaward payment" is defined as the 
amount (whether it be termed "Overaward pay- 
ment", ' 'attendance bonus", or any similar term) 
which an employee would receive in excess of the 
' 'award wage'' for the classification in which such 
employee is engaged. Provided that such payment 
shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling 
time allowance and any other ancillary payments 
of a like nature prescribed by this award. 

(2) In-Charge Rates: 

A worker (other than a Chef, Housekeeper/Supervisor, 
Head Waiter/Waitress or Head Steward/Stewardess) who is 
appointed and placed in charge of other workers by the 
employer shall be paid the following rates in addition to his 
or her normal wage— 

(a) if placed in charge of less than 6 17.60 
workers 

(b) if placed in charge of 6 to 10 workers 23.50 
(c) if placed in charge of 11 to 20 27.00 

workers 
(d) if placed in charge of more than 20 45.20 

workers 
21 A.—Minimum Wage—Adult Males and Females 

Notwithstanding the provisions of this award, no worker 
(including an apprentice), twenty-one years of age or over, 
shall be paid less than $497.60 per formight as his ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$497.60. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 
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Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

22.—Junior Employees. 
(1) Subject to the provisions of the Liquor Licensing Act 

1988, employees under the age of twenty-one years may be 
employed as junior employees in any of the occupations 
covered by this award, other than an apprenticeship trade. 

(2) Junior females, under eighteen years of age, shall not 
be employed in the classification of housemaid. 

(3) The minimum fortnightly rates of wages for work in 
ordinary time to be paid to junior employees shall be as 
follows  

Percentage of 
the Appropriate 
Adult Total Rate 

Under 16 years of age 50 
At 16 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age Adult Rate 

(4) No junior employee, who is currently employed by an 
employer party to this award shall, whilst that employment 
continues, suffer any diminution in his/her current rate of 
pay as a result of the introduction of the provisions of 
subclause (3) of this clause. 

23.—Apprentices. 
(1) Apprentices to the trade of cooking may be employed 

and paid the wages contained in subclause (3) hereof. 
(2) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) Journeymen and shall not be taken 
in excess of that ratio unless— 

(a) the union so agrees; or 
(b) the Commission determines otherwise. 

(3) Wages (per fortnight) expressed as a percentage of the 
"Tradesman's Rate"— 

% 
(a) Four Year Term— 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a Half Year Tfcrm— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Term— 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this subclause the term 
"Tradesman's Rate" means the total rate payable 
to a "Qualified Cook", as prescribed in Clause 
21.—Wages, of this award. 

24.—Bar Work. 
(1) Any worker, other than a Bar Attendant who, in 

addition to his or her normal duties is required to dispense 
liquor from a bar, shall be paid at a flat rate of 69 cents per 
day in addition to the rate prescribed for such normal duties. 

(2) Any worker employed as a Bar Attendant who, in 
addition to the ordinary work of such classification, is 
required to be responsible for and/or the purchasing of stock, 
shall be paid an amount of $11.30 per fortnight in addition 
to the rate prescribed for a Bar Attendant. 

25.—Higher Duties. 
(1) Any worker, other than a night porter, performing 

work for two or more hours in any day on duties carrying 
a higher prescribed rate of wage than that in which he is 

engaged, shall be paid the higher wage for such day. If work 
is performed for less than two hours in any day, he shall be 
paid the higher wage for the time so worked. 

(2) Any worker who is required to perform duties carrying 
a lower prescribed rate of wage, shall do so without any loss 
of pay. 

26.—Uniforms and Laundering. 
(1) The employer may require plain white headbands to 

be worn by female workers. Where the employer requires 
any special uniform to be worn such special uniform shall 
be provided by the employer and shall remain the property 
of the employer. A special uniform shall consist of such 
articles of clothing such as monogrammed or coloured 
jackets, dresses, blouses, overalls, aprons, caps, collars, 
cuffs or other special apparel which the employer may 
require a worker to wear whilst on duty; provided that the 
ordinary apparel usually worn by waiters and stewards shall 
not be deemed to be special uniforms within the meaning 
of this clause. 

(2) Subject to subclause (3) hereof, an employer requiring 
any of the articles of clothing to be worn as described in 
subclause (1) of this clause, shall cause such clothing to be 
laundered at his/her own expense or otherwise shall pay to 
the worker concerned $4.40 per fortnight worked as a 
laundry allowance. The allowance provided herein shall be 
halved for employees who work less than half the standard 
hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually worn 
by cooks such as black and white check or white trousers, 
white coats, white shirt, white apron and cap, such garments 
shall be laundered at the employer's expense or otherwise 
the worker shall be paid $6.70 per fortnight worked as a 
laundry allowance. The allowance provided herein shall be 
halved for employees who work less than thirty-eight hours 
each fortnight. 

(4) Any dispute in respect to the application of this clause 
shall be referred to a Board of Reference. 

27.—Protective Clothing. 
(1) Workers who are required to wash dishes, clean toilets 

or otherwise handle detergents, acids, soaps or any injurious 
substances, shall be supplied with rubber gloves free of 
charge by the employer, or be paid, in lieu, an allowance of 
$2.20 per fortnight worked. The allowance provided herein 
shall be halved for employees who work less than 
thirty-eight hours each fortnight. 

(2) Where a worker is required to work in the rain, or 
where the conditions of work are such that workers are 
unable to avoid their clothing becoming wet or dirty, they 
shall be supplied with suitable protective clothing free of 
charge by the employer. 

(3) Where the conditions of work are such that workers 
are unable to avoid their feet becoming wet, they shall be 
supplied by the employer free of charge with suitable 
protective footwear. 

(4) All articles supplied shall remain the property of the 
employer and shall be returned when required, in good order 
and condition, fair wear and tear expected. 

(5) Any dispute in respect to the application of this clause 
shall be referred to a Board of Reference. 

28.—Employee Equipment 
All knives, choppers, tools, brushes, towels and other 

utensils, implements and material which may be required to 
be used by the employee for the purpose of carrying out 
his/her duties, shall be supplied by the employer free of 
charge. Provided that where an employee is required by the 
employer to use his/her own knives he shall be paid an 
allowance of $8.90 per fortnight worked. The allowance 
provided herein shall be halved for employees who work 
less than thirty-eight hours each fortnight. 

29.—Deleted. 

30.—Board and/or Lodging. 
(1) No worker shall be compelled to board and/or lodge 

on the employer's premises and it shall not be a condition 



of employment that any worker shall board and/or lodge on 
the employer's premises, but where by mutual consent board 
and/or lodging is provided, the employer shall be entitled to 
deduct in respect of such worker the following maximum 
amounts per fortnight: 

(a) Full board and lodging of 42 meals per fortnight: 
(i) single accommodation—$121.10 per fort- 

night 
(ii) shared accommodation—$ 90.90 per fort- 

night 
(b) Individual meals—$2.25 each. 
(c) Junior workers who are in receipt of less than the 

full adult rates, shall not have deducted an amount 
in excess of 70 per cent of the rates prescribed in 
paragraph (a) hereof. 

(d) The rates prescribed in paragraph (a) hereof shall 
be reduced pro rata for any period less than a 
fortnight. 

(2) Mutual consent for the purpose of this clause means 
a document which the worker has signed agreeing to the 
amount of board and/or lodging offered by the employer. 
Such agreement may be cancelled by either party giving 
fourteen days' notice in writing to the other party. 

(3) Workers sleeping in shall be provided with a common 
sitting room apart from their bedrooms and shall have access 
to a properly equipped bathroom and also have access to a 
laundiy at such times as are mutually agreed upon between 
the worker and the employer. Provided where a worker is 
required to use a coin operated washing machine and/or 
dryer in a laundry, the board and/or lodging charges for that 
worker shall be reduced by an amount of $2.60 per fortnight. 

(4) Any dispute in respect to the application of this clause 
shall be referred to a Board of Reference. 

31.—Travelling Facilities. 
(1) Where a worker is detained at work until it is too late 

to travel by the last ordinary bus, train or other regular public 
conveyance to his usual place of residence the employer 
shall provide proper conveyance free of charge. 

(2) If a worker is required to start work before the first 
ordinary means of public conveyance (hereinbefore de- 
scribed) is available to convey him from his usual place of 
residence to the place of employment, the employer shall 
provide a conveyance free of charge. 

(3) Where a worker is engaged by an employer to proceed 
to work at a place above the 26th parallel of South latitude, 
the fares of such worker shall be paid by the employer who 
may deduct the amount thereof from the worker's first and 
subsequent fortnightly wages. Provided that such amount 
deducted shall not exceed fifty per cent of the worker's 
fortnightly wage. Provided further that the amount so 
deducted shall be refunded to the worker if he works for the 
employer for at least six months, or if the worker's services 
are terminated by the employer before that time, for any 
reason other than misconduct. 

(4) If a worker referred to in subclause (3) hereof 
continues to work for the employer for six months or longer, 
he shall upon the termination of his services, other than for 
gross misconduct, be supplied with a return ticket to the 
place of engagement if he is so returning to that place, or 
alternatively be paid an amount equivalent to such return 
ticket. 

(5) The provisions of subclauses (1) and (2) of this clause 
do not apply to a worker who usually has his or her own 
means of conveyance. 

32.—Record. 
(1) Each employer bound by this award shall maintain a 

record at each establishment containing the following 
information relating to each worker:— 

(a) The name and address given by the worker; 
(b) The age of the worker if paid as a junior worker; 
(c) The classification of the worker and whether the 

worker is full-time part-time or casual; 

(d) The commencing and finishing times of each 
period of work each day; 

(e) The number of ordinary hours and the number of 
overtime hours worked each day and the totals for 
each pay period; and 

(f) The wages and any allowances paid to the worker 
each pay period and any deductions made there- 
from. 

(2) (a) At the time of payment of wages the worker may 
be given a pay slip showing that part of the record specified 
in paragraphs (e) and (f) of subclause (1) with respect to the 
pay period for which payment is being made. 

(b) If a pay slip is not given to the worker as prescribed 
in paragraph (a) hereof the worker shall be required to 
inspect the record and to sign it, if correct, at the time of 
payment. The employer shall not unreasonably withhold the 
record from inspection by the worker. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
provided that if the record is maintained in more than one 
part, those parts shall be kept in such a manner as will enable 
the inspection referred to in subclauses (2) and (4) to be 
conducted at the one establishment. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provision of this 
paragraph shall not relieve the employer from the obliga- 
tions with respect to provisions contained elsewhere in this 
clause. 

(c) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the union on the 
employer's premises from Monday to Friday, both inclusive, 
between the hours of 9.00 a.m. to 5.00 p.m. (excepting the 
period between 1.00 p.m. and 2.00 p.m.). In the case of any 
establishment which is only open for business after 
5.00 p.m. or on a Saturday or Sunday, the record shall be 
open for inspection during all business hours of that 
establishment. 

(d) The union official shall be permitted reasonable time 
to inspect the record and, if he requires, take an extract or 
copy of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for 
inspection by the union official when the request is made, 
the union official and the employer or his agent may fix a 
mutually convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the employer in writing that he 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which he requires to inspect. 

(c) Within 10 days of receipt of such advice: 
(i) Employers who normally keep the record at a 

place more that 40 kilometres from the G.P.O., 
Perth shall send a copy of that part of the record 
specified to the office of the union; and 

(ii) Employers who normally keep the record at a 
place less than 40 kilometres from the G.P.O, 
Perth shall make the record available to the union 
official at the time specified by the union official. 
If the record is not then made available to the 
union official the employer shall within three days 
send a copy of that part of the record specified to 
the office of the union. 

(d) In the event of a demand made by the union which the 
employer considers unreasonable the employer may apply 
to the Industrial Commission for direction. An application 
to the Industrial Commission by an employer for direction 
will subject to that direction, stay the requirements 
contained elsewhere in this subclause. 

33.—Roster. 
(1) A roster of the ordinary working hours shall be 

exhibited in each establishment in such place as it may be 
conveniently and readily seen by each worker concerned. 
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(2) Such roster shall show— 
(a) the name of each worker; and 
(b) the hours to be worked by each worker each day. 

(3) The roster shall be open for inspection to a duly 
accredited representative of the Union at such times as the 
"Record" is so open for inspection. 

(4) The roster shall be drawn up in such a manner as to 
show the ordinary working hours of each worker (other than 
a casual worker) for at least a week in advance of the date 
of the roster, and may only be altered on account of the 
sickness of any worker, or by mutual consent between the 
worker and the employer, or by the employer giving at least 
three days' notice of such alteration to the worker. 

34.—Change and Rest Rooms. 
Each employer shall provide a Change and Rest Room in 

cases where workers do not reside on the premises, which 
shall be adequately lighted and ventilated and be sufficiently 
roomy to accommodate all workers likely to use it at the one 
time. Such Rest Rooms shall be provided with a lounge, 
couch or bed, steel or vermin-proof lockers, suitable floor 
coverings, and a table or tables with adequate seating 
accommodation where workers may partake of meals. These 
workers shall have access to a bathroom with hot and cold 
water facilities. 

Where an employer is unable to provide for workers the 
facilities prescribed in this clause, he may refer any matter 
in dispute to a Board of Reference. 

35.—First Aid Kit. 
In each establishment the employer shall provide and 

continuously maintain at a place easily accessible to all 
workers an adequate First Aid Kit. 

36.—Posting of Award and Union Notices. 
(1) A copy of this Award, if supplied by the union, shall 

be exhibited by each employer on his business premises in 
such a place where it may be conveniently and readily seen 
by each worker employed. 

(2) The Secretary of the union, or any other duly 
accredited representative of the union shall be permitted to 
post notices relating to union business in such a place where 
it may be conveniently and readily seen by each worker 
employed. 

37.—(Deleted). 

37.—Superannuation. 
(1) Definitions 
In this clause: 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987. 

(b) "Fund" means: 
(i) the Host West superannuation fund; or 

(ii) Westscheme; or 
(iii) any other approved occupational Superannu- 

ation fund into which the employer, as at 22 
October 1991, is contributing for all eligible 
employees; or 

(iv) in the case of Quality Pacific Hotels Ltd, the 
approved occupational superannuation fund 
established by that company for the purpose 
of employee superannuation. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary pay- 
ments where appropriate, in charge rates, shift 
penalties and any overaward payments, together 
with any other all purpose allowance or penalty 
payment for work in ordinary time and shall 
include in respect to casual employees the 
appropriate casual loadings prescribed by this 

award, but shall exclude any payment for overtime 
worked. 

(d) "Eligible Employee" means an employee (other 
than a junior casual employee) whose employ- 
ment is regulated by this award and who: 

(i) in the case of a full-time or part-time 
employee, has completed at least one 
month's continuous service with the em- 
ployer; or 

(ii) in the case of a casual employee, has 
completed at least three months' continuous 
service with the employer. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Contributions: 

(a) An employer shall, subject to the provisions of 
this clause, contribute to a fund referred to in 
subclause (l)(b) in respect of each eligible 
employee an amount equal to 3% of that em- 
ployee's ordinary time earnings each pay period 
with effect from the beginning of the first pay 
period commencing on or after the date of 
operation of this clause or the date the employee 
becomes an eligible employee, whichever is the 
later. 

(b) Employer contributions together with any em- 
ployee deductions shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such other time and in 
such other manner as may be agreed in writing 
between the Trustee of the Fund and the employer 
from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised 

absences; or 
(ii) any payout of accrued entitlements upon 

termination of employment; or 
(iii) any monthly, or other agreed, contribution 

period in which the employee has worked 
less than an average of forty-eight hours per 
month. 

(3) Employer to Continue Participation: 
An employer shall not cease to participate in a fund whilst 

employing any eligible employee. 
(4) Cessation of Contributions: 
The obligation of the employer to contribution to a fund 

in respect of an eligible employee shall cease on the last day 
of that eligible employee's employment with the employer. 

(5) Employees' Additional Voluntary Contributions: 
Where the rales of the fund allow an eligible employee 

to make additional contributions to the fund the employer 
shall, where an election is made, upon the direction of the 
employee deduct contributions from the employee's wages 
and pay them to the fund in accordance with the direction 
of the employee and the rales of the fund. 

(6) Employee to be advised of entitlement: 
(a) The employer shall, no later than the end of the 

first pay period following the date of operation of 
this clause or the date the employee becomes an 
eligible employee, notify each employee of a right 
to a superannuation entitlement arising from the 
provisions of this clause and provide the employee 
with an application to join the fund together with 
any written material explaining the fund. 

(b) Notwithstanding any other provision of this 
clause, it shall be the employee's responsibility to 
make an election, within the rales of the fund, 
whether or not a portion of the contribution made 
on his/her behalf should be allocated against the 
cost of a death or disablement benefit as provided 
by the fund. 



(7) Exemptions: 
(1) The provisions of this clause shall not apply to any 

employee who, at the effective date of this clause 
and by reason of any existing superannuation 
arrangement with the employer, is in receipt of an 
employer superannuation contribution to an Ap- 
proved Occupational Superannuation Fund at least 
equal to that provided by this clause. 

(2) The provisions of this clause shall not apply to 
temporary foreign residents who, whilst in posses- 
sion of a working visa, obtain employment within 
the hospitality industry covered by this award. 

38.—(Deleted). 

38.—Australian Traineeship System. 
(1) Scope: This clause shall apply to a trainee employed 

under the Australian Traineeship System by an employer 
approved by the State Management Committee 

(2) Definitions: For the purpose of this clause— 
The "Australian Traineeship System" means a 

structured system of on-the-job training with an 
employer and off-the-job training in a Technical and 
Further Education College or other training provider 
approved by the State Management Committee. 

"Trainee" means an employee engaged under the 
terms of this award and in accordance with the 
provisions of an Australian Traineeship established 
pursuant to Section 37D of the Industrial and Commer- 
cial Training Act 1975 and approved by the State 
Management Committee. 

"Traineeship Scheme" is a formal agreement of 
training approved by the State Management Committee 
and registered pursuant to Section 37D of the Industrial 
and Commercial Training Act 1975. 

"State Management Committee" means a Commit- 
tee comprising representatives from the Confederation 
of Western Australian Industry, the Trades and Labor 
Council of Western Australia, Technical and Further 
Education (TAFE) and the relevant Federal and State 
Government Departments which approve traineeship 
arrangements by agreement of each of the parties. The 
State Management Committee may be established 
pursuant to the provisions of the Industrial and 
Commercial training Act 1975, or any amendment to 
or substitution of that Act, provided that any Commit- 
tee or body established in lieu of the State Management 
Committee has the same representatives structure and 
decision making processes as that Committee. 

(3) Objective: 
(a) The object of this clause is to provide the form and 

substance of the conditions of employment, 
including the rates of pay, applicable to persons 
engaged under the Australian Traineeship System 
(ATS) and who, being a trainee under that system, 
is covered by this award. 

(b) An objective of the Australian Traineeship System 
is to provide employment and training opportuni- 
ties for young people so as to enhance their skill 
levels and future employment prospects. 

(4) Form of Traineeship Agreement: 
(a) A traineeship shall be entered into by means of 

written agreement in a form approved by the State 
Management Committee and registered in accor- 
dance with the provision of the Industrial and 
Commercial Training Act 1975. 

(b) A trainee shall not be engaged on a part-time or 
casual basis. 

(c) The Traineeship Scheme shall be for a minimum 
period of 12 months but this period may be varied 
with the agreement of the union and the employer 
and with the approval of the State Management 
Committee. 

(5) Duties and Responsibilities: 
(a) A trainee shall participate in the approved 

on-the-job training scheme and attend the ap- 
proved off-the-job training as prescribed in the 
training system. 

(b) An employer shall release a trainee from work to 
attend the prescribed off-the-job training course 
and shall provide the on-the-job training approved 
by the State Management Committee. 

(c) The employer shall provide the level of supervi- 
sion in accordance with the approved training 
scheme during the traineeship period. 

(d) (i) The overall Traineeship Scheme will be 
monitored by officers of the Department of 
Employment and Training. 

(ii) An accredited representative of the union 
shall have access during ordinary working 
hours to inspect the relevant training records 
and work books and subject to the approval 
of the employer, which shall not be unreason- 
ably withheld, may interview a trainee with 
respect to his/her progress in the Scheme. 

(e) An employer shall not, as a consequence of 
engaging a trainee pursuant to the provisions of 
this clause, terminate or otherwise prejudice the 
employment of any full-time employee of that 
employer. 

(6) Overtime and Shift Work: 
Overtime and Shift Work shall not be worked by trainees 

except to enable the requirements of the training scheme to 
be effected. When overtime and shift work are worked the 
relevant penalties and allowances of the award based on the 
trainee wage will apply. No trainee shall work overtime or 
shift work alone. 

(7) Wage Rates: 
The wage rate payable to a trainee shall be determined by 

multiplying 50% of the appropriate fortnightly wage rate 
prescribed by this award by 39, which represents the actual 
number of weeks spent on the job, and dividing that sum by 
52 to provide a weekly wage. Such wage shall be payable 
to the trainee in accordance with the provisions of Clause 
20.—Payment of Wages of this award. 

39.—Under-Rate Workers. 
(1) Any worker who may by reason of old age or infirmity 

is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to a Board of Reference for 
determination. 

(3) After application has been made to a Board, and 
pending that Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

40.—^Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it or by any other association or union 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

41.—Prohibition of Contracting out of Award. 
All workers covered by the terms of this award shall be 

paid not less than the wages prescribed by this Award and 
shall work in accordance with provisions not less advanta- 
geous to him than the provisions of this award, notwith- 
standing anything that may be determined to the contrary by 
the employer, or by the employer in agreement with the 
worker. 

42.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
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when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per Week 
$ 

Agnew 14.20 
Argyle (see subclause 12) 36.70 
Balladonia 13.90 
Barrow Island 23.90 
Boulder 5.80 
Broome 22.50 
Bullfinch 6.80 
Carnarvon 11.50 
Cockatoo Island 24.80 
Coolgardie 5.80 
Cue 14.40 
Dampier 19.50 
Denham 11.50 
Derby 23.50 
Esperance 4.40 
Eucla 15.80 
Exmouth 20.20 
Fitzroy Crossing 28.30 
Goldsworthy 13.10 
Halls Creek 32.10 
Kalbarri 4.80 
Kalgooriie 5.80 
Kambalda 5.80 
Karratha 23.10 
Koolan Island 24.80 
Koolyanobbing 6.80 
Kununurra 36.70 
Laverton 14.30 
Learmonth 20.20 
Leinster 14.20 
Leonora 14.30 
Madura 14.90 
Marble Bar 34.90 
Meekatharra 12.40 
Mt Magnet 15.40 
Mundrabilla 15.40 
Newman 13.60 
Norseman 11.90 
Nullagine 34.80 
Onslow 23.90 
Pannawonica 18.30 
Paraburdoo 18.10 
Port Hedland 19.40 
Ravensthorpe 7.60 
Roeboume 26.50 
Sandstone 14.20 
Shark Bay 11.50 
Shay Gap 13.10 
Southern Cross 6.80 
Tblfer 32.50 
Teutonic Bore 14.20 
Tom Price 18.10 
Whim Creek 22.90 
Wickham 22.30 
Wiluna 14.50 
Wittenoom 30.90 
Wyndham 34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the 
allowances prescribed in subclause (1) of this 
clause. 

The provisions of paragraph (b) of this sub- 
clause shall have effect on and from the 24th day 
of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 

allowance. 
(b) "Partial Dependant" shall mean a "dependant" 

as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 
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(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

43.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 

of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Tfermination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 
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(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

44.—Trainees. 
(1) Trainees may be employed in any of the classifications 

of work covered by this award, other than an apprenticeship 
trade, for any specified period of time as may be agreed upon 
in writing between the Union and the employer concerned. 

(2) The wage rate to be paid to a Trainee shall be not less 
than 70 per cent of the total wage rate prescribed for 
classification (5) in Clause 21.—Wages of this award. 
Provided that no Trainee 21 years of age and over shall be 
paid less than the adult male minimum wage as prescribed 
from time to time by the Western Australian Industrial 
Relations Commission. 

Schedule A—Named Union Party. 
The Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch, Union of 
Workers is a named party to this Award. 

Schedule B—Respondents. 
Belmont Park Motel, 285 Great Eastern Highway, 

Belmont, 6104. 
Railton Private Hotel, 70 Pier Street, Perth, 6000. 
Koala Motor Lodge, 130 Mounts Bay Road, Perth, 6000. 
Park Lane Apartments, 132 Mounts Bay Road, Perth, 

6000. 
Haywin House Residential, 14 Irwin Street, Perth, 6000. 
Country Women's Association Hostel, 1174 Hay Street, 

West Perth, 6005. 
Girls' Friendly Society Lodge, 240 Adelaide Tbrrace, 

Perth, 6000. 
Y.M.C.A. Hostel, 119 Murray Street, Perth, 6000. 
Y.W.C.A. Hostel, 21 Havelock Street, West Perth, 6005. 
Amelia House, 30 Bulwer Street, Perth, 6000. 
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Limbless Soldiers' Association of W.A. Inc., 79 Colin 
Street, West Perth, 6005. 

Kings Park Lodge, 255 Thomas Street, Subiaco, 6008. 
Bidston Hall, 1 Rokeby Road, Subiaco, 6008. 
St. Clair Hostel, 57A Bay View Terrace, Claremont, 

6010. 
Westhaven House, Eric Street, Cottesloe, 6011. 
John Wilson Lodge, 38 Hamilton Street, East Fremantle, 

6158. 
Auto Lodge, 891 Canning Highway, Canning Bridge, 

6153. 
Swanview Motel, 1 Preston Street, Como, 6152. 
Southway Service Flats, 35 Angelo Street, South Perth, 

6151. 
Town Lodge, 134 Mill Point Road, South Perth, 6151. 
Highway Motel, Albany Highway, Bentley, 6102. 
Toorak Lodge, 85 Great Eastern Highway, Rivervale, 

6103. 
Arkaba Inn, 69 Great Eastern Highway, Rivervale, 6103. 
Rose & Crown Hotel, 105 Swan Street, Guildford, 6055. 
Sunnyside Boarding House, 696 Beaufort Street, Mount 

Lawley, 6050. 
ML Lawley Guest House, 790 Beaufort Street, Mount 

Lawley, 6050. 
Hamersley Cottage, 180 Park Street, Subiaco, 6008. 
Gildercliffe Lodge, 180 Gildercliffe Street, Scarborough, 

6019. 
Matilda Gard Hostel, Bridge Street, South Guildford, 

6055. 
Devonia Lodge, Hubert Street, Darlington, 6070. 
Highway Marquis Motel, Ocean Drive, Bunbury, 6230. 
Transway Motel, 1 Chopping Street, Manjimup, 6258. 
Highway Marquis Motel, 234 Albany Highway, Albany, 

6330. 
Highway Motel, The Esplanade, Esperance, 6450. 
Highway Motel, Hannan Street, Kalgoorlie, 6430. 
Surrey House Private Hotel, 9 Boulder Road, Kalgoorlie, 

6430. 
North am Motel, John Street, Northam, 6401. 
Hacienda Motel, Durlacher Street, Geraldton, 6530. 
Highway Motel, West Street, Carnarvon, 6701. 
Highway Motel, Webster Street, Port Hedland, 6721. 
Western Australian Hotels and Hospitality Association 

Incorporated (Union of Employers), 438 Vincent Street, 
Lecderville WA 6007. 

Dated at Perth this 17th day of August, 1976. 

NURSES' (PRIVATE HOSPITALS) AWARD 
No. 1 of 1966. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 20th day of October, 1994. 
J. CARRIGG, 

Registrar. 

Nurses' (Private Hospitals) Award 
Award No. 1 of 1966. 

1.—Title. 
This award shall be known as the "Nurses' (Private 

Hospitals) Award" and replaces Award No 8 of 1958 (as 
amended). 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 
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1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.—^Arrangement. 
Part I 

1. Title 
1A. State Wage Principles December 1993 

2. Arrangement 
2A. No Extra Claims 

3. Scope 
4. Area 
5. Tferm 
6. Definitions 
7. Average Occupied Beds 
8. Hours 
9. Overtime 

10. Annual Leave 
10A. Public Holidays 

11. Sick Leave 
12. Contract of Service 
13. Student Nurses 
14. Laundry and Uniforms 
15. Time and Wages Book 
16. Interviews 
17. Rosters 
18. Living Allowances and Accommodation 
19. Meal and Meal Hours 
20. Board of Reference 
21. On Call 
22. Part-time Employees 
23. Casuals 
24. Tfcmporary Employees 
25. Other Provisions 
26. Long Service Leave 
27. Award Not to Affect Present Wages and Privi- 

leges 
28. Higher Duties 
29. Wages 
30. Location Allowance 
31. Shift Work 
32. Calculation of Penalties 
33. Maternity Leave 
34. Effect of 38 Hour Week 
35. Payment of Wages 
36. Bereavement Leave 
37. Leave Without Pay 
38. Compaction of Leave 
39. Enterprise Agreements 
40. Deduction of Union Dues 

Part II 
41. Long Service Leave 
42. Sick Leave 

Appendix—Rostering Provisions 
Schedule A 
Schedule of Respondents 

2A.—No Extra Claims. 
It is a term of this Award arising from the decision of the 

Western Australian Industrial Relations Commission in the 
State Wage Case of June 1991, (the terms of which are set 
out in Decision No. 704 of 1991) that the Federation will 
not pursue any extra claims, award or overaward, except 
where consistent with the principles determined by the 
Commission in Court Session. 

3.—Scope. 
Part I of this award shall apply to all registered nurses and 

student nurses in the employ of the respondents to this award 
provided that the provisions contained in Part n of this 
award shall be applied in substitution for the provisions 
contained in the Clauses of the same title in Part I of the 

award only by the Association of the Blind of W.A. (Inc.) 
and the Spastic Welfare Association of W.A. (Inc.). 

4.—Area. 
This Award shall have effect throughout the State of 

Western Australia excluding those areas occupied by the 
Ngal-a Mothercraft Home and Training Centre Incorporated 
and the Home of Peace Incorporated. 

5.—Term. 
The term of this award shall be for a period of three years 

as from the beginning of the first pay period commencing 
after the 22nd day of July, 1966. 

6.—Definitions. 
"Accrued Day(s) Off" means paid days off accruing to an 

employee resulting from an entitlement to the 38 hour 
week as prescribed by Clause 8—Hours of this award. 

"Nurse" a person who is registered or entitled to be 
registered in Western Australia under the Nurses Act 
1968-1980. 

"Student Nurse" a pupil undergoing training in a registered 
training school. 

"Training School" one which is registered as such under 
the Nurses Act 1968. 

"The Federation" means the Royal Australian Nursing 
Federation (Western Australian Branch) Industrial 
Union of Workers Perth. 

Section A 
"Area Manager" Level 2 means a nurse who is responsible 

for management of a specific ward, department or floor 
of the hospital. 

"Clinical Nurse" Level 2 means a nurse who is responsible 
for direct patient care of a specific caseload and clinical 
supervision of nurses at Level 1. 

"Clinical Nurse Specialist" Level 3 means a nurse who may 
be responsible for direct patient care of a specific 
caseload, and who provides advice/resources for 
nursing practice to nurses in addition to the clinical 
supervision of nurses in a specified ward, department 
or floor of the hospital. 

"Clinical Instructor" Level 2 means a nurse who is 
responsible in a full time capacity for the practical 
instruction of student nurses and enrolled nurses. 

"Co-ordinator Clinical Nursing" Level 4 means a nurse 
who is responsible for the overall planning, organising, 
implementation and evaluation of nursing practice. 

"Co-ordinator Nursing Management" Level 4 means a 
nurse with responsibility for the appointment, deploy- 
ment, retention, promotion or dismissal of nursing 
personnel, as well as the staffing budget allocation of 
the hospital. 

"Co-ordinator Nursing Research" Level 4 means a nurse 
who has overall responsibility for the planning implem- 
entation and personnel and budgetary management of 
nursing research programmes. 

"Co-ordinator Nursing Staff Development/Education" 
Level 4 means a nurse who is responsible for the 
overall planning, personnel and budgetary management 
of an in-service education programme and the educa- 
tion division within a hospital. 

' 'Director of Nursing'' means a registered nurse with overall 
responsibility for clinical nursing, and nursing manage- 
ment, and where applicable nursing education and/or 
research. 

"Nurse Educator" Level 3 means a nurse appointed as such 
holding a Diploma of Nursing Education or a qualifica- 
tion acceptable to the employer who is engaged full 
time in the education of student nurses and/or enrolled 
nurses. 

"Nurse Manager'' Level 3 means a nurse responsible for 
overall management (budgetary and personnel) of a 
specified department or area of the hospital. 
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"Nursing Researcher" Level 3 means a nurse who in 
collaboration with the Co-ordinator Nursing Research 
has responsibility for the planning, implementation and 
evaluation of research as well as the direction and 
supervision of research nurses. 

"Peer Assessment Panel" means a panel consisting of a 
nurse representative from the level to which the 
candidate being assessed wishes to move, a nurse 
representative from a level through which the candidate 
has already progressed or currently occupies and one 
other nurse, with one panel member being nominated 
by the nurse being assessed. 

"Research Nurse" Level 2 means a nurse who is responsi- 
ble for the preparation and implementation of research 
proposals and assists in the compilation and interpreta- 
tion of results. 

"Staff Development Educator" Level 3 means a nurse who 
in collaboration with the Co-ordinator Nursing Staff 
Development/Education is responsible for planning, 
implementing and evaluating in-service education 
basic or post basic educational programmes, as well as 
the direction and supervision of Staff Development 
Nurses and Clinical Teachers. 

"Staff Development Nurse" Level 2 means a nurse who in 
collaboration with his/her supervisors is responsible for 
implementing and evaluating in-service education as 
prescribed to a specified clinical area. 

Section B 
For the purposes of Section "B" of Clause 29—Wages 

of this award the following definitions shall apply. 
"Assistant Matron" a registered general nurse appointed by 

the employer to assist the matron in the supervision and 
administration of a hospital. 

"Charge Nurse" a registered general nurse appointed as 
such to be in charge of a ward, department or floor in 
a hospital. 

"Clinical Instructor" a registered nurse appointed as such 
who is engaged full time in the instruction of student 
nurses or enrolled nurses in practical nursing. 

"Deputy Matron" a registered general nurse appointed by 
the employer to assist in the administration of the 
hospital and deputise for the matron. 

"Matron" a registered general nurse appointed by the 
employer as head of nursing at a hospital. 

"Night Nurse in Charge" the registered general nurse who 
is appointed as such to be in charge of a hospital at 
night 

"Nurse Educator" a registered nurse appointed as such 
holding a diploma of nursing education or a qualifica- 
tion acceptable to the employer who is engaged full 
time in the education of student nurses and/or enrolled 
nurses. 

"Principal Nurse Educator" a nurse educator appointed as 
such who is responsible for the administration of a 
School of Nursing and the overall planning, organising 
and implementation of a nursing education programme. 

"Senior Nurse Educator" a nurse educator appointed as 
such who has special responsibilities related to a 
particular subject or group of students. 

7.—Average Occupied Beds. 
(1) For the purpose of ascertaining the daily average of 

occupied beds the average shall be taken for the six months 
ending 30th June and 31 st December in each and every year, 
and such average shall relate to the succeeding half year. 

(2) Babies receiving attention shall be included in 
calculating the daily average: Provided, however, that no 
new bom baby shall be included in making the calculation 
for the first seven days in the hospital. 

8.—Hours. 
(1) The ordinary hours of duty shall be— 

(a) Employees commencing on or after 6 April 1990: 
(i) Thirty-eight hours per week or 
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(ii) An average of thirty-eight hours per week 
with hours actually worked being forty per 
week or eighty per fortnight. 

(iii) The hours of duty shall be at the discretion 
of the employer and shall be made known to 
the employee prior to appointment. 

(b) Employees commencing prior to 6 April 1990: 
(i) An average of thirty-eight hours per week. 

(ii) Hours actually worked being forty per week 
or eighty per fortnight. 

(c) Provided that there shall be no fixed hours of duty 
for any registered nurse level 4 or 5 referred to in 
Schedule A. 

(2) A shift shall not exceed ten hours. 
(3) An employee who actually works forty-hours per 

week shall: 
(a) Accme two hours of each week's work as an 

entitlement to a maximum of twelve accrued days 
off in each twelve month period. The accrued 
day(s) off shall be taken: 

(i) in a minimum period of one week made up 
of five consecutive accrued days off in 
conjunction with a period of Annual Leave; 
or 

(ii) at a time agreed by the employer and 
employee— 

(b) Accrue 0.4 of an hour per day as an entitlement 
to take the 20th day in each cycle as an Accrued 
Day Off in conjunction with other days off. 

(i) Provided that an employee who has not 
accrued sufficient hours to enable a full paid 
shift off duty to be taken after the completion 
of the twenty day cycle will continue to work 
until sufficient hours have been accrued. 

(ii) The employer and employee may agree that 
ordinary hours worked over a ten day two 
week cycle may be adjusted to enable 
seventy-six hours to be worked over nine and 
a half days of the cycle; with the other half 
day taken as an accrued half day off. 

(4) (a) Up to five accrued days off per year of service, 
however accrued, may be taken as single days off and such 
days may be rostered at the employer's discretion subject 
to at least two days' notice being given to the employee 
affected. 

(b) Notwithstanding the provisions of paragraph (a) any 
number of accrued days off may be taken in periods of one 
day or less where there is genuine agreement between the 
employer and employee. 

(5) The employer and employee may agree to substitute 
the scheduled accrued day off for another day. 

(6) Payment for accrued day(s) off shall be calculated at 
the employee's normal rate of pay, excluding penalty rates. 

(7) (a) Each employee shall be rostered off duty for not 
less than two full days in each week or four full days in each 
fortnight. 

(b) A minimum of two days off duty shall be taken 
consecutively unless otherwise agreed between the em- 
ployer and employee. 

(8) An employee shall be allowed at least nine and one 
half hours break between shifts. 

(a) An employee changing from night to day shift or 
from day to night shift shall not be rostered on 
duty during the twenty hours immediately preced- 
ing the changed shift. 

(b) The employer and the employee may agree to vary 
the provisions of this subclause to enable the 
services of the employer to be carried out. 

(i) When an employee is absent from duty, or 
(ii) In an emergency, or 

(iii) Where the employer and the Federation 
agree. 
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(9) The provisions of this clause apply to a part-time 
employee in the same ratio as the hours normally worked 
relate to full-time employees. 

(10) The provisions of subclauses (2), (3), (7) and (8) shall 
not apply to a registered nurse level 4 or 5 referred to in 
Schedule A. 

9.—Overtime. 
(1) All time worked in excess of the ordinary rostered 

hours on any day shall be paid for as hereunder:— 
(a) Time and a half for the first two hours on any day 

Monday to Saturday, both inclusive, and double 
time thereafter; 

(b) Double time on a Sunday; 
(c) Double time for all overtime worked consecu- 

tively with a rostered shift on a Saturday, or public 
holiday as prescribed in Clause 10A.—Public 
Holidays of this award. 

(2) Where the employee and the employer so agree, time 
off in lieu of payment for overtime may be allowed 
proportionate to the payment to which she is entitled. Such 
time off to be taken at the convenience of the hospital 
provided that:— 

(a) Such time off is in unbroken periods according to 
each period of overtime worked; and 

(b) The overtime is made up within 28 days from the 
time when it became due except where it arises 
from the changeover from night duty to day duty 
or day duty to night duty. 

(3) An employee called upon to work during the hours she 
is rostered off in accordance with subclause (4) of Clause 
8—Hours of this award shall be paid for all time worked at 
overtime rates provided in subclause (1) of this clause. 

(4) Less than fifteen minutes overtime for a week or thirty 
minutes overtime for a fortnight shall not be paid for. 

(5) An employee recalled for duty outside her normal 
working hours shall be paid a minimum of two hours pay 
and in addition thereto all reasonable expenses incurred in 
returning to duty. 

(6) Where an employee has not been notified the previous 
day or earlier that she is required to work overtime, the 
employer shall ensure that employees working such over- 
time for an hour or more shall be provided with any of the 
usual meals occurring during such overtime or be paid $4.20 
for each meal. 

(7) (a) When overtime work is necessary it shall, 
wherever reasonably practicable be so arranged that employ- 
ees have at least ten consecutive hours off duty between the 
work of successive days. 

(b) An employee who works so much overtime between 
the termination of her ordinary work on one day and the 
commencement of her ordinary work on the next day that 
she has not at least ten consecutive hours off duty between 
those times shall, subject to this paragraph, be released after 
completion of such overtime until she has had ten 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

Provided that where an employee whose next rostered 
shift is day duty is required to work overtime extending 
beyond midnight or commencing after midnight, that 
employee shall, subject to paragraph (c) of this subclause be 
released from the requirement to present for day duty 
without loss of ordinary wages untU a period of eight 
consecutive hours has elapsed since the completion of the 
overtime. 

(c) If. on the instruction of her employer, such employee 
resumes or continues work without having had ten or eight 
consecutive hours off duty, as the case may be, she shall be 
paid at double rates until she is released from duty for such 
period and she shall then be entitled to be absent until she 
has had such consecutive hours off duty without loss of pay 
for ordinary working time occurring during such absence. 

(d) The provisions of this subclause shall apply in the case 
of shift workers who rotate from one shift to another, as if 
eight hours were substituted for ten hours, when overtime 
is worked: 

(i) for the purpose of changing shift rosters; or 
(ii) where a shift worker does not report for duty; or 

(iii) where a shift is worked by arrangement between 
the workers themselves. 

(8) The provisions of subclauses (2), (3), (7) and (8) shall 
not apply to a registered nurse level 4 or 5 referred to in 
Schedule A. 

10.—Annual Leave. 
(1) (a) An employee routinely rostered to work all evening 

and/or night shifts, or such shifts in combination with day 
shift shall be entitled to seven consecutive weeks' annual 
leave by the employer after each period of twelve months 
continuous service with such employer. 

(b) An employee who is not required to work evening, 
night, weekend shifts or public holidays shall be entitled to 
four consecutive weeks' annual leave by the employer after 
each period of twelve months continuous service with such 
employer. 

(c) An employee who is occasionally required to work an 
evening, night or weekend shift shall be entitled in addition 
to the leave prescribed in subclause (l)(b) of this clause, to 
a further day's leave for each seven ordinary shifts so 
worked, provided that the maximum additional leave shall 
not exceed five days. 

(d) An employee who occasionally is required to work or 
remain on call on a public holiday shall be entitled in 
addition to leave prescribed in subclause (l)(b) of this 
clause, to a further day's leave for each public holiday so 
worked. 

(e) Provided that a registered nurse level 4 or 5 referred 
to in Schedule A shall only be entitled to four consecutive 
weeks annual leave by the employer after each period of 
twelve months continuous service with such employer. 

(2) (a) The employee shall be paid for any period of 
annual leave prescribed in this clause at the ordinary rate of 
wage the employee has received for the greatest proportion 
of the calendar month prior to her/his taking the leave, and, 
in the case of rostered employees, that rate of wage shall 
include the shift and weekend penalties the employee would 
have received had the employee not proceeded on annual 
leave. 

Where it is not possible to calculate the shift and weekend 
penalties the rostered employee would have received, the 
employee shall be paid at the rate of the average of such 
payments made each week over the four weeks prior to 
taking the leave. 

Provided that no employee when proceeding on annual 
leave shall be paid less than the sum of the following 
amounts for each week; 

(i) The employee's ordinary rate of wage as pre- 
scribed by this award for the period of annual 
leave (excluding shift and weekend penalties). 

(ii) For those employees entitled to seven weeks' 
annual leave, a further amount calculated at the 
rate of 17.5 per cent of five sevenths of the 
amounts referred to in subparagraph (i) of this 
subclause. 

(iii) For other employees, a further amount calculated 
at the rate of 17.5 per cent of the amounts referred 
to in subparagraph (i) of this subclause in respect 
of all periods of annual leave other than those 
periods to which the employee is entitled under 
paragraph (d) of subclause (1) of this clause. 

(b) Where there is mutual agreement between the 
employer and employee, an employee proceeding on annual 
leave may be paid for the whole of that period of annual 
leave prior to taking the leave. 

(3) (a) If after one month's continuous service in any 
qualifying twelve monthly period an employee lawfully 
terminates her/his service or her/his employment is lawfully 



2820 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

terminated by the employer through no fault of the 
employee, the employee shall be paid a proportionate 
amount in accordance with subclause (l)(a) and (b) of this 
clause in respect of each week of continuous service in that 
qualifying period. Such employee will be paid the full 
entitlement under subclause (l)(c) and (d). In respect of such 
leave the 17.5% loading will not apply. 

(b) In addition to any payment to which she/he may be 
entitled under this subclause an employee whose employ- 
ment terminates after she/he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that leave 
unless she/he has been justifiably dismissed for misconduct 
and the misconduct for which she/lie has been dismissed 
occurred prior to the completion of that qualifying period. 

(4) Any time in respect of which an employee is absent 
from work except paid sick leave, the first three months of 
unpaid sick leave, the first month of workers' compensation 
leave, long service leave and compassionate leave, shall not 
count in accruing annual leave. 

(5) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (3) of this 
clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
her/him for the period of leave taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (3) of this clause. The employer 
may deduct this amount from moneys due to the employee 
by reason of the other provisions of this award at the time 
of termination. 

(6) Each employee shall be given at least fourteen days' 
notice of the actual commencing date of her/his leave. A 
roster shall be kept in all hospitals of over twenty bed 
average, showing the approximate date of commencement 
of annual leave. The roster shall be placed on a notice board 
in some convenient place for inspection by workers. 

(7) Leave shall be given as soon as practicable after 
falling due. The leave of a student nurse shall not 
accumulate but shall be given each year. The leave of a nurse 
shall not accumulate except with the consent of the nurse 
and in no case shall it accumulate for more than two years. 

(8) Any leave accrued for the final year of training shall 
be paid for at the rate payable for such year of service. 

(9) (a) The annual leave prescribed in subclause (1) of this 
clause may be split into more than one portion— 

(i) where the twelve Accrued Day(s) Off are taken in 
conjunction with annual leave by the employee 
once per annum provided that no portion is less 
than two weeks; 

(ii) by consent between the employer and the em- 
ployee concerned, annual leave may be taken in 
single days. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred to 
the Western Australian Industrial Relations Commission for 
determination. 

(10) When an employee proceeds on the first four weeks' 
of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accraed Day(s) Off as 
prescribed in subclause (1) and (2) of Clause 8.—Hours of 
this award. Accrual towards an Accrued Day(s) Off shall 
continue during any other period of annual leave prescribed 
by this clause. 

(11) In the case of a part time employee whose hours have 
varied over the qualifying period the ordinary rate of wage 
shall be ascertained by averaging the hours worked during 
the qualifying period. 

10A.—Public Holidays. 
(1) An employee, other than a registered nurse level 4 or 

5 referred to in Schedule A, who works on any public 
holiday named herein shall be paid a loading of 50 per cent 
of the ordinary wage for the time worked in ordinary hours 
of that day. 

(2) For the purposes of this clause the following days, or 
the days observed in lieu of those days, shall be considered 
as public holidays: New Year's Day, Australia Day, Labour 
Day, Good Friday, Easter Monday, Anzac Day, State 
Foundation Day, Queen's Birthday, Christmas Day and 
Boxing Day. 

■ 11.—Sick Leave. 
(1) Student Nurses: 
Sick leave shall be granted to student nurses on the basis 

of 45 working days on full pay for the first three years' 
service, and one and one quarter days for each completed 
month of service after the first three years. 

(2) Trained Nurses: 
(a) An employee who is unable to attend work on the 

grounds of personal ill health or injury shall be 
entitled to payment at the rate of one sixth of one 
week's pay for each completed month of service. 

(b) If an employee is absent due to ill health or injury 
for a period longer than the entitlement, payment 
may be adjusted when entitlement has become 
due. 

(c) Unused portions of sick leave entitlement shall 
accumulate from year to year and may be taken 
in any subsequent year, provided that an employee 
shall not be eligible to be paid more than 10 weeks 
accumulated leave in any one year. 

(d) An employee shall advise the employer as soon 
as reasonably practicable and if possible prior to 
the commencement of the shift, of the inability to 
attend work, the nature of illness or injury and the 
estimated duration of the absence. 

(e) An employee must provide a medical certificate 
for any absence of more than two consecutive 
days. 

(f) An employee is allowed a maximum of two days' 
absence without a medical certificate in any one 
accruing year. 

(g) An employee who suffers personal ill health or 
injury whilst on annual leave may be paid sick 
leave in lieu of annual leave subject to— 

(i) Providing a medical certificate stating the 
illness or injury necessitated confinement to 
home or hospital for seven consecutive days 
or more. 

(ii) The portion of annual leave coinciding with 
the paid sick leave is to be taken at a time 
mutually agreed by employer and employee, 
or shall be added to the next period of annual 
leave. 

(iii) Payment for replaced annual leave shall be 
at the rate of wage applicable at the time the 
leave is subsequently taken provided that the 
annual leave loading prescribed in Clause 
10.-—Annual Leave of this Award shall be 
deemed to have been paid with respect to the 
replaced annual leave. 

(h) No paid leave shall be granted if the illness or 
injury has been caused by the employee's own 
misconduct. 

(i) This clause shall not apply where the employee is 
entitled to compensation under the Workers' 
Compensation and Assistance Act 1981. 

(j) Where a business has been transmitted from one 
employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause (2) of the Long Service 
Leave provisions published in volume 65 of the 
Western Australian Industrial Gazette at pages 
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1-4, the paid sick leave standing to the credit of 
the employee at the date of transmission from 
service with the transmitter shall stand to the 
credit of the worker at the commencement of 
service with the transmittee and may be claimed 
in accordance with the provisions of this clause. 

(k) An employee shall not be entitled to paid sick 
leave if the illness or injury occurs on an accrued 
day off day, unless the illness is for a period of 
seven consecutive days or more. 

(1) An employee will continue to accrue an entitle- 
ment to an accrued day(s) off whilst on sick leave. 

12.—Contract of Service. 
(1) The contract of service of every employee shall be a 

weekly contract, terminable by one week's notice in writing 
by either party, or by payment or forfeiture as the case may 
be of one week's wages, except where otherwise agreed and 
contracted by the employer, for any period up to and 
including two weeks for level 1 and up to and including four 
weeks for levels 2, 3, 4 and 5. 

(2) Except that in the case of casuals the contract of 
service shall be by the day and may be terminated by one 
day's notice or by the payment or forfeiture of one day's 
wages, as the case may be. 

(3) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present for duty, except where the absence from work is 
due to illness and comes within the provisions of Clause 
11—Sick Leave of this award, or such absence is on account 
of any other form of leave to which the employee is entitled 
under the provisions of this award. 

(4) This clause does not affect the right to dismiss for 
misconduct, and in such case wages shall be paid up to the 
time of dismissal only. 

(5) Work As Directed: Each employee shall perform such 
work as the employer shall lawfully require having regard 
to safe practice and the level of competence and qualifica- 
tions of the employee. 

13.—Student Nurses. 
(1) All persons accepted for training as student nurses in 

private hospitals in Western Australia shall be employed in 
accordance with the conditions prescribed in this clause. 

(2) The probationary period of six months shall be 
counted as part of the training. 

(3) The employer shall cause the trainee to be taught in 
accordance with the requirements of the Nurses' Board by 
competent instruction in a gradual and complete manner and 
shall give the trainee a reasonable opportunity of training for 
the profession. 

(4) Every student nurse shall faithfully serve her employer 
and obey all reasonable directions of her employer at all 
times for the purpose of being taught the nursing profession 
and accept such theoretical and other instruction as required. 

(5) Any lectures or examinations which occur normally 
during the duty hours shall be computed as part of the 
working time of the student nurse whose duty it is to attend 
such lectures or examinations and there shall be no reduction 
in salary in respect thereto. 

(6) A student nurse shall not be obliged to attend lectures 
or sit for examinations during her annual leave. 

(7) No student nurse on night duty shall be obliged to take 
an examination until at least eight hours after completion of 
duty. 

(8) Any dispute between the Federation and any employer 
bound by this award as to the dismissal of a student nurse 
may be referred to the Board of Reference for hearing and 
determination. 

(9) A student nurse who wilfully refuses to obey, or 
disobeys the lawful orders of her employer or who grossly 
misbehaves or is negligent or dishonest, or is absent from 
duty without leave and without reasonable excuse may be 
dismissed without notice. ■ 

(10) Time lost from duty by the student nurse for any 
cause, other than sick leave, subject to regulation 44 of the 
Nurses' Registration Regulations, shall be made up by the 
student nurse at the conclusion of that year at the rate of 
wage or remuneration fixed for and applicable to the service 
of the student nurse during that year: Provided that time lost 
shall not include absence of the student nurse on annual 
leave. 

(11) Student nurses who do not pass their final examina- 
tions may be retained until such examinations are passed and 
during such period they shall be paid at the rate appropriate 
to their year of service, but such extended period shall in no 
case exceed twelve months. 

(12) The proportion of student nurses in a training hospital 
approved by the Nurses' Registration Board shall not be 
more than six student nurses to each certificated nurse. 

(13) Student nurses sitting for the examinations held by 
the Nurses' Registration Board shall be taken off night duty 
at least four weeks, as far as practicable, before the 
examinations are held. 

14.—Laundry and Uniforms. 

(1) (a) All workers living in shall have, free of cost, the 
reasonable use of all laundry facilities, including soap, blue 
and other equipment necessary for washing and ironing their 
clothes. 

(b) Uniforms shall be laundered free of cost to workers 
but where the uniforms of any worker cannot be laundered 
at the hospital an allowance of sixty cents per week shall be 
paid to the workers. 

(2) (a) The employer shall provide student nurses with all 
uniforms required, which uniforms shall at all times remain 
the property of the employer. 

(b) Student nurees who are required or recommended to 
wear a stipulated type of hospital stocking shall be provided 
with six pairs free of charge each year. For the purpose of 
this paragraph "Hospital Stocking" means stockings of a 
colour or material not ordinarily worn for civilian dress. 

(c) If a student nurse withdraws from training prior to the 
completion of twelve months service the employer may 
deduct from wages due an amount of $10.00 towards the 
cost of initial uniforms issued. 

(d) Where an employee is required by the employer to 
wear a uniform, sufficient uniforms shall be provided by the 
employer at his expense or alternatively the employer may 
pay an allowance of $2.30 per week. 

For the purpose of this paragraph an employee shall be 
deemed to be "required", unless the employer advises the 
worker that the wearing of uniforms is not a condition of 
employment. 

(e) No claim shall be made to amend the provisions of this 
clause before July 1,1988, except that the Union shall have 
liberty to apply in respect of the amount prescribed in 
paragraph (d) of subclause (2) of this clause to increase the 
amount prescribed by the percentage movement from 
National Wage Decisions. 

15.—Time and Wages Book. 

(1) A time book shall be open for inspection at all 
reasonable times by an accredited representative of the 
Federation. Each employee, other than a registered nurse 
level 4 or 5 referred to in Schedule A, must record in such 
book the exact time on which he/she starts and finishes duty 
on each day and also time booked off for meals. 

(2) The salary sheets shall, upon reasonable notice being 
given, be open for inspection at the office of the employer 
concerned by an accredited representative of the Federation. 

(3) Any system of automatic recording by means of a 
machine shall be deemed a compliance with the provisions 
of subclause (1) so far as the particulars actually recorded 
are concerned. 
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16.—Interviews. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) on arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the employer or his senior representative. 

(b) Agreement between the union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to 
the employer or his appointed representative, or failing 
that person being available, the most senior person in 
charge of the establishment, an accredited representa- 
tive of the Federation shall be entitled to enter the 
business premises of the employer to interview an 
employee at a time and place agreed between the 
Federation and the employer. Where there is no 
agreement as to time and place, the Federation 
representative shall have the right, upon prior notice to 
the employer or his representative, or most senior 
person in charge of the establishment, to interview 
employees during the recognised meal period at the 
place where the meal is usually taken. If access has not 
been gained in accordance with the provisions of this 
clause then the union representative shall leave 
immediately upon a request from the employer or, his 
appointed representative or senior person in charge. 

17.—Rosters. 
(1) A roster of working hours shall be posted in a 

convenient place where it can be readily seen by each 
worker concerned. 

(2) The roster shall be open for inspection by an 
accredited representative of the Federation at all reasonable 
times. 

(3) The roster shall be posted at least seven days before 
it comes into operation. 

(4) The roster may be altered at the employer's discretion 
at any time if the employer's organisational requirements 
render such alteration necessary. 

18.—Living Allowances and Accommodation. 
(1) Where employees are provided with Lodging by the 

employer, the following charges, or deductions as the case 
may be, may be made by the employer:— 

Lodging $13.30 per week 
Lodging for employees sharing rooms . $6.70 per week 
Lodging for self contained furnishing single accommo- 
dation within hospital grounds $22.10 per week 

For the purposes of this clause "Lodging" means a room 
constituting a bedroom, together with communal toilet, 
laundry and sitting room facilities. 

(2) (a) The amounts herein prescribed shall be varied as 
the result of State Wage Case variations to the rate of wage 
for a Registered General Nurse (First Year) under the 
Nurses' (Private Hospitals) Award, by the same proportion 
and at the same time. 

(b) Any variation to the lodging charges shall be 
calculated to the nearest ten cents. 

19.—Meal and Meal Hours. 
(1) (a) Meal breaks shall be a minimum of 30 minutes and 

subject to subclause (2) of this clause shall not be counted 
as time worked. 

(b) (i) An employee shall not be compelled to work more 
than five hours without a meal break provided that: 

(aa) An employee who commences work at or before 
7.00am may be required to work for six hours 
before having a meal break; 

(bb) An employee on a ten hour shift may be required 
to work five and one half hours without a meal 
break; 

(cc) An employee who is directly participating in a 
continuous surgical procedure that is unable to be 
interrupted may be required to work for six hours 
from commencement of the shift before having a 
meal break. 

(2) Where an employee is required to be on duty or 
required to be available at the hospital in accordance with 
the provisions of Regulation 36 of the Private Hospital 
Regulations 1970 during the period prescribed in subclause 
(1) of this clause the employee shall be paid at ordinary rates 
but the time when she is on duty but not working or available 
at the hospital and not working shall not be counted as time 
worked for the purposes of Clause 9—Overtime. 

(3) One seven minute tea break shall be allowed during 
each shift and shall be taken when convenient to the 
employer without deduction of pay for such time. 

20.—Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

21.—On Call. 
(1) For the purposes of this award an employee is on call 

when she/he is directed by the employer to remain at such 
a place as will enable the employer to readily contact 
her/him during the hours when she/he is not otherwise on 
duty. In so determining the place at which the employee 
shall remain, the employer may require that place to be 
within a specified radius from the hospital. 

(2) An employee shall be paid 18.75% of l/40th of the 
rate prescribed in this award for a registered general nurse 
in her/his third year for each hour or part thereof she/he is 
on call. Provided that payment in accordance with this 
paragraph shall not be made with respect to any period for 
which payment is made in accordance with the provisions 
of Clause 9.—Overtime of this award when the employee 
is recalled to work. 

(3) If the usual means of contact between the employer 
and the employee on call is a telephone and if the employee 
pays or contributes towards the payment of the rental of such 
telephone the employer shall pay the employee an amount 
being a proportion of the telephone rental calculated on the 
basis that for each seven days on which an employee is 
required to be on call the employer shall pay the employee 
1/52nd of the annual rental paid by the worker. 

(4) The provisions of this clause shall not apply to any 
registered nurse level 4 or 5 referred to in Schedule A. 

22.—Part-Time Employees. 
(1) "Part-Time Employee" means an employee regularly 

employed to work less hours than those prescribed for 
full-time workers in any weekly period. 

(2) A part-time employee shall receive payment for 
wages, annual leave, long service leave, sick leave, 
compassionate leave, laundry and uniform allowances and 
other weekly allowances in the same ratio as the ordinary 
hours worked relate to full-time employees. 

(3) A part-time employee may be required to work 
additional shifts at ordinary rates subject to the normal 
rostering parameters of a full-time employee, where— 

(a) The employee has previously provided written 
agreement to work extra shifts, or 

(b) The extra shift was arranged prior to the comple- 
tion of the employee's previous shift. 
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23.—Casual Employees. 
(1) "Casual Employee" means an employee engaged for 

periods of less than ten weeks with no guarantee of continual 
or additional employment. 

(2) All casual employees shall be paid one fortieth of the 
rate of their classification for each hour worked, plus 25% 
additional loading. 

(3) A casual employee shall not receive any of the 
entitlements prescribed in Clauses 10.—Annui Leave, 
10A.—Public Holidays, 26.—Long Service Leave, 36.— 
Bereavement Leave, 11.—Sick Leave and 33.—Maternity 
Leave. 

24.—Temporary Employees. 
(1) "Temporary Employee" means an employee engaged 

for a specific period longer than ten weeks but less than 12 
months. 

(2) A temporary employee shall accrue and be paid the 
same benefits as a permanent employee. 

25.—Other Provisions. 
(1) For Midwives' Registration Board examinations, as 

far as practicable, one full day shall be allowed for 
examinations in addition to normal days off. 

(2) Student nurses sitting for the examinations held by the 
Nurses' Registration Board shall as far as practicable be 
allowed one full day off in addition to normal days off. 

26.—Long Service Leave. 
(1) The long service leave provisions published in 

Volume 65 of the Western Australian Industrial Gazette at 
pages one to four inclusive, as updated from time to time, 
are hereby incorporated in and shall be deemed to be part 
of this award, providing that long service leave shall not 
accrue on periods of workers compensation leave in excess 
of one month. 

(2) Where an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 8—Hours of 
this award. 

27.—Award not to Affect Present Wages and Privileges. 
Subject to the method of regulating wages on the average 

of occupied beds, nothing herein contained shall entitle an 
employer to reduce the wage of any worker who at the date 
of this award is being paid a higher rate of wage than the 
minimum prescribed for her class of work. 

28.—Higher Duties. 
(1) An employee required to relieve in a position 

attracting a higher rate of wage, for a period of not less than 
five consecutive working days shall be paid at that higher 
rate. 

(2) When a relief employee satisfactorily performs some, 
but not all, of the duties of the position a rate of wage less 
than the rate the position normally attracts can be paid on 
agreement between the employer and employee. 

29.—Wages. 
(1) The minimum rate of wages per week payable to 

employees under this award shall be as follows: 
(a) Post Basic Student: 

A registered nurse undertaking post basic 
training in a course leading to registration or a 
certificate endorsed by the Nurses' Board of 
Western Australia shall be paid at the rate 
prescribed in subparagraph (c)(i) of this subclause 
for the second year of experience or such higher 
rate commensurate with the pre-requisite experi- 
ence for entry to a course. Provided that this 
subclause shall not operate so as to increase the 
rate of wage being paid to a nurse at the point of 
entry to such a course. 
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(b) Registered Mothercraft Nurse— 
Years of Experience: 

Per Week 
$ 

1st year 396.20 
2nd year 403.70 
3rd year 414.80 
4th year 426.30 
5th year and thereafter 437.40 

(c) Registered General Nurse:— 
Years of Experience: 

(i) Level 1: 1 471.60 
2 495.10 
3 518.70 
4 542.30 
5 565.90 
6 589.50 
7 613.00 
8 636.60 

(ii) Level 2: 1 660.20 
2 675.90 
3 691.60 
4 707.30 

(iii) Level 3: 1 736.80 
2 754.50 
3 772.20 
4 789.90 

(iv) Level 4: 1 834.60 
2 859.30 
3 908.30 
4 933.10 
5 957.60 
6 994.40 

(v) Level 5: 1 994.40 
2 1059.70 

(2) Classification in levels: 
Level 1. A registered nurse in the first or subse- 

quent years of experience as a registered 
nurse and not elsewhere classified. 

Level 2. A registered nurse appointed as a clinical 
nurse, an area manager, a research nurse, 
a staff development nurse, or clinical 
instructor. 
A registered nurse functioning in a com- 
bined role and classified at Level 2. 

Level 3. A registered nurse appointed as a clinical 
nurse specialist, a nurse manager, a 
nursing researcher, a staff development 
educator, or a nurse educator. 
A registered nurse functioning in a com- 
bined role classified at Level 3. 

Level 4 A registered nurse appointed as a co- 
ordinator clinical nursing, a co-ordinator 
nursing management, a co-ordinator nurs- 
ing research, or a co-ordinator nursing 
staff development/education. 
A registered nurse appointed to co- 
ordinate combined roles at Level 4. 
Director of Nursing—Level 4. 

Level 5 Director of Nursing—Level 5. 
(3) A Director of Nursing in a Nursing Home shall be paid 

on the following basis: 
(a) Less than 20 beds—Level 4, increment 1 

20 beds and up to 39 beds—Level 4, increment 1 
to increment 2 
40 beds and up to 59 beds—Level 4, increment 3 
to increment 4 
60 beds and up to 99 beds—Level 4, increment 4 
to increment 6 
100 beds or more—Level 4, increment 6 to Level 
5, increment 2 
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(b) In addition to the above, in deciding the increment 
to be paid within the appropriate range as provided 
by subclause (a) above, the following factors shall 
be considered: 

(i) The range of Occupational Therapy, Physio- 
therapy, Podiatry and/or other such services 
provided, if any; 

(ii) The provision of such services as psychogeri- 
atic units, respite care, day centres and/or 
hostels, if any; 

(iii) The extent of involvement of the Directors of 
Nursing in purchasing, budget preparation 
and/or any administrative duties; 

(iv) The extent of responsibility taken by the 
Director of Nursing for the kitchen, laundry, 
cleaning, gardening, maintenance and/or 
other like functions; 

(v) The extent of responsibility of the Director 
of Nursing for Staff Development and Educa- 
tion. 

(4) (a) (i) A nurse classified at Level 1 who completes 
a Bachelor of Applied Science in Nursing, or 
equivalent Nursing Degree shall be given 
accelerated progression of 12 months 
through the incremental scale. 

Provided that a degree qualified nurse 
entering the workforce without clinical expe- 
rience shall start at increment 1 Level 1. At 
the completion of 12 months' service that 
nurse shall accelerate one increment pro- 
vided that performance is satisfactory. 

(ii) The provisions of subparagraph (i) shall not 
apply to a nurse on the maximum incre- 
mental point in Level 1. 

(b) Progression for all classifications for which there 
is more than one wage point, shall be by annual 
increments, subject to a satisfactory performance 
appraisal. 

(5) Promotion and reclassification mechanisms shall be 
as agreed between the employer and the Federation. 

(6) Where an employee is appointed to a position, 
previous relevant nursing experience at that level, or in a 
similar level under a differing career structure, shall be taken 
into account for determining the appropriate increment 
level. 

Experience shall include the time spent in hospital based 
post basic courses and includes midwifery and psychiatric 
training. 

(7) The onus of proof of previous experience shall rest 
with the employee. 

Provided that an employee returning to the profession 
after an absence greater than five years shall commence at 
the first increment of Level 1 for a period of 3 months. 
During this time the employee shall be subject to perform- 
ance appraisal and review by the Director of Nursing or by 
peer assessment if there is dispute. Upon satisfactory review 
she/he shall move to a level and increment as determined 
by the assessment. An employee who fails to satisfy the 
panel of her/his competency to progress through the Level 
1 increments or into another level as the case may be, may 
apply for reassessment by a peer assessment panel after a 
period of 12 months from the date of employment. 

30.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Agnew 14.20 
Argyle (see subclause 12) 36.70 
Balladonia 13.90 
Barrow Island 23.90 
Boulder 5.80 
Broome 22.50 
Bullfinch 6.80 
Carnarvon 11.50 
Cockatoo Island 24.80 
Coolgardie 5.80 
Cue 14.40 
Dampier 19.50 
Denham 11.50 
Derby 23.50 
Esperance 4.40 
Eucla 15.80 
Exmouth 20.20 
Fitzroy Crossing 28.30 
Goldsworthy 13.10 
Halls Creek 32.10 
Kalbarri 4.80 
Kalgoorlie 5.80 
Kambalda 5.80 
Karratha 23.10 
Koolan Island 24.80 
Koolyanobbing 6.80 
Kununurra 36.70 
Laverton 14.30 
Learmonth 20.20 
Leinster 14.20 
Leonora 14.30 
Madura 14.90 
Marble Bar 34.90 
Meekatharra 12.40 
Mt Magnet 15.40 
Mundrabilla 15.40 
Newman 13.60 
Norseman 11.90 
Nullaginc 34.80 
Onslow 23.90 
Pannawonica 18.30 
Paraburdoo 18.10 
Port Hedland 19.40 
Ravensthorpe 7.60 
Roeboume 26.50 
Sandstone 14.20 
Shark Bay 11.50 
Shay Gap 13.10 
Southern Cross 6.80 
Tfelfer 32.50 
Tfcutonic Bore 14.20 
Tom Price 18.10 
Whim Creek 22.90 
Wickham 22.30 
Wiluna 14.50 
Wittenoom 30.90 
Wyndham 34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 

(a) is provided with board and lodging by his/her 
employer, free of charge; 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 



such employee shall be paid 66 2/3% of the 
allowances prescribed in subclause (1) of this 
clause. 

The provisions of paragraph (b) of this sub- 
clause shall have effect on and from the 24th day 
of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 

allowance. 
(b) "Partial Dependant" shall mean a "dependant" 

as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance* payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occumng 
after the date of this Order. 

31.—Shift Work. 
(1) (a) Where on any day a worker commences her 

ordinary hours of work before 4.00 a.m. or after 12,00 noon, 
she shall be paid a loading with respect to those ordinary 
hours of 12 72% (b) (i) The provisions of paragraph (a) 
of this subclause do not apply to a worker who on any day 
commences her ordinary hours of work after 12.00 noon and 
completes those hours before 6.00 p.m. on that day. 

(ii) The provisions of paragraph (a) of this subclause 
apply to a worker who on any day commences her ordinary 
hours of work before 12.00 noon and completes those hours 
after 8.00 p.m. on that day. 

(c) Where a worker works a broken shift each portion of 
that shift shall be considered a separate shift for the purpose 
of this clause. 

(2) Subject to the provisions of subclause (3) of this clause 
all work performed during ordinary hours on a Saturday or 
Sunday shall be paid at the rate of time and one half. 

(3) Where the ordinary hours of work span 12.00 midnight 
on a Friday night or Sunday night the additional payments 
for shift work and work during the weekend may be made 
at the option of the employer— 

(a) by calculation for the whole shift according to the 
rate of the additional payment for the greater part 
of the shift; or 

(b) by calculation for each part of the shift according 
to the rate applicable for additional payment for 
shift work and work during the weekend as the 
case may be. 

Provided that having decided on one method of 
calculation the employer shall give at least two 
weeks notice of intention to change to the other 
method and any such change shall be given effect 
with respect to the shift commencing on a Friday. 

(4) The provisions of this clause shall not apply to any 
registered nurse level 4 or 5 referred to in Schedule A. 

32.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 9—Overtime, Clause 
10A.—Public Holidays and Clause 31—Shift Work of this 
award, only the highest of any such penalty shall be payable. 

33.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine- 
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 



2826 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 74 W.A.I.G. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater- 

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
tenninates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then— 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio- 
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse- 
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 

she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. . 

(9) Tfermination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporaiy nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 



(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave 

there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) 
of Clause 8—Hours of this award. 

(b) When an employee proceeds on maternity leave 
the employer may pay an employee the amount of 
hours accrued towards an Accrued Day(s) Off 
as prescribed in subclauses (1) and (2) of 
Clause 8—Hours of this award. 

-Effect of 38 Hour Week. 
(1) Tfermination 

(a) An employee subject to the provisions of sub- 
clause (1) of Clause 8—Hours of this award who 
has not taken any Accrued Day(s) Off accumu- 
lated during a work cycle in which employment 
is terminated, shall be paid the total of hours 
accumulated towards the Accrued Day(s) Off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day(s) 
Off during a work cycle in which employment is 
terminated shall have the wages due on termina- 
tion reduced by the total hours for which payment 
has already been made but for which the employee 
had no entitlement toward those Accrued Day(s) 
Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' compen- 
sation for periods for less than one complete 
20 days work cycle, such employee will 
accrue towards and be paid for the succeed- 
ing Accnied Day Off following such ab- 
sence. 

(ii) An employee will not accrue Accrued Day(s) 
Off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 days work cycle. 

(iii) Where an employee is on workers' compen- 
sation for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the employee will not be re- 
rostered for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compen- 

sation for periods for less than a total of 20 
consecutive work days in a work cycle such 
employee will accrue towards and be paid for 
the succeeding Accrued Day(s) Off follow- 
ing such leave. 

(ii) Where an employee is on workers' compen- 
sation for periods greater than a total of 20 
consecutive days in a work cycle such 
employee will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on workers' compen- 
sation for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed 
in subclause (i) of Clause 7—Hours of this 
award falls within the period the employee 
shall be re-rostered for another Accrued Day 
Off on completion of the 20 week work cycle 
following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 

(4) Pay Out of Entitlements 
An employee who has accrued five Accrued Days Off or 

more, may by mutual written agreement, be paid for any 
Accrued Day(s) Off then standing to the credit of that 
employee. Such payment will be in full discharge of any 
liability on the employer arising pursuant to Clause 
8—Hours of this award. An employee shall not otherwise 
be paid for Accrued Day(s) Off without actually taking them 

as days off. 35—payment of Wages. 

(1) Wages shall be paid by cheque, direct transfer or cash 
at the employer's discretion following consultation with the 
employees. 

(2) (a) The employer may require an employee to receive 
wages by electronic funds transfer into an account held at 
any major bank, building society, or Nurses' Credit. Any 
costs associated with the establishment by the employee of 
such an account and of the operation of it shall be borne by 
the employee. 

(b) In respect of transfer fees associated with the transfer 
of funds from the employer's bank to any other bank or 
financial institution nominated by the employee, such fees 
shall be paid by the employer. 

36.—Bereavement Leave. 
(1) An employee shall on the death within Australia of 

a wife, husband, de facto wife or de facto husband, father, 
father in law, mother, mother in law, brother, sister, child 
or stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of her 
employer. 

(2) Provided that payment in respect of bereavement leave 
is to be made only where the employee otherwise would 
have been on duty and shall not be granted in any case where 
the employee concerned would have been off duty in 
accordance with her roster, or on long service leave, annual 
leave, sick leave, workers compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for bereavement leave on a day when that employee is 
absent on an Accrued Day Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 8—Hours of 
this Award. 

(4) An employee whilst on bereavement leave prescribed 
by this clause shall continue to accrue an entitlement to an 
Accrued Day Off as prescribed in subclauses (1) and (2) of 
Clause 8—Hours of this Award. 

37.—Leave Without Pay. 
Leave without pay may be provided by the employer and 

taken by the employee only where both parties consent and 
the arrangements for such leave shall be by agreement 
between the parties. 

38.—Compaction of Leave. 
On agreement between the employer and employee, a 

part-time employee or an employee whose ordinary hours 
have changed from part-time may take entitlements as a 
reduced period of full-time equivalent time off. 

39.—Enterprise Agreements. 
(1) (a) Employers and employees covered by this award, 

may reach agreements to move to vary provisions of this 
award to meet the requirements of the employer's business 
and the aspirations of the employees concerned. 

(b) Such agreements shall be subject to the procedures 
contained in subclause (2) of this clause. 

(2) (a) The proposed variation shall be committed to 
writing, and shall be the subject of negotiation between the 
persons directly concerned with their effect. 

(b) Where enterprise level discussions are considering 
matters requiring award variation, the union shall be 
notified. 
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(c) Nothing in this clause shall prevent the employees 
from seeking advice from, or representation by, the union 
during such negotiations. 

(d) Any agreement reached out of this negotiation process 
shall be committed to writing and, if the union has not been 
involved in the negotiations, a copy shall be sent to the 
Secretary of the union. 

(e) Where the agreements represents the consent of the 
employer and the majority of the employees concerned, the 
union shall not unreasonably oppose the terms of that 
agreement 

(f) No employee shall lose any existing entitlement to 
earnings for working ordinary hours of work as a result of 
the implementation of an enterprise agreement, provided 
that employers and employees may agree on terms and 
conditions in the aggregate no less favourable to the 
employees than those prescribed by the award for working 
ordinary hours of work. 

(3) Any agreement to vary the award shall be processed 
in accordance with Section 40 of the Industrial Relations Act 
1979 and shall be subject to approval by the Western 
Australian Industrial Relations Commission. If approved it 
shall operate as a Schedule to this award and take 
precedence over any inconsistency. 

40.—Deduction of Union Dues. 
(1) The employer and the union may reach agreement on 

the payroll deduction of union dues. Any such agreement 
shall be subject to the procedures contained in this clause. 

(2) Where agreement has been reached: 
(a) The employer shall deduct normal subscriptions 

as equal amounts each pay period. 
(b) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. The procuration form on the union 
Application for Membership form shall be 
deemed to comply with the requirements of this 
clause. 

(c) Where required by the employer of union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to 
the employer's pay clerk. 

(d) (i) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed Payroll 
Eteduction Authority form and continue 
deducting throughout the employee's period 
of employment, except as provided in para- 
graph (2)(e) and subclause (3) of this clause 
or until die Authority is cancelled in writing 
by the employee. 

(ii) Where the Payroll Deduction Authority form 
authorises the employer to deduct union 
subscriptions in accordance with the rules of 
the union, the union shall notify the employer 
in writing of the level of union subscription 
to be deducted. The employer shall imple- 
ment any change to union subscriptions no 
later than one month after being notified by 
the union except where the union nominates 
a later date. 

(e) (i) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(ii) Where a deduction is not made from an 
employee in any pay period, either inadver- 
tently or as a result of an employee not being 
entided to wages sufficient to cover the 
subscription, it shall be the employee's 
responsibility to setde the outstanding 
amount with the union direct. 

(f) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(g) The employer shall forward subscriptions de- 
ducted less any agreed commission, together with 
supporting documentation, to the union at such 
intervals as are agreed between the employer and 
the union. 

(3) The employer may stop deductions either: 
(a) by the giving of three months notice in writing; 

or 
(b) in the event of industrial action. 

Part II 
41.—Long Service Leave. 

(1) The conditions contained in the document Long 
Service Leave Conditions—State Government Wages Em- 
ployees as consolidated by the Public Service Board in May, 
1974 shall apply to workers covered by this Award with the 
exception that on and from the 1 st day of January, 1979 long 
service leave for the second and subsequent period of service 
shall accrue at the rate of thirteen weeks' leave for seven 
years continuous service. 

(2) Any qualifying service prior to 1st January, 1979 for 
the second period of long service leave, shall be calculated 
on a ten year qualifying period basis but all qualifying 
service after 1st January, 1979 shall be calculated on a seven 
year qualifying period basis. 

42.—Sick Leave. 
(1) (a) A worker, other than a casual worker, shall be 

entitled to payment for non-attendance on the ground of 
personal ill health for one-sixth of a week for each 
completed month of service. Provided that subject to 
paragraph (b) of this subclause payment for absence through 
such ill-health shall be limited to two weeks in each calendar 
year. Payment hereunder may be adjusted at the end of each 
calendar year or at the time the worker leaves the service 
of the employer, in the event of the worker being entitled 
by service subsequent to the sickness to a greater allowance 
than that made at the time the sickness occurred. 

(b) Sick leave shall accumulate from year to year so that 
any balance of the period specified in paragraph (a) of this 
subclause which has in any year, not been allowed to any 
worker by his employer as paid sick leave may be claimed 
by the worker and, subject to the conditions herein 
prescribed, shall be allowed by his employer in any 
subsequent year without diminution of the sick leave 
prescribed in respect of that year. 

(2) (a) No leave on account of illness or injury shall be 
granted with pay if the illness or injury has been caused by 
the workers own fault, neglect or misconduct. 

(b) No worker shall be entitled to the benefit of this clause 
unless he produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the 
employer shall not be entitled to a medical certificate for 
absences of less than three consecutive working days unless 
the total of such absences exceeds five days in any one 
accruing year. 

(c) Any worker necessarily absenting himself from duty 
through sickness shall send immediately, notice to his 
officer in charge and at once apply for sick leave. 

(d) This clause shall not apply where the worker is entitled 
to compensation under the Workers' Compensation Act 
1912-1973. 

(e) Where a worker is sick or has suffered injury during 
his annual leave and produces a certificate from a legally 
qualified medical practitioner that such sickness or injury 
necessitated confinement to home or hospital for seven 
continuous days or more, then the period covered by the 
certificate shall be considered to be sick leave subject to the 
provisions of this clause. Provided further, the worker 
concerned has sick leave credits available and the portion 
of annual leave coinciding with the paid sick leave shall be 
taken at a time convenient to the employer. 

(f) A rostered worker, proceeding on sick leave, shall be 
paid the shift and weekend penalties he would have received 
had he not proceeded on sick leave. 



Appendix—Rostering Provisions. 
1. The parties are committed to a review of the present 

rostering arrangements as part of the 4% second tier 
agreement. 

2. Further to the above, and acknowledging provisions of 
the existing Hours and Rostering clause of this award, 
the parties agree to examine variations to existing 
rostering arrangements. These new arrangements will 
be designed to improve productivity and efficiency in 
the workplace and enhance patience care. 

3. The arrangements to be considered shall include: 
(a) actual hours of 38 hours per week or 76 hours per 

fortnight. 
(b) a four week cycle of 19 days of eight hours each 

with 0.4 of one hour each day worked accruing as 
an entitlement to take the 20th day in each cycle 
as a day off and paid for as though worked. 

(c) actual hours of 76 hours over nine days per 
fortnight with the 10th day to be taken as an 
unpaid rostered day off. 

(d) actual hours of 40 per week or 80 per fortnight 
with two hours of each week's work accruing as 
an entitlement to a maximum of 12 days off in 
each 12 month period. 

(e) any other method as agreed between the employer 
and the union. 

4. The employer shall notify employees of any proposed 
roster changes no less than 30 days prior to the 
proposed date of implementation. 

5. The proposed roster variations for each site or subsite 
shall be explained to the employees concerned at the 
time of notification of change. 

The affected parties (i.e. site management and 
employees) will then consult with each other with a 
view to agreeing to the proposed roster. 

6. Where agreement cannot be reached, the issues may be 
referred to the Western Australian Industrial Relations 
Commission for conciliation and, if necessary, arbitra- 
tion. 

7. The provisions of this appendix shall not apply to 
rostering clauses contained within the Hours and 
Rostering clause of the award. 

8. Where a dispute is not notified to the Western 
Australian Industrial Relations Commission within the 
30 day notice period outlined in Clause 5, the roster 
may be implemented. 

Schedule A 
Notwithstanding the provisions of Clause 29.—Wages of 

this award the following annual salaries shall apply in lieu 
thereof to the positions described herein: 

Directors of Nursing—Level 5 
Grade 1—$46,125 
Esperance Community Nursing Home 
Grade 2—$49,200 
Dean Lodge 
McDougall Park Nursing Home 
Rockingham Nursing Home 

Schedule of Respondents. 
Alfred Carson Hospital, Claremont 
Annesley Private Hospital, Mt. Lawley 
Bethesda Hospital (Inc.), Claremont 
Braille Society for the Blind of W. A. (Inc.), Victoria Park 
Claudia Hicks Lodge, Bentley 
Deloraine Rest Home, Mt. Lawley 
K win ana Maternity Hospital, Calista 
Lady Lawley Cottage by the Sea, Mosman Park 
Maurice Zeffert Memorial Home, Yokine 
Nadezda Hospital, Innaloo 
St. Anne's Nursing Home, Mt. Lawley 
St. John of God Hospital, Subiaco 

Vailima Convalescent Hospital, Narrogin 
Dated at Perth the 22nd day of July, 1966. 

PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 
No. 27 of 1971. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 26th day of October, 1994. 

J. CARRIGG. 
Registrar. 

PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 
AWARD NO. 27 OF 1971 

1.—Title. 
This award shall be known as the "Private Hospital 
Employees' Award, 1972" and replaces Award No. 26 of 
1956. 

1A.—State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that any 
variation to its terms on or from the 24th day of December, 
1993, including the Arbitrated Safety Net Adjustment of up 
to $8.00 per week, shall not be made except in compliance 
with the Principles set down by the Commission in the 
Reasons for Decision in Matter No. 1457 of 1993. 

2.—^Arrangement. 
1. Title 

1A. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Area 
5. Iferm 
6. Definitions 
7. Hours 
8. Rosters 
9. Allowances and Special Provisions 

10. Overtime 
11. Shift Work 
12. Weekend Rates 
13. Fares and Motor Vehicle Allowances 
14. Record 
15. Annual Leave 
16. Public Holidays 
17. Compassionate Leave 
18. Payment for Sickness 
19. Uniforms 
20. Laundry 
21. Accommodation 
22. Payment of Wages 
23. Calculation of Penalties 
24. Contract of Service 
25. Higher Duties 
26. Deductions for Lodging 
27. Long Service Leave 
28. No Reduction 
29. Notices 
30. Under Rate Employees 
31. Part Time Employees 
32. Temporary Employees 
33. Representative Interviewing Employees 
34. Wages 
35. Minimum Wage 
36. Apprentices 
37. Maternity Leave 
38. Effect of 38 Hour Week 
39. Special Provisions—Nulsen Haven Association 
40. Location Allowances 
41. Payroll Deduction of Union Dues 
42. Dispute Settlement Procedures 
43. Introduction to Change 
44. Structural Efficiency Implementation Tasks 
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Schedule A—Parties to the Award 
Schedule B—Respondents 

**NQTE: Correction Order required for Cl. 2A., wrong 
month and year on Order"'* 

2A.—State Wage Principles—September 1989. 
It is a term of this award or industrial agreement that the 

union undertakes for the duration of the Principles deter- 
mined by the Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage 
Principles. 

2A.—State Wage Principles—September 1989. 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 1940 of 1989 not to pursue 
any extra claims award or overaward except when consistent 
with the State Wage Principles. 

3.—Scope. 
This award shall apply to all hospitals and workers 

employed therein (other than hospital and employees 
already covered by Industrial Awards or Agreements) 
performing work for the public and where patients are 
received for medical, surgical observation, rest or other 
treatment or care. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

The term of this award shall be for a period of three years 
as from the beginning of the first pay period commencing 
after the date hereof. 

6.—Definitions. 
(1) "Accrued Day(s) Off" means the paid day(s) off 

accruing to an employee resulting from an entitlement to the 
38 hour week as prescribed by Clause 7.—Hours of this 
Award. 

(2) "Orderly" means an employee who is not otherwise 
classified in this award. 

(3) "Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on Sunday. 

(4) "Casual Employee" means an employee engaged for 
a period of less than one month. Where the employment 
continues beyond one month, he/she shall be deemed to be 
a temporary employee from the end of that month. 

(5) "Tfcmporary Employee" means an employee engaged 
for a specific period or periods longer than one month but 
less than 12 months. 

(6) (a) "Maintenance Employee (Hospital Worker Level 
1)" means an employee whose principal duties consist of 
maintenance, servicing and repairs, of minor nature, to 
fitments, equipment, buildings or furniture and may include 
general yard, grounds, cleaning and rubbish removal duties 
or assisting a tradesperson. 

(b) "Maintenance Employee (Hospital Worker Level 3)" 
means an employee whose principal duties require the use 
of skills above and beyond those of an employee at Level 
1. Duties at level 3 may include repair and maintenance of 
equipment, buildings and building services; learning, re- 
cording and understanding daily log readings and any other 
duties as required which do not involve tradesperson or 
equivalent specialist skills. 

(c) Any employee who has been classified and paid as a 
Maintenance Employee (Hospital Worker Level 3), pursuant 
to Clause 34.—Wages of the said award until the 26 
November 1993, and who should now be classified at Level 
1 as a result of this Order, is to have the current wage rate 
maintained until the Level 1 rate equates to that employee's 
current wage rate. 

7.—Hours. 
(1) The ordinary working hours shall be an average of 38 

hours per week over any five days of the week, with no more 

than 10 hours per shift, worked over any one of the following 
cycles. 

(a) A four week cycle of nineteen days of eight hours each 
with 0.4 of one hour each day worked accruing as an 
entitlement to take the twentieth day in each cycle as a day 
off and paid for as though worked. 

Provided that an employee who, at the completion of a 
20 day work cycle, has not accrued sufficient hours to enable 
him/her to take a full paid shift off duty, shall continue 
passed the 20 day work cycle until sufficient hours have 
accrued to enable him/her to take a full paid shift off duty. 

(b) Actual hours of 76 hours over nine days per fortnight 
with the tenth day to be taken as an unpaid rostered day off. 

(c) Actual hours of 40 per week or 80 per fortnight with 
two hours of each week's work accruing as an entitlement 
to a maximum of twelve days off in each twelve month 
period. 

For the purposes of paragraph (c) the Accrued Days Off 
shall be taken in a minimum period of one week made up 
of five consecutive Accrued Days Off in conjunction with 
a period of annual leave or at a time mutually acceptable to 
the employer and the employee; or 

As single day absences at a time suitable to the employer 
and subject to 48 hours' clear notice given to the employee 
in accordance with Clause 8.—Rosters of this award. 

Notwithstanding the provisions of paragraph (c)— 
— where an employer and employee mutually agree 

Accrued Days Off may be taken in single day 
absences; 

— at the request of an employee an employer may 
agree to an Accrued Day Off being taken in a 
period of less than one day provided that the 
period of time off work shall be taken from the 
commencement of the employee's normal ros- 
tered shift or up to the conclusion of the 
employee's normal rostered shift. 

(2) In addition to subclause (1) by agreement between the 
employer and the Union a work cycle of 38 hours per week 
or 76 hours per fortnight or any other method agreed may 
be worked. 

(3) Any change in rostering arrangements will be 
designed to improve productivity, efficiency and cost 
effectiveness in the workplace. 

(a) Any proposed roster variations for each site or subsite 
shall be explained to the employees concerned and to the 
Union who will consider them. 

(b) The affected parties (i.e. site management and 
employees) will then consult with each other with a view 
to agreeing to the proposed roster. 

Provided that where the majority of employees affected 
by the proposed change agree the Union will not unreason- 
ably withhold its agreement. 

(c) Where agreement cannot be reached, the issues will 
be referred to the Western Australian Industrial Relations 
Commission for conciliation and, if necessary, arbitration. 

(4) The provisions of this clause shall apply to a part-time 
employee in the same proportion as the hours normally 
worked bear to a full-time employee. 

(5) At the discretion of the employer employees may be 
paid a rate of pay using a divisor of 38 hours per week in 
lieu of Accrued Days Off under the following conditions: 

(a) Where the employee works no more than 16 hours 
per week or two shifts per week; or 

(b) At the request of the employee. The employee 
may withdraw the request within 14 days of 
submitting it to the employer after which time it 
shall be binding on the employee. Such agreement 
shall remain in force for the period of employ- 
ment, provided that it can be revoked by agree- 
ment between the employer and employee. 

(6) An employer and employee may by agreement, 
substitute the accrued day off the employee is to take off for 
another day in which case the accrued day off shall become 
an ordinary working day. 
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(7) No employee shall be required to work in excess of 
five shifts per week or 10 shifts per fortnight. 

(8) An employee on day shift shall, where practicable, be 
allowed two days' continuous time off duty per week and 
on night shift shall, where practicable, be allowed two days' 
continuous time off duty per week or four days' continuous 
time off duty per fortnight. Provided that where the days off 
duty as specified are missed and not taken within four 
weeks, equivalent time shall be added to the annual leave 
of the employee. 

(9) (a) An employee changing from night shift to day 
shift, or from day shift to night shift, shall be free from duty 
during the 20 hours immediately preceding the commence- 
ment of the changed shift. 

(b) An employee changing from evening shift to day shift 
shall not be required to commence such duty until a period 
of 10 hours has elapsed since ceasing evening shift. 

(c) An employee shall not be rostered for duty until at 
least 10 hours have elapsed from when the previous rostered 
shift ended. 

(d) The provisions of this subclause shall not apply if the 
employee is required to perform duty to enable the nursing 
services of the hospital to be carried on when an employee 
is absent from duty or in an emergency or where the 
employer and the Union mutually agree to vary the 
provisions of this subclause. 

(10) (a) Meal breaks shall not be less than 30 minutes and 
shall not be counted as time worked. Provided that where 
an employee is called on duty during a meal time the period 
worked shall be counted in the ordinary working hours of 
the shift. Provided further, that where the employee is 
required to be on call for the whole of the shift, a meal break 
shall be taken in the employer's time. 

(b) No more than three breaks shall be allowed in any one 
shift, including meal breaks. Unless the employer and 
employee mutually agree to work up to six hours without 
a meal break the employee shall not work for more than five 
hours without a meal break. 

(11) Morning and afternoon tea breaks of not more than 
seven minutes shall be allowed without deduction of pay at 
a time convenient to the employer. 

(12) Where an employee is required to travel as part of 
his/her duty such travelling time shall be considered as part 
of his/her working time and there shall be no reduction in 
respect thereof. 

(13) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave Provisions published 
in Volume 66 of the Western Australian Industrial Gazette 
at pages 1 to 4, the accrued days off standing to the credit 
of the employee at the date of transmission from service with 
the transmittor shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(14) Notwithstanding anything to the contrary in this 
award, and at the option of the employer, employees 
employed in clinics or departments which function during 
the normal clerical hours of duty may be granted hours of 
duty together with public holidays, annual leave and 
overtime as are generally applicable to the clerical staff 
employed in the said clinics or departments. The daily hours 
of duty shall include a break of not more than one hour for 
lunch and such time shall not be included as part of the 
normal working week of 40 hours. 

(15) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the Western Australian Industrial Relations Commission. 

(16) The ordinary hours of work shall be 37.5 per week 
for Play Supervisors to be worked as not more than eight 
hours per day between the hours of 7.00am and 6.00pm, 
Monday to Friday inclusive. Such hours shall be worked 
continuously except for meal breaks. 

8.—Rosters. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the employees concerned. 
(2) Such roster shall be written in ink, shall denote the 

hours to be worked by each employee and shall be open for 
inspection by a duly accredited representative of the Union 
at all reasonable times. 

(3) The roster shall be posted at least 48 hours before it 
comes into operation and may be altered by 48 hours' notice, 
but this shall not prevent a part time employee working 
additional shifts in accordance with subclause (5) of Clause 
31.—Part Time Employees of this award. 

(4) A roster for accrued days off may allow an employee 
to take accrued days off before they become due. 

9.—Allowances and Special Provisions. 
In addition to the rates prescribed in Clause 34.—Wages 

of this award, the following allowances shall be paid: 
(1) Orderlies assisting in autopsy—$22.40 per ca- 

daver. 
(2) At any hospital where employees are required to 

work outside, they shall be provided with protec- 
tive clothing which shall include the provision of 
hats in summer and waterproof coats and hats in 
wet weather. 

10.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed in 
Clause 7.—Hours or Clause 31.—Part-Time Employees of 
this Award on any day the employee is rostered on duty, and 
except as hereinafter provided, shall be paid for at the rate 
of time and one half for the first two hours and double time 
thereafter. Such rates shall be calculated on an employees 
hourly award rates. 

(2) In lieu of payment for overtime, and by agreement 
between the employee and the employer, time off equivalent 
to the time worked may be granted when overtime is 
occasioned through the failure of another employee to report 
for duty, except where a full additional shift is required, 
when overtime rates shall apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 7.—Hours or Clause 31.—Part- 
Time Employees shall be paid for at the rate of double time. 

(4) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of the required daily hours of work the employee 
shall be provided with a meal free of cost or shall be paid 
the sum of $5.40 as meal money. 

This subclause shall not apply where the employee has 
been advised of the necessity to work overtime on the 
previous day or earlier. 

(5) An employee who has completed his usual hours of 
duty and has left the job and who is recalled to work after 
the usual ceasing time, shall be paid a minimum of three 
hours at overtime rates. 

(6) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that the employee 
shall have at least 10 consecutive hours off duty between the 
work of successive days. 

11.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 12.5% 

of the ordinary wage shall be paid for the time worked on 
afternoon or night shift as defined hereunder: 

(a) Afternoon shift commencing between 12.00 noon 
and 6.00 p.m. and finishing at or after 6.00 p.m. 

(b) Night shift commencing between 6.00 p.m. and 
4.00 a.m. 

(2) A loading of 18.75% of the ordinary wage shall be 
paid for time worked on permanent afternoon or night shifts 
provided that in the case of an employee who works 
permanent afternoon or night shifts at his own request the 
provisions of subclause (1) hereof shall apply. 
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(3) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(a) Subject to subclause (b) hereof a loading of 15% 
of the ordinary wage shall be paid for the time 
worked on afternoon or night shift as defined 
hereunder: 

(i) Afternoon shift commencing between 12.00 
noon and 6.00pm and finishing at or after 
6.00pm. 

(ii) Night shift commencing between 6.00pm 
and 4.00am, 

(b) A loading of 18.75% of the ordinary wage shall 
be paid for time worked on permanent afternoon 
or night shifts provided that in the case of an 
employee who works permanent afternoon or 
night shifts at their own request the provisions of 
subclause (a) hereof shall apply. 

12.—Weekend Rates. 
(1) An employee shall be paid for ordinary hours worked 

between midnight on Friday and midnight on Sunday at the 
rate of time and one half. 

(2) (a) The following provisions shall apply in lieu of the 
foregoing for the period on and from 1 July, 1991 pending 
a decision of the Western Australian Industrial Relations 
Commission with respect to the provisions of this clause. 

(b) An employee shall be paid for ordinary hours worked 
between midnight on Friday and midnight on Saturday at the 
rate of time and one half and between midnight on Saturday 
and midnight on Sunday at the rate of time and three 
quarters. 

13.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/her normal 

working hours by his/her employer to work outside his/her 
usual place of employment the employer shall pay the 
employee any reasonable travelling expenses incurred 
except where an allowance is paid in accordance with 
subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of his/her duties 
he/she shall be paid an allowance not less than that provided 
for in the schedule set out hereunder. Notwithstanding 
anything contained in this subclause the employer and the 
employee may make any other arrangements as to car 
allowance not less favourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the 1st day of July and end on the 30th day of June next 
following. 

Rates of hire for use of employee's own vehicle on 
employer's business. 

Schedule 1—Motor Car Allowance 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per kilometre Over 1600 cc 1600ce 

2600 cc -2600 cc & Under 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of 23.5" South Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2—Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 17.1 

14.—Record. 
(1) Each employer bound by this award shall maintain a 

record containing the following information:— 
(a) The name and address given by each worker 

subject to this award. 

(b) The date of birth of the worker if paid as a junior 
worker. 

(c) The date on which each worker commenced 
employment with that employer. 

(d) The classification and "year of employment" of 
the worker and whether the worker is employed 
full time, part time or casual. 

(e) The commencing and finishing time of work each 
day, together with any periods between those 
times when the worker was not required to work. 

(f) The total number of ordinary hours and the total 
number of overtime hours worked each day. 

(g) The wages and any allowances paid to each 
worker each pay period and any deductions made 
therefrom. 

(2) (a) The record shall be kept at one establishment and 
in date order so that the inspections referred to in subclause 
(3) of this clause may be made with respect to any period 
in the twelve months preceding the date of inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provisions of this 
paragraph shall not relieve the employer of the obligations 
contained elsewhere in this clause. 

(3) (a) Subject to this clause, the record shall be available 
for inspection by any officer of the union or other authorised 
representative of the union between the hours of 9.00 a.m. 
and 5.00 p.m. Monday to Friday inclusive, at such time and 
date as requested by the union. 

(b) The officer of the union or other authorised 
representative of the union shall be permitted reasonable 
time to inspect the record and, if required, take an extract 
or copy of any of the information contained therein. 

(c) The employer shall permit each worker to inspect the 
record as it relates to that worker either at the time of 
payment of wages or at such other time as may be mutually 
convenient. The employer shall not unreasonably withhold 
the record from inspection by the worker. 

(4) (a) If, for any reason, the record is not available for 
inspection at the time and date requested, the union and the 
employer or his agent may fix a mutually convenient time 
for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union may advise the employer in writing that it requires to 
inspect the record in accordance with the provisions of this 
award and shall specify the period contained in the record 
which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record at a 

place more than 35 kilometres from the G.P.O. 
Perth, shall send a copy of that part of the record 
specified to the office of the union, and, 

(ii) Employers who normally keep the record at a 
place less than 35 kilometres from the G.P.O. 
Perth shall make the record available to the union 
at a time specified by the union. 

(d) In the event of a demand made by the union which the 
employer considers unreasonable, the employer may apply 
to die Industrial Commission for direction. An application 
to the Industrial Commission made by an employer for 
direction will, subject to that direction, stay the requirements 
contained elsewhere in this subclause. 

(5) In addition to the foregoing, the employer shall 
maintain for the duration of the employees employment, a 
record in respect of each employee showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that the 
business is sold or transmitted. 
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15.—Annual Leave. 
(1) (a) Except as hereinafter provided a period of six 

consecutive weeks' leave shall be allowed to an employee 
by the employer after each period of twelve months' 
continuous employment with such employer. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employee employed regularly in a 
non-client related position including gardener, machinist, 
maintenance employee and storeperson who is not required 
to be available to work on any public holiday named in 
clause 16.—Public Holidays of this award, shall be provided 
a period of four consecutive weeks' leave after each period 
of 12 months' continuous employment with such employer. 

Provided that such an employee shall be paid in 
accordance with subclause (3) of Clause 16.—Public 
Holidays of this award for all public holidays. 

(c) Where pursuant to paragraph (3) of subclause 
2.—Long Service of the Long Service Leave provisions 
published in Volume 65 of the Western Australian Industrial 
Gazette at pages 1 to 4 the period of continuous service 
which an employee has had with the transmitter (including 
any such service with any prior transmitter) is deemed to be 
service of the employee with the transmittee then that period 
of continuous service shall be deemed to be service with the 
transmittee for the purposes of this clause. 

(2) Prior to commencing leave each employee shall be 
paid for that period of leave as follows: 

(a) Where an employee has worked less than the full 
time hours per week specified in Clause 7.— 
Hours of this award over the accrual period for 
which annual leave is being taken the hours for 
which payments is made shall be calculated on an 
average of the number of hours worked per week 
during the accrual period. 

(b) At the rate of wage the employee would have 
received had she/he not proceeded on leave. In the 
case of rostered employees that wage shall include 
the shift work and the weekend penalties that 
employee would have received had she not 
proceeded on leave. 

Where it is not possible to calculate the shift 
and weekend penalties the employee would have 
received the employee shall be paid the average 
of such payments made each week over the four 
weeks prior to taking the leave; or 

(c) At the rate of wage shown in Clause 34.—Wages 
of this award for her/his class of work and in 
addition be paid a loading of 17.5% of that wage 
for 2/3rds of any leave due in each year and for 
the remaining l/3rd of the leave due in each year 
be paid according to paragraph (b) of this 
subclause, whichever is the greater. 

(d) Provided that employees to whom subclause (5) 
of this clause applies may be paid a loading of 
17.5% for 5/7ths of any leave due in each year in 
lieu of the 2/3rds of any leave due in each year. 

(e) Provided further that the 17.5% loading prescribed 
by this subclause shall not be paid on proportion- 
ate annual leave on termination. 

(3) (a) Except as provided in part (b) of this subclause, 
if after one month's continuous employment, an employee 
lawfully terminates her employment, or her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 4.62 hours pay at the 
rate prescribed by subclause (2) of this clause in respect of 
each complete week of continuous service for which annual 
leave has not already been taken. 

Provided that employees to whom subclause (5) of this 
clause applies, shall be paid for such additional days leave 
as have accrued due under that subclause at the date of such 
termination. 

(b) An employee who is dismissed for a misconduct 
which occurred after the completion of a 12 month 
qualifying period, but before she has taken leave in respect 

of that qualifying period, shall be given payment in lieu of 
that leave. 

(4) (a) The annual leave prescribed in subclause (1) of this 
clause may be split into more than one portion: 

(i) Where the 12 accrued days off are taken in 
conjunction with annual leave, by the employer 
once per annum provided that no portion is less 
than two weeks. 

(ii) By agreement between the employer and em- 
ployee. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred to 
the W.A. Industrial Relations Commission for determina- 
tion. 

(5) (a) Shift employees (i.e. employees who rotate 
afternoon and/or night shift with day shift as defined in 
clause 11) shall be granted an additional week's leave; 
provided that for employees whose shifts are not subject to 
regular rotation, one working day's additional leave (with 
a maximum of five working days) for each 35 shifts actually 
worked on afternoon and/or night shift shall be granted 
provided further that employees who have completed 155 
shifts on afternoon and/or night shift shall be granted the 
additional week. 

This subclause shall apply to employees engaged before 
12 April, 1990 who were in receipt of additional annual 
leave days as prescribed by this subclause on a no reduction 
basis, and shall continue in force until 12 April, 1997. 

(b) Shift employees who in each roster period rotate 
afternoon and/or night shift with day shift shall be granted 
an additional weeks leave. Provided that for employees 
whose shifts are not subject to regular rotation one days 
additional annual leave shall be accrued for each thirty 
afternoon or night shifts worked to a maximum of 5 annual 
leave days each twelve months. 

This subclause shall apply to all new employees engaged 
on or after 12 April 1990. 

(6) Any time in respect of which an employee is absent 
from work, except time for which that employee is entitled 
to claim paid sick leave or unpaid sick leave up to three 
months, or the first calendar month of any absence on 
workers' compensation, or any absence on annual leave, 
long service leave or compassionate leave, shall not count 
for the purpose of determining annual leave entitlements. 

(7) Before going on annual leave, each employee shall be 
given at least two weeks' notice of the date such leave is to 
commence. 

(8) (a) The annual leave prescribed by this clause may be 
given and taken before the completion of 12 months 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with this 
suMause and if the period of leave so taken exceeds that 
which would become due pursuant to subclause (3) of this 
clause the employee shall be liable to pay the amount 
representing the difference between the amount received by 
him for the period of leave taken in accordance with this 
subclause and the amount which would have accrued in 
accordance with subclause (3) of this clause. The employer 
may deduct this amount from moneys due to the employee 
by reason of the other provisions of this award at the time 
of termination. 

(9) The provisions of this clause shall not apply to casual 
employees. 

(10) When an employee proceeds on the first four weeks' 
of the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. Accrual towards an Accrued Day(s) Off shall 
continue during any other period of annual leave prescribed 
by this clause. 
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16.—Public Holidays. 
(1) An employee who works on any public holiday named 

herein or day observed in lieu thereof, shall be paid a loading 
of 50% of the ordinary wage for the time worked in ordinary 
hours on that day. 

(2) For the purposes of this clause the following days shall 
be Public Holidays: New Year's Day, Australia Day, Good 
Friday. Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. 

(3) An employee who is not required to work on any 
public holiday named in this clause or day observed in lieu 
thereof, shall be entitled to a day's leave and shall be paid 
the ordinary rate of wage the employee would receive for 
the hours usually worked. 

17.—Compassionate Leave. 
(1) An employee shall, on the death within Australia, of 

a wife, husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child 
or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee in 
two ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any case 
where the employee concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, worker's compensation, leave without pay 
or on a public holiday. 

(3) An employee shall not be entitled to claim payment 
for compassionate leave on a day when that employee is 
absent on an Accrued Day(s) Off in accordance with the 
provisions of subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

(4) An employee, whilst on compassionate leave pre- 
scribed by this clause shall continue to accrue an entitlement 
to an Accrued Day(s) Off as prescribed in subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

18.—Payment for Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in any one year of service. 

(3) lb be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and die estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em- 
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa- 
nied by such certificate. Provided that where an employee 
has had two absences on paid sick leave adjacent to other 
days off duty within a period of twelve months the employer 
may request in writing that any further absences adjacent to 
days off be accompanied by such certificate. Provided that 
this request shall remain in force until the employee has 
completed a continuous period of twelve months without 
such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
15.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 15.—Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 64 of the Western Australian Industrial Gazette 
at pages 1-4, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) An employee shall not be entitled to claim payment 
for non-attendance on the ground of personal ill-health or 
injury nor will the employee's sick leave entitlements be 
reduced if such personal ill-health or injury occurs on a day 
when an employee is absent on an Accrued Day Off in 
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accordance with the provisions of subclauses (1) and (2) of 
Clause 7.—Hours of this award unless such illness is for a 
period of seven consecutive days or more and in all other 
respects complies with the requirements of subclause (5) 
hereof. 

(10) An employee whUst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this award. 

19.—Uniforms. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available for 
use by each employee but such uniforms shall at all times 
remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer may 
pay an allowance of $3.95 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the employer, 
according to type or colour or according to the exclusion of 
ordinary clothing or footwear, to be worn. 

(4) Aprons shall be provided for all employees on the 
kitchen staff. 

(5) Liberty is reserved to the parties to apply as to the 
amount of the allowance as prescribed in subclause (2) of 
this clause. 

(6) Subject to the provisions of subclause (5) no claim 
shall be made to amend the provisions of this clause before 
1 July, 1988. Except that in the case of employees of Silver 
Chain Nursing Association Inc. the date of 1 April, 1988 
shall apply in lieu of 1 July, 1988. 

20.—Laundry. 
(1) All clothing forming part of a uniform shall be 

laundered free of cost to the worker. 
(2) Where the uniform of any employee cannot be 

laundered at the hospital an allowance of $1.00 per week 
shall be paid to the employee. 

21.—Accommodation. 
(1) Resident employees shall be provided with suitable 

health accommodation. The union secretary or his nominee 
shall be permitted to inspect the accommodation at 
reasonable times and in the event of a dispute arising with 
respect to the suitability of the accommodation it shall be 
referred to the Board of Reference for decision. 

(2) Whether an employee lives in or not shall be left to 
the decision of the employer. 

(3) A sitting-room suitably furnished and sufficiently 
large to accommodate the resident staff shall be provided for 
the common use provided that this shall apply only where 
there are four or more domestics employed and living in. 

(4) Laundry facilities shall be available to all resident staff 
for the laundering of private clothes. 

(5) Suitable dressing-rooms shall be provided for all 
non-resident staff. 

22.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or cash 

at the employer's discretion following consultation with the 
employees. 

(2) (a) (i) Where the employer requires the employee to 
establish an account for the purpose of receiving his/her 
wages the employee shall pay the costs associated with the 
establishment and maintenance of such accounts. 

(ii) The employer may require such an account to be 
established at a major bank or building society. 

(b) In respect of transfer fees associated with the transfer 
of funds from the employer's bank to any other bank or 
financial institution, such fees shall be paid by the employer. 

(3) In the case of payment by cheque the employer shall 
arrange encashment facilities at a branch of a bank in close 
proximity to the place of work. Where it is impractical for 
the employee to cash the cheque on pay day, reasonable 
access to the facility shall be allowed by the employer, 
during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 minutes, 
overtime rates shall apply, provided that in the case of an 
employee rostered for duty on that day, the 30 minute period 
shall commence from the employee's finishing time. 

(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction in 
writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) the rate of wage 
(b) the hours worked, including overtime 
(c) the gross wage 
(d) the net wage 
(e) any allowances paid 
(f) any deductions made 
(g) the composition of any annual leave payment 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages may 
be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination of 
employment, the employer shall pay to the employee all 
moneys earned by or payable to the employee before the 
employee leaves (he hospital or the same shall be forwarded 
to the employee by post on the next working day following 
the termination. 

(9) Where the employee terminates his or her employment 
without notice as required in subclause (2) of Clause 
21.—Contract of Service of this Award, the employer shall 
forward as soon as reasonably possible all moneys earned 
by or payable to such employee to that employee by post 

(10) If an employee fails to collect his wages on the 
appointed day, such wages shall thereafter be available for 
collection (at previously notified times) during office hours. 

(11) Accrued Days Off which accrue prior to the first pay 
period commencing on or after the 14th July, 1988 shall be 
paid as follows: 

(a) An employee who regularly performs shift or 
weekend work shall be paid for accrued days off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked 
during which the leave was accumulated and shall 
be paid at the rate applicable at the time the leave 
is taken. 

(b) An employee who performs shift or weekend 
work irregularly shall be paid for accrued days off 
the average of shift or weekend penalties paid in 
the preceding month. 

(12) Accrued Days Off which accrue from the first pay 
period commencing on or after the 14 July, 1988 shall be 
paid at the ordinary rate of wage, exclusive of penalties, 
which an employee would normally receive for his/her class 
of work. 

23.—Calculation of Penalties. 
Where an employee works hours which would entitle that 

employee to payment of more than one of the penalties 
payable in accordance with Clause 10.—Overtime, Clause 
11.—Shift Work, Clause 12.—Weekend Rates and Clause 
16.—Public Holidays, only the highest of any such penalty 
shall be payable. 

24.—Contract of Service. 
(1) The contract of service period shall be: 

(a) one hour for casual employees; 
(b) two weeks for all other employees. 

(2) An employee may be engaged on a probationary 
period of not longer than three months during which time 
it will be possible for either the employer or employee to 
terminate the contract of service with one day's written 
notice. 
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(3) The contract of service may be terminated by either 
the employer or employee by giving: 

(a) notice of one hour for casual employees 
(b) written notice of two weeks for all other employ- 

ees 
(4) Where an employee does not give the required period 

of notice of termination of services the wages payable for 
the contract of service period may be forfeited at the 
discretion of the employer. 

(5) The employer may pay the wages payable for the 
contract of service period in lieu of notice of termination 
being given by either the employer or employee. 

(6) The services of an employee may be terminated for 
serious misconduct without prior notice. In such circum- 
stances the employer is required to pay all moneys owing 
up to the date of dismissal. 

(7) (a) An employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training provided that such duties are not 
designed to promote de-skilling. 

(b) An employer may direct, pursuant to paragraph (a) of 
this subclause, an employee to carry out such duties and use 
such tools and equipment as may be required provided that 
the employee has been properly trained in the use of such 
tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) of this subclause shall be consistent 
with the responsibility of the employer to provide a safe and 
healthy working environment in accordance with the 
provisions of the Occupational Health, Safety and Welfare 
Act 1987 and Regulations. 

25.—Higher Duties. 
(1) An employee who is capable of performing and does 

perform all duties of a position which carries a higher rate 
of pay than that which he or she usually performs shall be 
entitled to the higher rate whilst so engaged. 

(2) Provided that payment for higher duties shall not 
apply to an employee required to act in another position 
whilst the permanent employee is on a single accrued day 
off as prescribed by subclause (2) of Clause 7.—Hours of 
this award. 

26.—Deductions for Lodging. 
(1) Where employees are provided with Board and/or 

Lodging by the employer, the following charges, or 
deductions as the case may be, may be made by the 
employer:— 

Lodging $14.90 per week 
Lodging for employees sharing 

rooms $7.50 per week 
Lodging for self contained fur- 

nished single accom- 
modation within hospital 
grounds $24.60 per week 

For the purposes of this clause "Lodging" means a room 
constituting a bedroom, together with communal toilet, 
laundry and sitting room facilities. 

(2) (a) The amounts herein prescribed shall be varied as 
the result of State Wage Case variations to the rate of wage 
for a Registered General Nurse (First Year) under the 
Nurses' (Mvate Hospitals) Award, by the same proportion 
and at the same time. 

(b) Any variation to the lodging charges shall be 
calculated to the nearest ten cents. 

27.—Long Service Leave. 
(1) The long service leave conditions as determined by 

the W.A. Industrial Relations Commission for private 
industry generally in this State and as they are from time to 
time published in the Western Australian Industrial Gazette 
are hereby incorporated and shall form part of this award. 

(2) (a) Notwithstanding the foregoing and subject to 
paragraphs (b) and (c) of this subclause, in the case of 
employees employed by the Spastic Welfare Association of 
W.A.(Inc.) and the Association for the Blind of W.A. (Inc.) 

the long service leave conditions applying from time to time 
to Government wage employees shall be applied. 

(b) Provided that the qualifying service for the second 
period of leave shall be seven years in lieu of ten years and 

(c) Provided that the qualifying service prior to January 
1, 1979 shall accrue leave in accordance with subclause (1) 
of this clause and qualifying service subsequent to that date 
shall accrue leave in accordance with paragraphs (a) and (b) 
of this subclause. 

(d) An employee to whom this subclause applies shall be 
entitled to long service leave when the total amount of leave 
accruing by the operation of paragraph (c) of this subclause 
equals thirteen weeks. 

(3) When an employee proceeds on long service leave 
there will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 
this award. 

28.—No Reduction. 
Nothing contained in this award shall operate to reduce 

the wage of any worker who at the date of this award is being 
paid a higher rate of wage than the minimum prescribed for 
his or her class of work. 

29.—Notices. 
Space shall be provided in the workers' dining rooms or 

lunch rooms for the purpose of posting union notices and a 
copy of this award. 

30.—Under-Rate Employees. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum rate of wage prescribed herein 
for his or her class of work, may be paid such lesser wage 
as may be agreed upon in writing between the Union and 
the employer. 

(2) In the event of no agreement being arrived at the 
matter shall be referred to the Board of Reference for 
decision. 

(3) In the event of the matter being referred to the Board 
of Reference, and pending the Board's decision, the worker 
may be employed at the proposed lesser rate. 

31.—Part-time Employees. 
(1) Notwithstanding anything contained herein, an em- 

ployer shall be at liberty to employ part-time employees. 
(2) Part-time employees shall be remunerated at a weekly 

rate pro-rata to the rate prescribed for the class of work on 
which they are engaged only in the proportion which then- 
ordinary weekly hours bears to 40. 

(3) Part-time employees shall be allowed annual leave and 
sick leave in the same manner as full time employees. 
Payment for such leave shall be in the same ratio as their 
ordinary weekly hours, averaged over the qualifying period, 
bear to 40. 

(4) (a) The laundry and uniform allowances prescribed in 
this award shall be paid pro rata to part time employees in 
the proportion that the hours worked each week bear to 40. 

(b) A part-time employee working 3 shifts or less each 
week shall be supplied with one uniform per shift each week. 

(5) A part time employee may work shifts additional to 
the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full time employee, where 
the employee has previously indicated a willingness to work 
extra shifts or where the extra shift was arranged prior to the 
completion of the employee's previous shift Provided that 
a part time employee shall not be required to work an extra 
shift 

32.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this award from time worked as if the 
employee was permanently employed, notwithstanding 
breaks in employment, and shall be entitled to receive or 
give, as the case may be, one week's notice of termination 
of the contract of service, and shall either be paid or forfeit, 
as the case may be, one week's pay if the required notice 
is not given. 



33.—Representative Interviewing Employees. 

(1) An accredited representative of the Union shall be 
entitled to enter the business premises of the employer and 
interview an employee subject to the following: 

(a) on arrival at the workplace the union representa- 
tive shall seek permission to enter the premises 
from the employer or his senior representative. 

(b) Agreement between the union representative and 
the employer shall be sought as to where and 
subject to what conditions the employee may be 
interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: 

On giving prior notice in writing or by telephone to 
the employer or his appointed representative, or failing 
that person being available, the most senior person in 
charge of the establishment, an accredited representa- 
tive of the Union shall be entitled to enter the business 
premises of the employer to interview an employee 
during the recognised meal period at the place at which 
the meal is usually taken, provided that this right shall 
not be exercised without the consent of the employer 
more than once in any one week, however the employer 
does not have the right to refuse the first occasion in 
any one week provided prior notice has been given. If 
access has not been gained in accordance with the 
provisions of this clause then the union representative 
shall leave immediately upon a request from the 
employer or, his appointed representative or senior 
person in charge. 

34.—Wages. 

(1) The minimum weekly rate of 
employees covered by this award shall be 
the Arbitrated Safety Net Adjustment 
expressed hereunder: 

HOSPITAL WORKER LEVEL 1: 
Comprehends the following 
classes of work: 
Car Park Attendant 
Cleaner 
Dining Attendant 
Domestic 
Gardener (other) 
Ironer and Presscr 
Kitchen Assistant 
Laundry Assistant 
Orderly (other) 
Pantry Assistant 
Hotel Services Assistant 
Yard Assistant 
Ward Assistant 
Maintenance Employee 
1st Year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 2: 
Comprehends the following classes of 
work: 
Machinist 
House Parent 
Gardener (only one employed) 
Orderly (handling patients) 
Pint Laundry Worker 
(where more than 1 employed) 
Washing Machine Attendant 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 3: 
Comprehends the following classes of 
work: 
Shaving Orderly 
Theatre Assistant 
Security Attendant 
Theatre Orderly 
Call Room Orderly- 
Menu Assistant 
Gardener (Herbicide and Propagator) 
Machinist (who cuts and fits) 
Boiler Firing Orderly 
CSSD Assistant (1st year of employment) 
TSSU Assistant (1st year of employment) 
Maintenance Employee 
la year of employment 
2nd year of employment 
3rd year of employment and thereafter 

wage payable to 
the Base Rate plus 
(ASNA) Payment 

HOSPITAL WORKER LEVEL 4: 
Comprehends the following classes of 
work: 
TSSU Assistant (2nd, Srd year of employ- 
ment and thereafter rate) CSSD Assistant 
(2nd, 3nJ year of employment and thereaf- 
ter rate) Cook (other) 
1st year of employment 
2nd year of employment 
3rd year of errqiloyment and thereafter 
HOSPITAL WORKER LEVEL 5: 
Comprehends the following classes of 
work: 
Cook (only) one employed 
Storeperson Driver (under 3 tonnes) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 6: 
Comprehends the following classes of 
work: 
Driver (over 3 tonnes) 
Bus Driver (less than 25 passengers) 
Canteen Supervisor 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 7: 
Comprehends the following classes of 
work: 
Bus Driver (over 25 passengers) 
Second Cooks 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 8: 
Comprehends the following classes of 
work: 
Senior Food Service Attendant 

(Hospitals less than 100 beds) 
Deputy Head Orderly 
Machinist Tradesperson 
Horticulturist 
First Cook (where more than one cm- 
ployed) 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 9: 
Comprehends the following classes of 
work: 
Tradesperson Cook 
Senior Food Services Attendant 

(more than 100 beds) 
Head Gardener 
Catering Supervisor 
Laundry Supervisor 
Head Orderly 
Domestic Supervisor/Housekeeper 
Cleaning Services Supervisor 
Linen Services Supervisor 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 
HOSPITAL WORKER LEVEL 10: 
Comprehends the following classes of 
work: 

ASNA Minimum 
Payment Weekly 

Rate 
S $ 

Chef 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

475.50 
481.90 
488.00 

8.00 
8.00 
8.00 

483.50 
489.90 
496.00 

369.80 
374.30 
378.30 

8.00 
8.00 
8.00 

377.80 
382.30 
386.30 

(2) (a) 

(b) 

Play Supervisor (Lady 
Lawley Cottage) 
1st year of employment 
2nd year of employment 
3rd year of employment 
and thereafter 
Supervisor (Lady 
Lawley Cottage) 

366.20 
403.80 
424.60 

445.30 

8.00 
8.00 
8.00 

8.00 

374.20 
411.80 
432.60 

453.30 

8.00 396.20 
8.00 400.30 

(3) Junior Hospital Employees 

The minimum rate of wage payable to Junior Hospital 
Employees shall be the following percentage of the 
prescribed wage for an adult employee in her first year of 
employment doing the same class of work. 

% 
Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

(4) General Conditions: 

(a) The ordinary wages of any employee, placed in 
charge of three or more employees, shall be 
increased by $14.20 per week. 

(b) Where the term "year of employment" is used in 
this clause, it shall mean all service whether full 
time or part time and regardless of the class of 
work with that employer. 
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Such service shall be calculated in periods of 
calendar years from the date of commencement of 
work with the employer and by automatic progres- 
sion subject to satisfactory service. 

Provided that in determining the rate of wage 
of an employee nineteen years of age and over, 
service prior to attaining the age of nineteen years 
shall not be counted in determining the total 
service of an employee for the purpose of this 
clause. 

(c) A casual employee shall be paid a loading of 
twenty five percent over the rates specified in this 
clause. 

(d) The hourly rate of wage for each employee shall 
be calculated by dividing the weekly rate herein 
expressed as follows: 

(i) for an employee working an average of 38 
hours per week by dividing the weekly rate 
herein expressed by 40; or 

(ii) for an employee actually working 38 hours 
by dividing the weekly rate herein expressed 
by 38; or 

(iii) for an employee employed in a classification 
prescribed in subclause (2) of this clause by 
dividing the weekly rate therein expressed by 
37.5. 

35.—Minimum Wage. 
Minimum Wage—Adult Males and Females: 
Notwithstanding the provisions of this award, no em- 

ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
S275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

36.—Apprentices. 
(1) Subject to the provisions of this clause the Apprentice- 

ship Regulations, 1972, (hereinafter referred to as the 
"Apprenticeship Regulations" are incorporated in and form 
part of this Award. 

(2) Apprentices may be taken to the trade of cooking. 
(3) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the fraction 
being not less than one) journeymen and shall not be taken 
in excess of that ratio unless— 

(a) the union concerned so agrees; or 
(b) the Commission so determines after receiving a 

report from the appropriate Apprenticeship Advi- 
sory Board; or 

(c) The Commission so determines pursuant to 
regulation 39 of the Apprenticeship Regulations. 

(4) Except as hereinafter provided every agreement of 
apprenticeship shall be for a period of four years unless, with 
the approval of the Commission, that period is reduced or 
deemed to have been commenced prior to the date of the 
agreement, provided that: 

(a) Where the apprentice has completed the eleventh 
year of schooling and has obtained the High 
School Certificate or Junior Certificate of the 
Public Examinations Board or the Achievement 
Certificate from the Board of Secondary Educa- 
tion in such subjects as the appropriate Appren- 
ticeship Advisory Board determines and has the 
vocational aptitude for the trade concerned, he 

may be allowed a credit to reduce the period to 
three and a half years; and 

(b) Where the apprentice has completed the twelfth 
year of schooling and has obtained the the High 
School Certificate or Leaving Certificate of the 
Public Examinations Board in such subjects as the 
appropriate Apprenticeship Advisory Board deter- 
mines and has die vocational aptitude for the trade 
concerned, he may be allowed a credit to reduce 
the period to three years. 

(c) Apprentices registered on either four or three and 
a half year terms may on satisfactorily completing 
their Certificate of Trade Studies apply to the 
appropriate Apprenticeship Advisory Board for a 
reduction in their term of apprenticeship. The 
maximum reduction allowable shall be— 

(i) twelve months in the case of apprentices 
registered on four year terms, 

(ii) six months in the case of apprentices regis- 
tered on three and a half year terms. 

In no case shall reductions exceed the balance 
of term to be served. 

(5) Where classes are provided by the Technical 
Education Division of the Education Deapartment in the 
locality in which the apprentice is employed the hours of 
attendance at such classes shall be eight hours per week for 
three school years. 

(6) Apprentices Wages: The weekly wage rate shall be a 
percentage of the Tradesman's Rate as under: 

Percentage of 
Tradesman's 
Weekly Rate 

% 
(a) Four Year Term— 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) Three and a Half Year Tferm— 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three Year Tferm— 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesman's Rate" 
means the rate of wage payable to a tradesman 
cook as provided in clause 34—Wages of this 
award. 

37.—Maternity Leave. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc- 

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confinement, be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee 

but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 
twelve to 52 weeks and shall include a period of six weeks' 
compulsory leave to be taken immediately before the 
presumed date of confinement and a period of six weeks' 
compulsory leave to be taken immediately following 
confinement. 



74 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2839 

(b) An employee shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) An employee shall not be in breach of this order as 
a consequence of failure to give the stipulated period of 
notice in accordance with paragraph (c) hereof if such failure 
is occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be lengthened once 
only, save with the agreement of the employer, by the 
employee giving not less than 14 days' notice in writing 
stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth of a living 
child, it shall be the right of the employee to resume work 
at a time nominated by the employer which shall not exceed 
four weeks from the date of notice in writing by the 
employee to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then— 

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces- 
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confinement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi- 
fies as necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may take such 
paid sick leave as to which she is then entitled and such 
further unpaid leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certifies as necessary 
before her return to work, provided that the aggregate of paid 
sick leave, special maternity leave and maternity leave shall 
not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause shall 
be entitled to the position which she held immediately 

before proceeding on such leave or, in the case of an 
employee who was transferred to a safe job pursuant to 
subclause (3), to the position she held immediately before 
such transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award ' 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the rights of an 
employer in relation to termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of returning 

to her work by notice in writing to the employer given not 
less than four weeks prior to the expiration of her period of 
maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled to the 
position which she held immediately before proceeding on 
maternity leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), to the 
position which she held immediately before such transfer. 
Where such position no longer exists but there are other 
positions available for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on maternity 
leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in order to 
replace an employee exercising her rights under this clause, 
the employer shall inform that person of the temporary 
nature of the promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where her 
employment continues beyond the twelve months qualifying 
period. 
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(12) Effect of Maternity Leave on Accrued Day(s) Off 
(a) When an employee proceeds on maternity leave there 

will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 7.—Hours of 

(to) When an employee proceeds on maternity leave the 
employer may pay an employee the amount of hours accrued 
towards an Accrued Day(s) Off as prescribed in subclauses 
(1) and (2) of Clause 7.—Hours of this award. 

(13) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
Volume 66 of the Western Australian Industrial Gazette at 
pages 1-4, the entitlement to maternity leave as prescribed 
by this clause standing to the credit of the employee at the 
date of transmission from service with the transmittor shall 
stand to the credit of the employee at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

38.—Effect of 38 Hour Week. 
(1) Ibrmination 
(a) An employee subject to the provisions of subclause 

(1) of Clause 7.—Hours of this award who has not taken any 
Accrued Day(s) Off accumulated during a work cycle in 
which employment is terminated, shall be paid the total of 
hours accumulated towards the Accrued Day(s) Off for 
which payment has not already been made. 

(b) An employee who has taken any Accrued Day(s) off 
during a work cycle in which employment is terminated 
shall have the wages due on termination reduced by the total 
hours for which payment has already been made but for 
which the employee had no entitlement toward those 
Accrued Day(s) Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 
(i) Where an employee is on workers' compensation for 

periods for less than one complete 20 day work cycle, such 
employee will accrue towards and be paid for the succeeding 
Accrued Day Off following such absence. 

(ii) An employee will not accrue Accrued Day(s) Off for 
periods of workers' compensation where such period of 
leave exceeds one or more complete 20 day work cycle. 

(iii) Where an employee is on workers' compensation for 
less than one complete 20 day work cycle and an Accrued 
Day Off falls within the period, the employee will not be 
re-rostcred for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' compensation for 

periods for less than a total of 20 consecutive work days in 
a work cycle such employee will accrue towards and be paid 
for the succeeding Accrued Day(s) Off following such leave. 

(ii) Where an employee is on workers' compensation for 
periods greater than a total of 20 consecutive days in a work 
cycle such employee will have the period of workers' 
compensation added to the work cycle. 

(iii) Where an employee is on workers' compensation for 
greater than 20 consecutive work days and an Accrual Day 
Off as prescribed in subclause (1) of Clause 7.—Hours of 
this Award falls within the period the employee shall be 
re-rostered for another Accrued Day Off on completion of 
the 20 day work cycle following such absence. 

(3) Leave Without Pay 
An employee who is absent on any form of leave without 

pay shall not accumulate an entitlement to an Accrued Day 
Off for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave without pay. 

(4) Pay Out of Entitlements 
An employee whose hours are worked in accordance with 

Clause 7(l)(a) and who has accrued 12 Accrued Days Off, 
may by mutual written agreement be paid at the time of 
taking any annual leave, for any or all Accrued Day(s) Off 
then standing to the credit of that employee. Such payment 
will be in full discharge of any liability on the employer 

arising pursuant to Clause 7.—Hours of this award. An 
employee shall not otherwise be paid for Accrued Day(s) 
Off without actually taking them as days off. 

39.—Special Provisions—Nulsen Haven Association. 
The provisions of Part II of the Enrolled Nurses & 

Nursing Assistants (Private) Award No. 8 of 1978 shall 
apply to the employees covered by this award employed by 
the Nulsen Haven Association (Inc.), where those provisions 
conflict with the corresponding provisions of this award. 

40.—Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Per Week 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roeboume 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Tfelfer 
Tfeutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 
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(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren- 
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean— 

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre- 
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 

as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

41.—Payroll Deduction of Union Dues. 
(1) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed 

by employees. Where the employer requires a standard 
procuration form, that form shall be used. The procuration 
form on the Union Application for Membership form shall 
be deemed to comply with the requirements of this 
subclause. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's payclerk. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following receipt 
of a completed Payroll Deduction Authority form and 
continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) and (8) of 
this clause or until the Authority is cancelled in writing by 
the employee. 

(b) Where the Payroll Deduction Authority form au- 
thorises the employer to deduct union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of union 
subscription to be deducted. The employer shall implement 
any change to union subscriptions no later than one month 
after being notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an employee in 
any pay period, either inadvertently or as a result of an 
employee not being entitled to wages sufficient to cover the 
subscription, it shall be the employee's responsibility to 
settle the outstanding amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted, 
together with supporting documentation, to the relevant 
Union party to this award at such intervals as are agreed 
between the employer and the Union. 

(8) Notwithstanding the above— 
(a) deductions shall be at the employers' discretion. 
(b) deductions shall only be made if the employer and 

the Union can agree on a commission rate. 
(c) the employer may stop deductions in the event of 

Union commencing industrial action. 
(d) an exemption from the provisions of this clause 

shall be granted to an employer who notifies the 
Industrial Registrar that they object to the provi- 
sions of this clause being applied to them and 
forward a copy of such notice to the Union. 

(e) an existing employer wishing exemption from the 
provisions of this clause shall notify the Industrial 
Registrar as provided in subclause (1) hereof 
within 3 months of the coming into operation of 
this clause. 
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42.—Dispute Settlement Procedures. 
(1) Subject to the provisions of the Industrial Relations 

Act 1979 (as amended) any grievance, complaint or dispute, 
or any matter raised by the Union or a respondent and 
employees, shall be settled in accordance with the procedure 
outlined in this clause. 

(2) These procedures have been developed by agreement 
between the parties. The Union recognises the right and 
responsibility of Private Health Employers to provide 
uninterrupted and efficient services to the Community. The 
employer recognises the rights and responsibilities of the 
Union to represent its members in compliance with its rules. 

(3) The procedure is also intended to provide effective and 
speedy means for resolution of employee difficulties and 
problems. 

(4) Depending on the issues involved, the size of the 
organisation and the union membership of the employees 
concerned, a procedure involving the following stages of 
discussion shall apply. These, are: 

(a) discussions between the employee/s concerned 
and the immediate supervisors; 

(b) discussions involving the employee/s concerned, 
(and an elected on site union representative if 
requested), the employer representative or senior 
officer; 

(c) senior officer to resolve issue, if unable to refer 
to Senior Management. Employee may notify 
Union at this stage if desired; 

(d) discussions involving union officials and/or site 
union representatives and senior management 
representative(s). 

(5) Sensible time limits shall be allowed for the 
completion of the various stages of the discussions. At least 
seven days should be allowed for all stages of the 
discussions to be finalised. 

(6) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted without the 
dispute being resolved the parties may jointly or individu- 
ally refer the matter to the Western Australian Industrial 
Relations Commission for assistance in resolving the 
dispute. 

(7) Where the employer seeks to discipline an employee, 
or terminate an employee the following steps shall be 
observed: 

(a) In the event that an employee commits a misde- 
meanour, the employee's immediate supervisory 
or any other staff member so authorised, may 
exercise the employer's right to reprimand the 
employee so that the employee understands the 
nature and implications of their conduct. 

(b) The first two reprimands shall take the fonn of 
warnings and, if given verbally, shall be con- 
firmed in writing as soon as practicable after the 
giving of the reprimand. 

(c) Should it be necessary, for any reason, to 
reprimand an employee three times in a period not 
exceeding twelve months continuous service, the 
contract of service shall, upon the giving of that 
third reprimand, be terminable in accordance with 
the provisions of this award. 

(d) The status quo (i.e. the conditions applying prior 
to the issue arising) will remain until the issue is 
resolved in accordance with the procedure out- 
lined above. 

(8) In resolving issues of an industry wide nature 
discussions which may be initiated at the level specified in 
4(d) above between the appropriate Union official and the 
Employer, shall then be referred to the Health Care 
Management Committee of the Confederation of W.A. 
Industry by either or both parties. 

(9) For the purposes of this procedure: 
"employer" means the relevant officer nominated 

at each work site. 
"senior officer" means an officer nominated by 

management. 

"industry wide issues" include issues affecting 
more than one work site or claims seeking variations 
to an award. 

"work site" means as agreed between the parties. 
(10) The parties to this award are committed to 

implementing a new wage and classification structure. 
To allow this to occur in an orderly and efficient manner 

the parties agree that when the award is varied to insert a 
new wage and classification structure, the disputes settling 
procedure clause will be varied to provide a mechanism for 
dealing with claims by existing employees on the appropri- 
ateness of their classification in the new structure. 

(11) The parties acknowledge that this procedure formed 
part of the package which justified the payment of the 
increases available under the Structural Efficiency Principle. 

(12) Accordingly, the parties agree that if either party is 
of the view that the other party is in breach of this procedure, 
the matter will be referred to the Western Australian 
Industrial Relations Commission for it to determine: 

(a) whether a breach of the procedure has occurred; 
and 

(b) subject to 12(a) above, the appropriateness of the 
continued provision of the benefits provided under 
the Structural Efficiency Principle or any other 
action considered appropriate by the Western 
Australian Industrial Relations Commission. 

43.—Introduction to Change. 
(1) Where an employer has made a definite decision to 

introduce major changes that are likely to have significant 
effects on employees, the employer shall notify employees 
who may be affected, and their Union. 

(2) As soon as practicable the employer shall enter into 
discussions with employees on issues involved in the 
changes. 

(3) The employer shall discuss with the Union any matters 
raised in relations to the changes. 

44.—Structural Efficiency Implementation Tasks. 
(1) The parties to this award are committed to co- 

operating positively to increasing efficiency and quality of 
care in the industry and to enhancing the career opportunities 
and job security in the industry in accordance with the 
structural efficiency principle outlined in the Commission 
in Court Session Decision in Matter No. 704 of 1991. 

(2) At the private health industry level a formal 
consultative mechanism between representatives of the 
employers and representatives of the Union shall be 
established to consider measures raised by the employers or 
Union that are consistent with the objectives of subclause 
(1) of this clause. 

(3) The Industry Consultative Committee referred to in 
subclause (2) of this clause shall determine its own 
procedures and terms of reference and will meet within two 
months of this clause being ratified by the Western 
Australian Industrial Relations Commission. 

(4) The Industry Consultative Committee will meet at 
least six times per year and more often where agreed 
between the parties. 

(5) The Industry Consultative Committee shall give 
priority to the following issues: 

• the implementation of a new wage and classifica- 
tion structure; 

• an examination of skills in the industry; 
• minimum rates adjustments; and 
• the drafting of an appropriate award clause on 

enterprise consultation, as soon as reasonably 
practicable, and consistent with the relevant State 
Wage Principles. 

(6) Nothing in this clause shall limit the rights of any of 
the parties to the award to conciliation and/or arbitration in 
the Western Australian Industrial Relations Commission. 
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Schedule A—Parties to the Award. 
The following organisation is a party to this award: 
The Federated Miscellaneous Workers' Union of Austra- 

lia, W.A. Branch. 

Schedule B—Respondents. 
St. John of God Hospital 
Cambridge Street 
Subiaco WA 6008 
Annesley Private Hospital (No longer in operation) 
Brentwood Private Hospital 
53 Wasley Street 
North Perth WA 6006 
Carinya Nursing Home 
41 Bristol Avenue 
Bicton WA 6157 
Charles Jenkins Hospital 
Almond Drive 
"Rowethorpe" 
Bentley WA 6102 
Braemar Presbyterian Home for the Aged 
214 Canning Highway 
East Fremantle WA 6158 
Braille Society for the Blind 
61 Kitchener Avenue 
Victoria Park WA 6100 
Avro Hospital (No longer in operation) 
Bethesda Hospital 
25 Queenslea Drive 
Claremont WA 6010 
South Perth Community Hospital 
South Terrace 
Como WA 6152 
Dated at Perth this 1st day of January 1973. 

PROMOTION APPEALS- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 26 of 1994. 
Between: 

Mr G. Smith 
Recommended Applicant 

and 
Mr G.S. Lovelock 

Appellant. 

BEFORE THE PROMOTIONS APPEAL BOARD 
This 7th day of October 1994. 

Position: Construction Supervisor, ROA Level 4, Engi- 
neering Division, Forrestfield. 

Appearances: Mr A. Hassell appeared on behalf of the 
Recommended Applicant. 

Mr A.J. Fiorentino appeared on behalf of the Appellant. 

Reasons for Decision. 
THE CHAIRMAN: The matter before the Promotions 
Appeal Board (the Board) is an appeal by Mr G.S. Lovelock 
against the recommended appointment of MrG. Smith to the 
position of Construction Supervisor, ROA Level 4, Engi- 
neering Division, Forrestfield. 

It is contended for the appellant that firstly, the 
recommended applicant does not hold "trade status" which 
is prescribed as an essential criteria for the position, whereas 
the appellant does; and secondly, Mr Smith seeks to advance 
his claim for promotion by reference to training regarding 
Quality Systems, upon which, because of the time at which 

it was undertaken, he is not entitled to rely by reason of 
s.80ZA(7) of the Industrial Relations Act 1979 (the Act). 

It is argued for Mr Lovelock that the words "trade 
status", as a criterion to be satisfied, describe a level 
attained by a tradesperson upon the completion of an 
indentured apprenticeship and evidenced by a certificate 
awarded to that person. On behalf of Westrail it is said that 
"trade status" is generic and refers to a level of recognition 
afforded any person who has successfully worked at a 
recognised trade. 

Absent any suggestion that the words "trade status" 
should be afforded a meaning peculiar to Westrail, those 
words ought be afforded their ordinary everyday meaning. 
In the context in which these words are used, the dictionary 
describes "trade" as—"a personal occupation, esp. a craft 
requiring skill" and "tradesman/tradeswoman" as—"a 
skilled worker". "(S)tatus" is described as—"a social or 
professional position, condition, or standing; the relative 
position or standing of a person or thing". Thus, the 
dictionary meaning to be afforded the words "trade status" 
is a level of standing at which a person is seen as possessing 
the skills appropriate to perform the work required for a 
recognised trade. Case law also abounds which holds that, 
generally, a tradesperson is one who is competent to so 
perform, and therefore recognition as a tradesperson is not 
dependent upon possessing a document which certifies the 
person to be a tradesperson. The Board is therefore satisfied 
that the meaning of "trade status", used as an essential 
criterion required to be satisfied by persons seeking 
appointment to the advertised position, does not require that 
a person possess a tradesperson certificate to satisfy that 
criterion. The possession of such a certificate would, 
however, be evidence that the person named therein has 
been trained to trade status. 

Section 80ZA(7) of the Act has been called in aid by the 
appellant without explanatory address. Westrail contends 
that the subsection does not relate to training acquired and 
therefore has been irrelevantly cited. 

Westrail contends that s.80ZA(6), and not ss (7), is 
relevant to the Quality Systems training course completed 
by Mr Smith. Subsection (7), it is said, prescribes that no 
regard shall be had for the service of an employee in an 
acting capacity after a particular date and is therefore not 
relevant. Whereas, ss (6) commands that experience and 
qualification gained to a later date, that is, the date at which 
the period for receipt of application for promotion ended is 
to take into account. The Quality Systems training course, 
Westrail asserts, did not involve acting in the vacant position 
and constitutes experience of the type referred to in ss(6), 
and having been gained in May 1994, that is, prior to 20 June 
1994 when the period for receipt of application ended, it is 
to be taken into account on behalf of Mr Smith. 

Section 80ZA ss (5), (6), and (7) of the Act govern what 
experience, training and conduct of an employee is to taken 
into account by the Board in determining the employee with 
the best claim for promotion to a position under appeal. 
Subsection (5) of the Act says— 

" (5) In determining whether an appellant has a better 
claim to promotion than the employee who has 
been recommended for promotion, or than any 
other appellant, the Board shall have regard to 
special qualifications and aptitude for the dis- 
charge of the duties of the office to be filled 
together with merit, diligence, experience and 
good conduct. "The aforestated subsection is 
subject to the limitations expressed in ss (6) and 
(7), which state as follows— 

'' (6) For the purposes of subsection (5) the Board shall, 
subject to subsection (7), have regard to all 
service, experience and qualification gained prior 
to the expiration of the period fixed for the receipt 
of applications for promotion to the office." 

" (7) Where the office is one in which a vacancy has 
occurred no regard shall be had to service in an 
acting capacity in the office unless that service 
was prior to the occurrence of the vacancy." 

(emphasis added). 
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The Board accepts that the Quality Systems training 
course completed by Mr Smith did not involve him acting 
in the vacant position. According to the words of s.80ZA(6) 
as emphasised (supra), "service, experience and qualifica- 
tion gained" are, subject to ss (7), elements which the Board 
is commanded to the take into account. Subsection (7) as 
emphasised (supra), commands that "no regard shall be had 
to service in an acting capacity". This command requires 
that "service" of a particular type be disregarded, that is "in 
an acting capacity" within "the vacant position". Because 
ss(6) is subject to the command of ss (7) it is, to the extent 
of the express command therein, conditioned in its effect. 
Thus although ss(6) commands that "service", in the 
general sense, is a consideration, ss (7) excludes the 
particular type of "service" to which it expressly refers. 
Subsection (6) is not however conditioned by ss (7) 
regarding the command to have regard for "experience and 
qualification" gained within the allowable period. The noun 
"experience" according to the dictionary, and given the 
context in which it is used, obviously describes—'personal 
participation or observation; accumulated knowledge, esp. 
of practical matters" and therefore encompasses participa- 
tion in a course of training and the knowledge acquired as 
a consequence, provided such occurred within the prescribed 
time limit. 

Timing now to the relative merits of the contending 
parties. Although Mr Smith has no certificate which declares 
him to hold trade status, his uncontroverted evidence is that 
he trained to be a tradesperson and has subsequently had 
substantial experience in that capacity, as a supervisor, and 
as a registered builder in New South Wales, prior to 
commencing employment in Westrail. Mr Smith com- 
menced that employment as a tradesperson and successfully 
performed the duties required of that position before being 
promoted to a supervisory position. The Board is therefore 
satisfied that he has attained "trade status", and more. 

The Quality Systems training course completed by Mr 
Smith occurred prior to the date that applications seeking 
appointment to the position under appeal were required to 
be made, that is 20 June 1994. Accordingly, regard is to be 
had for that experience pursuant to s.80ZA(6). But, had that 
not been so, there is ample evidence that Mr Smith has had 
other Quality Systems related experience beyond that of the 
appellant. 

The Board finds that Mr Lovelock clearly has the 
background knowledge and experience required for the 
position, and is therefore competent to hold the position. 
However the Board is satisfied that Mr Smith, because of 
his overall experience and knowledge gained in building and 
construction external to Westrail, and within Westrail, 
particularly relevant supervisory experience, has demon- 
strated that he has the better claim for promotion to the 
position under appeal. 

Order. 

The Board hereby orders— 

That the appeal by Mr G.S. Lovelock be and is 
hereby dismissed. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner 

Chairman of the Board. 

SCHOOL TEACHERS 
TRIBUNAL— 

Matters dealt with— 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Minister for Education 

and 
State School Tbachers Union of W.A. (Inc.). 

No. T 5 of 1994. 

Teachers (Public Sector Primary and Secondary Education) 
Award 1993. 

No. TA 1 of 1992. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY. 
DR N.R. REEVES, Member. 

MS P.E. HUTCHINSON, Deputy Member. 
24 October 1994. 

Order. 
HAVING heard Mr T. Adams on behalf of the applicant and 
Mr P. M alone on behalf of the respondent, now therefore the 
Government School Teachers Tribunal pursuant to the 
powers conferred by the Industrial Relations Act 1979, and 
by consent, does hereby order— 

That the Teachers (Public Sector Primary and 
Secondary Education) Award 1993 as amended be 
further varied in accordance with the following 
schedule with effect on and from the 29th day of 
September 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 18.—Locality Allowance: Delete subclauses 

(1), (8) and (9) of this clause and insert the following in lieu: 
(1) Definitions 

For the purpose of this clause— 
"Dependent" in relation to an employee shall 
mean either: 
(a) a spouse who is usually resident within the 

State and is not in receipt of an income 
exceeding $96.48 per week or $5033.00 per 
annum. 
or, where there is no spouse: 

(b) a student child under the age of 18 years, or 
any relative who is usually resident with the 
State and is not in receipt of income 
exceeding $96.48 per week or $5033.00 per 
annum. 

"Family" shall mean the spouse of an employee 
and their children. 
"Locality" shall mean a locality specified in 
Schedule C to the Award. 
"Spouse" includes a person who is not married 

to the employee but is living with the 
employee on a permanent domestic basis as 
a defacto wife or husband. 

(8) The rates expressed in Schedule C—^Locality 
Allowance of this Award shall be adjusted every 
twelve (12) months, effective from the first pay 
period on or after the first day of July in each year, 
in accordance with the official Consumer Price 
Index (CPI) for Perth, as published for the 
preceding twelve (12) months at the end of the 
March quarter by the Australian Bureau of 
Statistics. 
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(9) The income used as a dependency test shall be 
adjusted on the first day of July each year in 
accordance with variations to the taxable limit for 
earnings for the dependent spouse rebate for the 
preceding year. 

2. Schedule C—Locality Allowance: Delete this schedule 
and insert the following in lieu: 

Schedule C—Locality Allowance. 
Per Annum Per Annum 

Total ($) Total ($) 
(effective (effective 

on and from on and from 
District 1.7.93) 1.7.94) 
District 1 
Badgingarra 723 735 
Ballidu 259 264 
Beacon 1166 1186 
Bencubbin 259 264 
Binnu 601 611 
Borden 601 611 
Buntine 259 264 
Cadoux 259 264 
Camamah 259 264 
Cervantes 723 735 
Chowerup 658 . 670 
Coorow 259 264 
Dalwallinu 259 264 
Eneabba 658 670 
Gabbin 259 264 
Gairdner River 723 735 
Glenorchy 658 670 
Hyden 658 670 
Jerramungup 601 611 
Jurien 723 735 
Kalannla 259 264 
Karlgarin 658 670 
Latham 259 264 
Leeman 723 735 
Mingenew 259 264 . 
Morawa 259 264 - 
Mt Many Peaks 658 670 
Mt Walker 601 611 
Mullewa 259 264 
Narembeen . 259 264 
Ongerup 598 608 
Perenjori 259 264 
Pingaring 658 670 
Pingrup 601 611 
South Stirling 655 666 
Tardun 916 931 
Three Springs 259 264 
Tincurrin 601 611 
Wellstead 1007 1024 
Wubin 259 264 
Yuna 601 611 
District 2 
Bodallin 1702 1731 
Bremer Bay 1788 1818 
Burracoppin 1418 1442 
Cascade 1588 1615 
Condingup 1788 1818 
Coolgardie 1396 1420 
Esperance 1302 1324 
Fitzgerald 1588 1615 
Grass Patch 1588 1615 
Jerdacuttup 1788 1818 
Kalgoorlie 678 689 
Kambalda 738 954 
Lake King 1588 1615 
Mt. Hampton 1809 1818 
Marvel Loch 1788 1840 
Moorine Rock 1702 1731 
Mukinbudin 1167 1187 
Munglinup 1588 1615 
Newdegate 1243 1264 
Norseman 1588 1615 
Ravensthorpe 1588 1615 

District 
Salmon Gums 
Scaddan 
Southern Cross 
Varley 
Westonia 
Wialki 

District 3 

Cue 
Kalbarri 
Laverton 
Leinster 
Leonora 
Meekatharra 
Menzies 
Mt. Magnet 
Mt. Margaret 
Sandstone 
Useless Loop 
Wiluna 
Yalgoo 

District 4 

Blackstone 
Burringurrah (Mt James) 
Carnarvon 
Gascoyne Junction 
Irruntja (Wingellina) 
Manta Maru (Jameson) 
Rawlinna 
Shark Bay 
Tjirrkarli 
(Warburton West) 
Tjukurla 
Warakuma (Giles) 
Warburton 
Wamarm 
Yintarri (Coonana) 

District 5 

Bayulu (Gogo) 
Broome 
Camballin 
Cherrabun 
Dampier 
Derby 
Exmouth 
Fitzroy 
Goldsworthy 
Halls Creek 
Hedland 
Jigalong 
Karratha 
Kiwirrkurra 
(Pollock Hills) 
La Grange 
Marble Bar 
Mt. Cookc 
Muludja (Fossil Downs) 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Roeboume 
Shay Gap 
Telfer 
Tom Price 
Wangkatjunga 

(Christmas Creek) 
Wickham 
Yandeyarra 

Per Annum 
Total ($) 
(effective 

on and from < 
1.7.93) 
1588 
1588 
1243 
1588 
1439 
2067 
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Per Annum Per Annum 
Total ($) Total ($) 
(effective (effective 

on and from on and from 
District 1.7.93) 1.7.94) 
District 6 
Cygnet Bay 6892 7008 
Duwul (Doon Doon) 6866 6982 
Glen Hill 6510 6620 
Kalumburu 7281 7404 
Koolan Island 6145 6249 
Kununurra 6449 6558 
One Arm Point 6823 6939 
Oombulgurri 7065 7184 
Wananami (Mt Bamett) 7521 7648 
Wyndham 6416 6524 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. T 6 of 1994. 
Teachers (Public Sector Technical and Further Education) 

Award 1993 
No. TA 1/1 of 1992. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY. 

DR N.R. REEVES, Member. 
MS P.E. HUTCH1NSON. Deputy Member. 

24 October 1994. 
Order. 

HAVING heard Ms S. Archer and later Mr P. Malone on 
behalf of the applicant and Mr E. Barlow on behalf of the 
respondent, now therefore the Government School Tfeachers 
Tribunal pursuant to the powers conferred by the Industrial 
Relations Act 1979, and by consent, does hereby order— 

That the Teachers (Public Sector Technical and 
Further Education) Award 1993 as amended be further 
varied in accordance with the following schedule with 
effect on and from the 9th day of September 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the word "Location" 

in Schedule B—Location Allowance and insert "Locality" 
in lieu. 

2. Clause 13.—Locality Allowance: Delete subclauses 
(1), (8) and (9) of this clause and insert the following in lieu: 

(1) Definitions 
For the purpose of this clause— 
"Dependent" in relation to an employee shall 
mean either: 

(a) a spouse who is usually resident within the 
State and is not in receipt of an income 
exceeding $96.48 per week or $5033.00 per 
annum. 
or, where there is no spouse: 

(b) a student chUd under the age of 18 years, or 
any relative who is usually resident with the 
State and is not in receipt of income 
exceeding $96.48 per week or $5033.00 per 
annum. 

"Family" shall mean the spouse of an 
employee and their children. 
"Locality" shall mean a locality specified in 
Schedule B to the Award. 
"Spouse" includes a person who is not 
married to the employee but is living with the 
employee on a permanent domestic basis as 
a de-facto wife or husband. 

(8) The rates expressed in Schedule B—Locality 
Allowance of this Award shall be adjusted 
every twelve (12) months, effective from the 
first pay period on or after the first day of 
July in each year, in accordance with the 
official Consumer Price Index (CPI) for 
Perth, as published for the preceding twelve 
(12) months at the end of the March quarter 
by the Australian Bureau of Statistics. 

(9) The income used as a dependency test shall 
be adjusted on the first day of July each year 
in accordance with variations to the taxable 
limit for earnings for the dependent spouse 
rebate for the preceding year. 

3. Schedule B—^Location Allowance: Delete this sched- 
ule and insert the following in lieu: 

Schedule B—Locality Allowance. 
Per Annum Per Annum 

Total ($) Total ($) 
(effective (effective 

on and from on and from 
District 1-7.93) 1.7.94) 
District 1 
Badgingarra 723 735 
Ballidu 259 264 
Beacon 1166 1186 
Bencubbin 259 264 
Binnu 601 611 
Borden 601 611 
Buntine 259 264 
Cadoux 259 264 
Camamah 259 264 
Cervantes 723 735 
Chowerup 658 670 
Coorow 259 264 
Dalwallinu 259 264 
Eneabba 658 670 
Gabbin 259 264 
Gairdner River 723 735 
Glenorchy 658 670 
Hyden 658 670 
Jerramungup 601 611 
Jurien 723 735 
Kalannla 259 264 
Karlgarin 658 670 
Latham 259 264 
Leeman 723 735 
Mingenew 259 264 
Morawa 259 264 
Mt Many Peaks 658 670 
Mt Walker 601 611 
Mullewa 259 264 
Narembeen 259 264 
Ongerup 598 608 
Perenjori 259 264 
Pingaring 658 670 
Pingrup 601 611 
South Stirling 655 666 
Tardun 916 931 
Three Springs 259 264 
Tincurrin 601 611 
Wellstead 1007 1024 
Wubin 259 264 
Yuna 601 611 
District 2 
Bodallin 1702 1731 
BremerBay 1788 1818 
Burracoppin 1418 1442 
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Per Annum Per Annum 
Total ($) Total ($) 
(effective (effective 

on and from on and from 
District 1.7.93) 1.7.94) 
Cascade 1588 1615 
Condingup 1788 1818 
Coolgardie 1396 1420 
Esperance 1302 1324 
Fitzgerald 1588 1615 
Grass Patch 1588 1615 
Jerdacuttup 1788 1818 
Kalgoorlie 678 689 
Kambalda 738 954 
Lake King 1588 1615 
Mt. Hampton 1809 1818 
Marvel Loch 1788 1840 
Moorine Rock 1702 1731 
Mukinbudin 1167 1187 
Munglinup 1588 1615 
Newdegate 1243 1264 
Norseman 1588 1615 
Ravensthorpe 1588 1615 
Salmon Gums 1588 1615 
Scaddan 1588 1615 
Southern Cross 1243 1264 
Varley 1588 1615 
Westonia 1439 1464 
Wialki 2067 2102 
District 3 
Cue 3149 3203 
Kalbarri 2364 2404 
Laverton 3149 3203 
Leinster 3228 3282 
Leonora 3149 3203 
Meekatharra 2556 2599 
Menzies 2351 2391 
Mt. Magnet 3149 3203 
Mt. Margaret 3363 3420 
Sandstone 3596 3656 
Useless Loop 3268 3323 
Wiluna 3575 3636 
Yalgoo 3149 3203 
District 4 
Blackstone 6064 6167 
Burringurrah (Mt James) 4492 4568 
Carnarvon 2120 2156 
Gascoyne Junction 4272 4344 
Irruntja (Wingellina) 6064 6167 
Manta Maru (Jameson) 6826 6942 
Rawlinna 4145 4216 
Shark Bay 3268 3323 
Tjirrkarli (Warburton 

West) 6239 6345 
Tjukurla 6239 6345 
Warakuma (Giles) 6064 6167 
Warburton 6826 6942 
Wamarm 6828 6944 
Yintarri (Coonana) 3684 3746 
District 5 
Bayulu(Gogo) 7194 7316 
Broome 4927 5011 
Camballin 7107 7227 
Cherrabun 6867 6983 
Dampier 4378 4452 
Derby 5146 5233 
Exmouth 4378 4452 
Fitzroy 6826 6742 
Goldsworthy 4321 4394 
Halls Creek 6064 6167 
Hedland 4746 4826 
Jigalong 5101 5188 
Karratha 5088 5174 
Kiwirrkurra (Pollock 

Hills) 6400 6425 
La Grange 6319 6425 
Marble Bar 5731 5827 

Per Annum Per Annum 
Total ($) Tbtal (S) 
(effective (effective 

on and from on and from 
District 1.7.93) 1.7.94) 
Mt. Cooke 6828 6944 
Muludja (Fossil Downs) 7194 7316 
Newman 4321 4394 
Nullagine 6826 6942 
Onslow 4927 5011 
Pannawonica 5412 5503 
Paraburdoo 4321 4394 
Roeboume 4927 5011 
Shay Gap 4389 4463 
Tfelfer 6826 6942 
Tom Price 4321 4394 
Wangkatjunga (Christmas 

Creek) 6867 6983 
Wickham 4378 4452 
Yandeyarra 6477 6586 
District 6 
Cygnet Bay 6892 7008 
Duwul (Doon Doon) 6866 6982 
Glen Hill 6510 6620 
Kalumburu 7281 7404 
Koolan Island 6145 6249 
Kununurra 6449 6558 
One Arm Point 6823 6939 
Oombulgurri 7065 7184 
Wananami (Mt Bamett) 7521 7648 
Wyndham 6416 6524 

Editor's Note: Previous decision and order published (74 
WAIG 2027). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Tfeachers Union of W.A (Inc.) 

and 
Hon Minister for Education 

No. T 9 of 1993. 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER R.N. GEORGE, CHAIRPERSON. 

MS M. SEAMAN, MEMBER. 
MR R. POLLARD, MEMBER. 

25 February 1994. 
Reasons for Decision. 

THE CHAIRPERSON: Application T 9 of 1993 is an 
application by the State School Teachers Union (the SSTU) 
claiming that Mr Wasyl Antoniak was unfairly transferred 
from the Denmark District High School and seeking an 
Order that he be continued in employment with that school. 
That matter was unable to be resolved by conciliation and 
was set down for hearing and determination on the days of 
24 and 25 January 1994. 

On 17 January 1994 Mr Adams, acting on behalf of the 
employer, wrote to the Government School Tfeachers 
Tribunal asking that the question of whether the Tribunal 
had jurisdiction to determine such claims be dealt with as 
a preliminary point. The letter, formal parts omitted, is in 
the following terms: 

"I am writing to raise with you a matter of concern 
to the Education Department regarding the jurisdiction 
of the Government School Tfeachers' Tribunal to 
determine the above matter. 

The Department does not, and has not, agreed to the 
issue of the transfer of Mr Antoniak, or transfer of 
teachers generally, being dealt with as if it were an 
'industrial matter'. As transfer of teachers is a matter 
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prescribed under the Education Act Regulations, and 
is not a matter otherwise specified to be an industrial 
matter under Section 7 of the Industrial Relations Act 
1979, the Department would need to agree 'that it is 
desirable for the matter to be dealt with as if it were 
an industrial matter' in order for it to be an 'industrial 
matter'. 

If the issue of transfer of Mr Antoniak is not an 
'industrial matter' it is the Department's view that there 
is no jurisdiction for the Tribunal under Section 
7S(l)(a)(i) of the Industrial Relations Act to deal with 
the matter. In addition, the issue of a transfer of a 
teacher does not come within Section 78(l)(b) of the 
Act. 

It is the Department's position that the only possible 
head of jurisdiction under which the Tribunal could 
deal with this matter is limited to Section 78(a)(ii) of 
the Act. In particular, whether as a result of the exercise 
of power under Education Act Regulation 70 to transfer 
Mr Antoniak, an inequity has arisen. 

However, the decision of the Government School 
Teachers' Tribunal in matter no T7 of 1986 (67 WAIG 
1028) suggests that Section 78(l)(a)(ii) would not 
enable the Tribunal to exercise jurisdiction in the 
present matter. 

As this is a significant threshold issue to be resolved, 
the Department requests the opportunity to make 
submissions on jurisdiction and have that issue 
determined prior to proceeding with a hearing on merit. 
This is particularly pertinent if it is proposed to conduct 
the hearing at Denmark. 

A copy of this letter has been provided to the State 
School Tbachers' Union of WA (Inc)." 

The SSTU agreed that the question of jurisdiction should 
be dealt with as a preliminary point and the matter proceeded 
on that basis. Mr Appleby appeared for the Respondent and 
Mr Malone for the Applicant. 

The submission of Mr Appleby was that the Tribunal has 
a duty to satisfy itself as to its jurisdiction in any matter 
before it and cited the Authorities in Federated Engine 
Drivers and Firemen's Association of Australia and the 
Broken Hill Proprietary Company Limited (159 CLR 178) 
and Major Motors Pty Ltd and Federated Clerks Union of 
Australia, Industrial Union of Workers, WA Branch (71 
WAIG 2754) in support. Mr Appleby then took the Tribunal 
to s.78 of the Industrial Relations Act 1979 (the Act) and 
separately categorised s.78(l)(a) and s.78(l)(b) in order to 
gain assistance in demonstrating how s.78(l)(a)(ii) ought be 
interpreted. Mr Appleby argued that s.78(l)(a)(i) provides 
the Tribunal with the exclusive jurisdiction to enquire into 
and deal with ' 'any industrial matter relating to a teacher, 
a group of teachers or teachers generally". By reference then 
to the definition of ah 'industrial matter" pursuant to s.7 of 
the Act, Mr Appleby submitted that Parliament clearly 
intended to limit the tribunal's jurisdiction by prohibiting 
it from dealing with "any matter regulated under conditions 
of employment prescribed by or under the Education Act 
1928" unless the following conditions are satisfied. 

1. "An organisation of employees" and the employer 
agrees that a matter should be enquired into and dealt with 
as if it were an "industrial (natter"; 

2. The matter is regulated under conditions of employ- 
ment ' 'prescribed by or under the Education Act 1928"; and 

3. The Commission constituted by the Tribunal must be 
of the opinion that the objects of the Act would be furthered 
if the matter is dealt with as if it were an' 'industrial matter". 

As the employer does not agree that the transfer of Mr 
Antoniak under the provisions of the Education Act 1928 
should be enquired into and dealt with as if it were an 
"industrial matter"*, Mr Appleby submitted that the Appli- 
cation could not be dealt With by the Commission pursuant 
to s.78(l)(a)(i) of the Act. He acknowledged that the SSTU 
may not be relying upon §,78(l)(a)(i) but contended that the 
intention of Parliament to expressly exclude jurisdiction in 
such a way was pjevatif (p consideration of s.78(l)(a)(ii). 

Mr Appleby then took the Commission to the provisions 
of s,78(l)(b) of the Act which empowers the Tribunal to hear 
and determine appeals by a teacher in particular circum- 
stances specified in paragraphs 78(b)(i)-(iv) inclusive. None 
of the specified circumstances include the transfer of a 
teacher. Mr Appleby interpolated that the Parliament 
intended by virtue of s.78(b)(i) to limit the matters against 
which appeals could be lodged and to distinguish such 
appeals from matters falling within the general jurisdiction 
of the Tribunal pursuant to s.78(l)(a). Clearly, in Mr 
Appleby's submission, his analysis demonstrated that 
Parliament did not intend that matters relating to the 
application of the Education Act 1928 should fall within the 
general jurisdiction of the Tribunal and that where the 
Tribunal was empowered to deal with appeals relating to 
such matters its jurisdiction was proscribed by s.78(l)(b). 
This left s.78(a)(ii) to be considered in the context of the 
limitations to which he had referred. In this Mr Appleby 
relied upon the decision of the Tribunal in matter T8 of 1986 
(67 WAIG 1028) where after examining the relevant 
legislation the Tribunal said: 

"Within the context of the Industrial Relations Act 
1979 and its subject matter it seems to us that section 
78(l)(a)(ii) is an expansion of the Tribunal's powers 
beyond its powers on ' 'industrial matters'' as defined 
and the powers of the Commission conferred on it 
under section 808 to exercise the jurisdiction conferred 
on the Commission constituted by the Commissioner by 
Division 2—General Jurisdiction and Powers of the 
Commission to deal with instruments (Acts or Regula- 
tions) which are not made under the Act as are awards 
or industrial agreements but by some source external 
to the Commission and which ' 'govern the services of 
a teacher", the Education Act 1928 and its regulations 
excluded, except by the consent of the parties. 

In the other words it gives to the Tribunal powers 
over all "things" governing the services of a teacher 
erected by Acts or regulations and not just those 
"things" to which the Commission is limited, namely 
industrial relations matters. 

To that extent in our view section 78(a)(l)(ii) is a 
form of enabling provision saying to the Tribunal you 
may enquire into and deal with industrial matters as 
defined and in addition the provisions of any act or 
regulations which may exist now or in the future 
governing the service of a teacher subject to the 
proscription as to the Education Act 1928 and its 
regulations as contained in the definition of industrial 
matter in relation to a person who is a teacher as 
defined in section 73A of the Act. (our emphasis) 

[supra at 1033] 
In that matter the Tribunal also concluded that the words 

"conditions of employment" as used in the exclusion 
provision following paragraphs (a) to (g) of the definition 
"industrial matter" in relation to a person who is a teacher 
as defined in S.73A of the Act embraces all of the matters 
contained in the Education Act Regulations 1960, and 
pertinently those contained in Part IV—Tbachers, Regula- 
tions 58-139 inclusive (see 67 WAIG 1028 at 1033). These 
Regulations include the Regulations relating to the transfer 
of teachers. 

Mr Appleby also referred to the Reasons for Decision in 
matters T4 and T5 of 1993 (73 WAIG 3362) to support his 
submissions as to the limitations contained in the definition 
of "industrial matter" in relation to a teacher and the 
requirement for the Tribunal to satisfy itself as to its 
jurisdiction in a particular matter, irrespective of any 
consent that may be said to exist between the parties. 

The submissions of Mr Malone for the Applicant may be 
summarised as follows. 

1. Firstly it is said that it is open to the Tribunal to find 
that it has jurisdiction pursuant to s.78(l)(a)(i) of the Act 
because 

(a) disputes in relation to the transfer of teachers have 
been determined by the Tribunal on a number of 
occasions without the employer disputing the 
existence of jurisdiction and in the matter now 
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before the Commission the employer had at all 
times, until its letter dated 17 January 1994, 
conceded jurisdiction. This, it is said by Mr 
Malone, is sufficient to satisfy the first condition 
necessary to bring the matter of Mr Antoniak's 
transfer within the definition of an "industrial 
matter" under s.7 of the Act as it relates to a 
teacher as defined in and employed under the 
Education Act 1928; 

(b) the circumstances leading to the notification of Mr 
Antoniak's transfer in 1992 and the dispute which 
has continued since that time are clearly matters 
which concern the interests of the parties directly 
involved and the community as a whole and thus 
are matters envisaged within s.6 and s.26 of the 
Act and provide adequate grounds for the Tribunal 
to conclude that the objects of the Act would be 
furthered if the matter were dealt with as if it were 
an "industrial matter"; and 

(c) on a plain reading of the Education Act and 
Regulations the transfer of a teacher is a "condi- 
tion of employment" for the purposes of the 
proviso to paragraphs (a) to (g) of the definition 
of an "industrial matter" under s.7 of the Act as 
it relates to a teacher as defined in and employed 
under the Education Act 1928. 

2. Alternatively jurisdiction exists pursuant to 
s.78(l)(a)(ii) of the Act because 

(a) the Tribunal has in the past considered itself to 
have jurisdiction to deal with the transfer of 
teachers as indicated by other matters to which the 
Tribunal was referred; 

(b) the Tribunal in matter T8 of 1986 (supra) was 
wrong in its analysis of its jurisdiction under the 
provisions of s.78(l)(a)(ii) of the Act and since 
that time the Tribunal has not been consistent in 
its interpretation and determination of jurisdiction 
under that section; 

(c) the proper interpretation of s.78(l)(a) of the Act 
is to be found in the minority decision of Ms 
Rodway in matter T7 of 1989 (69 WAIG 2269) 
where the question of jurisdiction was examined 
in relation to a claim that an inequity could arise 
through the application by the employer of the 
Education Act Regulations in determining eligi- 
bility requirements for a new position. 
The majority decision of the Tribunal concluded, 
inter alia, that there was no authority to entertain 
the application for the reasons expressed in matter 
T8 of 1986 (supra). Ms Rodway on the other hand 
concluded that the powers available pursuant to 
s.78(l)(a)(ii) were not limited in the manner 
suggested by the Tribunal in that matter and found 
that on a proper reading of the Act the jurisdiction 
to enquire into and deal with the application of 
"any Act or Regulation" included the Education 
Act 1928 and Regulations made thereunder. 

(d) as recently as 1993 the Commission in Court 
Session in matters T4 and T5 of 1993, after 
examining the question of jurisdiction in a 
different context, concluded contrary to the find- 
ing in T8 of 1986 (supra) that— 

"Section 78(l)(a)(ii) is, as the SSTU 
submits and the Respondent infers, a power- 
ful provision. Indeed, as the Respondent 
pointed out it appears to confer exclusive 
jurisdiction on the Tribunal in respect of 
matters going to occupational health and 
safety and equal opportunity as well as the 
Education Act 1928 and its regulations. But 
the provision is not as powerful as the SSTU 
would have it. Thus while there is authority 
for the Tribunal to enquire into and deal with 
any matter concerning the interpretation of 
any Act or regulation governing the service 
of a teacher, a group of teachers or teachers 
generally or the application of any Act or 

regulation governing the service of a teacher, 
a group of teachers or teachers generally or 
any matter concerning any inequity arising 
out of the application of any such Act or 
regulation, that does not amount to a power 
or authority to replace or 'rewrite' the 
legislation or regulation. It allows of a 
remedy in the particular of an application by 
an overriding of the Act or regulation 
governing the service of teacher/s in force; 
but no more." 

[supra at 3368] 
; and 

(e) the wording of s.78(l)(a)(ii) of the Act reveals no 
ambiguity and thus ought be given its plain 
meaning. 

Mr Malone also contended that jurisdiction existed 
pursuant to s.78(l)(b)(iii) of the Act because of Mr 
Antoniak's suspension for misconduct for refusing to accept 
his transfer from the Denmark Senior High School. Mr 
Malone conceded, however, that that matter was not before 
the Commission and did not pursue the argument. 

In reply Mr Appleby reiterated that there was no 
agreement that the matter of Mr Antoniak's transfer should 
be enquired into and dealt with as if it were an industrial 
matter and thus the first of the conditions to bring it within 
the provisions of s.78(l)(a)(i) of the Act could not be 
satisfied. Further it was said that in the matters relied upon 
by Mr Malone to show that the question of transfers had 
been dealt with in the past by the Tribunal, the issue of 
jurisdiction had not been argued and that the analysis of the 
question in matter T8 of 1986 (supra) correctly expressed 
the position in respect of the Tribunal's jurisdiction. 

CONCLUSION 
Having considered all of the material before it on this 

vexed question, the Tribunal notes that earlier proceedings 
before the Tribunal touching upon the interpretation and 
application of s.78(l)(a)(ii) of the Act reveals a significant 
level of confusion and inconsistency in approach as 
indicated by the following summary of those matters 
referred to by the parties in the course of these proceedings. 

1. TCR 1 of 1986 (66 WAIG 637) 
This matter concerned a claim that the employer acted 

inequitably in deciding to transfer a teacher. 
The question of jurisdiction was not argued before the 

Tribunal. The Tribunal considered its jurisdiction, however, 
and concluded that it was being asked (pursuant to 
s.78(l)(a)(ii) of the Act) "to enquire into and deal with an 
alleged inequity arising out of the powers conferred in the 
Education Act and its Regulations", (supra at 642). It 
proceeded to deal with the matter on that basis. 

2. T 4 of 1986 (66 WAIG 1871) 
This matter concerned an appeal against a decision by the 

employer to dismiss a teacher on the grounds of inefficiency. 
Again the question of jurisdiction was not argued before 

the Tribunal but the manner in which the Tribunal's 
jurisdiction ought be exercised was the subject of some 
debate in proceedings. The Tribunal found that it was in fact 
being asked to exercise jurisdiction conferred on it pursuant 
to s.78(l)(a)(ii) of the Act and expressed its powers in the 
following terms: 

"In our view simply put, to "enquire into and deal 
with any matter concerning the application of any 
Regulation governing the service of a teacher...or 
concerning any inequity arising out of the application 
of any such regulation" requires the Tribunal to 
examine or to investigate the circumstances leading to 
the application of the regulation to the teacher and 
remedy or redress any situation wherein there have 
been wrong conclusions drawn from facts or mistakes 
in the facts or the absence of common sense, 
impartiality or fairness." 

[supra at 1872] 
3. T 8 of 1986 (67 WAIG 1028) 
This matter concerned the exercise by the employer of its 

disciplinary powers under the Education Act 1928 and 
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Regulations. Jurisdiction was argued before the Tribunal 
and the Tribunal found it had no jurisdiction in the matter. 

This matter and the findings of the Tribunal are discussed 
earlier in these Reasons for Decision. 

4. T 7 of 1989 (69 WAIG 2269) 
The matter involved an Application seeking a determina- 

tion by the Tribunal of eligibility requirements for the 
position of "Consultant of School Libraries" within the 
Curriculum Policy Branch of the Ministry of Education. 
Again the question of jurisdiction was argued and by a 
majority decision the Tribunal found, inter alia, that it 
lacked jurisdiction for the reasons expressed in matter T 8 
of 1986 (supra). In a minority decision, however, one of the 
members of the Tribunal came to a different conclusion to 
that expressed in T 8 of 1986 and found that s.78(l)(a)(ii) 
does empower the Tribunal to "enquire into and deal 
with die application and interpretation of the (Educa- 
tion) Act and its Regulations." (supra at 2272) 

5. T 8 of 1987 (68 WAIG 1154) . 
This matter involved a claim that the exercise of the 

employer's authority to transfer a teacher was harsh and 
oppressive and against the public interest. Jurisdiction was 
not argued or addressed in the Tribunal's Reasons for 
Decision and the hearing proceeded as if it did in fact exist. 

6. TCR 5 of 1987 (68 WAIG 2010) 
This matter concerned a claim for an Order pursuant to 

s.78(l)(a)(ii) of the Act that a temporary teacher engaged to 
work on a 0.4 fractional time basis be paid a higher rate for 
specified periods, including to the annual vacation, in 
recognition of an additional 0.4 fractional time worked from 
the date of her commencement until a date approximately 
two weeks prior to the end of the teaching year. The claim 
was determined by the Tribunal without referring to the head 
of power under which it was acting and apparently without 
reference to the question of jurisdiction by the parties before 
it. 

7. T 4 and T 5 of 1993 (73 WAIG 3362) 
These matters involved proceedings before the Commis- 

sion in Court Session in which it dealt with specific matters 
referred to it by the Tribunal pursuant to s.78(4)(a) of the 
Act in relation to claims for a single award covering teachers 
employed in primary and secondary schools administered by 
the Ministry of Education and technical and further 
education institutions administered by the Department of 
Employment, Vocational Educational and Training. In the 
Reasons for Decision issuing out of those proceedings the 
Commission in Court Session considered the provisions of 
s.78(l)(a)(ii) in some detail and concluded as follows: 

"Section 78(l)(a)(ii) is, as the SSTU submits and the 
Respondent infers, a powerful provision. Indeed, as the 
Respondent pointed out it appears to confer exclusive 
jurisdiction on the Tribunal in respect of matters going 
to occupational health and safety and equal opportunity 
as well as the Education Act 1928 and its regulations. 
But the provision is not as powerful as the SSTU would 
have it. Thus while there is authority for the Tribunal 
to enquire into and deal with any matter concerning the 
interpretation of any Act or regulation governing the 
service of a teacher, a group of teachers or teachers 
generally or the application of any Act or regulation 
governing the service of a teacher, a group of teachers 
or teachers generally or any matter concerning any 
inequity arising out of the application of any such Act 
or regulation, that does not amount to a power or 
authority to replace or 'rewrite' the legislation or 
regulation. It allows of a remedy in the particular of 
an application by an overriding of the Act or regulation 
governing the service of teacher/s in force; but no 
more." (our emphasis) 

[supra at 3368] 
In the course of its deliberations in this matter the 

Commission in Court Session also made reference to a 
recent consideration of s.78(l)(a) of the Act by the Tribunal 
in matter T 6 of 1993 (73 WAIG 935) concerning a dispute 
about the meaning of a Regulation made pursuant to the 
Education Act 1928. 

In that matter the Tribunal found as to the proper 
interpretation of the Regulation in question and went on to 
find that its application had created an inequity which it 
remedied by an Order altering the manner in which the 
Regulation had been applied. 

It is also relevant to note at this point that the Commission 
in Court Session also gave implicit endorsement to what was 
said by the Tribunal in matter T 3 of 1993 (73 WAIG 1133) 
concerning the meaning of "conditions of employment" as 
that term is used in the definition of "industrial matter" 
under the Act in relation to a person who is a teacher as 
defined and who is employed under the Education Act 1928. 
In that matter the Tribunal, after referring to the diversity 
and complexity of the matters covered by die Education Act 
1928 Regulations, concluded that: 

"Nonetheless, it is to this web of regulation across 
diverse areas of direct administration, management of 
schools, application of discipline, maintenance of 
hygiene, contact with parents, control of teachers etc. 
that one must look to the pre-requisite "conditions of 
employment" which the parties, by agreement, now 
seek to have considered." 

[supra at 1137] 
This is broadly consistent with the wide interpretation 

given by the Tribunal to the words "conditions of 
employment" in matter T 8 of 1986 (supra). 

In deciding the question now before the Tribunal it is our 
view that the most recent and persuasive authority is that 
expressed by the Commission in Court Session jn matters 
T 4 and T 5 of 1993 (supra). On that authority the Tribunal 
has exclusive jurisdiction pursuant to s.78(l)(a)(ii) of the 
Act to enquire into and deal with the interpretation and 
application of any Act or Regulation (including the 
Education Act 1928 and Regulations) governing the service 
of a teacher (as defined) or any inequity arising out of the 
application of any such Act or Regulation. This "allows of 
a remedy in the particular of an application by an overriding 
of the Act or Regulation governing the service of teacher/s 
in force; but no more'' (supra at 3368). 

It is trite to say firstly that in interpreting a provision of 
an Act the provision is to read in the context of the Act as 
a whole (see Metropolitan Gas Co v. Federated Gas 
Employees' Industrial Union (1924) 35 CLR 449 per Isaacs 
and Rich JJ at 455; see also Scott v. FCT (1966) 117 CLR 
514 per Windeyer J at 524; Attorney-General v. Prince 
Ernest Augustus of Hanover [1957] AC 436 per Viscount 
Simonds at 461) and secondly that one must look at the 
language of the legislation in its ordinary and natural sense 
and give effect to its meaning unless that would lead to some 
absurdity or inconsistency (see Amalgamated Society of 
Engineers v. Adelaide Steamship Co Ltd (1920) 28 CLR 129 
at 161-2 and see also Grey v. Pearson (1857) 6 HLC 61 at 
106; 10 ER 1216 at 1234). Further, to the extent that a 
provision of an Act is reasonably open to more than one 
construction, a construction that would promote the purpose 
or object of the Act is to be preferred. 

What then does s.78(l)(a) of the Act say. For convenience 
that section together with the definition of "industrial 
matter'' as it applies to a teacher defined under S.73A of the 
Act, and insofar as it is relevant, are set out below: 

"78 (1) Subject to Division 3 of Part II and subsec- 
tion (4) of this section, the Tribunal has 
exclusive jurisdiction— 

(a) to enquire into and deal with— 
(i) any industrial matter relating to a 

teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the interpre- 
tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation;" 



"7 (1) In this Act, unless the contrary intention 
appears— 

"industrial matter", in relation to a person 
who is a teacher as defined in section 
73A and is employed under the Educa- 
tion Act 1928, means, subject to section 
7C;— 
(a) salaries or ranges of salaries, in- 

cluding the incremental steps 
therein; 

(b) allowances for additional responsi- 
bility or additional duty; 

(c) allowances for disabUities and re- 
imbursement of expenses; 

(d) circumstances in which allowances 
are to be payable and conditions of 
service to apply in lieu of payment 
of an allowance; 

(e) Deleted 
(f) any matter relating to the privi- 

leges, rights, or duties of any 
organization or association or any 
officer or member thereof in or in 
respect of any industry; 

(g) the implementation of an agree- 
ment between an organization of 
employees and an employer under 
which the employer agrees to col- 
lect subscriptions to die organiza- 

, tion, 
but does not include any matter regu- 
lated under conditions of employment 
prescribed by or under the Education 
Act 1928 unless an organization of 
employees and an employer agree that 
it is desirable for the matter to be dealt 
with as if it were an industrial matter 
and the Commission constituted by the 
Government School Teachers Tribunal 
established under Division 1 of Part IIA 
is of the opinion that the objects of this 
Act would be furthered if the matter 
were dealt with as if it were an industrial 
matter;" 

Giving the above words their ordinary meaning and 
reading them in the context of the Act as a whole there is 
no absurdity or inconsistency revealed. 

S.78(l)(a)(i) of the Act gives the Tribunal exclusive 
jurisdiction to enquire into and deal with any industrial 
matter relating to a teacher or group of teachers or teachers 
generally. "Industrial matter" as defined in s.7 of the Act 
is limited to matters specified in paragraphs (a) to (g) of the 
definition and excludes any matter regulated under condi- 
tions of employment prescribed by or under the Education 
Act 1928, unless the conditions referred to earlier in these 
Reasons for Decision are satisfied. Clearly on the material 
before the Commission the first of these conditions, which 
require that an organisation of employees and an employer 
agree that it is desirable for the matter to be dealt with as 
an industrial matter, is not satisfied. On that basis alone Mr 
Malone's submission that jurisdiction to deal with the 
transfer of Mr Antoniak is available pursuant to s.78(l)(a)(i) 
of the Act is not supportable. 
S.78(l)(a)(ii) of the Act, through the use of the conjunctive 
"and", expands the Tribunal's exclusive jurisdiction to 
enable it to enquire into and deal with— 

1. any matter concerning the interpretation of any 
Act or Regulation governing the service of a 
teacher, a group of teachers or teachers generally; 
or 

While Mr Appleby says, for reasons already outlined, that 
this cannot be read to include the Education Act 1928 and 
Regulations because of limitations expressed in the defini- 
tion of "industrial matter" in relation to conditions of 
employment prescribed by or under the Education Act and 
Regulations, s.78(l)(a)(ii) of the Act does not say this. 
Further when read so as not to exclude the Education Act 
and Regulations no conflict or absurdity is produced in 
relation to the definition of "industrial matter". This is so 
because s.7 of the Act within which "industrial matter'' is 
defined and which appears in the Act in Part 1— 
Introductory, specifically provides that the definitions 
contained therein apply "unless the contrary intention 
appears". Section 78(l)(a)(ii) in our view demonstrates, in 
the particular circumstances referred to, a contrary intention 
to the limitation expressed in the definition of "industrial 
matter". Although our interpretation does not infer that 
s.78(l)(a) is reasonably open to more than one construction, 
to the extent that it may be said to be it is our view that the 
construction we have adopted promotes the objects set out 
in s.6 of the Act. 

Finally it is clear that the transfer of Mr Antoniak, 
effected as it was under s.7 and the Regulations under 
Division 2—Transfers, of the Education Act 1928 is a matter 
which falls within the scope of s.78(l)(a)(ii) of the Act. 

For the reasons set out above the question before the 
Tribunal is to be determined by a finding that the Tribunal 
has the jurisdiction to further hear and determine the 
Application before it. 

Appearances: Mr P. Malone on behalf of the Applicant. 
Mr Appleby on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc) 
and 

Minister for Education 
No. TC 8 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER S.A. KENNEDY, Chairperson. 

DR N.F. REEVES, Member. 
MR R.J. POLLARD, Deputy Member. 

4 November 1994. 
Order. 

WHEREAS this application was the subject of a conference 
in April 1994; and 

Whereas the matter has not been proceeded on further 
formally; and 

Whereas notice was given to the applicant by way of a 
letter dated 10 October 1994 that in view of the length of 
time elapsed it was intended to finalise the matter; 

Now therefore the Government School Tbachers Tribu- 
nal, pursuant to the powers conferred by the Industrial 
Relations Act 1979, does hereby order— 

That this application be and is discontinued. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. 

2. any matter concerning any inequity arising out of 
the application of any such Act or Regulation. 



WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Tbachers Union of W.A. (Inc.) 

and 

Minister for Education 

No. TC 18 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY, Chairperson. 
DR N.R. REEVES, Member. 

MS RE. HUTCHINSON, Deputy Member. 

4 November 1994. 
Order. 

WHEREAS the dispute the subject of this application has 
been the subject of conciliation proceedings; and 

Whereas in the view of the Government School Tbachers 
Tribunal these resulted in reasonable outcomes, which now 
have been rejected by the applicant; 

Now therefore, the Government School Tbachers Tribu- 
nal pursuant to the powers conferred by the Industrial 
Relations Act 1979, and specifically section 27(l)(a)(ii), 
does hereby order— 

That this application be and is discontinued with 
effect on and from 1 November 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc) 

and 

Minister for Education 

No. TC 20 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER S.A. KENNEDY, Chairperson. 
DR N.F. REEVES, Member. 

MS P.E. HUTCHINSON, Deputy Member. 

27 October 1994. 
Order. 

WHEREAS the applicant has informed the Government 
School Teachers Tribunal that the issue the subject of this 
claim has been resolved between the parties; 

Now therefore the Government School Tbachers Tribu- 
nal, pursuant to the powers conferred by the Industrial 
Relations Act 1979, does hereby order— 

That this application be and is discontinued with 
effect on and from the 25th day of October 1994. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Industrial Relations Act 1979. 
State School Tbachers Union of W.A. (Inc.) 

and 
Minister for Education 
No. TCR 14 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY, Chairperson. 

DR N.R. REEVES, Member. 
MS P.E. HUTCHINSON, Deputy Member. 

25 October 1994. 
Reasons for Decision. 

THE COMMISSIONER: The matter before the Government 
School Teachers Tribunal ('the Tribunal') here involves a 
dispute between the State School Teachers Union of W.A. 
(Inc.) ('the SSTU') and the Minister for Education ('the 
employer') over a decision taken by the Education Depart- 
ment ('the Department'), acting on behalf of the employer, 
to end an employment arrangement whereby Ms Patricia 
Byrne, was to carry out duties in the Department's Primary 
Personnel Branch in a position designated Personnel 
Consultant—Acting (Primary EO/L2). 

The dispute was the subject of conciliation proceedings 
but these were unavailing and it was referred for hearing and 
determination. 

The SSTU claims that the actions of the employer are 
unlawful in that they amounted to a revoking of Byrne's 
appointment to the position and were in breach of contract. 
Further, it claims that the grounds cited by the employer in 
justification for the revocation are unfair in that they are 
discriminatory and contrary to the principles of merit 
selection which apply to appointments in the Education 
Department. 

It seeks from the Tribunal a declaration that the policy on 
which the employer relies is discriminatory and contrary to 
the principles of merit selection and an order that the 
employer be required to honour the terms of the employment 
arrangement entered into with Byrne. 

The employer claims that there is no jurisdiction for the 
Tribunal to enquire into and deal with the dispute. In the 
event that it is found that there is jurisdiction, the employer 
denies the allegations of breach and unfairness and opposes 
the remedies sought by the SSTU. The employer seeks an 
order dismissing the application. 

The background to the dispute is not contentious and can 
be summarised as follows. Byrne is a primary school teacher 
employed by the respondent. In 1990 the respondent agreed 
to her going to work for the SSTU with that service to count 
for the purposes of her employment by the respondent. The 
arrangement is commonly described as a secondment. That 
arrangement ended some time earlier this year following 
which Byrne took some long service leave due her and for 
which she had applied. While on leave Byrne saw the 
position of Personnel Consultant—Acting (Primary EO/L2) 
advertised in the June 1994 Education Circular published by 
the Department. The position was limited to a six month 
period commencing on 25 July 1994. The advertisement 
contains specifications of the role and duties involved in the 
position and the selection criteria which were to be applied 
to fill the position. 

It is Byrne's uncontested evidence that after seeing the 
advertisement she asked the "acting manager of the 
selection unit" if he would be a referee for her for the 
position and in the course of this discussion they jointly 
canvassed whether Byrne would meet eligibility conditions 
with respect to central and district office positions in the 
Department. In particular, according to Byrne, they jointly 
concluded that die fact that her work experience over the 
past approximately three years had not involved classroom 
teaching was not an impediment because no such require- 
ment had been set for the advertised position in which she 
was interested. 
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Byrne applied for the it. The usual merit selection 
processes were applied. Byrne was interviewed and subse- 
quently was selected as the best candidate to fill the position. 
On 6 July 1994 she was offered the position verbally and 
accepted. By way of a letter dated 8 July Byrne was 
congratulated by the manager of the Specialist Personnel 
Branch on her appointment to the position and was advised 
that she shortly would receive further details on the posting 
in the mail. On 18 July Byrne attended at the Primary 
Personnel Branch for a 'handover' by the incumbent. On 
Friday 22 July Byrne again attended at the Branch for 
introduction to the rest of the staff before formally taking 
the position the following Monday. Before leaving the 
Branch that day Byrne was given material/work to look at 
over the weekend. 

Byrne was telephoned at her home later that day by a 
management person. He informed her that she was not 
eligible to fill the position offered to her because of a policy 
that teachers had to return to a school following a period of 
secondment. This was confirmed in writing by Mr Peter 
Denton, the acting manager of the Primary Personnel 
Branch, in a letter dated 25 July 1994. Byrne was told that 
as a consequence, it "is not possible for you to take up the 
position of Personnel Consultant within Central Office" and 
that she should attend for work at Lynwood Primary School. 

According to the SSTU, the consequences of the 
Department's decision include the following: Byrne's salary 
is $38,950 per annum compared with the $43,379 per annum 
salary attached to the position for which she had been 
selected; Byrne actually is working at Lynwood Primary 
School on a supernumerary basis with the teaching position 
she would have filled being taken up by another teacher 
within the school; two part-time teachers have filled the 
position of the teacher who has taken the position at 
Lynwood Primary School that Byrne would have taken up; 
another person is occupying the position for which Byrne 
was selected in an acting capacity; and the Department is 
paying more out in salary costs overall. 

The employer argues that there is no jurisdiction for the 
Tribunal to deal with the dispute. This argument relies on 
the definition of "industrial matter" for the purposes of 
teacher covered by the Education Act 1928. It is said that 
as the dispute does not fall within the pre-conditions 
necessary for jurisdiction it does not meet the tests and the 
authority of section 78(1) can not be called upon. As to the 
exercise of the regulatory authority under the Education Act 
1928, it was said that only Regulation 140 was remotely 
relevant but should not be construed anyway so as to attract 
the Tribunal's jurisdiction. 

Essentially this argument is that as arrangements re 
secondments are not expressly the subject of a regulation 
under the Education Act 1928, any arrangements decided 
upon by the Department's chief executive with respect to 
policy and administration of these is extraneous to the 
regulations and the source of the regulatory power, the 
Education Act 1928. 

The SSTU argues that the question of whether the 
Education Act 1928 and its regulations came within the 
ambit of section 78(l)(a)(ii) is quite clear and that there is 
authority for this conclusion in a number of decisions of the 
Tribunal and the Commission in Court Session. Matter No. 
TC 6 of 1992 [(1993) 73 WAIG 935], Matters No. T 4 and 
T 5 of 1993 [(1993) 73 WAIG 3362] and Matter No. T 9 
of 1993 (unpublished) were cited. 

According to the SSTU it is the general power to regulate 
conferred by the Education Act 1928 which gives rise to the 
prospect of jurisdiction for the Tribunal; and, in particular, 
the power for the Minister for Education to appoint teachers 
and other officers. The SSTU claims there has been an unfair 
application of the powers to appoint and the testing of that 
claim is one for the jurisdiction of the Tribunal, it says, 
pursuant to section 78(l)(a)(ii) which is as follows. 

78(1) Subject to Division 3 of Part II and subsection (4) 
of this section, the Tribunal has exclusive jurisdic- 
tion— 

(a) to enquire into and deal with— 
(0 ... 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 

There is no doubt that Byrne is a teacher as defined in 
section 73A and is employed under the Education Act 1928. 
Her appointment as a teacher is by authority conferred by 
the legislature on the Minister who has a vested authority 
to make regulations with respect to the administration of 
education too. That authority, subject to the agreement of 
the Minister, may be exercised by the chief executive of the 
department charged with the day to day administration of 
education. That is, the chief executive's authority is derived 
from that source. It follows that in exercising authority to 
appoint to a position, the chief executive (or delegated 
officers) is drawing on the authority of the Education Act 
1928. TTie word "appoint" is clearly used in the context of 
that legislation and its regulations to encompass both the 
taking up of employment as a teacher in the Department and 
movement of a currently employed teacher within the 
Department; an interpretation borne out by the correspon- 
dence addressed to Byrne over this matter which includes 
references to her being appointed to the position in the 
Primary Personnel Branch and then appointed to Lynwood 
Primary School. 

In my view there is jurisdiction for the Tribunal to enquire 
into and deal with the claim of inequity raised by the SSTU 
arising out of the exercise of the authority to appoint. 

The SSTU's claim as to unfairness to Byrne can be briefly 
stated. It is that Byrne, having properly applied for a position 
with advertised pre-requisites which she met, had been 
selected on merit to fill the position only to be informed after 
the event that a policy applied prohibiting persons who had 
been on secondment from taking up any positions other than 
classroom positions for a period of two years, has been 
treated harshly and unjustly. 

The respondent acknowledges that it was most unfortu- 
nate that Byrne had gone so far (ie, appointment to the 
position) before its policy was applied but that is all. 

According to the Department, its position since the mid 
1970s has been that "out of school" appointments are 
opportunities for teachers to gain valuable professional and 
organisational experience. To this end the general approach 
has been to require a regular turnover so that the access of 
classroom teachers to such opportunities is maximised. The 
Tribunal was told that secondments are negotiated with 
'agencies' on a year to year basis up to three years with a 
fourth year being approved only in exceptional circum- 
stances. Such an "agency" would be the Scitech Centre or 
the Sir Francis Burt Law Centre. In 1991 secondments were 
defined separately from other "out of school" limited 
tenure positions as being applied to "teachers who have 
been relocated to another agency". The Department says 
that it is accepted practice that if a teacher has been out of 
the classroom for more than two years, the person is not 
eligible to apply for another "out of school" position until 
he/she has occupied a teaching position for two years with 
any teacher proceeding on secondment receiving written 
confirmation setting out the conditions under which the 
secondment is to take place. In answer to a question as to 
whether the policy has been made known within the 
teaching service and if so how, the Department informed the 
Tribunal that no general notice had been issued within the 
teaching service but reiterated that teachers going on a 
secondment are advised in writing of the conditions. 

A copy of the original letter to Byrne dated 27 March 
1990 formally notifying her of approval of her secondment 
to work for the SSTO is before the Tribunal. But there is no 
reference in it to a requirement to return to the classroom 
after the period of secondment. Byrne gave evidence in this 
matter that she had not been told at any stage that it was a 
condition of her authorised secondment that she return to 
classroom teaching at the end of it and in the absence of any 
evidence to the contrary, I accept this. 
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In all I have concluded as follows. There is an 
administrative policy that teachers who have been absent 
from classroom teaching on secondment for a lengthy period 
should, as a general rule at the end of that secondment, 
resume a school based role. The policy has not been formally 
advertised through the teaching service and, so far as Byrne 
is concerned, was not formally notified to her either at the 
commencement of the secondment period (when of course 
it could have been a crucial factor in her decision making) 
or later. There is no explanation as to why this is the case. 
Perhaps the distinction established in 1991 (i.e. after her 
departure to the SSTU) between "secondments" (external 
to the Department) and fixed term appointments on 
secondment (out of schools but within the Department) was 
a factor. Perhaps the arrangement with the SSTU was 
different from other secondments. 

In the absence of any other, this might be a reasonable 
explanation for not only Byrne's evidence of the circum- 
stances of her secondment but the fact that she was not only 
advised that she was eligible to apply for the position she 
won but actually had been through the whole selection 
process and was within two days of taking up the position 
before the decision to appoint was revoked because there is 
no question that the process of selection on merit was 
somehow flawed or in error. 

The point is the basis for the revocation of the 
appointment by the employer rests on an assertion of a 
contractual right as a result of a policy. However, there is 
no evidence that such a right, either express or implied, 
applied in the contract of employment between the employer 
and Byrne in 1990 or that such a term was added 
subsequently to the contract of employment or is somehow 
now to be implied with retrospective force. Indeed the 
evidence is otherwise. 

The policy being the basis for the revocation of her 
appointment to the position in Primary Personnel Services, 
and there being no good reason raised otherwise and given 
the unchallenged fact of merit selection, I would say that the 
decision to revoke must be found unfair. The Tribunal 
should remedy this by reinstating her to the position without 
loss. 

The SSTU's claim actually goes beyond the claim that 
Byrne has been treated unfairly in that it also seeks a 
declaration that the policy on which the employer relies is 
discriminatory and contrary to the principles of merit 
selection. But the SSTU has not made out this 'class' claim. 
It seems to me that there may well be good reason in some 
cases of secondment to require a return to the classroom 
after it. Byrne's case does not prove that a general rule is 
perverse. This Tribunal should be cautious about intervening 
so as to make policy by overriding policy but in any event 
no case has been made out here by the SSTU for the Tribunal 
to take it further then to deal with the circumstances 
applying to Byrne. 

DR REEVES: I have read the reasons for decision of the 
Commissioner in draft form. I agree with those reasons and 
have nothing to add. 

MS HUTCHINSON: I agree with the draft reasons of the 
Chaiiperson and the conclusions therein and have nothing 
to add. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union of W.A. (Inc.) 

Minister for Education 
No. TCR 14 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
COMMISSIONER S.A. KENNEDY, Chairperson. 

DR N.R. REEVES, Member. 
MS P.E. HUTCHINSON, Deputy Member. 

1 November 1994. 
Order. 

HAVING heard Mr P. Malone on behalf of the applicant and 
Mr R. Copeland on behalf of the respondent, now therefore 
the Government School Tbachers Tribunal pursuant to the 
powers conferred by the Industrial Relations Act, 1979, does 
hereby order— 

1. THAT the respondent reinstate Ms Patricia Byrne 
in the position of Personnel Consultant—Acting 
(Primary EO/L2) in the Education Department's 
Primary Personnel Branch within seven days of 
the 25 October 1994 unless otherwise agreed 
between the parties. 

2. THAT Ms Patricia Byrne be paid by the respon- 
dent a sum equivalent to the difference in salary 
between that she was paid for work at Lynwood 
Primary School from the date her appointment to 
the position in the Primary Personnel Branch was 
revoked until the date on which she is reinstated 
in the position of Personnel Consultant—Acting 
(Primary EO/L2). 

(Sgd.) S. A. KENNEDY, 
[U.S.] Commissioner. 

NOTICES— 

Union matters- 

Editor's Note: Full Bench decision and order published (74 
WAIG 2078) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

s.62 

In the matter of an application by "The Australian 
Collieries' Staff Association, Western Australian Branch". 

No. 90 of 1994. 

TREVOR JOHN POPE, Deputy Registrar. 
2 September 1994. 

Decision. 
HAVING been directed by the Full Bench I have this 2nd 
day of September 1994 registered an alteration to Rule 
3.—Constitution, in terms of the Full Bench Order in this 
matter. 

(Sgd.) T.J. POPE, 
Deputy Registrar. 



No. 1061 of 1994. 
NOTICE is given of an application by the "The Civil 
Service Association of Western Australia Incorporated" to 
the Full Bench of the Western Australian Industrial 
Relations Commission for an alteration to Rule 6.— 
Membership. 

The current rule 6—Membership and the proposed new 
rule 6—Membership are set out below:— 

Existing Rules 

Rule 6—Membership. 
(a) Membership shall be confined to any person 

who is: 
(1) employed as an officer under and within 

the meaning of the Public Service Act 
1978-80; or 

(2) employed under the Forests Act, the 
Main Roads Act or any Act now in force 
or hereafter enacted whereby any Board, 
Commission or other body is consti- 
tuted to administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public Serv- 
ice, including State trading concerns, 
business undertakings and government 
institutions controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any 
Minister of the Crown in right of the 
State of Western Australia; or 

(6) employed by any statutory body repre- 
senting the State of Western Australia; 
or 

(7) employed by any instrumentality or 
authority whether corporate or unincor- 
porate acting under the control of or for 
or on behalf of or in the interest of the 
State of Western Australia; or 

(8) employed in either House of Parliament 
of the State of Western Australia 
either— 

(i) under the separate control of the 
President or Speaker or under their 
joint control; or 

(ii) by a Committee appointed pursu- 
ant to the Joint Standing Rules and 
Orders of the Legislative Council 
and the Legislative Assembly. 

(9) employed by any company or corpora- 
tion in which issued shares are held by 
or for or on behalf of or in the interest 
of the State of Western Australia, or, if 
there are no issued shares, in which the 
Governing body by whatever name 
called includes nominees appointed by 
or on behalf of or in the interest of the 
State of Western Australia. 

(b) Provided that the following persons shall not 
be eligible for membership: Persons who are 
employed by an employer bound by an award 
made or an industrial agreement registered 
under the Industrial Relations Act 1979 and 
in force on 1st March, 1985 and to which an 
organization of employees registered under 
the aforementioned Act other than The Civil 
Service Association of Western Australia 
Incorporated is party, in the callings which 
on 1st March, 1985 were mentioned in any 
such award or agreement or in a classifica- 
tion, not specifically mentioned in the award 
or agreement as at the 1 st of March, 1985 the 
duties of which are the same or substantially 
similar to any classification which was so 
mentioned. 

(c) In addition and notwithstanding the provi- 
sions of subrule (b) of this rule, membership 
shall be confined to: 
(1) salaried officers employed by any Uni- 

versity within Western Australia, en- 
gaged in professional, administrative, 
supervisory, technical, or clerical capac- 
ities other than: 

(i) the Vice-Chancellor/s; 
(ii) persons paid according to aca- 

demic salary rates and who are 
substantially engaged in teaching 
duties or on original research; 

(iii) persons whose conditions of en- 
gagement provide that their salary 
and status shall be equivalent to 
those of the academic staff. 

(d) In addition to and notwithstanding the provi- 
sions of subrule (b) of this rule, membership 
shall be confined to tradesmen who are 
employed as Foremen Tradesmen or Sub- 
Foremen Tradesmen by Ministers of the 
Crown, Government Instrumentalities, 
Agencies or Trading Concerns, excepting the 
Western Australian Government Railways 
Commission, the State Electricity Commis- 
sion of Western Australia, the Metropolitan 
(Perth) Passenger Transport Trust and the 
Government Printing Office. 
Provided that the following persons shall not 
be eligible for membership: 

(i) Supervisor Shipwrights and Supervisor 
Dockers employed by the State Ship- 
ping Service. 

(ii) Assistant Dockmaster, South Slipway 
employed by the Hon. Minister for 
Works. 

(e) Notwithstanding any of the foregoing, such 
persons who are employees of the Civil 
Service Association of Western Australia 
(Incorporated) provided that such persons: 
(1) are not eligible to hold the offices of 

President, Senior Vice-President, Junior 
Vice-President, Honorary Treasurer or 
Executive Committee member, and 

(2) shall not include any persons eligible for 
membership of the Federated Clerks' 
Union of Australia Industrial Union of 
Workers, WA Branch. 

(f) No person under the age of fourteen years 
shall be a member. 

Proposed Rules: 

Rule 6—Membership. 
(a) Membership shall be confined to any persons 

who are: 
(1) employed under the Public Sector Man- 

agement Act 1994 or any statutory 
provision amending, replacing or sup- 
plementing that Act; or 

(2) employed under the Forests Act, the 
Main Roads Act or any Act now in force 
or hereafter enacted whereby any Board, 
Commission or other body is consti- 
tuted to administer any such Act; or 

(3) otherwise employed in any of the 
established Branches of the Public Sec- 
tor, including State trading concerns, 
business undertakings and government 
institutions controlled by Boards; or 

(4) employed by the State of Western 
Australia; or 

(5) employed by the Crown or by any 
Minister of the Crown in right of the 
State of Western Australia; or 
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(6) employed by any statutory body repre- 
senting the State of Western Australia; 
or 

(7) employed by any instrumentality or 
authority whether corporate or unincor- 
porate acting under the control of or for 
or on behalf of or in the interest of the 
State of Western Australia; or 

(8) employed in either House of Parliament 
of the State of Western Australia 
either— 

(i) under the separate control of the 
President or Speaker or under their 
joint control; or 

(ii) by a Committee appointed pursu- 
ant to the Joint Standing Rules and 
Orders of the Legislative Council 
and the Legislative Assembly. 

(9) employed by any company or corpora- 
tion in which issued shares are held by 
or for or on behalf of or in the interest 
of the State of Western Australia, or, if 
there are no issued shares, in which the 
Governing body by whatever name 
called includes nominees appointed by 
or on behalf of or in the interest of the 
State of Western Australia. 

(10) salaried officers employed by any Uni- 
versity within Western Australia, en- 
gaged in professional, administrative, 
supervisory, technical, or clerical capac- 
ities other than: 

(i) the Vice-Chancellor/s; 

(ii) persons paid according to aca- 
demic salary rates and who are 
substantially engaged in teaching 
duties or on original research; 

(iii) persons whose conditions of en- 
gagement provide that their salary 
and status shall be equivalent to 
those of the academic staff. 

(11) tradesmen who are employed as Fore- 
men Tradesmen or Sub-Foremen 
Tradesmen by Ministers of the Crown, 
Government Instrumentalities, Agen- 
cies or Trading Concerns, excepting the 
Western Australian Government Rail- 
ways Commission, the State Electricity 
Commission of Western Australia, the 
Metropolitan (Perth) Passenger Trans- 
port Trust and the Government Printing 
Office. 

Provided that the following persons 
shall not be eligible for membership: 

(i) Supervisor Shipwrights and Super- 
visor Dockers employed by the 
State Shipping Service. 

(ii) Assistant Dockmaster, South 
Slipway employed by the Hon. 
Minister for Works. 

(12) employees of the Civil Service Associa- 
tion of Western Australia (Incorporated) 
provided that such persons: 

(1) are not eligible to hold the offices 
of President, Senior Vice-Presi- 
dent. Junior Vice-President, Hon- 
orary Treasurer or Executive Com- 
mittee member, and 

(2) shall not include any persons eligi- 
ble for membership of the Feder- 
ated Clerks' Union of Australia 
Industrial Union of Workers, WA 
Branch. 

(b) No person under the age of fourteen years 
shall be a member. 

This matter has been listed before the Full Bench on the 
10 January 1995. 

A copy of the Rules of the organisation and the proposed 
set of rules may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that 
he has a sufficient interest or desires to object to the 
application may do so by filing a notice of objection in 
accordance with the "Industrial Relations Commission 
Regulations 1985". 

T.J. POPE, 
Deputy Registrar. 

7 November 1994. 

OCCUPATIONAL HEALTH, 
SAFETY AND WELFARE ACT- 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Raymond Leslie Curo 
Bunnings Forest Products 

George Gedling 
Inspector, Department of Occupational Health, Safety and 

Welfare. 

No. OHSW 01 of 1994. 

COMMISSIONER A.R. BEECH. 

7 October 1994. 
Reasons for Decision. 

THE COMMISSIONER: On the 10th February 1994 
Inspector Gedling issued a Prohibition Notice against 
Bunnings Forest Products prohibiting the felling of frees by 
hand by using a vertical scarf cut of approximately 80° and 
not removing the scarf piece by making a joining horizontal 
scarf cut. Bunnings Forest Products sought a review of the 
Prohibition Notice pursuant to s.51 of the Occupational 
Health, Safety and Welfare Act. 

When the matter first came before the Commission at 
Manjimup on the 16th March 1994 the Commission agreed 
to the applicant's request that the matter be adjourned for 
discussions to occur between the parties. Those discussions 
culminated in an inspection of the activity the subject of the 
Notice at Manjimup on the 1st June 1994. 

As a result of the discussions associated with the 
inspections the parties reached an agreement that marri and 
karri trees could be felled by the use of a vertical scarf cut 
at approximately 80° without removing the scarf piece but 
only by fallers who have been trained and accredited in that 
cut. 



The parties agree that Bunnings Forest Products accepts 
responsibility under s.19 of the Occupational Health, Safety 
and Welfare Act 1984. It is agreed that in order to use the 
vertical scarf cut only method of felling an adequate detailed 
standard is required covering the: 

(1) standard operating procedure for this method of 
felling; 

(2) the necessary training required; 
(3) the necessary supervision required; 
(4) the species of timber (karri, marri, jarrah, soft- 

wood etc) that is suitable for this method of 
felling; 

(5) the certification of those fallers trained to use this 
particular felling method to the required standard; 
and 

(6) providing for records of training given and the 
certification issued. 

The parties agree that the responsibility for maintaining 
the above system rests with the employer. An ad hoc system 
is not seen by the parties as acceptable under s.19 of the 
Occupational Health, Safety and Welfare Act. The parties 
agree that the certificate should Ik available for presentation 
similar to the requirements for other felling certification. 

The parties also agree that in general this method of 
felling should apply to small softwood no greater than 
150mm in diameter. It may also be used for small trees (less 
than 150mm in diameter) in a motor manual system to 
encourage fallers not to cut small trees with one cut. The 
parties believe that the above criteria should apply to 
employers who can implement the above system. 

The manner in which these proceedings were conducted, 
together with the inspections at Manjimup, allow the 
Commission to form the opinion that the agreement reached 
between the parties is one which is proper and in the best 
interests of die Occupational Health, Safety and Welfare 
Act. The agreement will provide the circumstances where 
the felling of certain trees by the use of a vertical scarf cut 
only will be permitted where it can be demonstrated that the 
appropriate safety standards have been met by the operator 
concerned. The Commission understands that this standard 
is in the process of being developed. As such it is appropriate 
that the Commission affirm the Prohibition Notice with 
appropriate modifications. Those modifications will permit 
the felling of trees by the use of a vertical scarf cut only in 
those circumstances. In all other respects the Prohibition 
Notice will remain. 

Appearances: Ms R.M. letto on behalf of Mr Gedling and 
the Department of Occupational Health, Safety and Welfare. 

Mr R. Cure on behalf of Bunnings Forest Products. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Raymond Leslie Cure 

Bunnings Forest Products 
and 

George Gedling 
Inspector, Department of Occupational Health, Safety, and 

Welfare. 
No. OHSW 01 of 1994. 

COMMISSIONER A.R. BEECH. 
25 October 1994. 

Order. 
HAVING heard Mr R.L. Curo on behalf of the applicant and 
Ms R.M. letto on behalf of the respondent, and by consent, 
I the undersigned, Commissioner of the Western Australian 
Industrial Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
and pursuant to s.51(5)(b) of the Occupational Health, 
Safety and Welfare Act 1984, do hereby affirm Prohibition 
Notice 22607 with the following modification: 

The Prohibition Notice shall not apply to the felling 
of trees by hand using a vertical scarf cut only where 
the employee using that method is certificated to use 
that method to a required standard, namely: 

A standard providing for a standard operating 
procedure for this method of felling on trees less 
than 150mm in diameter; providing the necessary 
training; providing the necessary supervision 
required; providing the species of timber (karri, 
marri, jarrah, softwood etc) that is suitable for this 
method of felling; the certification of those fallers 
trained to use this particular felling method to the 
required standard; and providing for documented 
records of training given and of certification. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 




