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THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:-
75 W.A.I.O. 

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION 

(As Consolidated at a Hearing before the Commission in 
Court Session on 15 December 1977)* 

I.-Right to Leave. 
A worker shall, as herein provided, be entitled to leave 

with pay in respect of long service. 

2.-l.ong Service. 

(l) The long service which shall entitle a worker to such 
leave shall, subject as herein provided. be continuous service 
with one and the same employer. 

(2) Such service shall include service prior to the 1st day 
of April 1958, if it continued until such time but only to the 
extent of the last 20 completed years of continuous service. 

(3) (a) Where a business has, whether before or after the 
coming into operation hereof, been transmitted from an 
employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and a worker 
who at the time of such transmission was an employee of 
the transmittor in that business becomes an employee of the 
transmittee the period of the continuous service which the 
worker has had with the transmittor, (including any such 
service with any prior transmittor shall be deemed to be 
service of the worker with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and "transmitted" has 
a corresponding meaning. 

(4) Where, over a continuous period, a worker has been 
employed by two or more companies each of which is a 
related company within the meaning of section 6 of the 
Companies Act 1961 the period of the continuous service 
which the worker has had with each of those companies shall 
be deemed to be service of the worker with the company by 
whom he is last employed. 

Section 6 reads-

(1) For the purposes of this Act, a corporation shall, 
sllbject to the provisions of subsection (3) of this 

section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation-
(i) controls the composition of the board of 

directors of the flfSt mentioned corpora
tion; 

(ii) controls more than half of the voting 
power in the flfSt mentioned corpora
tion; or 

(iii) holds more than half of the issued share 
capital of the first mentioned corpora
tion excluding any part thereof which 
carries no right to participate beyond a 
specified amount in a distribution of 
either profits or capital; or 

(b) the first mentioned corporation is a subsidi
ary of any corporation which is that other 
corporation's subsidiary. 

(2) For the purpose of subsection (1) of this section, 
the composition of a corporation's board of directors 
shall be deemed to be controlled by another corporation 
if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of 
any other person can appoint or remove all or a 
majority of the directors; and for the purposes of this 
provision that other corporation shall be deemed to 
have power to make such an appointment if-

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director follows 
necessarily from his being a director or other 
officer of that other corporation. 

(3) In determining whether one corporation is 
subsidiary of another corporation-

(a) any shares held or power exercisable by that 
other corporation in a fiduciary capacity shall 
be treated as not held or exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection, any shares held or power exercis
able--

(i) by any person as a nominee for that 
other corporation (except where that 
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other corporation is concerned only in 
a fiduciary capacity); or 

(H) by, or by a nominee for, a subsidiary of 
that other corporation, not being a 
subsidiary which is concerned only in a 
fiduciary capacity, 

shall be treated as held or exercisable by that 
other corporation; 

(c) any shares held or power exercisable by any 
person by virtue of the provisions of any 
debentures of the flISt mentioned corporation 
or of a trust deed for securing any issue of 
such debentures shall be disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation or its 
subsidiary (not being held or exercisable as 
mentioned in paragraph (c) of this subsec
tion) shall be treated as not held or exercisa
ble by that other corporation if the ordinary 
business of that other corporation or its 
subsidiary, as the case may be, includes the 
lending of money and the shares are held or 
power is so exercisable by way of security 
only for the purposes of a transaction entered 
into in the ordinary course of that business. 

(4) A reference in this Act to the holding company 
of a company or other corporation shall be read as a 
reference to a corporation of which that last mentioned 
company or corporation is a subsidiary. 

(5) Where a corporation-
(a) is the holding company of another corpora

tion; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation, 
that flISt mentioned corporation and that other corpora
tion shall for the purposes of this Act be deemed to be 
related to each other. 

(5) Such service shall include--
(a) any period of absence from duty on any annual 

leave or long service leave; 
(b) any period of absence from duty necessitated by 

sickness of or injury to the worker but only to the 
extent of 15 working days in any year of his 
employment; 

(c) any period following any termination of the 
employment by the employer if such termination 
has been made merely with the intention of 
avoiding obligations hereunder in respect of long 
service leave or obligations under any award in 
respect of annual leave; 

(d) any period during which the service of the worker 
was or is interrupted by service--

(i) as a member of the NaVal, Military or Air 
Forces of the Commonwealth of Australia 
other than as a member of the British 
Commonwealth Occupation Forces in Japan 
and other than as a member of the Permanent 
Forces of the Commonwealth of Australia 
except in the circumstances referred to in 
section 31 (2) of the Defence Act 1903-1956, 
and except in Korea or Malaya after 26 June 
1950; 

(ii) as a member of the Civil Construction Corps 
established under the National Security Act 
1939-1946; 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practica
ble on the completion of any such service resumed or 
resumes employment with the employer by whom he was 
employed immediately before the commencement of such 
service. 

(6) Service shall be deemed to be continuous notwith
standing-

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as re
ferred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in paragraph 
(5) of this subclause; 

(d) any absence from duty authorised by the em
ployer; 

(e) any standing down of a worker in accordance with 
the provisions of an award, industrial agreement, 
order or determination under either Common
wealth or State law; 

(f) any absence from duty arising directly or indi
rectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness of 
trade if the worker be re-employed by the same 
employer within a period not exceeding two 
months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if the 
worker is re-employed by the same employer 
within a period not exceeding six months from the 
date of such termination; 

(i) any reasonable absence of the worker on legiti
mate union business in respect of which he has 
requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause not 
specified in this clause unless the employer, 
during the absence or within 14 days of the 
termination of the absence notifies the worker in 
writing that such absence will be regarded as 
having broken the continuity of service, which 
notice may be given by delivery to the worker 
personally or by posting it by registered mail to 
his last recorded address, in which case it shall be 
deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to G) 
inclusive of this paragraph shall not (except as set out in 
paragraph (5) of this subclause) count as service. 

3.-Period of Leave. 
(1) The leave to which a worker shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of 

this subclause: 
Where a worker has completed at least 15 years' service 

the amount of leave shall be-
(a) in respect of 15 years' service so completed-

13 weeks' leave; 
(b) in respect of each 10 years' service completed 

after such 15 years-eight and two-thirds weeks' 
leave; 

(c) on the termination of the worker's employment
(i) by his death; 

(ii) in any circumstances otherwise than by his 
employer for serious misconduct; 

in respect of the number of years' service with the 
employer completed since he last became entitled 
to an amount of long service leave, a proportionate 
amount on the basis of 13 weeks for 15 years' 
service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where a worker has completed at least 10 years' 
service but less than 15 years' service since its commence
ment and his employment is terminated-

(i) by his death; or 
(ii) in any circumstances, otherwise than by his 

employer for serious misconduct; 
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the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of such service bears 
to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of this 
subclause apply the worker shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) A worker whose service with an employer commenced 
before 1 October 1964, and whose service would entitle him 
to long service leave under this clause shall be entitled to 
leave calculated on the following basis:-

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

Provided that such worker shall not be entitled to long 
service leave until his completed years of service entitle him 
to the amount of long service leave prescribed in either 
paragraph (2) (a) or paragraph (2) (b) of this subclause as 
the case may be. 

(6) A worker to whom paragraphs (2) (c) and (3) of this 
subclause apply whose service with an employer com
menced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis: 

(a) For each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
20 years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 
15 years' service. 

4.-Payment for Period of Leave. 
(1) A worker shall, subject to paragraph (3) of this 

subclause, be entitled to be paid or each week of leave to 
which he has become entitled or is deemed to have become 
entitled the rate of pay applicable to him at the date he 
commences such leave. 

(2) Such rate of pay shall be the rate applicable to him 
for the standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and 
part-time workers shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
worker the commencement of the leave to which the worker 
is entitled or any portion thereof is postponed to meet the 
convenience of the worker, the rate of payment for such 
leave shall be at the rate of pay applicable to him at the date 
of accrual, or, if so agreed, at the rate of pay applicable at 
the date he commences such leave. 

(4) The rate of pay-
(a) shall include any deductions from wages for board 

and/or lodging or the like which is not provided 
and taken during the period of leave; 

(b) shall not include shift premiums, overtime, pen
alty rates, special rates, disability allowances, 
fares and travelling allowances or the like. 

(5) In the case of workers employed on piece or bonus 
work or any other system of payment by results the rate of 
pay shall be calculated by averaging the workers' rate of pay 
for each week over the previous three monthly period. 

5.-Taking Leave. 
(1) In a case to which placita (a) and (b) of paragraph (2) 

of subclause (3) apply:-
(a) Leave shall be granted and taken as soon as 

reasonably practicable after the right thereto 
accrues due or at such time or times as may be 
agreed between the employer and the worker or 

in the absence of such agreement at such time or 
times as may be determined by the Special Board 
of Reference having regard to the needs of the 
employer's establishment and the worker's cir
cumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the worker or determined 
by the Special Board of Reference the employer 
shall give to a worker at least one month's notice 
of the date from which his leave is to be taken. 

(c) Leave may be granted and taken in one continuous 
period or if the employer and the worker so agree 
in not more than three separate periods in respect 
of the first 13 weeks' entitlement and in not more 
than two separate periods in respect of any 
subsequent period of entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Payment shall be made in one of the following 
ways:-

(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have 

been paid to him if the worker had remained 
at work, in which case payment shall, if the 
worker in writing so requires, be made by 
cheque posted to an address specified by the 
worker; or 

(iii) in any other way agreed between the em
ployer and the worker. 

(f) No worker shall, during any period when he is on 
leave, engage in any employment for hire or 
reward in substitution for the employment from 
which he is on leave, and if a worker breaches this 
provision he shall thereupon forfeit his right to 
leave hereunder in respect of the unexpired period 
of leave upon which he has entered, and the 
employer shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) 
of subclause (3) applies and in any case in which the 
employment of the worker who has become entitled to leave 
hereunder is terminated before such leave is taken or fully 
taken the employer shall, upon termination of his employ
ment otherwise than by death pay to the worker, and upon 
termination of employment by death pay to the personal 
representative of the worker upon request by the personal 
representative, a sum equivalent to the amount which would 
have been payable in respect of the period of leave to which 
he is entitled to deemed to have been entitled and which 
would have been taken but for such termination. Such 
payment shall be deemed to have satisfied the obligation of 
the employer in respect of leave hereunder. 

6.--Granting Leave in Advance and Benefits to be Brought 
into Account. 

(1) Any employer may by agreement with a worker allow 
leave to such a worker before the right thereto has accrued 
due, but where leave is taken in such case the worker shall 
not become entitled to any further leave hereunder in respect 
of any period until after the expiration of the period in 
respect of which such leave had been taken before it accrued 
due. 

(2) Where leave has been granted to a worker pursuant 
to the preceding paragraph before the right thereto has 
accrued due, and the employment subsequently is termi
nated, the employer may deduct from whatever remunera
tion is payable upon the termination of the employment such 
amount as represents payment for any period for which the 
worker has been granted long service leave to which he was 
not at the date of termination of his employment or prior 
thereto entitled. 
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(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long service 
leave scheme not under the provisions hereof granted to a 
worker by his employer in respect of any period of service 
with the employer shall be taken into account whether the 
same is granted before or after the coming into operation 
hereof and shall be deemed to have been taken and granted 
hereunder in the case of leave with pay to the extent of the 
period of such leave and in the case of payment in lieu 
thereof to the extent of a period of leave with pay equivalent 
thereof of the entitlement of the worker hereunder. 

7.-Records to be Kept. 
(1) Each employer shall during the employment and for 

a period of 12 months thereafter, or in the case of 
termination by death of the worker for a period of three years 
thereafter, keep a record from which can be readily 
ascertained the name of each worker, and his occupation, the 
date of the commencement of his employment and his 
entitlement to long service leave and any leave which may 
have been granted to him or in respect of which payment 
may have been made hereunder. 

(2) Such record shall be open for inspection in the manner 
and circumstances prescribed by this award (or agreement) 
with respect to the time and wages record. 

8.-Special Board of Reference. 
(1) There shall be constituted a Special Board of 

Reference for the purpose hereof to which all disputes and 
matters arising hereunder shall be referred and the Board 
shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of-

(a) the settlement of disputes of any matters arising 
hereunder; 

(b) the determination of such matters as are specifi
cally assigned to it hereunder. 

(3) The Board of Reference shall consist of one 
representative or substitute therefor nominated from time to 
time by the Confederation of Western Australian Industry 
(Incorporated) and one representative or substitute nomi
nated from time to time by the Trades and Labor Council 
of Western Australia together with a chairman to be 
mutually agreed upon by the organisations named in this 
paragraph. 

9.-State Law. 
(1) The provisions of any State Law to the extent to which 

they have before the coming into operation hereof conferred 
an accrued right on a worker to be granted a period of long 
service leave in respect of a completed period of 15 or more 
years' service or employment or an accrued right on a 
worker or his personal representative to payment in respect 
of long service leave shall not be affected hereby and shall 
not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect 
of a period of service with the employer completed after the 
period in respect of which the long service leave referred to 
in paragraph (l) of this subclause accrued due shall be in 
accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause the 
entitlement to leave hereunder shall be in substitution for 
and satisfaction of any long service leave to which the 
worker may be entitled in respect of employment of the 
worker by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of that 
law as at 1 April 1958, shall in respect of the workers 
covered by such exemptions be exempt from the provisions 
hereof. 

10.-Exemptions. 
The Special Board of Reference may subject to such 

conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there is 

an existing or prospective long service scheme which in its 
opinion, is, viewed as a whole, more favourable for the 
whole of the employees of that employer than the provision 
hereof. 

"'Editor's Note. 
The Judgment and General Order as prescribed by 

section 94A was published in 58 WAIG Part 1 
Subpart 2 at Page 116. 

There was no Schedule of Exemptions. 

INDUSTRIAL APPEAL COURT
Appeals against decision of 

Full Bench-
IN THE WESTERN AUSTRALIAN 

INDUSTRIAL APPEAL COURT 
Delivered: 1 November 1994. 

CORAM: KENNEDY J 
(PRESIDENT), 

ROWLAND & NICHOLSON JJ 
Appeal No 13 of 1994. 

BETWEEN: 
Australian Electrical, Electronics, Foundry & Engineering 

Union (WA Branch) 
(Appellant (Intervenor) 

and 
Metal & Engineering Workers' Union-WA BRANCH 

First Respondent (Applicant) 

and 
Coflexip Asia Pacific Pty Ltd 

First Second Respondent (Intervenor). 

Minister for Labour Relations 
Second Second Respondent (Intervenor). 

Catchwords 
Industrial law-representative agreements--whether exer
cise of discretion to grant application for sole representative 
status failed to take into account relevant consideration
whether Full Bench fell into error of law in failing to 
examine terms and conditions of industrial agreement
whether examination of industrial agreement a pre-condition 
to exercise of discretion to grant representative status-
whether failure to consider agreement involved denial of 
natural justice-Industrial Relations Act 1979 ss 26, 41, 
41A, nA. 
Mr A F Lovell (instructed by the Australian Electrical, 

Electronics, Foundry & Engineering Union (WA 
Branch» appeared for the appellant. 

Mr N J Hodgson (instructed by the Metal & Engineering 
Workers' Union-WA Branch) appeared for the first 
respondent. 

Mr A D Lucev with Ms A E Colegate (instructed by Freehill 
Hollingdale & Page) appeared for the first second 
respondent. 

Mr K M Pettit (instructed by the State Crown Solicitor) 
appeared for the second second respondent. 

Cases referred to in judgment: 
Australasian Society of Engineers, Moulders and Foundry 

Workers' Industrial Union of Workers, Western Aus
tralian Branch and Electrical Trades Union of Workers 
of Australia (Western Australian Branch) and Amalga
mated Metal Workers' and Shipwrights' Union of 
Western Australia v. State Energy Commission of 
Western Australia & Ors (1990) 71 WAIG 315 
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Union of Western Australia & Ors (1990) 70 WAlG 1659 
Sullivan v. Department of Transport (1978) 20 ALR 323 
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Amalgamated Metal Workers and Shipwrights Union of 

Western Australia v. Robe River Iron Associates 
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Re Australian Railways Union; Ex parte Public Transport 
Commission (1993) AUR 904 

Australian Workers Union, Western Australian Branch v. 
Hammersley Iron Pty Ltd (1985) 66 WAIG 322 

Ex parte Connell (1993) 10 WAR 414 
Hammersley Iron Pty Ltd v. Association of Drafting 

Supervisory and Thchnical Employees, Western Aus
tralian Branch (1984) 64 WAIG 852 
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JUDGMENT OF THE COURT 
This is an appeal against a decision of the Full Bench 
resulting in an order on 2 June 1994 in the following terms: 

"(1) THAT pursuant to section 72A(2) of the Act the 
Metals and Engineering Workers' Union-West
ern Australian Branch has the right to the 
exclusion of all other organisations registered 
under the Act to represent under the Act the 
industrial interests of the employees of Coflexip 
Asia Pacific Pty Ltd engaged in or in connection 
with the manufacturing of flexible pipe and 
associated products, including employees engaged . 
in production, handling, fitting, assembling, qual
ity control, storage and cranage. 

(2) THAT pursuant to section 72A(6) the matter be 
referred to the President for consideration of any 
rule changes in consequence of the order in 
paragraph (1) hereof." 

At the conclusion of the hearing of the appeal we 
announced that the appeal would be dismissed. These are 
our reasons for that conclusion. 

Section 72A was introduced into the Industrial Relations 
Act 1979 ("the Act") by the Industrial Relations Amend
ment Act 1993 which came into operation on the day on 
which the Workplace Agreements Act 1993 also came into 
operation, namely 1 December 1993. Section 72A reads: 

"72A(1) In this section
'enterprise' means--

(a) a business, or part of a business, that is 
carried on by a single employer; 

(b) a business, or part of a business, that is 
carried on by 2 or more employers as a joint 
venture or single enterprise; 

(c) activities carried on by a public authority, or 
part of those activities; or 

(d) a single project, undertaking or place of 
work; 

'organization' means an organization of employees. 
(2) An organization, an employer or the Minister 

may apply to the Full Bench for an order-
(a) that an organization has the right, to the 

exclusion of another organization or other 
organizations, to represent under this Act the 
industrial interests of a particular class or 
group of employees employed in an enter
prise who are eligible for membership of the 
organization; 

(b) .. . 
(c) .. . 

(3) The Full Bench shall not hear an application 
under subsection (2) until the application has been 
published in the Industrial Gazette and 30 days have 
expired since the day of publication. 

(4) On an application under subsection (2), the Full 
Bench may make one or more of the orders applied for, 
and may make any such order subject to any condition 
or limitation. 

(5) The Full Bench shall not make any order 
described in subsection (2) without giving persons 
who, in the opinion of the Full Bench, have a sufficient 
interest in the matter an opportunity of being heard. 

(6) Where an order is made under subsection (4), the 
Full Bench is to refer the matter to the President unless 
the Full Bench is satisfied that the rules of the 
organizations concerned do not need to be altered. 

(7) .. . 

(8) ... " 

The first respondent applied to the Commission pursuant 
to this section for an order that it should have the right to 
represent under the Act, to the exclusion of all other 
organizations, the industrial interests of all employees 
engaged by the first second respondent ("Coflexip") in 
certain capacities, namely production operators, engineering 
tradespersons, trainees, process control operators, wharf 
crane operators and plant operators. When the application 
was listed before the Commission on 30 May 1994 the 
appellant, by notice dated 26 May 1994, sought leave to 
intervene on the ground that its Constitution Rule provided 
that persons usually employed as engineers or engaged on 
the manufacturing of engineering products were eligible to 
be its members, that the granting of the order in favour of 
Coflexip would have the effect of amending the Constitution 
Rule of the Union, that it therefore had a "sufficient 
interest" in the matter to be granted the opportunity to be 
heard and, further, that the other "capacities of engage
ment" were not adequately defined. 

The fmdings and reasoning of the Full Bench were as 
follows. Coflexip is a member of a group of companies 
based in France and its business involves the manufacture 
and laying of sub-sea flexible pipes for the transportation of 
hydrocarbons. The directors of Coflexip had shown an 
interest in establishing a factory on Rous Head at Fremantle 
Harbour, the only alternative to that being a plant in 
Singapore. The plant would cost in the order of $55m and, 
once constructed, would employ up to 200 persons. As well 
as generating foreign income through the export of the pipes, 
much of the material used to construct the pipes would be 
sourced locally. Bo~ the State and Federal Governments 
had offered fmancial inducements to attract the company to 
establish its plant in Australia and particularly at Fremantle. . 

Coflexip, however, had insisted that efficient industrial 
relations practices be in place and, in particular, that the 
enterprise be guaranteed single union status and have in 
place a stand alone enterprise agreement with the relevant 
union covering terms and conditions of employment for its 
operations, including the operation of a crane on the 
Fremantle Wharf. 

As a consequence, representatives of Coflexip met with 
officials of the Australian Council of Trade Unions ("the 
ACTU") which indicated that, having regard to the special 
nature of the company's operations, the ACTU was prepared 
to give the operation "greenfield site status with one union 
for its operations". The ACTU stipulated that the relevant 
union was the ftrst respondent or its federal counterpart. An 
agreement was negotiated between Coflexip and the fIrst 
respondent and was, at the time of the consideration of the 
s 72A application by the Full Bench, the subject of a pending 
application for registration as an enterprise agreement 
pursuant to s 41 of the Act. 

Coflexip also sought and was given assurance from the 
Secretary of the ACTU and the Federal Secretaries of the 
ftrst respondent and the relevant Maritime Union "that the 
single union status that had been agreed would not be 
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affected by having Coflexip employees working on the 
Fremantle Wharf". 

In the hearing before the Full Bench both Coflexip and 
the Minister for Labour Relations sought leave to intervene 
to support the application by the fIrst respondent. 

In the course of submissions made for Coflexip the Full 
Bench was informed that it was important that the industrial 
position be in place before 21 June when it's Board was to 
decide the venue for the plant. 

In submissions before the Full Bench the appellant, 
having been granted leave to intervene, did not oppose the 
concept of the single union status but questioned whether 
the respondent was the appropriate union to be granted that 
status. It sought to have the application adjourned in order 
that it (the appellant) might bring a similar application and 
have the Full Bench determine which was the more 
appropriate union. It complained that the ACTU ha~ m~de 
its decision to support the fIrst respon~ent's applIcation 
without reference to the appellant and, m any event, the 
Commission was not bound to have regard to the ACTU 
determination because there was no counterpart in the 
provisions of s 72A of the Ac~ to the provisions Of s 
118A(2)(c) of the Industrial Relations Act 1988 (Cth) which 
provided that the Commission must have regard "to any 
agreement or understanding of which the Commission 
becomes aware that deals with the right of an organisation 
of employees to represent under this Act the industrial 
interests of a particular class or group of employees". 
Furthermore, the appellant submitted to th~ ~ull B~nch that 
the applicant had not come to the Commission With clean 
hands as contrary to a memorandum of understanding 
between it and the fIrst respondent and another union, the 
appellant had not been consulted by the fIrst respondent 
concerning the application. 

The Full Bench considered that s 72A of the Act gave to 
it a wide discretion which it was required to exercise 
"confmed only by the scope and purpose of the legislation": 
O'Sullivan v. Farrer (1989) 168 CLR 210 at 216. It 
considered the onus was on the fIrst respondent as applicant 
to establish "good and cogent ~asons" wh~ ~e ,?rder 
should be made and, if relevant, displace the eXisting nghts 
of a registered organization (Re Queensland Alumina Ltd 
(1991) 42 IR 304 at 321). 

On the material before it, the Full Bench concluded there 
were indeed good and cogent. reasons for it to grant the ~~t 
respondent the exclusive nght to represent CoflexIp s 
production employees. It found establIshed as uncontro
verted facts that there was a genuine prospect of Coflexip 
establishing a new industry in Fremantle with the potential
ities previously referred to and th3:t the guarantee of 
industrial conditions sought by Coflexlp could only be put 
in place by an order of the kind sought. It was only the fIrst 
respondent which had instituted proceed~ngs for s~ch .an 
order and which had reached agreement WIth CofleXIp With 
respect to conditions of. ~mployme~t. Furthermore, th~ 
appellant was not in a poSItIOn to obtam a guarantee that It 
would have a single union status before 21 June 1994. 
Because of the provisions of s 72A(3) of the Act, any 
application by it could not be dealt with until well after that 
date nor was there any guarantee that the appellant would 
reach agreement with Coflexip by that date. There was no 
guarantee that the consent given by the Maritime Union to 
the fIrst respondent's application would be forthcoming in 
favour of an application by the appellant. The Full Bench 
said: 

"The undeniable fact is that the [fIrst respondent] is 
in a position ~ satisfy ~e conditi?n pr~nt set ~y 
[Coflexip] for It to conSider establIshmg Its enterpnse 
in this State, whereas the [appellant] is not in that 
position and nor is it likely to be at any time prior to 
21 June next." 

The Full Bench also found that the potential benefIts for 
the community through the establishment of the enterprise 
contemplated by Coflexip in the form of increased employ
ment opportunities and increased revenue far outweIghed 
the potential damage to the interests of the appellant. ~t 
considered it would be contrary to the objects of the Act If 

the opportunity to establish the industry was lost while the 
appellant and the responde!lt argued. as to who ~hould ha~e 
single union status. It was mapp~pnate to.reqUlre Coflex~p 
to re-negotiate with another unIon when It already had m 
place an agreement which satisfIed its ne~ bec.ause ~at 
would serve to heighten concern regardmg mdustrIal 
relations practices in the perception of Coflexip. 

The Full Bench found additional factors in favour of 
granting the application. The fIrst was that ~ere was 
potential for demarcation dispu~s betw~n the applicant ~d 
the fIrst respondent and it was m the mtere~ts of reducmg 
the potential for that, that one of those umons should be 
given exclusive coverage. Secondly, the nature of the 
enterprise was one which lent itself to the fIrst respondent 
having exclusive coverage of production employees. Fur
thermore there was no claim of the appellant by reason of 
prior custom and practice because the enterprise. was new 
and incorporated novel technology and productIon proc
esses. It was relevant to note the support of the ACTU for 
the application and the agreement which had been. reache? 
with the Maritime Union. The Full Bench also SaId that It 
could not be overlooked tt'Iat the applicant with the 
imprimatur of the ACTU had reached agreement ~n terms 
and conditions of employment to enable the enterpnse to be 
established. 

The Full Bench found the application by the fIrst 
respondent had been publis~ed in the Western Aust;alian 
Industrial Gazette on 27 April 1994. There was no eVIdence 
that the appellant had approached Co~exip; rather the 
indications were that agents of CoflexIp had sought to 
approach the appellant. Any failure by the fIrst respondent 
to consult with the appellant pursuant to a me!ll0ran~um. of 
understanding between them should not result m depnvatlOn 
to the State of the opportunity of receiving the \;'enefIt of the 
new industry. The Full Bench was therefore satisfIed that an 
order should be made. 

The appellant sought to appeal against this decision of the 
Full Bench on a number of grounds. During the course of 
the hearing two of the grounds (numbers 2 and 6) .w~re 
withdrawn and number 8 was not pursued. The remaInIng 
fIve grounds put in different w~y's contend th~t ~e Full 
Bench erred in reaching its decISIon because It faded to 
examine the terms and conditions of the agreement reached 
between the respondent and Coflexip (' 'the Agreement' '). 
It is that issue which is at the heart of all the grounds of 
appeal. 

The fIrst ground of appeal all~ges that the F~ll Bench 
erred in law by failing to control Its own proceedmgs as ~ 
questions of fact in certain ways. Rea~ as a whole, this 
ground raises issues of law and not Issues of fact and 
therefore is an appropriate ground: see s 90 of ~e Act. The 
ground is contending that the Pull Bench failed to have 
regard to a relevant consideration in failing to examine the 
terms of the Agreement. SpecifIcally, it alleges that the Full 
Bench should have done so in proper exercise of its 
jurisdiction in accordance with s 26(1)(d) and (2)of the Act. 
Those subsections read: 

"26. (1) In the exercise of its jurisdiction under this Act 
the Commission-

(a) .. . 
(b) .. . 
(c) shall have regard for the interests of the 

persons immediately concerned whether di
rectly affected or not and, where appropriate, 
for the interests of the community as a whole; 
and 

(d) shall in having regard for the interests of the 
community as a whole under paragraph (c) 
take into consideration to the extent that it is 
relevant-

(i) the state of the national economy; 
(ii) the state of the economy of Western 

Australia; 
(iii) the capacity of employers as a whole or 

of an individual employer to pay wages, 
salaries, allowances or other remunera-
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tion and to bear the cost of improved or 
additional conditions of employment; 

(iv) the likely effects of its decision on the 
economies referred to in subparagraphs 
(i) and (ii) and, in particular, on the level 
of employment and on inflation. 

(2) In granting relief or redress under this Act the 
Commission is not restricted to the specific claim made 
or to the subject matter of the claim." 

Ground 3 also addresses the failure to take into account 
the Agreement and consequently in failing to give due 
weight to the applicant's submission that there was 
insufficient material on which to make a properly considered 
fmding. 

Ground 4 reads: 
"The Full Bench erred in weighing the public 

interest in favour of the Respondent (Applicant) 
thereby failing to give due weight or any weight to the 
public interest in the well-being of employees the 
subject of the Coflexip Agreement: 

(a) The terms of the agreement constitute a 
degradation of standard workplace agree
ments thereby lowering conditions for em
ployees including inter alia: 

(i) A compulsion to work up to 84 hours a 
week without overtime upon a yearly 
basis of 1,976 hours worked; 

(ii) Sick leave of 10 working days per year 
(without accumulation) and time on sick 
leave will not count as time worked 
(therefore the employee will have to 
make up the time); 

(Hi) No provisions for meal or smoko 
breaks, no 10-hour breaks, no shop 
steward provision, no apprenticeships 
provision, no overtime meals, no higher 
duties, no employee skills assessment 
and no provision for wage rate determi
nation." 

In order to consider these grounds it is necessary to trace 
the manner in which the applications by the first respondent 
and the appellant were dealt with in the hearing before the 
Full Bench. 

Counsel for the first respondent said that the evidence 
showed a fairly positive relationship was developing 
between Coflexip and the ACTU which evolved into a fairly 
positive relationship between the first respondent and 
Coflexip. He continued by saying that since the undertak
ings given by the ACTU had been received by Coflexip, 
there had been negotiations directly between the first 
respondent and Coflexip which had resulted in agreement 
being reached. He then sought to tender the Agreement as 
an exhibit but immediately sought leave to withdraw it 
because he was advised it was confidential. He was asked 
by the Acting President how the Agreement could be 
confidential when an application was being made to the 
Commission to sanction it and said it was the intention of 
the parties to seek an order that the contents of the 
Agreement were to be maintained in the Commission's 
record. Counsel then advised the Full Bench that the 
Agreement was in line with the proposal by Coflexip to have 
a single union agreement on the site and it went through all 
the wages and conditions to apply to the site and showed that 
negotiations were at a fairly advanced stage. The Acting 
President then inquired whether it was intended to call 
evidence on these matters. He was advised by counsel for 
the first respondent that evidence would not be called. 
Counsel then continued by saying that if the Agreement was 
ratified by the Commission it: 

"will not result in any reduction of the standard of 
wages and conditions of the employees. In fact 
commitments had been given by [Coflexip] to the [fIrst 
respondent] that [Coflexip] will be a premium rate 
employer and as such we will pay our employees at a 
rate equal or better than comparable West Australian 
employers. ' , 

He then tendered a letter to that effect from Coflexip's 
Managing Director to the State Secretary of the fmt 
respondent which became an exhibit in the proceedings. He 
submitted that if an order was made under s 72A of the Act 
there would therefore be no disadvantage to the employees 
and that a registered agreement would clearly outline the 
relevant salary and wage conditions. 

In the course of submissions to the Full Bench counsel 
for Coflexip said: 

"The consequence of these negotiations have been 
the agreement of an innovative and mutually benefi
cial-that being to Coflexip and its potential employ
ees-set of conditions of employment which has been 
fIled with this commission for registration as a section 
41 industrial agreement between Coflexip and the 
MEWU. It is the intention of the parties that the 
specific contents of the agreement will remain confi
dential and not published, primarily because of 
innovative aspects which are contained within the 
document which the company would obviously for 
competitive, commercial reasons like to remain its own 
property. 

However, we will provide evidence with regard to 
the broad nature of that agreement to the full bench. 
However, it should be just noted that it is an agreement 
which will allow the operation to proceed in the 
flexible manner essential to the nature of the product. 
Additionally a sensible approach to dispute resolution 
has been agreed which fits within the prerequisite of 
Coflexip, the continuity of operations. It has also 
negotiated an extremely beneficial salary range for 
employees with the details of flexibility of how people 
are to move between them still being fmalised on 
company terms of examining the training which is 
available within Australia to enable that to occur." 

He then called Mr J Birman, Deputy Director of the 
Chamber of Commerce and Industry. In the course of 
leading evidence from him the following exchange oc
curred: 

" Are you familiar with operations in this state which 
operate along the K winana strip and the likes of Alcoa 
within Western Australia?---Yes. 

Are you aware of the sorts of agreements and the 
terms and conditions of employment which exist in 
those sorts of operations?---Yes. I'm aware of the 
Alcoa agreement, the Hedges Gold mine, CSBP and a 
number of the other strip companies-- Worsley. 

In your view, how does the agreement which has 
been negotiated compare to those styles of agreements, 
in terms of benefits to employees and benefits to the 
state?---As it's a greenfield site it is probably a 
quantum improvement on some of the newer agree
ments that have been negotiated in the strip in that there 
is no traditional restrictions to negotiate away as part 
of the agreement My view is that most of the trade 
unions in this state, for what it is worth, would have 
probably negotiated an outcome along the same lines. 
The point that arises out of the agreement is that it does 
rely very much on single union status to break down 
the traditional approach to awards or multi-union 
awards. Perhaps the one example I could give is that 
the salary range is effectively that and the expectation 
is that all employees, as they are trained, will cross 
traditional registered organisation boundaries. It is just 
not an issue in terms of this agreement 

Thank you. 

THE ACTING PRESIDENT: Somewhere it was 
said that the agreement exceeded commission stan
dards in its terms and conditions. Have you a comment 
to make on that?---I don't know what commission 
standards are in today's environment, your Honour, but 
if we looked at, say, an award like the Metal Trades or 
one of the older type awards it certainly leaves them 
well behind in innovation and the thought that has gone 
into it. 
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So you use the metal trades general as a yardstick?
--Yes. It's far more innovative and it looks forward 
rather than back to 1965." 

The witness was then cross-examined by counsel for the 
appellant. No cross-examination took place on the matters 
led in the evidence concerning the fairness and appropriate
ness of the terms and conditions of the Agreement 

This review of the proceedings makes apparent that there 
was evidence before the Commission that the agreement was 
favourable to the interests of employees and no evidence to 
the contrary. That evidence not having been in issue, there 
was no obligation on the Commission to seek to assess the 
terms and conditions for itself. 

In fact in its reasons for decision, the Full Bench did not 
seek to rely upon the evidence given that the terms and 
conditions of the Agreement were appropriate and fair. 
Reference was made in the reasons, as has been seen, to the 
Agreement but the Full Bench did not fmd it necessary to 
evaluate the terms and conditions provided for therein. This 
was because those terms and conditions had not been put in 
issue before it. Neither in the absence of such reference, nor 
in the assumption of the task of examining the terms and 
conditions, did the Full Bench fall into error of law in failing 
to have regard to a relevant circumstance, because that 
circumstance had not been made relevant by the manner in 
which the proceedings had been conducted. Specifically, 
there had not been in those proceedings before the Full 
Bench any evidence with which para (a)(i), (ii) and (iii) of 
ground 4 of the appeal could be supported. 

It will not necessarily be the case that where an agreement 
has been reached between an applicant union pursuant to s 
72A and the relevant company, that the content of such 
agreement would be irrelevant to a consideration of the 
application. The failure of the present appeal does not carry 
with it the consequence that in all future applications 
pursuant to s 72A it will not be open to the Full Bench to 
take into account and to assess the terms and conditions 
agreed between the applicant union and the relevant 
company. The critical question will be whether the 
appropriateness and fairness of those conditions is properly 
in issue in the proceedings before the Full Bench. Where that 
is not the case and where, as here, there is positive evidence 
that the terms and conditions are appropriate and fair, there 
is simply no further relevant circumstance for the Commis
sion to take into account. 

That this is the case must be so because a s 72A 
application may be heard and granted before negotiations 
have commenced or been completed for an agreement to be 
registered under s 41 of the Act. What is relevant to the 
exercise of the discretion of the Commission on an 
application under s 72A will be determined by the nature of 
the application and the factors relevant at the time of hearing 
as they fall out in the manner in which each case is 
conducted. That mayor may not make relevant to the 
exercise of the Commission's discretion the appropriateness 
and fairness of the terms and conditions of any such 
agreement. For that reason it cannot be the case that it is a 
pre-condition to the exercise of the discretion vested in the 
Commission under s 72A that an agreement shall have been 
concluded of a type able to be registered under s 41. 

In the course of submissions to the Full Bench, counsel 
for the appellant also made the following submissions: 

"The course that we would foreshadow is that the 
[appellant] would me an application on identical terms 
to this application which could be joined with this 
application at the appropriate time. Further evidence 
received in the context of this application could be 
evidence in support of the [appellant's] application. 

If the commission were minded to accept our 
submissions then from the company's point of view it 
could from today be assured of single union status with 
only the identify of that union still to be determined. 
On the question of the industrial agreement, the 

[appellant] is prepared to give a further commitment 
and that is that within 48 hours at most of being 
provided with the terms of the proposed industrial 
agreement between the company and the [first respon
dent] the [appellant] would be prepared to advise the 
company whether it will agree to enter into an 
agreement on identical terms. 

In the event that it was so prepared to enter into the 
agreement it could immediately execute such an 
agreement and proceed to have it registered with the 
commission.' , 

It was therefore the case that before the Commission the 
appellant sought the opportunity to consider whether it 
would enter into an agreement with Coflexip in the same 
terms as that entered into with Coflexip by the first 
respondent and which the appellant seeks to allege would 
have weighed against the exercise of the Commission's 
discretion in favour of the application. 

The remaining two grounds of appeal (numbers 5 and 7) 
raise the question of natural justice. Ground 5 is. that by 
reason of the failure of the Full Bench to have regard to the 
Coflexip Agreement, there was a failure to properly apply 
s 72A(5) so that the appellant had an opportunity of being 
heard. Ground 7 alleges that by reason of this failure to have 
regard to the Coflexip Agreement generally, there was a 
breach of natural justice. There is no dispute with the 
proposition that the Commission is obliged to comply with 
procedural fairness and natural justice in reaching its 
decisions-see Australasian Society of Engineers, Moulders 
and Foundry Workers' Industrial Union of Workers, 
Western Australian Branch and Electrical Trades Union of 
Workers of Australia (Western Australian Branch) and 
Amalgamated Metal Workers' and Shipwrights' Union of 
Western Australia v. State Energy Commission of Western 
Australia & Ors (1990) 71 WAIG 315 at 316 and 317-nor 
with the proposition that procedural fairness requires that a 
party be given a reasonable opportunity to present that 
party's case. However, the Commission does not have an 
obligation to ensure that a party takes the best advantage of 
the opportunity to which it is entitled: see Sullivan v. 
Department of Transport (1978) 20 ALR 323 at 343 and 
Robe River Iron Associates v. Amalgamated Metal Work
ers' and Shipwrights' Union of Western Australia & Ors 
(1990) 70 WAIG 1659. The appellant was given a 
reasonable opportunity to present its case, which it did. It 
was not in any way deprived of the opportunity to present 
its case with the consequence that there has been no breach 
of natural justice. 

There is a further factor to be taken into account, namely, 
that even if the Full Bench had relied upon the evidence as 
to the quality of the terms and conditions in the Agreement, 
it is clear that the exercise of its discretion could not have 
been any different. The factors which it found in favour of 
the exercise of its discretion were such as to substantially 
outweigh all other factors whether or not the favourable 
evidence of the terms and conditions of the Agreement was 
relied upon by it. The Full Bench was clearly entitled on the 
evidence before it to exercise its discretion in the manner 
in which it did and its discretion cannot be impugned by any 
of the matters raised in the grounds of appeal. 

The appellant's application was, as has been seen, one for 
adjournment. The grant or refusal of such an application 
involves the exercise of a discretion with which an appellate 
court will not interfere unless there is strong reason for 
believing an injustice has resulted: Myers v. Myers [1969] 
WAR 19 at 21. 

For these reasons we announced that the appeal was 
dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. 13 of 1994. 

In the matter of an appeal against the decision of the Full 
Bench of the Western Australian Industrial Relations 

Commission in Matter Numbered 469 of 1994 dated 2nd day 
ofJune 1994. 
BETWEEN 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

Appellant (Intervenor) 

and 
Western Australian Metals and Engineering Workers' 

Union 
Respondent (Applicant). 

and 

Coflexip Asia Pacific Pty Ltd. 
First Second Respondent (Intervenor). 

Minister for Labour Relations 
Second Second Respondent (Intervenor). 

BEFORE: 
JUSTICE KENNEDY (pRESIDENT). 

JUSTICE ROWLAND 
JUSTICE NICHOLSON 

1 November 1994. 

Order. 
HAVING heard Mr A F Lovell (instructed by the Australian 
Electrical, Electronics, Foundry and Engineering Union 
(WA Branch» for the appellant, Mr N J Hodgson (instructed 
by the Western Australian Metals and Engineering Workers; 
Union) for the first respondent, Mr A D Lucev and with him 
Ms A E Colegate (instructed by Freehill, Hollingdale & 
Page) for the first second respondent and Mr K M Pettit 
(instructed by the State Crown Solicitor) for the second 
second respondent, THE COtiRT DOES HEREBY ORDER 
that the appeal be dismissed. 

(Sgd.) JOHN G. CARRIGG, 
Clerk: of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

CORAM: KENNEDY J (pRESIDENT), 

ROWLAND AND NICHOLSON n. 
Appeal No 12 of 1994 

Between: 
TRANSPORT WORKERS UNION OF AUSTRALIA 

INDUSTRIAL UNION OF WORKERS, WA BRANCH 
Appellant 

and 
TIP TOP BAKERIES 

Respondent 
Catchwords 

Industrial law-appeal-unfair dismissal-whether Full 
Bench in error in reversing Commissioner's order for 
reinstatement-whether Commissioner applied correct test 
to determine unfairness of dismissal-whether any error of 
law in reasoning of Full Bench-Industrial Relations Act 
1979 s 90(1). 

Industriallaw-appeal-costs--whether appeal frivolous 
or vexatious-whether order should be made for the cost of 
services of a legal practitioner for the respondent on the 
appeal-Jndustrial Relations Act s 86(2). 

Ms V Ponnuthurai appeared for the appellant. 

Mr H J Dixon (instructed by Birman and Ride) appeared 
for the respondent. 

Cases referred to in judgment 
Bi-Lo Pty Ltd v. Hooper (1992) 59 SAIR 342 
General Steel Industries Inc v. Commissioner of 

Railways (NSW) (1964) 112 CLR 125 
Heidt v. Chrysler Australia Ltd (1976) 13 ALR 365 
Naqvi v. M B P (SA) Pty Ltd (1981) 36 ALR 379 
Undercliffe Nursing Home v. The Federated Miscella-

neous Workers' Union of Australia, Hospital, 
Services and Miscellaneous WA Branch (1985) 65 
WAIG 385 at 388 

Cases also cited: 
Amalgamated Metal Workers' and Shipwrights Union 

of Western Australia v Robe River Iron Associates 
(1989) 69 WAIG 985 

Hamersley Iron Pty Ltd v. Association of Drafting, 
Supervisory and Thchnical Employees, WA 
Branch (1984) 64 WAIG 852 

House v. The King (1936) 55 CLR 499 
Robe River Iron Associates v. The Australian Workers 

Union, WA Branch (1987) 67 WAIG 320 
Robe River Iron Associates v. The Construction, 

Mining and Energy Workers' Union of Australia, 
WA Branch (1992) 73 WAIG 31 

JUDGMENT OF THE COURT 
This is an appeal from a decision of the Full Bench of the 

Industrial Relations Commission upholding an appeal from 
the decision of the Commission ordering the reinstatement 
of an employee on the ground that his dismissal had been 
unfair. The appeal was dismissed at the hearing and these 
are our reasons for that decision. 

The grounds on which the appeal was made were as 
follows: 

"1. The Full Bench erred in law and in fact in failing 
to give proper weight to the Commissioners 
fmdings and reasons. 

2. The Full Bench erred in fact and in law in finding 
that the Commissioner had acted as an appellate 
body and/or substituted it's own views for that of 
the management of the appellant on the facts 
provided.' , 

Section 90(1) of the Industrial Relations At:t 1979 ("the 
Act' ') provides that an appeal lies to this Court from the Full 
Bench "on the ground that the decision is erroneous in law 
or is in excess of jurisdiction but upon no other ground'. So 
far as the grounds of appeal rely on error of fact, they cannot 
be entertained by this Court. In order to reach a view on 
whether the Full Bench erred in law in either of the ways 
stated in the two grounds, it is necessary to examine the 
fmdings and reasons of the Commission and the reasons of 
the Full Bench. 

It was accepted by the appellant and the respondent that 
the function of a Commission in examining whether a 
dismissal was unfair is "to assess the industrial fairness of 
the decision taken by the employer, based upon the nature 
and quality of the conduct involved": Underc/ijfe Nursing 
Home v. The Federated Miscellaneous Workers' Union of 
Australia Hospital, Services and Miscellaneous WA Branch 
(1985) 65 WAIG 385 at 388 per Kennedy J. This involves 
a consideration of what is "just and equitable upon the 
substantial merits of the particular case": Ibid at 389 per 
Olney J. For the appellant it is contended that the 
Commission correctly applied this test and, in overturning 
him, the Full Bench substituted its own views. 

The reasons for decision of the Commissioner were as 
follows. He found the employee (Mr Boycott) had been 
summarily dismissed on 26 January 1993 as the conse
quence of an incident which had occurred on 25 January 
1993. His fmdings concerning the nature of the incident 
were as follows: 

"The evidence before the Commission is that on 25 
January 1993 a physical altercation occurred between 
Mr Boycott and another employee, Mr Kiat Lee. Such 
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arose as a direct result of Mr Boycott making at least 
one derogatory racial comment to Mr Lee. 

That in turn led to Mr Lee responding physically by 
pushing Mr Boycott. It is clear from the evidence of 
both Mr Boycott and Mr Lee that as a consequence, Mr 
Boycott fell. I am not satisfied that it is completely 
clear from the events which immediately followed, 
who struck the first blow. But there is no doubt that, 
whether they could be described as blows or not, the 
actions employed by both the protagonists were 
designed to inflict pain on the other to dissuade a 
continuation of the situation." 

The Commissioner found the incident to have been an act 
of misconduct by both Mr Boycott and Mr Lee but 
considered that did not mean termination was inevitable. He 
then said: 

"There had been verbal provocation by Mr Boycott, 
but I am equally satisfied that the first physical 
provocative act was that by Mr Lee, to which Mr 
Boycott responded. What is not absolutely clear is 
whether Mr Boycott responded in a defensive or a 
retaliatory fashion." 

He found that from the actions and responses of the 
protagonists after the incident they both accepted that 
fighting provided grounds for termination. 

The Commissioner further found that Mr Boycott had 
been employed for a period of approximately eleven years 
and while that did not excuse his conduct, it was a matter 
to weigh in his favour. He continued: 

"I am equally satisfied that the comment made to Mr 
Lee, whether it be either of the two derogatory 
comments that have been suggested, did not warrant; 
and should not have resulted in a physical act by Mr 
Lee which caused Mr Boycott to lose his footing and 
fall. It is that physical act which caused Mr Boy~tt to 
respond in a physical way. It is clear that he did not 
endeavour to continue the fracas when Mr Ryde 
intervened. " 

He found Mr Boycott to be honest, repentant and not 
bearing any continuing malice toward Mr Lee. 

The Commissioner then said: 
"The Commission is aware that it is a common 

practice for employers to tt:rminate the. services. of.both 
parties involved in a phYSical altercation. An mCldent 
of this nature is always a very difficult matter to deal 
with, but there is an obligation open to the employer 
to determine who is at fault. I accept the testimony of 
Mr Vanstyn that he endeavoured to do that, but that in 
his view both were equally at fault. However, it is the 
Commission's view that there is a distinction. The 
provocation by Mr Boycott was verbal; the response of 
Mr Lee was physical; and in the heat of that moment 
Mr Boycott responded. Thus the Commission is of the 
view that although his conduct constitutes an act of 
misconduct, it was not in the circumstances misconduct 
which is of such a nature that summary dismissal was 
warranted. I am therefore of the view that in an acting 
to summarily dismiss, the employer acted harshly and 
unfairly towards Mr Boycott." 

He then concluded that Mr Boycott should be reinstated 
to his employment in the classification of bread-slicer and 
paid the wage he would ordinarily be due as a bread-slicer 
for the period between his date of dismissal and re
engagement. 

The reference by the Commissioner to the testimony of 
Mr Vanstyn was a reference to the evidence of the State 
Manufacturing Manager of the respondent where he had said 
in evidence in chief: 

"It was decided that there was no other option but 
to terminate both their services because of the severity 
and the potential dangerous safety risk that could have 
resulted from the incident." 

That was a reference to what may be described as "the 
safety issue'. 

When the matter came before the Full Bench, the grounds 
of appeal were that the Commissioner's discretion miscar
ried because he failed to take into account material features 
of Mr Boycott's conduct, namely that he insulted Mr Lee 
and subsequently violently assaulted him .in the workplace 
where his and Mr Lee's, safety were at nsk. Furthermore, 
it was c~ntended on the appeal that the Commissioner 
misapplied or fail to apply th~ proper test fo~ determining 
matters of this nature and had m fact acted as If he were the 
manager of the respondent's enterprise. In ad~ti,?n, it was 
complained to the Full Bench that the Commissioner had 
failed to resolve the conflicting evidence concerning the 
incident and thus failed to make rmdings of fact necessary 
to ground his determination that the dismissal was unfair. 

The reasons of the Full Bench were delivered by the 
Acting President with whom the Chief Co~issioner and 
Commissioner Kennedy agreed. After refemng to the test 
in Underciijfe (supra), the Acting President said that the 
question for the Commissioner was whether the employer 
had abused its right to dismiss the employee to such ~ 
extent that the dismissal could be said to have been unfarr. 
He said: 

"Essentially that calls for a discretionary judgement 
based on the facts of the particular case. However, it 
is not the function of the Commission to simply 
substitute its opinion for that of the employer as if it 
was the manager of the enterprise. Its function is to 
review the decision of the employer and to intervene 
only when intervention is necessary to protect an 
employee against the unfair exercise of the contractual 
right to terminate the employment (see: Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia v. Robe River Iron Associates (1989) 69 
WAIG 985, 988; see too: Robe River Iron Associates 
v. The Construction, Mining, Energy, Workers Union 
of Australia, Western Australian Branch (1989) 69 
WAIG 1027). In this regard it must be remembered. th~t 
in all cases there is a band of reasonableness wlthm 
which one employer might reasonably take one view 
and another quite reasonably take a different view (see: 
British Leyland UK Ltd v. Swift [1981] IRLR 91, 93)." 

The Acting President continued: 
"Although in the case of summary ~ismissa! it is 

incumbent upon the employer to estabhsh that It had 
reason to effect the dismissal summarily, it is not 
obliged to prove, on the balance of probabilities, that 
the offence complained of occurred but, rather, that 
there were reasonable grounds for it to believe that such 
offence had occurred." 

After reference to Bi-l.o pry Ltd v. Hooper (1992) 59 
SAIR 342 at 353, the Acting President said the Commission 
had been required • 'to objectively assess the. subjective 
actions and beliefs of the employer as at the time of the 
dismissal". 

The Acting President regarded it as a vital feature of the 
respondent's decision to dismiss Mr Boycott that, after 
interviewing both of the employees, it concluded that he was 
not simply defending himself, but had retaliated by 
aggressively assaulting Mr Lee when there was no need to 
do so. The Acting President said it was difficult to see how 
the respondent's response in summarily dismissing Mr 
Boycott could be said to be outside the band of reasonable
ness in those circumstances. 

His reasons continued: 
"In the circumstances it was incumbent upon the 

Commission, as the [respondent] alleges, to determine 
whether there was a sound basis for the [respondent] 
to conclude that Mr Boycott was an aggressor and did 
not merely act in self defence or as indeed was 
acknowledged by the [appellant's] agent in the pro
ceedings before the Commission at fIrst instance to be 
the case. If all Mr Boycott was doing was defending 
himself, as he claimed, then clearly it would have been 
unfair, if not unlawful, to have dismissed him. 
However, the learned Commissioner made no such 
finding. The learned Commissioner expressly noted 
that it was "not absolutely' clear whether Mr Boycott 
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"responded in a defensive or retaliatory fashion". 
Indeed, he was not satisfied "who struck the first blow' 
after Mr Boycott had been knocked to the floor. 
Nonetheless, the learned Commissioner concluded that 
the dismissal was unfair seemingly because he took the 
view that the provocation by Mr Boycott was verbal, 
the response by Mr Lee was physical 'and in the heat 
of that moment Mr Boycott responded." With great 
respect to the learned Commissioner, that conclusion 
has all the hallmarks of ignoring the reasons for the 
dismissal advanced by the [respondent], and instead 
substituting his own opinion as if he were the surrogate 
manager of the [respondent's] enterprise. As the 
fmdings of the learned Commissioner clearly indicate, 
he did not determine, as he was required to in order to 
intervene as he did, whether the [respondent's] conclu
sion regarding Mr Boycott's conduct was soundly 
based. By holding that the dismissal was unfair without 
considering whether there were sound reasons for the 
[respondent] to conclude that Mr Boycott was an 
aggressor the learned Commissioner applied the wrong 
test and his discretion miscarried." 

The reasons then concluded by fmding there was ample 
evidence before the Commissioner to enable the respondent 
to conclude as it did that Mr Boycott was not merely 
defending himself, but was an aggressor. The Full Bench 
accordingly allowed the appeal and quashed the decision of 
the Commission. 

For the appellant it is contended that while the Commis
sioner may have made no clear statement of the Undercliffe 
(supra) test in his reasons, he is to be seen to have 
objectively assessed the subjective actions and beliefs of the 
employer. In our opinion this is patently not the case. 

It is also contended for the appellant that when the 
Commissioner assessed the evidence of Mr Boycott and Mr 
Lee, he was not substituting his opinion, but reviewing the 
decision-making process of management. We are unable to 
accept that submission. 

The Commissioner simply looked at the facts and made 
up his own mind. He did not consider the critical question 
of whether the employer had acted reasonably in the 
circumstances and had reasonable grounds for doing what 
he did. This is not a case of the Commissioner having had 
the opportunity of hearing and assessing the various 
witnesses, but whether he had in fact applied the appropriate 
test. 

At the heart of the reasoning of management leading to 
the unfair dismissal was the safety issue. At the most, that 
issue receives oblique reference in the reasons of the 
Commissioner. The failure of the Commissioner to address 
that issue in accordance with the test in Undercliffe (supra) 
justified the intervention of the Full Bench. 

The Full Bench did not err in fmding that the Commis
sioner had not applied the proper test and accordingly did 
not err in law in failing to give proper weight to the 
Commissioner's findings and reasons. The Full Bench did 
not err in law in its fmding that the Commissioner had acted 
so as to substitute his views for that of the management of 
the appellant. Neither of the grounds of the appeal was made 
out and for these reasons we dismissed the appeal. 

At the conclusion of the hearing a submission was made 
on behalf of the respondent for an order to costs pursuant 
to s 86(2) of the Act. That subsection provides: 

"86(2) In the exercise of its jurisdiction under this 
Act the Court may make such orders as it thinks just 
as to the costs and expenses including the expenses of 
witnesses) of proceedings before the Court, including 
proceedings dismissed for want of jurisdiction, but 
costs shall not be given to any party to the proceedings 

for the services of any legal practitioner or agent of that 
party unless, in the opinion of the Court, the proceed
ings have been frivolously or vexatiously instituted or 
defended, as the case requires, by the other party." 

In support of these submissions it was said that the appeal 
was so unmeritorious and misconceived that the subsection 
should be applied. In the submissions it was said for the 
respondent that the meaning of the words 'frivolous or 
vexatious" had not attracted explanation in decisions of the 
Court, the matter apparently not having been raised on any 
previous occasion. The submissions for the respondent were 
supported by reference to Naqvi v. M B P (SA) Pty Ltd 
(1981) 36 ALR 379 where consideration was given to s 
197A of the Crimes Act 1914 (Clh) providing for the 
payment of costs where proceedings were instituted "vexa
tiously or without reasonable cause". Evatt J referred to 
discussion of that section by Northrop J in Heidt v. Chrysier 
Australia Ltd (1976) 13 ALR 365 and the judgment of 
Barwick CJ in General Steel Industries Inc v. Commissioner 
of Railways (NSW) (1964) 112 CLR 125 at 129 where the 
Chief Justice said in relation to the words "frivolous or 
vexatious" in 0 26 r 18 of the High Court Rules: 

"It is sufficient for me to say that these cases 
uniformly adhere to the view that the plaintiff ought not 
to be denied access to the customary tribunal which 
deals with actions of the kind he brings, unless his lack 
of a cause of action--if that be the ground on which 
the court is invited, as in this case, to exercise its 
powers of summary dismissal-is clearly demon
strated. The test to be applied has been variously 
expressed: 'so obviously untenable that it cannot 
possibly succeed'; 'manifestly groundless'; 'so mani
festly faulty that it does not admit of argument'; 
'discloses a case which the court is satisfied cannot 
succeed'; 'under no possibility can there be a good 
cause of action'; 'be manifest that to allow them' (the 
pleadings) 'to stand would involve useless expense'. 

At times the test has been put as high as saying that 
the case must be so plain and obvious that the court can 
say at once that the statement of claim, even if proved, 
cannot succeed; or 'so manifest on the view of the 
pleadings, merely reading through them, that it is a case 
that does not admit of reasonable argument'; 'so to 
speak apparent at a glance'." 

The application for costs is opposed on behalf of the 
appellant on the grounds that there was no intent or purpose 
of being vexatious or frivolous and that the authorities relied 
upon are factually distinguishable from the present circum
stance. 

The award of costs is a discretionary matter. While it is 
the case that in our opinion the appeal was untenable, we 
are not satisfied that this is an appropriate occasion to make 
an award of costs pursuant to s 86(2) of the Act. It must be 
remembered that the appellant succeeded at flISt instance. 
The subsection has to be applied in the context of the Act 

as a whole and having regard to the relative informality of 
proceedings before the Commission and the general policy 
of not awarding costs. In the particular circumstances of this 
matter, we are not prepared to hold that the appeal is brought 
vexatiously or frivolously. The application for costs is 
refused. 
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WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. 12 of 1994 

In the matter of an appeal against thedecision of the Full 
Bench of the Western Australian Industrial Relations 
Commission in Matter Numbered 844 of 1993 dated 16th 
day of June 1994. 

Between 
Transport Workers' Union of Australia, Industrial Union of 

Workers, Western Australian Branch 

Before: 

Appellant 
and 

Tip Thp Bakeries 
Respondent 

JUSTICE KENNEDY (pRESIDENT). 
JUSTICE ROWLAND. 

JUSTICE NICHOLSON. 
1 December 1994. 

Order. 
HAVING heard Ms V Ponnuthurai (of Counsel) for the 
appellant and Mr H J Dixon (of Counsel) for the respondent 
THE COURT HEREBY ORDERS that the appeal be 
dismissed and the application for costs be refused. 

TREVOR POPE, 
[L.S.] Acting Clerk: of the Court. 

FUll BENCH
Appeals against decision of 

Commission
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Romeo and Juliet's Hair Design 
(Appellant) 

and 
Michelle Luise Marotta 

(Respondent) 
No. 840 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
COMMISSIONER C.B. PARKS. 

23 December 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the unanimous reasons for 
decision of the Full Bench. 

This is an appeal against the decision of the Commissio~ 
at first instance constituted by a single Commissioner, and 
is properly brought under s.49 of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

That decision was expressed in the following terms in an 
order and declaration made on 22 July 1994, formal parts 
omitted:-

"(1) DECLARES that the APPlicant was unfairly 
dismissed from her employment with the Respon
dent on or about 12 February 1994. 

(2) ORDERS that upon the Appli~t presenting 
herself for work no later than the start of business 
on Monday, the 15th day of August, 1994 the 
Respondent shall re-employ the Applicant as 
Hairdresser/Manager, and such re-employment 

shall be deemed to be continuous with her 
previous employment with the Respondent as if 
she had not been dismissed; and further that the 
Respondent shall reimburse the Applicant for her 
lost earnings in the sum of $6,944.90." 

The applicant had made application under s.29 of the Act 
alleging that she had been unfairly dismissed by the 
respondent (the appellant in these proceedings) on 7 
February 1994. The appellant was, it would seem, a trustee 
company carrying on the business of hairdresser. The 
respondent was a principal hairdresser in the employ of the 
appellant and also the manageress of the appellant's 
business. 

The dismissal was later sought to be justified on grounds 
which would seem to suggest misconduct 

The application was heard on 26 May 1994. Reasons for 
decision were delivered on 8 July 1994, and a declaration 
and order were made on 22 July 1994, the Commission 
having found that the respondent was unfairly dismissed by 
the appellant. 

The appellant now appeals against that decision. There 
are two notices of appeal fIled on this appeal. To each is 
attached grounds which are not entirely identical. One notice 
and set of grounds was fIled on 5 August 1994 and no new 
notice but a new set of grounds was fIled on 7 September 
1994. We do not understand why it was fIled. The appeal 
book: contains the notice of appeal fIled on 5 August 1994 
and the grounds of appeal fIled on 7 September 1994. No 
application to amend the grounds of appeal as fIled was 
made upon the hearing of the appeal. The appeal then could 
only proceed on the original notice of appeal and grounds 
of appeal, although the arguments seemed to have addressed 
both the frrst grounds of appeal and the second grounds of 
appeal. The only valid grounds were those, therefore, which 
were frrst fIled, there being no application to substitute or 
otherwise amend the grounds of appeal. 

It was submitted by Mr McKenzie, who appeared for the 
appellant, (but it was not the subject of any statement as 
prescribed by the Industrial Relations Commission Regula
tions 1985 (hereinafter referred to as "the Regulations"», 
that the appeal should be heard because it involved a 
question of such importance that in the public interest an 
appeal should lie in terms of s.49(2a) of the Act. The 
subsection does not apply. There was no fmding at frrst 
instance, as that is defmed in s.7 of the Act, because the 
decision appealed against was a decision which fmally 
decided, determined, or disposed of the matter to which the 
proceedings related. It was quite unnecessary therefore to 
argue that point. Mr Crossley, who appeared for the 
respondent, did not, quite rightly, seek: to persuade us 
otherwise. 

Next, although it was not raised as a ground of appeal, 
Mr McKenzie sought to persuade us that we ought to 
entertain what he submitted was new evidence. The new 
evidence, we were informed, would be that, on 23 July 1994, 
the business conducted by the appellant was sold to another 
person, and hence it was no longer possible for the appellant 
company to comply with the order to reinstate the 
respondent in her employment. 

In FCU v. George Moss Ltd 70 WAIG 3040, the Full 
Bench decided that new evidence was admissible according 
to the ordinary common law rule upon an appeal. In other 
words, s.49(4) of the Act did not prevent that occurring. 
However, it was plain in terms of s.49(4) that this was not 
evidence or a matter raised in proceedings before the 
Commission at first instance. First of all, it was not evidence 
which was relevant to the proceedings before the Commis
sion, being evidence of a subsequent event unrelated in any 
way to the question before the Commission. Secondly, even 
if, as'Mr McKenzie said, it was an event which was planned 
for some months, it does not constitute new evidence since 
the appellant well knew, on what Mr McKenzie told us, that 
the appellant should have adduced that evidence at trial (as 
to what constitutes new evidence see Orr v. Holmes and 
Another [1948] 76 CLR 632 and Bristow Helicopters Ltd 
v. Global Marine Drilling Co [1981] WAR 108, as well as 
Mickelberg v. R [1989] 63 ALJR 481). 
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It is the law, too, that if the trial has been regularly 
conducted and the verdict properly found in accordance with 
admissible evidence, the successful party should not be 
deprived of the judgment, except to fulfil an imperative 
demand of justice (see Orr v. Holmes and Another (op cit». 
That was not demonstrated to be the case here. 

New evidence does not constitute such a demand unless 
it is almost certain that an opposite result would have been 
reached at the trial if that evidence had been given. The 
evidence must be such that it would not have been available 
for use by the defeated party if that party had diligently 
searched for it before the trial. The evidence must be 
credible too (see Ventura v. Sustek [1976] 14 SASR 395 
(FC). 

At the base of those principles is the broad rule that a party 
should not as a rule be allowed to make out on appeal a case 
which the party has not attempted to put in the court below, 
something which s.49(4) of the Act prescribes in express 
terms. If the new evidence could not alter the result of the 
trial then the Full Bench also will not allow it to be given 
(see Ventura v. Sustek (op cit), Orr v. Holmes and Another 
(op cit), as well as Snowy Mountains Hydro-Electric 
Authority v. Cicic (1964) 81 WN (part 1) NSW 232, and see 
also Commonwealth Bank of Australia v. Quade [1991] 65 
AUR 674). 

In this case, the event said to be the subject of new 
evidence was evidence on the appellant's admission 
available to it at the original hearing «ie) the evidence that 
the appellant proposed to sell the business in which the 
respondent was employed and evidence therefore that it was 
not practically possible for her to be reinstated). This 
evidence was never mentioned even when the order issued. 
It was certainly not mentioned upon the original hearing. It 
was not new evidence. 

The evidence should properly be raised upon any 
proceedings by way of enforcement, and is now more 
relevant to s.23A proceedings before the Commission. 
These, we were told, had been instituted. 

The evidence sought to be put before us is not a matter 
which s.49(4) as interpreted in FCU v. George Moss Ltd (op 
cit) permits us to entertain. 

The grounds of appeal herein were argued before us as 
constituting grounds based on denial of natural justice. This 
was alleged because Mr Sleith, who represented (presuma
bly as a director) the appellant at first instance, was, even 
though he represented the respondent (at first instance) 
required to present the respondent's case fIrst. The applicant 
employee then presented her case. Witnesses were called on 
her behalf, but no witnesses were called on behalf of the 
appellant other than Mr Sleith. 

We should observe that there was no answer filed by the 
appellant (respondent at fIrst instance) and no reply by the 
appellant to a notice to admit, filed and served at fIrst 
instance, on behalf of the applicant. 

The Commission observed that no response from the 
appellant gave any clear details of its case and therefore 
required it to put its case fIrst (see page 6 of the transcript 
at fIrst instance (hereinafter referred to as "TFI"». 

The evidence was adduced through Mr Sleith, as we have 
said. We have read through all of the evidence and all of the 
transcript and it is apparent that the Commission was at 
pains to ensure that the appellant had every reasonable 
opportunity to present its case. Natural justice (procedural 
fairness) requires only that a party be given a reasonable 
opportunity to present his/her case, and not that the 
Commission ensure that a party takes the best advantage of 
the opportunity to which he/she is entitled (see Sullivan v. 
Department of Transport (1978) 20 ALR 323 at 343 and 
Bread Manufacturers' (perth and Suburbs) Industrial Union 
of Employees v. WA Bakers', Pastrycooks', and Confection
ers' Union of Workers (1990) 70WAIG 3565 at 3566). 

On this occasion, there was ample opportunity for the 
appellant to put its case and call witnesses. The case was not 
dissimilar to that considered in Sin-Aus-Bel Pty Ltd tla The 
Ascot Inn v. Parfltt 74 WAIG 2075. 

In Stothard v. Meyers tla International Bloodstock (1987) 
67 WAIG 1747, the Commission concluded that, notwith
standing the absence of any procedural error by the 
Commission at fIrst instance, there was reason for the Full 
Bench to intervene in that case pursuant to s.26 of the Act. 

There is nothing in this case which would attract the 
exercise of the sort of discretion exercised in Stothard v. 
Meyers tla International Bloodstock (op cit). 

There was here no procedural error, natural justice was 
afforded, and nothing which might be contrary to equity, 
good conscience, or the substantial merits of the case 
occurred, unless it was contrary to natural justice to require 
the appellant to proceed fIrst at fIrst instance. 

We say that because Mr Sleith, on a reading of the whole 
of the transcript, was assisted by the Commission at fIrst 
instance to put the appellant's case. He had every reasonable 
opportunity to put his case as fully as was permissible. He 
sought to rely on no other evidence than his own. He was 
asked if there was anything more. In relation to the issue of 
being required to put the appellant's case fIrst, we should 
observe that the situation is that the overall onus lies in an 
unfair dismissal application upon the applicant «ie) the 
onus). It lies upon the applicant to prove that the dismissal 
was unfair. 

There is, however, an evidential onus upon a respondent 
employer to prove misconduct if that is what he/she alleges 
(see RRIA v. CMEWU 69 WAIG 1027 and MOA against 
Award of Road Traffic Authority Board re Knox (1989) 
AILR 28). In this case, the ground for dismissal eventually 
was revealed to be misconduct. That was sufficient ground 
for requiring the appellant to put its case ftrst. That was not 
the reason which the Commission gave for requiring it to 
put its case ftrst. The Commission was conscious that the 
respondent had fIled no answer and that grounds for 
dismissal were alleged to have been provided to the 
applicant very late in the piece. 

No injustice was done in requiring the appellant to put its 
case ftrst. No evidence was sought to be adduced in rebuttal. 
True it is that regulation 41 of the Regulations prescribes the 
order of proceedings. However, the Commission may vary 
the order of proceedings where the Commission considers 
it just or expedient to do so. The Commission is so 
empowered by regulation 41 (2) and regulation 92 of the 
Regulations, and s.26(1)(a) and s.27(1)(v) of the Act. What 
it did was in accordance plainly with all of those provisions. 
There was no denial of natural justice. 

In all of this, of course, if there were established a denial 
of natural justice the matter would have to go further (see 
Stead v. SGIC [1986] 161 CLR 141). We would be required 
to fInd that a properly conducted trial could not possibly 
have produced a different result. 

There was no substantial attempt to persuade us that the 
denial of natural justice deprived the appellant of the 
possibility of a successful outcome. In any event, we were 
not so convinced upon all of the material before us and the 
submissions put to us. We were not persuaded that the trial, 
even if it were conducted differently «ie) in the manner in 
which it was submitted it should have been conducted), 
could not have possibly produced a different result. 

There were attacks on the Commission's fmdings as to 
exhibits B and C, and upon a witness, Ms Katherine Mary 
Duckworth's evidence. Ms Duckworth was an apprentice 
hairdresser employed by the appellant at material times. The 
letters concerned purported to be complaints by Ms 
Duckworth, an apprentice, about the respondent's supervi
sion of her. Ms Duckworth' s evidence was that her original 
request for suspension of her apprenticeship was re-drafted 
by Mr Sleith to directly criticise Ms Marotta. the applicant 
(at first instance), as manageress. Mr Sleith had sought to 
use this evidence to attack Ms Marotta's competence. Ms 
Marotta in evidence denied that this had anything to do with 
her as manageress (see page 107 (TFI) and was not shaken 
in her assertion that she had trained Ms Duckworth. Ms 
Duckworth's relevant evidence appears at pages 77-80 and 
pages 86-88 (TFI). She said that she quickly signed the letter 
(exhibit B) because she just wanted to get out of it quickly 
and she did not realise that she was leading Ms Marotta into 
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trouble. Her discussion had been with Mr Sleith's daughter, 
Julieanne. The Commission accepted Ms Duckworth's 
evidence to that effect and accepted her evidence generally 
in preference to that of Mr Sleith's. Mr Crossley submitted 
to us that this evidence was rightly accepted. There was 
nothing in the transcript or submissions to persuade us that 
the Commission had misused its advantage gained from 
seeing the witnesses. Accordingly, the Full Bench could not 
be properly persuaded to interfere with that fmding on the 
principles set out in FMWU v. Board of Management, 
Narembeen District Hospital 72 WAIG 471 and Arpad 
Security Agency v. FMWU 69 WAIG 1287 and the cases 
cited therein. 

No ground of appeal was made out, and we would 
therefore dismiss the appeal. 

Order accordingly. 

Appearances: Mr G. D. McKenzie, as agent, for the 
appellant. 

Mr T. C. Crossley, as agent, for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Romeo and luliet's Hair Design 
(Appellant) 

and 

Michelle Luise Marotta 
(Respondent) 

No. 840 of 1994. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P.1. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER C.B. PARKS. 

23 December 1994. 

Order. 

THIS matter having come on for hearing before the Full 
Bench on the 7th day of December 1994, and having heard 
Mr G D McKenzie, as agent, on behalf of the appellant and 
Mr T C Crossley, as agent, on behalf of the respondent, and 
the Full Bench having reserved its decision on the matter, 
and reasons for decision being delivered on the 2300 day of 
December 1994 wherein it was found that the appeal should 
be dismissed, it is this day, the 2300 day of December 1994 
ordered that appeal No. 840 of 1994 be and is hereby 
dismissed. 

[L.S.] 

By the Full Bench 

(Sgd.) P.l. SHARKEY, 
President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Honourable Minister for Education, Employment and 
Training, The Honourable Minister for Community Services 
and Others, The Honourable Premier of Western Australia 
and Others, and the Library Board of Western Australia and 

Others 
(Appellants) 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 

(Respondent) 
Nos 1012, 1014, 1176, 1178 and 1180 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P.l. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

23 December 1994. 

Reasons for Decision. 
THE PRESIDENT: These are the reasons for decision of 
Parks C and myself. 

These were a number of appeals which were heard 
together by consent. They were appeals against the decisions 
of Coleman CC (appeals No 1012 and 1014 of 1994), 
Kennedy C (appeals No 1176 and 1180 of 1994), and 
Halliwell SC (appeal No 1178 of 1994). All three 
Commissioners were called upon to deal with similar 
applications. 

The respondent organisation of employees, The Austra
lian Liquor, Hospitality and Miscellaneous Workers Union, 
Miscellaneous Workers Division, Western Australian 
Branch (hereinafter referred to as "the ALHMWU") 
(formerly the Federated Miscellaneous Workers' Union of 
Australia, WA Branch), sought, at [rrst instance, to have 
several awards varied so that all wages and allowances 
payable under such awards would be increased by a 
minimum of $8.00 per week. 

The grounds upon which the applications were made were 
that there was a legitimate expectation by the workforce of 
wage increases following the decision of the Australian 
Industrial Relations Commission in the National Wage Case 
[Print K9700]. 

Application No 1613 of 1993, which was heard by 
Coleman CC and was the subject of an order dated 21 
September 1994, related to the Thachers' Aides' Award 
1979. 

Application No 1557 of 1993, which was heard by 
Coleman CC and was the subject of an order dated 23 
September 1994, related to the Children's Services (Govern
ment) Award 1989. 

Applications No 1568 and 1578 of 1993, which were 
heard by Kennedy C and were the subject of orders made 
on 24 October 1994, related to the Cultural Centre Award 
1987 and the Gardeners (Govemment) 1986 Award. 

Application No 1562 of 1993, which was heard by 
Halliwell SC and was the subject of an order dated 28 
October 1994, related to the Cleaners and Caretakers 
(Government) Award 1975. 

In each case, there was an order in terms of what the 
application sought. 

All of the subject awards relate to employees in what 
might be called the public area, in that they are employed 
either by the Government direct, or by various authorities, 
or in some cases, by a tertiary education institution. 

It is against those decisions that these appeals now are 
brought. 

The grounds of appeal as they appear in appeal No 1012 
of 1994 are as follows:-

"1. The learned Chief Commissioner erred in fmding 
that the 'leachers Aides Award R4 of 1979 was a 
"minimum rates" award when the Commission 
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(differently constituted) had earlier held that "for 
all practical purposes, these awards are paid rates 
awards". (1990) 70 WAIG 1962 per Fielding C. 

2. The learned Chief Commissioner erred in that he 
paid no, or no sufficient regard to the history of 
the award in determining its status. 

3. The.learned Chief Co~ission~ erred in failing 
to give any or any suffiCIent weight to the history 
of the attitude of the parties to the award which 
revealed that the parties had generally accepted 
that the award was a paid rates award. 

4. The learned Chief Commissioner, in determining 
the application had regard to an irrelevant consid
eration, being whether the award was a "paid 
rates" award and erred in stating that, if he was 
not satisfied that it was "intended to function as 
such within traditional meaning of those awards" 
he would then fmd that it was a "minimum rates 
award". In so doing, the learned Chief Commis
sioner erred in reversing the onus by requiring the 
respondent to satisfy him that the award was a 
"paid rates award" when the proper consideration 
was whether the application could satisfy him that 
the award was a "minimum rates" award. 

5. Having found that there was no definitive provi
sions particularising the "paid rates" status of the 
award the learned Chief Commissioner erred in 
holding that, therefore, the award can only be 
categorised as a "minimum rates" award." 

All of those grounds apply to appeal No 1014 of 1994. 
All of those grounds, with the exception of grounds 4 and 
5, apply to appeals No 1176, 1178 and 1180 of 1994. 

Grounds 4, 5 and 6 of the amended grounds of appeal in 
appeals No 1176 and 1180 of 1994 read as follows:-

"4. The Commissioner erred in determining the 
application by having regard to irrelevant consid
erations namely "that in the absence of any 
compelling reasons for determining that these 
awards are in fact paid rates awards and in 
consideration of good reasons going to section 26 
of the Industrial Relations Act 1979, in delegation 
of and restrictions placed on paid rates awards as 
well as the objects of the Act these awards should 
be declared minimum rates awards". 

5. The Commissioner erred in that she should have 
held that the Award is a lapsed paid rates award 
and that the Wage Fixing Principles require a 
lapsed paid rates award to be converted to a 
minimum rates awards only in the manner 
prescribed by the Wage Fixing Principles. 

6. The Appellant seeks orders from the Full Bench 
as follows:-

(i) The decision of Commissioner Kennedy be 
quashed; and 

(ii) The matter be remitted to Commissioner 
Kennedy for further hearing and determina
tion." 

Grounds 4 and 5 of the amended grounds of appeal in 
appeal No 1178 of 1994 read as follows:-

"4. The Commissioner erred in that he should have 
held that the Award is a lapsed paid rates award 
and that the Wage Fixing Principles require a 
lapsed paid rates award to be converted to a 
~um rates awards only in the manner 
prescnbed by the Wage Fixing Principles. 

5. The Appellant seeks orders from the Full Bench 
as follows: 

(i) The decision of Commissioner Halliwell be 
quashed; and 

(ii) The matter be remitted to Commissioner 
Halliwell for further hearing and determina
tion." 

THE AWARDS 
Before dealing with submissions and other matters it is 

necessary to examine the awards, the subject of the 
applications at first instance, because they require some 
consideration. 

We refer firstly to the Cleaners and Caretakers (Govern
ment) Award 1975, Award No 32 of 1975. That award 
contains the usual clause prohibiting any pursuit of a 
variation without regard to the Wage Fixing Principles. The 
same applies to each of the awards the subject of these 
appeals and are provided for in clause lA of each such 
award. 

It also provided (see clause 10) that the provisions of the 
Miscellaneous Government Conditions and Allowances 
Award No A 4 of 1992 shall apply mutatis mutandis to all 
employees covered by this award. The award contains 
provisions for contract of service, hours, overtime, shift and 
weekend work, long service leave, public holidays, sick 
leave, annual leave, as well as for wages. 

Clause 17.-Wages provides for a minimum weekly rate 
of wage payable to employees covered by this award. Casual 
employees are to be paid an extra 20 percent. No other 
prescription as to wages is made by the award. 

The 'leachers' Aides' Award, 1979, No R 4 of 1979, 
contains the usual State Wage Principles provision clause 
lA. In addition, it contains provisions for holidays, contract 
of service, sick leave, annual leave loading, conditions and 
allowances, and, of course, for wages. 

Clause 14.-Wages provides for a minimum hourly rate 
of wage payable to employees covered by the award. There 
are provisions for special rates for casual employees and for 
others performing extra duties, etc, in this clause. There was 
no other prescription in the award as to wages. 

The Cultural Centre Award 1987, Award No A 28 of 
1988, contains the usual clause lA as to the State Wage 
Principles (this time the principles referred to are those of 
1993). The award contains clauses relating to contracts of 
employment, hours, overtime, leave of various types, 
part-time employees, etc, as well as clause 16.-Wages. 
That clause provides for a minimum total rate of wage to 
be payable and prescribes the rates payable. There is a 
prescription for the "total wage" of leading hands and 
casual workers in the clause. 

The Children's Services (Government) Award 1989, No 
A 29 and PSA A 29A of 1985, is an award containing similar 
provisions to those particular awards to which we have 
referred above. The Wages clause (clause 16) provides for 
the amount to be paid per annum to employees and makes 
no prescription otherwise. 

The Gardeners (Government) 1986 Award, No A 16 of 
1983, contains similar provisions to the other awards to 
which we have referred, excepting the Miscellaneous 
Government Conditions and Allowances Award No A 4 of 
1992. The Wages clause contains a prescription as to the 
"minimum weekly rate of wage payable" and there is no 
other prescription as to wages. 

The Miscellaneous Government Conditions and Allow
ances Award No A 4 of 1992 by its Area and Scope clause 
is prescribed to apply to all employees employed in all 
Public Authorities (as defined in the Industrial Relations Act 
1979 (as amended» (hereinafter referred to as "the Act") 
or by the respondents as listed in schedule B to the award 
who are eligible to be members of the Federated Miscellane
ous Workers' Union of Australia, WA Branch (now the 
~HMWU). However, the award is prescribed as being 
hmited by and shall be read in conjunction with the Area 
and Scope clauses of the awards and agreements listed in 
schedule C thereof. 

The Miscellaneous Government Conditions and Allow
ances Award No A 4 of 1992 contains a number of 
provision~ rel~ting to matters including leave, witness and 
Jury servIce, time and wages records, payment of wages, 
production of change, etc. 

That award contains no Wages clause because that is 
contained in the Wages clause of the individual awards to 
which we have referred above. 
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The Miscellaneous Government Conditions and Allow
ances Award No A 4 of 1992 is to apply mutatis mutandis 
to all employees covered by the Children's Services 
(Government) Award 1989 and the other awards. 

THE DECISIONS AT FIRST INSTANCE 
The question which arose before the Commission in each 

matter under appeal in this matter was whether there should 
be a variation of the various awards to enable the payment 
of the sum of $8.00 per week "Arbitrated Safety Net 
Adjustment" . 

The respondents at frrst instance, in opposing the 
variation to the award and the wage increase involved, 
argued that the awards were paid rates awards not minimum 
rates awards, and thus that the $8.00 adjustment would not 
apply. 

That was the sole question on appeal because in every 
case at first instance the Commission, however constituted, 
had decided that all of the subject awards were minimum 
rates awards and that, accordingly, the increases sought 
should be ordered in terms of the principles. 

COLEMAN CC's REASONS 
The Commission, constituted by Coleman CC, sum

marised the argument of the parties at pages 25-27 of the 
appeal book relating to appeal No 1014 of 1994. 

The case for the applicant, the ALHMWU, then the 
Federated Miscellaneous Workers' Union of Australia, WA 
Branch, was that the Children's Services (Government) 
Award 1989 and the leachers' Aides' Award 1979 were 
minimum rates awards because they do not prescribe all of 
the rates and conditions which attach to employment 

Further, the submission went, the integrity of the awards 
under the Paid Rates Principle had never been established, 
and important aspects of employment relationships were not 
covered by the awards and were found either in the 
Miscellaneous Government Conditions and Allowances 
Award No A 4 of 1992, or in various public sector 
administrative directions, or in legislation. Further, overa
ward payments were made to employees covered by these 
awards pursuant to an Accord Mark VI Agreement between 
the Trades and Labor Council and its afftliated unions and 
the State Government in May 1991. Indeed, both awards are 
the subject of minimum rates adjustments applications 
which have been progressed in discussions between the 
parties, and "similarly structured" public sector awards 
have been varied under the Arbitrate Safety Net Adjustment 
Principle. Thus, to withhold the increase would in effect 
establish these awards as a "third category" of awards, a 
co~ specifically rejected in various National Wage 
DecisIons. That was a resume of the arguments put by the 
applicant to Coleman CC. 

There were arguments put by the respondents at first 
instance that the award should be recognised as a paid rates 
award, and these were as follows:-

(1) Actual rates of pay are identified in essential terms 
and conditions are set out in the award. 

(2) Paid rates awards are recognised in the Industrial 
Relations Reform Act 1993. Further, clause 16 of 
the Children's Services (Government) Award 
1989 expresses the actual entitlements of employ
ees and makes no mention of "minimum rates" 
or "supplementary payments". 

The $12.00 Accord Mark VI payment is qualitatively 
different from an overaward payment, because it was 
displaced by the ratification of a Structural Efficiency 
Principle adjustment and was not paid regardless of the 
Commission's decision. It, therefore, did not impugn the 
integrity of the awards paid. 

Fielding C accepted that the awards were paid rates 
awards in 1990 in FMWU v. Honourable Minister for 
Education and Others 70 WAIG 1762. 

The essential terms and conditions of employment are 
covered by an award provision albeit that reference needs 
to be made to the Miscelleneous Government Conditions 
and Allowances Award No A 4 of 1992. Accordingly, by 

this arrangement, the paid rates ststus of the award is not 
affected. 

As to the leachers' Aides' Award 1979, some further 
submissions were noted. It was submitted that although the 
rates of pay under clause 14 of the award were expressed 
as "minimum rates", the award was not otherwise 
configured as a minimum rates award, and the rates of pay 
and total rates which reflect the results of extensive 
restructuring by consent between the parties in 1989 to 
broaden the responsibilities and qualifications ascribed to 
classifications. 

Further, the respondent disputed that the minimum rates 
adjustment application lodged by the applicant had been the 
subject of negotiations between the parties. 

It was submitted that, for all practical purposes, the award 
provisions, including the application of the Miscellaneous 
Government Conditions and Allowances Award No A 4 of 
1992, provided maximum rather than minimum rates of pay. 
Notwithstanding that, there was no key classification link 
consistent with the Paid Rates Award Principle and a clause 
stating that the award is a paid rates award, the most that 
could be said was that the integrity of the award as a paid 
rates award had not been maintained as best it might 

The Commission expressed the opinion that it seemed 
necessary to undertake an examination of the respective 
terms of each award in order to attempt to discern some 
characteristic which would dispose of the issue. However, 
the Commission pointed out (see page 27 of the appeal book 
relating to appeal No 1014 of 1994) that the Commission 
in Court Session in United Firefighters Union of WA v. WA 
Fire Brigades Board 74 WAIG 575 at 579 had said that 
retrospective classification of the award may be a futile 
exercise, the real issue being what status an award should 
have so as to best facilitate the ongoing process of structural 
reform. 

The Commission observed that neither within the 
Australian Industrial Relations Commission Paid Rates 
Review of 1990, nor in the Paid Rates Principle itself, is 
there set out a basis upon which retrospective identification 
can be made where an award is not specifically designated 
as having "paid rates" or "minimum rates" status. 

The Commission observed that if an industry has been the 
subject of significant change with respect to the skills and 
training of those providing the services, (and this Coleman 
CC said is the case in the child care industry), and, further, 
if community expectations and demands for services have 
changed again reflecting the skills and responsibilities of 
those providing services, then, unless it can be shown that 
there are good reasons to continue to recognise the 
continuing relevance of a paid rates award to a section of 
the industry, then the paid rates status should apply no 
longer. 

The Commission also held that, in the circumstsnces of 
these awards, the argument for "paid rates" status was even 
more tenuous when there was nothing to suggest that the 
awards when initially determined were specifically intended 
to be paid rates awards. There integrity had therefore not 
been maintained (see page 30 of the appeal book relating to 
appeal No 1014 of 1994). 

Indeed, the particular identification of "minimum wage" 
rates in the leachers' Aides' Award 1979 detracted from 
any argument that historically it had been a paid rates award. 

Coleman CC extracted aspects of the character of these 
awards (see appendix C of the April 1991 National Wage 
Case [Print 17400)). 

A paid rates award should have limited coverage. In most 
cases this would be on a single enterprise/employer basis, 
including single government enterprises/employers. The 
award should cover all important aspects of the employment 
relationship considered appropriate for award regulation. 
The integrity of the award should be preserved. From time 
to time major reviews would have to be undertaken to 
maintain the integrity of the award and to inquire into the 
circumstances in which it operated. The wage rates would 
have been determined by reference to the market, and to 
skill, responsibility, recruitment, and retention considera
tions. 
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Service increments may be available under the award, but 
the payments must be bona fide based on a proper 
assessment of skill and responsibility. 

In the end, Coleman CC concluded that the awards before 
the Commission were not paid rates awards and should be 
identified as minimum rates awards. He held that they 
exhibited few of the characteristics of a paid rates award and 
were not intended to function as such within the traditional 
meaning of those awards. 

Given the particular tenns of the Wage Fixing Principles 
and their underlying thrust of promoting structural reform, 
establishing wage stability and protecting lower paid 
employees, it was necessary to either establish the bona 
fides of an award as a paid rates award by reference to the 
basis upon which it was established and had operated during 
the period of wage fixation, or the program by which the 
award would promote efficiency and career opportunities. 

It was, therefore, Coleman CC held, insufficient to ascribe 
that status without identifying how the award would 
promote the objectives of structural reform, wage stability, 
and protection for lower paid employees. 

Hence, in the absence of definitive provisions particu
larising the "paid rates" status of an award, or without being 
able to identify the operation of that award in a manner 
which unambiguously limited it in tenns of the award, could 
only be categorised as a minimum rates award. 

KENNEDY C's REASONS 
In Kennedy C's reasons for decision, dealing with the 

Cultural Centre Award 1987 and the Gardeners (Govern
ment) 1986 Award, she heard the respondents submit as 
follows:-

(1) The awards in question were traditionally seen as 
and treated as paid rates awards. 

(2) Contingent in its arguments for the purposes of 
that proposition, the respondents were seeking to 
insert certain conditions of general employment 
into the two awards. 

The Commission's attention was drawn to the Review of 
Wage Fixing Principles (August 1994) [Print lA700] 
«1990) 70WAIG 1762), the National Wage Review in 1989 
[Print AH8200]. the 1994 State Wage Decision 74 WAIG 
198 at 199. 74 WAIG 579, and 74 WAIG 38. 

Public sector administrative instructions were referred to, 
as were the lack of any inquiry into the integrity of the 
awards on behalf of the applicant. 

The Commission observed that what actually constituted 
a paid rates award had not been definitively prescribed or 
identified by this Commission. The Commission also 
observed that the parties had at times and sometimes even 
jointly proceeded, stated, or acted as if these were minimum 
rates awards. 

For a. time an overaward rate of $12.00 (the Accord Mark 
VI payment) had been paid in relation to these a.wards, the 
Commission observed. 

In 1990, it was agreed that these were paid rates awards 
(see FMWU v. Honourable Minister for Education and 
Others (op cit) at page 1764) as is reflected in Fielding C's 
decision. However, the Commission also observed that there 
was no substantial argument before Fielding C, and in effect 
that he made no decision after argument as to the nature of 
the award. 

The shifting of the award terms from one document to 
another «ie) from the Miscellaneous Government Condi
tions and Allowances Award No A 4 of 1992 to this) was 
not attractive to the Commission, nor did it persuade it that 
the award was a paid rates award. 

Kennedy C concluded that the question of whether these 
awards were paid rates awards or minimum rates awards was 
one which could not be readily answered by reference to the 
record of the awards. 

In the absence of any definitive prescription of a paid rates 
award in the jurisdiction or elsewhere by application in this 
jurisdiction relevant to the development of awards, there 
was no established precedent to apply to these awards to 
establish them as paid rates awards. The distinction between 

the two types of awards has been imported into this 
jurisdiction via s.51 of the legislation and the distinction was 
a basis for different outcomes under the Wage Fixing 
Principles, the Commission observed. 

The Commission also observed that the emphasis in the 
Wage Fixing Principles is on enterprise bargaining with paid 
rates awards having been identified as an impediment to 
enterprise bargaining and only to be tolerated with strict 
controls. 

Further, the Arbitrated Safety Net Adjustment incresse 
was clearly aimed at lower paid employees who had not yet 
benefited from the opportunity to resch enterprise agree
ments. As we understand the Commission's reasoning, this 
was the case here. 

In the absence of any compelling reason for determining 
that these awards were in fact paid rates awards, and in 
consideration of good reasons going to s.26 of the Act, the 
Wage Fixing Principles and their relegation of and 
restrictions placed on paid rates awards, as well as the 
objects of the Act, being for the promotion of harmonious 
industrial relations, the Commission held that the awards 
should be declared to be minimum rates awards and 
accordingly decided. 

HALLIWELL SC's REASONS 
Halliwell SC dealt with the Cleaners and Caretakers 

(Government) Award 1975. In his reasons for decision he 
referred to Kennedy C's views with which he agreed, and 
having regard to the expression of wage rates in the award 
as minimum rates payable, had no difficulty in detennining 
that the award was not a true paid rates award. 

It was these reasons for decision which were the subject 
of consideration upon these appeals. 

SUBMISSIONS AND ISSUES 
We now propose to consider submissions and issues in 

these matters. The question to be considered is whether these 
were paid rates awards or minimum rates awards, as we have 
already observed. 

It was the submission of both Ms Smith, who appeared 
for the appellants, and Ms Mayman, who appeared for the 
respondent, that the defmition of paid rates awards does not 
greatly assist the construction of the awards in question in 
these appeals, Ms Smith conceding that the five awards are 
not properly maintained as paid rates awards. However, she 
plainly submitted that these were not minimum rates awards 
because they do not fit the criteria for those either. At the 
highest, they are lapsed paid rates awards. 

What was also plainly submitted to us by Ms Smith, by 
reference to the Paid Rates Review conducted by the 
Australian Industrial Relations Commission in 1991 and the 
1991 National Wage Case [PrintJ7400 at page 74], was this. 
Nowhere does the Paid Rates Principle acknowledge the 
existence of the difficulty that no basis is set out on which 
the retrospective identification can be made where an award 
is not specifically designated as having paid rates/minimum 
rates status. The submission was that it is very difficult to 
have regard to retrospective identification of an award when 
an award is not specifically designated as either a paid rates 
or a minimum rates award. 

We should add that this point was referred to by Coleman 
CC in his reasons for decision. Coleman CC had also 
referred to minimum rates adjustments for these two awards. 
However, Coleman CC held, as Ms Smith submitted, that 
private industry awards are minimum rates awards gener
ally. Private industry awards, he held, had gone through the 
minimum rates adjustment ~ in these areas. Accord
ingly, so Coleman CC held, m the public part of the industry 
the paid rates status of this award should no longer apply. 
However, it was, so the submission went, an error to say that 
one could simply convert a paid rates award to a minimum 
rates award by so detennining. 

Ms Smith correctly, in our opinion, submitted that all of 
the awards, with the exception of the Children's Services 
(Government) Award 1989, which simply states rates of 
pay, referred to minimum rates in the Wages clause. 
However, her submission was that, unless an award showed 
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the characteristics set out at page 31 of the appeal book 
relating to appeal No 1014 of 1994), then it should be treated 
as a lapsed paid rates award. The Commission erred, so it 
was submitted, in ignoring the whole history of these awards 
as paid rates awards and deciding that these were minimum 
rates awards, paid rates being the awards in which they 
specify rates which are in fact paid. 

As to Kennedy C's reasons for decision, it was submitted 
that she had regard to the 1994 Wage Fixing Principles, but 
this was inappropriate because they were not fixed by the 
Commission. Kennedy C had observed, it was correctly 
submitted, that the question of whether or not those awards 
were paid rates or minimum rates awards was one which 
could not be readily answered by reference to the records 
of the award. This was an observation which, it was 
submitted, was in error. 

Further, no criteria had been fixed by this Commission by 
which one could establish what constituted a paid rates 
award. It was submitted that Kennedy C had taken account 
of a number of irrelevant matters also. 

Ms Smith submitted that if these were once paid rates 
awards and are now to be minimum rates awards they should 
go through the proper process so that they might become 
minimum rates awards. 

Much emphasis was laid on FMWU v. Honourable 
Minister for Education and Others (op cit) where all of these 
awards were dealt with by Fielding C. 

The parties treated the awards there as if they were paid 
rates awards. Ms Smith's submission was that this was the 
first time, that is in this matter, that the respondent had put 
forward an argument that these were not paid rates awards. 
Further, and it was not in dispute, with the exception of the 
$12.00 payment over and above the prescribed rate, the 
Accord Mark VI payment, the appellants had always paid 
the rates prescribed in the award. 

Ms Smith also submitted that these sorts of government 
awards were not common rule awards like private enterprise 
awards which applied to "varying" employers. By compar
ison, all government awards are named respondent awards. 

We were taken to the State Wage Case (72 WAIG 191 
at 204) where, in an Appendix to the State Wage Case, it 
was observed by the Commission in Court Session:-

"Minimum rates awards contain prescribed rates 
recognized as legal minima and traditionally workers 
employed under these awards have been at liberty to 
pursue overaward payments. Lower paid workers are 
characteristically covered by minimum rates awards. 

In contrast, paid rates awards attempt to prescribe the 
actual rates paid which are to be the maximum rates to 
be paid." 

The Commission in Court Session then cited the 
Australian Commission's dicta:-

"Many paid rates awards result from the compound
ing of minimum rates and overaward payments. In the 
maldng of such awards there is an express understand
ing that the union will not pursue overaward payments 
and the employer will not offer such payments. There 
are also paid rates awards which are effectively both 
minimum and maximum but which as a matter of 
history have not been associated with the payment of 
overaward amounts because the employers' policy is 
not to make such payments. 

(Print F2900 p38)" 

That definition was relied on by Ms Smith. It was 
submitted that one cannot say that because these awards are 
no longer paid rates awards that they are now minimum rates 
awards, merely because, as a matter of equity, fairness, and 
good conscience, the awards should no longer be determined 
as paid rates awards. 1b say so would be contrary to the 
definition and also the principles, it was submitted. 

These awards do not comply with the defmition of 
minimum rates awards, so it was submitted, and all of the 
members of the Commission who dealt with these matters 
erred in failing to consider what these awards were. 
However, it is noteworthy that in the National Wage Case 

of October 1991 [Print K0300] the Commission failed to 
consider what these awards should be. 

lt was also submitted that the $12.00 overaward Mark VI 
payment was considered by the Commission in Court 
Session in United Firefighters Union of WA v. WA Fire 
Brigades Board (op cit) at page 576. It was submitted that 
the Commission in Court Session had there held that the 
award was still a paid rates award, notwithstanding that 
payment. The subject award was the Fire Brigade Employ
ees' Award 1990, No A 28 of 1989. The Commission in 
Court Session in that matter said at page 579:-

"However, we do not accept that payment of the 
$12.00 per week on an "overaward" basis either 
determines the status as a Minimum Rates Award or 
prejudices the prospects of the award being recognised 
as a Paid Rates Award. In the circumstances of an 
award system which has not previously required the 
dichotomy between Paid Rates and Minimum Rates 
awards retrospective classification is futile. The real 
issue is what form or status do the parties wish to have 
to best facilitate their objectives in meeting the on 
going process of structural reform. Should all of the 
conditions of employment and wage rates repose in the 
one document or because of the circumstances of say 
a common rule award, should the document reflect the 
flexibility required at an enterprise level by the 
designation of a Minimum Rates award? That is for the 
parties to decide. Here the parties have an enterprise 
award. They now wish to have it designated as a Paid 
Rates Award. Subject to the integrity of the award 
being established that, in our view, is sufficient. 

It is not the case of creating a new Paid Rates Award 
but in effect recognising an existing award so that the 
substance of structural reform can continue. On this 
basis the determination of whether or not relativities 
within the classification structure should be altered and 
changes in work value recognised do not attract 
consideration as a Special Case. This exercise should 
proceed under the Structural Efficiency Principle and 
Work Value Changes Principle albeit that the relativi
ties within the classification structure should be tied 
through a key classification to one prescribed in a 
relevant Minimum Rates Award. On the understanding 
that the Fire Brigade Employees' Award, 1990, No. A 
28 of 1989 will be amended to include all leave 
arrangements peculiar to firefighters referred to at 
p. 142 of the transcript of the proceedings, it should be 
recognised as a Paid Rates Award." 

It is appropriate to observe that the "overaward" $12.00 
per week payment did not prevent the Commission in Court 
Session from according paid rates status to the award. 
However, that status was mainly accorded because, as will 
be apparent from the above passage, the parties agreed as 
to what the status was. So it was in FMWU v. Honourable 
Minister for Education and Others (op cit). In these cases 
there was no such agreement, and the Commission was in 
fact called upon in each case to decided what status the 
award should have. It was a major part of Ms Smith's 
submissions that the respondent, the ALHMWU, had not, 
at fIrst instance, discharged an onus upon it to establish that 
the awards were minimum rates awards. 

Ms Mayman, in her submissions, laid emphasis on the 
dichotomy between a paid rates award and a minimum rates 
award and submitted that that did not bear a lot of relevance 
in this jurisdiction and had not been picked up by this 
jurisdiction for the purposes of clarity. 

When, in FMWU v. Honourable Minister for Education 
and Others (op cit), it was submitted by the parties to 
Fielding C that the subject awards were paid rates awards, 
then the Australian Commission's Paid Rates Review was 
being conducted. The parties as such were awaiting Federal 
determinations on minimum rates of pay for child care 
employees, Ms Mayman submitted. It was also submitted 
that government employees received far less than private 
child care employees. It was also submitted that, if the award 
is seen as a paid rates award, then Coleman CC was right 
in deciding that there was good reason to discontinue the 
paid rates status of the award in the absence of any good 
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reason to the contrary. Not to do that would be to promote 
barriers within the principles that are not necessarily there, 
so the submission went. 

Coleman CC found, it was submitted, that these awards 
when detennined were not intended to be paid rates awards. 
Further, for example, the specification of a minimum rate 
in the leachers' Aides' Award 1979 reflected that histori
cally it was not a paid rates award. 

Ms Mayman also submitted that Fielding C's decision in 
FMWU v. Honourable Minister for Education and Others 
(op cit) could not be taken as the last word on the matter. 
Emphasis was laid by Ms Mayman on the fmding by 
Kennedy C (not disputed) that the employees were lower 
paid workers from the public sector area. Kennedy C also 
found that no benefit had been received by these employees 
from enterprise bargaining and this was relevant to her 
finding. Ms Mayman also submitted that to have regard to 
whether an award was a paid rates award in relation to a 
question that had been raised by the respondent at first 
instance was not irrelevant. Further, Coleman CC had not 
reversed the onus in dealing with the awards with which he 
had dealt with. 

It was submitted as well that even if s.4O of the Act 
applies, and the submission was that it does not, s.26(2) of 
the Act applied in any event. 

Next, it was submitted that United Firefighters Union of 
WA v. WA Fire Brigades Board (op cit) was authority for 
the proposition that the award system had not previously 
required a dichotomy between paid rates and minimum rates 
in this State. 

Next, there was no point in considering what the awards 
were said to be in 1989. So long as the minimum rates 
processes commenced, whether it is a paid rates award or 
not is irrelevant. 

Further, the fact that these awards were made before the 
Paid Rates Review was not of relevance. So long as the 
precursor of a minimum rates adjustment application «ie) 
the minimum rates process) had commenced, whether it was 
a paid rates or minimum rates award or not, that was all that 
was relevant in that sense. 

CONCLUSIONS 
There is not much difference between the reasons of 

Kennedy C and Coleman CC in this matter. Halliwell SC 
seems to have applied the reasons of both. The main 
conclusion in Coleman CC's decision was this:-

"I have taken the view that given the particular 
terms of the Wage Fixing Principles and their 
underlying thrust of promoting structural reform, 
establishing wage stability and protecting lower paid 
employees. it is necessary to either establish the bona 
fides of an award as a 'paid rates' award by reference 
to the basis upon which it was established and has 
operated during the period of wage fixation or the 
programme by which that award will promote effi
ciency and career opportunities. It is insufficient to 
ascribe that status without identifying how the award 
will promote the objectives of structural reform, wage 
stability and protection for lower paid employees." 

The subject awards were never designated as paid rates 
awards. All of them, except the Children's Services 
(Government) Award 1989, have specific provisions for 
minimum rates. The Children's Services (Government) 
Award 1989 contains a prescription for one amount to be 
paid, but it is not expressed as a non-minimum amount or 
as a maximum amount. 

Contrary to what was submitted, definitions of each type 
of award were adopted by implication in the 1992 State 
Wage Decision (72 WAIG 191 at 204) (quoted above), at 
least insofar as rates of pay were concerned (see also the 
1989 State Wage Case (69 WAIG 2913 at 2919). 

The exercise in each case before the Commission required 
the Commission to designate whether the awards ex post 
facto «ie) that is after they had issued) were paid rates or 
minimum rates awards. The Commission in each case did 
so. 

Not one award set out to prescribe the maximum rates to 
be paid in these cases. 

Further, all except one award contain prescribed rates 
which are clearly recognised as legal minima. That award 
does not contain any prescription for paid rates. On one 
occasion there was an overaward payment of $12.00 weeldy 
for two years, as we have already observed. True it was that 
the Commission in Court Session did not see it as an 
obstacle to finding that the subject award in United 
Firefighters Union of WA v. WA Fire Brigades Board (op 
cit) was a paid rates award. However, the Commission in 
Court Session really determined the status of the award, in 
fact, on the basis of what the parties agreed and said so. The 
parties did not agree the status in this case. 

Even the appellants in this case had difficulty with the 
status of the award. In our opinion, it would be reasonable 
to characterise the $12.00 overaward payment as an 
indicator that these were not paid rates awards. Further, not 
all of the conditions were contained in the awards. Some had 
their genesis in public service circulars and memoranda. On 
the one hand it was said that the designation of status after 
the event was not of great significance. On the other hand 
it was submitted that the history of the award was more 
important, at least insofar as we understood the submission. 

The "dichotomy" between paid rates and minimum rates 
awards was, at least on what was put to us, not significant 
previously in this State. However, the awards as described 
by the defmitions to which we refer were, in form, more 
minimum rates awards than they were not. We have said 
why above. 

That there was an overaward payment and that added 
award conditions were gleaned from public service memo
randa and circulars fortifies us in that view. We would add 
that the existence of conditions in another award, the 
Miscellaneous Government Conditions and Allowances 
Award No A 4 of 1992, does not assist the argument that 
these awards were minimum rates awards. For all intents and 
purposes the Miscellaneous Government Conditions and 
Allowances Award No A 4 of 1992 is a handy device to vary 
the subject awards and cannot, as a matter of practicality, 
be said to contain conditions outside the awards. 

There was some reliance, too, on the fact that Minimum 
Rates Adjustment Applications had been made. That by 
itself could not be a reliable indication, because an 
application is the mere commencement of proceedings. The 
more significant matter of negotiations occurring was 
disputed so that the fact of negotiations occurring does not 
exist to attach any weight to. 

United Firefighters Union of WA v. WA Fire Brigades 
Board (op cif) and FMWU v. Honourable Minister for 
Education and Others (op cit) ignored the form because the 
parties in both cases designated the awards differently .as 
paid rates awards. The Commission in no case at first 
instance applied the definitions directly or set out to 
specifically designate the status of the awards other than by 
reference to what the parties had agreed. In our opinion, it 
is strongly arguable that the principles which bound the 
Commission on each occasion require the defmitions to be 
applied (see RRIA v. AMWSU and Others 73 WAIG 1993 
at 1999 per Nicholson J). 

It is not to the point in the face of those factors that these 
were government awards or that the rate prescribed was 
paid. Indeed, the payment of the rate prescribed was, if it 
were in terms of the award, clearly paid by way of a 
minimum rate, because that is what the awards prescribe. 
The mere acceptance of the parties agreed view of the status 
of the awards is not an answer to the question of what their 
true status according to the adopted defmitions was (op cit). 

In any event, too, these were lower paid workers who 
were usually covered by minimum rates awards (see the 
State Wage Case of 1992 (72 WAIG 191 at 204») (another 
indication of minimum rates awards). 

Ms Smith submitted that, at most, these were lapsed paid 
rates awards. We would make these comments. Firstly, no 
such hybrid is recognised under the principles. Secondly, if 
they were not lapsed paid rates awards then they were 
minimum rates awards. As we have said, they plainly fitted 
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the definition adopted, at least by implication, in the 1992 
State Wage Case (72 WAIG 191 at 204). 

Alternatively, of course, the approach adopted by Cole
man CC (see page 31 of the appeal book relating to appeal 
No 1014 of 1994), which we quoted in full above, was right. 
In particular, there was nothing which enabled him to 
identify the operation of the award in a manner which 
unambiguously limited it in its terms. Hence, the award 
could only be categorised as a minimum rates award (see 
similar comments by Kennedy C at page 62 of the appeal 
book relating to appeals No 1176 and 1180 of 1994). 
Kennedy C held that to withhold the increase would in effect 
establish a third category of award. That was not directly 
challenged before us and must be said to stand as a fmding, 
although what we have said stands on its own without the 
support of that fmding of Kennedy C. 

The recognition of paid rates awards by way of statutory 
defmition in the Industrial Reform Act (Cth) 1994 is not 
relevant because it involves consideration of a specific 
statutory definition in another jurisdiction. 

That the approach at first instance was right would be 
supported by the following propositions which we have 
extracted from the submissions to us. Firstly, 8.26 of the Act 
applies to the proceedings and the exercise of jurisdiction 
of the Commission. Secondly, retrospective classification 
may be a futile exercise. That is because no mechanism 
exists to directly identify awards such as these as either paid 
rates or minimum rates awards retrospectively. Indeed, there 
is something to be said for the submission that the real issue 
which must be faced at the time when it is relevant is what 
status an award should have so as to best facilitate the 
ongoing process of structural reform. That approach is 
supported by the fact that the principles provide for no 
method of determining the status of an award which is not 
or was not designated as one or the other. These awards fit 
the category, as Ms Smith conceded, and as is quite clear, 
in any event. If that is a valid opinion, as we think it is, then 
what is clear is that the principles do not direct one to 
determine status in the mechanical terms of a definition. 
Accordingly, the approach adopted by the Commissioners 
at first instance was correct. 

It follows, too, that the awards, as a matter of history, 
could not be said to be paid rates awards when not 
specifically designated as such, whether they have limited 
coverage or not. In any event, as Kennedy C observed, the 
emphasis in the Wage Fixing Principles is on enterprise 
bargaining with paid rates awards having been identified as 
an impediment to enterprise bargaining. 

Coleman CC did not reverse the onus to establish what 
the award was. We see no evidence of that in the reasons. 
Insofar as the matter was not one of construction, Coleman 
CC dealt with the evidence before him. The evidential onus 
was upon the appellants, having asserted it as a major part 
of its case, to establish its case on the facts, that of course 
altering the overall onus which lay upon the applicant. This 
was a discretionary decision. Insofar as House v. The King 
55 CLR 499, and the well known principles set out in that 
case might be applied to it, then there is no error which 
would permit or entitle the Full Bench to substitute its 
decision for that of the Commission at first instance in any 
of these appeals. 

Further, for all of the foregoing reasons, no ground of 
appeal in any of these appeals has been made out. The 
appeals will be dismissed. 

BEECH C: These five appeals are against decisions of the 
Commission variously constituted to amend the Children's 
Services (Government) Award 1989 No. A 29 and PSA A 
29A of 1985, the Thachers' Aides' Award, 1979 No. R 4 of 
1979, the Gardeners (Government) 1986 Award No. 16 of 
1983, the Cultural Centre Award 1987 No. A 28 of 1988, 
and the Cleaners and Caretakers (Government) Award 1975 
No. 32 of 1975 to provide for the payment of the $8.00 
arbitrated safety net adjustment under the State Wage 
Principles. The appeals were heard together and. generally. 
the grounds of appeal in relation to each of the appeals are 
the same in each case. 

In each case the Commission found that the awards were 
minimum rates awards and that therefore the applications 
should be granted. On appeal it was argued that the 
Commissions at first instance in each case had erred in 
rmding that the awards were minimum rates awards. The 
appellants argue that in each case the awards are paid rates 
awards. Thus. by operation of the State Wage Principles, the 
applications should have been refused. 

The Commission on appeal should only interfere with the 
decision of the Commission at first instance if an error is 
apparent of the kind described in House v. The King (see 
AMWSU v. RRIA (1989) 69 WAIG 985 at 988). 

There is. it seems. much confusion regarding the test to 
determine whether a particular award is a minimum rates 
award or a paid rates award. In this regard the State Wage 
Principles themselves are of little direct assistance. For the 
purposes of the Principles it is implicit that it is already 
known whether an award is minimum rates or paid rates. 
That being known. the proper application of the Principles 
to the award in question then becomes relatively straightfor
ward. It is clear from the record of these proceedings. 
however, that there has been some tendency to use the 
Principles in an endeavour to achieve a particular outcome 
on the basis of an assumption of "minimum rates" or "paid 
rates". Thus the desired end result, usually the benefit of a 
wage increase to the award. is used to identify the "status" 
of the award. This will inevitably lead to an inconsistent 
approach by either employers or unions depending upon the 
benefit each sees from "designating" the particular award 
as a minimum or as a paid rates award. That is illustrated 
in these matters where the respondent to these appeals in 
proceedings before the Commission in 1990 stated that it 
was prepared to consider these awards as "paid rates" 
awards «1990) 70 WAIG 1962) while it argued at first 
instance in these matters that these awards are really 
minimum rates awards. There is little to commend inconsis
tent approaches to the same problem on the basis that the 
end justifies the means. 

The correct approach to the proper determination of 
whether an award is either minimum rates or paid rates must 
commence with the recognition that in this jurisdiction 
awards have been regarded as minimum terms only. based 
upon an average. so that the proven exception may have a 
greater entitlement. As Senior Commissioner E.R. Kelly (as 
he then was) noted in AMWSU v. HJ Ingle Pty Ltd «1979) 
59 WAIG 400) although certain employees covered by an 
award were not entitled to pro rata long service leave 
because the award provisions (inserted by way of the 
General Order) prescribing long service leave: 

••... are general provisions which apply by general 
order to the vast majority of awards in private industry. 
However they apply as minimum conditions and do not 
preclude the making of a more favourable order if the 
circumstances warrant and permit it." 

The award in that case was the Metal Trades (General) 
Award 1966 No. 13 of 1965. The principle that awards 
generally in this jurisdiction provide minimum terms of 
employment is not however restricted to awards in the 
private sector. It is to be noted that there is no difference in 
principle or substance in the jurisdiction exercised nor the 
award prescribed by the Commission in the case of the 
private or the public sector. An award is to be construed 
according to its terms and there were until recently no 
provisions within. to choose the counterpart of the Metal 
Trades (General) Award. the Engineering Trades (Govern
ment).1967 Award Nos. 29. 30and31 of1961 and 3 of1962 
which would permit that award to be construed any 
differently from its private sector counterpart. That award 
was seen as a minimum rates award. as is demonstrated by 
the prescription of an additional payment of $10.00 per week 
in addition to the rates prescribed by the award for 
electricians employed by one of the respondents, the Public 
Works Department «1976) 56 WAIG 1671). It is that 
recognition which led the State Wage Bench in March 1987. 
when giving consideration to the implementation of a 
corresponding national wage decision into this jurisdiction, 
and in relation to paid rate awards. to state: 
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PAID RATES AWARDS 
The Australian Commission proposes no change to 

this Principle. There was consensus that the Principle 
has little effect in Western Australia and tended to 
cause confusion. However the existing Principle has 
been invoked since 1983 without any apparent problem 
and we propose to leave it as part of the Principles. 
«(1987) 67 WAIG at 440) 

Succeeding state wage decisions have maintained this 
approach. 

An examination of the awards the subject of these appeals 
do not reveal any indication that they are, from their terms, 
to be regarded as different from the usual. That is, minimum 
rates awards. Further, and more significantly, with the 
exception of the Children's Services (Government) Award 
1989, the wages clauses of the awards before the Commis
sions at fIrst instance prescribe in their respective wages 
clauses that the rates are minimum rates. In the case of the 
Children's Services (Government) Award 1989 No. A 29 
and PSA A 29A of 1985, it is silent on whether the rates are 
minimum. 

This then leads to the proposition that an award of the 
Commission is a minimum rates award unless there is some 
provision within its terms to indicate otherwise. This was 
a conclusion reached by the Commission in relation to the 
Cultural Centre Award 1987 and the Gardeners (Govern
ment) 1986 Award. Although that conclusion was attacked 
in these proceedings the conclusion of the Commission at 
first instance seems to me to be quite correct. 

It was argued on appeal that in each case the Commissions 
at first instance erred because the decisions reached were 
contrary to the 1990 decision of the Commission that these 
awards were paid rates awards. This is reference to 
proceedings before Fielding C where the union party to the 
awards sought the second structural efficiency adjustment 
provided under the Wage Adjustments Principle of the then 
State Wage Principles. On that occasion both parties stated 
to the Commission that the awards were paid rates awards 
and should be treated as such. The Commission concluded 
that "for all practical purposes these awards are paid rates 
awards" and that there is no point in pretending otherwise 
«(1990) 70 WAIG 1762 at 1764). However that decision 
does no more, in my respectful observation, than reflect the 
submissions of the parties. A reading of the decision does 
not reveal that the Commission was passing a concluded 
opinion following argument upon the point before him. 
Rather, he reached a conclusion based upon the agreement 
then before him. That was not the case before the 
Commissions at first instance before whom these applica
tions were argued. Rather, at flfSt instance the Commissions 
were presented with argument upon the point and were 
required to determine that question. The earlier decision of 
a single Commissioner was not binding upon them but was 
a factor to be taken into account, as indeed it was. 

The appellant argued that the Commissions at flfSt 
instance erred because the respondents to these awards do 
not pay more than the award and treat the award as a 
maximum. Thus, as I understand the argument, merely 
because an employer respondent to an award chooses not to 
pay more than the award, the award is a paid rates award. 
However I cannot accept this proposition. Where the parties 
to an award, particularly an award that is not common rule, 
agree to treat the award as though it is a paid rates award, 
then the Commission would be influenced by that position. 
The problem which arises however is that it is the parties' 
position which is seen as determinative and not the award 
itself. This may serve to change the status of the award 
merely by a change in the position of one or both of the 
parties' attitudes. For example, here, one party to an award 
no longer regards the award as a maximum. 

Therefore something more than the parties' attitudes is 
required. There may well be many minimum rates awards 
where the rates prescribed are also, in practice, the actual 
or maximum rates that are paid And that may well be due 
to a policy position on the part of an employer respondent 
to the award that nothing more than the minimum will be 
paid But the refusal of an employer bound by a minimum 

rates award to pay more than the award does not thereby 
convert that award to a paid rates award. In the creation of 
a new award for CSBP and Farmers Limited the parties 
accepted that the rates and conditions to be prescribed would 
be regarded by them as a maximum. However the 
Commission in Court Session cautioned: 

"At the risk of digressing, it is important to state that 
the award to issue from these proceedings will be a 
minimum rates award, in keeping with the vast 
majority of awards of this jurisdiction. Although the 
applicants state that the rates to be paid to employees 
covered by this award shall be the maximum rates paid, 
this does no more than state a policy position of the 
applicant, and that position does not thereby convert 
this award into a "paid rates" award. At the very least, 
a paid rates award must contain within its terms a 
provision which provides for the rates contained therein 
to be a maximum as well as a minimum and prohibiting 
an employer party to the award from paying in excess 
of that prescribed by the award. Further it is to be 
observed that such a matter should be contrasted to 
provisions inserted in all awards by way of General 
Order as part of previous State Wage Decisions (see for 
example 67 WAIG 435 at 443). The creation of a paid 
rates award as such, or the conversion of a minimum 
rates award to a paid rates award is an exercise which 
must be done on an individual basis and the impact and 
consequences of the creation of that award must be 
dealt with in the context of the industry covered by that 
award and the State Wage Principles. The distinction 
between a minimum rates award that is observed by the 
parties as the maximum rate and a paid rates award is 
not an academic distinction. The State Wage Princi
ples, which in this respect have followed the corre
sponding principles as contained in the August 1989 
National Wage Case (Print H 9100), contain specific 
provisions for paid rates awards. However it is 
observed that paid rates awards are more commonly a 
feature of the Federal jurisdiction than they have ever 
been of the jurisdiction of this Commission. " « 1990) 
70 WAIG 986 at 987) 

The concept that a paid rates award is one which contains 
a proviso that the rates prescribed are maximum rates 
together with a sanction to ensure that an employer will not 
pay more than the prescribed rates has also been stated in 
relation to South Australian awards «(1977) 44 SAlR 423 at 
429). 

Within this jurisdiction there are examples of awards 
being designated as paid rates awards: re Building Trades 
(Construction) Award 1987 No. R 14 of 1978 «1975) 55 
WAIG 553 at 554; and see also (1977) 57 WAIG 807 at 813 
where Cort C prescribed within the award that the award 
prescribes maximum rates and that an employer shall not 
pay more than those rates). Recently, the Engineering 
Trades (Government), Award was converted to a paid rates 
award and a provision to that effect was inserted within it 
«1992) 73 WAIG 118). I am therefore not inclined to accept 
submissions of the appellant on this occasion that the 
Commissions at first instance erred because an award is to 
be regarded as a paid rates award due to a policy position 
by one of the parties to that award. 

It is for a related reason that I also reject the submission 
that an award is a paid rates award because it is an award 
of the public sector and not the private sector. As has already 
been stated, awards of this jurisdiction have been regarded 
generally as minimum rates awards. The illustration given 
earlier in these reasons for decision relating to the 
Engineering Trades (Government), 1967 Award No. 29, 30 
and 31 of 1961 and 3 of 1962 serves to show that awards 
of the public sector have not for that reason been regarded 
as paid rates awards. In any event, in the proceedings before 
the Commissions at flfSt instance the Commissions were 
informed of at least one condition of employment (annual 
leave travel concession and long service leave) which is a 
condition of employment applicable to the employees 
covered by the awards but which were not contained within 
them. That must give added weight to any conclusion that 
the awards are minimum rates and not paid rates awards. 
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Further, and contrary to the suggestion made by the 
appellants, there is no warrant to regard a public sector 
award as a paid rates award because the award may list all 
of the respondents. The scope of the award is governed by 
8.37 of the Act. Whether an award has common rule effect 
is a question of construction. But even if an award is 
restricted in scope to the named respondents only, I cannot 
see how it thereby must be a paid rates award. The attention 
of the Commissions was not drawn to any provision within 
those awards which would allow the awards to be construed 
in principle differently from any other award of the 
Commission. 

In each case the decisions of the Commissions at first 
instance in relation to these five awards disclose no error as 
alleged. In relation to the Children's Services (Government) 
Award 1989 and the Thachers' Aides' Award, 1979, the 
Chief Commissioner examined the awards in the context of 
the Principles. He noted that there was nothing to suggest 
that the awards, when initially determined, were specifically 
intended to have a paid rates character, and that their 
integrity had not been maintained. He noted that the 
'leachers' Aides' Award, 1979 has the prescription of a 
"minimum" wage rate. He noted that the awards exhibit 
very few of the characteristics of a paid rates award and 
concluded that they were minimum rates awards. I can 
detect no error in the Chief Commissioner's reasoning. Nor 
do I agree that the Chief Commissioner reversed the onus 
by requiring the respondents (the current appellants) to 
satisfy him that the award was a paid rates award. The onus 
of proving its case rested with the applicant and the Chief 
Commissioner found that this had been discharged. If in 
opposition to the applicant, the respondents maintained that 
the awards were paid rates awards then it was upon the 
respondents to demonstrate that. They did not do so, and in 
my respectful observation, they could not do so. 

With regards to the Cultural Centre Award 1987 and the 
Gardeners (Government) 1986 Award Cawley C carefully 
considered the arguments which were put to her. There is 
much in her observation that: 

"the question of what actually constitutes a paid rates 
award in the Western Australian jurisdiction has not 
been definitively prescribed or identified by this 
Commission. That probably reflects the fact that, 
unlike the federal jurisdiction, such awards have not 
been historically important or recognised formally 
through an actual clause in the terms in the awards." 

I have not been persuaded that there is any error in the 
decision of the Commissioner. 

And similarly in relation to the Cleaners and Caretakers 
(Government) Award 1975. The Senior Commissioner had 
the advantage of the decisions of the Chief Commissioner 
and Cawley C and adopted their reasoning for the matter 
before him. Given the conclusion that there is no error in 
their reasoning the Senior Commissioner made no error in 
doing so. 

In the circumstances the appeals should be dismissed. 

The President: In the circumstances, the appeals will be 
dismissed. 

Order accordingly. 

Appearances: Ms J. H. Smith (of Counsel) for the 
appellants. 

Ms S. Mayman for the respondent. 
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and Others, The Honourable Premier of Western Australia 
and Others, and the Library Board of Western Australia and 

Others 
(Appellants) 

and 
The Australian Liquor, Hospitality and Miscellaneous 

Workers Union, Miscellaneous Workers Division, Western 
Australian Branch 
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Nos 1012, 1014, 1176, 1178 and 1180 of 1994. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

23 December 1994. 
Order. 

THESE matters having come on for hearing before the Full 
Bench on the 5th day of December 1994, and having heard 
Ms J H Smith (of Counsel) on behalf of the appellants and 
Ms S Mayman on behalf of the respondent, and the Full 
Bench having reserved its decision on these matters, and 
reasons for decision being delivered on the 23rd day of 
December 1994 wherein it was found that the appeals should 
be dismissed, it is this day, the 23rd day of December 1994, 
ordered that appeals No 1012, 1014, 1176, 1178, and 1180 
of 1994 be and are hereby dismissed. 

By the Full Bench. 
(Sgd.) P.J. SHARKEY, 

[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thomas Massam Real Estate 
and 

Dan Evans. 
No. 980 of 1994. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

8 December 1994. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is the unanimous deci
sion of the Commission in Court Session. This is an Appeal 
against the whole decision of a Board of Reference issued 
on the 13th of September, 1994 (File No. 4 of 1994) which 
decision was the unanimous decision of the Board. 

After listing some twenty one (21) findings, the Board 
concluded its decision as follows: 

"In the final analysis the facts are clear and reveal 
the following picture. 

In January and February of 1986 the Evans' intended 
to resign to take up a business venture in Queensland. 
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Before resignations were effected, the proposed busi
ness venture collapsed. 

As the Evans' had sold their house and taken steps 
to move to Queensland pennanently, they left T 
Massam for recreational purposes for an indetenninate 
period. The absence was claimed by Mr Massam to be 
as the result of a tennination. The absence according 
to the applicants was for annual leave purposes. 

It seems most probable to the Board that the intent 
of the absence was misunderstood between the parties. 

The intention of the Evans' to tennination is readily 
admitted by the Evans' and answers many of the 
questions as to why there was a farewell party with a 
present, and why commissions paid during the absence 
may have been lower than expected. 

However, an intention to tenninate and an actual 
termination are quite separate. If T Massam was clearly 
of the view that the Evans' did in fact resign then the 
written employment records of T Massam should have 
shown a resignation and a re-engagement. 

The Oroup Certificate of both Mr Danny and Mrs 
Debbie Evans show continuous employment during 
1986. In addition the evidence itself does not reveal an 
actual tennination or re-engagement." 

(Decision Pages 4 & 5) 
There were some twelve (12) grounds of appeal med 

which it is, for reasons to follow, unnecessary to repeat 
herein. 

The jurisdiction of the Commission in Court Session on 
appeal arises from Section 48 of the Act and subsection (12), 
in particular, of that section provides: 

"(12) An appeal under subsection (11) shall be heard 
and determined on the facts referred to in 
paragraph (a) of subsection (9) and the Commis
sion in Court Session may, if it upholds the appeal, 
rescind or vary the decision in such manner as it 
sees fit or may remit the matte; to the Board of 
Reference for further hearing and detennination. " 

(Section 48(12) of the Act) 
(Our Emphasis) 

The facts referred to in paragraph (a) of subsection (9) are: 
"(a) all facts found by the Board of Reference; and ... " 

(Section 48(9)(a) of the Act) 
We consider it well settled that: 

"By section 19 of the Long Service Leave Act, an 
appeal of this nature is to be heard and detennined in 
the manner prescribed for appeals under section 89 of 
the now repealed Industrial Arbitration Act 1912. That 
Act was repealed and replaced by the Industrial 
Relations Act 1979. By reason of the provisions of the 
Interpretation Act 1984 the reference in the Long 
Service Leave Act to the repealed Act is to be taken 
as a reference to the substitute or counterpart provision 
in the current Act [see: Hugin WA Pty Ltd v. Parker 
(1987) 68 WAlO 39]. The counterpart provision of 
section 89 of the repealed Act is section 48 of the 
current Act, which provides for appeals from Boards 
of Reference established under the Industrial Relations 
Act. Relevantly, such an appeal is to be heard and 
determined on the facts found by the Board of 
Reference as recorded in the memorandum required to 
be signed by the Chairman." 

(69 WAlO 3254) 
(Our Emphasis) 

and thus appeal grounds 1 to 4, 7 and 10 and grounds 9 and 
11 (which were withdrawn) which challenge the findings of 
fact made by the Board and would have, in essence, the 
Commission in Court Session make its own fmdings of fact 
and where different from the Board, substitute them for 
those of the Board. This course is simply not open on appeal, 
on the authorities (supra), to the Commission in Court 
Session. 

With respect to grounds 8 and 12, the essence of the 
submission is that the Board erred in finding that the 
respondent intended to resign, when on the evidence, the 

correct conclusion was that the notice of termination was in 
fact given. While the Commission in Court Session may 
well have found differently at first instance, for reasons 
given earlier herein, the Board's fmdings of fact are not open 
to question on appeal and these grounds are also dismissed. 

Appearances: Mr SJ. Kenner (of counsel) appeared on 
behalf of the applicant. 

Mr D.H. Schapper (of counsel) appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Thomas Massam Real Estate 
and 

Dan Evans. 
No. 980 of 1994. 

COMMISSION IN COURT SESSION 
SENIOR COMMISSIONER 0.0. HALLIWELL. 

COMMISSIONER R.N. OEORGE. 
COMMISSIONER C.B. PARKS. 

8 December 1994. 

Order. 
HAVINO heard Mr Sl. Kenner (of counsel) on behalf of the 
Applicant and Mr D.H. Schapper (of counsel) on behalf of 
the Respondent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders--

That the appeal be dismissed. 
BY THE COMMISSION IN COURT SESSION 

(Sgd.) 0.0. HALLIWELL, 
[L.S.] Senior Commissioner. 

COMMISSION 
SESSION

Matters dealt with
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

ON THE COMMISSION'S OWN MOTION 
Consideration of a National Wage Decision 

pursuant to s.51 (2) of the Industrial 
Relations Act 1979 as amended. 

No. 985 of 1994. 

COMMISSION IN COURT SESSION 
CH1EF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER 0.0. HALLIWELL. 
COMMISSIONER S.A. CAWLEY. 
COMMISSIONER R.N. OEORGE. 
COMMISSIONER C.B. PARKS. 

30 December 1994. 
Reasons for Decision. 

CH1EF COMMISSIONER: These are the unanimous Rea
sons for Decision of the Commission in Court Session. 

The State Wage Principles which have been applied by 
an Order of the Commission under Section 51 of the Act 
since December, 1993 ([1994] 74 WAIG 198) gave effect 
to the October, 1993 National Wage Decision. At that time 
the Australian Industrial Relations Commission ('the Aus
tralian Commission') determined the continuing need for 
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Principles to aid "the evolutionary process towards a system 
which combines an equitable and rational award system and 
a prime focus on enterprise industrial relations" (Print 
K9700 p17). 

In late March 1994 amendments to the Industrial 
Relations Act 1988 (Cwlth.) came into effect. This prompted 
the August, 1994 "Review of Wage Fixing Principles" 
(Print IA7oo) and subsequent "Safety Net Adjustments and 
Review" of September, 1994 (Print L53OO). 

The consequences of the Commonwealth legislation are 
that the objectives of the federal wage fIxing system and the 
processes by which it is implemented are now, to a 
signifIcant extent, specifIed by statute. In its Reasons for 
Decision in the August, 1994 Review, the Australian 
Commission notes: 

• The March 1994 Amendments to the Industrial 
Relations act 1988 (Cwlth.) are intended to 
consolidate the shift in recent years in Australian 
industrial relations from a centralised wages 
system to a decentralised system. This decentral
ised system puts the onus on the industrial parties 
to take responsibility for their own industrial 
relations outcomes and places less reliance on 
arbitration. 

o Amongst other things the objects of the amended 
Federal Act are expressly directed to: 

- encouraging and facilitating workplace and 
enterprise bargaining agreements; 

- protecting wages and conditions of employ
ment through awards; 

- ensuring labour standards meet Australia's 
intemational obligations; 

- providing a framework of rights and respon
sibilities for the parties involved in industrial 
relations consistent with a less centralised 
system; and 

- preventing and eliminating specifIed forms 
of discrimination. 

" The Industrial Relations Act 1988 (Cwlth.) has 
been restructured into parts dealing with the award 
system, minimum entitlements of employees, 
promoting bargaining and facilitating agreements 
and paid rates awards. It distinguishes between the 
arbitrated award safety net and the bargaining 
stream. The award system provides for "secure, 
relevant and consistent wages and conditions of 
employment" so that it is an effective safety net 
"underpinning direct bargaining". Award terms 
and conditions of employment provide a bench
mark for a "no disadvantage test" for the 
approval of "certifIed agreements" and "enter
prise flexibility agreements". 

• The Industrial Relations Act 1988 provides for the 
Australian Commission to review each award on 
a three yearly basis to identify and remedy 
defIciencies including non expression in plain 
English, awards being unnecessarily detailed, 
obsolete or out-dated provisions, discriminatory 
provisions and not meeting safety net require
ments. In addition as far as the Australian 
Commission considers it appropriate, enterprise 
flexibility clauses are to be included in each award 

(Refer to Print IA700 pp3-5). 
The Statement of Principles formulated in proceedings 

before the Australian Commission following the March 
1994 Amendments to the Federal Act reflect the new 
statutory framework which dictates the direction and terms 
of the wage fIxing system. 

In general terms there are two aspects to the way in which 
the Statement of Principles operate. The frrst is the 
mechanism by which the Australian Commission will 
facilitate enterprise bargaining, including the circumstances 
in which it will arbitrate when there is no prospect of 
agreement. The second is that existing award rates and 
conditions will be the safety net underpinning enterprise 
bargaining. The Australian Commission will generally not 

arbitrate in favour of claims above or below the Award 
Safety Net. However, an award may be varied without the 
claim being regarded as being above or below the Award 
Safety Net if the claim is for an adjustment available under 
previous National Wage Decisions, a test case standard, an 
adjustment to an allowance or service increment, a change 
in work: value, a reduction in standard hours to 38 per week 
or an arbitrated Safety Net Adjustment. For an award to be 
varied or an award made which is above or below the Safety 
Net there must be a Special Case. The Statement of 
Principles provides for making First Awards and Extending 
Existing Awards. It also includes the provision for "ec0-
nomic incapacity" to be argued to reduce and/or postpone 
the application of any increase in labour costs determined 
under the Statement of Principles. This system is to operate 
until 1st July, 1996. 

Under the "Arbitrated Safety Net Adjustment" set out in 
the Statement of Principles, the Australian Commission has 
determined that all employees covered by Federal Awards 
will receive a minimum wage increase of $24.00 per week 
over a period of more than four and a half years from 1st 
November, 1991 to IstJuly, 1996 (Print L5300 at p23). The 
three payments of $8.00 per week are to be made in 
accordance with the timetable specifIed in the Statement. 
They are capable of being fully offset to the extent of any 
wage increase as a result of agreements reached at enterprise 
level since 1st November, 1991. The payments are to 
"generally be separately identifIed in the award" and are 
to be used as an incentive to encourage the process of award 
reviews by linIdng access to the second and third award level 
adjustments to the statutory award review process under the 
Commonwealth Act. 

The Australian Commission expresses the view that the 
decision to provide for three $8.00 per week arbitrated safety 
net adjustments (and it is to be remembered that the fIrst of 
those increases in effect includes the arbitrated safety net 
adjustment available to minimum rates awards under the 
October, 1993 National Wage Decision) represents: 

"an appropriate balance between three objectives: 
I» maintaining an award system that provides for 

relevant wages and conditions of employment; 
I» promoting enterprise bargaining by maintaining 

an incentive to bargain; and 

• facilitating the review of awards under Section 
150A: 

(Print L 5300 p 26) 
The periodic adjustments under the fIrst objective satisfy 

the statutory requirement for the Australian Commission to 
ensure, so far as it can, that the system of awards provides 
for relevant wages and conditions of employment. 

They apply to minimum rates and paid rates awards and 
in the Australian Commission's view ensure that employees 
genuinely unable to achieve wage increases through 
enterprise bargaining will have the real value of average 
weeldy ordinary time earnings maintained. 

The quantum of the adjustments are considered by the 
Australian Commission to be "relatively modest" and 
consistent with the second objective of maintaining an 
incentive to bargain. Under this objective the Australian 
Commission states that: 

"0 Enterprise level access to the second and third 
adjustments will be dependent upon the union 
applicant demonstrating that it has genuinely 
sought to reach an agreement with the employer 
but has been unsuccessful. An arbitrated safety net 
adjustment will not be awarded in respect of a 
particular enterprise where the union applicant is 
not bargaining in good faith. Further, there must 
be no likelihood that, within a reasonable period, 
further conciliation or negotiation will result in an 
agreement covering the employees concerned. 
Concerns expressed by some parties as to the 
practicality of providing access to arbitrated safety 
net adjustments at enterprise level, where bargain
ing does not result in an agreement, need to be 
assessed in the context of the increase in the pace 
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and spread of bargaining that has occurred over 
the past 12 months; and 

El Individual enterprises will have a right to offset, 
in whole or part, each arbitrated safety net 
adjustment against wage increases received as a 
result of agreements reached at enterprise level.' 

(Print L5300 at p 28) 
The third objective has been met by linking the second 

and third award level arbitrated safety net adjustments to the 
process of award review. In particular to attract the second 
$8.00 per week adjustment (which is available no earlier 
than 22 March 1995 and at least 6 months after the flrst 
adjustment of $8.00 per week) the award has to have been 
varied to include enterprise flexibility provisions consistent 
with Sections I13A and I13B of the Commonwealth Act. 
The Australian Commission notes that "enterprise flexibil
ity clauses" have been a feature of the wage fixing system 
since the introduction of the Structural Efficiency Principle. 
"Such clauses allow individual enterprises or workplaces to 
reach agreements to vary award provisions to suit their 
particular needs". They may already appear in awards under 
various titles including "award modernisation", "structural 
efficiency", "flexibility" or "enterprise flexibility" 
clauses (see Print L5300 at p29). Another qualiflcation for 
the payment of the second arbitrated safety net adjustment 
is a commitment to a programme of discussions between 
award parties to deal with the review of the award pursuant 
to Section 150A of the Federal Act with particular attention 
being given to "the effective use of 'facilitative provisions', 
the effective use of 'majority clauses' and the 'implementa
tion of a process for testing the relevance of the award at 
the enterprise level' (Statement of Principles-Second 
Arbitrated Safety Net Adjustment-Print L5300 p 67). 

The "Statement of Principles" by the Australian Com
mission is set out in full in Attachment 1 to these Reasons 
for Decision. 

CONSIDERATION UNDER SECTION 51(2) OF THE 
ACf 

On its own motion the Commission initiated proceedings 
pursuant to Section 51(2) of the Industrial Relations Act 
1979 ('the Act'). The Commission heard from those bodies 
and persons identifIed under Section 50(10) of the Act on 
whether the federal decisions constituted a National Wage 
Decision for the purpose of Section 51(1) of the Act. They 
all agreed that was the case. 

The Trades and Labor Council of Western Australia ('the 
Council') also adopted a "fall-back" position in the event 
that the Commission, after due consideration came to the 
view that the decisions did not amount to a National Wage 
Decision or that after consideration the Commission was 
satisfled that there were good reasons for not giving effect 
to the Full Bench's decisions. It sought to have matter No. 
1518 of 1993, an application for a General Order under 
Section 50 of the Act joined to the matter on the 
Commission's own motion. That would have afforded the 
opportunity to give effect to guidelines for the operation of 
the wage fixing system without the force and effect implicit 
in Wage Fixing Principles issued under Section 51 of the 
Act. By majority decision the Commission in Court Session 
constituted for the purpose of considering matters pursuant 
to Section 51 of the Act rejected the Council's application. 

It is the unanimous view of the Commission in Court 
Session that the Full Bench decisions of the Australian 
Commission in the August and September 1994 Reviews 
when considered collectively satisfy the statutory defInition 
of a National Wage Decision for the purpose of Section 
51(1) of the Act. 

In their most limited application the decisions of the Full 
Bench provide for adjustments which relate to rates of wages 
which are applicable generally to awards under the 
Commonwealth Act. In this respect the Full Bench's 
decisions repeat and extend wage increases available under 
the Arbitrated Safety Net Adjustment Principle established 
in the October 1993 National Wage Decision. At a broader 
level the August and September, 1994 decisions establish a 
wage fIXing regime applicable generally to awards under the 

Commonwealth Act but which to a signiflcant extent repeat 
the particular statutory requirements of the Federallegisla
tion. That is the dimension of the National Wage Decision 
which on this occasion has the greatest relevance for this 
Commission in giving effect to that decision in terms 
identified under Section 51 (2) of the Act. Positions taken by 
the Minister for Labour Relations (,the Minister'), the 
Chamber of Commerce and Industry of Western Australia 
('the Chamber'), the Council and the Australian Mines and 
Metals Association Inc. ('the Association') attest to the 
extent to which effect can be given to the National Wage 
Decision in the manner and subject to such conditions as are 
appropriate and to the difficulties encountered. This is to be 
done without materially departing from the substance of the 
National Wage Decision and without imposing the statutory 
requirements of the Federal Act while maintaining the 
integrity of the wage fIXing system in this State. 

The limitation of giving effect to the National Wage 
Decision in a manner and subject to such conditions which 
would in effect impose many of the March 1994 amend
ments to the Federal Act on the industrial relations system 
under this jurisdiction through Section 51 of the Act is a 
position which the Minister with the support of the 
Chamber, the Council and the Association cautioned 
against. The difficulties inherent in giving effect to this 
National Wage Decision were acknowledged by all of those 
from whom the Commission is obliged to hear. 

The Commission in Court Session accepts that the 
economy of this State is not significantly different from that 
of the nation except to the extent that growth is stronger in 
Western Australia and this has been the case over a number 
of years. The national objective of sustained economic 
growth with job creation in a low inflation environment 
demands the continuing application of an equitable wages 
system which promotes productivity based outcomes. On 
this basis we consider that there is no good reason not to give 
effect to the National Wage Decision. 

From an industrial relations perspective there would have 
to be overwhelming reasons for employees covered by State 
Awards to be treated significantly differently from those 
employed under Federal Awards. After a decade of wage 
restraint under a wage fixing system which has moved to an 
enterprise focus under Structural Efficiency there must be 
continuity and certainty. As the representatives of bodies 
appearing before the Commission pointed out, the applica
tion of the Statement of Principles under a General Order 
issued pursuant to Section 51 of the Act must not be 
perceived as establishing a wages system which is inferior 
to that which operates under the Federal jurisdiction. This 
we take to be that the wages system under the Statement of 
Principles must be equitable, comprehensive and directed at 
realising the same objectives. Of course, it is conceded that 
with a different legislative framework there will be a 
different process under which the Statement of Principles 
will function in this jurisdiction. However, the fundamental 
thrust of the wages system should be a focus on enterprise 
bargaining, the availability of programmed wage adjust
ments subject to conditions which do not undermine the 
incentive to reach enterprise agreements and a mechanism 
to maintain the momentum of Structural Efficiency under 
the award system. 

The Commission does not resile from the task of giving 
effect to the National Wage Decision in a manner and 
subject to conditions appropriate to promoting a wages 
system consistent with the objects of the Act. However, as 
already emphasised the challenge is to preserve the 
substance of the National Wage Decision within the limits 
of a legislative framework different from that in which the 
Statement of Principles set out in the National Wage 
Decision was developed. 

While the Minister, the Chamber, the Council and the 
Association all advocate the Commission giving effect to 
the National Wage Decision for the purpose of Section 51 
of the Act, Attachment 1 illustrates the different approaches 
being pressed upon the Commission in this task. It was put 
to us that the Commission is not required to slavishly follow 
the words adopted by the Full Bench in their "Statement of 
Principles". However, the modiflcations must still give 
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effect to the application of the National Wage Decision in 
this jurisdiction and not something which is materially 
different. 

The substance of the National Wage Decision to which 
effect must be given if the Commission is satisfied that there 
are no good reasons not to do so, must be those elements 
of the National Wage Decision which fulfIll the statutory 
definition for the purpose of Section 51(1) of the Act. This 
includes the conditions which operate under the National 
Wage Decision to affect rates of wages and those elements 
of it which are applicable generally to awards. However the 
substance of the National Wage Decision for the purpose of 
Section 51(1) is tied in with statements as to the objects of 
the Statement of Principles, the philosophy behind the 
decision and the provisions of the Industrial Relations Act 
1988 (Cwlth). 

The substance of the National Wage Decision which 
satisfies the statutory requirements as well as the conditions 
upon which elements of the wage system established under 
the decision operate have been summarised by the Minister 
and the Chamber in proceedings before us to be: 

e the maintenance of awards through periodic $8.00 
increase to wage rates that are available to 
employees unable to obtain wage increases at the 
enterprise level. 

e the promotion of enterprise bargaining by making 
award adjustments under the programme of 
periodic payments compatible with an incentive 
for bargaining and by requiring award changes 
directed to enterprise flexibility; and 

e through the application of the Statement of 
Principles promoting consistency in determining 
award applications, the review of awards and the 
basis of subsequent $8.00 award adjustments. 

The Association and the Council can be taken to generally 
support the above summary of the substance of the National 
Wage Decision but with an important and fundamental 
qualification. They consider it to be unrealistic not to 
identify the concept of the award safety net for the purpose 
of the wage fixing system. This, they consider, to be an 
integral part of the substance of the National Wage Decision. 
It underpins enterprise bargaining and ensures that a relevant 
award system maintains the focus on structural efficiency. 
In this respect the Council sees enterprise bargaining as the 
"modem form" of Structural Efficiency and the award 
safety net as promoting the environment in which enterprise 
bargaining can develop. Without it the wage fixing system 
will be deficient. 

The positions taken by the Minister, the Chamber, the 
Council and the Association on how and why the Commis
sion should give effect to the National Wage Decision and 
the issues which arise in the administration of the wage 
fixing system under proposals for a "Statement of Princi
pies" are summarised in Attachment 2. 

In giving effect to the National Wage Decision the 
Commission considers that it should establish (or more 
properly continue the process of establishing) a wage fixing 
system in which priority is given to enterprise bargaining 
and where there is the availability of periodic wage 
adjustments identified as "arbitrated safety net adjust
ments" applicable where employees have been unable to 
secure an enterprise agreement. The adjustments are to be 
applied under circumstances which promote enterprise 
bargaining and maintain the award system within the 
requirements of Structural Efficiency. 

We accept what the Minister and the Chamber have 
submitted and go further by including the award safety net 
as being part of the substance of the National Wage 
Decision. The relevance of periodic award adjustments to the 
wages system becomes tenuous unless they are linked to the 
concept of the award safety net. The award safety net 
underpins the enterprise bargaining process and, just as 
importantly, maintains the development of Structural Effi
ciency at the award level. Without this link, the wage fixing 
system could function on the basis of the availability of 
wage increases through enterprise bargaining and periodic 
adjustments to notionally maintain the real value of average 

ordinary time earnings. The award safety net maintains the 
momentum for structural reform at the award level. It does 
not detract from the priority to be given to enterprise 
bargaining and maintains continuity within the wage fixing 
system as it has evolved to this stage. It is not a case of 
giving effect to the Federal statute but recognising that the 
award safety net is an integral part of the National Wage 
Decision developed under Structural Efficiency. 

The "no disadvantage test" referred to by the Australian 
Commission as the benchmark established by the safety net 
of award wages and conditions is the application of a 
particular statutory provision relevant to "certified agree
ments" and "enterprise flexibility agreements" in the 
Federal jurisdiction. The application of this requirement is 
neither relevant or appropriate to the wage fixing system in 
this State given the statutory framework within which 
Section 41 operates, the continuing relevance of Structural 
Efficiency and the limitation to variations in terms and 
conditions of employment under a Special Case. 

The objectives of the wage fixing system in this State 
which give effect to the National Wage Decision should 
identify that priority is given to enterprise bargaining, that 
parties at an enterprise take responsibility for their own 
industrial relations affairs and that Structural Efficiency 
continues to have relevance to the award system which 
underpins enterprise bargaining. In summary we consider 
the objectives of this wage fixing system are to: 

.. encourage and promote enterprise bargaining 
about wages and conditions of employment within 
the framework of the award system where existing 
wages and conditions in the relevant award or 
awards provide the safety net underpinning the 
process. 

.. ensure that priority in the system is on the parties 
at an enterprise-employers, employees and reg
istered organisations-to take responsibility for 
their own industrial relations affairs and reach 
agreements appropriate to the enterprise. 

e continue the application of Structural Efficiency 
considerations consistent with State Wage Cases 
since September, 1988 including the Minimum 
Rates Adjustment, the implementation of meas
ures to improve the efficiency of industry and to 
provide employees with access to more varied, 
fulftlling and better paid jobs. 

In meeting these objectives the wage fIxing system must 
be comprehensive and consistent in its application. It must 
provide an orderly approach to wage determination in the 
award system which remains available to parties unable to 
reach agreement at the enterprise level while still maintain
ing an incentive for them to continue to bargain for an 
agreement 

While the "no further claims commitment", no longer 
applies, the policy whereby the Commission will generally 
not arbitrate in favour of claims above or below the safety 
net of award wages and conditions except in certain 
circumstances associated with enterprise bargaining or 
special cases,now operates within the wage fIxing system to 
exclude the possibility of general wage movements. 

The identification of the Minimum Conditions of Em
ployment Act as the safety net underpinning enterprise 
bargaining is quite inconsistent with the thrust of Structural 
Efficiency which has been the basis of award restructuring 
for some time. Facilitative clauses already function within 
awards to accommodate the particular needs of enterprises 
and thereby depart from an existing provision. It is a fact that 
parties embarking upon an enterprise agreement registered 
under Section 41 of the Act are governed by the provisions 
of the Minimum Conditions of Employment Act. However, 
in our view, it would be wrong to conclude that that Act has 
underpinned their agreement or promoted the environment 
for that agreement to be entered into. Reference to it in the 
context of statements promoting the priority and encourage
ment to be given to enterprise bargaining are counter
productive particularly when it is recognised that where 
parties have recourse to arbitration in the process of 
enterprise bargaining, it is award wages and conditions 
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which will provide the standard from which a variation is 
to be detennined. In practice award wages and conditions 
provide the safety net underpinning enterprise bargaining. 
It would be unrealistic not to face this fact. 

ENTERPRISE BARGAINING AND ARBITRATION 
The "Statement of Principles" which issued in the 

National Wage Decision emphasises that enterprise bargain
ing is a priority of the wage fIxing system. 10 facilitate this 
the Australian Commission will in certain circumstances of 
disagreement exercise its powers in arbitration and provi
sion is made for a matter to be referred as a Special Case 
for consideration by the Full Bench. Those arrangements are 
identified in tenns specifically relevant to the Federal 
legislation. 

In the proposal submitted by the Minister (and supported 
by the Chamber) there has been an attempt to replicate the 
conditions under which arbitration would be accessed by 
reference to matters which threaten public interest including 
the economy of the State. 

The difficulty of giving effect to a National Wage 
Decision which establishes a wage fIxing system based on 
specific statutory requirements has already been highlighted 
a number of times. 

It is to be remembered that this Commission already 
provides the facility for arbitrating disputes arising in the 
course of enterprise bargaining under the wage fixing 
system as it exists at present. The Principles provide: 

"Consistent with the provisions of the Act, the 
Commission will in relation to enterprise bargaining 
assist the parties to an industrial dispute in relation to 
any part of the dispute arising at an enterprise level. 
The Commission will initially do so by conciliation 
and, as a fmal resort, shall do so by arbitration. 

In any arbitration, the Commission will have 
particular regard to the need for continued implementa
tion at enterprise level of the Structural Efficiency 
Principle and any wage increases awarded through 
arbitration (apart from increases that might be approved 
on the basis of other Principles) must be based on the 
actual implementation of efficiency increases designed 
to affect real gains in productivity." 

([1994] 74 WAIG 198 at 201) 
We do not consider that the priority of enterprise 

bargaining or the encouragement that can be given to it is 
heightened by trying to transpose the tenns of the Federal 
legislation to the circumstances under which the provisions 
of the Industrial Relations Act 1979 should be exercised. 
The tenns under which recourse to arbitration is invoked in 
the Federal wages system is contained within a statutory 
regime for enterprise bargaining which recognises the 
legitimacy of industrial action and lock-outs during a 
defmed "bargaining period" (See Part Vffi-Pmmoting 
Bargaining and Facilitative Agreements Industrial Relations 
Act 1988). 

If the object of the wording of the Statement of Principles 
on enterprise bargaining is to convey the intention that 
arbitration should be the last resort and that it is the 
responsibility of the parties to exhaust negotiations, then that 
is the position that not only prevails under the State Wage 
Fixing Principles as they exist at present but also within the 
legislation. There is the danger in what is being proposed 
by the Minister and the Chamber that in trying to 
accommodate the Federal "Statement of Principles" under 
this State's legislative framework that we would inadver
tently contribute to the situation where disagreements in the 
course of enterprise bargaining would be escalated to avoid 
the matter being considered under the rigours of a Special 
Case. 

A preferable course is for assistance and encouragement 
in promoting enterprise bargaining to be achieved within the 
legislative framework provided under Section 32 and 44 of 
the Act without necessarily identifying situations in which 
life, safety or welfare are endangered or where the State's 
economy is threatened. The exercise of power under Section 
32 and Section 44 requires the Commission to act in 
accordance with Section 26 of the Act. The scope of Section 

32 and Section 44 should not be read down under a 
"Statement of Principles". In discharging its statutory 
functions according to equity and good conscience matters 
which go to establishing that negotiations are conducted in 
good faith and that the public interest is protected should be 
addressed. 

We consider that the substance of the National Wage 
Decision as distinct from the specific statutory form set out 
in the Federal Statement of Principles can be accommodated 
by Section 32 and Section 44 of the Act. 

The principle to facilitate and promote enterprise bargain
ing can be expressed in much the same terns as that which 
presently applies in circumstances where the Commission 
becomes involved in enterprise bargaining. (See December 
1993 State Wage Principles "Enterprise Awards/Section 
41A Agreements" Part B) 

Under the tenns of the "Statement of Principles" 
proposed by the Minister to facilitate enterprise bargaining, 
matters which precipitate arbitration are those in which the 
public interest is threatened or which give rise to a Special 
Case. However, the statutory framework upon which the 
Federal Statement of Principles is based is not repeated in 
the State Act and the Minister's distinction carmot reasona
bly be sustained. 

As we have already noted, the application of Section 32 
and Section 44, is the only appropriate way to address the 
issue of arbitration within the context of enterprise 
bargaining. 

When there is recourse to arbitration following the failure 
of conciliation it should not matter whether there was 
disputation which did or did not threaten the public interest. 
It would seem to be the case that in every instance the 
matters being arbitrated would involve a Special Case as the 
outcomes are likely to exceed the arbitrated safety net of 
award wages and conditions. 

On the proposal submitted by the Minister each matter 
would have to be assessed in tenns of a threshold criteria 
by the Chief Commissioner before being arbitrated either by 
a Commissioner sitting alone or the Commission in Court 
Session. The Council's proposal maintains a distinction 
between matters which arise out of the risk of industrial 
action and those which are recognised by a party to the 
negotiations to be a Special Case. 

In our view, neither approach is satisfactory. The task in 
giving effect to the National Wage Decision within the 
statutory framework of the State's Act requires a balance 
being struck between facilitating enterprise bargaining, 
settling disputes and by arbitrating only where necessary. 

The failure to resolve a dispute or disagreement arising 
in the course of enterprise bargaining would nonnally 
involve the Commission identifying outstanding matters and 
putting in train a course of action to assist in resolving 
issues. Failing that, the matter would be referred for 
arbitration. The parties should have followed their' 'disputes 
settlement procedure". The Commissioner to whom the 
matter has been allocated will be in a position to have noted 
the implications of the claim arising out of the dispute or 
disagreement in tenns of "flow-on" and "public interest". 
Those matters would be taken into account in the report 
provided to the Chief Commissioner for consideration as to 
whether the matter is to be dealt with by the Commission 
in Court Session or a Commissioner sitting alone. This 
course is consistent with procedures under the Act. It gives 
effect to the availability of arbitration to facilitate enterprise 
bargaining and establishes a consistent approach to the way 
matters are dealt with by the Commission. 

Where the matter is detennined pursuant to a referral 
arising out of disputation we consider that the fact of resort 
to arbitration may be counter productive to promoting an 
environment where the parties will continue or resume the 
process of enterprise bargaining. Accordingly, we have 
decided that the parties should be on notice that the situation 
will be subject to review and this will be reflected in the 
tenns of the Order. 

In each of the submissions before us, provision was 
sought for the Commission to arbitrate at the invitation of 
the parties engaged in enterprise bargaining. The qualifica-
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tion in those circumstances is that "the Commission's 
decision should be incorporated into an agreement". We 
agree that the Commission should respond to such requests 
but believe it important to establish the intention of the 
parties before embarking on that course. 

CONSENT AWARD OR AWARD VARIATION TO GIVE 
EFFECT TO AN ENTERPRISE AGREEMENT 

There is general agreement between the Minister, the 
Chamber, the Council and the Association on the processes 
and procedures by which enterprise agreements which 
would otherwise have been registered under Section 41 of 
the Act can be made the subject of a new award or an award 
variation. However, where the proposed award or award 
variation applies to a group of enterprises the Minister and 
the Chamber consider that the parties must establish and the 
Chief Commissioner must ensure that the matter is special 
and isolated, that there is no risk of "flow-on", that the 
terms of the agreement are consistent with Structural 
Efficiency considerations and that it is in the public interest 
for the matter may be heard as a Special Case. The Council 
accepts that these agreements are to be considered as Special 
Cases but does not provide that any tests be met. The 
Association does not make provision for groups of enter
prises to be the subject of common agreement and in this 
respect can be taken to hold the view that such arrangements 
are contrary to the notion of enterprise bargaining. 

We consider that the threshold test proposed by the 
Minister and the Chamber for applications seeking an award 
or variation to an award to cover groups of enterprises to be 
considered as a Special Case to be impractical. The proposed 
provisions to accommodate these agreements already re
quire that the parties satisfy the Commission that their 
agreement should be dealt with as an award or award 
variation rather than as a registered agreement pursuant to 
Section 41A of the Act. In considering whether that onus has 
been satisfied the Commission is to have regard to "the 
nature of the enterprise, the views of the parties, the history 
of regulation in the area covered by the agreement, the range 
of matters covered by the agreement, the likelihood of 
"flow-on" and any other relevant matters". It would seem 
to us that this onus should be discharged before the 
Commission constituted to consider the application. Addi
tionally, because such an award or award variation would 
otherwise have been considered for registration under 
Section 41A of the Act, the application should meet the 
requirements identified in the proposed clause for single 
enterprise agreements, namely that: 

"(b) The proposed award or variation is consistent with 
the continuing implementation at enterprise level 
of structural efficiency considerations. 

(c) Any increase in wage rates and/or improvement 
in conditions contained in the proposed award or 
variation must be based on the actual implementa
tion of efficiency measures designed to effect real 
gains in productivity and the wage increase and/or 
improvement in conditions must be separately 
identified. 

(d) Where the proposed award will operate in con
junction with another award or other awards or the 
variation operates in conjunction with the award, 
the relationship between the proposed award and 
the other award or awards or the variation and the 
award must be explained, including how any wage 
increases are to apply. 

(e) Where the proposed award is not to operate in 
conjunction with another award or awards or the 
variation is not to operate in conjunction with the 
award, then the award or variation should specify 
the classification in the relevant minimum rates 
award on which the actual rate prescribed for the 
key classification in the new award or variation is 
calculated. 

(f) The proposed award or variation should also 
contain a procedure for its re-negotiation at the 
expiry of its term. 

(g) Where the parties to an enterprise agreement 
reached through negotiations with a single bar
gaining unit include employees within a Federal 
jurisdiction an agreement covering those employ
ees is submitted for approval through the proc
esses provided under that jurisdiction. 

These issues should not be subsumed under consideration 
of a Special Case. 

ROLE OF ARBITRATION AND THE AWARD SYSTEM, 
THE AWARD SAFETY NET AND AWARD REVIEWS 

On the • 'role of arbitration and the award system" 
identified in proposals submitted for endorsement as the 
"Statement of Principles" there is agreement with the 
position that the "Commission will generally not arbitrate 
in favour of claims to vary award wages and conditions", 
except for adjustments available under previous State Wage 
Decisions, test case standards, adjustments to allowances 
and service increments, work value changes, a reduction of 
standard hours to 38 per week and the Arbitrated Safety Net 
Adjustment. This applies to Paid Rates and to Minimum 
Rates awards. 

However, the extent to which the Minister and the 
Chamber accept that award wages and conditions establish 
a safety net and underpin enterprise bargaining have already 
been commented upon. The Commission considers that the 
award safety net is an integral part of the National Wage 
Decision. It continues the Principle established in the 
October 1993 National Wage Case and given effect to by 
this Commission in December, 1993. 

The "Statement of Principles" established under the 
National Wage Decision records the Australian Commis
sion's obligation to ensure that employees are protected by 
awards which set fair and equitable wages and conditions 
of employment and which are maintained at a relevant level. 
To give effect to this the "detailed nature and timing of any 
adjustments will be determined in the context of specific 
applications and in the light of prevailing economic, social 
and industrial circumstances". The Council and the Associ
ation have sought to pick up reference to the maintenance 
of the award safety net under adjustments determined in line 
with the "specific applications" mentioned in the Federal 
"Statement of Principles". The Association also notes that 
some awards may need modernisation under the Structural 
Efficiency Principle to establish a proper safety net. 

We consider that the obligation cited by the Australian 
Commission to maintain the award safety net at a relevant 
level is particular to its statutory requirements. In the 
absence of a specific mechanism at this time to address such 
reviews we do not consider that it is necessary to incorporate 
reference to that process in our Principles giving effect to 
the National Wage Decision. 

The Structural Efficiency Principle set out in the State 
Wage Principles December 1993 provides that: 

"STRUCTURAL EFFICIENCY 
Consistent with General Orders which issued pursu

ant to State Wage Cases in September, 1988 ([1988] 
68 WAIG 2412 at 2419), September, 1989 ([1989] 69 
WAIG 2917 at 2929) and June, 1991 ([1991] 71 WAIG 
1723 at 1729), the Structural Efficiency Principle 
provides a framework through which it is intended that 
the parties to an award co-operate positively in a 
fundamental review of that award with a view to 
implementing measures to improve the efficiency of 
industry and provide employees with access to more 
varied, fulfIlling and better paid jobs. The measures 
should include but not be limited to: 

• establishing skill-related career paths which pro
vide an incentive for employees to continue to 
participate in skill formation; 

• eliminating impediments to multi-skilling and 
broadening the range of tasks which an employee 
may be required to perform; 

• creating appropriate relativities between different 
categories of employees within the award and at 
enterprise level; 
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• ensuring that working patterns and arrangements 
enhance flexibility and the efficiency of the 
industry; 

• including properly fixed minimum rates for 
classifications in awards relate appropriately to 
one another, with any amounts in excess of these 
properly fixed minimum rates being expressed as 
supplementary payments; 

• updating and/or rationalising the list of respon
dents to awards; and 

• addressing any cases where award provisions 
discriminate against sections of the workforce. 

• examining both award and non-award matters to 
test whether work classifications and basic work 
patterns and arrangements are appropriate-the 
examination to include specific consideration 
of-

(i) the contract of employment including the 
employment of casual, part-time, temporary, 
fllted term and seasonal employees, 

(ii) the arrangement of working hours, 
(iii) the scope and incidence of the award; 

• inserting facilitative provisions in relevant clauses 
of the award; 

• establishing a consultative mechanism and proce
dures appropriate to their size, structure and needs 
for consultation and negotiation on matters affect
ing their efficiency and productivity; 

• providing in awards, in order to ensure increased 
efficiency and productivity at the enterprise level, 
while not limiting the rights of either an employer 
or union to arbitration, a process whereby consid
eration can be given to changes in award 
provisions; any agreement reached under this 
process would have to be formally ratified by the 
Commission and any disputed areas should be 
subject to conciliation and/or arbitration; and 

• providing in an award a provision to the effect that 
an employer may direct an employee to carry out 
such duties as are within the limits of the 
employee's skill, competence and training. 

Structural efficiency exercises should incorporate all 
past work value considerations." 

([1994J 74 WAIG 198 at 200) 
By retaining the Structural Efficiency Principle and the 

availability of adjustments under previous State Wage Cases 
the opportunity exists for parties to maintain the relevance 
of their awards through structural efficiency reviews. TIlls 
avenue also complements the review of awards referred to 
by the Australian Commission under Section 150A of the 
Industrial Relations Act 1988 (Cwlth.). However the 
Structural Efficiency process has the virtue of enabling the 
parties to an award to take responsibility for the process 
rather than having it driven by the Commission under 
statute. 

Commitments have been given by parties under Structural 
Efficiency. Improvements in efficiency and career opportu
nities should have resulted. Parties should have achieved 
this. However, it appears that this has not always been the 
case. The Commission gives notice that where appropriate 
it will inquire into the delivery of these commitments. 

AWARD VARIATIONS CONSISTENT WITH THE OB
JECTS AND PRINCIPLES OF THE WAGE FIXING 
SYSTEM 
Minimum Rates Adjustment 

In the course of making provision for award variations 
under previous State Wage Cases, the Council and the 
Chamber have endorsed the arrangement for base rates and 
supplementary payments to be combined into a total 
minimum rate for each classification in an award at the 
completion of the Minimum Rates Adjustment process. The 
Association seeks exclusion for the mining industry from the 
Minimum Rates Adjustment Principle. The Minister op
poses the combination of base rates and supplementary 

payments and has excluded that aspect of the National Wage 
Decision from the proposed "Statement of Principles" . 

The continuing relevance of the Minimum Rates Adjust
ment Principle can be questioned given the priority which 
is now accorded enterprise bargaining under the wages 
system. However, the Minimum Rates Adjustment process 
remains an integral part of Structural Efficiency. The 
objectives of this Principle which are to assist lower paid 
employees and to provide wage stability and equity in 
Minimum Rates Awards (See print H9100 at p 14 and 
H8200 at p5) still have relevance in reviewing awards to 
access adjustments under previous State Wage Decisions. 

We consider that the ability to combine base rates and 
supplementary payments at the completion of the Minimum 
Rates Adjustment process should be available to parties to 
an award. This is consistent with their responsibility to 
control their own industrial relations affairs. 

We do not consider it appropriate to make claims for 
recognition of changes to work value in minimum rates 
awards conditional upon the completion of the Minimum 
Rates Adjustment process. That would be a limitation on the 
operation of Structural Efficiency. However, it is recognised 
that a piecemeal approach to classification reviews under 
changes in work value in the absence of a start to a Minimum 
Rates Adjustment would make the assessment difficult. It 
would seem that the identification of a key minimum 
classification rate within the award would be a prerequisite 
to the proper assessment of changes in work value. 

lest Case Standards 
The "lest Case Standards" Principle has operated under 

the Special Case Principle in the wage fllting system for a 
considerable time. A lest Case Standard has not been 
defined nor has it been directly linked to determinations of 
the Australian Commission as the Council now proposes. 
We take the view that any attempt at this time in the history 
of Wage Fixation to defme a test case standard may indeed 
limit the scope of matters which could be considered. There 
is no particular need to refer to standards created by the 
Australian Commission but justification for consideration as 
a Special Case shoulq continue to be required of an 
applicant. 
Adjustment of Allowances and Service Increments 

The only aspects of the Principle by which allowances are 
to be adjusted under the wage fllting system that needs 
consideration by us are those which are related to work or 
conditions which have not changed and service increments. 
The Chamber has drawn our attention to the Australian 
Commission's statement in the September, 1994 Review 
(Print L5300 at p43) where it indicated that it does not 
propose to determine the issue of the adjustment of 
allowances, service increments and weekend penalties 
expressed as flat dollar amounts for the first arbitrated safety 
net adjustment provided by the National Wage Decision. 

The Australian Commission goes on to advise that with 
respect to the second arbitrated safety net adjustment, 
allowances, service increments and weekend penalties 
expressed as flat dollar amounts are to be adjusted for the 
second $8.00 per week increases. Finally, the question of 
whether or not any similar increase will flow from the third 
arbitrated safety net adjustment will be determined by the 
Australian Commission following proceedings scheduled 
for August, 1995. 

In giving effect to this position under the "Statement of 
Principles" the Australian Commission has provided: 

" Adjustments of existing allowances which relate to 
work or conditions which have not changed and of 
service increments for monetary safety net increases 
will be determined in each case by the Full Bench 
dealing with the Safety Net Adjustment.' , 

(Print L5300 p63) 

The Minister has applied this in terms of the increases 
being "determined in each case by the State Wage Case 
Decisions' '. The Council has tied the increases to the frrst 
and second arbitrated safety net adjustments. The Associa
tion proposes that in each case the increase will be 
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detennined by the "Commission in Court Session" dealing 
with the safety net adjustment. 

In giving effect to the National Wage Decision in this 
instance, the only increase that is applicable generally is that 
which is tied to the second arbitrated safety net adjustment. 
The "Statement of Principles" issued by this Commission 
should reflect that position. 
Arbitrated Safety Net Adjustments 

Matters to be addressed in giving effect to the Arbitrated 
Safety Net Adjustment Principle are: 

o the date from which increases as a result of 
enterprise bargaining should count for the purpose 
of offsetting the Arbitrated Safety Net Adjust
ment. 

o the adoption of a standard "enterprise flexibility 
provision" by the Commission for inclusion in 
awards varied under the Arbitrated Safety Net 
Adjustment Principle. 

o in the absence of a statutory requirement to review 
awards similar to Section 150A of the Industrial 
Relations Act 1988 (Cwlth.), how can "effective 
use" of facilitative and majority clauses be 
ensured under the requirements of the Arbitrated 
Safety Net Adjustment Principle? 

o should enterprise awards the subject of Arbitrated 
Safety Net Adjustments be excluded from the 
process of testing the relevance of the award at the 
enterprise level? 

o should particular enterprises where the "union/s 
applicant fails to comply with Section 32 and 44 
provisions" be excluded from the application of 
the adjustment at the award level? 

o should the clauses required to be inserted into each 
award be reworded to clarify the circumstances in 
which the Arbitrated Safety Net Adjustments can 
be offset by overaward payments? 

o in giving effect to the National Wage Decision is 
it acceptable to make the third arbitrated safety net 
adjustment conditional upon the outcome of the 
prosposed August, 1995 Review by the Australian 
Commission or "any award review proceed
ings"? 

The National Wage Decision provides for arbitrated 
safety net adjustments for employees who have not received 
a wage increase as a result of enterprise bargaining since 1st 
November, 1991. This date is adopted by the Council and 
the Association. The Minister and the Chamber propose 1st 
February, 1992. We note that in the June, 1991 State Wage 
Decision the Commission endorsed the availability of 
enterprise agreements under Structural Efficiency ([1991] 
71 WAIG 1723 at 1728). 

The date consistent with that set out in the National Wage 
Decision appears appropriate in these circumstances i.e. 1st 
November, 1991. 

The Minister has proposed a standard enterprise flexibil
ity clause· for inclusion in awards as a requirement of 
payment under the second arbitrated safety net adjustment 
(See Exhibit Minister 4 and Attachment 2). The proposal 
would put in place a rigorous procedure for the process of 
negotiations on workplace reforms. Any agreement arising 
from the negotiations would have to be lodged with the 
Commission as an application to vary the award. It would 
be a term of the enterprise flexibility clause that "the 
Commission must not refuse to vary the award merely 
because an organisation refuses to agree or consent to the 
variation, if the Commission is satisfied that the refusal is 
unreasonable". This proviSion is taken from subsection 
113B(4) and (5) of the Industrial Relations Act 1988 
(Cwlth.). How agreements proposed under this form of 
"enterprise flexibility clause" would sit with the proposed 
terms of the "Consent Award or Award Variation to give 
effect to an Enterprise Agreement" Principle was not 
developed. However, on the face of it the proposed clause 
would, by requiring an employer to lodge an application to 
vary the award within 14 days of agreement being reached, 
divert the parties away from the course of registering an 

enterprise agreement under Section 41 of the Act. The 
proposed clause would establish an enforceable obligation 
on an employer. This would appear to be a disincentive to 
enterprise bargaining. 

The Australian Commission notes that: 
" "Enterprise Flexibility Clauses" were introduced 
into awards in the context of award restructuring under 
the Structural Efficiency Principle. Such clauses allow 
individual enterprises or workplaces to reach agree
ment to vary award provisions to suit their particular 
needs. If approved by the Commission, such agree
ments generally lead to an award variation and operate 
as a Schedule or Appendix to the Award. 

Clauses of this type may appear in awards under 
various titles including "award modernisation", 
"structural efficiency", "flexibility" or "enterprise 
flexibility" clauses. 

A "facilitative provision" is that part of an award 
clause which enables agreement at enterprise level to 
determine the manner in which that clause is applied 
at the enterprise. A facilitative provision normally 
provides that the standard approach in an award 
provision may be departed from by agreement between 
an individual employer and an employee or the 
majority of employees in the enterprise or part of the 
enterprise concerned. Where an award clause contains 
a facilitative provision it establishes both the standard 
award condition and the framework within which 
agreement can be reached as to how the particular 
clause should be applied in practice. 

A "majority clause" can provide that, where 
employees covered by a particular award in an 
individual enterprise are in the minority, the conditions 
of employment prescribed in the award covering the 
majority of employees in that enterprise shall apply." 

(Print L5300 at pp 29-32) 
(Refer to the April, 1991 NWD for details on the 

development of "enterprise flexibility/modernisation 
clauses" and "facilitative provisions" (Print 17400 pp 
43-44» 

In our view it is important to appreciate that "enterprise 
flexibility/ majority clauses" and "facilitative provisions" 
are directed at restructuring awards. Access to arbitrated 
safety net adjustments are provided for those employees 
unable to effect an enterprise agreement which, under 
Section 41, would take them away from the award 
restructuring process. To be effective in promoting enter
prise bargaining some enterprise flexibility provisions may 
need to be re-drafted. A failure to do this could result in 
enterprise flexibility provisions limiting and inhibiting the 
registration of enterprise agreements. The requirements 
under the "Consent Awards and Award Variations to Give 
Effect to and Enterprise Agreement Principle" are quite 
onerous in comparison with the process of registering an 
enterprise agreement under Section 41 of the Act. 

We do not endorse any standard "enterprise flexibility/ 
majority clauses" or "facilitative provisions" for inclusion 
in awards pursuant to the tests for the payment of an 
arbitrated safety net adjustment. However, to be effective we 
consider that these award provisions should be flexible 
enough to promote the registration of enterprise agreements 
under Section 41. In this respect some clauses developed 
under Structural Efficiency may be deficient However, it is 
appreciated that where prospects of reaching an enterprise 
agreement are remote (and the fact that there is recourse to 
the arbitrated safety net adjustment would be indicative of 
that) award restructuring under the enterprise flexibility/ 
modernisation clause or facilitative provision remains the 
only avenue for workplace change. 

The Council has sought to exclude enterprise awards from 
being tested for • 'relevance at the enterprise level" pursuant 
to requirements for the payment of the second arbitrated 
safety net adjustment. 
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This issue prompts the observation that the availability of 
the Arbitrated Safety Net Adjustment in an enterprise award 
environment may give rise to some conjecture as to 
offsetting to the extent of any wage increases as a result of 
agreements reached at an enterprise level since 1st Novem
ber, 1991. All wage increases outside those paid in 
accordance with the Structural Efficiency Principle during 
that time would have to have been considered as Special 
Cases. However, where award restructuring under Structural 
Efficiency ends and enterprise bargaining takes over in an 
enterprise award may be difficult to ascertain. Indeed, in 
testing the relevance of the award at the enterprise level the 
efficacy with which initiatives under Structural Efficiency 
have been implemented should be examined. We are not 
convinced that enterprise awards should be excluded from 
this aspect of testing required under the Arbitrated Safety 
Net Adjustment Principle. 

It would seem that when a common rule award is to be 
varied for the second Arbitrated Safety Net Adjustment, the 
implementation of testing the relevance of the award at the 
enterprise level would involve identifying initiatives under
taken pursuant to the Structural Efficiency Principle and an 
assessment of their impact an employees and respondents 
to the award involved at the workplace level. This would be 
achieved through an appropriate facilitative provision. 

The Minister's proposal that the second Arbitrated Safety 
Net Adjustment "not be awarded in respect to a particular 
enterprise where the Union/s applicant fails to comply with 
Section 32 and 44 provisions" (which we take to be orders 
pursuant to these Sections of the Act) raises the problem of 
double jeopardy. The proper approach when such instances 
arise is covered under the enforcement provisions of the Act. 

Through statements made in the National Wage Decision 
and in provisions set out in the "Statement of Principles", 
the Australian Commission has sought to give effect to the 
intention that the decision "will ensure that all employees 
covered by Federal Awards will receive a minimum wage 
increase of $24.00 per week over a period of more than four 
and a half years from 1 November, 1991 to 1 July, 1996. 
Such increases will arise through either enterprise bargain
ing or access to the arbitrated safety net adjustments made 
available as a result of this decision." (Print L5300 at pp 
23-24). 

1b avoid "double counting" the Australian Commission 
has provided that as a condition for payment of the fIrst 
arbitrated safety net adjustment of $8.00 per week under the 
September 1994 decision, a clause must be inserted into the 
award which inter alia provides that: 

"This fust $8.00 per week arbitrated safety net 
adjustment may be offset to the extent of any wage 
increase as a result of agreements reached at enterprise 
level since 1 November 1991." 

(Print L5300 at p 37) 
With respect to the second and third arbitrated safety net 

adjustments, the award amendments required provide: 
"This second $8.00 per week arbitrated safety net 

adjustment may be offset to the extent of any wage 
increase payable since 1 November 1991 pursuant to 
certifIed agreements, enterprise flexibility agreements 
or consent awards or award variations to give effect to 
enterprise agreements." 

(Print L5300 at p 39) 
"This third $8.00 per week arbitrated safety net 

adjustment may be offset to the extent of any wage 
increase payable to since 1 November 1991 pursuant 
to certilled agreements, enterprise flexibility agree
ments or consent awards or award variations to give 
effect to enterprise agreements, insofar as that wage 
increase has not previously been used to offset an 
arbitrated safety net adjustment ... " 

(Print L5300 at p 42) 
In each of the submissions presented to us, the application 

of these requirements to prevent "double dipping" at the 
enterprise level was raised. Clarity was sought as to what 
enterprise outcomes could be used to offset the second and 
third arbitrated safety net adjustment. The particular 

circumstances relate to where over award payments are 
being made and the enterprise agreement is not a "closed" 
agreement (which is particular to the federal statute [see 
Print L5300 at pp 34-35]) 

Our attention was drawn to statements made in the 
National Wage Decision to the effect that the fIrst arbitrated 
safety net adjustment may be offset to the extent of any wage 
increase as a result of agreements reached at the enterprise 
level since 1 November, 1991. However, it is also the case 
that the Australian Commission has noted that as a 
consequence of the arbitrated safety net adjustment under 
the October 1993 National Wage Decision that employees 
receiving overaward payments of $8.00 per week or more 
did not have access to that adjustment even though they may 
not have received an enterprise bargaining increase. Under 
the September 1994 Decision the Australian Commission 
decided to extend access to the $8.00 per week arbitrated 
safety net adjustment awarded in the October 1993 National 
Wage Decision to those employees who have not received 
an increase under enterprise bargaining or an actual increase 
from the October, 1993 safety net adjustment (See Print 
L5300 at pp 34-36). 

How this sits with the statement that the flrSt arbitrated 
safety net adjustment under the September, 1994 National 
Wage Decision may be offset to the extent of any increase 
as a result of agreements reached at enterprise level since 
1 November, 1991 is questioned. Also with more limited 
offsetting under the second and third arbitrated safety net 
adjustments to the extent of only certifIed agreements, 
enterprise flexibility agreements or consent awards or award 
variations under the National Wage Decision gave rise to 
concern that for overaward payments to be offset under State 
Wage Fixing Principles they may need to be incorporated 
into Section 41 industrial agreements. In the Chamber's 
view, individual employers should be able to absorb the 
adjustments in any increase already provided to employees 
whether those increases are derived from arrangements 
under the Act or through informal workplace arrangements 
(i.e. overaward payments). It should not be necessary for 
offsetting of overaward payments to occur for the payment 
to be incorporated into an agreement registered under 
Section 41 of the Act. In the Chamber's view both parties 
should be aware that arrangements outside a formal 
enterprise agreement which provides for wage increases 
over and above the safety net can be absorbed. It is 
submitted that in the absence of an agreement that provides 
for the absorption of arbitrated safety net adjustments into 
overaward payments, it should be understood that an 
increase to the award rate for an arbitrated safety net 
adjustment does not establish the rate from which overaward 
payments either as a flat rate or percentage of the award rate 
are to be calculated. 

There was an expectation that issues arising from the 
relationship between overaward payments and offsetting for 
arbitrated safety net adjustments would be resolved by the 
Full Bench Decision of the Australian Commission in the 
'MTIA Case' heard after the September, 1994 Review 
Decision was handed down. The Minister, the Chamber, the 
Council and the Association availed themselves of the 
opportunity to present further submissions when the 
decision in the 'MTIA Case' was known. 

In that matter the Australian Commission reiterated the 
intent of the National Wage Decision to "ensure that all 
employees covered by Federal Awards will receive a 
minimum wage increase of $24.00 per week over a period 
of more than four and a half years from 1 November, 1991 
to 1 July, 1996". It stated that: 

"In order to avoid double counting the (September 
1994 Review) decision provides, as a result of the form 
of the award variation required, that each arbitrated 
safety net adjustment may be offset to the extent of 
wage increases resulting from agreements reached at 
enterprise level since 1 November 1991. However the 
scope of the award variation with respect to offsetting 
is more limited in the case of the second and third 
safety net adjustments." 

(Print 'MTIA Case' Print L6243 p 2) 
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Two issues were identified for determination in the 
'MTIA Case': 

"(i) Whether, in respect of the first arbitrated safety 
net adjustment, it was the intention of the Full 
Bench that an employer who pays an overaward 
payment to employees would not be entitled to 
absorb this adjustment into that overaward pay
ment in circumstances where the employees have 
not received any wage increases as a result of 
agreements reached at the enterprise level since 1 
November 1991 and in circumstances where the 
$8.00 arising out of the October 1993 Review 
proceedings was absorbed into overaward pay
ments. 

(ii) Whether in respect of the second and third 
arbitrated safety net adjustments it was the 
intention of the Full Bench that these two 
adjustments could not be offset against wage 
increases arising out of informal overaward 
agreements and that such adjustments could not 
be absorbed into overaward payments." 

On these matters the Australian Commission determined: 
"In relation to the first issue raised by the MTIA the 

form of the order associated with the granting of the 
rust arbitrated safety net adjustment does not, in our 
view, preclude an employer from absorbing the $8 
safety net adjustment into overaward payments. In this 
respect we agree with the submission put on behalf of 
ACCI that the award variations arising out of the 
September 1994 Review decision are enabling rather 
than exhaustive in that while they explicitly enable 
absorption to take place in the defined circumstances 
referred to in the offsetting clauses they do not prohibit 
absorption in other circumstances. In the context of a 
minimum rates award an order arising from the 
September 1994 Review decision would increase the 
minimum rates of pay prescribed in the award. In 
circumstances where an employee is in receipt of an 
overaward payment in excess of $8 the order does not, 
in its terms, increase actual wage rates. 

However, we would expect employers and their 
organisations to be cognisant of the intent of the 
Review Decision and to implement any award variation 
in a way which ensures that over the period from 1 
November, 1991 to 1 July 1996 all employees covered 
by Federal awards receive a minimum wage increase 
of $24 through either enterprise bargaining or access 
to the adjustments available through the September 
1994 Review Decision. We note that in the past 
employers have responded positively to such clear 
statements of the Commission's intent as to how to give 
effect to a particular decision. 

The issue raised by the MTIA does not arise in 
relation to paid rates awards as such awards by 
definition specify actual entitlements, rather than 
minimum entitlements in respect of wages and condi
tions of employment. 

In relation to the second and third safety net 
adjustments the clear intent of the September 1994 
Review decision is that the scope provided by way of 
award provision for the offsetting of these adjustments 
is more limited. At pp 34-35 of the decision it states: 

"In respect of the second and third adjustments, 
the scope for offsetting is more limited than 
provided for in respect of the fust adjustment. The 
second and third adjustments may only be offset 
to the extent of any wage increases payable since 
1 November, 1991 pursuant to certified agree
ments, enterprise flexibility agreements or consent 
awards or award variations to give effect to 
enterprise agreements. 

This aspect of our decision is designed to 
encourage parties to enter into formal "closed" 
agreements and is consistent with the Commis
sion's statutory obligation to encourage and 

facilitate the making of agreements particularly at 
the enterprise or workplace level." 

The offsetting provision with respect to the 
second and third adjustments is consistent with the 
Commission's statutory obligations pursuant to 
8.3(a) of the Act in that it is designed to encourage 
parties to enter into formal agreements. 

While the form of the order specified in the 
September 1994 Review decision would not 
preclude an employer from absorbing the second 
and third safety net adjustments into overaward 
payments the clear intent of the decision is that 
these adjustments are not generally intended to be 
offset against wage increases arising out of 
informal overaward agreements. 

We note that the second and third award level 
safety net adjustments have been determined well 
in advance of the date from which they will be 
available. The second award level adjustment is 
available from no earlier than 22 March 1995 and 
the third award level adjustment is available 
(subject to the outcome of the August 1995 
Review proceedings) from no earlier than 22 
March 1996. The Commission took this course in 
order to 'provide greatet stability and certainty in 
the period ahead' [print L5300 at p 25]. Accord
ingly we would expect parties to conduct their 
negotiations against the background of the state
ments made in the September 1994 Review 
decision with respect to the scope of offsetting." 

(Print L6243 pp 305) 
In light of the decision in the 'MTIA Case', the following 

positions were put to us: 
The Chamber reaffirmed its position that: 
"1. The National Wage Decision doesn't prohibit the 

absorption of any of the three safety net adjust
ments into overaward payments. 

2. The intent of the Australian Industrial Relations 
Commission that for the second and third safety 
net adjustments absorption should usually, only be 
available in relation to formal agreements, results 
from the Commission's statutory obligations 
pursuant to Section 3(a) of the Australian Indus
trial Relations Act 
This statutory obligation nor the particular enter
prise agreement provisions (certified agreements 
and enterprise flexibility agreements) are con
tained in our State Act. As such it is not 
appropriate in giving effect to the National Wage 
Decision that absorption of the second and third 
safety net adjustments be restricted to increases 
resulting from Section 41 Industrial Agree
ments." 

(CCIWA letter dated 4 November, 1994) 
For the Association's part: 

"It follows from a consideration of this decision, 
that in the absence of a defmitive statement that 
absorption of the second and third adjustments into 
overaward payments is prohibited, there is no need or 
prospect for our earlier submission to the State Wage 
Case to be modified. We maintain that there is still 
discretion available for the Commission in Court 
Session to adopt this submission. 

In this submission, we relied upon the fact that the 
WA Commission is structured on a significantly 
different legislative base than the Australian Commis
sion and that to modify the Australian Commission's 
decision does not necessarily interfere with the WA 
Commission's obligation to give effect to that decision. 

We further argued that it was appropriate for the 
Commission to continue to apply absorption, on the 
basis upon which it was allowed, in relation to the 
original $8 safety net adjustment, arising from the 
December 1993 Commission decision." 

(AMMA's letter dated 7 November, 1994) 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETfE 33 

However, to give effect to the National Wage Decision 
the Association proposes that the clause required to be 
inserted into an award to include the first arbitrated safety 
net adjustment, should provide inter alia that: 

"This first $8 per week arbitrated safety net 
adjustment may be offset to the extent of any wage 
increases whether in the form of a registered agreement 
or an overaward payment, reached at enterprise level 
since 1 November, 1991 ....... " 

With respect to the second arbitrated safety net adjust
ment, the amount "may be offset to the extent of any wage 
increase as a result of agreements reached at enterprise level 
since 1 November, 1991, insofar as that wage increase has 
not previously been used to offset an arbitrated safety net 
adjustment. " 

However, the third adjustment "may be offset ot the 
extent of any wage increase whether in the form of a 
registered agreement or an overaward payment since 1 
November 1991." 

The Council's view is that to provide for the offsetting 
of informal overaward payments would be contrary to the 
intent of the National Wage Decision with which agreement 
has already been expressed by those from whom the 
Commission has heard in these proceedings. The Council 
submits that it is appropriate for the Full Bench Decision in 
the 'MTIA Case' to be reflected in amendments to any 
Statement of Principles arising from the State Wage Case. 
The appropriate wording to appear in the Statement of 
Principles can be developed with the guidance of statements 
made in the 'MTIA Case'. 

In light of the Decision in the 'MTIA Case' the Minister 
submitted the following should apply with respect to the 
application of the Arbitrated Safety Net Adjustment 
Principle from the National Wage Decision: 

"The First Adjustment 
The rates of pay in this award include the first $8 per 

week adjustment payable under the 1994 State Wage 
Decision. This flISt $8 per week adjustment may be 
offset to the extent of any wage increase as a result of 
agreements reached at enterprise level since 1 February 
1992. Increases made under previous State Wage Case 
principles or under the current Statement of Principles, 
excepting those resulting from enterprise agreements, 
are not to be used to offset this adjustment. 

The Second Adjustment 
The rates of pay in this award include the second $8 

per week adjustment payable under the 1994 State 
Wage Decision. This second $8 per week adjustment 
may be offset to the extent of any wage increase 
payable since 1 February, 1992 pursuant to agreements 
at the enterprise level, insofar as that wage increase has 
not previously been used to offset an adjustment. 
Increases made under previous State Wage Case 
principles or under the current Statement of Principles, 
excepting those resulting from enterprise agreements, 
are not to be used to offset this adjustment. 

The Third Adjustment 
The rates of pay in this award include the third $8 

per week adjustment payable under the 1994 State 
Wage Decision. This third $8 per week adjustment may 
be offset to the extent of any wage increase payable 
since 1 February, 1992 pursuant to agreements at the 
enterprise level, insofar as that wage increase has not 
previously been used to offset an adjustment. Increases 
made under previously State ase Principles or 
under the current Statement 0 . ciples, excepting 
those resulting from enterprise agreements, are not to 
be used to offset this adjustment. 

Any wage increase at the enterprise level includes 
overaward payments. Whether the $8.00 increase is 
actually absorbed is for the parties to decide. 

It is expected that any agreement at the enterprise 
level that is not registered as an Industrial Agreement 
or an award variation to give effect to an enterprise 
agreement, will include an agreement on whether the 
second and third adjustments are to be absorbed. 

If a dispute on the question of absorption is referred 
to the Commission for determination, the Commission 
will not arbitrate on the matter if the absorption has 
been done in accordance with this Principle." 

We have conclUded from what has been put to us, from 
what stated in the National Wage Decision, and what was 
explained by the Full Bench in the 'MTIA Case' that the 
form of an order associated with the granting of the first 
arbitrated safety net adjustment does not preclude the 
absorption of the $8.00 per week arbitrated safety net 
adjustment into overaward payments. With respect to the 
second and third arbitrated safety net adjustments while it 
is not our intention to force the registration of all overaward 
payments as industrial agreements under Section 41 of the 
Act, the only way that offsetting can be identified in respect 
of these award increases is by reference to "agreements 
reached at enterprise level". This necessarily includes those 
registered pursuant to Section 41 as well as those arising 
from enterprise flexibility agreements or consent awards or 
award variations giving effect to an agreement at an 
enterprise level. Offsetting overaward payments against the 
second and third arbitrated safety net adjustments is not 
intended under the National Wage Decision (as per the 
statement of the Full Bench in the 'MTIA Case [Print 
L6243]). However, if the consequence of this is for parties 
to review overaward arrangements and that results in 
industrial agreements being registered pursuant to Section 
41 that will have been an outcome consistent with the 
objects of the wage fixing system. It will have achieved 
something that in some instances parties have been reluctant 
to do under the Minimum Rates Adjustment process. It is 
not a case that the Commission seeks to formalise every 
informal arrangement between employers and their employ
ees. However, the wage fIXing system should prompt parties 
to at least consider issues associated with structural reform. 
In some cases an overaward payment arrangement may have 
been a convenient buffer against forces which have tried to 
promote reviews under Structural Efficiency. 

It is emphasised that negotiations involving offsetting 
should be conducted within the context that it is the object 
of the wage fIXing system under which a programme for 
wage adjustments has been provided that all employees will 
receive a minimum wage increase of $24.00 per week over 
a period of more than four and a half years from 1 
November, 1991 to 1 July, 1996. 

In each of the proposals submitted to us for giving effect 
to the National Wage Decision, the third arbitrated safety 
net adjustment is made conditional upon the award being 
varied to incorporate the outcome of the August, 1995 
proceedings (proposed to be conducted by the Australian 
Commission) or the outcome of "any award review 
proceedings". The question arises as to the efficacy of 
giving effect to a proposed Decision which mayor may not 
be a National Wage Decision for the purpose of Section 51 
of the Act. 

On the basis of this requirement, no third arbitrated safety 
net adjustment can be made under a "Statement of 
Principles" giving effect to the National Wage Decision 
pursuant to these proceedings. This is not to say that this 
Commission should be inhibited by the uncertainty of the 
outcome of proceedings proposed for August, 1995 (which 
at this time would enable the third arbitrated safety net 
adjustment to be made no earlier than 22 March, 1996). The 
reference to the third arbitrated safety net adjustment is 
consistent with the course taken by the Australian Commis
sion to "promote greater stability and certainty in the period 
ahead" (Print L5300 at p 25). By reference to the outcome 
of the August, 1995 Review this Commission does not 
prejudice its statutory responsibility pursuant to Section 51 
of the Act now or in the future. 
Special Cases 

In arbitrating matters arising out of enterprise bargaining 
the Commission has continued the approach followed under 
the December 1993 State Wage Principles. This is consistent 
with the legislative framework in which the Wage Fixing 
Principles operate in this State. Access to arbitration in 
circumstances of enterprise bargaining to a significant 
extent conditions the terms upon which Special Cases can 
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be considered. Inconsistency between the way matters 
arising from enterprise bargaining and claims which are 
otherwise outside the safety net of existing award rates and 
conditions are dealt with would undermine the integrity of 
the wage fixing system. In the Statement of Principles we 
have provided that, with the exception of Test Case 
Standards and applications which seek to reduce and/or 
postpone any increase in labour costs on the grounds of 
economic incapacity, the same considerations should apply 
to all Special Cases. 

It is an implication of the "Statement of Principles" that 
in the operation of the wage fIxing system that the Special 
Case conference procedures have been abolished. The onus 
is on the party or parties pursuing claims outside the limits 
established by the "Statement of Principles" to provide 
documentation justifying consideration on that basis. 

PAID RATES-MINIMUM RATES AWARDS IN THE 
PUBLIC SECTOR 

The identifIcation of awards as either 'paid rates' or 
'minimum rates' continues to 'be a source of disagreement 
between parties to public sector awards. The status of 
awards has been important to the application of the 
Minimum Rates Adjustment Principle and the Arbitrated 
Safety Net Adjustment under the December, 1993 State 
Wage Principles. Under the September, 1994 National Wage 
Decision the three $8.00 per week arbitrated safety net 
adjustments are now available to those employed under paid 
rates as well as minimum rates awards. However, the 
Minimum Rates Adjustments process remains available 
under the Structural Efficiency Principle and to that extent 
the cause for disputation as to the identity of awards remains 
not only in the public sector but also in the private sector. 

It is noted that the Australia Commission's "Statement 
of Principles" makes reference to paid rates awards with 
respect to arbitrated safety net adjustments and under 
circumstances of "Making and Varying an Award Above 
or Below the Safety Net"., The "Paid Rates" Awards 
Principle set out in the October, 1993 National Wage 
Decision (Print K9700 at 39) has been abolished. The status 
of paid rates awards and provision for making, varying and 
cancelling these awards is now covered by Part VIC-Paid 
Rates Awards of the Industrial Relations Act 1988 (Cwlth). 
However, the "Statement of Principles" issued pursuant to 
the September 1994 National Wage Decision specifIes that 
in considering an application "to vary a paid rates award for 
wages and/or conditions above or below the award safety 
net, the Commission must ensure that such paid rates awards 
set 'fair and enforceable wages and conditions of employ
ment that are maintained at a relevant level' [s.170SA]". 
Considerations that are relevant in those circumstances, 
including when the 'market' should be taken into account, 
are specifIed. The Minister has, with modifIcations that 
reflect the rejection of the safety net concept, adopted the 
terms of the "Statement of Principles". The Association, 
consistent with its position on the Minimum Rates Adjust
ment Principle and its view that the distinction between paid 
rates and minimum rates awards is now irrelevant, has 
deleted reference to separate requirements for paid rates 
awards. 

The Council has not picked up the provisions of the 
Australian Commission's "Statement of Principles" with 
respect to paid rates awards. Where these awards are being 
made or varied in circumstances outside standard adjust
ments recognised under the Principles, the Council consid
ers that they should be treated as Special Cases in the same 
manner as minimum rates awards. 

However, issues arising from the identifIcation of paid 
rates and minimum rates awards are not disposed of by a 
"Statement of Principles" which merely sets down the basis 
upon which these types of awards may be varied in 
particular instances. The identity of an award as either a paid 
rates award or minimum rates award is fundamental to the 
efficient administration of the Wage Fixing Principles. In 
the absence of a statutory defInition of a paid rates award 
or an award provision which include a clear expression of 
an intention that the rights of parties to payor seek payment 
above a specifIed rate of wage were taken from them when 

the award issued, or at some time subsequent to that, the 
prospect of some accommodation being made appears 
difficult. It is not in the public interest for the identity of an 
award for the purposes of the wage fIxing system to be 
subjected to the vagaries of policy positions which may be 
expedient for short term objectives but which do little to 
contribute to a programme of structural reform in the long 
term. Worse still has been the immediate effect that 
changing positions in relation to and disagreements about 
the status of public sector awards have had on the 
willingness of parties to enter into enterprise bargaining. 
These issues have done nothing to promote an environment 
that is conducive to workplace negotiations. 

The Minister has identifIed a concern about public sector 
awards being able to accommodate incremental wage scales 
based on performance if they are not designated as paid rates 
awards. The Council has foreshadowed initiatives to 
re-establish "public sector market wage rates". This may 
occur within an environment in which "contestability" is 
being promoted in public sector management. Unless there 
is a clear understanding of an award's status the efficacy of 
the wage fixing system as it operates in the public sector 
may be jeopardised. 

We recognise the merit of the argument that in identifying 
an award as having paid rates status, the Commission needs 
to satisfy itself that the rates therein are equitable. 

We consider that given that the separate identity of paid 
rates and minimum rates awards continues with the 
availability of the Minimum Rates Adjustment process (and 
the signifIcant numbers of applications lodged with the 
Commission yet to be completed) then particular provision 
should be made in the Principles for: 

• Making and varying paid rates awards under 
applications that are inconsistent with adjustments 
allowed under the Principles; and 

• Making fIrst paid rates awards and extending 
existing paid rates awards. 

No longer will we condone the continuation of the 
situation where disagreements over the status of awards 
frustrates enterprise bargaining. In the absence of consensus 
being reached on criteria for the identifIcation of awards the 
Commission will initiate action to resolve this issue once 
and for all. EffIcacy in the· administration of the Wage 
Fixing Principles demands it, and equity in wage fIxing 
requires it. 

The bodies and organisations identifIed in Section 50(10) 
of the Act will be invited to put a consensus view as to the 
criteria to be applied no later than 21 days from the date of 
these reasons. A Conference with the Chief Commissioner 
will follow shortly thereafter. The Commission will then 
proceed to establish the appropriate criteria for identifying 
whether an award is paid rates or minimum rates and will 
apply that, award by award, as necessary. 

SUPERANNUATION 
In the August, 1994 Review of Wage Fixing Principles 

the Australian Commission states: 
"SUPERANNUATION 
It will be noted that the Statement of Principles 

makes no reference to Superannuation. Superannuation 
is the subject of proceedings before another Full Bench 
of the Commission. Pending the decision in that matter 
the Principle as established by the October 1993 
decision will continue to apply." 

(Print LA700 p35) 
The proceedings to which the above reference relates is 

the "Superannuation lest Case". The decision in that 
matter issued in September 1994 (Print L5100). fu it the 
Australian Commission stated the approach that would be 
taken with respect to award superannuation provisions 
concerning: 

"(1) Applications to vary award provisions so far as 
they relate to: 
- specifIcation of quantum of employer contri

butions; and 
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- specification of categories of employee in 
respect of which contributions are or are not 
to be paid. 

(2) Applications to vary award provisions so far as 
they relate to specification of fund. 

(3) Applications for new award provisions. 

(4) General ..... 
(Print L5100 pp27-30) 

In conclusion the Australian Commission stated: 
"What we have said above in relation to award 

superannuation provisions is based on the new regime 
introduced by the enactment of the SGA Act and the 
SGC Act which prescribe the safety net with respect 
to superannuation upon which enterprise bargaining 
must be based. If these Acts were to be repealed, or 
amended in a way which diminished or removed that 
safety net, the matter of award superannuation provi
sions could be reconsidered by the Commission." 

(Print L5100 at p31) 
The Chamber drew our attention to the absence of a 

Superannuation Principle in the "Statement of Principles" 
and prevailed upon us to make comment which could 
provide guidance to parties on matters not covered by the 
Superannuation Guarantee (Administration) Act 1992 and 
the Superannuation Guarantee Change Act 1992. 

In the absence of specific provisions in the "Statement 
of Principles" it would appear that any claim which changes 
existing superannuation provisions under an award or 
agreement and which is not covered by federal superannua
tion legislation would have to be dealt with as a Special 
Case. Of course this does not apply in circumstances where 
superannuation has been the subject of an enterprise 
agreement registered pursuant to Section 41 of the Act. 
Award provisions which reiterate entitlements under federal 
superannuation legislation would not necessitate considera
tion as a Special Case. 

OPERATIVE DATES 
We propose to make the first Arbitrated Safety Net 

Adjustment available as from the first pay period commenc
ing on or after 7 November, 1994. The expression of the 
availability of wage adjustments from this time is not to be 
taken as an automatic right to an adjustment from that date. 
It is be understood that, subject to the provisions of Section 
39 of the Act, the Commission may, depending on the merits 
of a case, make a retrospective adjustment no earlier than 
that date. The second and third Arbitrated Safety Net 
Adjustment will be available at an enterprise level from the 
first pay period commencing on or after 7 November, 1994 
and 22 September, 1995 respectively. The second and third 
Arbitrated Safety Net Adjustments at award level will 
operate from the first pay periods commencing on or after 
22 March, 1995 and 22 March, 1996 respectively. 

Statement of Principles-December 1994. 
SECTION 1. INTRODUCTION: 

The objectives of the Wages system under this Statement 
of Principles are to: 

G encourage and promote enterprise bargaining 
about wages and conditions of employment within 
the framework of the award system where existing 
wages and conditions in the relevant award or 
awards provide the safety net underpinning the 
process; 

G ensure that priority in the system is on the parties 
at an enterprise-employers, employees and reg
istered organisations-to take responsibility for 
their own industrial relations affairs and reach 
agreement appropriate to their enterprise; 

G maintain awards through periodic $8.00 per week 
increases to wage rates that are available to 
employees unable to obtain wage increases 
through enterprise agreements; 

G promote enterprise bargaining by making award 
adjustments under the programme of periodic 
payments compatible with an incentive for bar
gaining and by requiring award changes directed 
at enterprise flexibility; and 

G continue the application of Structural Efficiency 
considerations consistent with State Wage Cases 
since September 1988, including the Minimum 
Rates Adjustment, the implementation of meas
ures to improve efficiency of industry and to 
provide employees with access to more varied, 
fulfilling and better paid jobs. 

SECTION 2. ENTERPRISE BARGAINING 
1.-General 
Consistent with the provisions of the Act, the Commis

sion will promote and facilitate enterprise bargaining by 
conciliation and where necessary by issuing orders pursuant 
to Section 32 and Section 44 of the Act. 

The Commission will generally not arbitrate in favour of 
claims above and below the safety net of award wages and 
conditions. The Commission will arbitrate at the invitation 
of the parties engaged in enterprise bargaining, in which 
case the Commission's decision should be incorporated into 
an agreement. That position will be established before the 
arbitration is commenced. 

Where parties to enterprise bargaining remain in disagree
ment and there is no prospect of agreement being reached 
then, where appropriate and consistent with the Act, the 
Commission will arbitrate. However, the Commission will 
have recourse to arbitration only as a last resort. 

When a matter is to be determined by arbitration other 
than at the invitation of the parties, it shall be referred to the 
Chief Commissioner as a Special Case for him to decide 
whether it is to be dealt with by a Commission in Court 
Session or a single Commissioner. As a Special Case the 
Commission shall have regard to matters of public interest, 
flow-on and the need for continued implementation at the 
enterprise level of Structural Efficiency initiatives. Any 
wage increase awarded through arbitration must be based on 
the actual implementation of efficiency increases designed 
to effect real gains in productivity. The wage increase and/or 
improvement in conditions must be separately identified. 

The order giving effect to the determination shall include 
provision for the Commission to review the situation no less 
than six months from the date of the order. 

The Commission shall promote and facilitate enterprise 
bargaining by the inclusion of enterprise flexibility clauses 
in awards which are consistent with the objectives that 
parties take responsibility for their own industrial relations 
affairs and reach agreement appropriate to the enterprise. 

2.-Consent Award or Award Variations to Give Effect 
to an Enterprise Agreement 

One of the objectives of the system is to encourage 
bargaining at the enterprise level. Section 41 of the Act has been 
amended to facilitate that approach. Accordingly, enterprise 
agreements which are sought to be formalised under the 
provisions of the Act, are most appropriately formalised 
through a Section 41 Industrial Agreement.Notwithstanding 
this, consent awards at the enterprise may be made in 
accordance with Section 37 of the Act or awards varied to 
reflect enterprise agreements. However, parties bound by the 
award made or varied to give effect to an enterprise agreement 
must, as a first step, satisfy the Commission that such an award 
or variation should be made rather than have an agreement 
registered under Section 41. In considering whether that onus 
has been satisfied., the~~oinmission will have regard to the 
nature oftheenrefpri~~\'iew~.iJafties,the history of 
regulation in the area covered by lIfe1rgreement and any award 
to be varied, the range of matters covered by the agreement, 
the likelihood of "flow:\)n'~ 4md any o$er relevant matters. 

If the Commission considers that the onus has been 
satisfied a consent award or consent variation to an award 
may be made to give effect to an enterprise agreement 
between parties bound by an award, subject to the following: 

(1) The agreement has been negotiated through a 
single bargaining unit in an enterprise, section of 
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an enterprise or group of enterprises. In the case 
of a single bargaining unit in a section of an 
enterprise, the parties must demonstrate that the 
section is discrete and that the section being 
treated separately from other sections of the 
enterprise does not restrict the implementation of 
Structural Efficiency considerations and enter
prise bargaining in that establishment or other 
sections of the enterprise. 

(2) The proposed award or variation is consistent with 
the continuing implementation at enterprise level 
of Structural Efficiency considerations. 

(3) Any wage rates and/or conditions contained in the 
proposed award or variation which exceed the 
award safety net of wages and conditions must be 
based on the actual implementation of efficiency 
measures designed to effect real gains in produc
tivity and the wage increase and/or the conditions 
must be separately identified. 

(4) Where the proposed award will operate in con
junction with another award or other awards or the 
variation operates in conjunction with the award, 
the relationship between the proposed award and 
the other award or awards or the variation and the 
award must be explained, including how any wage 
increases are to apply. 

(5) Where the proposed award is not to operate in 
conjunction with another award or awards or the 
variation is not to operate in conjunction with the 
award, then the award or variation should specify 
the classification in the relevant minimum rates 
award on which the actual rate prescribed for the 
key classification in the new award or variation is 
calculated. 

(6) The proposed award or variation should also 
contain a procedure for its re-negotiation at the 
expiry of its term. 

(7) Where the parties to an enterprise agreement 
reached through negotiation with a single bargain
ing unit include employees within a Federal 
jurisdiction an agreement covering those employ
ees is submitted for approval through the proc
esses provided under that jurisdiction. 

(8) Where the proposed award or variation applies to 
a group of enterprises the matter shall be referred 
to the Chief Commissioner as a Special Case. It 
will then be a matter for the Chief Commissioner 
to decide whether it is to be dealt with by a 
Commission in Court Session or a single Commis
sioner. 

The parties must support their application with 
material justifying that the matter be dealt with as 
a Special Case. As a Special Case the Commission 
shall have regard to matters of public interest, 
flow on and the need for continued implementa
tion at the enterprise level of Structural Efficiency 
initiatives. 

The application will also have to satisfy the 
Commission that it meets the requirements identi
fied in subclauses (2) to (7) above. 

SECTION 3. ROLE OF ARBITRATION AND THE 
AWARD SYSTEM 

I.-Award Safety Net 
Subject to Clause 2 of this Section and in circumstances 

identified in Section 2, the Commission will generally not 
arbitrate in favour of claims to vary award wages and 
conditions. This applies to paid rates and minimum rates 
awards. 

Existing wages and conditions in the relevant award or 
awards shall be the safety net underpinning enterprise 
bargaining. 

Awards may, on application, be reviewed or adjusted 
from time-to-time consistent with the Structural Efficiency 
Principle under previous State Wage Decisions. 

2.-When an Award May be Varied or Another Award 
Made Without the Claim being regarded as a Special Case. 

In the following circumstances an award may be varied 
or another award made without the application being 
regarded as a Special Case: 

(1) To include previous State Wage Case increases in 
accordance with Clause 3 of this Section. 

(2) To incorporate test case standards in accordance 
with Clause 4 of this Section. 

(3) To adjust allowances and service increments in 
accordance with Clause 5 of this Section. 

(4) To adjust wages pursuant to work value changes 
in accordance with Clause 6 of this Section. 

(5) To reduce standard hours to 38 per week in 
accordance with Clause 7 of this Section. 

(6) To adjust wages pursuant to arbitrated safety net 
wage adjustments in accordance with Clause 8 of 
this Section. 

3.-Previous State Wage Case Increases 
Increases available under previous State Wage Case 

decisions from September 1988 ([1988] 68 WAIG 2412 at 
2419) including Structural Efficiency Adjustments and 
Minimum Rates Adjustments may be awarded in accor
dance with the relevant Principles in those decisions. 

Following the completion of the Minimum Rates Adjust
ment process in an award, the Commission may consider an 
application for the base rate, supplementary payment and 
arbitrated safety net adjustments to be combined so that the 
award specifies only the total minimum rate for each 
classification in the award. 

In considering such an application the Commission will, 
where relevant, have regard to the consequences of granting 
the application on the fixation of junior rates or payment by 
results arrangements in the award in question. Further, in 
granting such an application the Commission must be 
satisfied that previous undertakings given by the parties 
regarding absorption are continued and that a clause is 
inserted in the award noting that the wage relativities in the 
award have been established in accordance with the 
September 1989 State Wage Case Decision. [(1989) 69 
WAIG 2917] 

4.-Test Case Standards 
Test Case standards established and/or revised by the 

Commission may be incorporated in an award. Where 
disagreement exists as to whether a claim involves a test 
case standard, those asserting that it does must make and 
justify a Special Case application. It will then be a matter 
for the Chief Commissioner to decide whether the claim 
should be dealt with by a Commission in Court Session. 

5.-Adjustment of Allowances and Service Increments 
Existing allowances which constitute a reimbursement of 

expenses incurred may be adjusted from time to time where 
appropriate to reflect the relevant change in the level of such 
expenses. 

Adjustment of existing allowances which relate to work 
or conditions which have not changed and of service 
increments will be determined in each case in accordance 
with State Wage Decisions. 

Existing allowances for which an increase is claimed 
because of changes in the work or conditions will be 
determined in accordance with the relevant provisions of the 
Work Value Changes provision of this Statement of 
Principles. 

New allowances to compensate for the reimbursement of 
expenses incurred may be awarded where appropriate 
having regard to such expenses. 

Where changes in the work have occurred or new work 
and conditions have arisen, the question of a new allowance, 
if any, shall be determined in accordance with the relevant 
provisions of this Statement of Principles. The relevant 
provisions in this context may be Work Value Changes or 
First Award and Extensions to an Existing Award. 

New service increments may only be awarded to 
compensate for changes in the work and/or conditions and 
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will be determined in accordance with the relevant parts of 
the Work Value Changes provision of this Statement of 
Principles. 

6.-Work Value Changes 
(1) Changes in worlc value may arise from changes in the 

nature of the worlc, skill and responsibility required or the 
conditions under which worlc is performed. Changes in worlc 
by themselves may not lead to a change in wage rates. The strict 
test for an alteration in wage rates is that the change in the 
nature of the worlc should constitute such a significant net 
addition to worlc requirements as to warrant the creation of a 
new classification or upgrading to a higher classification. 

In addition to meeting this test a party making a work 
value application will need to justify any change to wage 
relativities that might result not only within the relevant 
intemal award classifications structure but also against 
external classifications to which that structure is related. 
There must be no likelihood of wage' 'leapfrogging" arising 
out of changes in relative position. 

These are the only circumstances in which rates may be 
altered on the ground of work value and the altered rates may 
be applied only to employees whose work has changed in 
accordance with this provision. 

(2) Where new or changed work justifying a higher rate 
is performed only from time to time by persons covered by 
a particular classification or where it is performed only be 
some of the persons covered by the classification, such new 
or changed work should be compensated by a special 
allowance which is payable only when the new or changed 
work is performed by a particular employee and not by 
increasing the rate for the classification as a whole. 

(3) The time from which work value changes in an award 
should be measured is the date of operation of the second 
structural efficiency adjustment allowable under the Sep
tember 1989 State Wage Decision. 

(4) Care should be exercised to ensure that changes which 
were or should have been taken into account in any previous 
worlc value adjustments or in a Structural Efficiency exercise 
are not included in any work evaluation under this provision. 

(5) Where the tests specified in (1) are met, an assessment 
will have to be made as to how that alteration should be 
measured in money terms. Such assessment should normally 
be based on the previous work and the nature and extent of 
the change in work. 

(6) The expression "the conditions under which the work 
is performed" relates to the environment in which the work 
is done. 

(7) The Commission should guard against contrived 
classifications and over-classification of jobs. 

(8) Any changes in the nature of the work, skill and 
responsibility required or the conditions under which the 
work is performed, taken into account in assessing an 
increase under any other provision of this Statement of 
Principles, shall not be taken into account in any claim under 
this provision. 

7.-Standard Hours 
In approving any application to reduce standard hours to 

38 per week, the Commission should satisfy itself that the 
cost impact is minimised. 

8.-Arbitrated Safety Net Adjustments 
In accordance with the State Wage Case decision of 

December, 1994 minimum rates and paid rates awards may 
be varied to include three $8.00 per week arbitrated safety 
net adjustments subject to the following: 

@ Under the first arbitrated safety net adjustment set 
out hereunder where an employee is in receipt of 
an overaward payment in excess of $8.00 the order 
does not, in its terms increase actual wage rates. 

@ It is intended that the second and third arbitrated 
safety net adjustments set out hereunder may only 
be offset to the extent of any wage increases 
payable since 1 November 1991 pursuant to 
enterprise agreements, enterprise flexibility agree
ments or consent awards or award variations to 
give effect to enterprise agreements. 

Second and third level award adjustments are 
known well in advance and parties should conduct 
their negotiations within the context of the scope 
of offsetting. 

€) The intent of the Statement of Principles with 
respect to "Arbitrated Safety Net Adjustments" 
is to ensure that all employees covered by awards 
will receive a minimum wage increase of $24.00 
per week over a period of more than four and a 
half years from 1 November, 1991 to 1 July, 1996. 

(1) First Arbitrated Safety Net Adjustment 
(a) As from no earlier than the first pay period 

commencing on or after 7 November 1994 awards may, on 
application, be varied to provide a first $8 per week 
arbitrated safety net adjustment for employees who have not 
received a wage increase as a result of enterprise bargaining 
since 1 November 1991. 

(b) At the time such an application is heard the 
Commission will raise with the parties the continued 
implementation of the award restructuring programme 
commenced in 1989 and measures taken and/or proposed to 
further encourage enterprise bargaining. While such action 
is not a pre-condition to the granting of the safety net 
adjustment it must be pursued. 

(c) Where the supplementary payment in an award has 
already been varied for the $8.00 per week arbitrated safety 
net adjustment pursuant to the December 1993 State Wage 
Case decision, the level of supplementary payment will be 
reduced by $8.00 per week at the same time as the first 
arbitrated safety net adjustment provided for in this decision 
is inserted. Consequential amendments to clauses inserted 
as a result of the December, 1993 State Wage Case decision 
will be necessary and the following clause must be inserted 
into the award: 

"The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable under 
the December, 1994 State Wage Decision. This ftrst 
$8.00 per week arbitrated safety net adjustment may be 
offset to the extent of any wage increase as a result of 
agreements reached at enterprise level since 1 Novem
ber, 1991. Increases made under previous State Wage 
Case Principles or under the current Statement of 
Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety 
net adjustments." 

(2) Second Arbitrated Safety Net Adjustment 
(a) Enterprise level: a second $8.00 per week arbitrated 

safety net adjustment will be available, at the enterprise 
level, from no earlier than from the flfst pay period 
commencing on or after 7 November, 1994, subject to the 
following tests: 

(i) that the award has been varied for the flfst $8.00 
per week safety net adjustment; 

(ii) that the union applicant has genuinely sought to 
reach an agreement with the employer but has 
been unsuccessful; 

(iii) that there is no likelihood that, within a reasonable 
period, further conciliation or negotiation will 
result in an agreement covering the employees 
concerned; 

(iv) that the employees concerned have not received 
the benefit of an arbitrated safety net adjustment 
in the previous 6 months; and 

(v) that the amount of the arbitrated safety net 
adjustment is reduced to the extent of any wage 
increase as a result of agreements reached at 
enterprise level since 1 November, 1991, insofar 
as that wage increase has not previously been used 
to offset an arbitrated safety net adjustment. 

(b) Award level: a second $8.00 per week arbitrated safety 
net adjustment will be available, at award level, from no 
earlier than the flfst pay period commencing on or after 22 
March, 1995 subject to the following tests: 

(i) that the award has been varied for the flfst $8.00 
per week safety net adjustment; 
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(ii) that at least 6 months has elapsed between the fIrst 
and second award level $8.00 per week safety net 
adjustments; 

(iii) that the award has been varied to include 
enterprise flexibility provisions. 

(iv) that a programme of discussion between the award 
parties has been established to deal with the 
review of the award with particular attention to: 
(aa) the effective use of facilitative provisions; 
(bb) the effective use of majority clauses; and 
(cc) the implementation of a process for testing 

the relevance of the award at the enterprise 
level. 

(v) that in addition to the clause referred to in 
subclause (1)(c), the award contains the following 
clause: 

"The rates of pay in this award include the 
second $8.00 per week arbitrated safety net 
adjustment payable under the December, 
1994 State Wage Decision. This second 
$8.00 per week arbitrated safety net adjust
ment may be offset to the extent of any wage 
increase payable since 1 November, 1991, 
pursuant to enterprise agreements, enterprise 
flexibility agreements or consent awards or 
award variations to give effect to enterprise 
agreements, insofar as that wage increase has 
not previously been used to offset an arbi
trated safety net adjustment. Increases made 
under previous State Wage Case Principles 
or under the current Statement of Principles, 
excepting those resulting from enterprise 
agreements, are not to be used to offset 
arbitrated safety net adjustments." 

(3) Third Arbitrated Safety Net Adjustment 
Providing the Commission does not decide otherwise in 

proceedings arising from proceedings of the Australian 
Commission scheduled for August, 1995 then at: 

(a) Enterprise level: a third $8.00 per week arbitrated 
safety net adjustment will be available from no 
earlier than the fIrst pay period commencing on or 
after 22 September, 1995, subject to the following 
tests: 

(i) that the award has been varied for the fIrst 
and second $8.00 per week arbitrated safety 
net adjustments; 

(H) that the union applicant has genuinely sought 
to reach an agreement with the employer but 
has been unsuccessful; 

(iii) that there is no likelihood that, within a 
reasonable period, further conciliation or 
negotiation will result in an agreement 
covering the employees concerned; 

(iv) that the employees concerned have not 
received the benefIt to an arbitrated safety net 
adjustment in the previous 12 months; and 

(v) that the amount of the arbitrated safety net 
adjustment is reduced to the extent of any 
wage increase payable since 1 November, 
1991 pursuant to enterprise agreements, 
enterprise flexibility agreements or consent 
awards or award variations to give effect to 
enterprise agreements, insofar as the wage 
increase has not previously been used to 
offset an arbitrated safety net adjustment. 

(b) Award level: a third $8.00 per week arbitrated 
safety net adjustment will be available, at award 
level from no earlier than the fIrst pay period 
commencing on or after 22 March, 1996, subject 
to the following tests: 

(i) that the award has been varied for the fIrst 
and second $8.00 per week arbitrated safety 
net adjustments; 

(ii) that at least 12 months has elapsed between 
the second and third award level arbitrated 
safety net increases; 

(iii) that the award has been varied to incorporate 
the outcome of the August, 1995 proceed
ings; and 

(iv) that in addition to the clauses referred in 
subclause (l)(c) and (2)(b)(v) the award 
contains the following clause: 

"The rates of pay in this award 
include the third $8.00 per week arbi
trated safety net adjustment payable 
under the December, 1994 State Wage 
Decision. This third $8.00 per week 
arbitrated safety net adjustment may be 
offset to the extent of any wage increase 
payable since 1 November, 1991 pursu
ant to enterprise agreements, enterprise 
flexibility agreements or consent 
awards or award variations to give 
effect to enterprise agreements, insofar 
as that wage increase has not previously 
been used to offset an arbitrated safety 
net adjustment. Increases made under 
previous State Wage Case Principles or 
under the current Statement of Princi
ples, excepting those resulting from 
enterprise agreements, are not to be used 
to offset arbitrated safety net adjust-
ments." 

(4) Form of Orders 
An arbitrated safety net adjustment at enterprise level 

should be specifIed in an Appendix to the award. 
An arbitrated safety net adjustment at award level should 

specify a separate "arbitrated safety net" amount for each 
classification in the award. Where the minimum rates 
adjustment process in an award has been completed, the 
Commission may consider an application for the base rate, 
supplementary payment and arbitrated safety net adjustment 
to be combined so that the award specifIes only the total 
minimum rate for each classifIcation. 

Where the minimum rates adjustment process has not 
been completed, the arbitrated safety net adjustment under 
this Principle may be taken into account in determining the 
size and phasing in of a minimum rates adjustment. 

An order providing for an award level arbitrated 
safety net adjustment shall also provide for the relevant 
offsetting clause to be inserted into the award (see 
subclauses 1 (c), 2(b)(v) and 3(b)(iv). 

9.-Special Cases 
An application to make or vary a minimum or paid rates 

award for wages and/or conditions above or below the award 
safety net will be referred to the Chief Commissioner for 
consideration as a Special Case. It will be a matter for the 
Chief Commissioner to decide whether the application 
should be dealt with by a Commission in Court Session. 

A party seeking a Special Case must support the 
application with material justifying that the matter be dealt 
with as a Special Case. 

Consistent with the requirements set out in this Statement 
of Principles with respect to a Special Case arising from 
arbitration in the course of enterprise bargaining (see 
Section 2-Enterprise Bargaining, Clause I-General) and 
where the Commission considers an application to give 
effect to an enterprise agreement under a consent award or 
award variation (see Section 2-Enterprise Bargaining, 
Clause 2-Consent Award or Award Variations to Give 
Effect to an Enterprise Agreement), the Commission in 
considering a Special Case shall have regard to matters of 
public interest, flow on, and the need for continued 
implementation of Structural EffIciency initiatives at the 
enterprise level. Any wage increase awarded through 
arbitration must be based on the actual implementation of 
effIciency increases designed to effect real gains in 
productivity. The wage increase and/or improvement in 
conditions must be separately identifIed. 
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Exceptions to these requirements are applications coming 
within lest Case Standards (See Section 3-Role of 
Arbitration and the Award System, Clause 4--Test Case 
Standards) and those based on Economic Incapacity (See 
Section 3 , Clause Il-Economic Incapacity). In these 
instances the particular justification for the matter to be 
considered as a Special Case must be provided in support 
of the application. 

In considering an application to make or vary a paid rates 
award for wages and/or conditions pursuant to a Special 
Case application, the Commission must ensure that any such 
paid rates award is consistent with these Principles and 
previous State wage fixing Principles which address Paid 
Rates Awards and Structural Efficiency.Considerations 
which may be relevant in determining such wages and/or 
conditions in a paid rates award are: 

El Ensuring it is suited to the efficient performance 
of work according to the needs of the particular 
industries and enterprise, while employees' inter
ests are also properly taken into account; 

El The market and the extent of restructuring at the 
enterprise level and associated efficiency im
provements; 

El That a range of rates may be introduced for 
classifications in the award; 

El Skill and responsibility; 
El Recruitment and retention; 
El The commitment of the parties at both national 

and corporate level; 
El That the rates fixed do not lead to wage 

adjustments elsewhere; 
e That in review of a paid rates award applying to 

a single enterprise/employer or a number of 
enterprises/employers, consideration should be 
given to internal relativities, if necessary, by a 
process of collective review of all the paid rates 
awards applying only to the particular enterprise/ 
employer or enterprises/employers. Relevant fac
tors in such a review are the particular circum
stances of the enterprise/employer or enterprises/ 
employers including the particular market; and 

El That reliance on nexus itself provides no justifica
tion for a paid rates adjustment. 

Where the market is a consideration the following should 
apply: 

El In the first instance, before any steps are taken to 
obtain information about the market, appropriate 
classifications and internal relativities should 
exist or be set for the workplace or sector 
concerned on the basis of skill and responsibility; 

El Market information should not be used to alter the 
internal relativities already set without good and 
sufficient reason and the onus must lie on any 
party seeking to alter those relativities to demon
strate good and sufficient grounds for alteration; 

El In some cases the relevant market will be the local 
geographical market, although in other cases 
national market considerations will be relevant 
and the market may include the public sector; 

El When using information about market rates of pay, 
care must be taken to ensure that the rates examined 
have been set for classifications which are compara
ble and that conditions of employment have been 
objectively taken into account; and 

El In obtaining information about market rates, the 
relevant consideration is the level of actual rates 
paid not the amounts of any increases in rates. 

lO.-First Award and Extension to an Existing Award 
(1) The following shall apply to the making of a first 

award and an extension to an existing award: 
(a) In the making of a first award, the main consideration 

shall be that the award meets the needs of the 
particular industry or enterprise while ensuring that 
employees' interests are also properly taken into 

account. Structural Efficiency considerations shall 
apply in the making of such an award. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award, providing 
Structural Efficiency considerations including the 
minimum rates adjustment provisions where rele
vant have been applied to the award. 

(c) Additional matters which must be considered 
when making a fIrst paid rates award include: 

(i) whether the wage and conditions of employ
ment of the employees concerned have custom
arily been determined by a paid rates award; 

(ii) the appropriate parties to the award bearing 
in mind that a paid rates award is most 
appropriately framed on the basis of limited 
coverage; 

(iii) that such an award should generally cover all 
important aspects of the employment rela
tionship considered appropriate for award 
regulation. However, the precise content and 
coverage of a paid rates award will be 
affected by the comprehensiveness of any 
industrial agreement applying in conjunction 
with the award; 

(iv) that wages and conditions of employment in 
a paid rates award are consistent with these 
Principles and the objects of the Act and this 
wage system. Considerations that may be 
relevant to the determination of such wages 
and conditions are: 

e ensuring it is suited to the efficient 
performance of work according to the 
needs of the particular industries, while 
employees' interests are also properly 
taken into account; 

e the market and the extent of restructur
ing and associated efficiency improve
ments; 

e that a range of rates may be introduced 
for classifications in the award; 

e skill and responsibility; 
e recruitment and retention; 
e that the rates fixed do not lead to wage 

adjustments elsewhere; 
(v) that the award should specify the classifIca

tion prescribed in the relevant minimum rates 
award on which the paid rate prescribed for 
the key classifIcation in the award is calcu
lated; and 

(vi) that the need for parties to give a commit
ment that they will maintain the integrity of 
the paid rates award. (The Commission may 
convert into a minimum rates award a paid 
rates award which ceases to be maintained as 
a true paid rates award. The conversion of a 
lapsed paid rates award into a minimum rates 
award will involve the evaluation of classifI
cations with similar classifications in other 
minimum rates awards). 

(b) Where the market is a consideration the conditions 
outlined in Clause 9 will apply. 

11.-Economic Incapacity 
Any respondent or group of respondents to an award may 

apply to reduce and/or postpone the application of any increase 
in labour costs determined under this Statement of Principles 
on the ground of very serious or extreme economic adversity. 
The merit of such application shall be determined in the light 
of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested. A party making such 
an application must make and justify an application as a Special 
Case. It will then be a matter for the Chief Commissioner to 
decide whether it should be dealt with by a Commission in 
Court Session. 
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SECTION 4. DURATION 
This Statement of Principles will operate until replaced. 
Appearances: Mr A. Caccamo and with him Ms D. Shea 

on behalf of the Minister for Labour 
Mr G. Bull and with him Mr RJ. Bogaards on behalf of 

the Chamber of Commerce and Industry of Western 
Australia 

Mr R. Gifford on behalf of the Australian Mines and 
Metals Association (Inc.) 

Mr T. Cooke and with him Ms S. Jackson on behalf of 
the Trades and Labor Council of Western Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ON THE COMMISSION'S OWN MOTION 
Consideration of a National Wage Decision 

pursuant to s.51 (2) of the Industrial 
Relations Act 1979 as amended. 

No. 985 of 1994. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER S.A. CAWLEY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

3 January 1995. 
Supplementary Reasons for Decision. 

COMMISSION IN COURT SESSION: These supplemen
tary Reasons for Decision are intended to assist in the 
application of the 'Statement of Principles December 1994' 
and should not be seen as instituting a practice to 
countenance further submissions after the Commission has 
determined the basis upon which it will give effect to a 
National Wage Decision. 

Some clarity was sought from the Chamber about 
reference to the phrase "enterprise flexibility agreements" 
included in subclause (2)(b)(v) and subclause (3)(b)(iv) of 
Clause 8-Arbitrated Safety Net Adjustments in Section 
3-Role of Arbitration and the Award System of the 
Statement of Principles. The view was expressed that 
uncertainty could be overcome if reference to the term was 
deleted from those provisions of the Statement of Principles. 

The tenn "enterprise flexibility agreement" does not have 
any statutory basis under the Industrial Relations Act 1979 (,the 
Act') and as we have said in our Reasons for Decision dated 
30 December 1994, we do not seek to import any such 
legislative provision from the federal act. Within the context 
of the 'Statement of Principles Decision 1994' the tenn was 
used to identify outcomes of enterprise flexibility clause et al. 
There was consensus that deletion of the tenn from the 
provisions referred to would not detract from the thrust of those 
requirements and the clear understanding that there would be 
no 'double dipping' with respect to the second and third 
arbitrated safety net adjustments available under this applica
tion of the National Wage Decision. We accede to this request 
and herein repeat the 'Statement of Principles December 1994' 
to reflect this amendment. 

Other matters which were raised went to: 
• the Commission delaying the issuance of the 

General Order for 5 or 7 working days to facilitate 
further legal inquiry arising from concerns about 
the validity of 'absorption' of over award pay
ments pursuant to an appeal to the High Court 
from the decision of the Full Bench of the 
Australian Commission in the 'MTIA Case' (Print 
L6243); 

• recourse to Section 32 and Section 44 of the Act 
in circumstances where an Arbitrated Safety Net 
Adjustment is sought at the enterprise level. 

e the different streams within the 'Statement of 
Principles December 1994' to process Special 
Cases, and 

• the terms of the General Order by which effect is 
given to the National Wage Decision in awards of 
this Commission. 

We consider that the terms of the General Order and the 
Statement of Principles which gives effect to the National 
Wage Decision and discharge our statutory responsibility do 
not require any further amendments. The Order will issue 
forthwith. 

As stated above the 'Statement of Principles December 
1994' is amended to delete reference to the term "enterprise 
flexibility agreement" in the provisions for award amend
ments required under the second and third arbitrated safety 
net adjustments. 

Statement of Principles-December 1994. 
SECTION I. INTRODUCTION: 

The objectives of the Wages system under this Statement 
of Principles are to: 

• encourage and promote enterprise bargaining 
about wages and conditions of employment within 
the framework of the award system where existing 
wages and conditions in the relevant award or 
awards provide the safety net underpinning the 
process; 

• ensure that priority in the system is on the parties 
at an enterprise-employers, employees and reg
istered organisations-to take responsibility for 
their own industrial relations affairs and reach 
agreement appropriate to their enterprise; 

.. maintain awards through periodic $8.00 per week 
increases to wage rates that are available to 
employees unable to obtain wage increases 
through enterprise agreements; 

• promote enterprise bargaining by making award 
adjustments under the programme of periodic 
payments compatible with an incentive for bar
gaining and by requiring award changes directed 
at enterprise flexibility; and 

.. continue the application of Structural Efficiency 
considerations consistent with State Wage Cases 
since September 1988, including the Minimum 
Rates Adjustment, the implementation of meas
ures to improve efficiency of industry and to 
provide employees with access to more varied, 
fulfllling and better paid jobs. 

SECTION 2. ENTERPRISE BARGAINING 
l.-General 
Consistent with the provisions of the Act, the Commis

sion will promote and facilitate enterprise bargaining by 
conciliation and where necessary by issuing orders pursuant 
to Section 32 and Section 44 of the Act. 

The Commission will generally not arbitrate in favour of 
claims above and below the safety net of award wages and 
conditions. The Commission will arbitrate at the invitation 
of the parties engaged in enterprise bargaining, in which 
case the Commission's decision should be incorporated into 
an agreement. That position will be established before the 
arbitration is commenced. 

Where parties to enterprise bargaining remain in disagree
ment and there is no prospect of agreement being reached 
then, where appropriate and consistent with the Act, the 
Commission will arbitrate. However, the Commission will 
have recourse to arbitration only as a last resort. 

When a matter is to be determined by arbitration other 
than at the invitation of the parties, it shall be referred to the 
Chief Commissioner as a Special Case for him to decide 
whether it is to be dealt with by a Commission in Court 
Session or a single Commissioner. As a Special Case the 
Commission shall have regard to matters of public interest, 
flow-on and the need for continued implementation at the 
enterprise level of Structural Efficiency initiatives. Any 
wage increase awarded through arbitration must be based on 
the actual implementation of efficiency increases designed 
to effect real gains in productivity. The wage increase and/or 
improvement in conditions must be separately identified. 
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The order giving effect to the detennination shall include 
provision for the Commission to review the situation no less 
than six months from the date of the order. 

The Commission shall promote and facilitate enterprise 
bargaining by the inclusion of enterprise flexibility clauses 
in awards which are consistent with the objectives that 
parties take responsibility for their own industrial relations 
affairs and reach agreement appropriate to the enterprise. 

2.-Consent Award or Award Variations to Give Effect 
to an Enterprise Agreement 

One of the objectives of the system is to encourage 
bargaining at the enterprise level. Section 41 of the Act has 
been amended to facilitate that approach. Accordingly, 
enterprise agreements which are sought to be fonnalised 
under the provisions of the Act, are most appropriately 
fonnalised through a Section 41 Industrial Agree
ment.Notwithstanding this, consent awards at the enterprise 
may be made in accordance with Section 37 of the Act or 
awards varied to reflect enterprise agreements. However, 
parties bound by the award made or varied to give effect to 
an enterprise agreement must, as a first step, satisfy the 
Commission that such an award or variation should be made 
rather than have an agreement registered under Section 4I. 
In considering whether that onus has been satisfied, the 
Commission will have regard to the nature of the enterprise, 
the view of the parties, the history of regulation in the area 
covered by the agreement and any award to be varied, the 
range of matters covered by the agreement, the likelihood 
of "flow-on" and any other relevant matters. 

If the Commission considers that the onus has been 
satisfied a consent award or consent variation to an award 
may be made to give effect to an enterprise agreement 
between parties bound by an award, subject to the following: 

(1) The agreement has been negotiated through a 
single bargaining unit in an enterprise, section of 
an enterprise or group of enterprises. In the case 
of a single bargaining unit in a section of an 
enterprise, the parties must demonstrate that the 
section is discrete and that the section being 
treated separately from other sections of the 
enterprise does not restrict the implementation of 
Structural Efficiency considerations and enter
prise bargaining in that establishment or other 
sections of the enterprise. 

(2) The proposed award or variation is consistent with 
the continuing implementation at enterprise level 
of Structural Efficiency considerations. 

(3) Any wage rates and/or conditions contained in the 
proposed award or variation which exceed the 
award safety net of wages and conditions must be 
based on the actual implementation of efficiency 
measures designed to effect real gains in produc
tivity and the wage increase and/or the conditions 
must be separately identified. 

(4) Where the proposed award will operate in con
junction with another award or other awards or the 
variation operates in conjunction with the award, 
the relationship between the proposed award and 
the other award or awards or the variation and the 
award must be explained, including how any wage 
increases are to apply. 

(5) Where the proposed award is not to operate in 
conjunction with another award or awards or the 
variation is not to operate in conjunction with the 
award. then the award or variation should specify 
the classification in the relevant minimum rates 
award on which the actual rate prescribed for the 
key classification in the new award or variation is 
calculated. 

(6) The proposed award or variation should also 
contain a procedure for its re-negotiation at the 
expiry of its tenn. 

(7) Where the parties to an enterprise agreement 
reached through negotiation with a single bargain
ing unit include employees within a Federal 
jurisdiction an agreement covering those employ-

ees is submitted for approval through the proc
esses provided under that jurisdiction. 

(8) Where the proposed award or variation applies to a 
group of enterprises the matter shall be referred to 
the Chief Commissioner as a Special Case. It will 
then be a matter for the Chief Commissioner to 
decide whether it is to be dealt with by a Commission 
in Court Session or a single Commissioner. 

The parties must support their application with material 
justifying that the matter be dealt with as a Special Case. As 
a Special Case the Commission shall have regard to matters 
of public interest, flow on and the need for continued 
implementation at the enterprise level of Structural Effi
ciency initiatives. 

The application will also have to satisfy the Commission 
that it meets the requirements identified in subclauses (2) to 
(7) above. 

SECTION 3. ROLE OF ARBITRATION AND THE 
AWARD SYSTEM 

I.-Award Safety Net 
Subject to Clause 2 of this Section and in circumstances 

identified in Section 2, the Commission will generally not 
arbitrate in favour of claims to vary award wages and conditions. 
This applies to paid rates and minimum rates awards. 
Existing wages and conditions in the relevant award or 
awards shall be the safety net underpinning enterprise 
bargaining. 

Awards may, on application, be reviewed or adjusted 
from time-to-time consistent with the Structural Efficiency 
Principle under previous State Wage Decisions. 

2.-When an Award May be Varied or Another Award 
Made Without the Claim being regarded as a Special Case. 

In the following circumstances an award may be varied 
or another award made without . the application being 
regarded as a Special Case: 

(1) To include previous State Wage Case increases in 
accordance with Clause 3 of this Section. 

(2) To incorporate test case standards in accordance 
with Clause 4 of this Section. 

(3) To adjust allowances and service increments in 
accordance with Clause 5 of this Section. 

(4) Th adjust wages pursuant to work value changes 
in accordance with Clause 6 of this Section. 

(5) Th reduce standard hours to 38 per week in 
accordance with Clause 7 of this Section. 

(6) To adjust wages pursuant to arbitrated safety net 
wage adjustments in accordance with Clause 8 of 
this Section. 

3.-Previous State Wage Case Increases 
Increases available under previous State Wage Case 

decisions from September 1988 ([1988] 68 WAIG 2412 at 
2419) including Structural Efficiency Adjustments and 
Minimum Rates Adjustments may be awarded in accor
dance with the relevant Principles in those decisions. 

Following the completion of the Minimum Rates Adjust
ment process in an award, the Commission may consider an 
application for the base rate, supplementary payment and 
arbitrated safety net adjustments to be combined so that the 
award specifies only the total minimum rate for each 
classification in the award. 

In considering such an application the Commission will. 
where relevant, have regard to the consequences of granting 
the application on the fIXation of junior rates or payment by 
results arrangements in the award in question. Further, in 
granting such an application the Commission must be 
satisfied that previous undertakings given by the parties 
regarding absorption are continued and that a clause is 
inserted in the award noting that the wage relativities in the 
award have been established in accordance with the 
September 1989 State Wage Case Decision. [(1989) 69 
WAIG 2917] 

4.-Thst Case Standards 
Thst Case standards established and/or revised by the 

Commission may be incorporated in an award. Where 
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disagreement exists as to whether a claim involves a test 
case standard, those asserting that it does must make and 
justify a Special Case application. It will then be a matter 
for the Chief Commissioner to decide whether the claim 
should be dealt with by a Commission in Court Session. 

5.-Adjustment of Allowances and Service Increments 
Existing allowances which constitute a reimbursement of 

expenses incurred may be adjusted from time to time where 
appropriate to reflect the relevant change in the level of such 
expenses. 

Adjustment of existing allowances which relate to work 
or conditions which have not changed and of service 
increments will be determined in each case in accordance 
with State Wage Decisions. 

Existing allowances for which an increase is claimed 
because of changes in the work or conditions will be 
determined in accordance with the relevant provisions of the 
Work Value Changes provision of this Statement of 
Principles. 

New allowances to compensate for the reimbursement of 
expenses incurred may be awarded where appropriate 
having regard to such expenses. 
Where changes in the work have occurred or new work and 
conditions have arisen, the question of a new allowance, if 
any, shall be determined in accordance with the relevant 
provisions of this Statement of Principles. The relevant 
provisions in this context may be Work Value Changes or 
First Award and Extensions to an Existing Award. 

New service increments may only be awarded to 
compensate for changes in the work and/or conditions and 
will be determined in accordance with the relevant parts of 
the Work Value Changes provision of this Statement of 
Principles. 

6.-Work Value Changes 
(1) Changes in work value may arise from changes in the 

nature of the work, skill and responsibility required or the 
conditions under which work is performed. Changes in work 
by themselves may not lead to a change in wage rates. The 
strict test for an alteration in wage rates is that the change 
in the nature of the work should constitute such a significant 
net addition to work requirements as to warrant the creation 
of a new classification or upgrading to a higher classifica
tion. 

In addition to meeting this test a party making a work 
value application will need to justify any change to wage 
relativities that might result not only within the relevant 
internal award classifications structure but also against 
external classifications to which that structure is related. 
There must be no likelihood of wage "leapfrogging" arising 
out of changes in relative position. 

These are the only circumstances in which rates may be 
altered on the ground of work value and the altered rates may 
be applied only to employees whose work has changed in 
accordance with this provision. 

(2) Where new or changed work justifying a higher rate 
is performed only from time to time by persons covered by 
a particular classification or where it is performed only be 
some of the persons covered by the classification, such new 
or changed work should be compensated by a special 
allowance which is payable only when the new or changed 
work is performed by a particular employee and not by 
increasing the rate for the classification as a whole. 

(3) The time from which work value changes in an award 
should be measured is the date of operation of the second 
structural efficiency adjustment allowable under the Sep
tember 1989 State Wage Decision. 

(4) Care should be exercised to ensure that changes which 
were or should have been taken into account in any previous 
work value adjustments or in a Structural Efficiency 
exercise are not included in any work evaluation under this 
provision. 

(5) Where the tests specified in (1) are met. an assessment 
will have to be made as to how that alteration should be 
measured in money terms. Such assessment should normally 
be based on the previous work and the nature and extent of 
the change in work. 

(6) The expression "the conditions under which the work 
is performed" relates to the environment in which the work 
is done. 

(7) The Commission should guard against contrived 
classifications and over-classification of jobs. 

(8) Any changes in the nature of the work, sIc.ill and 
responsibility required or the conditions under which the 
work is performed. taken into account in assessing an 
increase under any other provision of this Statement of 
Principles, shall not be taken into account in any claim under 
this provision. 

7.-Standard Hours 
In approving any application to reduce standard hours to 

38 per week, the Commission should satisfy itself that the 
cost impact is minimised. 

8.-Arbitrated Safety Net Adjustments 
In accordance with the State Wage Case decision of 

December, 1994 minimum rates and paid rates awards may 
be varied to include three $8.00 per week arbitrated safety 
net adjustments subject to the following: 

Cl Under the first arbitrated safety net adjustment set 
out hereunder where an employee is in receipt of 
an overaward payment in excess of $8.00 the order 
does not, in its terms increase actual wage rates. 

(& It is intended that the second and third arbitrated 
safety net adjustments set out hereunder may only 
be offset to the extent of any wage increases 
payable since 1 November 1991 pursuant to 
enterprise agreements, enterprise flexibil!ty. agree
ments or consent awards or award vanations to 
give effect to enterprise agreements. 
Second and third level award adjustments are 
known well in advance and parties should conduct 
their negotiations within the context of the scope 
of offsetting. 

(& The intent of the Statement of Principles with 
respect to "Arbitrated Safety Net Adjustments" 
is to ensure that all employees covered by awards 
will receive a minimum wage increase of $24.00 
per week over a period of more than four and a 
half years from 1 November, 1991 to 1 July, 1996. 

(1) First Arbitrated Safety Net Adjustment 
(a) As from no earlier than the fIrSt pay period 

commencing on or after 7 November 1994 awards may, on 
application, be varied to provide a fIrSt $8 per week 
arbitrated safety net adjustment for employees who have not 
received a wage increase as a result of enterprise bargaining 
since 1 November 1991. 

(b) At the time such an application is heard the 
Commission will raise with the parties the continued 
implementation of the award restructuring programme 
commenced in 1989 and measures taken and/or proposed to 
further encourage enterprise bargaining. While such action 
is not a pre-condition to the granting of the safety net 
adjustment it must be pursued 

(c) Where the supplementary payment in an award has 
already been varied for the $8.00 per week arbitrated safety 
net adjustment pursuant to the December 1993 State Wage 
Case decision, the level of supplementary payment will be 
reduced by $8.00 per week at the same time as the first 
arbitrated safety net adjustment provided for in this decision 
is inserted. Consequential amendments to clauses inserted 
as a result of the December, 1993 State Wage Case decision 
will be necessary and the following clause must be inserted 
into the award: 

"The rates of pay in this award include the fIrSt 
$8.00 per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
fIrSt $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments." 
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(2) Second Arbitrated Safety Net Adjustment 
(a) Enterprise level: a second $8.00 per week arbitrated 

safety net adjustment will be available, at the enterprise 
level, from no earlier than from the first pay period 
commencing on or after 7 November, 1994, subject to the 
following tests: 

(i) that the award has been varied for the first $8.00 
per week safety net adjustment; 

(ii) that the union applicant has genuinely sought to 
reach an agreement with the employer but has 
been unsuccessful; 

(iii) that there is no likelihood that, within a reasonable 
period, further conciliation or negotiation will 
result in an agreement covering the employees 
concerned; 

(iv) that the employees concerned have not received 
the benefit of an arbitrated safety net adjustment 
in the previous 6 months; and 

(v) that the amount of the arbitrated safety net 
adjustment is reduced to the extent of any wage 
increase as a result of agreements reached at 
enterprise level since 1 November, 1991, insofar 
as that wage increase has not previously been used 
to offset an arbitrated safety net adjustment. 

(b) Award level: a second $8.00 per week arbitrated safety 
net adjustment will be available, at award level, from no 
earlier than the first pay period commencing on or after 22 
March, 1995 subject to the following tests: 

(i) that the award has been varied for the first $8.00 
per week safety net adjustment; 

(ii) that at least 6 months has elapsed between the first 
and second award level $8.00 per week safety net 
adjustments; 

(iii) that the award has been varied to include 
enterprise flexibility provisions. 

(iv) that a programme of discussion between the award 
parties has been established to deal with the 
review of the award with particular attention to: 
(aa) the effective use of facilitative provisions; 
(bb) the effective use of majority clauses; and 
(cc) the implementation of a process for testing the 

relevance of the award at the enterprise level. 
(v) that in addition to the clause referred to in subclause 

(l)(c), the award contains the following clause: 
• 'The rates of pay in this award include the 

second $8.00 per week arbitrated safety net 
adjustment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase payable 
since 1 November, 1991, pursuant to enterprise 
agreements, consent awards or award variations 
to give effect to enterprise agreements, insofar 
as that wage increase has not previously been 
used to offset an arbitrated safety net adjustment. 
Increases made under previous State Wage Case 
Principles or under the current Statement of 
Principles, excepting those resulting from enter
prise agreements, are not to be used to offset 
arbitrated safety net adjustments." 

(3) Third Arbitrated Safety Net Adjustment 
Providing the Commission does not decide otherwise in 

proceedings arising from proceedings of the Australian 
Commission scheduled for August, 1995 then at: 

(a) Enterprise level: a third $8.00 per week arbitrated 
safety net adjustment will be available from no earlier 
than the first pay period commencing on or after 22 
September, 1995, subject to the following tests: 

(i) that the award has been varied for the first 
and second $8.00 per week arbitrated safety 
net adjustments; 

(ii) that the union applicant has genuinely sought 
to reach an agreement with the employer but 
has been unsuccessful; 

(iii) that there is no likelihood that, within a 
reasonable period, further conciliation or 
negotiation will result in an agreement 
covering the employees concerned; 

(iv) that the employees concerned have not 
received the benefit to an arbitrated safety net 
adjustment in the previous 12 months; and 

(v) that the amount of the arbitrated safety net 
adjustment is reduced to the extent of any 
wage increase payable since 1 November, 
1991 pursuant to enterprise agreements, 
enterprise flexibility agreements or consent 
awards or award variations to give effect to 
enterprise agreements, insofar as the wage 
increase has not previously been used to 
offset an arbitrated safety net adjustment. 

(b) Award level: a third $8.00 per week arbitrated 
safety net adjustment will be available, at award 
level from no earlier than the first pay period 
commencing on or after 22 March, 1996, subject 
to the following tests: 

(i) that the award has been varied for the first 
and second $8.00 per week arbitrated safety 
net adjustments; 

(ii) that at least 12 months has elapsed between 
the second and third award level arbitrated 
safety net increases; 

(iii) that the award has been varied to incorporate 
the outcome of the August, 1995 proceed
ings; and 

(iv) that in addition to the clauses referred in 
subclause (l)(c) and (2)(b)(v) the award 
contains the following clause: 

"The rates of pay in this award include 
the third $8.00 per week arbitrated safety 
net adjustment payable under the Decem
ber, 1994 State Wage Decision. This third 
$8.00 per week arbitrated safety net 
adjustment may be offset to the extent of 
any wage increase payable since 1 No
vember, 1991 pursuant to enterprise agree
ments, consent awards or award variations 
to give effect to enterprise agreements, 
insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made 
under previous State Wage Case Principles 
or under the current Statement of Princi
ples, excepting those resulting from enter
prise agreements, are not to be used to 
offset arbitrated safety net adjustments." 

(4) Form of Orders 
An arbitrated safety net adjustment at enterprise level 

should be specifIed in an Appendix to the award. 
An arbitrated safety net adjustment at award level should 

specify a separate "arbitrated safety net" amount for each 
classifIcation in the award. Where the minimum rates 
adjustment process in an award has been completed, the 
Commission may consider an application for the base rate, 
supplementary payment and arbitrated safety net adjustment 
to be combined so that the award specifies only the total 
minimum rate for each classification. 

Where the minimum rates adjustment process has not 
been completed, the arbitrated safety net adjustment under 
this Principle may be taken into account in determining the 
size and phasing in of a minimum rates adjustment. 

An order providing for an award level arbitrated safety net 
adjustment shall also provide for the relevant offsetting 
clause to be inserted into the award (see subclauses 1 (c), 
2(b)(v) and 3(b)(iv). 

9.-Special Cases 
An application to make or vary a minimum or paid rates 

award for wages and/or conditions above or below the award 
safety net will be referred to the Chief Commissioner for 
consideration as a Special Case. It will be a matter for the 
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Chief Commissioner to decide whether the application 
should be dealt with by a Commission in Court Session. 

A party seeking a Special Case must support the 
application with material justifying that the matter be dealt 
with as a Special Case. 

Consistent with the requirements set out in this Statement 
of Principles with respect to a Special Case arising from 
arbitration in the course of enterprise bargaining (see 
Section 2--Enterprise Bargaining, Clause I-General) and 
where the Commission considers an application to give 
effect to an enterprise agreement under a consent award or 
award variation (see Section 2--Enterprise Bargaining, 
Clause 2-Consent Award or Award Variations to Give 
Effect to an Enterprise Agreement), the Commission in 
considering a Special Case shall have regard to matters of 
public interest, flow on, and the need for continued 
implementation of Structural Efficiency initiatives at the 
enterprise level. Any wage increase awarded through 
arbitration must be based on the actual implementation of 
efficiency increases designed to effect real gains in 
productivity. The wage increase and/or improvement in 
conditions must be separately identified. 

Exceptions to these requirements are applications coming 
within Thst Case Standards (See Section 3-Role of 
Arbitration and the Award System, Clause 4-Thst Case 
Standards) and those based on Economic Incapacity (See 
Section 3 , Clause 11-Economic Incapacity). In these 
instances the particular justification for the matter to be 
considered as a Special Case must be provided in support 
of the application. 

In considering an application to make or vary a paid rates 
award for wages and/or conditions pursuant to a Special 
Case application, the Commission must ensure that any such 
paid rates award is consistent with these Principles and 
previous State wage fixing Principles which address Paid 
Rates Awards and Structural Efficiency.Considerations 
which may be relevant in determining such wages and/or 
conditions in a paid rates award are: 

.. Ensuring it is suited to the efficient performance 
of work according to the needs of the particular 
industries and enterprise, while employees' inter
ests are also properly taken into account; 

.. The market and the extent of restructuring at the 
enterprise level and associated efficiency im
provements; 

.. That a range of rates may be introduced for 
classifications in the award; 

.. Skill and responsibility; 

.. Recruitment and retention; 

.. The commitment of the parties at both national 
and corporate level; 

.. That the rates fixed do not lead to wage 
adjustments elsewhere; 

.. That in review of a paid rates award applying to 
a single enterprise/employer or a number of 
enterprises/employers, consideration should be 
given to internal relativities, if necessary, by a 
process of collective review of all the paid rates 
awards applying only to the particular enterprise/ 
employer or enterprises/employers. Relevant fac
tors in such a review are the particular circum
stances of the enterprise/employer or enterprises/ 
employers including the particular market; and 

.. That reliance on nexus itself provides no justifica
tion for a paid rates adjustment. 

Where the market is a consideration the following should 
apply: 

.. In the first instance, before any steps are taken to 
obtain information about the market, appropriate 
classifications and internal relativities should 
exist or be set for the workplace or sector 
concerned on the basis of skill and responsibility; 

.. Market information should not be used to alter the 
internal relativities already set without good and 
sufficient reason and the onus must lie on any 

party seeking to alter those relativities to demon
strate good and sufficient grounds for alteration; 

.. In some cases the relevant market will be the local 
geographical market, although in other cases 
national market considerations will be relevant 
and the market may include the public sector; 

.. When using information about marlcet rates of pay, 
care must be taken to ensure that the rates examined 
have been set for classifications which are compara
ble and that conditions of employment have been 
objectively taken into account; and 

.. In obtaining information about market rates, the 
relevant consideration is the level of actual rates 
paid not the amounts of any increases in rates. 

lO.-First Award and Extension to an Existing Award 
(1) The following shall apply to the making of a fl1'St 

award and an extension to an existing award: 
(a) In the making of a first award, the main consideration 

shall be that the award meets the needs of the 
particular industry or enterprise while ensuring that 
employees' interests are also properly taken into 
account. Structural Efficiency considerations shall 
apply in the making of such an award. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such 
work will be assessed by reference to the value of 
work already covered by the award, providing 
Structural Efficiency considerations including the 
minimum rates adjustment provisions where rele
vant have been applied to the award. 

(c) Additional matters which must be considered 
when making a fIrst paid rates award include: 

(i) whether the wage and conditions of employ
ment of the employees concerned have custom
arily been determined by a paid rates award; 

(ii) the appropriate parties to the award bearing 
in mind that a paid rates award is most 
appropriately framed on the basis of limited 
coverage; 

(Hi) that such an award should generally cover all 
important aspects of the employment rela
tionship considered appropriate for award 
regulation. However, the precise content and 
coverage of a paid rates award will be 
affected by the comprehensiveness of any 
industrial agreement applying in conjunction 
with the award; 

(iv) that wages and conditions of employment in 
a paid rates award are consistent with these 
Principles and the objects of the Act and this 
wage system. Considerations that may be 
relevant to the determination of such wages 
and conditions are: 

.. ensuring it is suited to the efficient 
performance of work according to the 
needs of the particular industries, while 
employees' interests are also properly 
taken into account; 

El the market and the extent of restructur
ing and associated efficiency improve
ments; 

.. that a range of rates may be introduced 
for classifications in the award; 

.. skill and responsibility; 

.. recruitment and retention; 

.. that the rates fIxed do not lead to wage 
adjustments elsewhere; 

(v) that the award should specify the classifica
tion prescribed in the relevant minimum rates 
award on which the paid rate prescribed for 
the key classification in the award is calcu
lated; and 

(vi) that the need for parties to give a commit
ment that they will maintain the integrity of 
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the paid rates award. (The Commission may 
convert into a minimum rates award a paid 
rates award which ceases to be maintained as 
a true paid rates award. The conversion of a 
lapsed paid rates award into a minimum rates 
award will involve the evaluation of classifi
cations with similar classifications in other 
minimum rates awards). 

(b) Where the market is a consideration the conditions 
outlined in Clause 9 will apply. 

ll.-Economic Incapacity 
Any respondent or group of respondents to an award may 

apply to reduce and/or postpone the application of any increase 
in labour costs determined under this Statement of Principles 
on the ground of very serious or extreme economic adversity. 
The merit of such application shall be determined in the light 
of the particular circumstances of each case and any material 
relating thereto shall be rigorously tested. A party making such 
an application must make and justify an application as a Special 
Case. It will then be a matter for the Chief Commissioner to 
decide whether it should be dealt with by a Commission in 
Court Session. 

SECTION 4. DURATION 
This Statement of Principles will operate until replaced. 
Appearances: Mr A Caccamo on behalf of the Minister 

for Labour 
Mr G. Bull on behalf of the Chamber of Commerce and 

Industry of Western Australia 
Mr N. Marthins on behalf of the Australian Mines and 

Metals Association (Inc.) 
Ms S. Jackson on behalf of the Trades and Labor Council 

of Western Australia 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
ON THE COMMISSION'S OWN MOTION 
Consideration of a National Wage Decision 

pursuant to s.51(2) of the Industrial 
Relations Act 1979 as amended. 

No. 985 of 1994. 
COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER S.A. CAWLEY. 
COMMISSIONER R.N. GEORGE. 

COMMISSIONER C.B. PARKS. 
30 December 1994. 

General Order. 
HAVING heard Mr AS. Caccamo and with him Ms D. Shea 
on behalf of the Hon Minister for Labour Relations; Mr G .E. 
Bull and with him Mr RJ. Bogaards on behalf of the 
Chamber of Commerce and Industry of Western Australia; 
Mr R.H. Gifford and later Mr N. Marthinson behalf of the 
Australian Mines and Metals Association Incorporated and 
Mr A. Cooke and Ms S. Jackson on behalf of the Trades and 
Labor Council of Western Australia, the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 as amended hereby orders:-

1. That the General Order which issued in matter 
1457 of 1993 on 25 January 1994 ([1994] 74 
WAIG 204) is hereby cancelled with effect on and 
from the 30th day of December 1994. 

2. That on and from the 30th day of December 1994 
the clause titled "IA.-State Wage Principles 
December 1993" inserted in awards and agree
ments of this Commission be deleted. 

3. Subject to Section 51(2a) of the Act that the 
following clausf>-" lA-Statement of Principles 
December 1994"-be inserted in all awards and 
industrial agreements of this Commission. 

lA-Statement of Principles December 1994. 

It is a condition of this Award/Industrial Agreement that 
any variation to its terms on or from the 30th day of 
December 1994, including the $8.00 per week Arbitrated 
Safety Net Adjustments, shall not be made except in 
compliance with the Statement of Principles set down by the 
Commission in the Reasons for Decision in Matter No. 985 
of 1994. 

[L.S.] 

The Commission in Court Session. 

(Sgd.) W.S. COLEMAN, 
Chief Commissioner. 

Statement by the Commission. 

In the State Wage Decision the Commission has 
determined three $8 per week wage adjustments under a 
programme extending through to July 1996. This includes 
the $8 per week increase provided for under the December 
1993 State Wage Decision. 

The wage increases are available where employees have 
been unable to reach an enterprise agreement with their 
employers and have not had wage increases on that basis 
since 1st November 1991. 

The State's wage ftxing system continues to focus on 
enterprise bargaining and maintains the momentum of 
structural reform which commenced in 1988. 

Existing award rates and conditions provide a safety net 
underpinning enterprise bargaining. 

In giving effect to the National Wage Decision in this 
State the Commission has had to reconcile significant 
differences between federal industrial relations legislation 
and that which applies to awards under the State's Industrial 
Relations Act. In completing this task the Commission has 
not been distracted by calls for the prompt implementation 
of the National Wage Decision. The issues are complex. It 
is a measure of industrial inadequacy at this time to raise 
problems without proferring answers. 

The Commission considers that there needs to be a better 
appreciation of issues to be addressed when submissions are 
presented to it to give effect to a National Wage Decision. 
To promote this the Commission will initiate discussions 
with representatives of organisations and persons from 
whom it is obliged to hear and others as appropriate when 
consideration is given to applying a National Wage Decision 
in W.A In this way the Commission will have the benefit 
of submissions that address the range of issues that go to the 
administration of a relevant wages system in this State. 

A failure to ensure that a coherent and comprehensive 
wage ftxing system is maintained could result in further 
litigation as uncertainities are explored and exploited. That 
is in no one's interest least of all those who rely on the 
operation of an equitable award system in this State. 

In some respects an inability to move beyond wage 
adjustments available under this State Wage Decision will 
amount to failure to come to grips with enterprise 
bargaining. We trust that in the vast majority of cases this 
will not be so. 

Now more than ever before the maturity of parties will 
be put to the test in promoting a wages system which gives 
priority to enterprise bargaining and where unions, employ
ers and employees take responsibility for industrial affairs 
at the enterprise level. 

In the meantime resort to attacks on the Commission can 
only be seen for what they are a distraction from the task 
of implementing change at the workplace. 

Commission in Court Session. 
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This Statement of Principles by the 
Australian Industrial Relations 
Commission (the Commission) on the 
nature of the wages system and the 
principles to be observed in its 
operations is to be read in 
conjunction with the provisions of the 
Industrial Relations Act 1988. 

1. Il!IRODUCI10N 

The Industrial Relations Act 1988 (the 
Act) nov provides for an industrial 
relations system which promotes 
enterprise bargaining about wages and 
conditions of employment within the 
framework of an award system. which 
provides a safety net of secure. 
relevant and consistent wages and 
conditions of employment. In both 
areas. the Act provides for the 
removal or prevention of specified 
forms of discrimination. 

The priority in this system is on the 
parties at an enterprise - employers. 
employees and their representatives -
taking responsibility for their own 
industrial relations affairs and 
reacbing agreements appropriate to 
their enterprise. 

This new priority requires a change in 
the way the parties and the Commission 
approach thb prevention and settlement 
of industrial disputes. 

The award system provides e safety net 
of wages and conditions which 
underpins enterprise bargaining and 
protects employees who may be unable 
to reach an enterprise agreement while 
maintaining an incentive to bargain 
for such an agreement. It also 
provides the benchmark for the "no 
disadvantage test" that the Act 
requires be met before agreements are 
certified or implementation of 
enterprise flexibility agreements 
approved by the Commission. 

MIl!J!j1'D'S PROPOSAL <strrPOgnm BY m 
~, 

This Statement of principles by the 
Western Australian Industrial 
Relations Commission (the Commission) 
on the nature of the wages system and 
the principles to be observed in its 
operations. i8 to be read in 
conjunction with the provisions of the 
Industrial Relations Act 1979. The 
Statement of Principles will govern 
the operations of the Commission in 
the exercise of its jurisdiction. 

1. INIROOUCtIOH 

The objectives of this wage .yotem are 
tOI 

1. encourage bargaining at the 
enterprise level, 

2. maintain an orderly approach to 
wage determination in the award 
system, 

3. avoid creating uncertainty in the 
wage fixing system, 

4. ensure awards are relevant to the 
needs of industry and employee I and 

5. ensure that the wage fixing system 
plays its part in facilitating 
sustaInable employment growth and 
the maintenance of low inflation. 

For these objectives to be achieved 
the wage system needs to facilitate 
and create the right environment by 
providing parties withl 

• an incentive and encouregement to 
undertake the bargaining process, 
and 

• surety and consistency. in the 
processing of award applications, 

This Statement of principles 
endeevours to do this by ensuring that 

• the priority in the system is on 
the parties at an enterprise _ 
employers. employees and their 
representatives - taking 

TLC'!I PlWPOSAL 

Thia Statement of PrinCiples by the 
Western Australian Industrial 
Relations Commission (the Commission) 
on the nature of the wages system and 
the principles to be observed in its 
operations. is to be read in 
conjunction vith the provisions of the 
Industrial Relations Act 1979. The 
Statement of Principles will qui de the 
operations of the Commission in the 
exercise of its jurisdiction. 

1. IHTRODUCtION 

The objectives of this wage system are 
tOI 

I, contain a relevant award system a8 
a safety net of wages and 
conditions which underpins 
enterprise bargaining and protects 
employees who may be unable to 
reach an anterprise agreement I 

2. to encourage and promote 
bargaining at the enterprise level 
about wagea and conditions of 
employment, within the framework 
of the award system, and, 

3. avoid uncertainty in the wage 
fixing system, 

For these objectives to be achieved 
the wage system must endeavour to 
create an appropriate environment by 
giving parties I 

o incentives and encouragement to 
undertake the bargaining processl 
and, 

• conaistency of .approach • 

Thia Statement of Principles 
endeevours to create this environment 
by ensuring thatl 

• priority in the system i. on the 
parties at an enterprise _ 
employers. employees and 
registered organisations - taking 
responsibility for their own 
industrial relations affairs and 
seeking agreements appropriate to 
their enterprise, and. 

lJ>I!9, 's PgOPOSPW 

1. IHIRODUCTION 

The industrial relations system is to 
promote enterprise bargaining about 
wages and conditions of employment. 
within the framework of an award 
system. whiCh ia to provide e safety 
net of secure, relevant and consistent 
wages and conditions of employment. 

The award system provides a safety net 
of vages and conditions which 
underpins enterprise bargaining and 
protects employees who may be unable 
to reach an enterprise agreement. 
while maintaining an incentive to 
bargain for such en agreement. 

In exercising its powers and 
obligations under the Act. the 
Commission is to continue to apply 
structural efficiency considerations 
consistent with the State Wags Case 
decisions and General Orders. since 9 
September 1988 (Vol. 68 WAIG P.2412) 
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In exercising ita powers and 
obligations under the Act. the 
Commission will continue to apply 
structural efficiency considerations 
including minimum rstes sdjustment 
provisions considerations consistent 
with the Auqust 1986 (Print B4000). 
Auqust 1969 (Print B9100) and April 
1991 (print J7400) National Wage Case 
decisions and the October 1993 Review 
of Wage Fixing Principles decisions 
(the October 1993 Review 
decisions)[Prints K9700 and K9940). 

2. ENTERPRISE BARGAINING 

2.1~ 

A central feature of the Act is the 
promotion of enterprise bargaining and 
the Commission's obligation to 
facilitate agreements and promote 
bargaining. 

The Commission may facilitste 
bargaining in both minimum rates and 
paid rates' areas in four main ways I 

(a) By concilietion and where 
necessary issuing orders to ensure 
bargaining in good faith and to 
promote the efficient conduct of 
negotiations) 

(b) By generally not arbitrating in 
favour of claims above or below 
the safety net of award wages and 
conditions, exceptl 

(i) where arbitration is 
undertaken at the invitation 
of the parties in which case 
the Commission's decision 
sbould be incorporated into 
an agreement, or 

2. 

responsibility for their own 
industrial relations affairs 
and reaching agreemonts 
appropriate to their 
enterprise I and 

o award based increases aro limited 
and tested against these 
Principles. 

The award system i. available to 
parties unable or unwilling to reach 
agreement at the enterprise. The 
Minimum Conditions of Employment Act 
provides a safety net of 'wages and 
conditions which underpins enterprise 
bargaining. It also provides the 
floor below which agreements cannot go. 

In exercising ita powers and 
obligations under the Act. the 
Commission will continue to apply 
structural efficiency consideratlona 
including minimum rates adjuatment. 
consistent with State Wage DecisIons 
since 1988. 

2. lNIERPRISI BARGAINING 

2.1~ 

As a priority of this system is on the 
parties at the enterprise and an 
objective is to encouraqe and 
facilitate the apraad of bargaininq at 
the enterprise level it is important 
that the Commission put in place 
processes to ensure that this is 
achieved. 

The Commission msy facilitate the 
achievement of thh in both minimum 
rates and paid rates areas in three 
main waysl 

(a) By conciliation and where 
necessary issuing section 32 and 
44 orders to facilitate parties 
reaching agreement and to promote 
the efficient conduct of 
negotiations I 

(b) By generally not arbitrating in 
favour of claims above or below 
the award wages and conditions 
except I 

(1) where arbitration is 
undertaken at the invitation 

• providing for award based 
increases in circumstances 
nominated in this Statemont. 

The award system remains available to 
parties unablo or unwilling to reach 
agreement at the enterprise level. 
That award system needs to remain 
relevant to condition. of industry in 
order to protect employees who ere 
unable to be party to agreements at 
the enterprise level and to perform 
its function of providing incentives 
to bargain for such an agreement, 

In exercising its powers and 
obligations under the Act. the 
Commission will continue to apply 
structural efficiency considerations 
consistent with the State W8ge Case 
decisions since 9 September 1988. 
given effect by aa80ciated General 
Orders. 

2. ENIERPRISE BhRGAINING 

2.1~ 

Priority 1. with the parties at the 
enterprise and an Objective i. to 
encourage and facIlitate the spread of 
bargaining at the enterprise level. 
It Is important that the Commission 
put in place processes to ensure that 
this is achieved. 

The Commission may facilitate the 
aChievemont of this in both minimum 
rates and paid rates areas by three 
principle mechanisms I 

(a) By conciliation and where 
necessary issuing Orders under 
section 32 and/or Section 44 of 
the Act to facilitate reaChing of 
agreement and to promote the 
efficient conduct of negotiationl 

(b) By generally not arbitrating in 
favour of claims inconsistent with 
3.2. except I 

(1) where arbitration is 
undertaken at the invitation 
of the parties. in which csse 
the Commission's decision 
should be incorporated into 
an 5qreement, or 

2. ENIERPRISE BbRGAINING 

2.1~ 

The Commission may facilitate 
bargaining in the following ways. 

(a) by conciliation and to promote the 
efficient conduct of negotiations. 

(b) by arbitrating only in 
circumstances where the parties 
invite the Commission to do so, in 
which case the Commioslon's 
decision ought to be incorporated 
into an Agreement. 
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(ii) where the parties remaiD iD 
disagreemeDt and the Commission 
cODsiders there is no prospect of 
agreement beiDg reached, iD whicb 
case: 

(A) if s.170PO(l)(b) applies 
and the CommissioD has 
terminated a bargaiDiDg 
period, the CommissioD 
will exercise its powers 
pursuant to 8.170PPJ or 

(B) the matter sh.all be 
referrod to the 
President for 
consideratioD as a 
spocial case. A party 
seokiDg a special caso 
must make an applicatioD 
pursuant to s.107 
supportod by material 
justifyiDg the matter 
being dealt with as a 
special case. It will 
then be a matter for the 
PresideDt to decide 
whether it is to be 
dealt with by a Full 
BeDchJ 

(c) Aa a result of the review of 
awards pursuant to s.lSOA to 
ensure compliance with that 
sectioDI and 

(d) By encouraging the inclusion of 
eDterprise flexibility provisions 
iD aWards cODsistent with 8.113A 
and their effective use by the 
parties to the award. 

3. 

of the parties, iD which case 
the Commission' 11 decfsion 
should be incorporated into 
an agreement/ or 

(ii) where the parties remain in 
disagreement and the 
CommissioD considers there is 
DO prospect of agreemeDt 
beiDg reached, in which caseI 

(A) if the public intereot 
is being threatened. in 
that I 

(1) industrial action 
ia endaaqering the 
life, the personal 
safety or health, 
or the welfare, of 
the population or 
of part of itJ or 

(2) significant damage 
is being caused to 
the State economy 
or M importMt 
part of ItJ 

the Commiseion will 
exercise its arbitral 
powers pursuMt to the 
Act/ or 

(B) the matter shall be 
referred to the Chief 
Commissioner for 
consideration as a 
special case. A party 
making M application 
seeking a special case 
must support the 
application with 
material justifying why 
the matter should be 
dealt with as a spacial 
case. It will then be a 
matter for the Chief 
Commissioner to dacide 
whether it is to be 
dealt with by a 
Commisoion in Court 
Session. 

In considerIng whether 
to grant a matter 
special case status 
under this Principle or 

(11) where the portios remain in 
disagreement, the Commlssion 
considers thoro is no 
prospect of aqroemeDt being 
reached, and there Is a risk 
of impending and probable 
industrial dispute a. a 
cons&qUence of the failure to 
agree/ or 

(iii) the matter has been referred 
to the Chief CommissioDer for 
consideration as a special 
case. A party makIng BD, 
applIcation seeking a spacisl 
case must suppart the 
application with material 
justifying whether the matter 
should be dealt with a. a 
spacial casa. It will then 
be a matter for the Chief 
Commissioner to decide 
whether it is to be dealt 
with by a Commission in Court 
Sea8ion. 

(c) by encouraging the inclusion of 
enterprise flexibility clauses in 
awards consistent with the 
priority of the system being On 
the parties at the enterprise. 
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2.2 ~op8ent Award or Award variatiop 
tQ Give Effect to an Enterprise 
Agreement 

Tbe scheme of the Act is that M 
enterprise agreement between parties 
bound by M a"ard is moat 
appropriately formelised through a 
certified agreement or enterprise 
flexibility agreement under Part VIB -
Promoting Bargaining and Facilitating 
Agreements. 

Parties bound by M a"ard "ho "ish to 
have an a"ard made or varied to give 
effect to an enterprise agreement 
must. as a first step. satisfy the 
Commission that such M a"ard or 
variation should be made rather thM 
have an agreement certified or an 
enterprise flexibility agreement 
approved. In considering "hether that 
onus has been satisfied the Commission 
"ill have regard to the nature of the 
enterprise. the views of the parties. 
the history of regulation in the area 
covered by the agreement. the range of 
matters covered by the agreement. the 
likelihood of 'flow on' and My other 
relevMt matters. 

• 
o .. 
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4. 

any other Principle. the 
Chief Commissioner will 
consider and ensure that 
the matterl 

is special and isolated I 
has no riak of flo" onl 
is consiatent with 
Structural Efficiency 
considerations I and 
whether it is in the 
public interest for the 
matter to be heard as a 
special caae. 

Tbe public interest "Ill 
be considered in the 
context of the objects 
of this system. the 
increase available under 
the system Md the 
objects of the Act. 

(c) By encouraging the inclusion of 
enterprise flexibility clauses in 
awards consistent with the 
priority of the system being on 
the parties at the enterprise. 

2.2 Copse pt Award Q[ Award variatiQn 
tQ Give Effect tQ an Epterprise 
Agreement 

One of the objectives of the system is 
to encourage bargaining at the 
enterprise level. Section 41 of the 
Act has recently been amended to 
facilitate such an approach. 
Accordingly. enterprise agreements 
which seek to be formalised under the 
provisions of the Industrial Relations 
Act 1979. are most appropriately 
formalised through a Section 41 
Industrial Agreement. 

Not"ithstanding this. consent 
enterprise awards (Section 37) or 
variation to a"ards can be made to 
reflect enterprise agreements. 
However. consistent with the Objects 
of this system. parties bound by an 
award who wish to have an award made 
or varied to give effect to an 
enterprise agreement must. as a first 
step. satisfy the Commission that sucb 
an a"ard or variation should be made 
rather than registering an industrial 
agreement. In considering "hether 
that onua has been satisfied the 

2.2 CQnsent Award or Award variation 
tQ Give Effect tQ ap Enterprise 
Agretmftpt 

One of the objectives of the system is 
to encourage bargaining at the 
enterprise level. Section 41 of tha 
Act has been amended to facilitate 
this approach. Enterprise Agreements 
are most appropriately formalised 
through a Section 41 Industrial 
Agreemont. 

Notwithstanding this. consent awards 
at the enterprise may be made in 
accordance "ith Section 37 of the Act 
or awards varied to reflect enterprise 
agreements. Sovever. parties bound by 
the award made or varied to give 
effect to an enterprise agreement 
must. as a first step. satisfy the 
Commission that such an award or 
variation Should be made rather than 
have an agreement regiatered under 
Section 41. In considerieg -.bether 
that Onus has been satisfied. the 
Commission will have regard to the 

,nature of the enterprise. the views of 

variatloq to Givq 2.2 Award QC Award rise Agrqement Effeet tQ on Epterp 

Parties bound by an award who wish to 
have an award made or varied to give 
effect to an enterprise agreement 
must. as a firat step. satisfy tho 
Commission that such an award or 
variation should be made rather than 
have an agreement registered. In 
considering "bether thet onus has been 
aatisfied. the Commission will have 
regard to the nature of the 
enterprise. the vie"s of the parties. 
the history of regulation in the srea 
covered by the agreement. the rango of 
matters covered by the agreement. the 
likelihood of "flo" on" and any other 
relevant matters. 

If the Commission considers that the 
onus has been satiSfied an a"ard or 
variation to an awnrd may be made to 
give effect to an enterprise agreement 
between parties bound by an award. 
subject to the fol10,,18gl 
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If the Commission considers that the 
onus has been satisfied a consent 
award or consent variation to an award 
may be made to give effect to an 
enterprise agreement between parties 
bound by an award. Subject to the 
following! 

(a) The agreement has been negotiated 
through a single bargaining unit 
in an enterprise. section of an 
enterprise or group of 
enterprises. In the cese of e 
single bargaining unit in 8 

section of an enterprise. the 
parties must demonstrate that the 
section is discrete and that the 
section beinq treated separately 
from other sections of the 
enterprise doe8 not restrict the 
implementation of structural 
efficiency considerations and 
enterprise bargaining in that 
establishment or other sections of 
the enterprise. 

(b) The proposed award or variation ia 
consistent with the continuing 
implementation at enterprise level 
of structural efficiency 
cons~derations. 

(c) Any wage rates and/or conditions 
contained in the proposed award or 
variation which e%ceed the award 
safety net of vages and conditions 
must be based on the actual 
implementation of efficiency 
measure a desiqned to effect real 
gains in productivity and the wage 
rates and/or the conditions must 
be separately identified. 

(d) Where the proposed awerd will 
operate in conjunction with 
another award or other awards or 
the variation operates in 
conjunction with the award. the 
relationship between the proposed 
award and the other award or 
awards or the variation and the 
avard must be e:plained. including 

5. 

Commission vill have regard to the 
nature of the enterprise. the views of 
the parties. the history of requ}stion 
in the erea covered by the agreement. 
the ranqe of matters covered by the 
agreement. the likelihood of "flow on" 
and any other relevant matters. 

If the Commission considers that-the 
onus has been satisfied a consent 
award or consent variation to an award 
may be made to give effect to an 
enterprise agreement betWeen parties 
bound by an award. subject to the 
following! 

(a) The agreement has been neqotiated 
through a single bargaining·uait 
in an enterprise. section of an 
enterpriae or group of 
enterprises. In the case of a 
single bargaininq unit in a 
section of an enterprise. the 
parties must demonstrate thst the 
section ia discrete and that the 
section being treated separately 
from other Bections of the 
enterpriae doe8 not restrict the 
implementation of structural 
efficiency consideretions and 
enterprise bargaining in that 
establishment or other sections of 
the enterprise. 

(b) The proposed eward or variation is 
consiatent with the continuing 
implementation at enterprise level 
of structural efficiency 
considerations. 

(c) Aay increase in wage rates and/or 
improvement in conditions 
contained in the proposed award or 
variation must be based on the 
actual implementation of 
efficiency measures desiqaed to 
effect real gains in productivity 
and the wage increaae and/or 
improvement in conditions must be 
separately identified. 

(d) Where the proposed eward will 
operate in conjunction with 
another award or other awards or 
the variation oporates in 
conjunction with the award. the 
relationship between the propoaed 
award and the other award or 

the parties. the history of requlation 
in the area covered by the agreement 
and any avard to be varied. a range of 
matters covered by the agreement. the 
likelihood of "flow on" and any other 
relevant mattera. 

If the Commission considers that the 
onus bas been satisfied a consent 
award or consent variation to an award 
may be made to give effect to an 
enterprise agreement between parties 
bound by an a_rd. subject to the 
following! , 
(a) The agreement has been negotiated 

throuqh a'single bargaining unit 
in an enterprise. section of an 
enterprise or group of 
enterprises. In the case of a 
single bargaininq unit in a 
section of an enterprise. the 
parties must demonstrate that the 
aection ia discrete and that the 
section being treated separately 
from other sections of the 
enterprise does not restrict the 
implementation of atructural 
efficiency considerations and 
enterprise bargaining in that 
establishment or other .ection. of 
the enterprise. 

(b) The proposed award or variation ia 
consiatent with the continuing 
implementation at enterprise level 
of structurel efficiency 
considerations. 

(c) Any wage rate. and/or conditions 
cont~ned in the proposed award or 
variation which e%ceed those 
payable under the award or 
industrial agreement which would 
otherwise apply. must be based on 
the actual implementation of 
efficiency measures desiqned to 
effect reel gains in productivity 
and the vage increase and/or the 
conditions must be separately 
identified. 

(d) Where the proposed awsrd will 
operate in conjunction with 
another award or other awards or 
the variation operates in 
conjunction with the award. the 
relationship between the proposed 

(a) The agreement hes been negotiated 
through a single bargaining unit 
in an enterpris.. section of an 
enterprise or qroup of 
enterprises. In the case of a 
single bargaining unit in a 
section of an enterprise. the 
parties must demonstrate that the 
section ia discrete and that the 
section being treated separately 
from other sections of the 
enterprise does not restrict the 
implementation of structural 
efficiency considerations and 
enterprise bargaining in that 
establishment or other sections of 
the enterprise. 

(b) The proposed award or variation is 
consistent with the continuing 
implementation at enterprise level 
of structural efficiency 
considerations. 

(c) Any wage rates and/or conditions 
contained in the proposed award or 
variation which exceed the award 
safety net of waqes and conditions 
must be based on the actual 
implementation of efficiency 
mea8urea desiqned to effect real 
gaias in productivity and the wage 
rates and/or the conditions must 
be separately identified. 

(d) Where the proposed award will 
operate in conjunction with 
another award or other awards or 
the variation operates In 
conjunction with the award. the 
relationship between the proposed 
award and the other award or 
ewards or the variation and the 
award must be explained. including 
how any wage increases are to 
apply. 

(e) The proposed award or variation 
should a180 contain a procedure 
for it& renegotiation at the 
e:piry of ita term. 
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how any vage increasas are, to 
apply. 

(e) Whare tha proposed award is not to 
operate in conjunction with 
another award or awards or the 
variation is not to operate in 
conjunction with the award, then 
the award or variation should 
specify the classification in the 
relevant minimum rate a avard on 
which the actual rate proscribed 
for the key Classification in the 
new award or variation ia 
calculated. 

(f) The proposed award or variation 
should also contain a procedure 
for its renegotiation at the 
expiry of its term. 

(g) The propesed award or variation ia 
not a device to circumvent the 
statutory teats which the parties 
would have to comply with in the 
event that they had sought to have 
their agreement certified under 
Division 2 of Part VIB. In this 
regard the Commission vill have to 
be satisfied that the proposed 
award or variation meets the same 
teats aa apply to the 
certification of an agreement set 
down in ss.170MC, 170MD and 170MG. 

(h) Where the parties to an enterprise 
agrae~nt reached through 
negotiations with a single 
bargaining unit include employees 
within a State jurisdiction an 
agreement covering those employees 
is submitted for approval through 
the processes provided under that 
jurisdiction. 

(i) Where the proposed award or 
variation applies to a group of 
enterprises the matter shall be 
referred to the President for 
consideration as a special case. 
A party seeking a specisl case 
must make an application pursuant 
to s.107 supported by material 
justifying the matter being dealt 
with as a special case. It viII 
then be a matter for the President 
to decide whether it is to be 
deslt with by e Full Bench. 

6. 

awards or the variation and the 
award must be explained, including 
how any wage increases sre to 
apply. 

(e) Where the proposed award ia not to 
operate in conjunction with 
another award or awards or the 
variation is not to operate in 
conjunction with the award, then 
the award or variation should 
specify the classification in' the 
relevant Minimum rate. award on 
which the actual rate prescribed 
for the key classification in the 
new award or variation is 
calculated. 

(f) The proposed award or variation 
should also contain a procedure 
for its re-neqotiation at the 
expiry of its term. 

(g) Where the parties to an enterprise 
agreement reached through 
negotiations with a single 
bargaining unit include employees 
within a Federal jurisdiction an 
agreement coverIng those employees 
ia submitted for approval through 
the processes provided under that 
jurisdiction. 

(h) Where the propoaed award or 
variation applies to a group of 
enterprises the matter shall be 
referred to the Chief Commissioner 
for consideration as a special 
case. A party seeking a special 
case must satisfy the same testa 
as outlined in 2.2 (b)(ii)(B). 

eward and the other award or 
swarda or the veriation and the 
awerd muat be explained, including 
how any wage increases are to 
apply. 

(e) Where the proposed award is not to 
operate in conjunction with 
another award or swards or the 
variation i. not to operate in 
conjunction with the award, then 
the award or variatioa should 
specify the classification in the 
relevant minimum rate. award Of 
which the actual rate prescribed 
for the key classification in the 
new awerd or variation ia 
calculated. 

(f) proposed award or variation should 
alao contain a procedure for its 
re-negotiation at the expiry of 
its term. 

(g) Where the parties to an enterpriss 
agreement reached threugh 
neqotiationa with a single 
bargaining unit include empleyees 
within the Federal jurisdiction an 
agreement covering tho.e empleyees 
ia submitted for approval through 
the processes provided under that 
juriSdiction. 

(h) Where the proposed award or 
veriation applies to a group ef 
enterprise. the matter shall be 
referred to the Chief Commissioner 
for consideration as a special 
case. A party seeking a special 
case MUst make an application 
supported by material justifying 
the Matter being dealt with a8 a 
special case. It will then be a 
matter for the Chief Commissioner 
to decide whether it is to be 
dealt with by a Commission in 
Court Sesaion. 

-...J 
U\ 

~ 
>-
~ 

~ 
~ 

I 
I 
o 

~ 

U\ -



3. ROLE or ARBITRAtION AND THE AHARD 
SAnIX !!U 

3.1 hyard Safaty Net 

The Commission vill generally not 
arbitrate in favour of claims above or 
belov the safety net of award wages 
and conditions, except in certain 
circumstances. This applies to those 
on paid rates as well as minimum rates 
awards. 

Exiatin9 wagea and conditions in the 
relevant avard or avards of the 
Commission shall be the safety net 
underplnnin9 enterprise barqaininq. 

The award safety net may, on 
application, be reviewed and adjusted 
from time to time, consistent with the 
Commission's obli9ations to ensure 
that. employees are protected by awards 
which set fair and enforceable w0ges 
and conditions of employment that are 
maintained at a relevant level. 
Generally, the detailed nature and 
timin9 of any adjustments vill be 
determined in the context of specific 
applications and in the 1i9ht of 
prevai1in9 economic, social and 
industrial circumstances. 

3.2 WheA an Award MOY be Yoried or 
Another Award Mode without the 
Claim Beipg regarded as aboye or 
beloy the Safety Net 

In the £0110win9 circumstances an 
award may, on application, be varied 
or another award made without the 
application bein9 re9arded os 0 claim 
for wages andlor conditions above or 
below the award safety netl 

1. To include previous National Hage 
Case increases in accordance with 
para9raph 3.2.1. 

2. To incorporate test case standards 
in accordance with para9raph 3.2.2. 

3. To adjust allowances and service 
increments in accordance with 
para9raph 3.2.3. 

7. 

3. ROLE or ARBI1RATION AND THE A!1ARD 
fiI.SDH 

3. 1 hyard Sra tem 

Subject to 3.2, the Commission will 
generally not arbitrate in favour of 
claims to vary award wages and 
conditions. This applies to those on 
paid rates as well as minimum rates 
awards. 

Awards may, on application, be 
reviewed and adjusted from time to 
time consistent with State Hage Ca.e 
Decisions. 

3.2 WheA AA hYDrd May be Yoried or 
Another hyard Made without the 
Claim Beipg regarded as Cogtrary 
to the Obieeta agd Principle. of 
thio HOge Syatem 

In the fo110winq circumstances an 
award may, on application, be varied 
or another award made without the 
application beinq reqarded os a claim 
contrary to the objects and principle8 
of this ~0ge system. 

1. To include previous State Hage 
Case increases in accordance with 
para9raph 3.2.1. 

2. To incorporate teat case standards 
in accordance with para9raph 3.2.2. 

3. To adjust allowances and service 
increments in accordance with 
para9raph 3.2.3. 

3. ROLE or ARBITRAtION ~ AND THE AHARD 

3. 1 Award System 

Subject to 3.2, the Commission will 
generally not arbitrate in favour of 
claims to vary award w8ge. and 
conditions, except in the 
circumstance. outlined in 2.1(b). 
This applies to those on paid rates as 
well as minimum rate. swords. 

EziBtinq wa988 and conditions in ~e 
relevant award or awards of the 
Commission shall be the safety net 
underpinninq enterprise bargaining. 
Awards may, on application, be 
reviewed and adjusted from time to 
time consistent with Stete "a98 Case 
Decisions and the Act. Generally, 
detailed nature and timinq of any 
adjustment will be determined in the 
context of .pecific applications and 
in the li9ht of prevailin9 economic, 
aocial and industrial circumstances. 

3.2 HbeA DD Ayard May be Varied or 
Agother Awnrd Mode without the 
Claim BeiAg regarded 08 a Special 
~ 

In the followinq circumstance. an 
award may be varied or another award 
made without the application beinq 
re9arded aa a special ca8e. 

1. To include previous State Hage 
Case increase. in accordance with 
para9raph 3.2.1~ 

2. To incorporate test case standards 
in accordance with para9raph 3.2.2. 

3. To adjust allowance. and service 
incrementa in accordance with 
paragraph 3.2.3. 

3. !lOLl! 011' ARBITRATION AND m ~ ~ARP 

3.1 Ayard Safety Hot 

The Commission will 90neral1y not 
arbitrate in favour of claims above or 
below the safety net of award wages 
and conditions, except in certain 
conditions. 

(In the alternative, the Commission 
will only arbitrate In the capacity of 
a Commission in Court Session.) 

Except in the case of an award 
requirin9 modernisation in accordance 
with the Structural Efficiency 
Principle, eziatin9 wage. and 
conditions in the relevant award or 
awards of the Commission shall be the 
safety net underpinnin9 enterprise 
har9ainin9' 

Generally, the detailed nature and 
timinq of any edjuatmenta will be 
determined in the context of specific 
applications and in the li9ht of 
prevailinq economic, social and 
industrial circumstances. 

3.2 HheA ap hyord May be varied or 
Another AWllrd Madl without: th!! 
~laim 80lpg rogardld 08 AbOvo or 
Bolow th!! Safety !et 

In the f0110win9 circumstances an 
award may, on application, be varied 
or another award made without the 
application bein9 re9S[ded as a claim 
for wagea andlor conditions above or 
below the award safety netl 

1. To include previous National Ha90 
Case increases in accordance with 
para9raph 3.2.1. 

2. To incorporate General Order 
standards in accordance with 
para9raph 3.2.2. 

3. To adjust allowances and service 
increment8 in accordance with 
para9raph 3.2.3. 
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a. 

4. To adjust wages pursuant to vork 4. To adjust wages pursuant to work 
value changes in accordance wIth 
paragraph 3.2.4. 

value changes in accordance with 
paragraph 3.2.4. 

5. To reduce standard hours to 38 per S. 
week in accordance with paragraph 
3.2.5. 

To reduce standard hours to 38 per 
week In accordance with paragraph 
3.2.5. 

6. To adjust wages pursuant to 
Arbitrated Safety Net Wage 
Adjustments in eccordance with 
paragraph 3.2.6. 

3.2.1 Previous National Wage Case 
Increases 

Increases available under previous 
National Wage Case decisions, such as 
structural efficiency adjustments and 
minimum rates adjustments, may be 
awarded in accordance with the 
relevant principles in those decisions. 

Following the completion of the 
minimum rates adjustment process in an 
award, the Gommission may consider an 
application for the base rate, 
supplementary peyment and arbitrated 
safety net edjustments to be combined 
so that the 'award specifies only the 
total minimum rate for each 
classification in the award. 

In consi~ering such an application the 
Commission, will where relevant, have 
regard to the consequences of granting 
the application on the fixation of 
junior rat,s or payment by results 
arrangements in the award in 
question. Further, in granting such 
an application the Commission must be 
satisfied that previous undertakings 
given by the parties regarding 
absorption are continued and that a 
clause ia inserted in the award noting 
that the wage relativities in the 
award have been established in 
accordance with the Auqust 1989 
National Wage Case decision. 

3.2.2 Test Cese Standards 

Test case standards estab1iahed and/or 
revised by the Commission may be 
incorporated in an award. Where 
disagreement exists as to whether a 

6. To adjust wages pursuant to 
Arbitrated General Wage 
Adjustments in accordance with 
paragraph 3.2.6. 

3.2.1 Previous State Hage Case 
Increases 

Increases available under previous 
State Wage Case decisions, 'such 00 

structural efficiency adjustments and 
minimum rates adjustments, mar be 
awarded in accordance with the 
relevant principles in those dacisions. 

Orders to be included. 

3.2.2 Test Case Standards 

Test caSe standards established and/or 
revised by the Commission may be 
incorporated in an award. Where 
disagreement exists as to vhether a 

4. 

5. 

To edjust wages pursuant to work 
value changes in accordance with 
paragraph 3.2.4. 

To reduce hours to 38 per week in 
accordance with paragraph 3.2.5. 

6. To adjust wages pursuant to 
arbitrated safety net wage 
Adjustments in accordance with 
paragraph 3.2.6. 

3.2.1 ProvlouB Stoto Hogo Case 
InerEuuuul 

Increases available under previous 
Stata wage Case decisions, such as 
structural efficiencr adjustments and 
minimum rates adjustments, may be 
awarded in accordance with the 
relevant principles contained in those 
decisioas. 

Following the completion of the 
Minimum Rateo Adjustmant proceo8 in an 
award, the Commisoion may consider an 
application for the base rate, 
supplementary payment and arbitration 
safetr net adjustments to be combined 
so that the award specifies on1r the 
total minimum rate for each 
classification in the award. 

In considering such an application the 
Commission will, where relevant, have 
regard to the con8&qUences Of granting 
the application on the fixation of 
junior rates or payment by results 
arrangements in the award in 
question. Further, in granting such 
an application the Commission must be 
satisfied that previous undertakings 
given by the parties regarding 
absorption are continued and that a 
clause ia inserted in the award noting 
that the wage relatlvities in the 
award have been established in 
accordance with the 1989 State Wage 
Case Decision. 

3.2.2 Te@t Case Stapdards 

For the purposes of this Statemsnt of 
Principles a "test case standard" is a 
standard created br the Australian 
Industrial Relations Commission by 
virtue of the Industrial Relations Act 

4. 

5. 

To adjust wages pursuant to work 
value changes in accordance with 
paragrapb 3.2.4. 

To reduce standard hours to 38 per 
week In accordance with paragreph 
3.2.5. 

6. To adjust wages pursuant to 
arbitrated safety net wage 
Adjustments in accordance with 
paragraph 3.2.6. 

3.2.1 Previous State Wage Cooe 
InCrQll8!!B 

Increases available under previous 
State Wage Case deCisions and General 
Orders, mar be awarded in accordance 
with the relevant principles contained 
in those decisions. 

In considering such an application the 
Commission will, where relevant, have 
re9ard to the consequences of granting 
the application on the fixation of 
junior rates or payment by results 
arrangements in the award in question. 

3.2.2 General Order Standards 

General Order standards establiShed 
and/or revised by the Commission may 
be incorporated in an award. 
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claim involves a teat case standard. 
those assertinq that it does must make 
and justify an application pursuant to 
s.107. It vill then be a matter for 
the President to decide whether the 
claim should be dealt with by a Full 
Bench. 

3.2.3 Adjustmept of Allowapces and 
Seryice Ipcremepta 

(a) !xiatinq allovances which 
constitute a reimbursement of 
expenses incurred may be adjusted 
from time to time where 
appropriate to reflect the 
relevant chanqe in the level of 
such expenses. 

(b) Adjustment of exiatinq allowances 
which relate to work or conditions 
whic~ have not chanqed and of 
service incrementa for monetary 
safety net increases will be 
determined in each case by the 
Full Bench dealinq with the· safety 
net adjustment. 

(c) Existinq allowances for which an 
increase ia claimed because of 
chanqes in the work or conditions 
viII be determined in accordance 
with the relevant provisions of 
the Work Value Chanqea provision 
of this Statement of Principles. 

(d) New allowances to compensate for 
the reimbursement of expenses 
incurred may be avarded vhere 
appropriate havinq reqard to such 
expenses. 

9. 

claim involves a teat case standard. 
those a.aertinq thet it doe8 must mske 
and justify a special case 
application. It vill then be a matter 
for the Chief Commissioner to decide 
whether the claim should be dealt with 
by a Commis.ion in Court Se.8ion. 

3.2.3 Adjustmept of Allowapcel ODd 
Seryic, Incr'meata 

(a) 

(b) 

(c) 

!:istinq allowances which 
constitute a reimbursement of 
expenses incurred may be adjusted 
from time to time where 
appropriate to reflect the 
relevant chanqe in the level of 
such expenses. 

Adjustment of existinq allowances 
vhich relate to work or conditions 
vhich have not chanqed and of 
service increments for monetary 
safety net increase. will be 
determined in each case by State 
Waqe Case deciaions. 

Existinq allowances for vhich an 
increase is ··claimed because of 
chanqea in the work or conditions 
vill be determined in accordance 
with the relevant proviSions of 
the Nork Value Change8 provision 
of this Statement of Principles. 

(d) Nev allowances to compensate for 
the reimbursement of expenses 
incurred may be awarded where 
eppropriete havinq reqard to such 
expenses. 

1988 (as amended), or by the Mostorn 
Australian Industrial ftelations 
Commis.ion by way of a decision of a 
Commiasion in Court Ses8ion. In tho 
latter instance, a Mteat caae 
standard" ia one which creates a nev 
condition of employment likely to flow 
to awards qenerally, Or varie. an 
exiDtiag standard qenerally available 
through the award system to a 
siqnificant extent. 

Test case standards established and/or 
revised by the Australian Commis.ion' 
or the We.tern AustraliDA Commis.ion 
may be incorporated in an award. 
Where di.aqreement exists a. to 
whether a claim involvos a te.t ca.e 
standard, those aU8ertiaq that it does 
must make and justify a special ca.e 
application. It will thea be a matter 
for the Chief Commi88ioner to decide 
whether the claim should be dealt with 
by a Commissioa in Court Se8sion. 

3.2.3 Ad1ustment of Allowapces Apd 
Serylce Incrementa 

(a) !xistiaq allowance. which 
coastitute a reimbursement of 
expenses incurred may be adjusted 
from time to time where 
appropriete to reflect the 
relevant cbanqe in the l,vel of 
such expenses. 

(b) Adjustment of existinq allowance. 
which relate to work or conditiona 
vhich have not chanqed and of 
service incrementa for moaetary 
safety net increases vill be 
determiaed in each caoe by the 
Commission dealin9 with the safety 
net adjustment. Such adjustment 
vill occur in respect of the first 
and second uafety net adjustment 
made by virtue of.3.2.6(s) and (b). 

(c) Exiotinq allowances for which an 
increase is claimed becauae of 
chanqe8 in the work or conditions 
vill be determined in accordance 
with the relevant provisions of 
the Mork Value Chanqes provision 
of this Statement of Principles. 

(d) New allowances to compensate for 
the reimbursement of expenses 
incurred may be awarded where 
appropriate havinq reqard to such 
erpense •• 

3.2.3 Ad1u8tment of Allowances agd 
Serylc. Incrementa 

(a) Existinq allowances whicb 
constitute a reimbursement of 
expenses incurred may be adjusted 
from time to time wb,re 
appropriate to reflect the 
relevant chanqe .I.a the level of 
sucb expenses. 

(b) Adjustment of ,xistinq allowances 
which relate to work or conditions 
which have not cbanqed and of 
service increments for monetary 
.af'ty net increases will ha 
determined in ,ach case by the 
Commission In Court Session 
dealinq with the safety set 
adjustment. 

(c) !xistinq allowances for which an 
increase is claimed because of 
chanqes in th' work Or conditions 
vill be determined in accordance 
with the relevant provisions of 
the Work Value Changes provision 
of this Statement of PrinCiples. 

(d) New allowances to compensate for 
the reimbursement of expenses 
incurred may be awarded wbere 
appropriate havinq reqard to such 
exp,nses. 
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C(e) Where chanqee in the work have 
occurred or new work and 
conditions have arisen, the 
question of a nev allowance, if 
any, shall be determined in 
accordance with the relevant 
provisions of this Statement of 
principles. The relevant 
provisions in this context may be 
Work Value Chanqes or First Awsrd 
and Extension to an Exietinq Award. 

(f) Nev service increments may only be 
awarded to compensate for chanqes 
in the work and/or conditions and 
vill be determined in accordance 
with the relevant parts of the 
Work Value Chanqes provision of 
this Statement of Principles. 

3.2.4 Work value Chapges 

(a) Chanqesc in work value may arise 
from chanqes in the nature of the 
work, skill and responsibility 
required or the conditions under 
which work is performed. Chanqes 
in work by themselves may not lead 
to a chanqe in waqe rates. The 
strict teat for an alteration in 
waqe rates is that the chanqe in 
the nature of the work should 
constitute such a aiqniflcant net 
addition to work requirements as 
to warrant the creation of a new 
classification or upqradinq to a 
hiqh~r classification. 

In addition to meetinq this test a 
party makinq a work value 
application vill need to justify 
any chanqe to waqe relativities 
that miqht result not only within 
the relevant internal award . 
classification structure but also 
aqainat external classifications 
to which that structure is 
related. There must be no 
likelihood of waqe "leapfroqqinq" 
arisinq out of chanqes in relative 
position. 

These are the only circumstances 
in which rates may be altered on 
the qround of work value and the 
altered rates may be applied only 

(e) Where chanqes in the work have 
occurred or new work and 

10. 

conditions have arisen, the 
question of a new allowanee, if 
any, shall be determined in 
accordance with the relevant 
provisions of this Statement of 
Principles. The relevant 
provisions In this context may be 
Work Value Chanqes or First Award 
and Extension to an Ixistinq Award. 

(f) New service incrementa may only be 
awarded to compBnsate for changes 
in the work and/or conditions and 
vill be determined in accordance 
with the relevant parts of the 
Work Value Chanqes provision of 
this Statement of Principles. 

3.2.4 Work valuq Changoo 

(a) Chanqes in work value may arise 
from chanqes in the nature of the 
work, skill and responsibility 
required or the conditions undor 
which work is performed. Chanqes 
in work by themselves may not lead 
to a chanqe in waqe rates. The 
strict teat for an alteration in 
vaqe rates is that the chanqe in 
the nature of the work should 
constitute such a significant net 
addition to work requirements as 
to warrant the creation of a new 
classification or upqradinq to a 
hiqher classification. 

In addition to meetinq this toot a 
party makinq a work value 
application will need to justify 
any chanqe to waqe relativitiea 
that miqht result not only within 
the relevant internal award 
classification structure but also 
aqainat external classifications 
to which that structure 1s 
related. There must be no 
likelihood of .,aqe "leapfroqqinq" 
aris1nq out of chanqeo in relative 
position. 

These are the only circumstances 
in which rateo may be altered on 
the qround of work value Md the 
altered rates may be applied only 

(e) When chanqell in the _rk have 
occurred or new work and 
eonditions have arisen, the 
question of a new allewanee, If 
any, shall be determined in 
accordance with the relevant 
provisions of this Statement of 
Principles. The relevant 
provisions in this context may be 
Work Value Chanqea or First Award 
and Extension to an Exiatinq Award. 

• 
(f) New service increments may only be 

awarded to compensate for chanqes 
in the work and/or eonditions and 
wUl be determined in accordance 
with the relevant parts of the 
Work Value Chanqes provision of 
this Statement of Principles. 

3.2.4 Hork Va1uO Changeo 

(a) Chanqes in work value may arise 
from chanqea in the nature of the 
work, skill and responsibility 
required or the eonditions under 
which work ill performed. Chanqea 
In work by themselvss may not laad 
to a chanqe in waqe rates. The 
strict test for an alteration in 
vaqe rates ill that the chanqe in 
the nature of the work should 
constitute such a aiqnificant net 
addition to work requirements as 
to warrant the creation of a new 
classification or upqradinq to a 
hiqher classification. 

In addition to moeting this teat a 
party makinq a work value 
application will need to justify 
any change to waqe relativitiea 
that miqht result not only within 
the relevant internal award 
classifications structure but alao 
aqa!nst external elassifications 
to which that structure is 
related. There must be no 
likelihood of waqe "leapfroqqinq" 
arisinq out of chanqea in relative 
position. 

These are the only circumstMces 
in which rates mar be altered On 
the qround of work value and the 
altered rates may ha applied only 

(e) Where chanqes in the work have 
occurred or new work and 
conditions have arisen, the 
question of a new allowance, if 
any, sball be determined In 
accordance with the relevant 
provisions of this Statement of 
Principles. The relevant 
provisions in this context may be 
Work Value Chanqoa or First Award 
and Extension to an Ixiatinq Award. 

(f) New service increments may only be 
awarded to compensate for chanqes 
in the work and/or conditions and 
will be determined in accordance 
with the relevant parts of the 
Work Value Chanqes provision of 
this Statemont of principles. 

3.2.4 Hork valuo Changes 

(a) Chanqes in work value may arise 
from chanqes in the nature of the 
work, ski,ll and responsibility 
required or the conditions under 
which work la performed. Chanqes 
in work by themselves may not lead 
to a chanqe in waqe rates. The 
strict teat for an alteration in 
waqe rates is that the chanqe in 
the nature of the work should 
constitute such a 8iquificant net 
addition to work requirements as 
to warrant the creation of a new 
classifieation or upqradinq to a 
higher classification. 

In addition to meetinq thia test a 
party mnkinq a work value 
application will need to JUBtify 
any chanqe to waqe relativities 
that miqht result not only within 
the relevant internal award 
clessification structure but a180 
aqainat external classifications 
to which that structure is 
related. Thera must ha no 
likelihood of waqe "leapfroqqinq" 
arisinq out of chanqes 1n relative 
position. 

These are the only circumstances 
in which rates may be altered on 
the ,qround of work value and the 
altered rates may be applied only 
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to employee. who.e work has 
chanqed in accordance with this 
provision. 

(b) Where new or chanqed work 
justifyinq a hiqher rate is 
performed only from time to time 
by persons covered by a particular 
classification or wbere it is 
performed only by some of the 
persons covered by the 
classification. such new or 
chanqed work should be compensated 
by a special allowance which is 
payable only wben the new or 
chanqed work is performed by a 
particular employee and not by 
increasinq the rate for the 
classification as a whole. 

(c) The time from whicb work value 
cbanqea in an award should be 
measured is the date of operation 
of the second structural 
efficiency adjustment allowable 
under the 7 Auqust 1989 National 
Waqe Case decision. 

(d) Care should he exercised to ensure 
that cbanqes which were or sbould 
have heen taken into account in 
any previous work value 
adjustments or in a structural 
efficiency exercise are not 
included in any work evaluation 
under this provision. 

(e) Where the tests specified in (a) 
are m~t. an assessment will have 
to be made as to how that 
alteration should be measured in 
money terms. Such assessment 
sbould normally be based on the 
previous work requirements. the 
waqe previously fixed for the work 
and the nature and extent of the 
chanqe in work. 

(f) The expression "the conditions 
under wbicb the work is performed" 
relates to the environment in 
which the work is done. 

(q) Tbe Commission sbould quard 
aqainst contrived classifications 
and overclaasification of jobs. 

(h) Any changes in the nature of the 

11. 

to employees who.e work hae 
Changed in accordance with this 
provision. 

(b) Where new or changed work 
justifying a higher rate is 
performed only from time to time 
by persona covered by a particular 
classification or where it ia 
performed only by some of the 
persona covered by the 
classification. such new or 
cbanged work should he compensated 
by a special all_ance which iD 
payable only when the new or 
changed work is performed by a 
particular employee and not by 
increasing the rate for the 
classification aa a whole. 

(c) The time from wbich work value 
chanqea in an award should be 
measured is the date of operation 
of the second structural 
efficiency adjustment allowable 
under the September 1989 State 
Wage Case decision. 

(d) Care should be exerci.ed to ensure 
that change. which were or should 
bsve been taken into account in 
any previous work value 
adjustmentB or iD a structural 
efficiency exercise are not 
included in any work evaluation 
under this provision. 

(e) Where the teats specified in (a) 
are met. an assessment will have 
to he made as to how that 
alteration should be measured in 
money terms. Such aBseaament 
sbould normally be ba.ed on the 
previous work requirements. the 
vage previously fixed for the work 
and the natu.re and extent of the 
change iD work. 

(f) The expression "the conditions 
under which the work is performed" 
relstes to the environment in 
wbich the work ia done. 

(q) The Commis.ion Should quard 
sgainst contrived Classifications 
and overclas.ification of jobs. 

(h) Any changes ill the nature of the 

to employees whOse work has 
chanqed in accordance with this 
provision. 

(b) Where new or changed work 
just!fyinq a higher rate is 
performed only from tims to time 
by per8o~. covered by a particular 
classification or where it is 
performed only by some of the 
persons covered by the 
claasification. such new or 
changed work should be compensated 
by a special allowance which is' 
payable only when the now or 
chanqed work is perfot"llled by a 
particular employee and not by 
increaSing the rate for the 
classification as a wbole. 

(c) The time from whicb work value 
cbanqes in an evard abould be 
measured iD the date of operation 
of the second structural 
efficiency adjustment allovable 
under the 8 Septembor 1989 State 
Wage Case decision. (Vol 69 WAlG 
p.2913) 

(d) Cere should be exercised to ensure 
that changes which were or should 
have heen taken into account iD 
any previous work value 
adjustments or in a structural 
efficiancy exerci.e are not 
includad in any work evalustion 
under this provision. 

(e) Where the tests specified in (a) 
are met. an assessment vill have 
to be made aa to how that 
alteration should be measured in 
money terms. SUCh assessment 
should normally be based on the 
previous work requirements. the 
wage previously fixed for the work 
and the nature and extent of the 
chanqe in work. 

(f) The expression "the conditions 
under which the work ia performed" 
reletes to the environment in 
which the work is done. 

(g) The Commission should querd 
against contrived classifications 
and overcla8aification of jobs. 

to employee. whose work bas 
changed in accordance "ith thh 
provision. 

(b) Where new or cbanged work 
justifying a higher rate is 
performed only from time to time 
by persons covered by a particular 
classification or where it is 
performed only by some of the 
persons covered by the 
classification. such new or 
changed work should be compensated 
by a special allowance vhich is 
payable only when the ne" or 
changed work is performed by a 
particular employee and not by 
increasing the rate for the 
classification as a wbole. 

(c) The time from "hi Ch work ,value 
chanqes in an award should be 
measured la the date of operation 
of the second structural 
efficiency adjustment allowable 
under the e September 1989 State 
Wage Case decision. 

(d) Care should be exercised to ensure 
that changes which vere or should 
have been taken into account in 
any previous work value 
adjustments or In a structural 
effiCiency exercise are not 
inclUded in any work evaluation 
under this provision. 

(e) Where the tests specified in (a) 
are met, an assessment "ill bave 
to be made as to how that 
alteration should be measured in 
money terms. Such assessment 
should normally be based on the 
previous work requirements. the 
wage previously fized for the work 
and the nature and eztent of the 
change in work. 

(f) The expression "the conditions 
under "bich the work is performed" 
relates to the environment in 
which the work Is done. 

(g) The Commission sbould quard 
against contrived classifications 
and overclassif!cation of jobs. 
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work, skill and responsibility 
required or the conditions under 
which the work is porformed, taken 
into account in assessing an 
increase under any other provision 
of this Statement of Principles, 
shall not be taken into account in 
any claim under this provision. 

3.2.5 Standard Hours 

In approving any application to reduce 
standard hours to 38 per week, the 
Commission should satisfy itself that 
the cost impact is minimised. 

3.2.6 Arbitrsted Safety Net Hage 
Adjustments 

In accordance with the Safety Net 
Adjustments and Review September 1994 
decision (the September 1994 decision) 
[Print L5300] minimum rates and paid 
rates awards may be varied to include 
three $8 per week arbitrated safety 
net adjustments subject to the 
following! 

First Arbitrated Safety Net Adjustment 

(e) (i) As from no earlier than 22 
September 1994 ewards may, on 
application, be varied to 
provide a first $8 per week 
arbitrated safety net 
adjustment for employees who 
nave not received a wage 
increase as a result of 
enterprise bargaining since 
November 1991. 

(i!) At the time such an 
application is heard the 
Commission will raise with 
the parties the continued 
implementation of the award 
restructuring programme 
commenced in 1989 and 
measures taken and/or 
proposed to further encourage 
enterprise bargaining. !hile 
such action is not a 
precondition to the granting 
of the safety net adjustment 
it must be pursued. 

u. 

work, skill and responsibility 
required or the conditions under 
which the work ia performed, taken 
into account in assessing an 
increase under any other provision 
of this Statement of Principles, 
shall not be taken into sccount in 
any claim under this provision. 

3.2.5 Standard Bourg 

In approving any application to reduce 
standard hours to 38 per week, the 
Commission should satisfy itself that 
the cost impact is minimisad. 

3.2.6 State Hage Increases 

In accordance with the 1994 State Hage 
Case decision minimum rates and paid 
rates awards may be varied to include 
three $8 per week adjustments sUbject 
to the folloving! 

Firpt Ad1ustment 

(a) (i) As from no earlier than (date 
of this decision) awards may, 
on application, be varied to 
provide a first $8 per week 
adjustment for employees who 
have not received a wage 
increase as a result of 
enterprise bargaining since 
February 1992. 

(11) At the time such an 
application ia heard the 
Commission will raise with 
the parties the continued 
implementation of the award 
restructuring programme 
commenced in 1989 and 
measures taken and/or 
proposed to further encourage 
enterprise bargaining. !hile 
such action is not a 
precondition to the granting 
of the adjustment It must be 
pursued. 

(h) Any changes in the nature of the 
work, skill and responsibility 
required or the conditions under 
which the work is performed, taken 
into account in assessing an 
increase under nay other provision 
of this Statement of PrinCiples, 
sball not b4 taken into account in 
any claim under this provision. 

3.2.5 Standard Bourl 

In approving any application to reduce 
standard hours to 38 per week, the 
Commission should satisfy itself that 
the cost impact is minimised. 

3.2.6 Arbitratign Safety Net Hage 
Ad1uPtments 

In accordance with the State Hage Csse 
decision of (date of decision), 
minimum rates and paid rates ewards 
may be varied to include three $8 per 
week arbitrated safety net adjustments 
subject to the following! 

lJrst Arbitrated Safety Het Adjustment 

(a) (i) As from no earlier than (date 
of decIsion) ewards may, on 
applIcation, be varied to 
provide a first $8 per week 
nrbitrated safety net 
adjustment for employees who 
have not received a wage 
Increase as a result of 
enterprise bargaining since 
Novemhor 1991. 

(H) At the time such an 
application.ia heard the 
Commission vill raiae with 
the parties the continued 
implementation of the award 
restructuring programme 
commenced In 1989 and 
measures taken and/or 
proposed to further encourage 
enterprise bar9aining. !hile 
such action ia not a 
precondition to the grantin9 
of the safety net adjustment 
it must he pursued. 

(h) Any change a in the nature of the 
work, skill and responsibility 
required or the conditions under 
which the work is performed, takon 
into account in assessing an 
increase under any other provision 
of this Statement of Principles, 
ahall not be taken into eccount in 
any claim under this provision. 

3.2.5 Standard Rours 

In approving any applicetion to reduce 
standard hours to 38 per week, the 
Commission should satisfy itself that 
the cost impact is minimised. 

3.2.6 Arbitratod Safety Wet Hoge 
AdjustmeptQ 

In accordance with the (present 
decision), minimum rates and paid 
rates awards may be varied to include 
three $8 per week arbitrated safety 
net adjustments Subject to the 
followingl 

Ftrat Arbitrated Safety Net Ad1uBtment 

(e) (i) As from no earlier than 
(date) awards may, on 
application, be varied to 
provide a fIrst $8 per week 
arbitrated safety net 
adjustment for employees who 
have not received a wage 
increase as a result of 
enterprise bergaining since 
November 1991. 

(11) At the time such an 
application is heard the 
Commission will raise with 
the parties the continued 
implementation of the award 
restructuring programme 
commenced in 1989 and 
measures taken and/or 
proposed to further encourage 
enterprise bargainin9. !hile 
such action ia not a 
precondition to the granting 
of the safety net adjustment 
it must be pursued. 
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(iil) Where the supplementary 
payment in an award bas 
already been varied for the 
$8 per week arbitrated safety 
net adjustment pursuant to 
the October 1993 Review 
decisions, the level of 
supplementary payment vill be 
reduced by $8 per week et the 
same time as the first 
arbitrated safety net 
adjustment provided for in 
this decision is inserted. 
Consequential amendments to 
clauses inserted aa a result 
of the October 1993 Reviev 
decisions vill be necessary 
and the following clause must 
be inserted into the awardl 

"The rates of pay in thla 
award include the first $8 
per week arbitrated safety 
net adjustment payable under 
the September 1994 decision 
[Print LS300]. This first $8 
per week arbitrated safety 
net adjustment may be offset 
to the extent'of any wage 
increase as a result of 
agreements reacbed at 
enterprise level since 1 
November 1991. Increases 
made under previous National 
Wage Case principles or under 
the current Statement of 
Principles, excepting those 
resulting from enterprise 
agreements, are not to be 
used to offset arbitrated 
safety net adjustments." 

13. 

(iii) Where the supplementary 
payment in an award bas 
already been varied for the 
$8 per week arbitrated safety 
net adjustment pursuant to 
the Decembar 1993 State Wage 
Case decision, the level of 
supplementary payment will be 
reduced by $8 per week at the 
same time aa the first 
provided for in this decision 
is inserted. Consequential 
amendments to clauses 
inserted as a result of the 
December 1993 State Wage Case 
decision will be necessary 
and the following clause must 
be inserted into the award. 

"The rates of pay in this 
award include the first $8 
per week adjustment payable 
under the 1994 State Wage 
decision. This first $8 per 
week arbitrated safety net 
adjustment may be offset to 
the extent of AA% wage 
increase as a result of 
agreementa reached at 
enterprise level since 1 
rebruary 1992. Increases 
made under previous State 
Wage Case principles or under 
the current Statement of 
Principles, excepting those 
resulting from enterprise 
agreements, are not to be 
used to offset arbitrated 
safety net adjustments." 

second Arbitrated Safety Net Adjustment Second Adjustment 

(b) (1) Enterprise level. a second $8 (b) (1) 
per veek arbitrated safety 
net adjustment will be 
available, at enterprise 
level, from no earlier than 
22 September 1994, subject to 
the following tests. 

(A) that the award bas been (A) 
varied for the first $8 per 
week safety net adjustmentl 

Enterprise level. a second $8 
per week adjustment will be 
available, at enterprise 
level, from DO earlier than 
(date of this decision), 
subject to the followinq 
tests. 

that the award has beeD 
varied for the first $8 per 
week adjustment, 

(ili) Where the supplementary 
payment in an award bas 
already been varied for the 
$8 per week arbitrated safety 
net adjustment pursuant to 
the 24 December 1993 State 
Wage Caso decision, the level 
of supplementary psyment will 
be reduced by $8 per week et 
the same time as the first 
arbitrated safety net 
adjustment provided for in 
this decision is inserted. 
Consequential amendmants td 
clauses inserted as a result 
of the 24 December 1993 State 
Wage Case will be necessary 
and the following clause must 
be inserted into the avard. 

"The rates of pay in this 
award inClude the first $8 
per week arbitrated safety 
net adjustment payable under 
the (present decision). This 
first $8 per week arbitrated 
safety net adjustment may be 
offset to the extent of any 
wage increase as a result of 
agreements reached at 
enterprise level since 1 
November 1991. Increases 
made under previous State 
Wage Case principles or under 
the current Statement of 
Principles, excepting those 
reSUlting from enterprise 
agreements, are not to be 
used to offset arbitrated 
safety net adjustments." 

(iii) Where the supplementary 
payment in an award bas 
already been varied for the 
$8 per week arbitrated sBfety 
net adjustment pursuant to 
the 24 December 1993 State 
Wage CBse, the level of 
supplementary payment will be 
reduced by $8 per week at the 
same time as the first 
arbitrated safety Det 
adjustment provided for in 
this decision Im inserted. 
Consequential amendments to 
clauses inserted as a result 
of the 24 December 1993 State 
Wage Case vill be necessary 
and the folloving clause must 
be inserted into the award. 

"The rates of pay in this 
award include the first $8 
per week arbitrated safety 
net adjustment peyable under 
the (present decision). This 
first $8 per week arbitrated 
safety Det adjustment may be 
offset to the extent of any 
wage increase whether in the 
form of a registered 
agreement or an overaward 
payment, reacbed at 
enterprise level since 1 
November 1991. Increases 
made under previous State 
Wage Case principles or under 
the current Statement of 
Principles, excepting those 
resulting from enterprise 
aqreements, are Dot to be 
used to offset arbitrated 
safety net adjustments." 

Second Arbitrated Safety Ket Adjustmept Secopd Arbitrated Safety Net Ad1ustrnont 

(b) (1) Enterprise levell a second $8 
per week arbitrated safety 
net adjustment vill be 
available, at enterp,rise 
level, from no earlier than 
(date of decision), Subject 
to the follovinq teats I 

(A) that the award has been 
varied for the first $8 per 
week safety net adjustment, 

(b) (i) Enterprise level I a second $8 
per week arbitrated safety 
net adjustment will be 
available, at enterprise 
level, from no earlier than 
(date), subject to the 
following testsl 

(A) that the award has been 
varied for the first $8 per 
week safety net adjustment) 
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(B) that the union applicant has 
genuinely sought to reach an 
agreement with the employer 
but has been unsuccessful, 

(C) that there is no likelihood 
that. within a reasonable 
period. further conciliation 
or negotiation will result in 
an agreement covering the 
employees concerned, 

(D) that t~e employees concerned 
have not received the benefit 
of an arbitrated safety net 
adjustment in the previous 6 
months I and 

(E) that the amount of the 
arbitrated safety net 
adjustment is reduced to the 
extent of any wage increase 
as a result of agreements 
reached at enterprise level 
since 1 November 1991. 
insofar as that wage increese 
has not previously been used 
to offset an arbitrated 
safety net adjustment. 

ii) Award leyell a second $8 per week 
arbitrated safety net adjustment 
will be available. at award level. 
from no earlier than 22 March 
1995. subject to the following 
tests I 

(A) .that the award has been 
varied for the first $8 per 
week safety net adjustmentl 

(B) that at least 6 months has 
elapsed between the first and 
second award level $8 per 
week safety net increases I 

(C) that the award has been 
varied·to include enterprise 
flexibility provisions 
consistent with sections l13A 
and l13B of the Actl 

(D) that a programme of 
discussions between the award 
parties has been established 
to deal with the review of 
the award pursuant to section 

14. 

(B) that the union applicant has 
genuinely sought to reach an 
agreement with the employer 
but has been unsuccessfull 

(C) that there is no likelihood 
that. within e reasonable 
period. further conciliation 
or negotiation will result in 
an agreement covering the 
employees concernedl 

(D) that the employees concerned 
have not received the benefit 
of an adjustment under this 
Principle in the previous 6 
month81 and 

(E) that the amount of the 
edjustment is reduced to the 
extent of any wage increese 
as a result of aqreements 
reached at enterprise level 
since 1 February 1992. 
insofar a8 that wage increase 
has not previously been used 
to offset an adjustment under 
this Principle. 

ii) Award leyell a second $8 per week 
adjustment will be available. at 
award level. from no earlier than 
(six months after the first 
increase). subject to the 
following testal 

(A) that the award has been 
varied for the first $8 per 
week adjustmentl 

(B) that at least 6 months has 
elapsed between the first and 
second award level $8 per 
week increases I 

(C) that the award has been 
vari·ed to laclude entarpriae 
flezibility proviaioaa. 

(D) that a programme of 
discussions between th' award 
parties has been established 
to deal with the review of 
the award to ensure that the 
award a1low8 forI 

(B) that the union epplicant has 
genuinely sought to reach an 
aqreement with the employer 
but has been unsuccessfull 

(C) that there is no likelihood 
that. within a reasonable 
period, further conciliation 
or negotiation will result in 
an 8qreement coverinq the 
employees concernedl 

(D) that the employees concerned 
have not received the benefit 
of an arbitrated safety net 
adjustment in the previous 6 
monthsl and 

(E) that the amount of the 
arbitrated ssfety not 
adjustment 1s reduced to the 
extent of any wage increase 
as a result of aqreemonts 
reached at enterprise level 
since 1 November 1991, 
insofar as that wege increase 
hae not previously beea used 
to offset an arbitrated 
safety net adjustment. 

ii) Award l,yell a second $8 per week 
arbitrated safety net adjustment 
vill be available, at award level, 
from no earlier than (date of 
decision plus six months). subject 
to the followinq testsl 

(A) that the award has been 
varied for the first $8 per 
week safety net adjustmentl 

(B) that at least 6 months has 
elepsed between the first and 
aecoad award level $8 per 
week safety net increases I 

(C) that the award has been 
varied to include enterprise 
flexibility provisions. 

(D) that a programme of 
discussions between the award 
parties has been established 
to deal with the review of 
the award with particular 
attention tOI 

(B) that the union applicant has 
genuinely sought to reach an 
agreement with the employer 
but bas been unsuccessful I 

(C) that there is no likelihood 
that. within a reasonable 
period. further conciliation 
or negotiation will result in 
an aqreement covering the 
employees concernodl 

(D) that the employees concerned 
have not received the benefit 
of an arbitrated safety net 
sdjustment in the previous 6 
monthsl and 

(E) that the amount of the 
arbitrated safety net 
adjustment i. reduced to the 
extent of any waqe increase 
whether in the fom of a 
reqistered aqreement or an 
overaward payment, reached at 
enterprise level since 1 
November 1991. inSOfar aB 
that waqo increase has not 
previously been used to 
offset an arbitrated safety 
net adjustment. 

ii) Ayard leyell a second $8 per week 
arbitrated safety net adjustment 
vill be available, at award level, 
from no earlier than (date), 
Subject to the folloviDq testsl 

(A) that the award has been 
varied for the first $8 per 
week safety net adjustmentl 

(B) that at least 6 months has 
elapsed between the first and 
second award level $8 per 
week safety net increases I 

(C) that the award has been 
varied to iaclude enterprise 
flexibility provisions. 

(D) that a programme of 
discussions between the award 
parties has been established 
to deal with the review of 
the award with particulsr 
attention tOI 
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lS0A, with particular 
attention tOI 

(1) the effective use of 
fecilitative provisionsl 

(2) the effective use of 
majority clauses, and 

(3) the implementation of a 
process for testing the 
relevance of the award 
at the enterprise level. 

(E) that in addition to the 
clause referred to at 
3.2.6(a)(iii), the award 
contains the folloving clausel 

"The rates of pay in this 
award include the second $8 
per week arbitrated safety 
net adjustment payable under 
the September 1994 decision. 
[Print LS300) This second S8 
per week arbitrated safety 
net adjustment may be offset 
to the extent of any vsge 
1ncrease payable since 1 
November 1991 pursuant to 
certified agreements, 
enterprise flexibility 
agreements or consent awards 
or award variations to give 
effect to enterprise 
agreements, insofar as that 
wage increase has not 
previously been used to 
offset an arbitrated safety 
net adjustment. Increasea 
made under prev10us National 
Wage Case principles or under 
the current Statement of 
Principles, excepting those 
reSUlting from enterprise 
agreements, are not to be 
used to offset arbitrated 
safety net adjustments." 

Third Arbitrated Safety Het Adiustment 

(c) Providing the Commission does not 
decide otherwise in proceedings 
scheduled for August 19951 

(1) Enterprise levell a third S8 
per week arbitrated safety 

15. 

(1) the effective use of 
facilitative provisionsl 

(2) the effective uae of 
majority clausesl and 

(3) the implementatiOn of a 
proce.. for testing the 
relevance of the award 
at the enterprise level. 

(E) that in addition to the 
clause referred to at 
3.2.6(a)(1ii), the award 
contains the following clausel 

(Clause to be inserted should 
be the same as the first) 

(r) an adjustment vill not ha 
awarded ia respect to a 
perticular enterprise where 

'the Unionla applicant fails 
to comply with section 32 and 
44 provisions. 

Third Arbitrated Safety Net Ad1ustment 

(c) Providing the Commission does not 
decide otherwise in proceedings 
scheduled for August 19951 

(i) Enterprise levell a third $8 
per veek adjustment vill be 

(1) 

(2) 

(3) 

the effective use of 
facilitetive provisionSI 

the effective use of 
majority clauses, and 

the implementation of a 
proce.s for testing the 
relevance of the sward 
at the enterprise level. 

Such review shall not be 
required to be 
undertaken in the camp 
of enterprise awards. 

(E) that ia addition to the 
clause referred to at 
3.2.6(a)(iii), the avard 
contains the following clausel 

HTbe rates of pay in this 
award include the second $8 
per week arbitrated safety 
net adjustment payable under 
the (present decision). Tbi. 
second $8 per week arbitrated 
safety net adjustment may be 
offset to the extent of any 
wage increese aa a reault of 
agreements reached at 
enterprise level since 
November 1991, insofar aa 
that wage increase has not 
previously been used to 
offset an arbitrated safety 
net adjustment. Increases 
made under previous State 
Wage Case principles or under 
the current Statement of 
Principles, excepting those 
resulting from enterprise 
agreements, are not to be 
used to offset arbitrated 
safety net adjustments." 

(1 ) the effective use of 
facilitative provisiona, 
in the manner described 
in the NatiOnal Wage 
Decision, 

(2) the effective use of 
majority clauses, In the 
manner described ia the 
NatiOnal Wage Decisionl 
and 

(E) that in addition to the 
clause referred to at 
3.2.6(a)(i1i), the award 
contains the following clausel 

"The rates of pay ia this 
award include the second S8 
per week arbitrated safety 
net adjustment payable under 
the (present decision). This 
second S8 per week arbitrated 
safety net edjustment may be 
offset to the extent of any 
wage incresse whether in the 
form of a registered 
agreement or an overavard 
payment reached at enterprise 
level since 1 November 1991, 
insofar as that wage increase 
has not previously been used 
to offset an arbitrated 
safety net adjustment. 
Increases made under previous 
State Wage Case principles or 
under the current Statement 
of Principles, 0xceptinq 
those resulting from 
enterprise agreements, are 
not to be used to offset 
arbitrated safety net 
adjustments ... 

Third Arbitrated Safety Net Ad1ustmept Third hrbitrated Safety Net hdjustment 

(i) &Pterprisft leyell a third $8 per 
week arbitrated safety net 
adjustment will be available, at 
enterprise level, from no earlier 
than (date of decision plus 12 
months), Subject to the following 
testSI 

(i) Epterprise leyell a third $8 per 
week arbitrated safety net 
adjustment viII be available, at 
enterprise level, from no earlier 
than (date), subject to the 
folloving testsl 
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net edjustment will be 
available. at enterprise 
level. from no earlier than 
22 September 1995. subject to 
the following testsl 

(A) that the award hOB been 
varied for tho first and 
socond $8 per week 
safety net adjustments I 

(B) that the union applicant 
has genuinely sought to 
reach an agreement with 
the employer but has 
been unsuccessfull 

(C) that there is no 
likelihood that. within 
a reasonable period. 
further conciliation or 

negotiation will result in an 
agreement covering the 
employees concernedl 

(D) that the employees 
concerned have not 
received the benefit of 
an arbitrated safety net 
adjustment in the 
previous 12 monthsl and 

(E) that the amount of the 
erbitrated safety net 
adjustment is reduced to 
the extent of any wage 
increese poyable since 1 
November 1991 pursuant 
to certified agreements. 
enterprise flexibility 
agreements or consent 
awards or award 
variations to give 
affact to enterprise 
8qreements l in so far 88 

that wage increase has 
not previously been used 
to offset an arbitrated 
safety net adjustment. 

(ii) Award levell a third $& per 
week arbitrated safety net 
adjustment will be available. 
at award level. from no 
earlier than 22 March 1996. 
subject to the following 
testsl 

16. 

eveilable. et enterprise 
level. from no eerlier than 
22 September 1995. subject to 
the following teatsl 

(A) that the award has been 
varied for the first and 
second $8 per week 
safety net adjustments I 

(B) that the union applicant 
has genuinely sought to 
reach aD agreement with 
the employer but has 
been unsuccessful/ 

(C) that there ia no 
likelihood that. within 
a reasonable period. 
further conciliation or 
negotiation vill result 
in an agreement covering 
the employees concernedl 

(D) that the employees 
concerned have not 
received the benefit of 
an arbitrated safety net 
adjustment in the 
previous 12 months I and 

(E) that the amount of the 
adjustment i8 reduced to 
the extent of any waqe 
increese payable since 1 
November 1991 pursuant 
to certified agreement •• 
enterprise flexibility 
agreements or consent 
awards or avard 
variations to give 
effect to enterprise 
agreements. insofar as 
that waqe increase has 
not previously been used 
to offset an arbitrated 
safety net adjustment. 
(The wordinq of this 
clause is subject to 
conaiderinq the MrIA 
case before the full 
bench of the AlaC). 

(ii) Award levell a third $8 per 
week adjustment vill be 
available. at award level. 
from no earlier than 22 March 
1996. subject to the 
following testsl 

(A) thet the award has been 
varied for the first and 
second $8 per week safety net 
adjustments I 

(B) that the union applicant has 
genuinely souqht to reach an 
aqreement with the employer 
but has been unsuccessfull 

(C) that there ls no likelihood 
that. within a reaaonablf 
period. further conciliation 
or neqotiation vill result in 
aD agreement covering the 
employees concerned/ 

(D) that the employees concerned 
have not received the benefit 
of an arbitrated safety net 
adjustment in the previous 12 
months/ and 

(E) that the amount of the 
arbitrated safety net 
adjustment ia reduced to the 
extent of any wage increase 
aa a result of aqreements 
reached at enterprise level 
since 1 November 1991. 
insofar as that wage increase 
has not previously been used 
to offset aD nrbitrated 
safety net adjustment. 

ii) Award levell a third $8 per week 
arbitrated safety net adjustment 
will be available. at award level. 
from no earlier than (date of 
decision plus 18 months). subject 
to the following testsl 

(A) that the ewerd haa been 
varied for the first and 
second S&"per week safety net 
adjustments I 

(B) that at least 12 months has 
elapsed between the second 
and third award level safety 
net increaseBl 

(C) thst the award has been 
varied to incorporate the 
outcome of any award review 
proceedings I 

(A) that the ewerd has been 
voried for the first and 
second $8 per week safety net 
adjustmentlll 

(B) that the union applicant has 
genuinely sought to reach an 
agreement with the employer 
but has been unsuccessful/ 

(C) that thero is no likelihood 
that. within a reasonable 
period. further conciliation 
or negotiation will result in 
an agreement covering the 
employees concerned/ 

(D) that the employees concerned 
have not received the benefit 
of an arbitrated safety net 
adjustment in the previous 12 
Mnthlll and 

(E) that the amount of the 
arbitrated safety net 
adjustment is reduced to the 
extent of any wllge increase 
whether in the form of a 
reqistered agreement or an 
overavard payment. reached at 
enterprise level since 1 
November 1991. insofer as 
that waqe increase has not 
previously been used to 
offset an arbitrated safety 
net adjustment. 

ii) Award levell a third $8 per week 
arbitrated safety net adjustment 
will be available. at award level. 
from no earlier than (date). 
subject to the following testsl 

(A) that the award has been 
varied for the first and 
second S8 per week safety net 
adjustmentlll 

(8) that at least 12 months has 
elapsed between the second 
and third award level safety 
net increases I 

(C) that the award has been 
varied to incorporate the 
outcome of any award review 
proceedinq81 

-.J 
VI 

~ 
:> 

~ 

~ 
~ 

I 
I 
~ 

0\ -



(A) that the award has been 
varied for the first and 
second $8 per week 
safety net adjustments I 

(B) that at least 12 months 
has elapsed between the 
second and third award 
level safety net 
increases I 

(C) that the award has been 
varied to incorporate 
the outcome of the 
August 1995 proceedinqsl 
and 

(D) thet in addition to the 
clauses referred to at 
3.2.6(a)(iii) and 
3.2.6(b)(ii)(E), the 
award contains the 
followinq clausel 

"The rat"s of pay in this award 
include the third $8 per week 
arbitrated safety net adjustment 
payable under th" September 1994 
decision. (Print L5300) This third 
$8 per week arbitrated safety net 
adjustment may be offset to the 
extent of any waqe increase 
payable since 1 Kovember 1991 
pursuant to certified aqreements, 
enterprise flexibility aqreementa 
or consent awards or award 
variations to qive effect to 
enterprise aqreements, insofar as 
that'vaqe increase has not 
previously been uBed to offset an 
arbitrated safety net adjustment. 
Increases made under previous 
National Kaqe Case principles or 
under the current Statement of 
PrinCiples, exceptinq those 
reaultinq from enterprise 
aqreements, are not to be used to 
offset arbitrated safety net 
adjustments." 

Form of Orders 

(d) (i) A safety net adjustment at 
enterprise level should be 
specified in an appendix to 
the award. 

17. 

(A) that the award haa been 
varied for the first and 
second $8 per week 
safety net adjustments I 

(B) that at least 12 months 
ha. elapsed between the 
second and third sward 
level safety net 
increases I 

(C) that the award haD been 
varied to incorporate 
the outcome of the 
August 1995 proceedinqsl 
and 

(D) that in addition to the 
clauaea referred to at 
3.2.6(a)(iii) and 
3.2.6(b)(ii)(E), the 
award contain. the 
following clauBal 

"The rates of pay in this sward 
include the third $8 per week 
arbitrated Bafety net adjustment 
payable under the September 1994 
decision. (Print L5300) Th1. third 
$8 per week arbitrated safety net 
adjustment may be offset to the 
extent of any wage increase 
payable a1nce 1 Kovember 1991 
pursuant agreementa at the 
enterprile level, insofar as that 
waqe iDcreale has not previously 
been used to offset an arbitrated 
safety net adjustment. Increasea 
made under previous State Kaqe 
Case principles or under the 
current Statement of PrinCiples, 
exceptinq those reaultinq from 
enterpri.e aqreementa, are Dot to 
be used to offset arbitrated 
sefety net ~djustmenta.· 

rom of Orders 

(d) (i) An adjustment at enterprise 
level should be specified in 
an appendix to the award. 

(D) that in addition to the 
clauses referred to at 
3.2.6(a)(iii) and 
3.2.6(b)(ii)(E), the award 
contains the followinq clausel 

"Tbe rete a of pay in this award 
include the third $8 per week 
arbitrated safety net adjustment 
payable under the (present 
decision). This third S8 per week 
arbitrated safety net adjustment 
may be offset to the extent o~ any 
waqe increase aa a result of 
aqreementa reeched et enterprise 
level, since 1 Kovember 1991, 
insofar as that waqe increase has 
not previously been used to offset 
aD arbitrated safety net 
adjustment. Increases made under 
previous State Waqe Caae 
principle. or under the current 
Statement of Principles, exceptinq 
those reaultinq from enterprise 
aqreementa, are not to be used to 
offset arbitrated safety net 
adjustments." 

Form of Orders 

(d) (i) A Bafety net adjustment at 
eptetor!,e leyel ahould be 
opecified in aD appendix to 
the avard. 

(ii) a Dafety net adjustment at 
award level should specify as 
a separate "arbitrated Gafety 
net" amount for each 
clasaificatioD in the award. 
Where the minimum rateD 
adjustment process in an 
award haa been completed, the 
Commission may consider an 
application for the base 
rate, supplementery payment 
and arbitrated safety net 
adjustment to be combined 80 
that the award specifies only 

(D) that in addltioa to the 
clausea referred to at 
3.2.6(a)(111) and 
3.2.6(b)(1i)(S), the award 
containa the followinq clausel 

"The ratel of pay in this award 
include the third $8 per week 
arbitrated safety net adjustment 
payable under the (present 
decision). This third $8 per week 
arbitrated safety net adjustment 
may be offset to the e:tent of any 
waqe increase whether in tha fom 
of a roqiatered agreement or an 
overaward payment, mince 1 
Kovember 1991, insofar as that 
waqe increase has not previously 
been used to offset an arbitrated 
safety net adjustmeat. Increases 
made under previous State Waqe 
Cale prinCiples or under the 
current Statement of Principles, 
exceptinq those resultinq from 
enterpr1se agreements, are not to 
be used to offaet arbitrated 
safety net adjustments." 

Form of OrdeCl! 

(d) (i) A safety net adjustment at 
enterprise level should be 
spec1fied in an appendi: to 
the award. 

(ii) A safety net adjustment at 
award leyel should specify a 
.eparate "arbitrated safety 
net" amount for each 
classification in the avard. 

(iii) An order providing for an 
award level safety net 
adjustment ahall alao prov1de 
for the relevant offsettinq 
clause to be inaerted into 
the award [aee 3.2.6(a)(i11), 
3.2.G(b)(ii)(B) and 
3.2.6(c)(ii)(D»). 
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(ii) A safety net adjustment at 
award level should specify a 
separate "arbitrated safety 
net" amount for each 
classification in the award. 
Where the minimum rates 
adjustment process in an 
award had been completed, the 
Commission may consider an 
application for the base 
rate, supplementary payment 
and arbitrated safety net 
adjustment to be combined 80 

that the swsrd specifies only 
the total minimum rate for 
each classification. 

(iii) Where the minimum rates 
adjustment process has not 
been completed, the safety 
net adjustment may be taken 
into account in determinlnq 
the size and phasinq in of a 
minimum rates adjustment. 

(iv) An order providinq for an 
award level safety net 
adjustment shall alBo provide 
for the relevant offsottinq 
clause to be inserted into 
the award [see 3.2.6(a)(iii), 
3.2.6(b)(ii)(E) and 
3.2.6(c)(ii)(D)]. 

3.3 Making and Varying an Award Aboye 
or Below the Safety Net 

Generally.an application to make or 
vary a minimum or paid rates award for 
wages and/or conditions above or below 
the award oafety net shall be referred 
to the President for consideration as 
a special case. A party seekinq a 
special Case must make an application 
pursuant to 8.107 supported by 
material justifyinq the matter beinq 
dealt with as a special case. It will 
then be a matter for the President to 
decide whether it is to be dealt with 
by a Full Bench. Exceptions to this 
process are applications which fall 
within the provisions in the Statement 
of Principles dealinq with a Consent 
Award or Award Variation to Give 
Effect to an Enterprise Agreement and 

111. 

(ii) The adjustment at award level 
should be specified a8 a 
separate amount for each 
classification in the award. 

(iii) Where the mln~um rates 
adjustment process has not 
been completed, the 
adjustment under this 
Principle may be taken into 
account in determininq the 
sise and phasin9 in of a 
minimum ratea adjustment. 

(iv) An order providinq for an 
award level adjustment shall 
also provide for the relevant 
offsettinq clause to be 
inserted into the award [see 
3.2.6(a)(i!i), 
3.a.6(b)(!i)(E) and 
3.2.6(c)(il)(D»). 

3.3 Making and varying an Award By 
Applications that are Inconpistent 
with 3.2 

Generally an application to make or 
vary a minimum or paid rates award for 
waqes end/or conditions contrary to 
3.2 shall be referred to the Chief 
Commissioner for consideration a8 a 
special case. A party seekinq a 
special case must justify the matter 
be1nq dealt with as a special caBe. 
It will then be dealt with by a 
Commission in Court Session. 
Exceptions to this process are 
applications which fall within the 
provisions in the Statement of 
Principles dealin9 with a Consent 
Award or Award Variation to Give 
Effect to an Enterprisa Agreement end 
with a First Award end Extension to en 
Existinq Award. 

the total minimum rate for 
each Classification. 

(iil) Where the minimum rates 
adjustment process has not 
been completed, the safaty 
net adjustment under this 
Principle may be taken into 
account in determining the 
sise and phasin9 in of a 
minimum rates adjustmont. 

(iv) An order providing for an 
award level safety net 
adjustment shall also provide 
for the relevant offsetting 
clause to be inserted into 
the award [see 3.2.6(a)(iil), 
3.2.6(c)(2)(D) and 
3.2.6(c)(i!)(D»). 

(v) an Order under (d)(iv) shall 
cancel all appendices to the 
award under (4)(i) vhich 
relate to the maiety net 
increase to which the Order 
refers. 

3.3 Special Cases 

Except for the circumstances in 2.1 
and subject to 3.2, an application to 
make or vary an avard for wages and/or 
conditions above Or below the award 
safety net shall be referred to the 
Chief Commissioner for consideration 
as a special case. It would then be a 
matter for the Chief Commissioner to 
decide whether it is to be dealt with 
by a Commission in Court Session. 
Exceptions to this process are 
applications which fall within the 
provisions in the Statement of 
Principles dea11n9 with a Consent 
Award or Award Variation to Give 
Effect to an Enterprise Agreement end 
with a First Award and Extension to en 
Ex!stinq Award. 

In considerinq en application to make 
or vary a paid rate. award for waqes 
and/or conditions above or below the 
award safety net, the Commis8ion must 
ensure that any such paid rates award 
i8 consistent with these Principles. 

3.3 Making and Varying an Award Aboye 
or 8elow the Safety Het 

Generally an application to make or 
vary an award for wsges end/or 
conditions above or below the svard 
safety net shall be referred to the 
Chief Commissioner for consideration 
as a special case. It will then be a 
matter for the Chief Commissioner to 
decide whether it i8 to be dealt with 
by a Commission in Court Session. [In 
the alternative. the matter vill be 
dealt with by a Commission in Court 
Session]. Exceptions to this process 
are applications which fall within the 
provisions in the Statement of 
Principles dealing with Award or Award 
Variation to Give Effect to en 
Enterprise Agreement, with a First 
Award end Extension to an Existing 
Award, end with en Enterprise Award 
entered into by genuine consent. 

'I 
VI 

~ 
> ;... 
p 

~ 
j 
~ 

I 
~ 
~ 
~ 
~ 

$ 



with a first Award and Extension to an 
Existing Award. 

In considering an application to make 
or vary a paid rates award for wages 
and/or conditions above or below tho 
award safety net. the Commission must 
ensure that any such paid rates award 
sets 'fair and enforceable wages and 
conditions of employment that are 
maintained at a relevant level' 
[s.170SA]. 

(i) Considerations which may be 
relevant in determining such wages 
and/or conditions in a paid rates 
award arel 

(a) Ensuring it is suited to the 
efficient performance of work 
according to the needs of the 
particular industries and 
enterprises, while employees' 
interests are also properly 
taken into accountl 

(b) The market and the extent of 
restructuring and associated 
efficiency improvements I 

(c) That a range of rates may be 
introduced for 
classifications in the awardl 

(d) Skill and responsibilitYI 

(e) Recruitment and retentionl 

(f) The commitment of the parties 
at both national and 
corporate levell 

(g) That the rates fixed do not 
lead to wage adjustments 
elsewhere I 

(h) That in review of a paid 
rates award applying to a 
single enterprise/employer or 
a number of enterprisesl 
employers, consideration 
should be given to internal 
relativities, if necessary, 
by a process of collective 
review of all the paid rates 
awards applying only to the 
particular enterprisel 
employer or enterprises/ 

19. 

In considering an application to make 
or vary a paid rates award for wages 
and/or conditions contrary to 3.2, the 
Commission must ensure that any such 
paid rates award is consistent with 
these Principles, the Objects of this 
system and Annexure 1 Paid Rates 
Awards [Print L 4700 page 57]. 

(1) Considerations which may be 
relevant in determining such wages 
and/or conditions in a paid rates 
award arel 

(a) Ensuring it is suited to the 
efficient performance of work 
according to the needs of the 
particular industries and 
enterprises, while employees' 
interests are also properly 
taken into account I 

(b) The market and the extent of 
restructuring at the 
enterprise level and 
associated efficiency 
improvements I 

(c) That a range of rates may be 
intrOduced for 
classifications in the awardl 

(d) Skill and responsibilitYI 

(e) Recruitment and retention I 

(f) The commitment of the parties 
at both national and 
corporate levell 

(g) That the rates fixed do not 
lead to wage adjustments 
elsewherel 

(h) That in review of a paid 
rates award applying to a 
single enterprise/employer or 
a number of enterprises/ 
employers, consideration 
should be given to internal 
relativities, if necessary, 
by a process of collective 
review of all the paid rates 
awards applying only to the 
particular enterprise/ 
employer or enterprises/ 
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employers. Relevant factors 
in such a reviev are the 
particular circumstances of 
the enterprise/employer or 
enterprises/employers, 
including the particular 
market; and 

(i) That reliance on nexus itself 
provides no justification for 
a paid rates adjustment. 

(2) !'!here th e marllet i 
ponsideration th

S 
a ~I e following should 

(a) In the first instance, before any 
steps are taken to obtain 
information about the market, 
appropriate classifications and 
internal relativities should exist 
or be set for the vorkplace or 
sector concerned on the basis of 
skill and responsibility; 

(b) Market information should not be 
used to alter the internal 
relativities already set vithout 
good and sufficient reason and the 
onus must lie on any party seeking 
to alter those relativities to 
demonstrate good and sufficient 
grounds for alterationl 

(c) In some cases the relevant market 
vill be the local geographical 
market, although in other cases 
national market considerations 
vill be relevant and the market 
may include the public sector; 

(d) When using informetion about 
market rates, of pay, care must be 
taken to ensure that the rates 
examined have been set for 
classifications vhich are 
comparable and that condition. of 
employment have been objectively 
taken into account I and 

(e) In obtaining information about 
market rates, the relevant 
consideration is the level of 
actual rates paid not the amounts 
of any increases in rates. 

20. 

employers. Relevant factors 
in such a reviev are the 
particular circumstances of 
the enterprise/employer or 
enterprises/employers, 
including the particular 
market; and 

(i) That reliance on nexuS itself 
provides no justification for 
a paid rates adjustment. 

(2) Wher, th, rna POnQideratio!k~ In a ~I ' following ahould 

(a) In the first instance, before any 
steps are taken to obtain 
information about the market, 
appropriate classifications and 
internal relativitles should exist 
or be set for the workplace or 
sector concerned on the basis of 
skill and responsibility; 

(b) Market information should not be 
used to alter the internal 
relativities already Bet without 
good and sufficient reason and the 
onus must lie on any party Bee king 
to alter those relativities to 
demonstrate good and sufficient 
grounds for alterationl 

(c) In some eases the relevant market 
vill be the local geographical 
market, although in other caBel 
national market considerations 
vill be relevant and the market 
may include the public sectorl 

(d) When using information about 
market rates of pay, care must be 
taken to ensure that the rates 
examined have been eet for 
classifications which are 
comparable and that conditions of 
employment have been objectively 
taken into account1 and 

(e) In obtaining information about 
market rates, the relevant 
consideration is the level of 
actual rates paid not the amounts 
of any increases in rates. 
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3.4 [trat Award and Extension to an 
Existing Award 

(1) The following shall apply to the 
making of a first award and an 
extension to an existing awardl 

(a) Whera the circumstances require, a 
first award will be made a8 an 
interim award. In making an 
interim award the long established 
principles shall apply. That is, 
prima facie the main consideration 
ia the existing rates and 
conditions. It is open to the 
parties to argue for exceptions to 
the prima facie position where 
changes were recently made 
unilaterally to pre-existing rates 
and conditions and there vas not 
genuine consent to such changes, 
other than changes made by a State 
industrial authority as defined in 
the Act. 

(b) In the making of a first award, 
other than an interim award, the 
main consideration shall be that 
the award meets the needs of the 
particular industry or enterprise 
while ensuring that employees' 
interests are also properly taken 
into account. Structural 
efficiency considerations shall 
apply in the making of such an 
award. 

(c) In the extension of an existing 
award to new work or to award-free 
work the rates applicable to such 
work will be assessed by reference 
to the value of work already 
covered by the award, providing 
structural efficiency 
considerations including the 
minimum rates adjustment 
provisions where relevant have 
been applied to the award. 

(d) Additional matters which must be 
considered when making a first 
paid rates award (whether interim 
or not) include I 

(i) whether the wages and 
conditions of employment of 
the employees concerned have 
customarily been determined 
by a paid rates award/ 

21. 

3.4 First Award and lXtension to an 
Edstina Award 

(1) The following shall apply to the 
making of a first award and an 
extension to an existing award I 

(a) In the making of a first award, 
the main consideration shall he 
that the award meets the needs of 
the particular industry or 
enterprise while ensuring that 
employees' interests are also 
proparly taken into account. 
Structural efficiency 
considerations shall apply in the 
making of such an award. 

(b) In the extension of an exiating 
award to new work or to sward-free 
work the rates applicable to such 
work will be aosessed by reference 
to the value of work already 
covered by the award, providing 
structural efficiency 
considerations including the 
minimum rates sdjustment 
provisions where relevant have 
been applied to the award. 

(c) Additional matters which must be 
considered when making a first 
paid rates sward includel 

(i) "wbether the wsg88 and 
conditions of employment of 
the employees concerned have 
customarily been determined 
by a paid rates award/ 

(ii) the appropriate parties to 
the eward hearing in mind 
that a paid rates award is 
most appropriately framed on 
the basis of limited coverege/ 

(iii) that such an award sbould 
generally cover all important 
aspects of the employment 
relationship considered 
appropriate for award 
regulation. However, the 
precise content and coverage 
of a paid rates award will be 
affected by the 
comprehensiveness of any 
industrial agreement applying 
in conjunction with the award. 

3.4 First Award and Extension to an 
Existiag Ayud 

(1) The following shall apply to the 
making of a first award and an 
extension to an existing awardl 

(a) In the making of a first award, 
the main consideration shall be 
that the award meets the needs of 
the particular industry or 
enterprise while ensuring that 
employees' interests are a180 l 

properly taken into account. 
Structural efficiency 
considerations shall apply in the 
making of such an award. 

(b) In the extension of an existing 
eward to new work or to award-free 
work the rates epplicable to such 
work will be asses8ed by reference 
to the value of work already 
covered by the award, providing 
structural efficiency 
considerations including the 
minimum rates adjustment 
provisions where relevant have 
been applied to the award. 

(c) Additional matters which must be 
considered when making a first 
paid rates award include I 

(i) whether the wages and 
conditions of employment of 
the employees concerned have 
customarily been determined 
hy a paid rates award/ 

(ii) the appropriate parties to 
the award bearing in mind 
that a paid rates award is 
moet appropriately framed on 
the basia of limited coverage/ 

(iii) that such an award should 
generally cover all important 
aspects of the employment 
relationship considered 
appropriate for award 
regulation. However, the 
precise content and coverage 
of a paid rates award will be 
affected by the 
comprehensiveness of any 
industrial agreement applying 
in conjunction with the award. 

3.4 [irst Award snd Extension to an 
Existing Aword 

(1) The following apply to the making 
of a first award and an extension 
to an existing award I 

(a) Where the cirCUMstances require, a 
firat sward will be made as an 
interim award. In making an 
interim award the long established 
principles shall apply. That is. 
prima facie the main consideration 
ia the existing rates and 
conditions. It ia open to the 
parties to argue for exceptiona to 
the prima facie position wbere 
change a vere recently made 
unilaterally to pre-existing rates 
and conditions and there WAS not 
genuine consent to such changes. 

(b) In the making of a first award. 
other than an interim award, the 
main consideration shall be that 
the award meets the needs of the 
particular industry or onterprio6 
while ensuring that employees' 
interests are alao properly taken 
into account. Structural 
efficiency considerations shall 
apply in the making of such an 
award. 

(c) In the extension of an existing 
award to new work or to award-free 
work the rates applicable to such 
work vill be assessed by reference 
to the value of work already 
covered by the award, providing 
structural efficiency 
considerations have been applied 
to the award. 
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(ii) the appropriate parties to 
the award bearing in mind 
that a paid rates award ie 
most appropriately framed on 
the basis of limited coversgel 

(iii) that such an award ohould 
generally cover all important 
aspecta of the employment 
relationship considered 
appropriate for award 
re9"lation. Bovever, the 
precise content and coverage 
of a paid rates award vill be 
affected by the 
comprehensiveness of any 
certified agreement or 
enterprise flexibility 
agreement applying in 
conjunction with the award 
and whether or not such an 
award has resulted from an 
exercise of the Commission'. 
powers under s.110PPI 

(iv) that wages and conditions of 
employment in a paid rates 
award are to be fair and 
enforceable and maintained at 
a recent level. 
Considerations that may be 
relevant to the determination 
of such wagos and conditions 
arel 

(A) ensuring it io ouited to 
the efficient 
performance of work 
according to the needs 
of the particular 
industries and 
enterprises, while 
employees' interests are 
also properly taken into 
account, 

(B) the market and the 
extent of restructuring 
and associated 
efficiency improvements, 

(C) that a range of rates 
may be introduced for 
classifications in the 
award, 

(D) skill and responsibility, 

(E) recruitmeat and 
retentionl 

22. 

(iv) that wages and conditions of 
employment in a paid rates 
award are consistent with 
these Principles and the 
objects of the Act and this 
wage system. Consideretions 
that may be relevant to the 
determination of such wages 
and conditions arel 

(A) ensuring it is suited to 
the efficient 
performance of work 
according to the needs 
of the particular 
industries and 
enterprises, while 
employees' interests are 
alao properly taken into 
eccountl 

(B) the marlcet and the 
extent of restructuring 
and associated 
efficiency improvements I 

(C) that a range of rates 
may be introduced for 
classifications in the 
ewardl 

(0) skill and responsibilitYI 

(E) recruitment and 
retention, 

(F) that the rates fixed do 
not lead to wage 
adjustments elsewherel 

(v) that the award should specify 
the classification prescribed 
in the relevant minimum rates 
award on which the paid rate 
prescribed for the key 
classification in the award 
is calculatedl 

(vi) the need for the parties to 
give a commitment that they 
will maintain the integrity 
of the paid rates award. 
(The Commission may convert 
into a minimum rates eward a 
paid rates award which Ceases 
to be maintained as a true 
paid rates award. The 
conversion of a lapsed paid 
rates ""'. ··d into " minimum 

(Iv) that wages and conditions of 
employment in a paid rates 
award are consistent with 
these Principles and the 
objects of the Act and this 
wage system. Considerations 
that may be relevant to the 
determination of such wages 
and conditions arel 

(A) ensuring it is suited to 
the efficient 
performance of work , 
according to the needs 
of the particular 
industries and 
enterprises, while 
employees' interests are 
also properly taken into 
account I 

(11) the market and the 
extent of restructuring 
and aSllociated 
efficiency improvements I 

(C) that a range of rates 
may be introduced for 
classifications in the 
awardl 

(0) skill and responsibilitYI 

(E) recruitment and 
retentionl 

(F) that the rates fixed do 
not lead to wage 
adjustments elsewherel 

(v) that the award should specify 
the classification prescribed 
in the relevant minimum rate. 
award on which the paid rate 
prescribed for the key 
classification in the award 
is calculatedl 

(vi) the need for the parties to 
9ive " commitment that they 
will maintain the integrity 
of the paid rates avard. 
(The Commission may convert 
into a minimum rates award a 
paid rates award which CeaSGS 
to be maintained as a true 
paid rates award. The 
conversion of a lapsed paid 
rates eward into a minimum 
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(V) the commitment of the 
parties at both national 
and corporate levell and 

(G) that the rates fixed do 
not lead to wage 
adjustments elsewhere/ 

(v) that the award should specify 
the classification prescribed 
in the relevant minimum rates 
award on which the paid rate 
prescribed for the key 
classification in the award 
is calculated I 

(vi) the need for the parties to 
give a commitment that they 
will maintain the integrity 
of the paid rates award. 
(The Commission may convert 
into a minimum rates award a 
paid rates award which ceases 
to be maintained as a true 
paid rates eward. The 
conversion of a lapsed paid 
rates award into a minimum 
rates award vill involve the 
evaluetion of classifications 
in it by comparison vith 
similar classifications in 
other minimum rates awards). 

(2) Where the market is a 
consideration the following should 
applyl 

(a) In the first instance. before 
any steps are taken to obtain 
information about the market. 
eppropriate classifications 
and internal relativities 
should exist or be Bet for 
the workplace or sector 
concerned on the bssis of 
skill and responsibilitYI 

(b) Market information should not 
be used to alter the internal 
relativities already set 
without good and sufficient 
reason and the onus must lie 
on any party seeking to alter 
those relativities to 
demonstrate good and 
aufficient grounds for 
alterationl 

23. 

rates avard vill involve the 
evaluation of classifications 
in it by compariaon with 
similar classifications in 
other minimum rates awards). 

(2) Where the market is a 
consideration the conditions 
outlined in 3.3 (2) vill applYI 

rates award vill involve the 
evaluation of classifications 
in it by comparison vith 
similar classifications in 
other minimum rates awards). 

(2) Where the market is a 
consideration the conditions 
outlined in 3.3 (2) vill apply I 
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(c) In some eases the relevant 
market will be the local 
geographical market, although 
in other cases netional 
market considerations uill be 
relevant and the market mey 
include the public sectorl 

(d) When using information about 
market rates of pay, care 
must be taken to ensure that 
the rates e:amined have been 
set for classifications which 
are comparable and that 
conditions of employment have 
been objectively taken lnto 
account I and 

(e) In obtaining information 
about market rates, the 
relevant consideration is the 
level of actual rates paid 
not the amounts of any 
increases in rate •• 

3.5 Economic Incepacity 

key respondent or group of respondents 
to an award may apply to reduce and/or 
postpone the application of any 
increase in labour coats determined 
under this Statement of Principles on 
the ground of very serious or extreme 
economic edversity. The merit of SUCh 
epplication Shall be determined in the 
light of the particular circumstances 
of each case and any material relating 
thereto shall b,e rigorously tested. A 
party making such an application must 
make and justify an application 
pursuant to s.107. It vill then be a 
matter for the President to decide 
whether it should be dealt vith by a 
Full Bench. 

4. DURATION 

This Statement of Principles is 
intended to operate until 1 July 1996. 

24. 

3.5 Economic Incapacity 

key respondent or group of respondents 
to an awnrd may apply to reduce and/or 
postpone the application of any 
increase in labour costa determined 
under this Statement of Principles on 
the ground of very seriouB or extreme 
economic adversity. The merit of such 
application shall be determined in the 
light of the particular circumstances 
of each case and any material relating 
thereto shall be rigorously tested. 

It will then be a matter for the Chief 
Commissioner to decide if it should be 
dealt with by a Commission in Court 
Session. 

... DURATION 

This Statement of PrinCiples will 
operate until replaced. 

3.5 Economic Incapacity 

Any respondent or group of respondents 
to an award may apply to reduce and/or 
poatpone the application of any 
increase in labour costs determined 
under this Statement of Principles on 
the 9round of very serious or extreme 
economic adversity. The merit of suCh 
application shall be determined in the 
light of the particular circumstances 
of each case and any material relating 
thereto shall be rigorously tested. A 
party making such an application must 
make and justify an application as a 
special case. 

4. DURATIOI! 

Thia Statement of PrinCiples will 
operate until replaced. 

3.5 Economic Incapacity 

Any respondent or group of respondent. 
to an award may apply to reduce and/or 
postpone the application of any 
increase in labour costs determined 
under this Statement of Principles on 
the ground of very serious or extreme 
economic adversity. The merit of such 
application shall be determined in the 
light of the particular circumstances 
of each case and any material releting 
thereto shall be rigorOUSly tested. 
It vill then be a matter for the Chief 
Commissioner to decide whether it 
should be dealt with by a Commission 
in Court Session. 

4. PURAIIOI! 

This Statement of Principles ia 
intended to operate until 1 July 1996. 
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Attachment 2 
This document summaries submissions presented to the 

Commission from persons and organisations from whom the 
Commission is required to extend the opportunity to be 
heard pursuant to Section 50(10) of the Act. It covers the 
support that was forthcoming for the Commission to give 
effect to the National Wage Decision, the difficulties 
inherent in transposing the wage fixing system to the 
legislative framework under the Industrial Relations Act 
1979 and the issues associated with the administration of the 
wage fixing system in this State. 

The Minister's Position 
The substance of the National Wage Decision to which 

effect must be given by this Commission (unless it is 
satisfied there are good reasons for so not doing) is: 

(1) " ... to maintain awards through periodic $8.00 
increases to the rates of wages under awards". 
(This is the aspect of the National Wage Decision 
that meets the statutory definition for the purpose 
of Section 51(1) of the Act); 

(2) "... to promote enterprise bargaining by making 
adjustments compatible with maintaining an in
centive for bargaining and at least to the extent 
that that is reflected in rates for wages that is a 
national wage decision'; 

(3) to promote consistency in that approach through 
the use of Wage Fixing Principles; and 

(4) through the continued commitment to Wage 
Fixing Principles, the facilitation of the review of 
awards and subsequent $8.00 adjustments. 

Although the Full Bench of the Australian Industrial 
Relations Commission has reiterated some of the provisions 
of its own statutory process in the National Wage Decision, 
they do not become the substance of the decision to which 
this Commission has to give effect. The notion of the 
"Award Safety Net" and the "No Disadvantage Test" are 
part of the statutory obligation on the Australian Industrial 
Relations Commission. They are not part of the substance 
of the National Wage Decision as they were not developed 
as a consequence of the Australian Industrial Relations 
Commission's independent exercise of its mind. In express
ing these concepts it was merely reflecting the statutory 
reality under which it was operating. Section 51 cannot be 
a vehicle to legislate in Western Australia in terms of the 
Federal Act. Those provisions cannot take on the character 
of the substance of the decision (and therefore matters to 
which effect must be given) merely because of their 
association with those aspects of the decision which satisfy 
the statutory definition of Section 51 (l). 

The Western Australian Industrial Relations Commission 
"is not obliged to follow slavishly the words of the Federal 
Commission but indeed is entitled to adopt and give effect 
to its own principles consistent with that part of the words 
of the National Decision which meet the statutory definition 
and also properly characterises substance." (Transcript p 
13). 

The Western Australian Industrial Relations Commission 
should give effect to the substance of the National Wage 
Decision within the legislative framework that applies to 
Western Australia (and this is not limited to the Industrial 
Act 1979). 

The Minister's submission seeks an outcome which will 
achieve the following five objectives: 

(1) The course proposed for giving effect to the 
National Wage Decision is sustainable when 
considered in the context of State legislation 
including the requirement under Section 51 and 
the role of the Minimum Conditions of Employ
ment Act. 

(2) The Statement of Principles will ensure that the 
wage system plays a role in minimising increases 
in labour costs and their associated economic 
impact. 

(3) The movement in award rates of pay are co
ordinated and minimised to provide an incentive 
for bargaining at the enterprise level. 

(4) The Wage Fixing Principles are retained to avoid 
creating uncertainty in the Wage Fixing system in 
this State. 

(5) Employees covered by State Awards are treated 
no less favourably than employees covered by 
Federal Awards within the context of the Western 
Australian legislative framework. 

In considering whether there is good reason not to give 
effect to the National Wage Decision, the Minister submits 
that the matters which should be taken into account are the 
economy of Western Australia, the industrial consequences 
of not adopting the National Wage Decision and the 
legislative framework in this State. First, it is submitted that 
the state of the Western Australian economy is not 
sufficiently distinguishable from the National economy to 
justify a different course. Next, the consequence for 
employees covered by State Awards being treated differ
ently from those under Federal Awards is a relevant 
consideration. To the extent that effect can be given to the 
National Wage Decision within the legislative framework 
of Western Australia's statutes, any consequences arising 
from award coverage should be avoided. Finally, although 
the legislative framework in Western Australia is substan
tially different, it is the Minister's view that the differences 
can still be accommodated and effect given to the substance 
of the National Wage Decision. 

The structure of the Statement of Principles proposed by 
the Minister to give effect to the National Wage Decision 
generally follows that issued by the Australian Industrial 
Relations Commission. Provision is made for three "Arbi
trated General Wage Adjustments" of $8.00 to apply to 
awards generally (in line with the requirement of Section 
51(1) of the Act). 

In place of the recitation of the statutory objectives of the 
Industrial Relations Act (1988)(Cwlth.) with respect to the 
promotion of enterprise bargaining within an award system 
which provides a safety net of secure, relevant and 
consistent wages and conditions of employment, the 
Minister's proposal formulates a set of objectives for the 
State Wage System. These are to: 

"1. Encourage bargaining at the enterprise level; 
2. Maintain an orderly approach to wage determina

tion in the award system. 
3. Avoid creating uncertainty in the Wage Fixing 

system; and 
4. Ensure that the Wage Fixing system plays its part 

in facilitating sustainable employment growth and 
the maintenance of low inflation." 

The "award system" (in its narrowest sense) is available 
to parties unable or unwilling to reach agreement the 
enterprise level. This is as far as the notion of a safety net 
of rates and conditions goes under the Minister's proposal. 

Awards (and industrial agreements) do not provide a floor 
or safety net below which an enterprise agreement cannot 
be entered into. There is no provision for a "no disadvantage 
test" which applies to certified agreements and enterprise 
flexibility agreements under the Federal Act. The Minimum 
Conditions of Employment Act is intended to provide the 
safety net underpinning enterprise bargaining in Western 
Australia. 

The proposed Statement of Principles identifies that the 
Commission will facilitate enterprise bargaining by concili
ation (and where necessary issuing orders to facilitate 
agreement and to promote the efficient conduct of negotia
tions). Furthermore, the Commission will arbitrate at the 
invitation of the parties engaged in enterprise bargaining and 
where the public interest is threatened will exercise its 
"arbitral powers pursuant to the Act." Provision is also 
made for the Commission's consideration of "special 
cases" arising from a failure of the parties to reach an 
enterprise agreement. However, the identification of matters 
referred as special cases is dependent upon the Chief 
Commissioner considering and ensuring that the matter is 
special and isolated, that there is no risk of flow-on, that it 
is consistent with Structural Efficiency and whether it is in 
the public interest for the matter to be heard as a special case. 
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In these cases, "public interest" is to be considered in the 
context of the objects of the system (as expressed in the 
Statement of Principles), the increases available under the 
system and the objects of the Act." In this regard the 
proposed Statement of Principles is significantly different 
from that which issued under the National Wage Decision. 
The Minister's proposal deletes reference to any process to 
review awards and seeks to encourage the inclusion of 
facilitative provisions in awards with priority being at the 
enterprise level. 

Provision is made for the circumstance where parties bound 
by an award wish to have an award made or varied to give effect 
to their enterprise agreement rather than having it registered as 
an industrial agreement. As with the National Wage Decision 
it is proposed that the parties will have to satisfy the 
Commission that an award or variation should he made rather 
than the registration of their bargain as an industrial agreement. 
While the Minister's proposal generally reflects the require
ments set out giving effect to a consent award or award variation 
in the National Wage Decision, (except for the "no disadvan
tage test"), the additional requirements of a special case for 
groups of enterprises are imposed whereby the Chief Commis
sioner has to consider and ensure the same factors are met as 
when arbitration is embarked upon in the context of enterprise 
bargaining. The provision concludes with the requirement that 
if an award or variation to give effect to the enterprise 
agreement does not meet the tests required of a special case then 
"the matter will need to meet the tests of these Principles". 

Thrning now to the award system, as distinct from the 
enterprise bargain facet of the Statement of Principles; in the 
absence of the Award Safety Net and the obligation under 
the Federal Act to ensure that employees are protected by 
awards that are maintained at a relevant level, the Minister 
proposes that the State awards may, on application, be 
reviewed and adjusted from "time-to-time consistent with 
State Wage Decisions". However, no mechanism is set 
down for this to occur. 

The availability of claims which go to adjustments under 
previous State Wage Decisions Le Structural Efficiency 
Principle Adjustments and Minimum Rates Adjustments are 
provided for in the Minister's proposal. However, the 
provisions in the National Wage Decision for the base rate 
and supplementary payment to be combined following the 
completion of the Minimum Rates Adjustment process has 
been deleted in the proposed Statement of Principles. The 
Minister expresses the view that he is not convinced of the 
benefits of such an arrangement. The recognition accorded 
"test case standards" enables these matters to be deter
mined as a special case. 

Under the Minister's proposal, work value changes in 
Minimum Rates awards will not be considered until the 
Minimum Rates Adjustment process has been completed. 

The .. Arbitrated Safety Net Adjustments" under the 
National Wage Decision have been retitled .. Arbitrated 
General Wage Adjustments" and "State Wage Increases". 
The second adjustment has been amended under the 
Minister's proposal by: 

(a) replacing dates relating to Federal decisions with 
those corresponding to State decisions; 

(b) replacing reference to Section 113A and B (of the 
Federal Act) with reference to a proposed enter
prise flexibility clause: 

ENTERPRISE FLEXffiILITY 
This clause establishes a process for 

agreements to be negotiated at the enterprise 
or workplace level about how the award, as 
it relates to the enterprise or workplace 
concerned, could be varied to enable the 
enterprise or workplace to operate more 
efficiently, according to its particular needs. 

The process will be as follows: 
1. The employer and those employees who 

may he affected by the agreement must 
agree upon a process for negotiation, 
including if appropriate a negotiating 
committee with authorised representa-

tive(s) of the employer and the employees. 
Employees are entitled to consult with and 
he represented by a union which is party 
to this award, provided they are members 
of that union. However, it is not essential 
that employees he represented in the 
negotiations by a union; 

2. Before the agreement is fmalised all 
employees who may be affected by it 
must be given a full copy, and the 
employer must explain the effect of the 
agreement and the consequences of its 
approval by the Commission; 

3. The agreement must be in writing, and 
signed by the authorised representa
tive(s) of the employer and employees. 

4. The employer must, within 14 days of 
the agreement being signed, fIle with 
the Commission an application to vary 
this award to reflect the agreement. 
Each organisation of employees that is 
party to the award is entitled to be heard. 
However, the Commission must not 
refuse to vary the award merely because 
an organisation refuses to agree or 
consent to the variation, if the Commis
sion is satisfied that the refusal is 
unreasonable. 

5. The agreement shall constitute an award 
variation and shall be incorporated as a 
schedule of this award. The variation 
shall take precedence over any provi
sion of the award to the extent of any 
inconsistency. " 

(Exhibit Minister 4) 
(c) indicating that the award should be reviewed to 

ensure that it allows for facilitative provisions and 
majority clauses, and other outcomes consistent 
with the National Wage Decision rather than 
making reference to Section 150A review of 
awards. 

Provision for making and varying awards by applications 
that are inconsistent with adjustments available under 
previous State Wage Decisions, on adjustments allowed 
under the proposed 'Statement of Principles' are to be dealt 
with as Special Cases. A party seeking a Special Case must 
justify the matter being dealt with on that basis. The 
Minister proposes that "exceptions to this process are 
applications which fall within the provision in the Statement 
of Principles dealing with a consent award or award 
variation to give effect to an enterprise agreement and with 
a first award and extension to an existing award". In the 
absence of a recognition of the award safety net, adjustments 
to Paid Rates awards coming within the scope of Special 
Cases must be "consistent with these Principles and the 
objects of this system". 

In the proposed Statement of Principles reference to 
"interim awards" has been deleted from the 'First Award 
and Extensions to an Existing Award' Principle set down in 
the National Wage Decision. Similarly the award safety net 
provisions has been replaced with the term that awards under 
this Principle are "to be consistent with these Principles and 
the object of the system". 

The availability of an "economic incapacity" to pay 
argument has been repeated in the proposed Statement of 
Principles. The Minister intends that this Wage Fixing 
system will operate until replaced. The National Wage 
Decision expresses an expectation that the Statement of 
Principles will operate until 1st July, 1996. 

In arguing for effect to be given to the National Wage 
Decision in the form of the proposed Statement of Principles 
the Minister submits the following: 

'" Wage Fixing Principles should continue to apply to 
bring consistency with the National Wage Decision 
and consistency with the way claims are treated in 
this State. 
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'" Retention of Wage Fixing Principles will aid the 
evolutionary process towards a system which contin
ues an equitable and rational award system with a 
primary focus on enterprise industrial relations. The 
Principles are consistent with the system of compul
sory arbitration, multi-respondent industry awards 
and occupational based awards. 

'" Wage Fixing Principles can best achieve the objec
tives identified in the proposed Statement of Princi
ples, that is: 

e to encourage the spread of enterprise bargain
ing to enhance workplace efficiency and 
competitiveness; 

e to maintain an orderly approach to wage 
determination in the 'mainstream award 
system'; 

e to avoid creating uncertainty in the Wage 
Fixing system and ensuring awards are 
relevant to the needs of industry and employ
ees; 

e to ensure that the State Wage Fixing system 
facilitates sustainable economic growth and 
Iow inflation; 

e in the absence of Wage Fixing Principles, the 
Commission would be forced to rely on 
comparative wage justice in dealing with 
wage claims equitably; 

e in the award system (as distinct from 
enterprise agreements) the Principles provide 
guidance in the way claims are to be 
addressed. The Act alone is insufficient for 
this purpose; 

e principles are necessary to assist the Com
mission, employers, governments, unions 
and employees to achieve stability and 
moderation in wage outcomes; 

e with common rule awards, it is important that 
award variations do not adversely impact on 
the operations of other enterprises. Principles 
assist in this regard; 

e principles will ensure that the separate 
streams of enterprise agreements and award 
determinations do not get confused. 

e Where structural efficiency exercises and 
minimum rates adjustments have not been 
completed principles will ensure that this is 
done so that awards can be modernised to 
meet the needs of industry and those of 
employees. Award rates will be stabilised 
and a reversion to comparative wage justice 
avoided. 

• principles will control claims for unrealistic 
award outcomes. If that was to occur there 
would be a disincentive for enterprise bar
gaining. 

• if Wage Fixing Principles were replaced with 
guidelines that would "give the wrong 
signals to parties in the workplace". "It 
would suggest that controls have been lifted 
and that a well planned campaign will 
achieve wage increases" (Transcript p 38). 

Under the proposed Statement of Principles the Minister 
submits that the process of conciliation and where necessary 
arbitration is enhanced. With reference to the "public 
interest" in the context of enterprise bargaining, another 
dimension has been given to this aspect of the Wages 
System. Similarly the role of arbitration has been extended 
with the availability of the use of those powers at the 
invitation of the parties engaged in enterprise bargaining and 
when a special case can be presented. The availability of 
powers under Section 32 and Section 44 in the enterprise 
bargaining environment make it clear that there is an 
imperative to negotiate. This is seen by the Minister to be 
broader then the requirement to "bargain in good faith" 
under the Federal Act and National Wage Decision. 

An issue which has caused concern, particularly in the 
public sector, has been that of Paid Rates awards. The 
Minister considers that the issues have now been addressed 
in the National Wage Decision. The integrity of Paid Rates 
awards can be ascertained by the inclusion of all important 
wages and conditions that are relevant to award regulation. 
This allows a degree of subjectivity. 

The public sector in Western Australia no longer takes a 
"blanket position that all public sector awards are Paid 
Rates awards". The direction has been given that for an 
award to have paid rates status, the structure of the 
Engineering Trades (Government) Award is to be followed. 
In the absence of that the public sector award should be 
subjected to the Minimum Rates Adjustment process. The 
implications of this are an alignment of rates with industry 
awards. That can create difficulties. Public sector awards 
have functioned in a Paid Rates environment, and with few 
exceptions, the Minister considers that public sector rates of 
pay are higher than in private sector industry awards. 
However, it is suggested that for public sector operations 
now being confronted with "competitive tendering" it may 
be appropriate for management and employees to have the 
rates aligned with those in the private sector. 

Another issue which emerges in the debate as to whether 
or not the public sector awards should follow a Minimum 
Rates Adjustment format is the matter of wage increments. 
It is the Minister's view that Minimum Rates awards cannot 
include increments based on performance. Increments must 
be based on work value and skill definition. Paid Rates 
awards are considered different in that increments based on 
performance, as distinct from work value can be accommo
dated. However, there is no point in doing that in an 
organisation that does not have in place appropriate 
performance management systems to determine how em
ployees go through the structure. For this reason the Paid 
Rates structure remains a relevant option for the public 
sector. 

The prospect of wage increases in Paid Rates awards 
based on market rates is not available even though such rates 
are a relevant consideration. The Minister submits that "the 
market must be tied to restructuring". Furthermore, that 
must be tied to the enterprise (Transcript p 55). This 
overcomes any concerns about Paid Rates award getting 
preferential treatment over Minimum Rates Awards. It still 
gives flexibility to restructuring public sector Paid Rates 
awards in a way which is "not as tight as that in the 
Minimum Rates awards in terms of deftnition" (Transcript 
p 56). 

However, the Minister considers that it is difficult to 
conduct the debate as to whether awards in the public sector 
should be Paid Rates or Minimum Rates when the priority 
of the Wage System is on enterprise bargaining. 

Although provision has been made in the proposed 
Statement of Principles that "awards may, on application, 
be reviewed and adjusted from time-to-time consistent with 
State Wage Decisions" this is not intended to mirror Section 
150A of the Federal Act which is picked up in the National 
Wage Decision. That statutory provision is tied to the notion 
of the safety net which requires that awards remain" secure, 
relevant and consistent". It is this [mal requirement to 
which exception is taken. In the Minister's view that imports 
an element of comparative wage justice to the award system, 
a position which would undermine the need for awards to 
be relevant to the particular needs of industry and efficiency 
at the workplace level. 

The Minister's position is that the Commission should 
await the outcome of the pilot award review programme 
initiated under the National Wage Decision before embark
ing upon a course for awards in this jurisdiction. 

A summary of the Western Australian Economy prepared 
by the Economy and Public Authorities Policy Division of 
the Treasury was presented by the Minister. Some of the 
most salient aspects of the summary are: 

e In 1993-4 the Western Australian Economy grew 
by 6.25% in real terms (compared with national 
growth of 4.2%). 
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e Reflecting strong growth in house-hold disposable 
income in recent years, consumption expenditure 
in Western Australia grew by 5.4% in 1993-4 in 
real terms (national growth was 2.8%). Substantial 
impetus to expenditure on household durables, in 
particular, has come from the strong recovery in 
the construction of new dwellings. 

e Expenditure on dwelling construction in Western 
Australia of 21.9% is currently 9.3% above its 
1989 peak. 

e Growth in investment is anticipated to be a major 
contributor to economic growth in Western Aus
tralia over the coming years. In 1992-93 real 
growth in investment was 15.2%; in 1993-4 it was 
a moderate 5.7%. Investment expectations suggest 
growth of over 7.25% in 1994-95. 

e Western Australia's strong investment recovery 
over the past 2 years has occurred within an 
environment of healthy growth in company 
profits. In 1992-93 the gross operating surplus 
(OOS) of public and private enterprises recovered 
slightly, increasing by 8.3% (in nominal terms) 
compared with a national rise of 5.7%. However, 
profit growth earned in 1993-94 in Western 
Australia, falling to 4.2% slightly below the 
national growth of 5.0%. Profit growth remains 
well below the strong growth of nearly 20% per 
annum experienced in the late 1980's. Any further 
deceleration in OOS below the current moderate 
rate of growth is likely to impinge upon Western 
Australia's economic performance. 

e Employment growth in Western Australia was 
4.2% in the year to September, 1994. Compared 
with 2.8% nationally. Growth in part-time em
ployment in Western Australia has been signifi
cantly greater than in full-time jobs. This reflects 
changes in the structure of the economy with 
growth in the retail, fmance and administration 
sectors where more flexible hours and approaches 
to work are conducive to part-time work. 

e Gross State Product per employed person grew by 
3.1% in 1991-92 followed by growth of around 
2% in 1992-93 and 1993-94. This reflected 
increases in output early in the recovery phase 
from existing employees, and as the recovery 
strengthened, new staff increases slowed the 
growth in productivity. 

e Western Australia's rate of inflation remains 
subdued despite the economy being well advanced 
in its growth phase. The CPI rose by 2.2% in 
1993-94 slightly above the national increase of 
1.8%. Any acceleration in the rate of Western 
Australia's inflation will impact adversely on the 
State's international competitiveness. 
Due to the level of international integration of the 
Western Australian economy (around 40% of this 
State's gross income is derived from exports) a 
decline in competitiveness due to either acceler
ated inflation or lower productivity growth, would 
damage the State's growth potential. 

El The level of real wages in Western Australia has 
risen by 3.9% since the trough in the June quarter 
1990. Over the same period, real average earnings 
nationally have risen by 3.4%. 

El The forecasts for inflation indicate that during 
1994-95 the first two arbitrated adjustments of 
$8.00 per week will not impact on the inflation 
rate. This is due to the lag impact of wage 
increases. However, during 1995 and 1996 it is 
forecast that these two adjustments will add 0.65% 
to inflation determining a forecast inflation rate of 
3.4% for 1995-96. The further adjustment of $8.00 
per week would impact upon the projected 
inflation rate of 4% in 1996-97. (Refer to Exhibit 
Minister 7 and transcript) 

From the Treasury submission, the Minister concludes 
that the Western Australian economy is performing well, 

and does not differ sufficiently from the national economy 
to support an argument that there is good reason not to give 
effect to the National Wage Decision. However, given the 
potential adverse impact that non-productivity based wage 
increase can have on inflation, demand and employment, the 
Minister cautions against a loosening of wages policy where 
wages are not tied to productivity. The Commission can play 
a role in restricting wages growth to a level consistent with 
the maintenance of low inflation and a sustainable growth 
in employment by following the proposed Statement of 
Principles thereby ensuring that the majority of wage 
increases are associated with agreements based on produc
tivity improvements at the enterprise level. 

The position of the W.A. Chamber of Commerce and 
Industry 

The Western Australian Chamber of Commerce and 
Industry ("the Chamber") considers that the August, 1994 
'Review of Wage Fixing Principles (Print L4700) and the 
September 1994 'Safety Net Adjustment and Review' (Print 
L5300) of the Australian Industrial Relations Commission 
together constitute a National Wage Decision for the 
purpose of Section 51 of the Act. 

While this National Wage Decision departs from the form 
of previous decisions, the Chamber believes that no good 
reason exists for the Western Australian Industrial Relations 
Commission not to give effect to the National Wage 
Decision. 

The substance of the decision is to: 
Cl> assist parties towards reaching enterprise based 

agreements. 
Cl> facilitate this process by requiring award changes 

directed to enterprise flexibility. 
e provide wage increases to employees unable to 

obtain wage increases at the enterprise level. 
However, in giving effect to the substance of the National 

Wage Decision, the Commission cannot give effect to 
something that is materially different. Any modifications to 
the Statement of Principles cannot affect the substance of 
the National Wage Decision. In this respect the Chamber is 
in substantial agreement with the proposal for a Statement 
of Principles submitted by the Minister. 

The Chamber acknowledges that there are particular 
difficulties which arise in the course of giving effect to the 
National Wage Decision, more so on this occasion than the 
past. However, accepting the legislative differences between 
the tribunals, the Commission should attempt to give effect 
to the National Wage Decision for all practical purposes. It 
should do so in a manner and subject to conditions 
appropriate to this jurisdiction. The Statement of Principles 
will be sufficient to give effect to the National Wage 
Decision if it produces the same result as the Federal 
decision, that is, that State and Federal employees are treated 
similarly. 

The Chamber is critical of the following aspects of the 
National Wage Decision: 

e The decision reviews the operations of the first 
$8.00 wage adjustment and this establishes an 
"unfortunate precedent". 

Cl> By providing a programme of wage increases in 
advance the Commission has introduced a disin
centive to enterprise bargaining in the wages 
system. 

El The decision appears to reverse the thrust of 
policy commenced in 1987 by now seeking to 
maintain the real value of average weekly earnings 
rather than fIxing minimum rates. 

e While the decision does acknowledge the impor
tance of productivity improvement, there is really 
no productivity improvement attached to the three 
wage adjustments that have been awarded in the 
National Wage Decision. 

Cl> The requirement of the insertion of "facilitative 
clauses" in awards was introduced in the June 
1991 State Wage Decision ([1991] 71 WAIG 1723 
at 1730). In the Chamber's experience these 
provisions have not necessarily been a vehicle for 
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change. It is to be seen whether "effective 
facilitative clauses" now referred to in the 
National Wage Decision amounts to something 
more. 

@ The National Wage Decision refers to the "poten
tial" for majority clauses under the second and 
third wage instalments. This only amounts to a 
commitment for discussion. In the Chamber's 
view this is insufficient. 

Although the statutory framework of this jurisdiction does 
not include the object of an award safety net, the Chamber 
submits that in practice this Commission operates on a 
similar basis. The history of the "defacto Principle" under 
State Wage Principles attests to the observance of the policy 
that the Commission has followed for the duration of the 
Wage Fixing System, that is that claims by employers to 
worsen conditions would be refused unless the proposed 
changes are shown to be to the advantage of employees 
immediately concerned ([1984] 64 WAIG 847 at 848)(See 
[1983] 63 WAIG 2207 at 2209, [1986] 66 WAIG 1139 at 
1140-1142, [1987] 67 WAIG 435 at 438). 

Under the provisions of the National Wage Decision in 
"making and varying an award above or below the safety 
net" the position is that such applications are referred for 
consideration as a Special Case. As a result of the proposed 
Statement of Principles such applications would need to go 
to the Commission in Court Session and on the basis of 
policy articulated previously the Chamber does not consider 
that there is a distinction to be made between that and the 
concept of the award safety net. 

With respect to industrial agreements under Section 41 of 
the Act, the necessity for there to be an agreement is 
sufficient protection against any unilateral reduction in 
wages or conditions. 

In the Chamber's opinion, the situation is now no 
different from when the Federal Act provided a "no 
disadvantage test" for the certification of industrial agree
ments under Section 134 (before the Act was amended). At 
that time the State Commission was still able to give effect 
to the National Wage Decision through agreements regis
tered pursuant to Section 41 of the Act without envoking a 
similar test. 

The Chamber considers that the "no disadvantage test" 
is really directed at enterprise flexibility agreements which 
can be registered between employer and employees without 
a union as a party. No such prescription exists under the 
State Act. 

The National Wage Decision identifies that review of 
award will be undertaken pursuant to Section 150A of the 
Federal Act. The Chamber considers that matters to be 
addressed so that awards: 

"El become easier to understand; 
El become easier to adapt to the needs of the 

enterprise; 
El become non-discrimatory in their operation; and 
El remove any deficiencies identified by the parties 

to the Commission;" 
could already be considered under the Structural Efficiency 
thrust of the Wage Fixing Principles in place since 1987. 
Other avenues exist in this jurisdiction for this to be done 
i.e. under Section 93(6) of the Act. However, on balance the 
Chamber considers that the Commission should desist from 
taking any action until the outcome of the Australian 
Industrial Relations Commission's review is known. 

The Chamber prevailed upon the Commission to com
ment upon the status of superannuation in the light of the 
Full Bench decision of the Australian Industrial Relations 
Commission in the Superannuation Thst Case (Print L51 00). 
The comment sought would: 

@ acknowledge the importance of the Superannua
tion legislation as opposed to award clauses; 

El acknowledge that those aspects of Superannuation 
not dealt with in the legislation (eg. choice of 
fund) or those aspects which the legislation 
specifically provides for in awards should be 

included (eg. defmitions of earnings, flat dollar 
amounts); 

El acknowledge that applications to insert a standard 
clause into awards which simply refers to obliga
tions under Superannuation legislation can be 
accommodated under the Principles; 

@ applications to increase the quantum of payments 
above those specified in the legislation or applica
tion to make payments to employees not entitled 
to receive payments under the legislation should 
be dealt with in the same way as applications for 
wage increases in excess of "award safety net 
increases". 

With respect to the Minister's proposal for a Statement 
of Principles which the Chamber generally supports, the 
following comments and/or amendments are submitted: 

Cl Under the National Wage Decision the first 
adjustment of $8.00 per week is available on the 
date of the Decision. Subsequent adjustments are 
available six months and twelve months later. 
The availability of an $8.00 per week adjustment 
on 22 September, 1994 does not imply retrospec
tivity payment from that date. This the Chamber 
believes is consistent with the way the decision 
operates in the Australian Industrial Relations 
Commission. 
To accommodate the effect of the National Wage 
Decision with its wider access to the first $8.00 
per week adjustment in this jurisdiction, the 
operative date should ordinarily be the date of the 
determination to vary the award. Retrospectivity 
would act as a disincentive to enterprise bargain
ing with respect to the facilitative provisions and 
majority clauses. 

El The Chamber opposes any move to exclude 
enterprise specific awards from the requirements 
set out under the proposed provisions for "Con
sent Award or Award Variation to give effect to 
an Enterprise Agreement". Enterprise Agree
ments registered pursuant to Section 41 of the Act 
should remain the only avenue through which 
parties can avoid the requirements of the Wage 
Fixing Principles. 

El While the Chamber still has misgivings about the 
Minimum Rates Adjustments process it does not 
support the Minister's proposal to exclude from 
the proposed Statement of Principles the availabil
ity of combining the base rate/supplementary 
payment structure in an award. In the Chamber's 
view the prerogative of employers and unions to 
express wage rates as a single rate after the 
completion of the Minimum Rates Adjustment 
should be available to them. However, this matter 
does not go to the substance of the National Wage 
Decision. The provision under the "Form of 
Orders" in Clause 3.2.6" of the Minister's 
proposal should be redrafted in line with the 
National Wage Decision. 

El The provision for "'lest Case Standards" should 
reflect exactly what has been stated in the 
National Wage Decision. Any attempt to defme a 
test case standard may narrow the scope of matters 
which may be considered. In this respect the 
Chamber supports the Minister's proposal. 

El The National Wage Decision does not provide any 
guidance as to how existing allowances which 
relate to work or conditions which have not 
changed and of service increments are to be 
adjusted under the "Adjustment of Allowances 
and Service Increments" Statement of Principles 
(See Clause 3.2.3 Print L5300 p 62). 
The Chamber notes what the Australia Industrial 
Relations Commission has said in the National 
Wage Decision: 

"We note that the Commission's decision 
in the proceedings concerning the Retail and 
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Wholesale Shop Employees (Australian Cap
ital Territory) Award 1993 remains reserved. 
In light of this, the Commission, as consti
tuted, does not propose to determine the issue 
of the adjustment of allowances, service 
increments and weekend penalties expressed 
as flat dollar amounts for the first arbitrated 
safety net adjustment provided by this deci
sion. 

However, with respect to the second $8 per 
week arbitrated safety net adjustment, we 
make it clear that allowances, service incre
ments and weekend penalties expressed as 
flat dollar amounts are to be adjusted for the 
second $8 per week arbitrated safety net 
adjustment. The question of whether or not 
any similar increase will flow from the third 
arbitrated safety net adjustment will be 
determined by the Commission following the 
scheduled August, 1995 proceedings." 
(August, 1994 proceedings-Print L5300 p 

43) 
The Chamber submits that in giving effect to the 
National Wage Decision this Commission should 
follow what has been stated above with respect to 
the second $8.00 adjustment and "await the 
decision with the fIrst $8.00 and see what happens 
in August 1995 for the third $8.00". (Transcript 
p 21) 

• The Chamber is unsure as to the meaning of the 
Minister's proposal under Clause 3.2.3(b) of the 
draft Statement of Principles and considers it 
should be re-written to more closely reflect the 
National Wage Decision. 

• Under the award level the second $8.00 per week 
adjustment proposed under clause 3.2.6 of the 
Minister's draft, the Chamber considers that that 
paragraph (0 should be deleted. The Act is 
sufficient to accommodate breaches of Orders. 

The Chamber presented an overview of the Western 
Australian Economy which complemented the submissions 
presented on behalf of the Minister. Economic growth will 
continue although with tighter monetary policy this will be 
at a slightly lower rate. Stronger wages and employment will 
underlie this growth. Although consumption is still strong 
the rate of growth is slowing. There is an expectation in 
financial markets that the rate of inflation will increase over 
the next few years. Capacity utilisation is becoming tighter 
and wage claims associated with an improving labour 
market together with monetary policy are likely to impact 
on inflation. 

The Chamber's survey has shown that employment 
growth may not be as strong as the 5% experienced at the 
end of 1993 but will still be quite significant. The 
unemployment rate continues to be below the national level. 
Positive indications are seen from job vacancies and 
overtime hours. Overtime hours worked are about 21% 
higher than this time last year. 

Although private investment in Western Australia has 
been volatile it has maintained a level above the national rate 
for the past two years. Most of that investment has been in 
building and structures rather than in plant and equipment. 
The Chamber's recent survey shows that investment in plant 
and equipment is likely to pick up over the next few years. 
The mining industry continues to lead with 66% of the 
State's investments coming from that sector. Investment 
will continue to be one of the main stimulants for the 
Western Australian Economy. 

The Australian Mines and Metals Association 
The Association considers that the August and September 

Decisions of the Australian Industrial Relations Commis
sion are a National Wage Decision for the purpose of 
Section 51 of the Act. The Commission should give effect 
to those decision within the form of State legislation. The 
Association does not see the State Act expressing the same 
priority about enterprise bargaining as the Federal legisla
tion. However, the Association supports the three objectives 

identified in the reasons for decision in the National Wage 
Decision (Print L5300 at p26-27). 

It is important, in the Association's opinion, that in giving 
effect to the National Wage Decision this Commission's 
Principles are not inferior nor seen to be inferior to those 
which operate in the Federal jurisdiction. 

There must be careful modifIcation to the Principles to 
ensure that no party concludes that they are defIcient. 

The Association considers that it is unrealistic not to 
endorse the concept of the award safety net. To do otherwise 
would undermine the integrity of the State Wage Principles. 
While it may be the case that awards already provide a safety 
net of wages and conditions, there is no harm in giving 
expression to the concept in the Statement of Principles. The 
inclusion establishes the credibility of the wage system. 

There are two caveats to be registered regarding the award 
safety net. First awards may not be sufficiently up-to-date 
to ensure an effective safety net. Some modernisation may 
be necessary. That should be acknowledged under the 
system. 

Next there needs to be the opportunity to reduce award 
provisions in appropriate circumstances. This is presently 
available under Structural EffIciency and the circumstances 
would only arise when changes are necessary and are on 
balance to the advantage of the employees immediately 
concerned. 

The Award Review process proposed under the National 
Wage Decision is a facet of the wage system which should 
be followed. However, it should not be imposed upon 
parties. Enterprise awards should be excluded from the 
review process. 

The second arbitrated safety net adjustment requires that 
enterprise flexibility provisions be included in the award. 
The Association agrees with this provision. The facilitative 
clause proposed by the Minister (See Minister's Exhibit 4) 
is supported by the Association. 

The Commission should limit the availability of award 
variations to wages and conditions in a manner consistent 
with the National Wage Decision. While it is appropriate to 
consider matters which seek to vary the award safety net, 
the Special Case process should be followed. This should 
occur in each instance such claims are made. 

In giving effect to the National Wages Decision, the 
Association reiterated its argument against continuing the 
Minimum Rates Adjustment Principles and sought an 
exclusion from its operation for the mining industry. It was 
also argued that enterprise awards should be excluded from 
the application of the Principles and treated on the same 
basis of industrial agreements registered under Section 41 
of the Act. The Association considers that there is no logic 
to distinguishing between the enterprise awards and enter
prise agreements. 

With the emphasis on enterprise bargaining, the Associa
tion considers the distinction between Minimum Rates and 
Paid Rate Awards is irrelevant. The two forms of award 
regulation have become so compromised and so confused 
as to render the distinction useless Relevancy only remains 
in the Federal Commission because of statutory provision 
identifying the operation of paid rates awards. 

In the draft of their proposed Statement of Principles, the 
Association has: 

• deleted reference to matters not provided for under 
this States Act i.e. discrimination, the priority to 
be given to enterprise bargaining and "bargaining 
in good faith". 

• provide for arbitration in the context of enterprise 
bargaining to be limited to where the parties invite 
the Commission to take that course. Enterprise 
agreements are dependent on the parties reaching 
a settlement. There is no role for arbitration apart 
from the agreement of the parties that for the 
Commission to be involved. 
It is acknowledged that where disputation arises 
the distinction between the failure of enterprise 
bargaining and a new claim being pursued may be 
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difficult to make when matters are referred out of 
conferences under Section 44 of the Act. 

• Reference to a review mechanism and enterprise 
flexibility provision (based on Section 150A and 
Section 113A of the Federal Act) have been 
deleted. 

• Provision in the National Wage Decision to 
accommodate "Consent Award or Award Varia
tion to give effect to an Enterprise Agreement" 
have been redrafted to delete reference to the 
Minimum Rates Adjustment process, the certifi
cation of agreements (i.e. "no disadvantage test") 
and Special Case requirements for groups of 
enterprises seeking to give effect to their agree
ment. These variations reflect the Chamber's 
position to exclude reference to statutory require
ments under the Federal Act and its policy on the 
Minimum Rates Principle. 

• On the "Role of Arbitration and the Award Safety 
Net" the Association has reaffirmed that existing 
awards and conditions in the relevant award or 
awards of the Commission shall be the safety net 
underpinning enterprise bargaining. Instead of a 
"test case", the draft refers to General Orders. 

• The requirements for payment of the arbitrated 
safety net adjustments have been redrafted to 
make what the Association sees as the require
ment that the fIrSt payment may be offset to the 
extent of any wage increases "whether in the form 
of a registered agreement or an overaward 
payment". 
The concepts of facilitative provisions and major
ity clauses have been endorsed. 

• The distinction between Paid Rates and Minimum 
Rates awards has been removed from the proposed 
Statement of Principles. 

• The Special Case provisions for considering 
claims above or below the award safety net has 
been extended to exclude enterprise awards. 

• The Association supports the Chamber's submis
sion with respect to "no retrospectivity" and the 
operative date of wage adjustments. 

The Position of the Trades and Labor Council 
The National Wages Decision is an attempt to come to 

terms with an evolving wage system and a newly defmed 
jurisdiction following amendments to the Federal Act. 

The enterprise focus, the award system underpinning 
enterprise bargaining to be overseen by the Australian 
Industrial Relations Commission, the statutory requirements 
of the "no disadvantage test" and enterprise flexibility 
arrangements are features of the new system. 

There is a balance to be established between three issues: 
(a) maintaining a relevant award system; 
(b) maintaining incentives to bargain at an enterprise 

level; and 
(c) facilitating a review of awards in accordance with 

the Federal legislation. 
The view was expressed that the arbitrated safety net 

adjustment is a mechanism to maintain the real value of 
average weekly ordinary time earnings. 

Observations made about the National Wage Decision 
include: 

• Arbitrated safety net adjustments are compara
tively modest compared with increases under 
enterprise bargaining (Three rounds of $8 amounts 
to 1.2% increase in average weekly ordinary 
earnings. Increases under enterprise agreements 
are running at about 3.3%). 

• The incidence of registration of Enterprise Bar
gaining in the State Commission is increasing. 
The duration of Enterprise Agreements is being 
extended. 

• In the National Wage Decision the Australian 
Commission has identified the requirement to 

maintain a relevant award system and the incen
tive to bargain. Th get the second $8.00 a Union 
must show it has bargained in good faith. 
The Australian Commission has to be satisfied 
that conciliation or negotiation will not give a 
result before giving any safety net increase at the 
enterprise level. 
The Full Bench indicated that the enterprise can 
offset any safety net adjustments against wage 
increases associated with enterprise bargaining 
outcomes. The Council believes that the Austra
lian Commission appears to have intended offset
ting for enterprise bargaining increases subse
quent to an arbitrated safety net adjustment being 
awarded. In other words there is an on-going 
capacity to offset the $8 adjustment 
The second and third arbitrated safety net adjust
ments are linked to the process of award review. 

The Council is committed to the spirit and intent of the 
National Wage Decision. The opportunity should be taken 
to draft "guidelines" rather than a "prescriptive frame
work". The issues which the National Wage Decision 
prompts in its application in Western Australia are: 

(a) What should underpin the enterprise bargaining 
process in Western Australia, the award Safety 
Net or the Minimum Conditions of Employment 
Act? 
In the Council's view enterprise bargaining is the 
modern form of structural efficiency. The process 
is linked to structural efficiency outcomes. The 
tests put in place with structural efficiency and 
majority clauses are characteristics of the system 
which have endured for some time. 
The award safety net provide the "comfort zone" 
for employees that is necessary for them to 
participate in the broad agenda for change. 
In the Council's opinion the National Wage 
Decision reflects the intention that the Australian 
Commission will refrain from arbitration as part 
of encouraging the parties to take greater responsi
bility for their own industrial relations at the 
enterprise level. 
The perception is that, with the Minister's 
proposal, the Minimum Conditions of Employ
ment Act provides the "bottom line" for enter
prise bargaining. It becomes the starting point for 
negotiations. This will be a disincentive to 
negotiate an enterprise bargain. It will not be 
conducive to creating an environment which is not 
dependent on arbitration. 
The Commission should not contemplate adopting 
the Minimum Conditions of Employment Act as 
a standard underpinning enterprise bargaining; 
that will re-focus the process towards arbitration. 
It is inconsistent with the National Wage Decision 
to seek to give effect to it by reference to the 
Minimum Conditions of Employment Act. The 
award system provides the safety net upon which 
the Wage Fixing system is based. If individuals or 
parties want to go outside it that is their 
prerogative. The Minimum Conditions of Em
ployment Act gives effect to the Government's 
undertaking to provide choice and competition 
between two systems. The underpinning of enter
prise bargaining with the Minimum Conditions of 
Employment Act will undermine the award 
systems structured development of enterprise 
bargaining. It is inconsistent with the continuing 
operation of parallel systems. 

(b) The Commission's ability to arbitrate where 
enterprise bargaining has broken down and when 
claims are made which are "outside" the Princi
ples. 
Federal legislation creates an environment to limit 
the role of arbitration. The State Act is different. 
However, the Council considers that the Minis-
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ter's proposal seeks to import the limitations on 
when this Commission should arbitrate by the 
tenns of the proposed Statement of Principles. 
'This, the Council believes, is inconsistent with the 
objects of the Western Australian Industrial 
Relations Commission Act 1979. The impact of 
that application of the National Wage Decision 
would be to modify this State's legislation. 
By limiting Arbitration to situations to when 
public interest is threatened, invites an escalation 
of disputes to that point. 
The exemption which should be made for arbitra
tion to take place in the enterprise bargaining 
environment is when the parties remain in 
disagreement, when the Commission considers 
there is no prospect of agreement and there is a 
risk of impending and probable industrial disputa
tion as a consequence of the failure to agree. 
Translation of federal legislation by way of the 
Principles does violence to the State jurisdiction; 
it has the potential to destabilise the wages 
system. It could result in challenges and confu
sion. 

(c) Are unfulfilled commitments under Structural 
Efficiency inhibiting enterprise bargaining and if 
so what steps can be taken to assist in the 
transition? 
The Council considers that unfulfIlled commit
ments going to the continuing implementation of 
Structural Efficiency exercises should be ad
dressed as threshold matters before awarding 
safety net adjustments. A failure to resolve these 
matters will result in an incoherent wages system. 
The necessity to address outstanding Structural 
Efficiency issues is consistent with the National 
Wage Decision and the requirement to continue 
the process of structural refonn. 

(d) Of critical importance in the administration of 
Wage Fixing Principles in this jurisdiction is the 
characterisation of awards as either Paid Rates or 
Minimum Rates. The uncertainty concerning the 
status of awards has lead to industrial disputation. 
Unless clarified with the adoption of simimlar 
Principles as applies in the Federal jurisdiction 
there is the possibility of increasing disputation. 
Unfortunately, the debate about the status of 
awards has revolved around the application of the 
first arbitrated safety net adjustment under the 
December 1993 State Wage Principles and not 
what the character of the award should be to 
facilitate the refonn process. 
It is a matter of public interest for the Commission 
in Court Session to clarify what is meant by a Paid 
Rates Award. Is the dichotomy between Paid 
Rates and Minimum Rates awards still relevant 
within the context of State legislation and the 
significant differences with the Federal Act? 
The uncertainty associated with the Paid Rates 
issue threatens the efficacy of the Principles. It 
makes a mockery of the wages system When lower 
paid employees are denied the benefit of the 
arbitrated safety net adjustment while the debate 
about the status of the award is argued and 
litigated. 
The Commission in Court Session must address 
the meaning and guidelines for Paid Rates Awards 
so that claims can be dealt with expeditiously. 
The Unions will be lodging claims to put in place 
properly created or restored Paid Rates awards for 
the public sector which include proper wage rates 
to reflect the market rates of the public sector. 
The Council notes the definition of a Paid Rates 
award under the Federal Act-"An award speci
fying actual entitlements rather than minimum 
entitlements in respect to wages and conditions of 
employment". It is also the case that in the 

Federal jurisdiction, Paid Rates awards are admin
istered under the Bargaining Division of the Act. 
The Council considers this reflects the notion that 
Paid Rates awards "can contain wages and 
conditions in excess of those provided in the 
safety net of minimum awards" (Transcript p 
200). 
In addressing the question of the continuing 
identification of Paid Rates in this Commission, 
regard should also be given to questions of equity 
and fairness. This would attract consideration of 
the history of the award, the relationship of the 
award to other awards, established industry 
benchmarks and the conduct of parties with 
respect to the application of that categorisation. 
The relationship between rates and conditions of 
"blue collar" and "white collar" employees in 
a Paid Rates environment would be a relevant 
consideration. Issues of market rates and recruit
ment and retention will also attract consideration 
under grounds of equity. Wage rates should be 
detennined with a degree of consistency that will 
contribute to establishing certainty in the Wage 
Fixing System. This aspect of the identification of 
awards as Paid Rates or as Minimum Rates carries 
with it the inability of parties to seek to vary the 
status of the award whenever it appears expedient 
to do so. 
"Paid Rates" would have a broader interpretation 
than that detennined on the basis of whether or not 
it contained all the major tenns and conditions. 
The power to make and vary Paid Rates awards 
and the possibility to convert Minimum Rates and 
'hybrid' awards into Paid Rates will have to be 
addressed. The examination of the character of 
awards and the possibility to change an award's 
status should not be limited to the public sector. 

(e) How should effect be given to enterprise flexibil
ity clauses, facilitative provisions and majority 
clauses? 
The second and third arbitrated safety net adjust
ments are conditional upon this issues being 
addressed at the award level. 
The Council endorses the facilitative provisions 
and majority clauses canvassed in the discussions 
noted in the Attachment to the National Wage 
Decision (Print L5300). 
If definitions are to be provided by the Commis
sion in line with the suggestions for a standard 
enterprise flexibility clause put forward by the 
Minister, then defmitions for a facilitative clause 
and majority clause should also be included. The 
Council opposes the tenns of the Minister's 
definition of an enterprise flexibility clause and 
argues that the tenns of Sections Il3A and 113B 
should be the basis of the draft. These include the 
"no disadvantage test". That is not a case of 
importing the Federal legislation to this jurisdic
tion but of giving direction and efficacy to the 
Principles to promote enterprise bargaining, an 
object in which is supported by all parties. The 
"no disadvantage test" is fundamental to the 
success of this objective for the continuing 
efficacy of the Wage Fixing Principles. 

(0 Does the State legislation provide a vehicle for 
"bargaining in good faith" and the "no disadvan
tage test"? 
Clearly the State Act does not have these concepts 
set out in it as those tenns have adopted the 
provisions of the Federal Act. 
It is the Council's view that Section 32 and 
Section 44 of the State's legislation are appropri
ate to facilitate an order requiring "bargaining in 
good faith". However, a "bottom line" of the 
Minimum Conditions of Employment Act is 
inconsistent with the notion of bargaining in good 
faith. 
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The Council considers that Section 41 should 
remain the avenue through which enterprise 
agreements should be processed. In the absence of 
any legislative change to that Section of the Act, 
the "no disadvantage test" is inconsequential. 
Reference to the test may be appropriate where 
awards are made or varied to give effect to an 
enterprise agreement. Enterprise flexibility provi
sions should also include provision for the notion 
of "no disadvantage". This would be for the 
guidance of parties. It would, in the Council's 
view, be consistent with creating the environment 
in which enterprise bargaining can develop. 

In giving effect to the National Wage Decision, the 
Council notes the following drafting provisions included in 
its proposed Statement of Principles (Exhibit TLC 1): 

Et The preamble to the Statement should indicate 
that the Principles are to guide the parties 
relationship, it does not govern it. 

Et The "Special Case" provisions in the Principles 
(Section 3.3 Exhibit TLC 1) have been redrafted 
to follow the format familiar in this jurisdiction. 
Reference to claims 'below the award safety net' 
have been retained but in line with what amounts 
to be an acceptance of the "defacto principle" all 
such claims would attract consideration as a 
Special Case. 

Et Offsetting of arbitrated safety net adjustments 
have been accommodated in the terms of orders 
that will issue with those adjustments. 

Et Thst Case Standards have been defmed. 
Et The provisions of Section 39 of the Act should not 

be displaced by a determination of operative dates 
for the availability of Arbitrated Safety Net 
Adjustments. 

Et Provisions has been made for base rates and 
supplementary payments to be combined at the 
conclusion of the Minimum Rates Adjustment 
process. This will assist in clarifying the availabil
ity of payments under all columns to employees 
and employers. 

AWARDS/AGREEMENTS
Application for-

ABB JAMES WATT PTY LTD (WESTERN REGION) 
ENTERPRISE BARGAINING AGREEMENT 

No. AG 180 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

ABB lames Watt Pty Ltd (Western Region) 
and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Western Australian Branch). 
No. AG 180 of 1994. 

ABB lames Watt Pty Ltd (Western Region) 
Enterprise Bargaining Agreement. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14 December 1994. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 180 of 1994. 

HAVING heard Ms C. Porter on behalf of the Applicant and 
Mr P. Carter on behalf of the Respondent, and by consent, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders--

(1) That the ABB lames Watt Ply Ltd (Western 
Region) Enterprise Bargaining Agreement, is 
hereby registered as an Enterprise Bargaining 
Industrial Agreement from the beginning of the 
frrst pay period to commence on and from the 14th 
day of December, 1994. 

(2) That the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusual only with the permission of the 
Commission and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

AWU JOBSKILLS TRAINEE ALBANY 
EMPLOYMENT DEVELOPMENT COMMITTEE 

mc AGREEMENT 1994 
No. AG 76 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Australian Workers' Union, West Australian Branch 

and 
Albany Employment Development Committee Inc. 

No. AG 76 of 1994. 
COMMISSIONER C.B. PARKS. 

13 December 1994. 

Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 
No. AG 76 OF 1994. 

HAVING heard Mr G. Anderton on behalf of the first named 
party, and Mr G. Murszewski on behalf of the second named 
party, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders-

That the document titled the AWU lobskills Trainee 
Albany Employment Development Committee Inc 
Agreement 1994, and signed by me for identification, 
be registered as an Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

l-Title. 
This agreement shall be referred to as the AWU lobskills 

Trainee Albany Development Committee Inc Agreement 
1994. 

Subject Matter 
Application 
Arrangement 
Definition 
lobsk:ills Trainee 
Precedent 
Parties Bound 
Reservation 
Title 

2-Arrangement. 

3-Defmition. 

aause 
4 
2 
3 
6 
7 
S 
8 
1 

A lobskills Trainee is an employee who is employed 
under the following conditions. 

4-AppIication. 
This Agreement applies to Albany Development Com

mittee (Inc) employees under the lobskilIs programme and, 
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insofar as the tenns of this Agreement vary from the terms 
of the Horticultural (Nursery) Award, Landscape Gardening 
Award, and the Farm Workers Award, otherwise applying 
to the respondent, (the primary Award) the terms of this 
Agreement shall prevail. In all other respects the tenns of 
the primary Award shall continue to operate. 

5-Parties Bound. 
This Agreement shall be binding on the respondents 

named in Appendix A hereto in respect of Jobskills Trainees 
and on the AWU, WA Branch, Industrial Union of 
Workers'. 

6-Jobskills Trainee 
Training Conditions 

(a) (i) A Jobskills trainee shall attend approved on and 
off-the-job training prescribed in the relevant 
training Agreement, or as notified to the Jobskills 
trainee by the employer or Agent. 

(ii) Jobskills trainees will receive over a period of up 
to 26 weeks a mix of supervised work experience, 
structured training on-the-job and off-the-job and 
the opportunity to develop and practice new skills 
in a work environment 

(iii) Jobskllls trainees may only be engaged by 
employers to undertake activities under the 
Jobskills programme guidelines. The employer 
shall ensure that the Jobskills trainee is permitted 
to attend the prescribed off-the-job training and is 
provided with appropriate on-the-job training. 

(iv) The employer shall provide an appropriate level 
of supervision in accordance with the approved 
training plan. 

Employment Conditions 
(b) (i) Jobskills trainees shall be engaged in addition to 

existing staff levels. Positions normally held by 
permanent employees shall not be filled by 
Jobskills trainees. 

(ii) Jobskills trainees shall be engaged for a period of 
up to 26 weeks as full time employees. 

(iii) Jobskills trainees are permitted to be absent from 
work without loss of continuity of employment to 
attend off-the-job training in accordance with the 
training plan. However, except for absences 
provided under the primary Award failure to 
attend for work or training without an acceptable 
cause will result in loss of pay for the period of 
absence. 

(iv) Overtime and shiftwork shall not be worked by 
Jobskills trainees except to enable the require
ments of the training plan to be affected. When 
overtime and shiftwork are worked the relevant 
penalties and allowances of the primary Award, 
based on the trainee wage, will apply. No Jobskills 
trainee shall work overtime on their own. 

(v) The Union shall be afforded reasonable access to 
Jobskills trainees for the purposes of explaining 
the role and functions of the Union and enrolment 
of the trainee as a member. 

Training allowance 
(c) The weekly Training Allowance payable to Jobskills 

trainees shall be $300.00. It is the rate for all purposes of 
the Agreement and takes account of the range and extent of 
training provided. 

7-Precedent 
This agreement represents a compromise on the part of 

all parties and will not be used as a precedent in proceedings 
before industrial tribunals. 

8-Reservation. 
(a) The parties to this Agreement reserve the right to seek 

its variation or revocation if circumstances develop in the 
operation of the Jobskllls programme which adversely affect 
their interests of their members to the extent that variation 
or revocation is warranted. The operation of this Agreement 

is subject to review three months prior to expiration of this 
agreement 

(b) This agreement shall come into force from the 
beginning of the fIrst pay period to commence on or after 
25 August 1994 and shall continue in force for a period of 
two years, or until the Jobskills programme may be wound 
up. 

Appendix A. 
TInS AGREEMENT IS SIGNED BY: 
ON BEHALF OF ALBANY DEVELOPMENT COMMIT
TEE INC 

(signed by A W Newman) (Common Seal AffIXed) 

(Director) (place seal here where necessary) 

(signed by C Jones) (Secretary) 

(Director) 

SIGNED ON BEHALF OF THE AUSTRALIAN WORK
ERS' UNION, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH BY: 

Ralph Blewitt Branch Secretary 
(signed by R Blewitt) (Common Seal AffIXed) 

(Signature) 

STEPHEN BOOTH 

(Witness please print) 

(signed by Stephen Booth) 

(Witness signature) 

Dated this 16th day of Sept 1994. 

BELPILE PILING INDUSTRIAL AGREEMENT 
No. AG 182 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Belpile Pty Ltd. 

No. AG 182 of 1994. 
Belpile Piling Industrial Agreement. 

COMMISSIONER P.E. scon 
29 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of The Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Belpile Pty Ltd; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby orders-

That the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with 
effect on and from the 29th day of November 1994. 

(Sgd.) F.E. SCO'IT, 
[L.S.] Commissioner. 
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Schedule. 

i.-Title. 
This agreement shall be known as the Belpile Piling 

Industrial Agreement. 

2.-Ammgement. 
1. Title 
2. Ammgement 
3. Area and Parties Bound 
4. Application 
5. Aims and Objectives of this Agreement 
6. Thrm and Renewal of Agreement 
7. Allowances 
8. Clothing and Footwear 
9. Dispute Settlement Procedures 

10. Safety Dispute Resolution 
11. Slcills Enhancement and Training 
12. First On, Last Off 
13. Overtime 
14. Company Based Incentive Scheme 
15. Industry Standards 
16. Signatories to the Agreement 

3.-Area and Parties Bound. 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and 
Belpile 1992 Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.-Application. 
(1) This Agreement shall be binding on the Company, the 

Union and its officers and employees eligible to be members 
of the Union employed by the Company, on work covered 
by the terms of the Building Trades (Construction) Award 
1987, No. R 14 of 1978 (the Award). 

(2) The provisions of this Agreement are in addition to 
the entitlements specified in the relevant Award and where 
there is an inconsistency the Agreement shall prevail. 

5.-Aims and Objectives of the Agreement. 
The objectives of this Agreement are to: 
(1) Increase the efficiency of the Company by the 

effective utilisation of the sIcills and commitment of the 
employees of the Company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the Company's employees. 

(3) Develop best practice standards that are based upon 
a culture of opportunity, continuous learning and improve
ment through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health and 
safety standards in the industry are maintained. 

(5) Provide a mechanism by which disputes can be 
resolved quicldy and in a manner which shall avoid lost 
time. 

6.-Thrm and Renewal of Agreement. 
(1) This Agreement shall come into operation from the 

date of signing and shall remain in force for a period of two 
years. 

(2) Any party may terminate the Agreement provided 
three months' notice has first been given in writing. 

(3) The parties agree to commence discussions of the 
terms and conditions of any future Agreement three calendar 
months prior to the expiration of this Agreement. 

7.-Allowances. 
(1) In recognition of the conditions which exist in piling 

work and of the special sIcills required, employees will be 
paid the Labourer Group 1 rate of pay as contained in the 
Award. In addition, the following allowance will be paid: 

(a) A Piling Allowance of $100.00 per week, or 
$20.00 per day for days worked less than one 
week. 

(b) The Piling Allowance is to be paid at the 
prescribed daily rate for each day worked, 

regardless of hours worked. up to a maximum of 
five days in one week. 

(2) The above allowance is in lieu of the allowances in 
Clause 9.-Special Rates and Provisions of the Award. 

(3) When an employee qualifies under Clause 21.
Living Away From Hom~Distant Work of the Award for 
living away from home entitlements, they will be paid, in 
addition to the provisions of the Award, an allowance of 
$70.00 per week for out of pocket expenses. 

8.-Clothing and Footwear. 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 
(b) Two (2) t-shirts with collars; 
(c) One (1) bluey jacket for each employee employed 

during the period 1 April to 31 October. 
(2) The Company will also make available to each 

employee, as appropriate, sun screen lotion, sun brims to fit 
over safety helmets and eye protection. 

9.-Dispute Settlement Procedures. 
The dispute settlement procedure that shall apply to this 

Agreement shall be the same as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

1O.-Safety Dispute Resolution. 
(1) It is agreed the Company and their employees have 

a responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measures or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause shall be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the Company's safety 
officer or workers' safety representative to be dealt with in 
accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee shall immediately notify 
the Company's safety officer or the workers' 
safety representative. 

(b) The Company's safety officer and the workers' 
safety representative shall take immediate action 
to have the unsafe situation rectified. 

(c) Should the Company's safety officer consider that 
no safety precautions are necessary, he/she shall 
notify the workers' safety representative accord
ingly as soon as possible. 

(d) Where there is disagreement on the ruling of the 
Company's safety officer, the Company's safety 
officer shall arrange for the immediate transfer of 
any employee away from the disputed area. 

(e) Should the Company's safety officer be of the 
opinion that no action is necessary and the 
workers' safety representative disagrees with that 
decision, an appropriate inspector from the De
partment of Occupational Health, Safety and 
Welfare (DOHSWA) shall be requested to under
take an inspection of the disputed area for the 
purpose of resolving any such matter. 

(t) If disagreement still exists the chief inspector, 
construction branch of DOHSWA, or his/her 
nominee, shall be called in to assist in the 
resolution of the dispute. 

(g) If no agreement can be reached between the 
parties it is agreed the matter may be referred to 
the Western Australian Industrial Relations Com
mission to be determined in accordance with 
Section 26 of the Industrial Relations Act 1979 as 
amended. 

(4) Whilst the above procedure is being followed there 
shall be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 
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(5) It. is accepted that safety considerations override 
nonnal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override nonnal demarcation practices. 

11.-Skills Enhancement and Training. 

(1) The parties recognise the need to adopt a "total trade" 
concept for training and skills acquisition to meet the current 
and future requirements of the industry. To this end the 
parties reaffrrm their commitment to training and agree that 
training and retraining of both the workforce and supervision 
will occur on an ongoing basis. 

(2) It is agreed that safety training will be an important 
component in the structured training program. 

14.-First On, Last Off. 

(1) The parties agree that continuity of employment is 
desirable wherever possible, and that where it is not 
possible, employees shall be retrenched in order of seniority. 

(2) When applying the "ftrst on last off" principle it is 
agreed subject to the caveat of "all things being equal", that 
it is intended to apply on a state basis rather than a site by 
site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject 
to this caveat Where there is any disagreement as to the 
application of this principle the matter shall be processed in 
accordance with Clause 9.-Dispute Settlement Procedures 
of this Agreement 

13.-Overtime. 

(1) The allocation of overtime shall be the employer's 
prerogative provided that the employer shall not discrimi
nate against any employee. 

(2) The practice of "one in all in" shall not occur. 

(3) An overtime roster may be introduced after agreement 
is reached between the employees, the Company and the 
Union. 

14.-Company Based Incentive Scheme. 

(1) The Company may negotiate incentive schemes which 
shall not affect the tenns of this Agreement These schemes 
must ensure that the Award provides the base safety net and 
that all workers on site have the opportunity to share in the 
proposed scheme. 

(2) Once negotiated incentive schemes shall be submitted 
to the Union prior to implementation for confirmation that 
the relevant award requirements have been satisfted. 

I5.-Industry Standards. 

The Company will continue to meet its current level of 
payments into the following non-wage beneftt schemes: 

(1) The Construction and Building Unions Superan
nuation Scheme; and 

(2) The WA Construction Industry Redundancy Fund. 

16.-Signatories to the Agreement. 

Signed of behalf of: 
Belpile Pty Ltd 

S. Cautts 
Signed on behalf of: 
The Western Australian Builders' Labourers,Painters & 
Plasterers Union of Workers 

K. N. Reynolds 

Dated this 29th day of November 1994. 

BKM CONSTRUCTION TILT-UP INDUSTRIAL 
AGREEMENT 

No. AG 196 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
BKM Construction Pty Ltd. 

No. AG 196 of 1994. 
BKM Construction Tilt-up Industrial Agreement 

COMMISSIONER P.E. scon 
29 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of BKM Construction Pty Ltd; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby orders-

That the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with 
effect from the ftrst pay period commencing on or after 
the 21st day of December 1994. 

(Sgd.) P.E. SCOn 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 
This agreement shall be known as the BKM Construction 

Tilt-up Industrial Agreement. 

2.-Arrangement 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Period of Operation 
5. Provisions of this Agreement 
6. Aims and Objectives of the Agreement 
7. Rates of Pay 
8. Allowances 
9. Dispute Settlement Procedures 

10. Safety Dispute Resolution 
11. Overtime 
12. Company Based Incentive Scheme 
13. Industry Standards 
14. Union Representation 
15. Signatories to the Agreement 

3.-Scope and Parties to this Agreement 
(1) This Agreement shall apply to and be binding on 

Brendan Maine trading as BKM Construction (the "Com
pany") and all its employees engaged in the manufacture 
and construction of tilt-up panels. 

(2) This Agreement shall also be binding upon The 
Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers (the "Union"). 

(3) Where this Agreement is silent the tenns and 
conditions of the Building Trades (Construction) Award 
1987, No. R 14 of 1978 (the "Award") shall apply. 

4.-Period of Operation. 
(1) This Agreement shall commence from the first pay 

period on or after the date of ratification by the Western 
Australian Industrial Relations Commission and shall 
continue in effect until 31 July 1995. 

(2) The parties agree to commence discussions on the 
tenns and conditions of any future Agreement three calendar 
months prior to the expiration of this Agreement. 
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5.-Provisions of this Agreement 
The provisions of this Agreement are in addition to 

entitlements specified in the Award and nothing in this 
Agreement will have the effect of reducing the Award 
payments or benefits. 

6.-Aims and Objectives of the Agreement 
The objectives of this Agreement are to: 
(1) Increase the efficiency of the Company by the 

effective utilisation of the skills and commitment of the 
employees of the Company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the Company's employees. 

(3) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health and 
safety standards in the industry are maintained. 

7.-Rates of Pay. 
Employees will be paid at the rate of Builders Labourer 

Group 1. In addition, employees will be paid a 7.5% increase 
resulting in the wage rates, at the date of ratification, as 
expressed in Appendix A at Part I of this Agreement A 
further increase of 2.5% shall be paid on the first pay period 
on or after 1 February 1995 resulting in the wage rates also 
contained in Appendix A at Part 2. 

It-Allowances. 
(1) An allowance of $2.00 per hour for all purposes will 

be paid in addition to the rates of pay as set out in Clause 
7.-Rates of Pay of this Agreement. 

(2) This allowance shall be in lieu of all allowances 
prescribed in Clause 9.-Special Rates and Provisions and 
Clause lO.-Multi-Storey Allowance of the Award. 

9.-Dispute Settlement Procedures. 
When a matter of concern arises in the workplace the 

parties commit themselves to endeavour to resolve any 
disputes including demarcation issues internally and without 
recourse to industrial action. 

(1) In the first instance an employee should submit a 
request concerning a work related issue to his/her immediate 
team co-ordinator or supervisor. 

(2) If the matter cannot be resolved at this stage the 
employee shall raise the matter with his/her union delegate, 
who shall submit the issue to the employee's supervisor. 

(3) If not settled at this stage, the delegate and the relevant 
union organiser may submit the matter to the senior 
company supervisor for consideration. 

(4) If not settled at this stage, the matter will be placed 
in the hands of the Company's senior management and the 
state secretary of the relevant union or his/her nominee. 

(5) If the issue still exists after the above-mentioned 
processes have been carried out, then the matter shall be 
referred to the Western Australian Industrial Relations 
Commission for determination. The decision of the Western 
Australian Industrial Relations Commission will be ac
cepted by all parties subject to legal rights of appeal. 

(6) Whilst the above procedures are being followed work 
shall continue as it was prior to the issue occurring. No party 
shall be prejudiced by the fmal settlement, as a consequence 
of continuance of work in accordance with this clause. 

1O.-Safety Dispute Resolution. 
(1) It is agreed the Company and their employees have 

a responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measures or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out below shall be adopted. 

(3) No person shall dismiss a safety complaint Any 
complaint should be referred to the Company's safety 
officer or workers' safety representative to be dealt with in 
accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee shall immediately notify 

the Company's safety officer or the workers' 
safety representative. 

(b) The Company's safety officer and the workers' 
safety representative shall take immediate action 
to have the unsafe situation rectified. 

(4) Should the Company's safety officer consider that no 
safety precautions are necessary, he/she shall notify the 
workers' safety representative accordingly as soon as 
possible. 

(5) Where there is disagreement on the ruling of the 
Company's safety officer, the Company's safety officer 
shall arrange for the immediate transfer of any employee 
from the disputed area. 

(6) Should the Company's safety officer be of the opinion 
that no action is necessary and the workers' safety 
representative disagrees with that decision, an appropriate 
inspector from the Department of Occupational Health, 
Safety and Welfare (DOHSWA) shall be requested to 
undertake an inspection of the disputed area for the purpose 
of resolving any such matter. 

(7) If disagreement still exists the chief inspector 
construction branch of OOHSWA, or his/her nominee, shall 
be called in to assist in the resolution of the dispute. 

(8) Whilst the above procedure is being followed there 
shall be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(9) It is accepted that safety considerations override 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override normal demarcation practices. 

l1.-Overtime. 
(1) The allocation of overtime shall be the employer's 

prerogative provided that the employer shall not discrimi
nate against any employee. 

(2) The practice of "one in all in" shall be eliminated. 

12.-Company Based Incentive Scheme. 

(1) The Company may negotiate incentive schemes which 
shall not affect the terms of this Agreement. These schemes 
must ensure that the Award provides the base safety net and 
that all workers on site have the opportunity to share in the 
proposed scheme. 

(2) Once negotiated bonus based incentive schemes shall 
be submitted to the Union prior to implementation for 
conftrmation that the relevant award requirements have been 
satisfied. 

13.-Industry Standards. 

It is a term of this Agreement that the Company will 
continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction and Building Unions Superan
nuation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

14.-Union Representation. 

This Agreement recognises the Unions party to this 
Agreement and their accredited representatives as the sole 
legitimate representatives of the employees covered by the 
Agreement 

Furthermore: 

(1) The company shall allow full access to its employees 
during normal working hours to accredited officials of the 
BLPPU. 

(2) The company shall allow shop stewards/union 
delegates adequate time during normal working hours to 
attend to union duties. 

(3) The company shall allow shop stewards/union 
delegates adequate time during normal working hours to 
attend accredited courses re enterprise agreements and 
workplace reform. 
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15.-Signatories to the Agreement 
Signed of behalf of: 
BKM Construction 
B. Maine 
G. T. Giffard (Witness) 
Signed on behalf of: 
The Western Australian Builders' Labourers, Painters & 
Plasterers Union of Workers 
K. N. Reynolds 
G. T. Giffard (Witness) 

Dated this 9th day of December 1994. 

Labourer Group 1 

Appendix A. 
Part 1 

Date of Ratification 
Hourly Weekly 
Rate Rate 

$12.77 $485.26 

Part 2 
1 February 1995 
Hourly Weekly 
Rate Rate 

$13.07 $496.66 

BORAL QUARRIES (ENTERPRISE BARGAINlNG) 
CONSENT AGREEMENT, 1994 

No. AG 139 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Boral Quarries 
and 

Australian Workers Union, WA Branch, Industrial Union of 
Workers & Others. 

No. AG 139 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
21 November 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO SECTION 

41 OF THE ACT 
No. AG 139 of 1994. 

HAVING heard Mr A. Thmlinson on behalf of Boral 
Quarries and Mr Dick Hegan on behalf of The Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers and Others 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "Boral Quarries (Enterprise Bargaining) Consent 
Agreement, 1994" be registered with effect from the 
21 day of November 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

I.-Title. 
This agreement sball be known as the Boral Quarries 

(Enterprise Bargaining) Consent Agreement, 1994. 

2.-Arrangement 
1. Title 
2. Arrangement 
3. Intent 
4. Incidence and Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 

7. Single Bargaining Unit 
8. Productivity Improvement 
9. Expected Benefits 

10. Skills Matrix 
11. Public Interest 
12. Commitments 
13. Work Clothing 
14. Renewal of Award 

3.-Intent. 
(1) The parties to this Agreement agree to work jointly 

with a commitment to achieve the following goals: 
(a) Improve product quality. 
(b) Increased productivity. 
(c) Minimisation of waste and reduction of costs. 
(d) The safest working environment within the quar-

rying industry. 
(e) Provide supportive behaviour. 
(f) Maximise employee job satisfaction, and 
(g) Obtain 100% commitment to team concept. 

4.-Incidence and Parties Bound. 
(1) This Agreement shall apply to and be binding upon 

Boral Quarries, the organisation of employees set out below 
and all persons employed by the company at their quarry 
operations in Orange Grove and at any other quarry 
operations in the State of Western Australia, who are 
members of or who are eligible to be members of the 
following organisations of employees. 

(a) The A.W.U., F.LM.E., Amalgamated Union, 
A.W.U., W.A. Branch. 

(b) The Construction, Mining, Energy, Timberyards, 
Sawmills & Woodworkers Union of Australia, 
W.A. Branch. 

(c) Metals and Engineering Workers Union, Western 
Australia. 

(2) The persons employed by the company and referred 
to in subclause (1) hereof are covered by the terms and 
conditions specific in: 

(a) Quarry Workers' Award, No. 13 of 1968. 
(b) Engine Drivers' General Award, No 21A of 1977. 
(c) Metal Trades (General) Award No 13 of 1965. 

5.-Date and Period of Operation. 
This Agreement shall operate from the beginning of the 

first period commencing on or after 21 November 1994 and 
shall remain in force for a period of 2 years. 

6.-Relationship to Parent Awards. 
(1) This Agreement shall be read and interpreted wholly 

in conjunction with: 
(a) Quarry Workers' Award. 
(b) Engine Drivers' General Award, and 
(c) Metal Trades (General) Award. 

(2) Where there is any inconsistency between this 
Agreement on the one hand and the abovementioned 
Awards, this Agreement shall prevail to the extent of the 
inconsistency. 

7.-Single Bargaining Unit 
(1) The employees and Union of employees covered by 

this Agreement have formed a Single Bargaining Unit in 
accordance with the requirements of the State Wage 
Decision in December 1993 (73 WAIG 198). 

(2) The Single Bargaining Unit has held negotiations and 
reached full agreement on the terms of this Consent 
Agreement. 

(3) The Single Bargaining Unit shall be given all relevant 
information to allow effective monitoring of the implemen
tations of the Productivity measures. 

8.-Productivity Improvements. 
(1) The parties recognise the good working relationship 

that currently exists at Boral Quarries operations. However, 
it is also recognised that further improvements must be 



84 WESTERN AUSTRALIAN 1NDUSTRIAL GAZEITE 75 W.A.I.G. 

achieved. The methodology to be used will seek continuous 
improvement to safety, productivity, efficiency, attitudes 
and human behaviour. 

(2) The parties have agreed to cooperate with and 
facilitate the ongoing process of continuous improvement in 
productivity, efficiency and flexibility in order to achieve 
change and improve the cost of operation. 

(3) The above process will be achieved through develop
ing a new workplace culture resulting in an improved work 
ethic that leads ultimately to the elimination of inefficient 
work practices. and increased productivity. 

(4) The parties agreed that communication will play a 
very important role in achieving a successful outcome. In 
order to facilitate the ongoing implementation of multi
skilling, training and continuous improvement, it was agreed 
that a Consultative Committee meet regularly, at least once 
a month. The Consultative Committee shall consist of no 
less than three (3) persons representing a representative 
cross-section of the workforce, and three (3) representing the 
supervisory staff, including the QM Committee. 

To ensure continuity and a good working relationship the 
Consultative Committee members will be nominated and 
remain on the committee for a minimum of twelve (12) 
months. Casual vacancies will be ftlled by mutual agree
ment. 

(5) Consistent with the terms of the 1993 State Wage 
Decision, the following measures designed to achieve real 
and demonstrable gains in productivity, efficiency and 
flexibility will be or have been implemented. 

(6) Multi-Skilling 
The parties agree that multi-skilling gives Boral Quarries 

and its employees a mutual benefit in providing opportuni
ties for: 

(a) Employees to gain new skills and be rewarded 
accordingly, and 

(b) Boral Quarries gain operational efficiencies in 
allocating tasks according to needs. 

(7) Continuous Improvement 
(a) In order to facilitate working together toward 

achieving our vision a Continuous Improvement 
program will be implemented. 

(b) The parties are committed to be involved in 
improvement team projects which identify, moni
tor and record key productivity and performance 
factors including, but not limited to, the following: 

(i) Productivity measurement 
(ii) Improving plant availability 

(iii) Improving product quality, reducing waste 
and the need for reworking 

(iv) Improving customer loyalty by exceeding 
expectations 

(v) Improving safety performance 
(vi) Developing better communications by driv

ing the business plan to employees, custom
ers and suppliers. 

(8) Training 
(a) Boral Quarries is committed to the development 

and implementation of effective training programs 
in order to provide for a continual improvement 
in systems and procedures. 

(b) All personnel are expected to participate in the 
training program. 

(c) The necessary training will be provided by the 
company through both on-the-job training and 
extemaI training. 

(d) Boral Quarries personnel will be trained in skills 
which will be of maximum benefit to the quarry 
operation. 

(e) Quarry personnel will receive no deduction from 
hislher ordinary weekly wage for absence due to 
time spent in tuition, travelling or examination 
when being trained during normal working hours. 

(f) Quarry personnel will receive single time payment 
of ordinary wage rate and travel allowance for 
training received outside ordinary working hours. 
The Consultative Committee will deal with any 
cases which arise from unusual circumstances. 

(g) Compulsory fees will be reimbursed on successful 
completion of a company approved subject or 
unit. 

(h) Additional payment for skills only when full 
accreditation for competency in that skill has been 
given. 

(i) While undergoing training, the employee is not 
entitled to any increase in remuneration by way 
of additional wage or allowance. 

(j) Quarry personnel engaged in instructing or train
ing other Tham Members are not entitled to any 
increased remuneration by way of additional wage 
or allowance. 

(k) Certain courses have previously been paid for by 
the company. These courses will be treated the 
same as they were prior to the signing of the 
Agreement. These courses are First Aid Certifi
cates, Shot Firers Certificates, Ventilation Offi
cers Certificates and company in-house courses. 

(9) Avoidance of Industrial Disputes 
(a) A procedure for the avoidance of industrial 

disputes shall apply in quarries covered by this 
Agreement. 

(b) The objectives of the procedure shall be to 
promote the resolution of disputes by measures 
based on conciliation, cooperation and discussion; 
to reduce the level of industrial confrontation; and 
to avoid interruption to the performance of work 
and the consequential loss of production and 
wages. 

(c) All Union business other than matters directly 
concerning the employer, shall be conducted by 
the employee in hislher own time. Any employees 
or delegates should obtain permission from their 
manager or supervisor prior to leaving their 
work-station to consult with the employer. Such 
permission shall not be unreasonably withheld. 

(d) It is acknowledged that in some companies or 
sectors of the industry, disputes avoidance, settle
ment procedures are either now in place or in the 
process of being negotiated and it may be the 
mutually agreed procedures. In other cases, the 
following principles shall apply: 

(i) Depending on the issues involved, a proce
dure involving up to three stages of discus
sion shall apply. These are: 
(aa) Discussions between the employee/s 

concerned and at his/her request, the 
appropriate Union delegate, and the 
immediate supervisor. 

(bb) Discussion involving the employee/s, 
the delegate/s and more senior manage
ment. 

(cc) Discussion involving representatives 
from the State Branch of the Union/s 
concerned and the employer's employer 
association representative. 

There shall be an opportunity for any party 
to raise the issue to a higher stage. 

(ii) There shall be a commitment by the parties 
to achieve adherence to this procedure. This 
should be facilitated by the earliest possible 
advice by one party to the other of any issue 
or problem which may give rise to a 
grievance or dispute. 

(iii) Throughout all stages of the procedure all 
relevant facts shall be clearly identified and 
recorded. 

(iv) Sensible time limits shall be allowed for the 
completion of the various stages of the 
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discussions. At least seven days should be 
allowed for all stages of the discussions to be 
fInalised. 

(v) Emphasis shall be placed on a negotiated 
settlement. However, if the negotiation proc
ess is exhausted without the dispute being 
resolved, the parties shall jointly or individu
ally refer the matter to the Industrial Com
mission of Western Australia for assistance 
in resolving the dispute. 

(vi) In order to allow for the peaceful resolution 
of grievances the parties shall be committed 
to avoid stoppages of work, lock-outs or any 
other bans or limitations on the performance 
of work while the procedures of negotiation 
and conciliation are being followed. 

(vii) The employer shall ensure that all practices 
applied during the operation of the proce
dures are in accordance with their obligations 
under the Occupational Health, Safety and 
Welfare Act 1984 (WA) and consistent with 
established custom and practice at the 
Workplace. 

9.-Expected BenefIts. 
(1) The benefIts that are and will continue to flow from 

the program include: 
(a) Improved productivity resulting from greater 

flexibility and a more highly skilled workforce. 
(b) As a result of developing a culture focused on 

customer needs and expectations using Continu
ous Improvement, we expect Boral Quarries to 
strengthen its position in the Perth market. 

1O.-Skills Matrix. 
(1) Introduction 

(a) It is recognised the signifIcant effIciencies can be 
gained if the workforce is able to perform 
maintenance or incidental tasks for which they 
have been trained and are capable of doing. This 
means that personnel who normally operate 
mobile or fIxed plant will be required to assist 
with repairs or routine plant maintenance, ego 
screen changes, cleaning up, or any other task for 
which they are capable or trained to do. The aim 
is to utilise the available personnel wherever the 
demand may be in order to achieve the most 
effIcient outcome for the operation as a whole. 
Personnel with accredited tasks not frequently 
used will be required to regularly refresh that task 
in order to keep up with changes in technology and 
operating practices. Should any unresolved differ
ences arise as to any person's capability for any 
particular task, the Consultative Committee will 
meet and make a ruling which shall be accepted 
by all parties. 

The skills matrix incorporated in this Agree
ment includes a recognition of both the ability to 
interchange personnel from task to task without 
demarcation and for all personnel to do any task 
provided they have the necessary skills and 
ability. Occupational Health and Safety standards 
will not be compromised in the performance of 
any task. 

This skills matrix is designed to: 
(i) Recognise various skills and abilities 

which have been or are acquired without 
formal training within the basic rates of 
pay. 

(ii) Recognise relevant extra skills which 
are both useful and applied at Boral 
Quarries. 

(Hi) Provide incentive to acquire new skills. 
(aa) The Consultative Committee will 

determine the level at which each 
person will be paid according to 

the skills which can be performed. 
Day to day organisation of the 
workforce will be done by consul
tation between the supervisor and 
the relevant personnel with the 
objective of the workforce becom
ing more responsible and flexible, 
and so the skills accredited to each 
person will not be unreasonably 
withheld. 

(bb) It is recognised that some persons 
will prefer to perform one specific 
task which will be accommodated 
where possible, but they may be 
required from time to time to 
perform other duties for which they 
have been adequately trained. 
Some interchanging may also be 
required to provide training oppor
tunities for others. 

(cc) The Consultative Committee will 
identify, prioritise and monitor 
skills training requirements for 
Boral Quarries personnel, which 
will provide maximum benefIt to 
the quarry operation. 

(b) Level Description All Purpose 
Hourly Rate 

Quarry Maintenance Per
son (Tradesperson) 
Levels as defined in the 
Metal and Electrical 
Trades Quarrying indus
try Order No. 1963 of 1990 
Level 3 
Level 2 
Level 1 
Engineering Employee 
Level I-Any 5 skills 
Level 2-Any 4 skills 
Level 3-
Can perfonn a task from 
Level 3 and Level 2 
or can perform 2 Level 2 
tasks 
or can perform 3 Level 3 
tasks 
Level 4-
Any one of the following 
Driller 
Face Loader 
Excavator 
Quarry Administrator 
2 Level 3 tasks 
levelS--
Any one of the following 
Dump Truck 
Primary Crusher 
Pugmill 
Water Cart 
Stockpile Loader 
Sampler 
Secondary Plant 
Blending Room 
Grader 
Level 6-
Trainee 

13.29 
12.59 
11.63 
10.54 
12.10 
11.85 
11.60 

11.35 

11.10 

10.60 

Hourly Rate 
Plus Extra 

SItilIs 
Allowance 

13.54 
12.83 
11.88 
10.79 
12.35 
12.10 
11.85 

11.60 

11.35 

11.10 

A 3% increase to the above rates will apply 12 
months after the commencement of this Agree
ment 

(c) Job Descriptions 
(i) General Description 

(aa) The following is a general description of 
jobs defined in Levels 4, 5 and 6 of the 
Boral Quarries Matrix. 

(bb) The duties are not limited to the 
descriptions provided and will include 
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other duties which are perfonned in the 
normal operation of the quarry. 

(cc) The induction mentioned will include 
general site familiarisation and occupa
tional health and safety awareness, in 
accordance with the Boral Quarries 
Quality Assurance Manual and Induc
tion Procedure BQ-MAN-006. 

(dd) An ability to communicate clearly, 
especially over the two-way radio, is 
essential for the safe efficient operation 
of the quarry. 

(ee) Relevant driver's licences will apply to 
machine operators as per Mines Regula
tions. 

(ff) Level--Quarry Maintenance Person 
(Tradesperson) 

This position will apply to a person 
holding a Trades Certificate as a me
chanic, fitter, electrician or other area 
relevant to the quarry operation. The 
base rate will be derived from the 
relevant Metal Trades Award. 

(ii) (aa) Level 4-Quarry Administrator 

General Administration duties in
cluding, but not limited to, purchasing, 
timekeeping and preparation of reports 
(stock control, cost analysis, produc
tion). Basic computer skills are neces
sary as well as a general understanding 
of the quarry and crushing operations. 

(bb) Level4-Driller 

Operate hydraulic production drilling 
rig. Operator must have a basic under
standing of the essential parameters 
required to achieve optimum blasting 
results (eg. hole depth, angle, burden 
and spacing). Basic understanding of 
mechanical functions of a hydraulic 
drill rig. 

(cc) Level4-Face Loader Operator 

Operator must have basic loader 
operator skills (as per Stockpile F.E.L.), 
have gained experience working with 
shot rock and have reached a satisfac
tory level of competence of excavating 
and loading shot quarry rock. An opera
tor with a proven ability at loading pit 
sand from the face to achieve the desired 
grade will also qualify for this skill. 

(dd) Level4-Excavator 

The operator will have a basic knowl
edge of the mechanical operation of an 
excavator and the principles of its 
operation. The operator must be effec
tively and efficiently able to load shot 
rock and/or overburden into dump 
trucks and be able to perfonn any other 
task for which the excavator is suited to. 

(ill) Level 5-Stockpile Loader Operator 

Operator must have a basic knowledge of 
the mechanical operation of a front-end 
loader and the general principle of its 
operation. The operator must be trained and 
inducted as to the location of stockpiles of 
various products at Boral Quarries. 

(aa) Level 5-Dump Truck Operator 

Operator must have a basic knowl
edge of the mechanical operation of the 
truck and the general principles of 
operation. Training and induction will 
include the general layout of the quarry, 
plant and stockpile areas. 

(bb) Level5-Water Cart 
The operator must have a basic 

knowledge of the mechanical operation 
of trucks and the principles of operation. 
Training and induction will include the 
layout of all roads and areas requiring 
watering. 

(cc) Level 5-Primary Crusher 
The operator must have a good 

knowledge of the general layout, me
chanical operation and flow sequence of 
the primary crushing plant. Induction 
and training will include familiarisation 
of the control and operation of various 
items of machinery. Identification and 
reporting of variances in quality is 
important so that the necessary product 
quality parameters are met. 

(dd) Level 5-Pugmill 
The Pugmill operator will be familiar 

with the safe operating procedures for 
the pugmill and will have been trained 
in the knowledge of the proportions of 
the various ingredients required to yield 
the desired end product. 

(ee) Level 5-Secondary Plant 
The secondary crusher operator will 

have a good knowledge of the plant 
layout, flow sequence and identification 
of the various items of machinery, (eg. 
screens, crusher, conveyors, feeders). 
The ability to sequentially start and stop 
the plant is necessary and a knowledge 
of emergency stop and restarting proce
dures is essential. 

(ff) Level 5-Sampler 
The sampler must be able to identify 

all products made at Boral Quarries and 
the location of product stockpile. The 
sampler will be trained as to the basic 
techniques of taking samples from 
stockpiles and conveyor belts. The 
ability to perfonn basic testing of 
various products in accordance with the 
instruction and training receiVed. 

(gg) Level 5-Blending Room 
The Blending Room operator will be 

familiar with the safe operating proce
dures for the blending facility, load out 
bins and the washing plant. The operator 
will be trained in the knowledge of the 
basic products and the various blends 
required by customers. 

(hh) Level 5-Grader 
The operator will have a basic knowl

edge of the mechanical operation of a 
grader and the principles of its opera
tion. The skill level will be such that the 
quarter can safely and effectively grade 
the various internal roads at the quarry. 

(iv) Level6-Trainee 
This position will apply to any person 

employed at the quarry for the purpose of 
gaining vocational work experience or for 
new employees being trained to move to 
Levels 4 or 5. 

(d) Extra Skills Allowance 
(i) It is recognised that additional relevant 

qualifications enhance the ability of Boral 
Quarries to quickly respond to emergency 
breakdowns and provide the opportunity for 
those with trade qualifications to apply 
acquired skills on a part time basis. 

(ii) An allowance of 25 cents per hour will apply 
to employees with a Trades Rights Certifi-
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cate for Trades, which are utilised in their 
work in the Boral Quarries operation, or a 
relevant TAPE course approved by the 
Consultative Committee, a Ventilation Offi
cer Certificate, Western Australian Quarry 
Manager's Certificate of Competency, Re
stricted Quarry Manager's Certificate of 
Competency, Power Shovel Operator's Cer
tificate certified NATA Signatory, Crane 
Operator's Certificate, or a Western Austra
lian Shot Firer's Certificate holder will be 
eligible for the Extra Skills Allowance. 

(Hi) In the case of the Quarry Maintenance 
person, the additional skills allowance will 
apply for any Level 2 or Level 3 skills used. 

(e) No Further Claims 
In accordance with the term of the January 1994 

Wage Case Decision there shall be no further 
wage increase for the life of this Agreement 
except when consistent with a State Wage Case 
decision except for CPI increases to allowances in 
the parent awards as granted by the Industrial 
Relations Commission. 

11.-Public Interest. 
The parties to this Agreement are committed to ensuring 

that all primary stakeholders in the business (including 
customers, suppliers, employees, shareholders and the 
general community) benefit from the program of Continuous 
Improvement in place at Boral Quarries. 

12.-Commitments. 
(a) The Unions undertake that during the period of 

operation of this Agreement there should be no further wage 
increases sought, or granted, except for those provided under 
the terms of this Agreement. 

(b) All parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements 
or benefits in any other plant or enterprise. 

(c) This Agreement shall not operate as to cause an 
employee to suffer a reduction in ordinary time earnings or 
departures from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with payor long service leave with pay. 

(d) Boral Quarries objective is to be more competitive on 
price, to improve quality and service and build market share. 

(i) The company is committed to job security as an 
outcome of these processes. No forced redundan
cies will occur as a result of this Agreement. 

(ii) We recognise that our people are our greatest 
asset. This commitment will be maintained unless 
circumstances beyond the control of the company 
occur. All avenues will be exhausted for alterna
tive employment before the option of Redundancy 
is applied. 

Voluntary redundancies will be sought first 
after which company discretion will apply on 
which employees are offered redundancies. 

From the date of this Agreement redundancy 
payout will be as follows: 
Severance Pay 
Less than 1 year's service 
1-4 years 

for each year thereafter 

Nil 
2 weeks per year of 
service 
1 week per year of 
service 

13-Work Clothing. 
(a) Summer Issue (usually in December) 

(i) 2 khaki cotton drill shirts (short sleeve). 
(ii) 2 khaki cotton drill shorts, or 

(ill) 2 khaki cotton drill trousers, or 
(iv) 5 green stubbie shorts. 

(b) Winter Issue (usually May) 
(i) 2 khaki cotton drill shirts (short or long sleeves). 

(ii) 2 khaki cotton drill trousers. 
(Hi) 1 cold weather jacket. 
(iv) 1 khaki cotton drill overalls. 

Note: If overalls are not required an additional shirt 
and trousers may be taken. 

(c) General 
(i) One month after commencement of permanent 

employment the employee is issued with the 
appropriate clothing, depending on season. 

(ii) In addition to seasonal issue of clothing, work 
safety boots are issued on commencement and are 
replaced when the need is demonstrated to the 
purchasing officer. 

(Hi) Wet weather clothing is issued selectively to those 
whose duties require it and is stored on site. 

(iv) The purchasing officer can make additional 
clothing available if the need can be demonstrated, 
ego premature failure of clothing due to work 
being performed. 

(v) Where particularly dirty work is being performed, 
disposable overalls are available from the pur
chasing officer. 

14.-Renewal of Agreement. 
The parties will review the contents of this Agreement in 

18 months, including an assessment of the achievement of 
the targets and the productivity improvements outlined in 
clause 7 hereof. Such a review is expected to result in the 
renegotiation, renewal or replacement of this Agreement. 

SdI-

Signed on behalf of Boral Quarries 
SdI-.............................. 
Signed on behalf of The Australian Workers Union, WA 
Branch, Industrial Union of Workers 
SdI-

Signed on behalf of the Metal & Engineering Workers 
Union Western Australia 
SdI-

Signed on behalf of the Construction, Mining, Energy, 
Timberyards, Sawmills & Woodworkers Union of Aus
tralia, WA Branch 

BROAD CONSTRUCTION SERVICES INDUSTRIAL 
AGREEMENT 

No. AG 195 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Broad Constructions Pty Ltd. 

No. AG 195 of 1994. 
Broad Construction Services Industrial Agreement. 

COMMISSIONER P.E. SCOIT. 
29 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterel'S 
Union of Workers and there being no appearance on behalf 
of N K Ceilings 1992 Pty Ltd; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby orders-

That the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with 
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effect from the fIrst pay period on or after the 17th day 
of August 1994. 

(Sgd.) P.E. SCOTI, 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 

This Agreement will be known as the Broad Construction 
Services Industrial Agreement. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativity 
12. Industry Standards 
13. Clothing and Footwear 
14. Ratification 

Appendix A 

3.-Area and Parties Bound. 

This is an Agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and Broad 
Construction Services Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.-Application. 

This Agreement shall be binding upon the Company, the 
Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (the "Award"). 

5.-Duration. 

This Agreement shall commence from the first pay period 
on or after the date of ratification as indicated in Clause 
14.-Ratification and shall continue in effect until 31 July 
1995. Provided that nothing in this clause shall prevent the 
implementation of a comprehensive enterprise agreement as 
detailed in Clause 9.-Enterprise Agreement herein. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the Award. 

7.-Single Enterprise. 

It is agreed that this Agreement applies in respect of a 
single enterprise as defmed in Clause 41 A(2) of the Western 
Australian Industrial Relations Act 1979, as amended (the 
"Act"). 

S.-Relationship with Awards. 

This Agreement shall be read wholly in conjunction with 
the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-Enterprise Agreement. 

It is agreed that in the event of the Union and the 
Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the Act. 

lO.-Wage Increase. 

This Agreement provides for the payment of a 7.5% 
increase in the Award hourly rate resulting in the wage rates 
at the date of ratifIcation as expressed in Appendix A at Part 
1 of this Agreement. A following wage increase shall be 
payable as a further instalment of 2.5% on the flfSt pay 
period on or after 1 February 1995 resulting in the wage rates 
also contained in Appendix A at Part 2 of this Agreement. 

11.-Relativity . 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.-lndustry Standards. 

It is a term of this Agreement that the Company will 
continue to meet its current level of payment into the 
following non-wage benefIt schemes for the life of the 
Agreement: the Construction and Building Unions Superan
nuation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Clothing and Footwear. 

(1) The following items will be supplied to each employee 
by the Company, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 

(b) Two (2) t-shirts with collars; 

(c) One (1) bluey jacket for each employee employed 
during the period 1 April to 31 October. 

(2) The Company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

14.-Ratification. 

The signatures that follow testify to the fact that this 
Agreement shall come into effect from the first pay period 
on or after 17 August 1994. 

(Sgd.) K. N. Reynolds 

State Secretary on behalf of the Union 

(Sgd.) K. Rummukainen 

on behalf of the Company 

Dated this 7th day of December 1994. 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 
Plasterers, Fixers 
Signwriters, Paint
ers, Glaziers 

Appendix A. 
Part 1 Part 2 

Date of Ratification 1 February 1995 
Hourly Weekly Hourly Weekly 
Rate Rate Rate Rate 

$12.77 $485.26 13.07 $496.66 
$12.31 $467.78 12.60 $478.80 
$11.98 $455.24 12.25 $465.50 
$13.27 $504.26 13.57 $515.66 
$12.97 $492.86 13.28 $504.64 
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D & G PROJECTS ASBESTOS ERADICATION 
INDUSTRIAL AGREEMENT 

No. AG 154 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
D & G Projects Pty Ltd. 

No. AG 154 of 1994. 
D & G Projects Asbestos Eradication Industrial Agreement. 

COMMISSIONER A.R. BEECH. 
8 December 1994. 

Order. 
HAVING heard Mr G. Giffard on beh&lf of the Applicant 
and there being no appearance on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders-

That the D & G Projects Asbestos Eradication 
Industrial Agreement be registered as an industrial 
agreement in accordance with the following Schedule 
from the 6th day of December 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 
This agreement will be known as the D & G Projects 

Asbestos Eradication Industrial Agreement. 

2.-Arrangement. 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Aims and Objectives of this Agreement 
6. Thrm and Renewal of Agreement 
7. Allowances 
8. Hours of Work 
9. Dispute Settlement Procedure 

10. Safety Dispute Resolution 
11. Skills Enhancement and Training 
12. First On Last Off 
13. Overtime 
14. Company Based Incentive Scheme 
15. Industry Standards 
16. Signatories to the Agreement 

3.-Area and Parties Bound. 
This is an agreement between the Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the union) and D & G 
Projects Pty Ltd (hereinafter referred to as the company) in 
the State of Western Australia. 

4.-Application. 
(1) This agreement shall be binding on the company, the 

union and its officers and employees eligible to be members 
of the union employed by the company, on asbestos 
eradication work covered by the terms of the Building 
Trades (Construction) Award 1987 No. 14 of 1978 
(hereinafter referred to as the award). 

(2) "Asbestos eradication work" shall include all work 
on or about buildings involving the removal, or any other 
method of neutralisation, of any materials which consist of 
or contain asbestos. 

(3) The provisions of this agreement are in addition to 
entitlements specified in the relevant award and where there 
is an inconsistency the agreement shall prevail. 

5.-Aims and Objectives of this Agreement. 

The objectives of this agreement are to: 

(1) Increase the efficiency of the company by the 
effective use of the skills and commitment of the 
employees of the company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the company's 
employees. 

(3) Develop the best practice standards that are based 
upon a culture of opportunity, continuous learning 
and improvement through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health 
and safety standards in the industry are main
tained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall 
avoid lost time. 

6.-Thrm and Renewal of Agreement. 

(1) This agreement shall come into operation from the 
date of signing and shall remain in force for a period of two 
years. 

(2) Any party may terminate the agreement provided three 
months' notice has first been given in writing. 

(3) The parties agree to commence discussions on the 
terms and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

7.-Allowances. 

(1) Unless otherwise agreed in writing between the 
company and the union, employees will be paid the 
Labourer Group 1 rate of pay as contained in the relevant 
award. In addition, the following allowance will be paid: 

(a) A rate of $5.00 per hour will be paid to all 
employees. 

(b) This allowance is "all purpose" and shall be 
included as part of the ordinary rate. 

(2) The above rates are in lieu of clause 9.-Special Rates 
and Provisions of the award or allowances contained in 
particular site agreements. 

8.-Hours of Work. 

(1) For employees required to wear full respiratory 
equipment, six hours only will be worked in an eight hour 
period, and no more than three hours may pass without a 
paid rest period of one hour. 

(2) Unless otherwise agreed in writing between the 
company and the union, and in addition to the provisions of 
clause 13.-Hours of the award, a further productivity 
incentive of one paid day off every four week period will 
be given to each employee. 

9.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
agreement shall be the same as that outlined in clause 
46.-Settlement of Disputes of the award. 

lO.-Safety Dispute Resolution. 

(1) It is agreed the company and its employees have a 
responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measure or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause will be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the company's safety officer 
or workers' safety representative to be dealt with in 
accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation that employee will immediately notify 
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the company's safety officer or the workers' 
safety representative. 

(b) The company's safety officer and the workers' 
safety representative will take immediate action to 
have the unsafe situation rectified. 

(c) Should the company's safety officer consider that 
no safety precautions are necessary, he/she will 
notify the workers' safety representative accord
ingly as soon as possible. 

(d) While there is disagreement on the ruling of the 
company's safety officer, the company's safety 
officer will arrange for the immediate transfer of 
all employees from the disputed area. 

(e) Should the company's safety officer be of the 
opinion that no action is necessary and the 
employees' safety representative disagrees, an 
appropriate inspector from the Department of 
Occupational Health, Safety and Welfare 
(DOHSWA) will be requested to undertake an 
inspection of the disputed area for the purpose of 
resolving any such matter. 

(t) If disagreement still exists the chief inspector, 
construction branch of OOHSWA or his/her 
nominee will be called in to assist in the resolution 
of the dispute. 

(4) Whilst the above procedure is being followed there 
will be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(5) Adequate union approved protective equipment will 
be supplied by the company. 

(6) $5 million public liability asbestos related insurance 
shall be held by the company. 

(7) It is accepted that safety considerations override 
normal work practices and, depending on the degree of 
potential risk to persons on the job or the general public, can 
override normal demarcation practices. 

11.-Skills Enhancement and Training. 

(1) The parties recognise the need to adopt a "total trade" 
concept for training and skills acquisition to meet the current 
and future requirements of the industry. To this end the 
parties reaffirm their commitment to training and agree that 
training and retraining of both the workforce and supervision 
will occur on an ongoing basis. 

(2) It is agreed that safety training will be an important 
component in the structured training programme. 

(3) All asbestos eradication work will be carried out using 
labour suitably trained and qualified to a standard approved 
by the company and the union. 

12.-First on Last Off. 

(1) The parties agree that continuity of employment is 
desirable wherever possible and that, where it is not 
possible, employees will be retrenched in order of seniority. 

(2) When applying the "first on last off' principle it is 
agreed, subject to the caveat of "all things being equal", 
that it is intended to apply on a state basis rather than a site 
by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject 
to this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in 
accordance with clause 9.-Dispute Settlement Procedure. 

13.-Overtime. 

(1) The allocation of overtime will be at the employer's 
prerogative provided that the employer will not discriminate 
against any employee. 

(2) The practice of "one in all in" will not occur. 

(3) An overtime roster may be introduced after agreement 
is reached between the employees, the company and the 
union. 

14.-Company Based Incentive Scheme. 
(1) The company may negotiate incentive schemes which 

will not affect the terms of this agreement. These schemes 
must ensure that the award provides the base safety net and 
that all workers on site have the opportunity to share in the 
proposed scheme. 

(2) Once negotiated, incentive schemes will be submitted 
to the union prior to their implementation for confmnation 
that the relevant award requirements have been satisfied. 

15'-Industry Standards. 
The company will continue to met its current level of 

payments into the following non-wage benefit schemes: 
(1) The Construction & Building Unions Superannua

tion Scheme, and 
(2) The WA Construction Industry Redundancy Fund. 

16.-Signatories to the Agreement. 
Derek Saunders 

Signed on behalf of D & G Projects 

K.N. Reynolds 

Signed on behalf of the Western Australian Builders' 
Labourers, Painters and Plasterers Union of Workers 

Dated this 17th day of November 1994. 

DE FRANCESCH BUILDERS INDUSTRIAL 
AGREEMENT 

No. AG 156 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
De Francesch Builders Pty Ltd. 

No. AG 156 of 1994. 
De Francesch Builders Industrial Agreement. 

COMMISSIONER A.R. BEECH. 
8 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the De Francesch Builders Industrial Agree
ment be registered as an industrial agreement in 
accordance with the following Schedule from the 6th 
day of December 1994. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 

I.-Title. 
This agreement will be known as the De Francesch 

Builders Industrial Agreement. 

2.-Arrangement. 
1. Title 
2. Arrangement 
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3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. No Extra Claims 
13. Industry Standards 
14. Ratification 

Appendix A 

3.-Area and Parties Bound. 

This is an agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the union) and De 
Francesch Builders Pty Ltd (hereinafter referred to as the 
company) in the State of Western Australia. 

4.-Application. 

This agreement shall be binding upon the company, the 
union, its officers and members, and any person eligible to 
be a member of the union employed by the company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (hereinafter 
referred to as the award). 

5.-Duration. 

This agreement shall commence from the first pay period 
on or after the 11 th November 1994 and shall continue in 
effect until 31 July 1995. Provided that nothing in this clause 
shall prevent the implementation of a comprehensive 
enterprise agreement as detailed in Clause 9.-Enterprise 
Agreement. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the award. 

7.-Single Enterprise. 

It is agreed that this agreement applies in respect of a 
single enterprise as defined in Clause 41A(2) of the W.A. 
Industrial Relations Act 1979, as amended (the "Act"). 

8.-Relationship with Award. 

(1) This agreement shall be read wholly in conjunction 
with the award. Where this agreement is silent on rates of 
pay and other matters pertaining to the employment 
relationship, the award shall apply. 

(2) Where there is conflict between the rates of pay, 
conditions, allowances and other matters in this agreement 
and the award the higher rate shall apply. 

9.-Enterprise Agreement. 

It is agreed that in the event of the union and the company 
agreeing on the terms of a comprehensive enterprise 
agreement, this agreement may be terminated in accordance 
with the requirements of the Act. 

1O.-Wage Increase. 

(1) This agreement provides for the payment of a 7.5% 
increase in the award hourly rate resulting in the wage rates 
at the 11th November 1994 as expressed in Appendix A at 
Part 1. 

(2) A following wage increase shall be payable as a 
further instalment of 2.5% on the first pay period on or after 
1 February 1995 resulting in the wage rates also contained 
in Appendix A at Part 2. 

11.-Relativities. 

The relativities in base rate and supplementary payments 
as currently contained in the award will not be altered for 
the life of this agreement. 

12.-No Extra Claims. 
The union agrees not to pursue any extra claims against 

the company for the life of this agreement except in the 
event that the annual Consumer Price Index exceeds the 
amounts provided for in this agreement. 

B.-Industry Standards. 

It is a term of this agreement that the company will 
continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

14.-Ratification. 
The signatures that follow testify to the fact that this 

agreement shall come into effect from the frrst pay period 
on or after 11 th November 1994. 
R Kinney 

per State Secretary for and on behalf of The Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers 

Bruce Menegola 

For and on behalf of De Francesch Builders Pty Ltd 
Dated this 11th day of November 1994. 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

APPENDIX A 
Part 1 

11 November 1994 
Hourly Weekly 

Rate Rate 
$12.77 $485.26 
$12.31 $467.78 
$11.98 $455.24 

Part 2 
1 February 1995 
Hourly Weekly 

Rate Rate 
$13.07 $496.66 
$12.60 $478.80 
$12.25 $465.50 

D M R PLASTERING CONTRACTORS INDUSTRIAL 
AGREEMENT 

No. AG 155 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

Rezan Pty Ltd T/A 
D M R Plastering Contractors. 

No. AG 155 of 1994. 

D M R Plastering Contractors Industrial 
Agreement. 

COMMISSIONER A.R. BEECH. 
8 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the D M R Plastering Contractors Industrial 
Agreement be registered as an industrial agreement in 
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accordance with the following Schedule from the 6th 
day of December 1994. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 

I.-Title. 

This agreement shall be known as the D M R Plastering 
Contractors Industrial Agreement. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Provisions of this Agreement 
5. Aims and Objectives of the Agreement 
6. Efficiency Increases 
7. Measuring Productivity Improvements 
8. 'Term and Renewal of Agreement 
9. Tradesmen/Labourer Ratios 

10. Allowances 
11. Dispute Settlement Procedure 
12. Safety Dispute Resolution 
13. Skills Enhancement and Training 
14. First On Last Off 
15. Overtime 
16. Company Based Incentive Scheme 
17. Superannuation Scheme Contributions 
18. Redundancy Fund 
19. No Extra Claims 
20. Consultation 
21. Ratification 

3.-Scope and Parties this Agreement. 

(1) This agreement shall apply to and be binding on Rezan 
Pty Ltd T/A 0 M R Plastering Contractors (the company) 
and all its employees whose employment is covered by the 
Building Trades (Construction) Award 1987 No. 14 of 1978 
(the award). 

(2) This agreement shall also be binding upon the 
following organisation of employees: 

The Western Australian Builders' Labourers, Paint
ers and Plasterers Union of Workers (the union). 

4.-Provisions of this Agreement. 

(1) The provisions of this agreement are in addition to 
entitlements specified in the relevant award and where there 
is inconsistency the agreement shall prevail except that 
nothing in this agreement will have the effect of reducing 
the award payments or benefits. 

(2) Reference to singular shall include plural and 
reference to male shall include female, as appropriate. 

5.-Aims and Objectives of the Agreement. 

The objectives of this agreement are to: 

(1) Increase the efficiency of the company by the 
effective utilisation of the skills and commitment 
of the employees of the company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the company's 
employees. 

(3) Develop best practice standards that are interna
tionally recognised based upon a culture of 
opportunity, continuous learning and improve
ment through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health 
and safety standards in the industry are main
tained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall 
avoid lost time. 

6.-Efficiency Increases. 

(1) The parties to this agreement are committed to 
ensuring that the measures contained in this agreement lead 
to real gains in efficiency. 

(2) The increases shall be: 

(a) 7.5% of the relevant award rate payable from the 
17th November 1994. 

(b) A further instalment of 2.5% on the first pay 
period on or after 1 February 1995. 

(3) The increases in subclause (2) of this clause are to be 
the only wage increases allowable except where the 
annualized National Consumer Price Index or a National 
Wage Case award exceeds the increases prescribed in this 
clause. 

(4) It is further agreed that employees will either receive 
the increases set out in subclause (2) of this clause or the 
increases that may be provided for in subclause (3) of this 
clause, but not both. 

7.-Measuring Productivity Improvements. 

As a prerequisite to the payment of the increases 
prescribed in Clause 6.-Efficiency Increases to all employ
ees covered by this agreement, the efficiency measures in 
this agreement shall be satisfied. 

8.-Term and Renewal of Agreement. 

(1) This agreement shall come into operation from the 
17th November 1994 and shall remain in force until 31 July 
1995 unless otherwise terminated or extended in accordance 
with this agreement. 

(2) Any party may terminate the agreement provided three 
months' notice has first been given in writing. In the event 
of a fundamental breach the period of notice shall be one 
month. 

(3) The parties agree to commence discussions on the 
terms and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

9.-Tradesmen/Labourer Ratios. 

(1) It is recognised that there is an important role for 
labourers in this company and it is agreed that they will be 
utilised in the company. 

(2) No fixed ratios are established by this agreement as 
the number of labourers will be determined on an as needs 
basis on the site. Where there is any disputation in relation 
to this subclause the matter shall be processed in accordance 
with the general principles and procedures specified in 
Clause I I.-Dispute Settlement Procedure. 

(3) Tradesmen may handle materials and gear within a 
reasonable vicinity of their work area. 

10.-Allowances. 

(1) Wall and Ceiling Allowance 

(a) An on site allowance of 80 cents per hour, all 
purpose, shall apply to all sites whose tender 
closing date is prior to 1st September 1993. This 
allowance will absorb and be in lieu of the 
Structural Frame Allowance. 

(b) An on site allowance of $1.00 per hour, all 
purpose, shall apply to all sites which have a 
tender closing date that is on or after 1st 
September 1993. This allowance will be in lieu of 
the Structural Frame Allowance and the allowance 
prescribed in paragraph (l)(a) of this clause. 

(2) Mineral Fibre Tile Allowance 

(a) An allowance of $1.50 per hour shall be paid to 
employees required to handle or install tiles 
containing mineral fibres. It shall be a requirement 
of this agreement that the employees in receipt of 
this allowance wear the appropriate personal 
protective equipment and have been trained in the 
proper fitting, use and maintenance of that 
equipment. 
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(b) This allowance prescribed in paragraph (2)(a) of 
this clause shall be in lieu of those allowances 
prescribed in the award or other site agreements. 

(c) All of the provisions of paragraph (2)(a) of this 
clause will be reviewed prior to the expiry of this 
agreement and such review shall include complete 
re-appraisal of the need to wear personal protec
tive equipment. No allowance is payable if 
personal protective equipment is not required. 

1 I.-Dispute Settlement Procedure. 
When a matter of concern arises on a construction site the 

parties commit themselves to endeavour to resolve any 
disputes including demarcation issues internally and without 
recourse to industrial action. 

(1) In the fIrSt instance an employee should submit a 
request concerning a work related issue to his/her immediate 
team co-ordinator or supervisor. 

(2) If the matter cannot be resolvoo at this stage the 
employee shall raise the matter with his/her union delegate, 
who shall submit the issue to the employee's supervisor. 

(3) If not settled at this stage, the delegate and the relevant 
union organiser may submit the matter to the senior 
company supervisor for consideration. 

(4) If not settled at this stage, the matter will be placed 
in the hands of the company's senior management and the 
state secretary of the relevant union or his/her nominee. 

(5) If the issue still exists after the abovementioned 
processes have been carried out, then the matter shall be 
referred to the Western Australian Industrial Relations 
Commission for determination. The Western Australian 
Industrial Relations Commission's decision will be accepted 
by all parties subject to legal rights of appeal. 

(6) Whilst the above procedures are being followed work 
shall continue as it was prior to the issue occurring. No party 
shall be prejudiced by the final settlement, as a consequence 
of continuance of work in accordance with this clause. 

l2.-Safety Dispute Resolution. 
(1) It is agreed the company and its employees have a 

responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measures or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out below shall be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the company's safety officer 
or workers safety representative to be dealt with in 
accordance with the following procedures. 

(a) Where any employee becomes aware of an unsafe 
situation, that employee shall immediately notify 
the company's safety officer or the workers safety 
representative. 

(b) The company's safety officer and the workers 
safety representative shall take immediate action 
to have the unsafe situation rectified. 

(4) Should the company's safety officer consider that no 
safety precautions are necessary, he/she shall notify the workers 
safety representative accordingly as soon as possible. 

(5) Where there is disagreement on the ruling of the 
company's safety officer, the company's safety officer will 
arrange for the immediate transfer of any employee away 
from the disputed area. 

(6) Should the company's safety officer be of the opinion 
that no action is necessary and the workers' safety 
representative disagrees with that decision, an appropriate 
inspector from the Department of Occupational Health, 
Safety and Welfare (DOHSWA) shall be requested to 
undertake an inspection of the disputed area for the purpose 
of resolving any such matter. 

(7) If disagreement still exists the chief inspector 
construction branch of DOHSWA, or his/her nominee, shall 
be called in to assist in the resolution of the dispute. 

(8) Whilst the above procedure is being followed, there 
shall be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(9) It is accepted that safety considerations do override 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override normal demarcation practices. 

13.-Skills Enhancement and Training. 
(1) The parties recognise the need to adopt a "total trade" 

concept for training and skills acquisition to meet the current 
and future requirements of the industry and where appropri
ate to provide a career path for employees in the wall and 
ceiling industry. 

1b this end the parties reaffirm their commitment to 
training and agree that training and retraining of both the 
workforce and supervision will occur on an ongoing basis. 

(2) Mature adult employees may be trained, initially as 
labourers and then in the skills of a tradesman through a 
structured improver system which will be recognised by the 
industry. 

(3) It is agreed that the parties will participate in a training 
committee consisting of industry representatives from 
employees, union, management and the Association of Wall 
and Ceiling Contractors of Western Australia (the Associa
tion) which will meet regularly to develop, subject to 
agreement, a structured training program, its method of 
delivery and appropriate funding. 

(4) It is agreed that safety training will be an important 
component in the structured training program. 

14.-First On Last Off. 
(I) The parties agree that continuity of employment is 

desirable wherever possible, and that where it is not 
possible, employees shall be retrenched in order of seniority. 

(2) When applying the "fIrSt on last off" principle it is 
agreed, subject to the caveat of "all things being equal", 
that it is intended to be applied on a state company basis 
rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may require a 
variation to this agreement. 

(4) Where there is any disagreement as to the application 
of this principle the matter shall be processed in accordance 
with Clause 1 I.-Dispute Settlement Procedure. 

15.-Overtime. 
(1) The allocation of overtime shall be at the company's 

prerogative provided that the company shall not adversely 
or unreasonably discriminate against any employees. 

(2) The practice of "one in all in" shall be eliminated. 
(3) An overtime roster may be introduced by the company 

in conjunction with the employees. 

16.-Company Based Incentive Scheme. 
(1) The company may negotiate incentive schemes which 

will not affect the terms of this agreement. These incentive 
schemes must ensure that the award provides the base safety 
net and that all employees on site have the opportunity to 
share in the proposed scheme. 

(2) Once negotiated, bonus based incentive schemes will 
be submitted to the union prior to its implementation for 
confirmation that the relevant award requirements have been 
satisfied. 

17.-Superannuation Scheme Contributions. 

(1) The status quo shall be maintained throughout the 
term of this agreement in respect of payments for superannu
ation irrespective of whether such payments have been made 
pursuant to a state or federal award. 

(2) In the event of the trustees of the superannuation fund 
approving an increase then such increase shall become 
effective as prescribed by the relevant award and the 
trustees. 
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I8.-Redundancy Fund. 

The status quo shall be maintained throughout the term 
of the agreement in respect of payments for redundancy 
irrespective of whether such payments have been made 
pursuant to a state or federal award or a state based 
construction industry redundancy fund. 

19.-No Extra Claims. 

It is a condition of this agreement that the parties will not 
seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage 
Case Principles. 

20.-Consultation. 

In relation to general industry matters not otherwise 
provided for in this agreement the union recognises the role 
of the Association and shall consult with the Association on 
matters of industry wide significance. 

21.-Ratification. 

M. O'Donoghue 

Signed on behalf of: 
Rezan Pty Ltd T/A D M R Plastering Contractors 

G.T. Giffard 

(Witness) 

G. T. Giffard 

Signed on behalf of The Western Australian Builders' 
Labourers, Painters and Plasterers Union of Workers 

Dated this 17th day of November 1994. 

FAL AND SDA ENTERPRISE AGREEMENT 1994 
No. AG 178 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 

Foodland Associated Limited. 

No. AG 178 of 1994. 

FAL and SDA Enterprise Agreement 1994. 

COMMISSIONER A.R. BEECH. 

22 December 1994. 

Order. 

HAVING heard Mr J. Bullock on behalf of the Applicant 
and Mr M. Jensen on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the FAL and SDA Enterprise Agreement 1994 
be registered as an industrial agreement in accordance 
with the following Schedule from the 20th day of 
December 1994. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 

I.-Title. 

This agreement shall be referred to as "FAL and SDA 
Enterprise Agreement 1994" and shall replace the "FAL 
and SDA Enterprise Agreement 1993 No. AG 40 of 1993". 

2.-Arrangement 

1. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Relationship to Parent Award 
6. Date and Period of Operation 
7. Aims of Agreement 
8. Commitments 
9. Increases to Rates of Pay and Allowances 

10. Casual Employees 
11. Part Time Employees 
12. Hours 
13. Overtime 
14. Refreshment and Meal Breaks 
15. Family Leave 
16. Dispute Settlement Procedure 
17. Consultative Committees 
18. Trade Union Training Leave 
19. Leave Reserved 
20. Signatories 

Schedule A-Wages Levels 
Schedule B-Allowance Levels 

3.-Area and Scope. 

This agreement shall apply to Foodland Associated 
Limited operating within the State of Western Australia and 
employees who are eligible to be members of The Shop, 
Distributive and Allied Employees' Association of Western 
Australia. 

4.-Parties Bound. 

(1) This agreement shall be binding on the following 
parties-

(a) Foodland Associated Limited (hereinafter "the 
company") 

(b) The Shop, Distributive and Allied Employees' 
Association of Western Australia (hereinafter 
"the SDA"). 

(2) The parties to this agreement shall be bound jointly 
and separately to oppose any subsequent application by any 
other body or organisation to be joined to this agreement 

5.-Relationship to Parent Award. 

(1) This agreement shall be read and interpreted in 
conjunction with the Foodland Associated Limited (Western 
Australia) Warehouse Award 1982 (hereinafter "the 
award"). 

(2) Where there is any inconsistency between the terms 
of this agreement and the award this agreement shall prevail 
to the extent of the inconsistency. 

6.-Date and Period of Operation. 

(l) This agreement shall operate from 1 May 1994 and 
shall remain in force until 1 May 1996. 

(2) This agreement shall not continue to have effect 
beyond 1 May 1996, unless all parties to the agreement agree 
to that course prior to 1 May 1996, with agreed matters being 
inserted into the aWard. 

(3) The parties will commence discussions to review the 
terms and content of the agreement at least three months 
prior to its expiry date with a view to reaching agreement 
on the terms of a replacement agreement. 



75 w.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 95 

7.-Aims of Agreement. 
To provide a framework upon which the company and its 

employees can build an ongoing relationship which: 
(I) Facilitates continuous improvements and the 

development of high performance work systems 
that benefit customers, employees and sharehold
ers. 

(2) Allows employees to gain and utilise a broader 
range of skills and encourages access to relevant 
and applicable training programmes. 

(3) Achieves improved communication and genuine 
consultation in the workplace. 

8.-Commitments. 
During the period of operation of the agreement: 

(1) Except as provided by subclause (5) of this clause 
there will be no extra claims in relation to wages 
and conditions during the term of this agreement 
except where consistent with State Wage Case 
Principles. 

(2) The terms and conditions of this agreement will 
not be used to base or progress a claim or claims 
against any other organisation or employer. 

(3) The agreement shall not operate to cause an 
employee to suffer a reduction in wages or 
conditions but this shall not be interpreted as 
guaranteeing levels of overtime to any employee 
or overall. 

(4) The SDA shall not take any industrial action in 
support of or in relation to any claim for improved 
working conditions or wages in any of the 
company's operations during the term of this 
agreement and shall not countenance any of its 
members conducting any industrial action in 
support of such claims within the term of the 
agreement. ' 

(5) The parties shall, as soon as practicable, en
deavour to negotiate and implement an equitable 
bonus system for employees working under the 
"new systems of work" which were the subject 
of negotiations leading to this agreement. For the 
purposes of this clause, claims relating to this 
bonus system will not be regarded as "extra 
claims". 

9.-Increases to Rates of Pay and Allowances. 
(1) In accordance with this agreement, rates of pay for 

classifications in Clause 28.-Wages of the award shall be; 
(a) The 2% already paid from May 1994; 
(b) 3% payable from 1st August 1994; 
(c) 3% payable from 1st May 1995. 

(2) The rates to apply are expressed in Schedule 
A-Wage Levels. 

(3) In accordance with this agreement, allowances in the 
award shall be increased by 3% with effect on and from 1st 
August 1994 and by 3% with effect on and from 1st May 
1995. 

(4) The allowances to apply are expressed in Schedule 
B-Allowance Levels. 

(5) The increases referred to in this clause are in 
recognition of: 

(a) General productivity improvements from: 
(i) changes in bulk picking arrangements; 

(ii) stock handling, dispatch and receivals; 
(iii) new layouts, methods of operation and other 

improvements in productivity inherent to the 
new warehouse facility at Canning Vale. 

(b) Expected improvements in productivity in the 
areas of stock damages, absenteeism, safety and 
accident rates. 

(c) The changes to rosters to be worked at Australian 
Liquor Marketers (ALM). 

(d) The extension of ordinary hours. 
(e) Increased flexibility in the maximum and mini-

mum hours worked. 
(0 Rostered days off being able to be deferred. 
(g) The introduction of time off in lieu of overtime. 
(h) Changes to the Disputes Settlement Procedure. 

10.-Casual Employees. 
(1) "Casual employee" shall mean an employee engaged 

by the hour and who may be dismissed or leave the 
company's service at any moment without notice and except 
as hereinafter provided shall not be engaged for more than 
32 hours per week in ordinary hours. 

Notwithstanding the aforementioned, a casual employee 
may be engaged for ordinary hours up to and including 38 
hours per week for periods not in excess of one month for 
the purposes of relieving full time employees absent on 
approved leave or to assist during the peak period of Easter; 
or for a period not in excess of three months to assist during 
the peak period of Christmas. 

Any casual employee engaged and not permitted to 
commence work shall receive two hours' pay at the rate of 
20 per centum in addition to the appropriate rate of wages 
prescribed in this agreement. 

(2) The minimum period of engagement for casual 
employees shall be four hours provided that the minimum 
engagement for casual employees who are engaged by the 
company after 18th June 1990 shall be three hours. Casual 
employees shall be engaged in one continuous period in any 
day at the rate of 20 per centum in addition to the rates 
prescribed in Schedule A-Wage Levels and in addition to 
any shift loading prescribed in Clause 34.-Shift Work of 
the award. 

ll.-Part Time Employees. 
(1) Except hereinafter provided, a part time employee 

shall mean an employee who may be engaged on any day 
Monday to Saturday inclusive for a maximum of 60 hours 
per fortnight with not more than ten daily work commence
ments in any fortnightly period. Provided that a part time 
employee shall not be engaged for less than three consecu
tive hours nor more than eight consecutive hours exclusive 
of meal times on any day. 

(2) The proportion of part time employees who may be 
employed shall not exceed-

(a) Where no full time employee is employed, one 
part time employee. 

(b) Where up to two full time employees are 
employed, one part time employee. 

(c) Where three or more but less than five full time 
employees are employed, two part time employ
ees. 

(d) Where five or more but less than seven full time 
employees are employed, three part time employ
ees. 

(e) Where seven or more but less than nine full time 
employees are employed, four part time employ
ees. 

(0 Where nine or more but less than eleven full time 
employees are employed, five part time employ
ees. 

(g) Where twelve or more full time employees are 
employed. one part time employee may be 
employed for each two full time employees. 

(3) A part time employee shall receive payment for 
wages. annual leave. holidays. sick leave and long service 
leave on a pro rata basis in the same proportion as the 
number of hours regularly worked each week bears to 38 
hours. 

(4) When a day. being a day when an employee would 
have been rostered to work. is a holiday under the provisions 
of Clause 14.-Holidays of the award. then that day shall 
be a holiday without deduction of pay to such employee. 
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(5) Provided that subject to subclause (1) of this clause 
part time employees may be offered and may accept 
additional hours to the base rostered hours and those hours 
shall be paid at the appropriate casual rate. 

12.-Hours. 
(1) The ordinary hours of work shall be rostered between 

6am and 9pm on no more than 3 days, Monday to Friday 
inclusive, provided that: 

(a) Each operating division nominates the day/days of 
extended hours to suit the seasonal and opera
tional requirements of the division. 

(b) One week's notice shall be provided by the company 
to change the nominated days to suit the seasonal and 
operational requirements of the division. 

(c) This clause shall only apply to volunteers and 
employees commencing on or after 2nd May 1993. 

(d) All ordinary hours worked between 6pm and 9pm 
shall be paid at the rate of 2S% in addition to the 
ordinary rate of wage. 

(2) (a) For volunteers and for employees commencing on 
or after 2 May 1993, the maximum number of 
ordinary hours on Monday to Friday inclusive that 
may be worked on anyone day shall be ten and 
the minimum number of ordinary hours per 
engagement shall be three. This subclause applies 
to full time and part time employees whose 
ordinary hours or shifts are deemed part of 
Monday to Friday operations. 

(b) Where an employee's roster is changed in a week 
in which a public holiday falls, such that a day on 
which the employee would have been required to 
work in excess of eight ordinary hours is changed 
from the day on which the public holiday falls to 
another day, then such an employee shall be paid 
for all hours worked in that week and paid for all 
hours that he/she would normally have been 
rostered to work on the day of the public holiday 
had the roster change not been effected. 

(3) (a) By mutual agreement between the company and 
the employee a rostered day off may be deferred 
to a time mutually agreed at the time of deferral. 
Rostered days off may not be deferred for more 
than twelve months. 

(b) No employee may have more than five rostered 
days off deferred at anyone time. 

(c) Any employee who at the time of termination of 
employment has an entitlement to deferred ros
tered days off shall be paid out such entitlement 
at the appropriate rate. 

(4) Notwithstanding anything contained herein and at 
Clause 9.-Rostered Day Off, Clause 13.-Overtime and 
Clause 35.-Payment of Wages in the Foodland Associated 
Limited (Western Australia) Warehouse Award 1982, the 
following methods of operating the 38 hour week shall be 
observed: 

(a) Except as provided for in paragraph (b) of this 
subclause, full time employees shall be required 
to work: 

(i) no more than IS2 ordinary hours per four 
week cycle; 

(ii) no more than 19 work commencements per 
four week cycle; 

(iii) no more than S commencements in any week; 
(iv) no more than 40 hours in any week. 

(b) Notwithstanding paragraph (a) of this subclause, 
an employee whose rostered day off in any four 
week cycle has been deferred pursuant to sub
clause (3) of this clause shall be required to work; 

(i) no more than 160 ordinary hours per four 
week cycle; 

(ii) no more than 20 work commencements per 
four week cycle; 

(iii) no more than S commencements in any week; 
(iv) no more than 40 hours in any week. 

13.-Overtime. 
An employee and the company may agree that time off 

shall be allowed in lieu of payment of overtime. Such time 
off shall be subject to: 

(1) The time off allowed being equivalent to the 
overtime rate that otherwise would have been 
paid. 

(2) The time of taking time off being agreed at the 
time of arranging the overtime. 

14.-Refreshment and Meal Breaks. 
(1) An employee working more than eight ordinary hours 

shall be allowed two paid breaks of ten minutes to be taken 
either side of the unpaid meal break. 

(2) Where an employee works for more than eight 
ordinary hours and those hours extend beyond 8.00pm, an 
allowance shall be paid for the purchase of a meal at the 
higher meal money rate applicable at the time from Schedule 
B. 

IS.-Family Leave. 

(1) Full time employees may use up to 15.2 hours of their 
accrued sick leave in any year of service for family reasons. 
Family leave is availabe in units of not less than one hour. 

(2) In any year in which less than IS.2 hours of family 
leave are taken by an employee the remainder of the IS.2 
hours entitlement for that year remains as accrued sick leave 
and, as such, continues to accrue. 

(3) Part time employees' entitlement to family leave shall 
be calculated on a pro rata basis in the same proportion as 
the number of hours regularly worked bears to 38 hours but 
in all other respects is as provided by this clause. 

16.-Dispute Settlement Procedure. 
(1) The objectives of this procedure shall be-

.. to promote the resolution of disputes by measures 
based on consultation, co-operation and discus
sion; 

.. to reduce the level of industrial confrontation; 
EO to avoid interruption to the performance of work 

and consequential loss of production and wages; 
and 

EO to minimise the interruption of supply and loss of 
sales by customers. 

(2) The dispute settling procedure shall include the 
following four steps: 

(a) Discussion between employee/s concerned (and 
the shop steward if requested) and the immediate 
supervisor. 

(b) Discussions involving the employee/s concerned, 
the shop steward and the manager. 

(c) Discussions involving the shop steward, an offi
cial of the SDA, the manager and a representative 
of the Personnel Department. 

(d) Discussions involving senior SDA officials and 
senior management. 

(3) A time limit of two working days shall apply between 
paragraphs (2)(a) to (2)(d) of this clause. Provided that the 
parties, by all reasonable means, shall attempt to complete 
the process as soon as practical. 

(4) Throughout all stages of the procedure all relevant 
facts, issues and concerns shall be clearly identified and 
exchanged between the parties. 

(5) (a) All employees in all operating divisions shall vote 
on final offers or recommendations concerning 
company-wide matters and the majority of all 
votes shall prevail. For other issues related to 
individual operating division(s) the vote shall be 
restricted to the division(s). 

(b) Offers or recommendations for resolution will be 
put consistently and progressively to all employ
ees in each operating division for voting. No 
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amendments or negotiations will take place until 
all employees have so voted. 

(6) (a) If no resolution has been achieved, and industrial 
action is likely to result the company may and the 
SDA shall summarise their position by posting 
notices to notice boards in all operating divisions 
to allow all employees reasonable opportunity to 
view the notiCl'~ 

(b) Prior to taking any form of industrial action a vote 
by secret ballot will be conducted by the SDA, 
with an independent observer nominated by the 
company to observe the ballot procedure. Such 
ballot shall not be conducted until approximately 
24 hours has passed since the posting of notices 
referred to in paragraph (6)(a) of this clause. 

(c) Where it is a company wide matter all employees in 
each operating division shall vote progressively by 
secret ballot. With regard to all other disputes any 
secret ballot shall be restricted to the division(s). 

(d) No results of any such secret ballot shall be 
announced until after voting has been completed 
in each operating division. 

(7) While the Dispute Settlement Procedure is being 
followed, work shall continue in accordance with existing 
practices subject only to bona fide safety issues where work 
may be deferred until the matter is determined. No party 
shall be prejudiced as to the fmal settlement by the 
continuance or deferment of work in accordance with this 
subclause. 

(8) It is open to the parties. at any time, to refer the matter 
to the Western Australian Industrial Relations Commission. 

(9) Both parties commit to being fair and honest in their 
dealings and to adhere to the Dispute Settlement Procedure. 
This should be facilitated by the earliest possible advice by 
one party to the other of any issue or problem which may 
give rise to a grievance or dispute. 

17.-Consultative Committees. 
Consultative Committees may be established, to advise 

and make recommendations to the company on the issues 
mentioned in this clause and other issues as agreed between 
the company and the SDA. The terms of reference of the 
committee(s) will be determined by the company. 

A Consultative Committee shall consist of management 
representatives and employee representatives selected in 
consultation with the SDA. 

Consultative Committees shall be formed in the first 
instance to make recommendations to the company on-

.. stock damage 

.. absenteeism 
€I safety and accident rates. 

18.-Trade Union Training Leave. 
(1) (a) Subject to this clause the SDA delegate or duly 

elected or appointed SDA representative shall, 
upon application in writing by the SDA, be 
granted up to five days leave with pay, each 
calendar year, non cumulative, to attend courses 
approved under the Australian Trade Union 
Training Authority Act in Western Australia. 

(b) The courses to be attended shall be those most suited 
to the industrial situation pertaining to the wholesale 
and retail industry in Western Australia. 

(c) An application shall be made in writing by the 
SDA to the company and shall include the 
following details: 

(i) the name of the employee seeking leave; 

(ii) the period of time for which leave is sought 
(including daily commencing and fmishing 
times); 

(iii) the title, description and agenda of the course 
or courses to be attended; 

(iv) the place or places where the said course or 
courses will be held; 

(v) the name of the person or persons conducting 
the said course or courses; 

(vi) a copy of the syllabus and curriculum of the 
course or courses to be attended. 

(2) (a) Leave shall be granted by the company on the 
dates notified by the SDA but shall be subject to 
the SDA giving not less than one, and where 
possible, two calendar months' notice of the 
intention to attend such course or such lesser 
period as may be agreed between the company, the 
SDA and the employee concerned. 

(b) (i) Provided that where the leave is to be taken 
in the four weeks prior to Christmas Day or 
the five weeks after Christmas Day, in the 
week prior to or after Easter, or a scheduled 
stocktake, the company may require that such 
leave be deferred. 

(ii) In any other exceptional circumstances, for 
example the week during which a public 
holiday falls, the company may request in 
writing to the SDA to defer and in the event 
of disagreement, either party may refer the 
matter to the Western Australian Industrial 
Relations Commission. 

(3) Only employees who have completed twelve months' 
continuous service with the company shall be eligible for 
leave pursuant to this clause. 

(4) (a) Each employee on leave approved in accordance 
with this clause shall be paid all ordinary time 
earnings which normally become due and payable 
during the period of the leave. 

(b) "Ordinary time earnings" shall mean the base 
classification rate, including supplementary pay
ments where appropriate, in charge rates, shift 
penalties and (if any) overaward payments, to
gether with any other all purpose allowance or 
penalty payment for work in ordinary time and 
shall include in respect to casual employees the 
appropriate casual loadings as prescribed by the 
award, but shall exclude any payment for overtime 
worked. 

(c) Employees shall not be paid under this clause if 
they were not ordinarily scheduled to work. 

(5) Leave granted will not incur any additional payment 
to the extent that the course attended coincides with any 
other period of paid leave granted pursuant to the award. 

(6) The company shall not incur any liability with respect 
to the cost of travel to and from the place where the courses 
are conducted, nor for any accommodation and associated 
costs during such leave, or any other cost associated with 
the conducting of the course. 

(7) Leave of absence granted pursuant to this clause shall 
count as service for all purposes of the award. 

(8) For the purpose of this clause, the number of 
employees under this agreement attending courses in any 
calendar year shall be: 

(a) At sites with less than 100 employees-l repre
sentative. 

(b) At sites with more than 100 employees-l 
representative for every 100 employees or part 
thereof. 

(9) Employees granted leave pursuant to this clause shall, 
upon request, inform the company after the completion of 
the course the nature of the course and their observations on 
it. 

(10) On completion of the course the employee shall, 
upon request, provide to the company proof, satisfactory to 
the company, of his or her attendance at the course. The 
company shall not be required to make payment for any 
period of leave granted that is not utilised in the attendance 
at a course unless the employee can substantiate that the 
failure to attend the course was due to the taking of paid 
leave otherwise authorised by the award. 
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19.-Leave Reserved. 
Leave is reserved for: 

(1) The company to discuss any operating division(s) 
in addition to ALM that seek to vary the current 
rosters which can be worked under the current 
award or agreement. 

(2) In the event of current procedures breaking down, 
leave is reserved for the SDA to seek a term of this 
agreement for new employees eligible to join the 
SDA to be introduced to a shop steward. 

(3) The parties to re-open negotiations with respect to 
wages, penalties, rosters and related matters 
should the company wish to introduce ordinary 
hours of work on Saturdays other than that 
currently performed by casual employees at Cash 
and Carry sites. 

20. -Signatories 
Derek Noakes 

Signed for and on behalf of Foodland Associated Limited 
24/11/1994 

Thomas Mark Bishop 

Signed for and on behalf of The Shop, Distributive and 
Allied Employees' Association of Western Australia 
24/11/1994 

Schedule A-Wage Levels. 
Award and Classification 

Foodland Associated 
Limited (Western Austm
lia) Warehouse Award 
1982 
ADULTS (Classification 
and wage per week) 
(1) Storeworker Gmde 1 

(as defined) 
(0) During first 3 

months service 
(b) After 3 months 

service 
(c) After 12 months 

service 
(2) Gmde 2 (as derIDed) 

(a) During first 3 
months service 

(b) After 3 months 
service 

(c) After 12 months 
service 

(3) Grade 3 (as defined) 
(a) During first 3 

months service 
(b) After 3 months 

service 
(c) After 12 months 

service 
(4) Gmde 4 (as defined) 

(a) During first 3 
months service 

(b) After 3 months 
service 

(c) After 12 months 
service 

(5) Storeworker who is 
required by the com
pany to be in charge 
of a store or ware
house or other em
ployees. shall be paid 
the follOwing all pur
pose amount in addi
tion to the rates pre
scribed in subclauses 
(IH4) of this 
clause. 

(a) If placed in charge 
of a store or ware
house with no 
other employees or 
if placed in charge 
of less than three 
other employees 

Award Rate Rate After 
as at 1st Phase 

1 May increase 
1994 of3% 
2% effective 

1 August 
1994 

$ $ 

429.80 442.70 

433.90 446.90 

438.30 451.40 

435.60 448.70 

439.80 453.00 

444.00 457.30 

441.30 454.50 

445.30 458.70 

449.80 463.30 

455.30 469.00 

459.50 473.30 

463.80 477.70 

13.40 13.80 

Rate After 
2nd Phase 
increase 
of 3% 

effective 
1 May 
1995 

$ 

456.00 

460.30 

464.90 

462.20 

466.60 

471.00 

468.10 

472.50 

477.20 

483.10 

487.50 

492.00 

14.20 

Award and Classification Award Rate 
as at 

Rate After 
1st Phase 
increase 
of 3% 

Rate After 
2nd Phase 
increase 
of 3% 

effective 

(b) If placed in charge 
of three or more 
other employees 
but less than ten 
other employees 

(c) If placed in charge 
of ten or more 
other employees 

1 May 
1994 
2% 

$ 
24.50 

44.30 

effective 
1 August 

1994 
$ 

25.20 

45.60 

Schedule B-Allowance Levels. 

1 May 
1995 

$ 
26.00 

47.00 

Award Clause Allowance Award Rate Rate After Rate After 
For as at 1st Phase 2nd Phase 

1 May increase increase 
1994 of 3% of 3% 

effective effective 
1 August 1 May 

1994 1995 
$ $ $ 

12. (1) Meal Money Meals 7.00 7.20 7.40 
(2) 4.10 4.20 4.30 

28. (3)(cXi) Cold O1amber 
Work 

(aa) 0.82 0.82 0.82 
(bb) 0.90 0.90 0.90 
(cc) 1.01 1.01 1.01 

The maximum time that an employee can work in the freezer without 
a break shall be onc hour. 

42. First Aid 6.60 6.80 7.00 

THE HOME AND COMMUNITY CARE AWARD 1990 
No. A 7 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Federated Miscellaneous Workers' Union of Australia, 

Hospital, Service and Miscellaneous, W.A. Branch and 
Another 

and 
ACTIV Foundation Incorporated and Others 

No. A 7 of 1990. 

COMMISSIONER I.F. GREGOR. 
8 December 1994. 

Order. 
WHEREAS on the 15th of March 1990, The Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, W.A. Branch and Another (the 
Applicants) applied for an new award to be known as The 
Home and Community Care Award 1990; and 

Whereas on the 28th of October 1990, the Commission 
wrote to the Applicants requesting them to advise the status 
of application within two weeks; and 

Whereas a similar request was made on the 5th of March 
1992, and on the 2nd of April 1993; and 

Whereas the matter was listed for hearing on the 27th of 
May 1993, at which time the matter was adjourned for a 
period of four weeks to allow the Applicants to discuss the 
question of coverage; and 

Whereas by the 6th of December 1994, nothing had been 
heard by the Applicants concerning the disposition of the 
application; and 

Whereas the Commission, having concluded that the 
application has been extant for four years with no progress, 
has decided to exercise the powers vested in it under Section 
27 of the Industrial Relations Act 1979, and discontinue the 
said application; 
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Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) I.F. GREGOR, 

[L.S.] Commissioner. 

KARRINYUP PLASTERING INDUSTRIAL 
AGREEMENT 

No. AG 171 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Karrinyup Plastering Co Pty Ltd. 

No. AG 171 of 1994. 

Karrinyup Plastering Industrial Agreement. 

COMMISSIONER A.R. BEECH. 
8 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Karrinyup Plastering Industrial Agreement 
be registered as an industrial agreement in accordance 
with the following Schedule from the 6th day of 
December 1994. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 

I.-Title. 
This agreement will be known as the Karrinyup Plastering 

Industrial Agreement. 

2.-Arrangement. 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Clothing and Footwear 
14. Ratification 

Appendix A 

3.-Area and Parties Bound. 
This is an agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the union) and Karrinyup 
Plastering Co Pty Ltd (hereinafter referred to as the 
company) in the state of Western Australia. 

4.-Application. 
This agreement shall be binding upon the 'COmpany, the 

union, its officers and members, and any person eligible to 

be a member of the union employed by the company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (hereinafter 
referred to as the award). 

5.-Duration. 
This agreement shall commence from the first pay period 

on or after the 21st November 1994 and shall continue in 
effect until 31 July 1995. Provided that nothing in this clause 
shall prevent the implementation of a comprehensive 
enterprise agreement as detailed in Clause 9.-Enterprise 
Agreement. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

6.-Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the award. 

7.-Single Enterprise. 
It is agreed that this agreement applies in respect of a 

single enterprise as defmed in Clause 41A(2) of the W.A. 
Industrial Relations Act 1979, as amended (the "Act"). 

8.-Relationship with Award. 
(1) This agreement shall be read wholly in conjunction 

with the award. Where this agreement is silent on rates of 
pay and other matters pertaining to the employment 
relationship, the award shall apply. 

(2) Where there is conflict between the rates of pay, 
conditions, allowances and other matters in this agreement 
and the award the higher rate shall apply. 

9.-Enterprise Agreement. 

It is agreed that in the event of the union and the company 
agreeing on the terms of a comprehensive enterprise 
agreement, this agreement may be terminated in accordance 
with the requirements of the Act. 

lO.-Wage Increase. 
(1) This agreement provides for the payment of a 7.5% 

increase in the award hourly rate resulting in the wage rates 
at the 21st November 1994 as expressed in Appendix A at 
Part 1. 

(2) A following wage increase shall be payable as a 
further instalment of 2.5% on the first pay period on or after 
1 February 1995 resulting in the wage rates also contained 
in Appendix A at Part 2. 

II.-Relativities. 
The relativities in base rate and supplementary payments 

as currently contained in the award will not be altered for 
the life of this agreement. 

12.-Industry Standards. 
It is a term of this agreement that the company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Clothing and Footwear. 
(1) The following items will be supplied to each employee 

by the company, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) 1 pair of safety boots 
(b) 2 T-shirts with collars 
(c) I bluey jacket for each employee employed during 

the period 1 April to 31 October. 
(2) The company will also make available to each 

employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 
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14.-Ratification. 
The signatures that follow testify to the fact that this 

agreement shall come into effect from the first pay period 
on or after 21st November 1994. 

K. Reynolds 

State Secretary on behalf of The Western 
Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

A.J. Jones 

On behalf of Karrinyup Plastering Co Pty 
Ltd 

Dated this 21st day of November 1994. 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

Appendix A. 
Part 1 

21 November 1994 
Hourly Weekly 
Rate Rate 

$12.77 $485.26 
$12.31 $467.78 
$11.98 $455.24 

Part 2 
1 February 1995 
Hourly Weekly 
Rate Rate 

$13.07 $496.66 
$12.60 $478.80 
$12.25 $465.50 

K B E CONTRACTING ASBESTOS ERADICATION 
INDUSTRIAL AGREEMENT 

No. AG 145 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

JOINT APPLICATIONS 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

K B E Contracting Pty Ltd. 
No. AG 145 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 November 1994. 

Registration of an Enterprise Bargaining Industrial 
Agreement Pursuant to Section 41 of the Act 

No. AG 145 of 1994. 
HAVING heard Mr G. Gifford on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and Mr Breztl, on behalf of K B E 
Contracting Pty Ltd 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "K B E Contracting Asbestos Eradication Indus
trial Agreement" be registered with effect from the 
18th day of November 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

I.-Title. 
This Agreement will be known as the K B E Contracting 

Asbestos Eradication Industrial Agreement. 

2.-Arrangement 
I. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Aims and Objectives of this Agreement 
6. Term and Renewal of Agreement 
7. Allowances 
8. Hours of Work for Asbestos Eradication 
9. Dispute Settlement Procedure 

10. Safety Dispute Resolution 
11. Skills Enhancement and Training 
12. First on Last Off 
13. Overtime 
14. Company Based Incentive Scheme 
15. Industry Standards 
16. Signatories to the Agreement 

3.-Area and Parties Bound. 
This is an Agreement between the Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and K B 
E Contracting Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.-Application. 
(1) This Agreement shall be binding on the Company, the 

Union and its' officers and employees eligible to be 
members of the Union employed by the Company, on 
asbestos eradication work covered by the terms of the 
Building Trades (Construction) Award 1987, No. 14 of 1978 
(the relevant Award). 

(2) "Asbestos eradication work" shall include all work 
on or about buildings, involving the removal or any other 
method of neutralisation of any materials which consist of, 
or contain asbestos. 

(3) "Central Business and West Perth District" shall 
mean the area bounded by the Swan River South, Swan 
River East to Nile Street running into Wittenoom Street, Hill 
Street to Royal Street, Royal Street to Lord Street, Lord 
Street to Newcastle Street, along Newcastle Street to the 
Freeway, the Freeway South to the Perth-Fremantle railway 
line, along the Perth-Fremantle railway line to Thomas 
Street, along to Kings Park Road, Kings Park Road to Fraser 
Avenue, Fraser Avenue projected through to the Swan 
River. 

(4) The provisions of this Agreement are in addition to 
entitlements specified in the relevant Award and where there 
is an inconsistency the Agreement shall prevail. 

5.-Aims and Objectives of the Agreement. 

The objectives of this Agreement are to: 
(1) Increase the efficiency of the Company by the 

effective use of the skills and commitment of the 
employees of the Company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the Company's 
employees. 

(3) Develop best practice standards that are based 
upon a culture of opportunity, continuous learning 
and improvement through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health 
and safety standards in the industry are main
tained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall 
avoid lost time. 

6.-Thrm and Renewal of Agreement 
(1) This Agreement shall come into operation from the 

date of signing and shall remain in force for a period of two 
years. 

(2) Any party may terminate the Agreement before the 
expiry of the Agreement provided three months' notice has 
first been given in writing. 
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(3) The parties agree to commence discussions on the 
tenns and conditions of any future Agreement three calendar 
months prior to the expiration of this Agreement. 

7.-Allowances. 
(1) Unless otherwise agreed in writing between the 

Company and the Union, employees will be paid the 
Labourer Group 1 rate of pay as contained in the relevant 
award. In addition, the following payments will be paid: 

(a) A rate of $5.00 per hour will be paid to all 
employees engaged in limpet asbestos work in the 
Central Business and West Perth District. This 
payment is "all purpose" and shall be included 
as part of the ordinary rate. 

(b) An "all purpose" rate of $3.00 per hour will be 
paid to all employees engaged in limpet asbestos 
work other than in the Central Business and West 
Perth District. A further rate of $3.50 per hour will 
be paid for hours worked. 

(c) An "all Purpose" rate of $4.00 per hour will be 
paid to all employees engaged in asbestos sheeting 
work other than when an allowance under (a) and 
(b) has been paid. 

(2) The above rates are in lieu of Clause 9 of the Award 
or allowances contained in particular site agreements. 

S.-Hours of Work for Asbestos Eradication. 
Unless otherwise agreed in writing between the Company 

and the Union, and in consultation with the employees, 
hours of work will be organised as follows: 

(1) For employees required to wear full respiratory 
equipment, six hours only will be worked in an 
eight hour period, and no more than two hours 
may pass without a paid rest period of one hour. 

(2) A further productivity incentive of one paid day 
off every four week period will be given to each 
employee, to be accrued on a pro rata basis. 

9.-Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be the same as that outlined in Clause 46 
of the Award. 

10.-Safety Dispute Resolution. 
(1) It is agreed the Company and their employees have 

a responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measure or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause will be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the Company's safety 
officer or worker's safety representative to be dealt with in 
accordance with the following procedures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee will immediately notify 
the Company's safety officer or the worker's 
safety representative. 

(b) The Company's safety officer and the worker's 
safety representative will take immediate action to 
have the unsafe situation rectified. 

(c) Should the Company's safety officer consider that 
no safety precautions are necessary, he/she will 
notify the worker's safety representative accord
ingly as soon as possible. 

(d) While there is disagreement on the ruling of the 
Company's safety officer, the Company's safety 
officer will arrange for the immediate transfer of 
all employees from the disputed area. 

(e) Should the Company's safety officer be of the 
opinion that no action is necessary and the 
employees' safety representative disagrees, an 
appropriate inspector from the Department of 

Occupational Health, Safety and Welfare 
(DOHSWA) will be requested to undertake an 
inspection of the disputed area for the purpose of 
resolving any such matter. 

(f) If disagreement still exists the chief inspector, 
construction branch of DOHSWA or his/her 
nominee will be called in to assist in the resolution 
of the dispute. 

(4) Whilst the above procedure is being followed there 
will be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(5) Adequate Union approved protective equipment will 
be supplied by the Company. 

(6) $5 Million Public Liability asbestos related insurance 
shall be held by the Company. 

(7) It is accepted that safety considerations override 
nonnal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override nonnal demarcation practices. 

11.-Skills Enhancement and Training. 

(1) The parties recognise the need to adopt a "total trade" 
concept for training and skills acquisition to meet the current 
and future requirements of the industry. Th this end the 
parties reaffinn their commitment to training and agree that 
training and retraining of both the workforce and supervision 
will occur on an ongoing basis. 

(2) It is agreed that safety training will be an important 
component in the structured training programme. 

(3) All asbestos eradication work will be carried out using 
labour suitably trained and qualified to a standard approved 
by the Company and the Union. 

12.-First on Last off. 

(1) The parties agree the continuity of employment is 
desirable wherever possible, and that where it is not 
possible, employees will be retrenched in order of seniority. 

(2) When applying the "first on last off" principle it is 
agreed subject to the caveat of "all things being equal", it 
is intended to apply on a state basis rather than a site by site 
basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject 
to this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in 
accordance with Clause 9-Dispute Settlement Procedure. 

13.-Overtime. 

(1) The allocation of overtime will be at the employer's 
prerogative provided that the employer will not discriminate 
against any employee. 

(2) The practice of "one in all in" will not occur. 

(3) An overtime roster may be introduced after agreement 
is reached between the employees, the Company and the 
Union. 

I4.-Company Based Incentive Scheme. 

(1) The Company may negotiate incentive schemes which 
will not affect the tenns of this Agreement. These schemes 
must ensure that the Award provides the base safety net and 
that all workers on-site have the opportunity to share in the 
proposed scheme. 

(2) Once negotiated incentive schemes will be submitted 
to the Union prior to its implementation for confinnation 
that the relevant Award requirements have been satisfied. 

I5.-Industry Standards. 

The Company will continue to meet its current level of 
payments into the following non-wage benefit schemes: 

(1) The Construction and Building Unions Superan
nuation Scheme, and 

(2) The WA Construction Industry Redundancy Fund. 



102 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

16.-Signatories to the Agreement. 

SdI-
SdI-

On Behalf of the Union On Behalf of the Company 

LHMWU JOBSKILLS TRAINEE CALM 
AGREEMENT 1994 
No. AG 89 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Department of Conservation and Land Management 

and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union, Western Australian Branch. 

No. AG 89 of 1994. 

COMMISSIONER C.B. PARKS. 

9 December 1994. 

Order. 

WHEREAS on 19 August 1994 a Notice of Application for 
registration of an industrial agreement pursuant to s.41 of 
the Industrial Relations Act 1979 was filed in the Commis
sion; and 

Whereas on 9 September 1994 the parties were heard and 
the proceedings adjourned for them to amend provisions of 
the agreement; 

And whereas on 6 December 1994 a facsimile transmis
sion was received in chambers from the agent for the 
Department of Conservation and Land Management which 
indicated it does not wish to proceed with the agreement; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders--

That this application be and is hereby wholly 
discontinued. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 

MYER STORES LIMITED DISTRIBUTION CENTRE 
CAROUSEL ROAD CANNINGTON SITE CLERICAL 

AGREEMENT 1994 
No. AG 120 of 1994 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, 
Clerical and Services Union of 
Employees, W.A. Clerical and 

Administrative Branch 
and 

Myer Stores Limited 
Distribution Centre 

No. AG 120 of 1994. 

COMMISSIONER C.B. PARKS. 
22 December 1994. 

Order. 

REGISTRATION OF AN INDUSTRIAL AGREEMENT 

No. AG 120 of 1994 
HAVING heard Mr RJ. Dhue on behalf of the fIrst named 
party, and Mr D. Higham on behalf of the second named 
party, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby orders--

That the document titled the Myer Stores Limited 
Distribution Centre Carousel Road Cannington Site 
Clerical Agreement 1994, and signed by me for 
identifIcation, be registered as an Industrial Agreement. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 

This agreement shall be known as the Myer Stores 
Limited Distribution Centre Carousel Road Cannington Site 
Clerical Agreement 1994. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Application and Operation 
4. Ordinary Hours 
5. Wage Rates 
6. Full Time Employees 
7. Part Time Employees 
8. Casual Employees 
9. Thmporary Employment 

10. Roster Conditions 
11. Overtime 
12. Meal and Tha Breaks 
13. Meal Money 
14. Training 
15. Family/Personal Leave 
16. Special Undertaking 
17. Grievance Handling Procedures 
18. Signatures 
19. Wages Schedule 

3.-Application and Operation. 
(1) (a) This agreement shall apply to all current and future 

distribution centre workers who are employed as clerks in 
the Myer Stores Limited Distribution Centre, Carousel 
Road. Cannington 6107. Perth. Western Australia. 

(b) This Agreement shall apply to the parties and to all 
current and future distribution centre clerical employees 
who are employed in the Myer Stores Limited Distribution 
Centre. Carousel Road. Cannington 6107 Perth Western 
Australia. 
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(c) New employees will be required to sign a copy of this 
Agreement in acknowledgement of reading and accepting 
the conditions of this Agreement. 

(2) This agreement is supplementary to and should be read 
and interpreted wholly in conjunction with the Clerks' 
(Wholesale and Retail Establishments) Award No 38 of 
1948 as varied from time to time and referred to hereafter 
as the award. 

(3) Where this agreement and the award deal with the 
same subject matter in different ways, this agreement shall 
override the conflicting provisions. 

(4) This agreement shall operate from the beginning of the 
first pay period to commence on or after the 1st day of May 
1994 and shall remain in force until the 30th November 
1996. 

(5) The parties agree to commence negotiations for a new 
agreement at least three months prior to the expiry of this 
agreement. 

4.-Ordinary. Hours. 

(1) The ordinary hours of work may be worked on any or 
all days of the week between the hours of 6.00am and 
9.00pm Monday to Friday inclusive and on Saturday 
between the hours of 8.00arn and 6.00pm. 

(2) Existing full time employees cannot be required to 
work rostered hours after 6pm Monday to Friday inclusive 
unless they agree so to do. 

(3) Any person employed after the 1st May 1994 can be 
required to work their rostered hours within the span of 
ordinary hours. 

5.-Wage Rates. 
(1) Any work performed as part of the ordinary weekly 

hours of Duty on a Saturday shall be paid in accordance with 
the provisions contained in Clause 7.-Hours of Duty (4)(b) 
of the award. 

(2) A casual employee employed under this agreement 
shall be paid a loading of 20% for each hour worked within 
the span of ordinary hours Monday to Friday. 

(3) No penalty rates are payable to any full or part time 
employee who works roster or arranged hours within the 
span of ordinary hours Monday to Friday. 

(4) Any hours worked on Sunday by any employee shall 
be paid in accordance with the provisions set out in Clause 
8.-Overtime of the award 

(5) The wage increases due under this agreement are as 
set in clause 19. of this agreement. 

6.-Full Time Employees. 

(1) Subject to this clause the ordinary hours of work shall 
be 38 hours per week or an average of 38 hours per week 
to be worked as 152 hours over four consecutive weeks. The 
maximum number of hours that may be worked in anyone 
week is 46 hours. 

(2) The minimum number of hours that can be worked on 
anyone day is 4 hours. 

(3) The ordinary hours of work shall be exclusive of meal 
breaks and shall be so rostered that each employee shall not 
be required to commence work on more than 5 days in each 
week or 10 days in each fortnight of any work cycle. 

7.-Part Time Employees. 

(1) A part time employee shall mean an employee who 
may be engaged on any day Monday to Saturday inclusive 
for a minimum of sixty four hours per four week trading 
month or eighty hours per five week trading month, and a 
maximum of one hundred and forty four hours in a four week 
trading month and one hundred and eighty hours per five 
week trading month. The trading month is to be in 
accordance with the Myer Stores defmition of a trading 
month. 

(2) The minimum hours to be worked are to be thirty two 
hours per fortnight in the following manner: 

Fifty percent of the part time employees: 

Week I: 2 days @ 8 hours per day on Thesday 
and Wednesday. 

Week 2: 2 days @ 8 hours per day on Thursday 
and Friday. 

The remaining fifty percent of the part time employees: 
Week 1: 2 days @ 8 hours per day on Thursday 

and Friday. 
Week 2: 2 days @ 8 hours per day on Thesday 

and Wednesday. 

(3) A part time employee working in accordance with 
subclause (2) of this clause shall receive payment for wages, 
annual leave, holidays, sick leave, personal and long service 
leave on a pro rata basis in the same proportion as the above 
minimum hours are to 76 hours. 

(4) Additional hours may be worked over and above the 
minimum hours of engagement subject to the agreement of 
the part time employee concerned up to a maximum of 40 
hours per week. When such agreement is reached the 
additional hours may be worked without giving notice. All 
additional hours so worked are be paid at a loading of plus 
10%. 

(5) Part Time clerical employees are to be offered first 
choice of any additional hours of available clerical work that 
are over and above the minimum hours before any such 
available hours are offered to casual employees. 

(6) (a) In certain months of the years, namely January and 
July, it is possible that there may not be enough work to 
sustain the minimum hours of 32 hours per fortnight. Under 
these circumstances pro rata annual leave and leave without 
pay may be taken. 

(b) Should the above measures in paragraph (6)(a) of this 
clause be insufficient, then the company will inform the 
union of its intention to temporarily reduce the minimum 
engagement to 16 hours per fortnight. The entitlement to 
annual and sick leave as set out in subclause (3) of this 
clause will continue to be assessed as if the minimum 
engagement had continued at 32 hours per fortnight. 

(c) Any part time employee who has had his or her 
minimum engagement reduced below 32 hours per fortnight 
shall have the first option of any additional part time hours 
that become available whilst his or her engagement remains 
below 32 hours per fortnight. 

8.-Casual Employees. 
(1) During the seasonal period from August to December 

of each year, a casual employee may work up to 38 hours 
per week for more than 4 consecutive weeks. 

(2) A casual employee shall be paid an additional loading 
of 20% for all hours worked within the span of ordinary 
hours Monday to Friday inclusively. 

(3) Any work undertaken on Saturday shall be paid in 
accordance with the wage schedule of the award. 

(4) The minimum engagement shall be three consecutive 
hours on any day. 

(5) Existing casual employees will continue to be paid at 
the existing dollar rate per hour until the new hourly rate of 
pay exceeds the existing amount. The hourly rates of pay 
shall be inclusive of any penalty rates. 

(6) It is agreed that up to six casual employees may be 
employed at anyone time. 

9.-Thmporary Employment. 
(1) Fixed Thrm Contracts for full or part time employees 

can be used to fill temporary vacancies. 

(2) The maximum duration for any fixed term contract 
shall not exceed six months in any 12 months. 

10.-Roster Conditions. 

(1) Roster conditions for full and part time employees 
may be changed in any of the following circumstances: 

(a) by two weeks notice, 

(b) by mutual agreement of 7 days or less between the 
company and the employee. 

(2) Schedules of rostered days off for full time employees 
shall be published one month in advance. 
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(3) The ordinary hours of work and any meal break 
prescribed by this agreement or this award shall be rostered 
as a continuous period on any day. 

(4) Changes to casual employees' working arrangements 
shall be in accordance with clause 8 of this agreement. 

(5) The maximum number of hours in ordinary time that 
may be worked on any day shall not exceed 91/2 hours. 

11.-Overtime. 
(1) Subject to the provisions of Clause 4-Ordinary 

Hours of this agreement, all time worked outside of ordinary 
hours shall be deemed to be overtime, payable in accordance 
with Clause 8.-Overtime of the award. 

(2) The Company and any employee may agree that time 
off shall be allowed in lieu of overtime. Such time off shall 
be allowed subject to: 

(a) the time off allowed shall be equivalent to the 
overtime rate that otherwise would have been paid, 

(b) the time of taking time off shall be agreed to in 
writing at the time of arranging the overtime, 

(c) the' time off being taken within 28 days of the 
overtime being worked. 

12.-Meal and lea Breaks. 
(1) A employee, during any work period in which the 

ordinary hours of work are rostered to be worked, shall be 
allowed an unpaid meal break of not less than 30 minutes. 
The meal break shall be taken between 11.30am and 2.3Opm 
Monday to Saturday inclusive. 

(2) An employee required to work more than 41/2 hours 
shall be entitled to a paid break of 15 minutes each day either 
in the fIrst or second half of the work period. 

(3) It is agreed that when the work area temperature 
exceeds 37.4 ·C, one additional paid break of fIfteen minutes 
shall be given. Such a break shall be taken to suit the needs 
of the business and is to be organised by the supervisor 
concerned. 

l3.-Meal Money. 
(1) When an employee is required to continue working 

after the usual fInishing time for more than two hours, the 
employee shall be paid $8.00 for the purchase of any meal 
required provided that the employee has not received a 
minimum of 24 hours' notice of the requirement to work 
overtime. When an employee has received a minimum of 24 
hours' notice to work overtime meal money is not payable. 

(2) When meal money is payable, it is to be paid on the 
day of working overtime before the overtime is worked. 

14.-Training. 

(1) For training purposes part time or casual employees 
may be engaged for a minimum of 2 hours up to a maximum 
of six occasions per year. 

(2) If any productive work is undertaken during any such 
training sessions, then the minimum engagement of three 
hours shall apply. 

15.-Family/personal Leave. 
(1) Full time employees who have 12 months continuous 

service, may use up to 24 hours of their accrued sick leave 
in any year of service for family or personal reasons. 
Family/Personalleave is available in quantum's of one hour. 

(2) In any year of service in which less than 24 hours of 
family or personal leave are used, the balance or remainder 
of the 24 hour per annum entitlement remains as sick leave 
and, as such, is accruable. 

(3) Part time entitlement after 12 months continuous service 
is on a pro rata basis in the same proportion as the number of 
hours regularly worked are to 38 hours. Any part time hours 
that are not eligible to be taken into account in determining the 
pro rata entitlement for family or personal leave. 

l6.-Special Undertaking. 
An undertaking is given to the existing clerical employees 

as of 23rd June 1994 that no clerk will be required to work 
in the marking room operation. Notwithstanding this 
undertaking, should a clerical employee request such a 

move, the company will discuss the matter to determine the 
outcome. 

17.-Grievance Handling Procedures. 

(1) The following procedures shall be observed for 
handling grievances and settling disputes. Without prejudice 
to either party and except where a bona fIde safety issue is 
involved, work shall continue in accordance with the 
agreement while any matters in dispute are negotiated. 
Nothing in this clause shall operate to the prejudice of a 
employee's safety. 

(a) Step 1: In the first instance the employee and if 
he or she wish the accredited union representative 
or a friend of their choice shall explain and discuss 
the problem with their immediate line manager. 

(b) Step 2: If the matter is not resolved, then the 
employee and, if he or she wishes, the accredited 
union representative or a friend of their choice 
shall discuss the problem with the personnel 
manager. These discussions should take place 
within 24 hours or such other period as is agreed 
by the parties. 

(c) Step 3: If the matter has still not been resolved, 
then it shall be referred to the local union offIcial 
and the Distribution Centre manager. 

(d) Step 4: If the matter has still not been settled, it shall 
be submitted for a formal exchange between the 
Distribution Centre manager, the line manager and 
the accredited union representative or elected friend. 

(e) Step 5: If the matter is still not settled, it may be 
referred to the Western Australian Industrial 
Relations Commission by either party. 

(2) When it is decided that a employee shall be dealt with 
under the disciplinary procedure the following steps shall be 
taken: 

(a) The Company will counsel the employee before 
disciplinary action in taken. 

(b) The usual process will include three warnings, one 
verbal followed by two written warnings. This 
process may vary where the circumstances justify 
a change in procedure. 

(c) These warnings will be valid for a reasonable 
period of time depending upon the seriousness of 
the matter over which the warning is given. 

(d) Where the employee requests it he or she shall 
have a witness who may be the official union 
representative; alternatively the employee may 
call upon a friend of his or her own choice to be 
a witness. 

(e) At each stage of the process the employee is to be 
informed of the problem concerned and shall be 
given an opportunity at each stage to put his or her 
position. 

None of the above shall prevent the company from 
summarily dismissing an employee for serious and wilful 
misconduct. Examples of this may include dishonesty in 
connection with his or her work, fighting or the refusal of 
a reasonable and lawful direction. 

18.-Signatures. 

Signed for and on behalf of: Signed for and on behalf of: 

MYER STORES Ltd Australian Municipal, 
Administrative, Cleri
cal and Services Union 
of Employees, WA 
Clerical and Adminis
trative Branch 

(signed by C. Sparkes) (signed by C. Murphy) 
Carole Murphy 
President 

C. Sparkes 
Manager 

Margarat Dwyer 
Secretary 



75 w'A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETI'E 105 

19.-Schedule of Proposed Wage Increase. 

Grade 1 

Weekly 
Rate $ Increase Effective Date 

Ll-$358.80 
L2-$372.6O $8.00 1st May 1994 
L3-$384.20 

Ll-$366.80 
L2-$380.6O 
L3-$392.20 

Ll-$376.80 
L2-$390.6O 
L3-$402.20 

Ll-$384.80 
L2-$398.6O 
L3-$41O.20 

Ll-$392.80 
L2-$406.6O 
L3-$418.20 

$10.00 

$8.00 

$8.00 

$5.47 
$6.99 
$8.26 

1st November 1994 

1st May 1995 

1st November 1995 

1st May 1996 

• Rates shown are adult full time rates. 

• Junior rates as per existing percentages. 

New 
Weekly 

Rate 

$366.80 
$380.60 
$392.20 

$376.80 
$390.60 
$402.20 

$384.80 
$398.60 
$410.20 

$392.80 
$406.60 
$418.20 

$398.27 
$413.59 
$426.46 

• All pay increases are effective from the flrst pay 
period on or after the given date. 

• The agreement would run for another 6 months after 
the last payment to allow for another agreement to 
be reached. 

Grade 2 

Weekly 
Rate $ Increase Effective Date 

Ll-$394.70 
L2-$398.80 $8.00 1st May 1994 
L3-$404.70 

Ll-$402.70 
L2-$406.9O 
L3-$412.70 

Ll-$413.70 
L2-$418.80 
L3-$424.70 

Ll-$42I.70 
L2-$426.80 
L3-$432.70 

Ll-$429.70 
L2-$434.80 
L3-$440.70 

$11.00 
$12.00 
$12.00 

$8.00 

$8.00 

$8.42 
$7.87 
$8.52 

1st November 1994 

1st May 1995 

1st November 1995 

1st May 1996 

• Rates shown are adult full time rates. 

• Junior rates as per existing percentages. 

New 
Weekly 

Rate 

$402.70 
$406.90 
$412.70 

$413.70 
$418.80 
$424.70 

$421.70 
$426.80 
$432.70 

$429.70 
$434.80 
$440.70 

$438.12 
$442.67 
$449.22 

• All pay increases are effective from the first pay 
period on or after the given date. 

• The agreement would run for another 6 months after 
the last payment to allow for another agreement to 
be reached. 

Grade 3 

Weekly 
Rate $ Increase Effective Date 

Ll-$412.20 $8.00 1st May 1994 
L2-$417.20 $8.00 

Ll-$420.20 
L2-$425.20 

Ll-$432.20 
L2-$437.20 

Ll-$440.20 
L2-$445.20 

Ll-$448.20 
L2-$453.20 

$12.00 
$12.00 

$8.00 
$8.00 

$8.00 
$8.00 

$9.34 
$9.89 

1st November 1994 

1st May 1995 

1st November 1995 

1st May 1996 

• Rates shown are adult full time rates. 

• Junior rates as per existing percentages. 

New 
Weekly 

Rate 

$420.20 
$425.20 

$432.20 
$437.20 

$440.20 
$445.20 

$448.20 
$453.20 

$457.54 
$463.09 

• All pay increases are effective from the flrst pay 
period on or after the given date. 

• The agreement would run for another 6 months after 
the last payment to allow for another agreement to 
be reached. 

NEW CEMENT INDUSTRIAL AGREEMENT 
No. AG 174 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers. Painters and 
Plasterers Union of Workers 

and 

New Cement Co Pty Ltd. 

No. AG 174 of 1994. 

New Cement Industrial Agreement. 

COMMISSIONER A.R. BEECH. 

16 December 1994. 

Order. 

HAVING heard Mr G. Giffard on behalf of the Applicant 
and there being no appearance on behalf of the Respondent, 
and by consent. the Commission. pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the New Cement Industrial Agreement be 
registered as an industrial agreement in accordance 
with the following Schedule from the 6th day of 
December 1994. 

[L.S.] 
(Sgd.) A.R. BEECH. 

Schedule. 

I.-Title. 

Commissioner. 

This agreement will be known as the New Cement 
Industrial Agreement. 
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2.-Arrangement 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Clothing and Footwear 
14. Ratification 

Appendix A 

3.-Area and Parties Bound. 

This is an agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the union) and New 
Cement Co Pty Ltd (hereinafter referred to as the company) 
in the state of Western Australia. 

4.-Application. 

This agreement shall be binding upon the company, the 
union, its officers and members, and any person eligible to 
be a member of the union employed by the company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (hereinafter 
referred to as the award). 

5.-Duration. 

This agreement shall commence from the first pay period 
on or after the 23rd November 1994 and shall continue in 
effect until 31 July 1995. Provided that nothing in this clause 
shall prevent the implementation of a comprehensive 
enterprise agreement as detailed in Clause 9.-Enterprise 
Agreement. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the award. 

7.-Single Enterprise. 

It is agreed that this agreement applies in respect of a 
single enterprise as defined in Clause 41A(2) of the W.A. 
Industrial Relations Act 1979, as amended (the "Act"). 

8.-Relationship with Award. 

(1) This agreement shall be read wholly in conjunction 
with the award. Where this agreement is silent on rates of 
pay and other matters pertaining to the employment 
relationship, the award shall apply. 

(2) Where there is conflict between the rates of pay, 
conditions, allowances and other matters in this agreement 
and the award the higher rate shall apply. 

9.-Enterprise Agreement 

It is agreed that in the event of the union and the company 
agreeing on the terms of a comprehensive enterprise 
agreement, this agreement may be terminated in accordance 
with the requirements of the Act 

1O.-Wage Increase. 

(1) This agreement provides for the payment of a 7.5% 
increase in the award hourly rate resulting in the wage rates 
at the 23rd November 1994 as expressed in Appendix A at 
Part 1. 

(2) A following wage increase shall be payable as a 
further instalment of 2.5% on the first pay period on or after 
1 February 1995 resulting in the wage rates also contained 
in Appendix A at Part 2. 

11.-Relativities. 

The relativities in base rate and supplementary payments 
as currently contained in the award will not be altered for 
the life of this agreement 

12.-Industry Standards. 

It is a term of this agreement that the company will 
continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Clothing and Footwear. 

(1) The following items will be supplied to each employee 
by the company, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) 1 pair of safety boots 

(b) 2 T-shirts with collars 

(c) 1 bluey jacket for each employee employed during 
the period 1 April to 31 October. 

(2) The company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

14.-Ratification. 

The signatures that follow testify to the fact that this 
agreement shall come into effect from the first pay period 
on or after 23rd November 1994. 

K. Reynolds 

State Secretary for and on behalf of The Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers. 

Roger Ambrosino 

For and on behalf of New Cement Co Pty Ltd. 

Dated this 23rd day of November 1994. 

Labourer Group I 
Labourer Group 2 

Labourer Group 3 

APPENDIX A 

Part 1 
23 November 1994 

Hourly 
Rate 

$12.77 
$12.31 

$11.98 

Weekly 
Rate 

$485.26 

$467.78 
$455.24 

Part 2 

1 February 1995 
Hourly Weekly 
Rate Rate 

$13.07 $496.66 

$12.60 $478.80 
$12.25 $465.50 
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NK CEILINGS INDUSTRIAL AGREEMENT 
No. AG 181 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
N K Ceilings 1992 Pty Ltd. 

No. AG 181 of 1994. 
N K Ceilings Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 
29 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of N K Ceilings 1992 Pty Ltd; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby orders-

That the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with 
effect on and from the 21st day of December 1994. 

(Sgd.) P.E. SCO'IT, 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 
This agreement shall be known as the N K Ceilings 

Industrial Agreement. 

2.-Arrangement. 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Provisions of this Agreement 
5. Aims and Objectives of the Agreement 
6. Efficiency Increases 
7. Measuring Productivity Improvements 
8. Thrm and Renewal of Agreement 
9. Tradesmen/Labourer Ratio 

10. Allowances 
11. Dispute Settlement Procedure 
12. Safety Dispute Resolution 
13. Skills Enhancement and Training 
14. First On, Last Off 
15. Overtime 
16. Company Based Incentive Scheme 
17. Superannuation Scheme Contributions 
18. Redundancy Fund 
19. No Extra Claims 
20. Consultation 
21. Ratification 

3.-Scope and Parties to this Agreement. 
(1) This Agreement shall apply to and be binding on N 

K Ceilings 1992 Pty Ltd (the Company) and all its 
employees whose employment is covered by the Building 
Trades (Construction) Award 1987, No. R 14 of 1978 (the 
Award). 

(2) This Agreement shall also be binding upon The 
Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

4.-Provisions of this Agreement. 
(1) The provisions of this Agreement are in addition to 

entitlements specified in the relevant award and where there 
is inconsistency the Agreement shall prevail except that 

nothing in this agreement will have the effect of reducing 
the award payments or benefits. 

(2) Reference to singular shall include plural and 
reference to male shall include female, as appropriate. 

5.-Aims and Objectives of the Agreement. 
The objectives of this agreement are to: 
(1) Increase the efficiency of the Company by the 

effective utilisation of the skills and commitment of the 
employees of the Company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the Company's employees. 

(3) Develop best practice standards that are internation
ally recognised based upon a culture of opportunity, 
continuous learning and improvement through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health and 
safety standards in the industry are maintained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall avoid lost 
time. 

6.-Efficiency Increases. 
(1) The parties to this Agreement are committed to 

ensuring that the measures contained in this Agreement lead 
to real gains in efficiency. 

(2) The increases shall be: 
(a) 7.5% of the relevant award rate payable from the 

date of ratification. 
(b) A further instalment of 2.5% on the first pay 

period on or after 1 February 1995. 
(3) These increases in subclause (2) of this clause are to 

be the only wage increases allowable except where the 
annualised National Consumer Price Index or a National 
Wage Case award exceeds the increases prescribed in this 
clause. 

(4) It is further agreed that employees will either receive 
the increases set out in subclause (2) of this clause or the 
increases that may be provided for in subclause (3) of this 
clause, but not both. 

7.-Measuring Productivity Improvements. 
As a prerequisite to the payment of the increases 

prescribed in Clause 6.-Efficiency Increases to all employ
ees covered by this Agreement, the efficiency measures in 
this Agreement shall be satisfied. 

8.-Term and Renewal of Agreement. 
(1) This Agreement shall come into operation from the 

date of ratification and shall remain in force until 31 July 
1995 unless otherwise terminated or extended in accordance 
with this Agreement. 

(2) Any party may terminate the Agreement provided 
three months' notice has first been given in writing. In the 
event of a fundamental breach the period of notice shall be 
one month. 

(3) The parties agree to commence discussions of the 
terms and conditions of any future Agreement three calendar 
months prior to the expiration of this Agreement. 

9.-Tradesmen/Labourer Ratio. 
(1) It is recognised that there is an important role for 

labourers in this Company and it is agreed that they will be 
utilised in the Company. 

(2) No fixed ratios are established by this Agreement as 
the number of labourers will be determined on an as needs 
basis on the site. Where there is any disputation in relation 
to this subclause the matter shall be processed in accordance 
with the general principles and procedures specified in 
Clause ll.-Dispute Settlement Procedure of this Agree
ment. 

(3) Tradesmen may handle materials and gear within a 
reasonable vicinity of their work area. 



108 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

10.-Allowances. 
(1) Wall and Ceiling Allowance 

(a) An on site allowance of 80 cents per hour, all 
purpose, shall apply to all sites whose tender 
closing date is prior to 1 September 1993. This 
allowance will absorb and be in lieu of the 
Structural Frame Allowance. 

(b) An on site allowance of $1.00 per hour, all 
purpose, shall apply to all sites which have a 
tender closing date that is on or after 1 September 
1993. This allowance will be in lieu of the 
Structural Frame Allowance and the allowance 
prescribed in paragraph (a) of this subclause. 

(2) Mineral Fibre Tile Allowance 
(a) An allowance of $1.50 per hour shall be paid to 

employees required to handle or install tiles 
containing mineral fibres. It shall be a requirement 
of this Agreement that the employees in receipt of 
this allowance wear the appropriate personal 
protective equipment and have been trained in the 
proper fitting, use and maintenance of that 
equipment. 

(b) The allowance prescribed in paragraph (a) of this 
subclause shall be in lieu of the allowances 
prescribed in the award or other site agreements. 

(c) All of the provisions of paragraph (a) of this 
subclause will be reviewed prior to the expiry of 
this Agreement and such review shall include 
complete re-appraisal of the need to wear personal 
protective equipment. No allowance is payable if 
personal protective equipment is not required. 

11.-Dispute Settlement Procedure. 

When a matter of concern arises on a construction site the 
parties commit themselves to endeavour to resolve any 
disputes including demarcation issues internally and without 
recourse to industrial action. 

(1) In the rust instance an employee should submit a 
request concerning a work related issue to hislher immediate 
Tham Co-ordinator or Supervisor. 

(2) If the matter cannot be resolved at this stage the 
employee shall raise the matter with hislher union delegate, 
who shall submit the issue to the employee's supervisor. 

(3) If not settled at this stage, the delegate and the relevant 
union organiser may submit the matter to the Senior 
Company Supervisor for consideration. 

(4) If not settled at this stage, the matter will be placed 
in the hands of the Company's Senior Management and the 
State Secretary of the relevant union or hislher nominee. 

(5) If the issue still exists after the above-mentioned 
processes have been carried out, then the matter shall be 
referred to the Western Australian Industrial Relations 
Commission for determination. The Western Australian 
Industrial Relations Commission's decision will be accepted 
by all parties subject to legal rights of appeal. 

(6) Whilst the above procedures are being followed work 
shall continue as it was prior to the issue occurring. No party 
shall be prejudiced by the final settlement, as a consequence 
of continuance of work in accordance with this clause. 

12.-Safety Dispute Resolution. 

(1) It is agreed the Company and their employees have 
a responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measures or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out below shall be adopted. 

(3) No person shall dismiss a safety complaint. Any 
complaint should be referred to the Company's Safety 
Officer or Workers Safety Representative to be dealt with 
in accordance with the following procedures. 

(a) Where any employee becomes aware of an unsafe 
situation, that employee shall immediately notify 

the Company's Safety Officer or the Workers 
Safety Representative. 

(b) The Company's Safety Officer and the Workers 
Safety Representative shall take immediate action 
to have the unsafe situation rectified. 

(4) Should the Company's Safety Officer consider that no 
safety precautions are necessary, he/she shall notify the 
Workers Safety Representative accordingly as soon as 
possible. 

(5) Where there is disagreement on the ruling of the 
Company's Safety Officer, the Company's Safety Officer 
will arrange for the immediate transfer of any employee 
away from the disputed area. 

(6) Should the Company's Safety Officer be of the 
opinion that no action is necessary and the Workers' Safety 
Representative disagree with that decision, an appropriate 
Inspector from the Department of Occupational Health, 
Safety and Welfare (DOHSWA) shall be requested to 
undertake an inspection of the disputed area for the purpose 
of resolving any such matter. 

(7) If disagreement still exists the Chief Inspector 
Construction Branch of DOHSWA, or hislher nominee, 
shall be called in to assist in the resolution of the dispute. 

(8) Whilst the above procedure is being followed, there 
shall be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(9) It is accepted that safety considerations do over-ride 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can over-ride normal demarcation practices. 

13.-Skills Enhancement and Training. 
(1) The parties recognise the need to adopt a "total trade" 

concept for training and skills acquisition to meet the current 
and future requirements of the industry and where appropri
ate to provide a career path for employees in the wall and 
ceiling industry. 

Th this end the parties reaffirm their commitment to 
training and agree that training and retraining of both the 
workforce and supervision will occur on an ongoing basis. 

(2) Mature adult employees may be trained, initially as 
labourers and then in the skills of a tradesman through a 
structured improver system which will be recognised by the 
industry. 

(3) It is agreed that the parties will participate in a training 
committee consisting of industry representatives from 
employees, unions, management and the Association of 
Wall and Ceiling Contractors of Western Australia which 
will meet regularly to develop, subject to agreement, a 
structured training program, its method of delivery and 
appropriate funding. 

(4) It is agreed that safety training will be an important 
component in the structured training program. 

14.-First On, Last Off. 
(1) The parties agree that continuity of employment is 

desirable wherever possible, and that where it is not 
possible, employees shall be retrenched in order of seniority. 

(2) When applying the ''rust on last off" principle it is 
agreed, subject to the caveat of "all things being equal", 
that it is intended to be applied on a state company basis 
rather than a site by site basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may require a 
variation to this agreement. 

(4) Where there is any disagreement as to the application 
of this principle the matter shall be processed in accordance 
with Clause 11.-Dispute Settlement Procedure of this 
Agreement 

15.-Overtime. 
(1) The allocation of overtime shall be the employer's 

prerogative provided that the employer shall not adversely 
or unreasonably discriminate against any employees. 
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(2) The practice of "one in all in" shall be eliminated. 

(3) An overtime roster may be introduced by the employer 
in conjunction with the employees. 

16.-Company Based Incentive Scheme. 

(1) The Company may negotiate incentive schemes which 
will not affect the terms of this Agreement These incentive 
schemes must ensure that the award provides the base safety 
net and that all workers on site have the opportunity to share 
in the proposed scheme. 

(2) Once negotiated bonus based incentive schemes will 
be submitted to the union prior to implementation for 
confIrmation that the relevant award requirements have been 
satisfIed. 

I7.-Superannuation Scheme Contributions. 

(1) The status quo shall be maintained throughout the 
term of this Agreement in respect of payments for 
superannuation irrespective of whether such payments have 
been made pursuant to a State or Federal Award. 

(2) In the event of the Trustees of the Superannuation 
Fund approving an increase then such increase shall become 
effective as prescribed by the relevant Award and the 
Trustees. 

I8.-Redundancy Fund. 

The status quo shall be maintained throughout the term 
of the Agreement in respect of payments for redundancy 
irrespective of whether such payments have been made 
pursuant to a State or Federal Award or a State based 
construction industry redundancy fund. 

19.-No Extra Claims. 

It is a condition of this Agreement that the parties will not 
seek any further claims, with respect to wages and working 
conditions, unless they are consistent with the State Wage 
Case Principles. 

20.-Consultation. 

In relation to general industry matters not otherwise 
provided for in this Agreement the union recognises the role 
of the Association of Wall and Ceiling Contractors of 
Western Australia (the Association) and shall consult with 
the Association on matters of industry wide signifIcance. 

21.-RatifIcation. 

Signed of behalf of: 
N K Ceilings 1992 Pty Ltd 

(Sgd.) A. Impicciatore 
(Sgd.) G.T. Giffard (Witness) 

Signed on behalf of: 
The Western Australian Builders' Labourers, Painters & 
Plasterers Union of Workers 

(Sgd.) K.N. Reynolds 
(Sgd.) G.T. Giffard (Witness) 

Dated this 30th day of November 1994. 

NORCON INDUSTRIAL AGREEMENT 
No. AG 143 of 1994. 

WES1ERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

JOINT APPLICATIONS 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Norcon Pty Ltd. 

No. AG 143 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 November 1994. 

Registration of an Enterprise Bargaining Industrial 
Agreement Pursuant to Section 41 of the Act 

No. AG 143 of 1994. 
HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Norcon Pty Ltd 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "Norcon Industrial Agreement" be registered with 
effect from the 2nd day of November 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 
I.-Title. 

This agreement will be known as the Norcon Industrial 
Agreement. 

2.-Arrangement 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. RatifIcation 

Appendix A 

3.-Area and Parties Bound. 
This is an Agreement between the Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and 
Norcon Pty Ltd (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.-Application. 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (the "Award"). 

S.-Duration. 
This Agreement shall commence from the first pay period 

on or after the date of ratifIcation as indicated in Clause 13 
and shall continue in effect until 31 July 1995. Provided that 
nothing in this clause shall prevent the implementation of 
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a comprehensive enterprise agreement as detailed in Clause 
9 herein. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in 
Clause 46 of the Award. 

7.-Single Enterprise. 
It is agreed that this Agreement applies in respect of a 

single enterprise as dermed in Clause 4IA(2) of the 
Industrial Relations Act 1979, as amended. 

8.-Relationship with Awards .. 

This Agreement shall be read wholly in conjunction with 
the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-Enterprise Agreement. 

It is agreed that in the event of the Union and the 
Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the Industrial Relations 
Act 1979 as amended. 

1O.-Wage Increase. 

This Agreement provides for the payment of a 7.5% 
increase in the Award hourly rate resulting in the wage rates 
at the date of ratification as expressed in Part I in Appendix 
A. A subsequent wage increase identified in this clause shall 
be payable as a further instalment of 2.5% on the first pay 
period on or after 1 February 1995 resulting in the wage rates 
also contained in Appendix A at Part 2. 

11.-Relativity . 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.-Industry Standards. 

It is a term of this Agreement that the Company will 
continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Ratification. 

The signatures that follow testify to the fact that this 
Agreement shall come into effect from the first pay period 
on or after Wednesday 2 November 1994. 

Sd/- Sd/-

State Secretary for and on For and on Behalf of the 
Behalf of the Union Company 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

APPENDIX A 

Part 1 
Date of Ratification 

Hourly Weekly 
Rate Rate 

$12.77 $485.26 
$12.31 $467.78 
$11.98 $455.24 

Part 2 
1 February 1995 
Hourly Weeldy 

Rate Rate 
$13.07 $496.66 
$12.60 $478.80 
$12.25 $465.50 

PAUL FINN lNDUSTRlES INDUSTRIAL 
AGREEMENT 

No. AG 146 of 1994 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

JOINT APPLICATIONS 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

Paul Finn Industries Pty Ltd 

No. AG 146 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 

18 November 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO SECTION 

41 OF THE ACT 

No. AG 146 of 1994 

HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Paul Finn Industries Pty Ltd 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "Paul Finn Industries Industrial Agreement" be 
registered with effect from the 3rd day of November 
1994. 

[L.S.) 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

Schedule. 

I.-Title. 

This Agreement will be known as the Paul Finn Industries 
Industrial Agreement. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Ratification 

Appendix A 

3.-Area and Parties Bound. 

This is an Agreement between the Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and Paul 
Finn Industries Pty Ltd (hereinafter referred to as the 
"Company") in the State of Western Australia. 

4.-Application. 

This Agreement shall be binding upon the Company, the 
Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (the "Award"). 
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5.-Duration. 
This Agreement shall commence from the first pay period 

on or after the date of ratification as indicated in Clause 13 
and shall continue in effect until 31 July 1995. Provided that 
nothing in this clause shall prevent the implementation of 
a comprehensive enterprise agreement as detailed in Clause 
9 herein. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement 

6.-Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in 
Clause 46 of the Award. 

7.-Single Enterprise. 
It is agreed that this Agreement applies in respect of a 

single enterprise as dermed in Clause 41A(2) of the WA 
Industrial Relations Act 1979, as amended. 

8.-Relationship With Awards. 
This Agreement shall be read wholly in conjunction with 

the AWard. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-Enterprise Agreement 
It is agreed that in the event of the Union and the 

Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the Industrial Relations 
Act 1979 as amended. 

lO.-Wage Increase. 
This Agreement provides for the payment of a 7.5% 

increase in the Award hourly rate resulting in the wage rates 
at the date of ratification as expressed in Appendix A at Part 
1. A following wage increase identified in this clause shall 
be payable as a further instalment of 2.5% on the first pay 
period on or after 1 February 1995 resulting in the wage rates 
also contained in Appendix A at Part 2. 

11.-Relativity. 
The relativities in base rate and supplementary payments 

as currently contained in the Award will not be altered for 
the life of this Agreement 

12.-Industry Standards. 
It is a term of this Agreement that the Company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Ratification. 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period 
on or after 3rd November 1994. 

SdI- SdI-
STATE SECRETARY PAUL FINN 
ON BEHALF OF THE 
UNION 

ON BEHALF OF THE 
COMPANY 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

APPENDIX A 
Part 1 

Date of RatificatjOll 

Hourly Weekly 
Rate Rate 

$12.77 $485.26 
$12.31 $467.78 
$11.98 $455.24 

Part 2 
1 February 1995 

Hourly Weekly 
Rate Rate 

$13.07 $496.66 
$12.60 $478.80 
$12.25 $465.so 

PRESTO SCAFFOLDING INDUSTRIAL 
AGREEMENT 

No. AG 149 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Presto Constructions Pty Ltd. 

No. AG 149 of 1994. 
CHIEF COMMISSIONER W.S. COLEMAN. 

21 November 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO SECTION 

41 OF THE ACT 
No. AG 149 of 1994. 

HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Presto Constructions Pty Ltd 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders--

That the Enterprise Bargaining Agreement known as 
the "Presto Scaffolding Industrial Agreement" be 
registered with effect from the 21st day of November 
1994. 

[L.S.] 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

Schedule. 

I.-Title. 
This agreement will be known as the Presto Scaffolding 

Industrial Agreement. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Aims and Objectives of this Agreement 
6. Thrm and Renewal of Agreement 
7. Allowances 
8. Dispute Settlement Procedure 
9. Safety Dispute Resolution 

10. Skills Enhancement and Training 
11. First on Last Off 
12. Overtime 
13. Company Based Incentive Scheme 
14. Industry Standards 
15. Signatories to the Agreement 

3.-Area and Parties Bound. 
This is an Agreement between the Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and Presto 
Constructions Pty Ltd trading as Presto Scaffolding (herein
after referred to as the "Company") in the State of Western 
Australia. 

4.-Application. 
(1) This Agreement shall be binding on the Company, the 

Union, its' officers employees eligible to be members of the 
Union employed by the Company, on scaffolding work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. 14 of 1978 (the relevant Award). 

(2) The provisions of this Agreement are in addition to 
entitlements specified in the relevant Award and where there 
is an inconsistency the Agreement shall prevail. 
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5.-Aims and Objectives of the Agreement. 
The objectives of this Agreement are to: 

(1) Increase the efficiency of the Company by the 
effective use of the skills and commitment of the 
employees of the Company. 

(2) Improve the living standards, job satisfaction and 
continuity of employment of the Company's 
employees. 

(3) Develop best practice standards that are based 
upon a culture of opportunity, continuous learning 
and improvement through training. 

(4) Ensure that increases in efficiency on the job are 
implemented in such a way as to ensure that health 
and safety standards in the industry are main
tained. 

(5) Provide a mechanism by which disputes can be 
resolved quickly and in a manner which shall 
avoid lost time. 

6.-Thrm and Renewal of Agreement. 

(1) This Agreement shall come into operation from the 
date of signing and shall remain in force for a period of two 
years. 

(2) Any party may terminate the Agreement before the 
expiry of the Agreement provided three months' notice has 
first been given in writing. 

(3) The parties agree to commence discussions on the 
terms and conditions of any future Agreement three calendar 
months prior to the expiration of this Agreement. 

7.-Allowances. 
(1) Unless otherwise agreed in writing between the 

Company and the Union, employees will be paid the 
Labourer Group 2 rate of pay as contained in the relevant 
award. In addition, the following allowance will be paid: 

(a) A rate of $5.25 per hour will be paid to all 
employees. 

(b) This allowance is "all purpose" and shall be 
included as part of the ordinary rate. 

(2) The above rates are in lieu of Clause 9 of the Award 
or allowances contained in particular site agreements. 

8.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in 
Clause 46 of the Award. 

9.-Safety Dispute Resolution 

(1) It is agreed the Company and their employees have 
a responsibility to ensure that workplaces are safe and that 
employees are not exposed to hazards. 

(2) In the event of any disagreements on the necessity to 
carry out any safety measure or modify, reinforce or 
reinstate any safety device whatsoever, the procedures set 
out in this clause will be adopted.(3) No person shall dismiss 
a safety complaint. Any complaint should be referred to the 
Company's safety officer or worker's safety representative 
to be dealt with in accordance with the following proce
dures: 

(a) Where any employee becomes aware of an unsafe 
situation, that employee will immediately notify 
the Company's safety officer or the worker's 
safety representative. 

(b) The Company's safety officer and the worker's 
safety representative will take immediate action to 
have the unsafe situation rectified. 

(c) Should the Company's safety officer consider that 
no safety precautions are necessary, he/she will 
notify the worker's safety representative accord
ingly as soon as possible. 

(d) While there is disagreement on the ruling of the 
Company's safety officer, the Company's safety 

officer will arrange for the immediate transfer of 
all employees from the disputed area. 

(e) Should the Company's safety officer be of the 
opinion that no action is necessary and the 
employees' safety representative disagrees, an 
appropriate inspector from the Department of 
Occupational Health, Safety and Welfare 
(DOHSWA) will be requested to undertake an 
inspection of the disputed area for the purpose of 
resolving any such matter. 

(f) If disagreement still exists the chief inspector, 
construction branch of DOHSWA or his/her 
nominee will be called in to assist in the resolution 
of the dispute. 

(4) Whilst the above procedure is being followed there 
will be no stoppage of work in respect of the matter being 
considered, except in the area alleged to be unsafe. 

(5) It is accepted that safety considerations override 
normal work practices and depending on the degree of 
potential risk to persons on the job, or the general public, 
can override normal demarcation practices. 

II.-Skills Enhancement and Training. 

(1) The parties recognise the need to adopt a "total trade" 
concept for training and skills acquisition to meet the current 
and future requirements of the industry. To this end the 
parties reaffmn their commitment to training and agree that 
training and retraining of both the workforce and supervision 
will occur on an ongoing basis. 

(2) It is agreed that safety training will be an important 
component in the structured training programme. 

1 I.-First ON Last Off. 

(1) The parties agree the continuity of employment is 
desirable wherever possible, and that where it is not 
possible, employees will be retrenched in order of seniority. 

(2) When applying the "fIrst on last off" principle it is 
agreed subject to the caveat of "all things being equal", it 
is intended to apply on a state basis rather than a site by site 
basis. 

(3) It is recognised that from time to time instances may 
arise where the employee's individual skills may be subject 
to this caveat. Where there is any disagreement as to the 
application of this the matter will be processed in 
accordance with Clause 8-Dispute Settlement Procedure. 

12.-Overtime. 

(1) The allocation of overtime will be at the employer's 
prerogative provided that the employer will not discriminate 
against any employee. 

(2) The practice of "one in all in" will not occur. 

(3) An overtime roster may be introduced after agreement 
is reached between the employees, the Company and the 
Union. 

13~-Company Based Incentive Scheme. 

(1) The Company may negotiate incentive schemes which 
will not affect the terms of this Agreement. These schemes 
must ensure that the Award provides the base safety net and 
that all workers on-site have the opportunity to share in the 
proposed scheme. 

(2) Once negotiated incentive schemes will be submitted 
to the Union prior to its implementation for confirmation 
that the relevant Award requirements have been satisfied. 

14.-Industry Standards. 

The Company will continue to meet its current level of 
payments into the following non-wage benefit schemes: 

(1) The Construction and Building Unions Superan
nuation Scheme, and 

(2) The WA Construction Industry Redundancy Fund. 
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15.-Signatories to the Agreement 
Sd/-

On Behalf of Presto Constru ctions Pty Ltd 

Sd/-
On Behalf of 
The Australian Builders' Labourers' 
Federated Union of Workers (WA Branch) 

QUAKE HOLDINGS INDUSTRIAL AGREEMENT 
No. AG 183 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Quake Holdings Pty Ltd. 

No. AG 183 of 1994. 
Quake Holdings Industrial Agreement 

COMMISSIONER P.E. scon 
29 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Quake Holdings Pty Ltd; 

Now therefore the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, and 
by consent, hereby orders-

That the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with 
effect from the first pay period commencing on or after 
the 6th day of December 1994. 

. (Sgd.) P.E. SCOTI, 
[L,S.] Commissioner. 

Schedule. 

I.-Title. 
This agreement shall be known as the Quake Holdings 

Industrial Agreement. 

2.-Arrangement 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativity 
12. Industry Standards 
13. Clothing and Footwear 
14. Ratification 

Appendix A 

3.-Area and Parties Bound 
This is an Agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of 

Workers (hereinafter referred to as the "Union") and Quake 
Holdings Pty Ltd (hereinafter referred to as the "Com
pany") in the State of Western Australia. 

4.-Application. 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (the "Award"). 

5.-Duration. 
This Agreement shall commence from the fIfSt pay period 

on or after the date of ratification as indicated in Clause 
14.-RatifIcation of this Agreement and shall continue in 
effect until 31 July 1995. Provided that nothing in this clause 
shall prevent the implementation of a comprehensive 
enterprise agreement as detailed in Clause 9.-Enterprise 
Agreement herein. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement. 

6.-Dispute Settlement Procedure. 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the Award. 

7.-Single Enterprise. 
It is agreed that this Agreement applies in respect of a 

single enterprise as defmed in Clause 41A(2) of the Western 
Australian Industrial Relations Act 1979, as amended (the 
"Act"). 

8.-Relationship with Awards. 
This Agreement shall be read wholly in conjunction with 

the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-Enterprise Agreement 
It is agreed that in the event of the Union and the 

Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the Act. 

10.-Wage Increase. 
This Agreement provides for the payment of a 7.5% 

increase in the Award hourly rate resulting in the wage rates 
at the date of ratification as expressed in Appendix A at Part 
1 of this Agreement. A following wage increase shall be 
payable as a further instalment of 2.5% on the fIfSt pay 
period on or after 1 February 1995 resulting in the wage rates 
also contained in Appendix A at Part 2 of this Agreement. 

11.-Relativity . 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.-Industry Standards. 
It is a term of this Agreement that the Company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction and Building Unions Superan
nuation Scheme, and the Western Australian Construction 
Industry Redundancy Fund 

13.-Clothing and Footwear. 
(1) The following items will be supplied to each employee 

by the Company, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 
(b) Two (2) t-shirts with collars; 
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(c) One (1) bluey jacket for each employee employed 
during the period I April to 31 October. 

(2) The Company will also make available to each 
employee, when requested by them, sun screen lotion and 
sun brims to fit over safety helmets. 

14.-Ratification. 

The signatures that follow testify to the fact that this 
Agreement shall come into effect from the first pay period 
on or after 6 December 1994. 

(Sgd.) K. N. Reynolds 

State Secretary on behalf of the Union 

G. McRobbie 

on behalf of the Company 

Dated this 6th day of December 1994. 

Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

Appendix A. 

Part 1 Part 2 
Date of Ratification 1 February 1995 

Hourly Weekly Hourly Weekly 
Rate Rate Rate Rate 

$12.77 $485.26 13.07 $496.66 
$12.31 $467.78 12.60 $478.80 
$11.98 $455.24 12.25 $465.50 

RAMSAR INDUSTRIAL AGREEMENT 
No. AG 147 or 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

JOINT APPLICATIONS 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

Ramsar Pty Ltd. 

No. AG 147 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 

18 November 1994. 

'REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO SECTION 

41 OF THE ACT 
No. AG 147 OF 1994. 

HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Ramsar Pty Ltd 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "Ramsar Industrial Agreement" be registered with 
effect from the 4th day of November 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

I.-Title. 
This Agreement will be known as the Ramsar Industrial 

Agreement. 

2.-Arrangement 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Ratification 

Appendix A 

3.-Area and Parties Bound. 

This is an Agreement between the Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and 
Ramsar Pty Ltd (hereinafter referred to as the "Company") 
in the State of Western Australia. 

4.-Application. 

This Agreement shall be binding upon the Company, the 
Union, its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the tenus of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (the "Award"). 

5.-Duration. 

This Agreement shall commence from the frrst pay period 
on or after the date of ratification as indicated in Clause 13 
and shall continue in effect until 31 July 1995. Provided that 
nothing in this clause shall prevent the implementation of 
a comprehensive enterprise agreement as detailed in Clause 
9 herein. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same tenus as that outlined in 
Clause 46 of the Award. 

7.-Single Enterprise. 

It is agreed that this Agreement applies in respect of a 
single enterprise as defmed in Clause 41A(2) of the WA 
Industrial Relations Act 1979, as amended (the "Act"). 

8.-Relationship with Awards. 

This Agreement shall be read wholly in conjunction with 
the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-Enterprise Agreement 

It is agreed that in the event of the Union and the 
Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the Act 

lO.-Wage Increase. 

This Agreement provides for the payment of a 7.5% 
increase in the Award hourly rate resulting in the wage rates 
at the date of ratification as expressed in Appendix A at Part 
1. A following wage increase shall be payable as a further 
instalment of 2.5% on the frrst pay period on or after 1 
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February 1995 resulting in the wage rates also contained in 
Appendix A at Part 2. 

ll.-Relativity . 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.-Industry Standards. 
It is a term of this Agreement that the Company will 

continue to meet its current level of payment into the 
following non-wage benefit schemes for the life of the 
Agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Ratification. 

The signatures that follow testify to the fact that this 
Agreement shall come into effect from the first pay period 
on or after 4th November 1994. 

Sd/- Sd/-

STATE SECRETARY PETER TISCHER 
ON BEHALF OF THE 
UNION 

ON BEHALF OF THE 
COMPANY 

APPENDIX A 

Part 1 Part 2 
Date of Ratif1Clltion I February 1995 

Hourly Weekly Hourly Weekly 
Rate Rate Rate Rate 

Labourer Group 1 $12.77 $485.26 $13.07 $496.66 
Labourer Group 2 $12.31 $467.78 $12.60 $478.80 
Labourer Group 3 $11.98 $455.24 $12.25 $46550 

READYMIX ALBANY QUARRY (ENTERPRISE 
BARGAINING) CONSENT AGREEMENT 1994 

No. AG 37 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

CSR Limited T/A The Readymix Group (WA) 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch; The Australian 
Workers' Union, West Australian Branch, Industrial Union 

of Workers; Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch; 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 

No. AG 37 of 1994. 

Readymix Albany Quarry (Enterprise Bargaining) Consent 
Agreement 1994 

COMMISSIONER A.R. BEECH. 

22 December 1994. 

Order. 
HAVING heard Mr G. Larkin on behalf of the Applicant and 
Mr J. Fiala on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders-

That the Readymix Albany Quarry (Enterprise 
Bargaining) Consent Agreement 1994 be registered as 

an industrial agreement in accordance with the follow
ing Schedule from the 22nd day of December 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 
This agreement shall be known as the Readymix Albany 

Quarry (Enterprise Bargaining) Consent Agreement 1994. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Application and Parties to this Agreement 
4. Date and Duration of Agreement 
5. Relationship to Parent Awards and Agreements 
6. Single Bargaining Unit 
7. Productivity Improvements-General 
8. Measures to Increase Productivity, Efficiency and 

Flexibility 
9. Wages 

10. Commitments 
11. Renewal of Agreement 
12. Table of Rates of Pay 
13. Signatures of the Parties 

3.-Application and Parties to this Agreement. 
This agreement shall apply to and be binding on: 

(1) CSR Limited T/A The Readymix Group (the 
company). 

(2) The following organisations of employees: 
(a) Australian Electrical, Electronics, Foundry 

and Engineering Union (Western Australian 
Branch). 

(b) The Australian Workers' Union, West Aus
tralian Branch, Industrial Union of Workers. 

(c) The Construction, Mining, Energy, Timber
yards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch. 

(d) Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Aus
tralian Branch. 

(3) All persons employed by the company in or in 
connection with hard rock quarry operations at 
Albany, Western Australia, who are members of 
or persons eligible to be members of the organisa
tions in subclause (2) hereof. 

4.-Date and Duration of Agreement. 

This agreement shall operate from the beginning of the 
first pay period commencing on or after 1 April 1994 and 
shall remain in force to 31 March 1995. 

5.-Relationship to Parent Awards and Agreements. 

(1) This agreement shall be read and interpreted wholly 
in conjunction with the following: 

(a) Quarry Workers' Award, 1969 No. 13 of 1968. 

(b) Transport Workers' (General) Award No. 10 of 
1961. 

(c) Engine Drivers (Quarries, Sand Pits and Lime
stone Quarries) Agreement 1991. 

(d) Metal Trades (General) Award 1966 No. 13 of 
1965. 

(e) Metal and Electrical Trades Quarrying Industry 
Order No. 1963 of 1990. 

(2) Where there is any inconsistency between this 
agreement and the awards, agreement and order specified in 
subclause (1) hereof, this agreement shall prevail to the 
extent of all the inconsistency. 
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6.-Single Bargaining Unit. 
(1) In accordance with the January 1992 State Wage 

Decision, the employees and organisations of employees 
covered by this agreement have formed a single bargaining 
unit in respect to the company's Albany hardrock opera
tions. 

(2) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this agreement. 

(3) The continuing role of the single bargaining unit will 
be: 

(a) Th monitor and analyse the key drivers at Albany. 
Identifying, evaluating and implementing im
provement opportunities relative to this agree
ment. 

(b) Th act as an arbiter in assessing if conformance 
has been achieved relative to this entire agree
ment. 

(c) Th negotiate future enterprise agreements at 
Albany quarry. 

(4) In the event of the single bargaining unit failing to 
reach agreement such matters shall then be dealt with 
through the award dispute resolution procedure. 

7.-Productivity Improvements-General. 
(1) The company have developed a broad framework to 

facilitate ongoing business improvement based on strategic 
planning and total quality management (TQM) principles. 
This framework: is captured in The Readymix Group 
Mission and Values vision. 

(a) Where customers are more than just buyers of our 
products, where customers (internal and external) are those 
for whom we work: and those who work with us. 

(b) Where every person knows his/her customers, 
understands their needs and seeks ways to meet and better 
their expectations. 

(c) Where employee groups consult as a group in 
conjunction with their supervisor to solve problems particu
lar to their work: areas. 

(d) Where employees and the company work as a team, 
knowing in the long term it is in their mutual best interests. 

(e) Where all employees pursue training and education 
that results in "doing the job right the fIrst time". 

(f) Where scoreboards are visible around the division 
measuring key drivers and things that are important to our 
customers. Believing in that "if we can't measure it, we're 
not managing it". 

(g) Where we all know and understand what drives quality 
in each key process and all the important work is focussed 
on improving these processes. 

(h) With products of such unquestioned quality that 
customers receive them without inspection. 

(2) A fundamental ingredient to achieving the vision is 
involvement of all employees in developing and implement
ing improved practices. Although these processes of 
involvement will continue to evolve, a number of major 
initiatives have been undertaken to best equip the employees 
to effectively participate in the continuous improvement 
process. These include: 

(a) Provision of adequate resources and training. 

(b) Extensive utilisation of corrective action teams to 
improve workplace environment and productivity. 

(c) Achieving continuous production when resources 
are allocated to team problem solving, data 
analysis, training and communication. 

In this regard, employees agree to carry out a 
range of extra duties, learnt and practiced through 
the TQM training scheme so long as the extra 
duties are within the employees' skill and compe
tence and that they meet any legal requirement and 
safety legislation. 

(d) Training of all employees in TQM principles and 
problem solving tools. 

(e) Extensive identification of opportunities for im
provements (OFIs). 

S.-Measures to Increase Productivity, Efficiency and 
Flexibility. 

(1) The following key areas at the hard rock quarry 
operations at Albany have been identified as measures 
designed to affect real and demonstrable gains in productiv
ity, efficiency and flexibility. Th generate meaningful 
information, extensive collection of sub data will be 
required to understand root causes of variation. 

Quarry 
Drilling and Blasting 

Mobile plant utilisa-
tion 
Reduction in oversize 
rock (R & D) 

Plant (Fixed) 
Plant utilisation 
Plant efficiency 

Compliance to specifi-
cation on critical sieve 

Stockpiles 
Reduction in truck: 
load and weighing 
time 

Current 

Data being 
collected 

70% 

36% 

80% 
65% 

Australian 
Standards 

Data being 
collected 

Interim 
Target 

Monitoring 
(Video) 

85% 

31% 

85% 
Not availa-
ble due to 
temporary 
crusher used 
Reduction in 
secondary 
washing re-
quirement 

Stretched 
Target 

90% 

25% 

90% 

85% 

Australian 
Standards 
and Main 
Roads 

No waiting 
time 

Product availability 85% 90% 95% 
Maintenance 
Planned Maintenance 
efficiency 
General 
Monitor the produc
tion tonnes per site 
equivalent ordinary 
hour 
Safety 

45% 

65 tJhr 

55% 65% 

Not possible 85 tJhr 
due to tem-
porary pri-
mary crusher 

Reduced incident rate No regular Monthly Nil DTI's 
.. Near Misses meetings Safety meet-
.. Accidents ings 

Due to the infancy of the data collection process the 
current status of some key areas are unknown. The initial 
thrust of measuring will target those items to establish 
current status within three months and provide a base for 
productivity comparison. 

(2) Date collection will focus on the items in subclause 
(1) hereof but will not be confmed to these areas. As the 
process develops further critical information may surface 
which can be linked to an expected follow-on agreement. 

(3) The specific activities or solutions necessary to 
achieve the targets for each area will be identified, designed 
and implemented through the structured team base problem 
solving process. These activities or solutions will involve: 

(a) Changes to work procedures incorporating current 
or improved levels of co-operation. 

(b) The understanding of the Albany process with the 
capability of developing planned improvements in 
all facets of the process to improve productivity 
in line with quality products and services. 

9.-Wages. 
(1) The following wage increases are payable on the basis 

that all employees covered by this agreement continue to 
fully participate in and fully support the continuous 
improvement programmes as outlined in Clause 7.
Productivity Improvements-General and Clause S.
Measures to Increase Productivity, Efficiency and Flexibil
ity. 

(2) Subject to subclause (1) hereof the following wage 
rate increases shall be payable: 
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(a) The ftrst increase as set out in Clause 12.-Table 
of Rates of Pay as from the 1st April 1994. 

(b) The wage increase specifted in paragraph (2)(a) 
hereof shall be payable on the employee's 
ordinary rate of pay including award supplemen
tary allowances and overaward payments if 
applicable. 

(c) A further H% when all items listed in Clause 
8.-Measures to Increase Productivity, Efficiency 
and Flexibility have met interim targets. That is, in 
cases where current status is unknown, meaningful 
data is being collected and collated with the stretched 
targets set. In cases where the current status is known 
the percentage improvements are reached. 

lO.-Commitments. 

(1) The parties agree there shall be no further increase in 
wages for the life of this agreement except in accordance 
with State Wage Decisions. 

(2) All parties undertake that the terms of this agreement 
will not be used to progress or obtain similar arrangements 
or beneftts in any other plant or enterprise. 

(3) This agreement shall not operate so as to cause an 
employee to suffer a reduction in ordinary time earnings, or 
departures from the standards of the Western Australian 
Industrial Relations Commission in regard to hours of work, 
annual leave with payor long service leave with pay. 

1 I.-Renewal of Agreement. 

(1) The parties will review the contents of this agreement 
on an ongoing basis including an assessment of the 
achievement towards targets and the continuous improve
ment programmes outlined in Clause 7.-Productivity 
Improvements-General and Clause 8.-Measures to In
crease Productivity, Efftciency and Flexibility. Such a 
review will be based on a minimum of six months' data 
collection and is expected to result in the re-negotiation, 
renewal or replacement of this agreement, effective from 1 
April 1995. 

(2) If a follow on agreement is not reached on that date 
and productivity gains have been achieved and sustained, 
wage increases obtained will continue until the follow-on 
agreement is ratifted. 

12.-Table of Rates of Pay. 
Current 1st Safety FIrst Further 
Rate of 

Position Pay 

Dump Truck Driver $420.71 
Drill Rig Operator $422.00 
Face Loader Driver $422.00 
Stockpile Truck Driver $420.71 
General Quarry Worker $422.00 
Crusher Feeder Operator $420.71 
Stockpile Loader Driver $422.00 
Quarry Fitter $449.30 

Net Increase 1.5% 

.. 
$8.00 
$8.00 .. 
$8.00 .. 
$8.00 .. 

$ fic!J8 
Week 

$451.50 $458.28 
$451.50 $458.28 
$451.50 $458.28 
$451.50 $458.28 
$451.50 $458.28 
$451.50 $458.28 
$451.50 $458.28 
$481.42 $487.20 
Payable Due after 

fulm interim 
Ist April targets of 

1994 Clause 8 
are 

reached 

.. Safety net increases have been awarded to the employee awanls. 

NB: The granting of the safety net by the Western 
Australian Industrial Relations Commission will not affect 
this agreement as it has been paid prior to being awarded. 

13.-Signatures of the Parties. 

Company representatives signature 

The company understands its rights and obligations under 
this agreement and has freely entered into it and wishes to 
have this agreement registered. 

Gary J. Larkin 25th August 1994 

Signature on behalf of CSR Limited 
trading as The Readymix Group 
ACN 000 001 276 

Employees' representatives signature 

I understand the employee rights and obligations under 
this agreement, and have freely entered into it and wish to 
have this agreement registered. 
Joo D. Fiala 17th November 1994 

Signature on behalf of the Australian 
Electrical, Electronics, Foundry and 
Engineering Union (Western Austra-
lian Branch) 

R. Blewitt 1st December 1994 

Signature on behalf of The Austra-
lian Workers' Union, West Austra-
lian Branch, Industrial Union of 
Workers 

J. McGiveron 12th December 1994 

Signature on behalf of Transport 
Workers' Union of Australia, Indus-
trial Union of Workers, Western 
Australian Branch 
D. McIntyre 14th December 1994 

Signature on behalf ofThe Construc-
tion, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union 
of Australia-Western Australian 
Branch 

REGIONAL DUTY OFFICERS AGREEMENT
WESTERN AUSTRALIAN BUSH FIRES BOARD 

No. PSA AG 3 of 1994. . 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Bush Fires Board 

and 

Civil Service Association of Western Australia 
Incorporated. 

No. PSA AG 3 of 1994. 

Regional Duty Offtcers Agreement-Western Australian 
Bush Fires Board. 

COMMISSIONER R.N. GEORGE. 
7 December 1994. 

Order. 

REGISTRATION OF AN ENTERPRISE AGREEMENT 
No. PSA AG 3 of 1994. 

HAVING heard Mr B. Appleby on behalf of the Applicant 
and Mr S. Newman on behalf of the Respondent and by 
consent the Commission, being satisfted that the Agreement 
complies with the terms of the General Order of the 
Commission No. 1752 of 1991 dated 31 January 1992 and 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 hereby orders-

That the Agreement as set out in the Schedule 
attached hereto is hereby registered as an Enterprise 
Agreement. 

[L.S.] 
(Sgd.) R.N. GEORGE, 

Commissioner. 

Schedule. 

I.-Title. 

This Agreement shall be known as the Regional Duty 
Officers Agreement-Western Australian Bush Fires Board. 
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2.-Arrangement 
1. Title 
2. Arrangement 
3. Object 
4. Parties Bound 
5. Scope 
6. Relationship to Parent Award 
7. Thrms of Agreement 
8. Regional Duty Officer Conditions 
9. No Precedent 

10. Reservation 
I 1. Signatures of Parties to this Agreement 

3.-Object. 
The object of this Agreement is to provide the form and 

substance of the conditions of employment applicable to 
Regional Duty Officers engaged by the Western Australian 
Bush Fires Board who are required to participate in the 
Regional Duty Officer's roster for the after hours State-wide 
information and referral service. 

4.-Parties Bound. 

This Agreement shall apply and be binding on the
Civil Service Association of Western Australia (lnc) 
The Western Australian Bush Fires Board 

5.-Scope. 
This Agreement shall apply to Western Australian Bush 

Fires Board Regional Duty Officers employed under the 
Public Sector Management Act 1994 and whose terms and 
conditions, except for those identified in this Agreement, are 
contained in the Public Service Award 1992. 

6.-Relationship to Parent Award. 

This Agreement shall be read and interpreted in conjunc
tion with the Public Service Award 1992 No. PSA A4 of 
1989 provided that where there is inconsistency between this 
Agreement and the parent award, this Agreement shall take 
precedence. 

7.-Thrms of Agreement 
This Agreement shall commence from 25 November 1994 

and operate for a period of twelve months. This Agreement 
shall be reviewed as to its terms and continued operation by 
the 1 st October each year prior to the commencement of the 
bush ftre season. 

8.-Regional Duty Officer Conditions. 

Regional Duty Officers who are required to participate in 
the Regional Duty Officer's roster for the after hours 
State-wide information and referral service shall be entitled 
to the following conditions: 

(1) Payment of an On-Call Allowance in accordance 
with Clause 18.-Overtime Allowance subclause 
(5) and Schedule H-Overtime, of the Public 
Service Award 1992. 

(2) When rostered to be On-Call, Regional Duty 
Officers shall be paid at the officer's salary 
classification for overtime worked in accordance 
with Clause 18.-Overtime Allowance subclause 
(2)(d) of the Public Service Award 1992. 

(3) Th the extent that it limits the payment of 
overtime to overtime worked by an officer in 
excess of 30 minutes, the provisions of Clause 
18(2)(a) of the Public Service Award 1992 shall 
not apply during the officer's rostered period 
under this Agreement and payment shall be made 
for all overtime worked during that period. 

(4) All overtime shall be aggregated and paid at the 
appropriate rate identified in Clause 18.-Over
time Allowance subclause (2)(d) of the Public 
Service Award 1992 for weekdays, Saturdays, 
Sundays and public holidays. 

(5) The On-Call Allowance shall not be paid in 
respect to any period for which payment is made 
in accordance with Clause 8.-Regional Duty 

Officer Conditions, subclauses (3) and (4) hereof 
shall accrue on the basis of 1 day for each 
completed week on Duty Roster under this 
Agreement. 

(6) Regional Duty Officers shall be entitled to a 
maximum of five (5) days extra ftre leave to 
compensate for the high level of inconvenience 
and disturbance during long periods of intensive 
fire fighting co-ordination. The fire leave shall 
accrue on the basis of one day for each completed 
week of duty roster in accordance with this 
agreement up to a maximum of five days. This 
method will allow for a pro-rata entitlement 
should an Officer not complete a full Roster. 

(7) The extra leave shall be utilised within a six (6) 
month period following the end of the bush ftre 
season in which it accrues, otherwise it shall be 
paid out automatically by the Bush Fires Board. 

(8) The extra five (5) days of ftre leave shall not be 
subject to annual leave loading. 

9.-No Precedent. 
This Agreement represents a compromise on the part of 

all parties and shall not be used as a precedent in 
proceedings before industrial tribunals. 

1O.-Reservation. 
The parties to this Agreement reserve the right to seek its 

variation or revocation if circumstances develop in the 
operation of the Duty Roster which adversely affect their 
interests or their members to the extent that the variation or 
revocation is warranted. 

1 I.-Signatures to Parties to this Agreement. 
Signed for and on behalf of the parties to this agreement: 
Civil Service Association 
K. Dodd 
General Secretary 
Date: 26/9/94 

Bush Fires Board 
M. LaDg 
Chairperson of the Board 

Date: 1/10/94 

SIMPSON PROJECTS INDUSTRIAL AGREEMENT 
No. AG 153 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 

Australia-Western Australian Branch 
and 

Greg Simpson T/A Simpson Projects. 
No. AG 153 of 1994. 

Simpson Projects Industrial Agreement. 

COMMISSIONER A.R. BEECH. 
8 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicants 
and there being no appearance on behalf of the Respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Simpson Projects Industrial Agreement be 
registered as an industrial agreement in accordance 
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with the following Schedule from the 6th day of 
December 1994. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 

I.-Title. 

This agreement will be known as the Simpson Projects 
Industrial Agreement. 

2.-Arrangement 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Ratification 

Appendix A 

3.-Area and Parties Bound. 
This is an agreement between The Western Australian 

Builders' Labourers, Painters and Plasterers Union of 
Workers; The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia Western 
Australian Branch in the state of Western Australia 
(hereinafterreferred to as the unions) and Greg Simpson T/A 
Simpson Projects in the said state (hereinafter referred to as 
the company). 

4.-Application. 

This agreement shall be binding upon the company, the 
unions, their officers and members, and any person eligible 
to be a member of the unions employed by the company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (hereinafter 
referred to as the award). 

5.-Duration. 

This agreement shall commence from the fIrst pay period 
on or after 8 November 1994 and shall continue in effect 
until 31 July 1995. Provided that nothing in this clause shall 
prevent the implementation of a comprehensive enterprise 
agreement as detailed in Clause 9.-Enterprise Agreement 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the award. 

7.-Single Enterprise. 

It is agreed that this agreement applies in respect of a 
single enterprise as defIned in Clause 41A(2) of the W.A. 
Industrial Relations Act 1979, as amended (the "Act"). 

8.-Relationship with Award. 

(1) This agreement shall be read wholly in conjunction 
with the award. Where this agreement is silent on rates of 
pay and other matters pertaining to the employment 
relationship, the award shall apply. 

(2) Where there is conflict between the rates of pay, 
conditions, allowances and other matters in this agreement 
and the award the higher rate shall apply. 

9.-Enterprise Agreement 

It is agreed that in the event of the unions and the 
company agreeing on the terms of a comprehensive 
enterprise agreement, this agreement may be terminated in 
accordance with the requirements of the Act 

lO.-Wage Increase. 

(1) This agreement provides for the payment of a 7.5% 
increase in the award hourly rate resulting in the wage rates 
at 8 November 1994 as expressed in Appendix A at Part 1. 

(2) Apprentices will receive a 7.5% increase on the rates 
of pay determined in accordance with the award. 

(3) A following wage increase shall be payable as a 
further instalment of 2.5% on the fIrst pay period on or after 
1 February 1995 resulting in the wage rates also contained 
in Appendix A at Part 2. 

11.-Relativities. 

The relativities in base rate and supplementary payments 
as currently contained in the award will not be altered for 
the life of this agreement 

12.-Industry Standards. 

It is a term of this agreement that the company will 
continue to meet its current level of payment into the 
following non-wage benefIt schemes for the life of the 
agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-RatifIcation. 

The signatures that follow testify to the fact that this 
agreement shall come into effect from the frrst pay period 
on or after 8 November 1994. 

R Kinney 

per State Secretary for and on behalf of The 
Western Australian Builders' Labourers, 
Painters and Plasterers Union of Workers 

Neil Flynn 

State Secretary for and on behalf of The 
Construction, Mining, Energy, Timberyards 
Sawmills and Woodworkers Union of Austra
lia-Western Australian Branch 

Greg Simpson 

For and on behalf of Greg Simpson T/A 
Simpson Projects 

Dated this 8th day of November 1994. 

Appendix A. 
Part 1 Part 2 

Carpenters, Joiners, 
Stonemasons, 
Stoneworkers 

Bricklayers 
Roof Tile Fixers 
Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

8 November 1994 
Hourly Weekly 
Rate Rate 

$13.35 
$13.21 
$13.12 
$12.77 
$12.31 
$11.98 

$507.30 
$501.98 
$498.56 
$485.26 
$467.78 
$455.24 

1 February 1995 
Hourly Weekly 
Rate Rate 

$13.66 
$13.52 
$13.42 
$13.07 
$12.60 
$12.25 

$519.08 
$513.76 
$509.96 
$496.66 
$478.80 
$465.50 
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SUBIACO GRANDSTAND CONSTRUCTION 
PROJECT AGREEMENT 1994 

No. AG 184 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

Multiplex Constructions Pty Ltd. 
No. AG 184 of 1994. 

Subiaco Grandstand Construction Project Agreement 1994. 

COMMISSIONER A.R. BEECH. 

22 December 1994. 

Order. 

HAVING heard Ms J. Harrison on behalf of the Applicant 
and Mr T. Dobson on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the Subiaco Grandstand Construction Project 
Agreement 1994 be registered as an industrial agree
ment in accordance with the following Schedule from 
the 22nd day of December 1994. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 

I.-Title. 

This agreement shall be known as the Subiaco Grandstand 
Construction Project Agreement 1994. 

2.-Arrangement 

1. Title 
2. Arrangement 
3. Introduction 
4. Application and Scope of the Agreement 
5. Period of Opemtion 
6. Commitment 
7. Union Representation 
8. Thrmination of Agreement 
9. Consultative Committee 

10. Dispute Avoidance and Settlement Procedure 
11. Application of Agreement 
12. Procedure for Settling Disagreements over Safety 

Issues 
13. Industry Standards 
14. Rostered Days Off 
15. Allowances 
16. Skills Enhancement Programme 
17. Consultation on Tmining Development 
18. Introduction of Skills Based Pay Classification 

Structure 
19. Sick leave Entitlement 
20. No Further Claims 
21. Hours of Work 
22. Special Conditions 
23. Tham Ratios 
24. Demarcation Procedure 
25. Disciplinary Procedure 
26. Signatories 

3.-lntroduction. 
(1) Joint Statement 
This agreement between Multiplex Constructions Pty Ltd 

(the company) and its employees and The Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers (the union), defmes the relationship 

between the company's employees and all levels of 
management. 

It recognises the value of all of the above parties working 
co-operatively towards maintaining and improving the 
competitiveness of the company. 

This agreement is, as well as an agreement for this 
project, a framework for the future, because of the 
opportunities now available through award restructuring and 
the building industry reform process to achieve a more 
efficient, stable and rewarding industry. 

(2) Aims 
The aims of this agreement are: 

(a) Th identify the advantages available through 
working co-opemtively. 

(b) To recognise that at various times the interests of 
the respective parties may not coincide but that 
with the development of goodwill and trust 
conflict can be minimised. 

(c) To establish the necessary framework to deal with 
the major site issues that confront the building and 
construction industry. 

(3) Objectives 
The objectives of this agreement with respect to all parties 

are: 
(a) To eliminate as far as pmcticable, barriers to 

efficiency and productivity. 
(b) To create a better working environment for all 

employees. 
(c) To create an awareness of the need for continuous 

improvement in all aspects of the building 
process. 

(d) To contribute to the implementation of reforms in 
the building construction industry. 

4.-Application and Scope of the Agreement. 
(1) This agreement shall apply to the company and all its 

employees engaged on site at the Subiaco Grandstand 
Construction Project located on Roberts Road, Subiaco, in 
the state of Western Australia. 

(2) (a) This agreement shall be read wholly in conjunction 
with the award. Where this agreement is silent on mtes of 
pay and other matters pertaining to the employment 
relationship, the Building Trades (Construction) Award 
1987 No. R 14 of 1978 (the award) shall apply. 

(b) Where there is a conflict between mtes of pay, 
conditions, allowances and other matters in this agreement 
and the provisions in the award, the higher standard shall 
apply. 

5.-Period of Opemtion. 
This agreement shall opemte from the commencement of 

work on the Subiaco Grandstand Project until the comple
tion of construction work on this project. This agreement can 
only be terminated by any of the parties to the agreement 
in the manner described in Clause 8.-Thrmination of 
Agreement. 

6.-Commitment. 

The parties to this agreement are committed to ensuring 
that: 

(1) The terms and conditions of this agreement lead 
to real gains in ovemll job productivity and 
workplace efficiencies, without reduction to 
health and safety standards. 

(2) (a) The dispute avoidance and settlement proce
dures provided for in Clause lO.-Dispute 
Avoidance and Settlement Procedure are 
rigorously adhered to. 

(b) Payment for time lost due to industrial 
disputes will not be claimed (or paid) other 
than as described in Clause 1O.-Dispute 
Avoidance and Settlement Procedure. 
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7.-Union Representation. 

(1) This agreement recognises that the union party to this 
agreement and its accredited representatives are legitimate 
representatives of the employees covered by this agreement. 

(2) The rights of accredited union officials to access the 
Subiaco grandstand construction project to allow those 
officials to represent the interests of the union's members 
on site is recognised by the company. 

(3) The company will allow shop stewards/delegates 
adequate time during nonnal working hours to attend to 
union duties providing that when not carrying out union 
duties, shop stewards/delegates will carry out those work 
duties appropriate to their construction worker designation. 

8.-Thnnination of Agreement. 

(1) This agreement can only be tenninated by the union: 

(a) If the company has knowingly and consistently 
acted contrary to tenns ano conditions of the 
agreement; and 

(b) After proper consultation has occurred with the 
company's employees; and 

(c) If one month's written notice has been given to the 
company; and 

(d) After application for tennination has been made 
to the Western Australian Industrial Relations 
Commission pursuant to s.43 of the Western 
Australian Industrial Relations Act 1979. 

(2) This agreement can only be tenninated by the 
company: 

(a) If the union or any group of employees has 
knowingly and consistently acted contrary to the 
tenns and conditions of the agreement; and 

(b) If the company has exhausted the dispute avoid
ance and settlement procedure contained in Clause 
lO.-Dispute Avoidance and Settlement Proce
dure; and 

(c) If one month's written notice has been given to the 
union and application has been made to the 
Western Australian Industrial Relations Commis
sion pursuant to s.43 of the Western Australian 
Industrial Relations Act 1979. 

9.-Consultative Committee. 

(1) The parties agree to the establishment and mainte
nance of a consultative committee on site. This committee 
shall deal with and monitor all site related proposals for 
workplace refonn processes and initiatives, and enterprise 
bargaining issues. 

(2) The parties acknowledge the central role of the 
consultative committee in developing and maintaining the 
conditions and industrial climate necessary for the success
ful application of this agreement. 

(3) The consultative committee shall be provided with all 
the relevant infonnation necessary for it to monitor the 
implementation of this agreement. 

(4) It is accepted that the State Secretary of the union and 
the Managing Director of the builder of the Subiaco 
Grandstand Construction Project or their nominees may 
attend the consultative committee meetings. 

(5) The consultative committee will comprise representa
tives from management and workforce in equal numbers. 

(6) The project consultative committee shall consist of six 
persons representing the following groups: 

One representative of the project builder. 
One representative of structural contractors. 
One representative of service contractors. 
One representative of construction labourers. 
One representative of construction tradespeople. 
One representative of service sector workers. 

(7) The representatives of the workforce on the consulta
tive committee shall be elected from the workforce on site. 

The representatives of the contractors shall similarly be 
elected from representatives engaged on site. 

(8) The parties to this agreement agree to support the 
operation of the project consultative committee, notwith
standing any particular party may not provide a representa
tive to sit on the committee. 

lO.-Dispute Avoidance and Settlement Procedure. 

(1) In the first instance an employee shall submit a request 
concerning an industrial issue to either his/her own site 
union representative or the immediate supervisor/foreman. 
If the matter cannot be resolved at this stage then the 
following procedQre shall be applied: 

(a) The employee and union delegate/shop steward 
shall submit the issue to the immediate supervisor/ 
foreman. 

(b) If not settled at this stage the employee and union 
delegate/shop steward shall submit the issue to the 
site manager of the company. 

(c) If not settled at this stage the union delegate/shop 
steward may submit the matter to the union 
organiser for discussion with the project manager 
or industrial relations officer in consultation with 
the company's site manager. 

(d) If not settled at this stage the union organiser may 
submit the matter to the union secretary for 
discussion with the project builder at the state 
senior manager level. The matter shall then be 
discussed further with the senior management 
representative of any other relevant contractor. 

(e) If the dispute still exists after the aforementioned 
processes have been carried out, then the matter 
shall be referred to the Western Australian 
Industrial Relations Commission for detennina
tion. The decision of the Western Australian 
Industrial Relations Commission will be accepted 
by all parties subject to legal rights of appeal. 

(2) Whilst the above procedures are being carried out 
work will continue as it did prior to the issue arising. Neither 
party shall be prejudiced as to final settlement by the 
continuance of work in accordance with this clause. 

11.-Application of Agreement. 

(1) It is agreed that the tenns and conditions contained in 
this agreement shall be strictly followed by all parties to the 
agreement. 

(2) Should any dispute arise as to the application or 
interpretation of this agreement or any part of it, the matter 
in the first instance shall be discussed by the consultative 
committee. If not resolved in these discussions the proce
dures prescribed in Clause 1 D.-Dispute Avoidance and 
Settlement Procedure shall be followed. 

l2.-Procedure for Settling Disagreements Over Safety Issues. 

(1) Where a safety problem exists work shall cease only 
in the affected area. Work shall continue elsewhere unless 
access to safe working areas is unsafe. However, any 
problem of access shall immediately be rectified and the 
employees will use an alternative safe access to such safe 
working areas while the usual access is being rectified. 

(2) Should the whole project be in dispute on the basis 
that the whole project is thought to be unsafe, a Department 
of Occupational Health, Safety and Welfare (DOSHWA) 
inspector shall be immediately called. Pending the arrival 
of the inspector the following procedures shall apply: 

(a) Employees shall not leave the site but shall remain 
in the sheds. 

(b) Immediate inspections of the disputed areas 
involving both company and employee represen
tatives of the site safety committee shall take place 
in the order of priority nominated by the project 
builder in consultation with other relevant con
tractors. These inspections shall identify what 
safety rectification needs to take place in the 
disputed areas. 
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(c) All employees who can be gainfully employed 
shall immediately rectify that which needs to be 
rectified. 

(d) The project builder will nominate in order of 
priority the areas to be inspected by the safety 
committee as rectification work is completed. On 
verification that rectification has been completed 
productive work will resume. Such resumption of 
work shall take place in stages as each area has 
been cleared. 

(e) Providing that any disagreement between the 
builder and the safety committee shall be deter
mined by the recommendation of a DOSHWA 
inspector. 

(t) The position of the chairperson of the wOrkplace 
safety committee or the safety representative shall 
be undertaken in addition to his/her normal work 
obligations to the company. 

(3) The company and employee(s) recognise their 
obligation as set out in the Occupational Health, Safety and 
Welfare Act. 

l3.-Industry Standards. 
The company will continue to meet its current level of 

payment into the following non-wage benefit schemes for 
the life of the agreement. 

(1) The Construction and Building Unions Superan
nuation Scheme. 

(2) The W.A. Construction Industry Redundancy 
Fund. 

(3) The Portable Long Service Leave Scheme. 
14.-Rostered Days Off. 

(1) The parties to this agreement acknowledge that a more 
flexible arrangement for the taking of RDOs will improve 
the efficiency of the building and construction industry. 

(2) (a) Where at any time during the project a variation 
to the RDO is required, the appropriate method of RDO 
flexibility to meet the situation shall be discussed and agreed 
in the consultative committee. 

(b) Alternative arrangements for RDOs agreed in this 
procedure shall be taken to meet the particular notice 
requirements of the award. 

I5.-Allowances. 

(1) Site Allowance 
A site allowance of $1.60 per each hour worked shall be 

paid to cover all special factors and disabilities related to 
work on the project. 

This allowance shall be paid in lieu of all special rates and 
conditions contained within Clause 9.-Special Rates and 
Provisions of the award with the exception of those rates for 
the lifting of heavy blocks, cleaning down brickwork and the 
use of explosive powered tools. 

(2) Productivity Allowance 
(a) An allowance of $1.00 per each hour worked shall 

accrue to each employee whilst working on site 
on the project. 

(b) This allowance shall only become payable to the 
employee on the successful completion to pro
gramme of all work on the project. 

(3) The allowances prescribed in this clause shall be paid 
in addition to the wage rates agreed between the parties. 

16.-Skills Enhancement Programme. 
(1) The parties recognise a commitment to develop and 

maintain a skills enhancement programme. 
Any agreed programmes will provide training in NBCITC 

accredited general, common and task specific skills appro
priate to the relevant career path. 

(2) Training needs and opportunities shall be identified 
by the consultative committee. 

(3) To the extent possible and practicable, and where the 
parties agree, other site contractors may be integrated into 

the project builder's workplace reform programme insofar 
as it operates in relation to work covered by this agreement 
and is relevant to the type of work undertaken by the other 
party, and shall have access to all training material generally 
available to the project as deemed appropriate by the 
consultative committee. 

(4) The parties to the agreement shall pay attention to 
issues of equity when determining access to training. For 
example, attention will be paid to ensure that employees 
lacking in literacy skills are not disadvantaged. 

17.-Consultation on Training Development. 
The consultative committee shall monitor the introduc

tion of any skills enhancement programme applicable to 
work on the project. 

l8.-Introduction of Skills Based Pay Classification 
Structure. 

(1) The parties to this agreement agree to work towards 
establishing a skills based pay structure for this agreement 
similar to those already existing at a company and national 
level. 

(2) No employee shall suffer a reduction in his/her rate 
of pay as a result of translation to the Matrix if introduced. 

(3) Within one month following signing of this agreement 
the unions and the company shall meet and discuss 
guidelines for the process to proceed. 

19.-Sick Leave Entitlement. 

The parties to this agreement agree to discuss during the 
life of this agreement possible means to ensure the efficient 
and effective operation of sick leave entitlements. Any 
agreement reached shall be taken as forming part of this 
agreement provided it is appropriately documented and 
signed by all parties. 

20.-No Further Claims. 

Neither the union nor its members shall make any claim 
against the company for any increase in rates remuneration 
or make any other claim at all while this agreement is current 
except for national or state award movements. 

2I.-Hours of Work. 

The normal hours of work on this project shall be as per 
the award or as agreed from time to time within award 
prescriptions. 

22.-Special Conditions. 

The employees and the union undertake to adhere to the 
following conditions of the company: 

(1) (a) It is agreed that neither the company nor the 
union shall place any restrictions or limita
tions on reasonable overtime work that may 
be required by a contractor who is a party to 
this agreement. 

(b) Prior notification will be given to the union 
for Sunday work, however no triple time or 
day in lieu will be claimed or apply to 
Sunday work and award rates only will apply. 

(2) The company will determine the appropriate 
manning levels to ensure that a high level of work 
productivity is achieved at all times. 

(3) It is agreed by the union that stop work meetings 
on this project will be kept to a minimum and will 
be timed to create minimal disruption to work 
progress. An agreed number of employees will 
always remain at work to maintain continuity of 
essential production. 

(4) Staggered start times: At the request of the project 
builder, and to suit sensible movement of people 
and materials throughout the site, especially in 
relation to hoisting problems. the company will be 
allowed to implement staggered starting and 
fmishing times within the ordinary spread of hours 
prescribed by the award without penalty payment. 
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(5) The consultative committee will ensure that lost 
time due to inclement weather is kept to a 
minimum. The company will be allowed to take 
all reasonable measures to ensure that the employ
ees can get to their place of work and carry on 
working in under cover areas during inclement 
weather. Where necessary, this may also extend 
to providing protection to allow employees to 
walk from one area to another, keeping their 
normal work clothes in a dry condition. 

23.-Tham Ratios. 
There shall be no dispute or industrial action of any kind 

over team ratios on the project. However, should any 
concern arise that team composition is not in accordance 
with industry standards, the issue shall be discussed in the 
consultative committee. 

24.-Demarcation Procedure. 
(1) Consultation shall be the primary .nethod of avoiding 

demarcation disputes. If a dispute does occur, then senior 
officials of the union will meet with the aim of reaching a 
resolution as soon as possible. 

(2) A demarcation issue or dispute shall not result in a 
work stoppage, ban or limitation on the project. All work 
shall continue as normal whilst the dispute is being resolved. 

(3) If within a period of seven days the issue is not 
resolved the matter will be referred to the Western 
Australian Industrial Relations Commission. 

25.-Disciplinary Procedure. 

The parties to this agreement agree during the period of 
the agreement to use the consultative processes established 
to discuss an appropriate disciplinary procedure. 

26.-Signatories. 
Signed by Kevin Reynolds 

Secretary 
For and on behalf of the Western Australian 
Builders' Labourers, Painters and Plasterers 
Union of Workers 
Dated 7/12/1994 
Witness: J Harrison Dated 7/12/1994 
Derek Robson 
For and on behalf of Multiplex Constructions 
Pty Ltd 
Dated 7/12/1994 
Witness: T Dobson Dated 7/12/1994 

SWIFT PLAN INDUSTRIAL AGREEMENT 
No. AG 175 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 

Australia-Western Australian Branch 
and 

Delta Bay Investments Pty Ltd T/A Swift Plan. 

No. AG 175 of 1994. 

Swift Plan Industrial Agreement. 

COMMISSIONER A.R. BEECH. 

8 December 1994. 

Order. 
HAVING heard Mr G. Giffard on behalf of the Applicants 
and there being no appearance on behalf of the Respondent, 

and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Swift Plan Industrial Agreement be regis
tered as an industrial agreement in accordance with the 
following Schedule from the 6th day of December 
1994. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 

I.-Title. 

This agreement will be known as the Swift Plan Industrial 
Agreement. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Clothing and Footwear 
14. Ratification 

Appendix A 

3.-Area and Parties Bound. 

This is an agreement between The Western Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers; The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia Western 
Australian Branch in the State of Western Australia 
(hereinafter referred to as the unions) and Delta Bay 
Investments Pty Ltd trading as Swift Plan in the said State 
(hereinafter referred to as the company). 

4.-Application. 

This agreement shall be binding upon the company, the 
unions, their officers and members, and any person eligible 
to be a member of the unions employed by the company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (hereinafter 
referred to as the award). 

5.-Duration. 

This agreement shall commence from the first pay period 
on or after 18th day of November 1994 and shall continue 
in effect until 31 July 1995. Provided that nothing in this 
clause shall prevent the implementation of a comprehensive 
enterprise agreement as detailed in Clause 9.-Enterprise 
Agreement. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this agreement. 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the award. 

7.-Single Enterprise. 

It is agreed that this agreement applies in respect of a 
single enterprise as defined in Clause 41A(2) of the W.A. 
Industrial Relations Act 1979, as amended (the "Act"). 
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8.-Relationship with Award. 
(1) This agreement shall be read wholly in conjunction 

with the award. Where this agreement is silent on rates of 
pay and other matters pertaining to the employment 
relationship, the award shall apply. 

(2) Where there is conflict between the rates of pay, 
conditions, allowances and other matters in this agreement 
and the award the higher rate shall apply. 

9.-Enterprise Agreement 
It is agreed that in the event of the unions and the 

company agreeing on the terms of a comprehensive 
enterprise agreement, this agreement may be terminated in 
accordance with the requirements of the Act 

1O.-Wage Increase. 
(1) This agreement provides for the payment of a 7.5% 

increase in the award hourly rate resulting in the wage rates 
at the 18th November 1994 as expressed in Appendix A at 
Part 1. 

(2) Apprentices will receive a 7.5% increase on the rates 
of pay determined in accordance with the award. 

(3) A following wage increase shall be payable as a 
further instalment of 2.5% on the ftrst pay period on or after 
1 February 1995 resulting in the wage rates also contained 
in Appendix A at Part 2. 

ll.-Relativities. 
The relativities in base rate and supplementary payments 

as currently contained in the award will not be altered for 
the life of this agreement 

12.-Industry Standards. 
It is a term of this agreement that the company will 

continue to meet its current level of payment into the 
following non-wage beneftt schemes for the life of the 
agreement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

13.-Clothing and Footwear. 
(1) The following items will be supplied to each employee 

by the company, upon the completion of ftve working days, 
and will be replaced on a fair wear and tear basis: 

(a) 1 pair of safety boots 
(b) 2 T-shirts with collars 
(c) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
(2) The company will also make available to each 

employee, when requested by them, sun screen lotion and 
sun brims to ftt over safety helmets. 

14.-Ratiftcation. 
The signatures that follow testify to the fact that this 

agreement shall come into effect from the ftrst pay period 
on or after 18 November 1994. 

K. Reynolds 

State Secretary for and on behalf of The 
Western Australian Builders' Labourers, 
Painters and Plasterers Union of Workers 

Neil Flynn 

State Secretary for and on behalf of The 
Construction, Mining, Energy, Timberyards 
Sawmills and Woodworkers Union of Austra
lia-Western Australian Branch 

Brendan McGovem 

For and on behalf of Delta Bay Investments 
Pty Ltd T/A Swift Plan 

Dated this 18th day of November 1994. 

Appendix A. 
Part 1 Part 2 

18 November 1994 1 February 1995 
Hourly Weekly Hourly Weekly 
Rate Rate Rate Rate 

Carpenters, Joiners, 
Stonemasons, 
Stoneworkers 

Bricklayers 
Roof Tile Fixers 
Labourer Group 1 
Labourer Group 2 
Labourer Group 3 

$13.35 
$13.21 
$13.12 
$12.77 
$12.31 
$11.98 

$507.30 
$501.98 
$498.56 
$485.26 
$467.78 
$455.24 

$13.66 
$13.52 
$13.42 
$13.07 
$12.60 
$12.25 

$519.08 
$513.76 
$509.96 
$496.66 
$478.80 
$465.50 

VANDERTANG CONCRETE INDUSTRIAL 
AGREEMENT 

No. AG 144 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

JOINT APPLICATIONS 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
and 

Greeneagles Pty Ltd t/a Vandertang Concrete 
No. AG 144 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
18 November 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO SECTION 

41 OF THE ACT 
No. AG 144 of 1994. 

HAVING heard Mr G. Giffard on behalf of the Western 
Australian Builders' Labourers, Painters and Plasterers 
Union of Workers and there being no appearance on behalf 
of Greeneagles Pty Ltd t/a Vandertang Concrete 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "Vandertang Concrete Industrial Agreement" be 
registered with effect from the 2nd day of November 
1994. 

[L.S.] 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 

Schedule. 

I.-Title. 
This Agreement will be known as the Vandertang 

Concrete Industrial Agreement. 

2.-Arrangement. 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Awards 
9. Enterprise Agreement 

10. Wage Increase 
11. Relativities 
12. Industry Standards 
13. Ratification 

Appendix A 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 125 

3.-Area and Parties Bound. 

This is an Agreement between the Westem Australian 
Builders' Labourers, Painters and Plasterers Union of 
Workers (hereinafter referred to as the "Union") and 
Gree~eagles Pty Ltd trading as Vandertang Concrete 
(heremafter referred to as the "Company") in the State of 
Western Australia. 

4.-Application. 

~s ~greement shall be binding upon the Company, the 
Umon, Its officers and members, and any person eligible to 
be a member of the Union employed by the Company on 
work covered by the terms of the Building Trades 
(Construction) Award 1987, No. 14 of 1978 (the" Award"). 

5.-Duration. 

This Agreement shall commence from the first pay period 
on or after the date of ratification as indicated in Clause 13 
and shall continue in effect until 31 July 1995. Provided that 
nothing in this clause shall prevent the implementation of 
a comprehensive enterprise agreement as detailed in Clause 
9 herein. 

The parties agree to commence discussion on the terms 
and conditions of any future agreement three calendar 
months prior to the expiration of this Agreement 

6.-Dispute Settlement Procedure. 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in 
Clause 46 of the Award. 

7.-Single Enterprise. 

It is agreed that this Agreement applies in respect of a 
single enterprise as defmed in Clause 41A(2) of the 
Industrial Relations Act 1979, as amended (the "Act"). 

8.-Relationship With Awards. 

This Agreement shall be read wholly in conjunction with 
the Award. Where this Agreement is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-Enterprise Agreement 

It is agreed that in the event of the Union and the 
Company agreeing on the terms of a comprehensive 
enterprise agreement, this Agreement may be terminated in 
accordance with the requirements of the Act 

lO.-Wage Increase. 

This Agreement provides for the payment of a 7.5% 
increase in the Award hourly rate resulting in the wage rates 
at .the date of ratification as expressed in Appendix A at Part 
1. A following wage increase shall be payable as a further 
instalment of 2.5% on the first pay period on or after 1 
February 1995 resulting in the wage rates also contained in 
Appendix A at Part 2. 

1 I.-Relativity . 

The relativities in base rate and supplementary payments 
as currently contained in the Award will not be altered for 
the life of this Agreement. 

12.-Industry Standards. 

It. is a term of ~s Agreement that the Company will 
contm~e to meet Its current level of payment into the 
foIlowmg non-wage benefit schemes for the life of the 
A~eement: the Construction + Building Unions Superannu
ation Scheme, and the Western Australian Construction 
Industry Redundancy Fund. 

STATE SECRETARY KERRY APOSTOLES 
ON BEHALF OF THE 
UNION 

ON BEHALF OF THE 
COMPANY 

Labourer Group I 
Labourer Group 2 
Labourer Group 3 

Appendix A. 
Part 1 

Date of 
Ratification 

Hourly Weeldy 
Rate Rate 

$12.77 $485.26 
$12.31 $467.78 
$11.98 $455.24 

Part 2 

1 February 1995 
Hourly Weeldy 
Rate Rate 

$13.07 $496.66 
$12.60 $478.80 
$12.25 $465.50 

WESTERN AUSTRALIAN CATHOLIC SCHOOLS 
(ENTERPRISE BARGAINING) AGREEMENT 

No. 1 of 1994 
No. AG 148 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

JOINT APPLICATIONS 
Independent Schools Salaried Officers' Association 

Industrial Union of Workers 
and 

The Roman Catholic Archbishop of Perth (Inc). 
No. AG 148 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
23 November 1994. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO SECTION 

41 OF THE ACT 
No. AG 148 of 1994. 

HAVING heard Mr I. Sands on behalf of the Independent 
Schools Salaried Officers' Association Industrial Union of 
Workers and Mr L.C. McGinniss on behalf of the Roman 
Catholic Archbishop of Perth (Inc) 

And by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders-

That the Enterprise Bargaining Agreement known as 
the "Western Australian Catholic Schools (Enterprise 
Bargaining) Agreement No. 1 of 1994" be registered 
with effect from the 23rd day of November 1994. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 

Schedule. 

I.-Title. 
This agreement will be known as the Western Australian 

Catholic Schools (Enterprise Bargaining) Agreement No. 1 
of 1994. 

2.-Arrangement 
1. Title 
2. Arrangement 
3. Parties to the Agreement 
4. Scope of Agreement 
5. Relationship to Parent Award 
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6. lenn of Agreement 
7. Expiration of Agreement 
8. No Extra Claims 
9. No Duress 

10. Objects of the Agreement 
11. Conditions of Employment 
12. Probationary Employment 
13. Salaries 
14. Payment for Relief 'leachers 
15. Promotion Structure 
16. Remote Areas Allowance 
17. Long Service Leave 
18. Parental Leave 
19. Redundancy Provisions 
20. Senior leacher Level 3 
21. Playground Duty 
22. Flexibility in the School Day!Year 
23. Professional Development 
24. Professional Responsibilities 
25. Dispute Avoidance and Grievance Procedure 
26. Matters for Ongoing Discussion 

3.-Parties to the Agreement. 
This Agreement is made between The Roman Catholic 

Archbishop of Perth (Inc) and the Independent Schools 
Salaried Officers' Association (the ISSOA), a registered 
organisation of employees. 

4.-Scope of Agreement. 
This Agreement shall apply to all teachers who are 

covered by the provisions of the Independent Schools' 
leachers' Award (1976). 

5.-Relationship to Parent Award. 

Except as provided by this Agreement, the conditions of 
employment of teachers employed in Catholic Schools in 
Western Australia will be in accordance with the Independ
ent Schools' Teachers' Award (1976). 

6.-Term of Agreement. 
This Agreement shall come into effect on the date upon 

which it is ratified by the Western Australian Industrial 
Relations Commission, and shall expire on the 31st 
December 1995. The parties have agreed to meet no later 
than 6 months prior to the expiration of this agreement to 
review this agreement. 

7.-Expiration of Agreement. 

On the expiration of this Agreement and in the absence 
of the registration of a subsequent Enterprise Agreement, the 
provisions of this Agreement shall prevail for the purposes 
of the conditions of employment that will apply to 
employees covered by this Agreement. 

8.-No Extra Claims. 

For the period of this Agreement there will be no further 
salary or conditions increased except where consistent with 
the State Wage Fixing Principles. 

9.-No Duress. 
This Agreement was not entered into by either of the 

parties under duress from the other party or any other person 
or persons. 

IO.-Objects of the Agreement. 

In reaching this agreement the parties have recognised: 

Catholicity-

El The need to maintain a just working environment 
in which education can be provided in harmony 
with the aims, objectives and philosophy of 
Catholic education. 

Professionalism-
El A mutual responsibility to protect, develop and 

enhance Catholic education within the state of 
Western Australia. 

El The need to safeguard and enhance the quality of 

teaching and learning in Catholic schools in 
Western Australia and the public perception of it. 

Award Restructuring and Flexibility-
El The variety of educational and managerial ar

rangements that exist requiring flexibility in the 
application of regulations that govern employ
ment practices. 

El The need to consolidate and develop further, 
initiatives arising out of the award restructuring 
process. 

El Productivity and efficiency have a growing influ
ence in educational policies and practices. 

Schools are expected to do more with the same 
level of resources, necessitating productivity and 
efficiency improvements which may be qualita
tive rather than quantitative. 

11.-Conditions of Employment. 
The parties acknowledge that the document Conditions of 

Employment of leachers in Catholic Schools in WA is a 
policy document of the Catholic Education Commission of 
Western Australia and as such applies to all teachers 
employed in a Catholic school in Western Australia. 

The parties are committed to discuss the ongoing 
development of the ethos and obligations expected of a 
teacher in a Catholic School, consistent with the objects of 
this Agreement. 

12.-Probationary Employment. 
When a teacher accepts an appointment within the 

Catholic system in Western Australia for the first time, it is 
understood that the appointment is probationary and as such 
is subject to professional appraisal in the second year of 
employment so as to confinn ongoing employment. 

13.-Salaries. 
The minimum annual rate of salary payable to teachers 

engaged in the classifications prescribed in Clause 11.
Salaries of the Award shall be: 

(1) Payable on and from 1st October 1994-
Step Salary($) 
Step 1 21935 
Step 2 23268 
Step 3 25338 
Step 4 26922 
Step 5 28400 
Step 6 29667 
Step 7 30933 
Step 8 32517 
Step 9 34258 
Step 10 35684 
Step 11 36951 
Step 12 38535 
Step 13 40118 

(2) Payable on and from 1st January 1995-
Step 1 21935 
Step 2 23268 
Step 3 25805 
Step 4 27419 
Step 5 28924 
Step 6 30214 
Step 7 31505 
Step 8 33117 
Step 9 34891 
Step 10 36095 
Step 11 37325 
Step 12 38863 
Step 13 40400 

14.-Payment for Relief leachers. 
Notwithstanding the provisions of subclause (5) of Clause 

II-Salaries of the Award, relief teachers, employed for 
five (5) days or less, may be engaged by the day or half day. 
Half day is determined as the hours usually worked in a 
school prior to or immediately following the lunch break. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 127 

15.-Promotion Structure. 
The parties acknowledge that in some schools the 

structure of the promotion position framework contained in 
the Award may not fully meet the school's needs. 

It is agreed that to the extent that the Award is inadequate, 
the school may implement a promotion position not 
consistent with the Award, however any such position shall 
carry with it an allowance agreed upon between the school 
and the ISSOA. 

16.-Remote Areas Allowance. 
Thachers shall be paid the allowances provided for as 

below in lieu of the allowances prescribed in subclause (1) 
of Clause l7.-Location Allowances of the Award. 

Town 
Balgo Hills 
Boulder 
Beagle Bay 
Billiluna 
Broome 
Camarvon 
Derby 
Esperance 
Gibb River 
Kalgoorlie 
Karratha 
Kununurra 
Lake Gregory 
Lombadina 
Port Hedland 
Red Hill 
Ringer Soak 
Southern Cross 
Thrkey Creek 
Wyndham 

Allowance $/week 
61.10 
6.00 

56.20 
61.lO 
43.90 
IS.9O 
45.S0 
11.60 
61.lO 
6.00 

45.30 
57.40 
61.10 
61.10 
42.20 
54.00 
61.lO 
l1.lO 
61.10 
57.40 

17.-Long Service leave. 
(1) As from 1st January 1995, a teacher's entitlement to 

paid long service leave for each year of service within the 
Catholic Education system, will accrue at the following 
rates: 

(a) up to ten years of continuous service, 1.3 weeks 
for each year of service; 

(b) for each subsequent year, I.S6 weeks for each year 
of service. 

(2) Subject to subclause (5) of this clause, a teacher who 
on or from the 1st day of January 1995 has accrued a 
minimum entitlement of ten weeks' long service leave shall 
be entitled to take such leave. 

(3) For any service prior to the 1st January 1995, the 
provisions of long service leave shall be that which is 
prescribed under the terms of the Award. 

(4) The process required for the taking of leave shall be 
as follows: 

(a) the employer shall advise the teacher of his/her 
impending entitlement to take long service leave 
prior to the completion of tenn three in the year 
preceding the entitlement becoming due; 

(b) the teacher shall advise the employer no later than 
the commencement of tenn four of the preceding 
year of their intention or otherwise to take leave; 

(c) where an agreement has been reached for the 
taking of long service leave and circumstances 
arise that necessitates an adjustment of such leave, 
then any request for the adjustment shall not be 
unreasonably withheld. 

(5) Where the continuous service of a teacher during the 
period of accrual contains any period which is less than full 
time then that teacher's entitlement to long service leave 
shall be subject to a calculation which averages the full time 
equivalence of the teacher's service over the accrual period. 

(6) The teacher continues to accrue long service leave 
entitlement for any period during which the teacher is absent 
on full pay from his/her duties, long service leave does not 

accrue for any period exceeding two weeks during which the 
teacher is absent on unpaid leave. 

(7) (a) For the purposes of calculating long service leave 
entitlement the employer shall allow a break of service up 
to 6 months without penalty to the teacher. Such a break in 
service shall be deemed to be 'leave without pay' for the 
purposes of calculating that teacher's entitlement. 

(b) The provisions of this clause shall not prevail if a 
teacher has been paid a pro-rata payment for accrued long 
service leave at the time of the break of service in 
accordance with subclause (1) of this clause. 

(S) Vacation leave observed by the school shall count for 
the purposes of calculating a teacher's entitlement to long 
service leave. 

(9) Any public holiday which occurs during the period a 
teacher is on long service leave shall be treated as part of 
the long service leave and extra days in lieu thereof shall not 
be granted. 

(lO) Where a teacher has become entitled to a period of 
long service leave in accordance with the clause, the teacher 
shall commence such leave as soon as possible after the 
accrual date in a manner mutually agreed between the 
employer and the teacher by one of the following options: 

(a) as a semester, with approved leave without pay for 
that portion which exceeds the long service leave 
period; 

(b) as a tenn, with the excess entitlement being paid for 
in addition to the ordinary payment for such leave. 

(Notation: For the purposes of this subclause a semester 
is defmed as a combination of the school terms 1 and 2 or 
3 and 4 respectively.) 

(11) Payment for long service leave shall be made in full 
before the teacher goes on leave or by agreement between 
the teacher and the employer, at the same time as the 
teacher's salary would have been paid if the teacher had 
remained at work in which case the payment shall be made 
by arrangement between the teacher and the employer. 

(12) Where a teacher has completed at least 7 years' 
service and employment is tenninated--

(a) by the teacher's death; or 
(b) in any circumstances, other than serious miscon

duct; 
the amount of leave shall be such as has accrued under the 
provisions of subclause (1) of this clause. 

(13) In the case to which subclause (11) of this clause 
applies, and in any case in which the employment of the 
teacher who has become entitled to leave hereunder is 
tenninated before such leave is taken or fully taken the 
employer shall, upon tennination of employment otherwise 
than by death, pay to the teacher and upon tennination of 
employment by death pay to the personal representative of 
the teacher upon request by the personal representative, a 
sum equivalent to the amount which would have been 
payable in respect of the period of leave to which he/she is 
entitled or deemed to have been entitled and which would 
have been taken but for such tennination. 

Such payment shall be deemed to have satisfied the 
obligation of the employer in respect of leave hereunder. 

(14) Accrued long service leave entitlements are portable 
between all Catholic schools in Western Australia and those 
schools subject to the Catholic Schools Long Service leave 
Interstate Portability Agreement. 

lS.-Parental Leave. 
The employer will grant parental leave to teachers in 

accordance with current minimum provisions as contained 
in the Australian Industrial Relations Act (1993). 

19.-Redundancy Provisions. 
It is agreed that should a position in a Catholic school 

become redundant then in calculating the years of service 
of a teacher, all continuous service within Catholic schools 
in Western Australia will be considered and not oriIy the 
service completed at the current school. 
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The parties further agree that during the term of this 
Agreement the parties will negotiate a redundancy agree
ment using the Catholic Education Commission's policy 
'Thrmination of Services of Staff Members--Redundancy' 
as a minimum provision for redundancy. 

20.-Senior 'leacher 3. 
Notwithstanding prior agreement by the parties to the 

Award, any award amendment relating to the implementa
tion of the Senior 'leacher 3 classification shall not apply 
for the purposes of this or any subsequent agreement 
between the parties. 

21.-Playground Duty. 
Where a teacher is required to perform playground 

supervision, such supervision shall be so rostered as to allow 
a fair and reasonable midday meal break. 

22.-FlexibiIity in the School Day/Year. 
The parties are committed to consideration of flexibility 

in the timing and length of the school day and the school 
year to accommodate local circumstances and to meet 
changing curriculum requirements. 

23.-Professional Development. 
Professional development has as its priority the upgrading 

of professional knowledge and skills. 
Both the school and the teacher should share the 

responsibility of teachers' professional development 
In addition to courses provided in school hours, the parties 

accept that courses outside of school hours should be made 
available to teachers. Access to such courses should be at 
the discretion of the teacher. 

In 1995 up to 30% of the professional development 
courses offered by the Catholic Education Office will be 
offered outside school hours. By 1996 this will be extended 
up to 50% of such courses. 

24.-Professional Responsibilities. 
(1) The parties recognise that there are a wide range of 

duties and responsibilities that are included in the profession 
of teaching. 

(2) The parties recognise that the following principles 
apply in addressing the fair and reasonable participation of 
teachers: 

(a) Much of the life and culture of the school is 
derived from school activities involving teachers 
and students and conducted outside regular class
room contact. 

(b) The efforts of teachers who contribute signifi
cantly to the life and values of the school should 
be recognised. 

(c) Duty of care responsibilities must be considered 
in the planning of all activities conducted by the 
school. 

(d) There will be collaborative planning between 
school and staff in the allocation of teachers to all 
activities conducted by the school. 

(e) The competence, skills and qualifications of 
teachers, including part-time teachers, will be 
considered in the planning and allocating of 
activities conducted by the school, having regard 
for the teacher's professional development and 
family responsibilities. 

(f) Some schools may have expanded educational 
programs which may require flexible employment 
arrangements. 

(3) The parties are committed to discussing the implica
tions of these principles in order to reach a common 
understanding with the view to supporting their implementa
tion. 

(4) Nothing contained in this clause shall prevent a school 
from negotiating with a teacher or teachers, a procedure for 
the planning and implementation of the school's activities 

outside regular classroom contact. However, the parties 
recommend that it be done having regard to the principles 
outlined in this clause. 

25.-Dispute Avoidance and Grievance Procedures. 
(1) The objective of these procedures is the avoidance and 

resolution of industrial disputation by measures based on 
conSUltation, cooperation and negotiation. 

(2) Without prejudice to either party, the parties to this 
Agreement shall ensure the continuation of work in 
accordance with the Award, this Agreement and the custom 
and practice in Catholic Schools in Western Australia. 

(3) (a) In the event of any matter arising which is of 
concern, the teacher shall discuss this matter with the 
Principal or his/her nominee. 

(b) If the matter is not resolved at this level, the teacher 
and/or the Principal may refer the matter to the Independent 
Schools Salaried Officers Association and/or the Catholic 
Education -Officer (Industrial and Community Relations 
Tham). 

(In an attempt to resolve the matter it may be necessary 
to have formal discussion between the ISSOA and the 
Director of Catholic Education in Western Australia.) 

(c) If the matter cannot be resolved at this level it may 
be referred to the Western Australian Industrial Relations 
Commission. 

(4) Nothing contained in this procedure shall prevent the 
Secretary of the ISSOA or his/her nominee or the Director 
of Catholic Education in Western Australia or his/her 
nominee from entering into negotiations at any level either 
at the request of any of the parties to the dispute or on their 
own initiative in respect of matters in dispute should such 
action be considered conducive to achieving resolution of 
the dispute. 

26.-Matters for Ongoing Discussion. 
The parties agree to further negotiations for the settlement 

of outstanding matters with respect to the following 
provisions. 

Upon the settlement of these matters, the parties may 
make application to vary or replace this agreement during 
its terms. 

(1) Deferred Salary Options 
The parties are committed to investigate ways 

of implementing an agreed process which allow 
teachers to defer part of their salary for a set period 
of time and to be repaid the sum of money at a 
later date when they take leave. 

(2) AffIrmative Action for Women 
The parties are committed to working coopera

tively to investigate the application of Affirmative 
Action for Women principles and Equal Employ
ment Opportunity principles. 

(3) Mobility of 'leachers 
The parties are committed to investigating ways 

for teachers who have been in the same school for 
10 years or more to access alternative employment 
in another school. 

(4) School Management Days 
The parties are committed to discussing the 

-possibility of introducing School Management 
Days. Such days may commit teachers to attend 
work other than during school term time for the 
purpose Of undertaking school management re
sponsibilities. 

(5) Family Leave 
The parties are cognisant of the debate at both 

State and National levels of the impact of family 
responsibilities upon the working environment of 
teachers and as such are committed to monitor 
initiatives taken in this area and to discuss 
proposals for possible inclusion in future agree
ments. 
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(6) Remote Area Allowances 

The parties have agreed to implement the 
Remote Area Allowances as prescribed in Clause 
16-Remote Areas Allowance as from the 1st 
January 1995 and to continue discussions for the 
implementation of an air-conditioning allowance 
to apply to teachers living and working in remote 
areas. 

Signed for and on behalf of; 

Sd/-
I. Sands 
The Independent Schools Salaried Officers 
Association, Industrial Union of Worker 

Sd/-
T Thmby 
The Roman Catholic Archbishop of Perth (Inc.) 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A 3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Agricultural Protection Board and Others. 

No. P 45 of 1994. 

Government Officers Salaries, Allowances and Conditions 
Award 1989. 

No. PSA A 3 of 1989. 

COMMISSIONER R.N. GEORGE. 

3 January 1995. 

Order. 

HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the first pay period commencing 
on or after 15 December 1994. 

[L.S.] 
(Sgd.) R.N. GEORGE, 

Commissioner. 

Schedule. 

1. Clause 39.-Removal Allowance: Immediately follow
ing paragraph (c) of subclause (1) of this clause add the 
following new paragraph (d): 

(d) Reimbursement of reasonable expenses in ken
nelling and transporting of domestic pet or pets up 
to a maximum amount of $124.00. 

Pets are defined as dogs, cats, birds or other 
domestic animals kept by the officer or the 
officer's dependants for the purpose of household 
enjoyment. 

Pets do not include domesticated livestock, 
native animals nor equine animals. 

GOVERNMENT OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AWARD 1989 

No. PSA A 3 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Agricultural Protection Board and Others. 

No. P 48 of 1994. 

Government Officers Salaries, Allowances and Conditions 
Award 1989 

No. PSA A 3 of 1989. 

COMMISSIONER R.N. GEORGE. 

3 January 1995. 

Order. 

HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders-

That the Government Officers Salaries, Allowances 
and Conditions Award 1989 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the first pay period commencing 
on or after 15 December 1994. 

(Sgd.) R.N. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 39.-Removal Allowance: Amend paragraph 
(c) of subclause (1) as follows: 

A. Delete the amount $477 and replace with the 
amount $479 

B. Delete the amount $2,854 and replace with the 
amount $2,867 

2. Clause 39.-Removal Allowance: Amend subclause 
(6) as follows: 

Delete the amount $633 and replace with the amount 
$890 
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GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A 20 of 1985. 
WES'IERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Disabilities Services Commission. 

No. P 49 of 1994. 
Government Officers (Social Trainers) Award 1988. 

No. PSA A 20 of 1985. 

COMMISSIONER R.N. GEORGE. 
3 January 1995. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwin on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after 15 Decem
ber 1994. 

[L.S.] 
(Sgd.) RN. GEORGE, 

Commissioner. 

Schedule. 
1. Clause 25.-Miscellaneous Allowance: Amend placi

tum (iii) of paragraph (a) of subclause (5) as follows: 
A. Delete the amount $477 and replace with the 

amount $479 
B. Delete the amount $2,854 and replace with the 

amount $2,867 
2. Clause 25.-Miscellaneous Allowance: Amend para

graph (t) of subclause (5) as follows: 
Delete the amount $633 and replace with the amount 

$890 

GOVERNMENT OFFICERS (SOCIAL TRAINERS) 
AWARD 1988 

No. PSA A 20 of 1985. 

WES'IERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Disabilities Services Commission. 
No. P 44 of 1994. 

Government Officers (Social Trainers) Award 1988 
No. PSA A 20 of 1985. 

COMMISSIONER RN. GEORGE. 

3 January 1995. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondent, and by 

consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the Government Officers (Social Trainers) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the first pay period commencing on or after 15 Decem
ber 1994. 

[L.S.] 
(Sgd.) R.N. GEORGE, 

Commissioner. 

Schedule. 
1. Clause 25.-Miscellaneous Allowance: Immediately 

following placitum (Hi) of paragraph (5)(a) of this clause add 
the following: 

(iv) Reimbursement of reasonable expenses in ken
nelling and transporting of domestic pet or pets up 
to a maximum amount of $124.00. 

Pets are dermed as dogs, cats, birds or other 
domestic animals kept by the officer or the 
officer's dependants for the purpose of household 
enjoyment. 

Pets do not include domesticated livestock, 
native animals nor equine animals. 

PUBLIC SERVICE AWARD 1992 
No. PSA A 4 of' 1989. 

WES'IERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Commissioner, Public Service Commission. 

No. P 50 of 1994. 

Public Service Award 1992 
No. PSA A 4 of 1989. 

COMMISSIONER RN. GEORGE. 
3 January 1995. 

Order. 
HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the first pay period 
commencing on or after 15 December 1994. 

(Sgd.) RN. GEORGE, 
[L.S.] Commissioner. 

Schedule. 

1. Clause 39.-Removal Allowance: Amend paragraph 
(c) of subclause (1) as follows: 

A. Delete the amount $477 and replace with the 
amount $479 

B. Delete the amount $2,854 and replace with the 
amount $2,867 
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2. Clause 39.-Removal Allowance: Amend subclause 
(6) as follows: 

Delete the amount $633 and replace with the amount 
$890 

PUBLIC SERVICE AWARD 1992 
No. PSA A 4 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Commissioner, Public Service Commission. 

No. P 46 of 1994. 

Public Service Award 1992. 
No. PSA A 4 of 1989. 

COMMISSIONER R.N. GEORGE. 

3 January 1995 

Order. 

HAVING heard Ms F. Bajrovic on behalf of the Applicant 
and Mr B. Kirwan on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders--

That the Public Service Award 1992 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the fIrst pay period 
commencing on or after 15 December 1994. 

[L.S.] 
(Sgd.) R.N. GEORGE, 

Commissioner. 

Schedule. 

1. Clause 39.-Removal Allowance: Immediately follow
ing paragraph (c) of subclause (1) of this clause add the 
following new paragraph (d): 

(d) Reimbursement of reasonable expenses in ken
nelling and transporting of domestic pet or pets up 
to a maximum amount of $124.00. 

Pets are defmed as dogs, cats, birds or other 
domestic animals kept by the offIcer or the 
offIcer's dependants for the purpose of household 
enjoyment. 

Pets do not include domesticated livestock, 
native animals nor equine animals. 

AWARDS/AGREEMENTS
Variation 01-

BUILDING TRADES (GOVERNMENT) AWARD 1968 
No. 31A of 1%6. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and 

Woodworkers Union of Australia 
-Western Australian Branch 

and 

Hon Min for Works & Others 

No. 1698 of 1993. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

25 November 1994. 

Reasons for Decision. 
SENIOR COMMISSIONER: This is an application to vary 
the Building Trades (Government) Award 1968 No. 31A of 
1966 as to the insertion of a new subclause (10) into Clause 
6.-Defmitions and as to a variation to Clause 7.-Rates of 
Pay of Appendix D for an $8.00 per week increase. 

The essence of the applicant's submissions is that the 
$8.00 per week Safety Net Adjustment flowing from the 
1993 State Wage Case decision should now be included into 
the subject award. It is contended that the Principles have 
been complied with and that the application for a Minimum 
Rates Adjustment (MRA) was med with this Commission 
on 25th October, 1994, No. 1049 of 1994. It was said that 
the MRA process should have commenced prior to the 
present proceedings. However, federal negotiations have 
delayed the process here. 

For the respondent, Mr Lange argued that the Commis
sion lacked jurisdiction because: 

"The application before you today, number 1698 of 
1993, was lodged in this commission on 22 December 
1993 by the Construction, Mining, Energy, Timber
yards, Sawmills and Woodworkers Union of Australia, 
West Australian branch. 

It's important to note that it was served on the 
Minister for Works as a party to this application. It was 
similarly served on the four unions who are also parties 
to this award. 

This application is by the CFMEU and its applica
tion was quite simply to vary the wages and allowances 
in the award to give effect to the state wage case in 
matter number 1457 of 1993. The schedule before the 
commission today is not from the CFMEU, being the 
application union. It is from the BLF, which is a party 
to this application along with the Minister for Works 
and all the other respondents to the award.' 

(Transcript Pages 5 & 6) 
(My Emphasis) 

Ms Harrison appears by warrant for both the applicant, 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 
Branch (CMETSWU) and (as it then was) the Australian 
Builders' Labourers' Federated Union of Workers, Western 
Australian Branch (ABLF). The simple fact that the 
facsimile of the amended schedule was on ABLF letterhead 
rather than CMETSWU, does not affect the Commission's 
jurisdiction in this matter. Apart from anything else the 
ABLF are a party to this award and, as noted above, Ms 
Harrison appears for that organisation by warrant as well as 
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the original applicant. The respondents' merit opposition is 
best expressed in Mr Lange's words: 

"There is scope under the principles for an $8 
additional supplementary payment that can be absorbed 
into subsequent enterprise bargaining wage increases 
but it's submitted that there is no supplementary 
payment in this award. The minimum rates process has 
not commenced. 

As I have already submitted, the lowest paid 
category of employees under this award, those subject 
to clause 9 wages of the award, have not yet had the 
2.5 per cent wage increase. They are not included in 
this application to receive the additional supplementary 
payment of $8 and accordingly it would be remiss of 
this commission to award an increase to a group of 
employees when ignoring what the principles go to, and 
that is maintaining the integrity of the award for all 
employees. ' 

(Transcript Page 13) 
The position here is that the applicant seeks to vary the 

award in line with the State Wage Case Principles approving 
the $8.00 per week Safety Net Adjustment. The application 
plainly complies with those Principles and there has been 
filed an application (supra) for the Minimum Rates 
Adjustment. That the application does not extend to all 
employees covered by the award is a matter for the applicant 
not the Commission. However, the decision of Beech C. (74 
WAIG 266) make clear the reasons for this situation. Those 
reasons do not provide a basis for refusing the present 
application and it is accordingly approved. 

Minutes of Proposed Order now issue and Speaking to the 
Minutes thereof if required will be arranged at a convenient 
time. 

Appearances: Ms J. Harrison appeared on behalf of The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia-Western Australian 
Branch and The Western Australian Builders' Labourers' 
Painters and Plasterers Union of Workers. 

Mr J. Lange appeared on behalf of the majority of 
respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers 

Union of Australia-Western 
Australian Branch 

and 
Hon Min for Works & Others 

No. 1698 of 1993. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

15 November 1994. 

Order. 

HAVING heard Ms J. Harrison on behalf of The Construc
tion, Mining, Energy, Timberyards, Sawmills and Wood
workers Union of Australia-Western Australian Branch 
and The Western Australian Builders' Labourers' Painters 
and Plasterers Union of Workers and Mr J. Lange on behalf 
of the majority of Respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders--

That the Building Trades (Government) Award 1968 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 

beginning of the fIrst pay period commencing on or 
after the 15th day of November, 1994. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

Appendix D: 

(A) Delete paragraph (7)(a) of this Appendix and insert 
in lieu the following: 

(a) Wage Rates 
level Percentage 

Relativity to 
level 4 

New Entrant 78 
1 82 
2 87 
3 92 
4 100 
5 105 
6 110 
7 115 
8 120 
9 125 

Rates 
$ 

335.10 
352.30 
375.50 
397.00 
429.60 
451.10 
472.60 
494.00 
515.50 
537.00 

Additional 
Supplemen

tary Pay-
ment 

$ 

8 
8 
8 
8 
8 
8 
8 
8 
8 
8 

Total 
Weekly 

Rate 
$ 

343.10 
360.30 
383.50 
405.00 
437.60 
459.10 
480.60 
502.00 
523.50 
545.00 

(B) Immediately following paragraph (7)(b) of this 
Appendix insert a new paragraph (c) as follows: 

(c) Supplementary Payment 
The supplementary payment set out in this 
subclause represents an $8 adjustment reflecting 
the application of the Arbitrated Safety Net 
Adjustment enunciated in the State Wage Princi
ples December 1993. 

CLERKS' (RAC CONTROL ROOM OFFICERS) 
AWARD OF 1988 
No. A 42 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative, Clerical and Services 
Union of Employees, WA Clerical and Administrative 

Branch 

and 

Royal Automobile Club of W.A. (Inc.). 

No. 441 of 1994. 

COMMISSIONER C.B. PARKS. 

19 December 1994. 

Order. 

HAVING heard Mr R.J. Dhue on behalf of the Applicant and 
Ms C. Brown on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders-

That the Clerks' (R.A.c. Control Room OffIcers) 
Award of 1988 be varied in accordance with the 
following Schedule and that such variation shall have 
effect from the beginning of the fIrst pay period 
commencing on or after 6 December 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 
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Schedule. 

1. Clause 2.-Arrangement: Immediately following the 
number and title-33.-Avoidance of Industrial Disputes, 
insert the title-

Appendix A: Translation Table 

2. Clause 31.-Rates of Pay: Delete this clause and insert 
in lieu thereof-

31.-Rates of Pay. 

The following shall be the minimum rates of wages 
per week payable to employees classified in accordance 
with subclause (5) hereof: 

Supple-
(l) Grade 1: Service Operator Base mentary Total 

Rate Payment Rate 
$ $ $ 

Level 1 387.00 5.20 392.20 
Level 2 387.00 8.00 395.00 

(2) Grade 2: Service Operator 
Level 1 393.50 9.20 402.70 
Level 2 398.90 8.00 406.90 

(3) Grade 3: Service Operator 
Level 1 398.90 13.80 412.70 
Level 2 398.90 26.30 425.20 

(4) Grade 4: Service Co-ordi-
nator 
Levell 425.70 9.30 435.00 
Level 2 425.70 24.50 450.20 

(5) Defmitions: 

(a) Grade 1: Service Operator-Main Job Func
tion: 

To receive and make telephone calls from 
club members (and potential members) re
questing assistance and providing service as 
required. 

Indicative Key Tasks: 

e Access database and enter bookings in 
relation to emergency breakdown serv
ice. 

$ Receive, make and transfer telephone 
calls from Automatic Call Distribution 
system and freeway phone. 

$ Retrieve and enter information into 
database. 

e Arrange vehicle inspection bookings. 

e Provide information to members and 
other callers by telephone on RAC 
products, services and procedures. 

Employees at Grade I are expected to 
work within established routines, methods 
and procedures and after 4 weeks of training, 
shall work without direct supervision. They 
perform and are accountable for clerical and 
service tasks as directed within the general 
tasks outlined above. 

(b) Grade 2: Service Operator-Main Job Func
tion: 

In addition to the general duties of a Grade 
1 Service Operator, a Grade 2 employee is 
required to perform tasks as generally indi
cated below. 

Indicative Key Tasks: 

e Use VDU terminal for data communica
tion with mobiles and access data base. 

e Use voice radio for direct communica
tion with mobiles. 

$ Use telephone for direct communication 
with staff, members and contractors. 

e Operate manual job card system. 

e Access database and make bookings in 
relation to services over and above those 
in Grade 1. 

Employees at Grade 2 perform tasks using 
a more extensive range of skills and knowl
edge than Grade 1 Service Operators. They 
are required to exercise frequent low level 
decision making skills within established 
procedures and may apply limited discretion 
within their range of skill, knowledge, expe
rience subject to routine supervision. 

A working knowledge and understanding 
of the overall RAC phone room operation is 
required. 

(c) Grade 3: Service Operator 
In addition to the general duties of Grade 

2 Service Operator, a Grade 3 employee is 
required to perform tasks as generally indi
cated below. 

Indicative Key Tasks: 

e Prioritise and dispatch jobs to individual 
mobiles, using data or radio transmis
sion. 

e Evaluate metropolitan fringe jobs for 
possible allocation to contractors. 

e Operate manual job system. 

e Ensure that Patrols are given breaks at 
the correct times. 

e Use VDU terminal to dispatch to mo
biles. 

e Use voice radio to dispatch and receive 
jobs from mobiles. 

e Discuss with members and arrange 
towing/battery service as required. 

e Assist Shift Supervisor with issue of 
Patrol stores. 

e Manning of VKl phone. 

e Assist with tasks undertaken by all staff 
up to and including Grade 3. 

Employees at this grade as part of their 
required duties perform clerical and service 
tasks at a higher level than Grade 2. They 
have greater responsibility and accountabil
ity for their work which requires them to act 
upon most internal and external enquiries. 

(d) Grade 4: Service Co-ordinator-Main Job 
Function: 

Employees at this grade are primarily 
engaged to assist the Shift Supervisor and in 
doing so are required to provide general 
supervision and support to Grade 1, 2 and 3 
Service Operators; and perform tasks as 
generally indicated below. 

Indicative Key Tasks: 
e Dispatch work to Field Operators and 

Contractors. 

e Supervise and verify daily attendance 
and productivity records. 

e Relieve and assist control room staff as 
required. 

e Maintain control room stationery levels. 

e Receive and deal with telephone calls. 

e Issue stock to Patrols. 

Employees at this grade are expected to 
supervise control room staff under guidance 
from the Shift Supervisor and generally 
perform tasks at a higher level than Grade 3 
employees. A major focus of the position is 
customer relations. 
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Decision making and discretion is required 
within established procedures and overall the 
employee is responsible for his/her own work 
and the monitoring of others, reporting to the 
Shift Supervisor. 

(6) Progression Within a Grade: 

New employees shall be appointed at Level 1 
of the relevant grade upon commencement. 

Existing employees shall be graded according 
to the translation table at Appendix A of the 
Award and will be advised in writing of their 
classification. At twelve monthly intervals there
after employees shall be subject to a performance 
appraisal and shall advance to the next level 
within their appointed grade upon completion of 
twelve months' satisfactory service. 

Where an employee is denied an increment to 
the next level within a grade due to unsatisfactory 
performance, the Club shall further review the 
employee within three months from the expected 
date of progression. During the three months 
review period the employee shall be given 
adequate assistance by the employer and a 
reasonable opportunity to meet the performance 
requirements of the position. 

(7) Progression From Grade to Grade: 

An employee shall be graded according to the main job 
function for which they are employed. Movement to a higher 
grade shall be determined by the employer where the 
employee is required to and performs the duties of a higher 
classification and which is the employee's Main Job 
Function. 

(8) Disputed Gradings: 

Within 21 days of being graded, an employee dissatisfied 
with the grading determined by the employer may: 

(a) in the first instance request in writing a review by 
the Human Resources Department stating the 
reasons for review and the Human Resources 
Department shall respond within 21 days. 

(b) if the employee remains dissatisfied after consid
ering the written reasons provided by the em
ployer, the employee shall within 14 days request 
that a Board of Reference be called to determine 
the appropriate grading. 

Any amendment to the employee's grading shall apply 
from the date of the employee requesting in writing a review 
in accordance with paragraph (a) hereof. 

(9) Arbitrated Safety Net Adjustment: 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunci
ated in the December 1993 State Wage Decision (No. 1457 
of 1993). Consistent with the basis of that principle the 
safety net adjustment is absorbable to the extent of any 
equivalent amount in the rates of pay, whether overaward, 
award or enterprise agreement-in excess of the minimum 
rates (classification rate and supplementary payments) 
prescribed in accordance with the September 1989 State 
Wage Decision. 

(10) Wages: 

Wages shall be paid fortnightly calculated on an average 
basis including an average of 38 hours per week. The 
method of payment will be by electronic funds transfer. The 
pay period commences on Sunday and ends on the Saturday. 

3. Clause 33.-Avoidance of Industrial Disputes: Imme
diately following this clause insert the following new 
Appendix-

APPENDIX A: TRANSLATION TABLE. 
EXISTING PROPOSED 

Grade I: Service 
Operator 

Level 1 $392.20 
(1) Level I-Thlephonist $395.00 Level 2 $395.00 

Grade 2: Service 
Operator 

(2) Level 2-Radio Operator $401.50 Level 1 $402.70 
Level 2 $406.90 
Grade 3: Service 

Operator 
(3) Level 3-Plotters $406.90 Level 1 $412.70 

Level 2 $425.20 
Grade 4: Service 

Co-ordinator 
(4) Level 4--Control Clerks $433.70 Level 1 $435.00 

Level 2 $450.20 

AWARDS/AGREEMENTS-
Application for variation of

No variation resulting
GOLD MINING CONSOLIDATED AWARD, 1980 

No. 21 of 1967. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australia Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Ltd. 

No. 89 of 1994. 
Gold Mining Consolidated Award, 1980 

No. 21 of 1967. 
COMMISSIONER J.F. GREGOR. 

8 December 1994. 

Order. 
WHEREAS on the 27th of January 1994, the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, (the AWU) applied to vary the Gold Mining 
Consolidated Award, 1980, by increasing the wages paid by 
$8.00 as a result of the 1993 State Wage Case; and 

Whereas the matter was called on for hearing on the 26th 
of April 1994, at which time the application was adjourned 
to allow the AWU to file an application to access the 
Minimum Rates Adjustment Principle; and 

Whereas by the 6th of December 1994, the AWU had not 
filed an application to access the Minimum Rates Adjust
ment process; and 

Whereas the Commission has decided that it is in the 
public interest, and pursuant to the powers in Section 27 of 
the Industrial Relations Act 1979, that the application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 
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NICKEL MINING AND PROCESSING AWARD, 1975 
No. 18 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australia Branch, 
Industrial Union of Workers 

and 

Western Mining Corporation. 

No. 85 of 1994. 

Nickel Mining and Processing Award, 1975 
No. 18 of 1975. 

COMMISSIONER J.F. GREGOR. 

8 December 1994. 

On!er. 

WHEREAS on the 27th of January 1994, the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, (the AWU) applied to vary the Nickel Mining 
and Processing Award, 1975, by increasing the wages paid 
by $8.00 as a result of the 1993 State Wage Case; and 

Whereas the matter was called on for hearing on the 26th 
of April 1994, at which time the application was adjourned 
to allow the AWU to file an application to access the 
Minimum Rates Adjustment Principle; and 

Whereas by the 6th of December 1994, the AWU had not 
filed an application to access the Minimum Rates Adjust
ment process; and 

Whereas the Commission has decided that it is in the 
public interest, and pursuant to the powers in Section 27 of 
the Industrial Relations Act 1979, that the application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NICKEL REFINING AWARD, 1971 
No. 6 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australia Branch, 
Industrial Union of Workers 

and 

Western Mining Corporation Ltd. 

No. 86 of 1994. 

Nickel Reflning Award, 1971 
No. 6 of 1971. 

COMMISSIONER IF. GREGOR. 

8 December 1994. 

Order. 

WHEREAS on the 27th of January 1994, the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, (the AWU) applied to vary the Nickel Reflning 
Award, 1971, by increasing the wages paid by $8.00 as a 
result of the 1993 State Wage Case; and 

Whereas the matter was called on for hearing on the 26th 
of April 1994, at which time the application was adjourned 

to allow the AWU to file an application to access the 
Minimum Rates Adjustment Principle; and 

Whereas by the 6th of December 1994, the AWU had not 
filed an application to access the Minimum Rates Adjust
ment process; and 

Whereas the Commission has decided that it is in the 
public interest, and pursuant to the powers in Section 27 of 
the Industrial Relations Act 1979, that the application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NICKEL SMELTING (WESTERN MINING 
CORPORATION LIMITED) AWARD, 1972 

No. 18 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australia Branch, 
Industrial Union of Workers 

and 

Western Mining Corporation Ltd. 

No. 87 of 1994. 

Nickel Smelting (Western Mining Corporation Limited) 
Award,1972 

No. 18 of 1972. 

COMMISSIONER J.F. GREGOR. 

8 December 1994. 

Order. 

WHEREAS on the 27th of January 1994, the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers, (the AWU) applied to vary the Nickel Smelting 
(Western Mining Corporation Limited) Award, 1972, by 
increasing the wages paid by $8.00 as a result of the 1993 
State Wage Case; and 

Whereas the matter was called on for hearing on the 26th 
of April 1994, at which time the application was adjourned 
to allow the AWU to fIle an application to access the 
Minimum Rates Adjustment Principle; and 

Whereas by the 6th of December 1994, the AWU had not 
fIled an application to access the Minimum Rates Adjust
ment process; and 

Whereas the Commission has decided that it is in the 
public interest, and pursuant to the powers in Section 27 of 
the Industrial Relations Act 1979, that the application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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TRANSPORT WORKERS (BURSWOOD ISLAND 
RESORT) AWARD 1987 

No. A 2 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 

Burswood Management Limited. 

No. 492 of 1994. 

Transport Workers (Burswood Island Resort) Award 1987 
No. A 2 of 1987. 

COMMISSIONER J.F. GREGOR. 

7 December 1994. 

Order. 
WHEREAS on the 27th of April 1994, the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch (the TWU) applied to vary the 
Transport Workers (Burswood Island Resort) Award 1987, 
by increasing the wages paid by $8.00 as a result of the 1993 
State Wage Case; and 

Whereas the matter was called on for hearing on the 28th 
of June 1994, at which time the application was adjourned 
to allow the TWU to me an application to access the 
Minimum Rates Adjustment Principle; and 

Whereas by the 6th of December 1994, the TWU had not 
fIled an application to access the Minimum Rates Adjust
ment process; and 

Whereas the Commission has decided that it is in the 
public interest, and pursuant to the powers in Section 27 of 
the Industrial Relations Act 1979, that the application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) IF. GREGOR, 

[L.S.] Commissioner. 

TRANSPORT WORKERS (MOBILE FOOD 
VENDORS) AWARD 1987 

No. A 3 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 

Portius Pty Ltd t/a Flash Foods Canteen, and Others. 

No. 491 of 1994. 

Transport Workers (Mobile Food Vendors) Award 1987 
No. A 3 of 1986. 

COMMISSIONER IF. GREGOR. 

8 December 1994. 

Order. 
WHEREAS on the 27th of April 1994, the Transport 
Workers' Union of Australia, Industrial Union of Workers, 
Western Australian Branch (the TWU) applied to vary the 
Transport Workers (Mobile Food Vendors) Award 1987, by 
increasing the wages paid by $8.00 as a result of the 1993 
State Wage Case; and 

Whereas the matter was called on for hearing on the 28th 
of June 1994, at which time the application was adjourned 
to allow the TWU to me an application to access the 
Minimum Rates Adjustment Principle; and 

Whereas by the 6th of December 1994, the TWU had not 
fIled an application to access the Minimum Rates Adjust
ment process; and 

Whereas the Commission has decided that it is in the 
public interest, and pursuant to the powers in Section 27 of 
the Industrial Relations Act 1979, that the application be 
discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 

(Sgd.) IF. GREGOR, 
[L.S.] Commissioner. 

NOTICES
Award/Agreement matters-

Application No. AG 194 of 1994. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED THE "CAREER 

START TRAINEESHlPS (ESPERANCE GROUP 
TRAINING) AGREEMENT 1994". 

NOTICE is given that an application has been made to the 
Commission by The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers under the 
Industrial Relations Act 1979 for registration of the above 
Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published hereunder. 

3.-Application 

(a) This Agreement shall apply to persons who are: 

(i) undertaking a Career Start Traineeship 
(CST)(as defined); and 

(ii) employed by the Esperance Group Training 
Association, the respondent to this Agree
ment; and 

(iii) whose employment would otherwise be 
covered by this agreement which also: 

a. has the employer as respondent; and 

b. binds the union for which the person is 
eligible for membership that is party to 
this agreement. 

(b) This Agreement shall not apply where any other 
award or agreement provides for employment of 
Australian Vocational Certificate Trainees (as 
defined). 

A copy of the Agreement may be inspected at my office 
at 815 Hay Street, Perth. 

23 December 1994 

T. POPE, 
A/Registrar. 
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INDUSTRIAL MAGISTRATE
Complaints before-

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

s.83 
John Bombak 

and 
Didco Pty Ltd t/as Nick Varga Real Estate. 

(Complaint Nos. 552-553 of 1994). 

INDUSTRIAL MAGISTRATE 
R.J. GETHING S.M. 

Heard: 14 September 1994. 
Delivered: 30 November 1994. 

Mr R. Clohessy appeared for the Complainant. 
Ms C. Brown appeared for the Defendant. 

Reasons for Decision. 
HIS WORSHIP: The Complainant, John Bombak, has 
brought two complaints against his former employer, Didco 
Pty Ltd, for breaches against the Minimum Conditions of 
Employment Act 1993 (the Act): the first is for the failure 
of the Defendant to pay him pro rata annual leave (Sec 23(2) 
and the second is for the failure of the Defendant to pay him 
for 10 public holidays, both complaints relating to the period 
of employment from 1.9.93 to 30.6.94. 

The Defendant company is a real estate agency, which 
traded as NICK VARGA REAL ESTATE, and its principal 
and director is Nicholas Varga, who was the Defendant's 
witness at the hearing of the complaints. 

The Complainant is a real estate sales representative who 
holds a triennial certificate under Sec.31 of the Real Estate 
and Business Agents Act 1979. 

The Complainant gave evidence about the terms of his 
employment, but that evidence was not as precise as that 
given by Mr Varga, who also had his evidence supported by 
documents, and where there is a conflict, I accept the 
evidence of Mr Varga. 

After some negotiations and familiarisation, the Com
plainant commenced employment with the Defendant on the 
15th September 1993. 

There was some discussion as to whether he was 
appointed as a sales representative or as a branch manager. 
I think that there was some misunderstanding as to what a 
sales representative might be. Under the Real Estate and 
Business Agents Act, Sec.4, Real Estate Sales Representa
tive is defined as a person who, on behalf of an agent or 
developer, negotiates a real estate transaction ...... In effect, 
a person who sells real estate is a real estate sales 
representative. 

Section 44 of the Act enacts that a person shall not carry 
out the functions of a real estate sales representative unless 
he is a licensee holding a triennial certificate or is the holder 
of a current certificate of registration as a real sales 
representative. 

The Act does not say that in order to be a real estate sales 
representative a person must hold a certificate as such. 

As the complainant was carrying out the functions of a 
sales representative he was, at the time, permitted by the Act 
to carry out those functions by virtue of his holding a 
triennial certificate. 

So the fact was that he was a real estate sales 
representative as well as being appointed manager of one of 
the Defendant's branches. As such he was also a branch 
manager. It probably does not matter very much what a 
worker is called his status will be determined by his 
functions, rather than his title. 

In the present matter the Complainant was both a real 
estate sales representative and branch manager/licensee. 

I am satisfied that the employment as licensee com
menced on the 15th September 1993 although Mr Varga had 

agreed to pay the complainant from the 6th September 1993 
because he was there dOing some work (T63). His formal 
employment did not commence until 15th September 
because he was still employed by another firm until the 14th 
September and the Act precludes a person being employed 
as a licensee by two Agencies. 

The Complainant's remuneration was: 
$15,000 p.a. for looking after the branch office: (This 

reflected the Complainant's possession of a triennial 
certificate, which a person must hold in order to be a 
branch manager.) 

Superannuation: 
Commission of 46.5% of the gross commission 

which the agency received from transactions completed 
by the complainant personally; 

Two additional commissions of 21/2% after targets 
reached. 

Further commission of $2,000 after third target 
reached 

Commission of 21/2% of all commissions received by the 
agency other than those from sales completed by the 
complainant. This was called the "over-rider". 

The Complainant received payment for these amounts, 
the $15,000 p.a. being paid at the rate of $287.67 per week 
(or $1,000 p.c.m. after tax). 

Some amounts had not been paid, but Mr Varga has 
undertaken to pay these to the Complainant. 

Difficulties arose between the complainant and Mr Varga 
on the 31 st March, 1994 the complainant gave the Defendant 
3 months notice of termination of the employment. 

Subsequently Mr Varga terminated the employment on 
the 31st May, and gave the Complainant one month's pay 
in lieu of notice. 

The Complainant says that he has not been paid for public 
holidays or for annual leave to which he says he is entitled 
under the Minimum Conditions of Employment Act. His 
claim was for pay for 10 public holidays and three week's 
annual leave for the period 1.9.93 to 30.6.94 (9 months). 

Evidence was given that there is usually no arrangement 
for real estate sales representatives to have days off work on 
public holidays, or to have annual leave they are paid on a 
commission only basis, so that on the days they do not work, 
which includes periods they might spend having a holiday, 
they do not generate sales, from which to earn commissions. 
There is no formal provision for paid days off or paid annual 
leave. I am satisfied on the evidence that the practice within 
the industry has been that sales representatives work at their 
discretion at any time throughout the year and that no formal 
provision is made for paid days off work or for paid annual 
leave. 

The Complainant gave evidence that sales staff were 
encouraged to take one week off every three months (T44). 
Mr Varga said that he permitted the Complainant to take one 
week's leave in March, 1994, for which he was paid the 
weekly portion of $15,000 p.a. with which the Complainant 
agrees. 

The Complainant admits that he worked on two public 
holidays and is now seeking payment for only 8 public 
holidays. He also admits having taken one week's annual 
leave during March (T44). He is seeking payment for 8 
public holidays and for two week's annual leave. He admits 
he received pro rata payment of the $15,000 p.a., for the 8 
public holidays and for one of the three week's annual leave 
and is seeking to be paid for these holidays and amount in 
lieu of commissions being a pro rata apportionment of the 
total. commissions he received during the whole period of 
his employment. 

The basis for this claim is that whereas formerly sales 
representatives had no right to paid public holidays or 
annual leave, the Minimum Conditions of Employment Act 
1993 enacts that right. The parties agreed that the Act came 
into force on the 1st December, 1993. 

Pursuant to Reg.3 of the Regulations under the Act, sales 
representatives whose services are remunerated wholly by 
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commission are not employees for the purpose of the Act. 
As part of the Complainant's remuneration is a sum fIxed 
at $15,000 p.a. he is an employee within the meaning of the 
Act. 

The Defendant denies that the Complainant is entitled to 
payment of an amount in lieu of commissions. 

The Defendant says that for the public holidays the 
Complainant was paid, pro rata, the fixed sum of his 
remuneration, but that he did not come within s.30 of the 
Act, and if there was an obligation to pay him, he was not 
entitled to payment in lieu of commission. 

Regarding the claim for Annuaql leave, the Defendant 
says: 

the Act applies only from 1.12.93; 
the Complainant's employment was terminated on 
31.5.93; 
the relevant period of employment was 6 months, for 
which only 2 week's annual leave is due; 
the Complainant has taken, and has been paid for, one 
week's annual leave; 
the Defendant is prepared to pay the Complainant, pro 
rata, the rIXed sum of his remuneration for the second 
week; and 
the Complainant is not entitled to payment in lieu of 
commission for the 2 week's annual leave. 

PUBLIC HOLIDAYS 

The Complainant's submission was that he was not a sales 
representative, but a branch manager, and as such he was not 
required to work on public holidays when the branch office 
was closed. He said he did not work on 8 of the 10 relevant 
public holidays. 

This submission raises a very complicated problem of 
persons who have dual functions within their employment. 
The Complainant is a sales representative, because that is 
what he does and he falls within the definition of sales 
representative in the Real Estate and Business Agents Act. 
But he also is branch manager, the functions of which I 
suppose he carries out all of the time (as it includes 
supervising the other sales representatives) and not only 
when the office is open. 

The Defendant submits that if the Complainant did not 
work on any public holiday, it was not solely because that 
day was a public holiday and so he does not fall within 
Sec.30 of the Act. He is not required to work or to refrain 
from working on any particular days, but works any day at 
his discretion. The branch office is closed on public holidays 
only because the secretarial staff have the day off work, but 
if the complainant wished to open the office on a public 
holiday, he could do so, provided that it was manned by 
sales staff. Apart from that, the office is open or closed 
according to the Defendant's obligations in its lease with the 
shopping centre lessors. 

I accept that submission and find that the Complainant 
cannot bring himself within sec.30 of the Act. If I am wrong 
in that rmding I fInd that the Complainant for those days has 
been paid, pro rata, the fIxed portion of his remuneration, 
and for reasons set out under "Annual Leave" would not 
be entitled to a payment in lieu of commission. 

ANNUAL LEAVE 

The first submission for the Complainant is that the act 
has retl'Ospective effect. The Advocate for the Complainant 
referred to Sec.24 in respect to this submission, but where 
Sec.24 refers to "time", it refers to the time at which 
payment is put into the employee's hand, and not to the 
period of time worked, for which payment is due. 

The Act does not contain any transitional provisions, or 
provision as to retrospectivity or service prior to the 
commencement date, so I must hold that it applies only to 
periods of service from 1.12.93. I hold that under the Act 
the CompIainant was due for two week's annual leave for 
six months he worked from 1.12.93 to 31.5.94. For those two 
week's he is entitled to receive, pro ratio portion of $15,000 
p.a. which I am told is $287.67 per week. He has received 

payment for one of those weeks and is entitled to payment 
for the other. 

The Defendant's submission that he is also entitled to 
payment in lieu of commissions is for the reasons below: 

Prior to the Act coming into force, employees were 
entitled to annual leave under a General Order of the 
Industrial Relations Commission, 1989, contained in 69 
WAIG at p. 3487. Sec.26 of the Act provides that this 
General Order is of no effect after the commencement of the 
Act, that is, 1.12.93 which means, amongst other things, that 
clause 4.5 has no effect after that date. 

In 1990 Real Estate Sales Representatives were specifi
cally exlcuded from the General Order, this exclusion has 
not been enacted in the Act, presumably being covered by 
Reg.3 of the Regulations under the Act. 

The principle which applied to the General Order for 
Annual leave, which also applies to the General Order for 
Long Service Leave, is that when on leave, an employee is 
entitled to remuneration which he received whilst he was 
working. This amount included commissions and bonuses 
but did not include allowances or overtime. Under those 
Orders, if weekly pay is not fIxed, the rate of pay for the 
leave shall be calculated by averaging the worker's rate of 
pay for each week over the previous three monthly period. 
(Clause 4.5). 

The Complainant submits that this principle and formula 
should be applied in this matter and under it the Complain
ant is entitled to an amount of pay for each week of his leave, 
being the average weekly remuneration over the past 3 
months. He actually calculated an amount, being the average 
for the whole period of employment, which was 37 weeks. 

Division 3 of the Act (ss 23-26) provides that an employee 
shall be paid for annual leave but makes no pl'Ovision for 
how much the employee is to be paid: that is provided in 
sec.I8(l): 

"where leave is paid leave, payment is to be made 
at the rate the employee would have received as his or 
her payment at the time the leave is taken under the 
workplace agreement, award or contract of employ
ment." 

Subsec.18(3) excludes overtime, penalty rates or any kind 
of allowance. The Regulations under the Act do not 
prescribe any matters in relation to payment for leave 
pursuant to sec.18(4). 

As sec.18(1) enacts the payment to be made to the 
complainant I am bound to award payment as prescribed in 
that section and not as prescribed in the superseded General 
Order. 

If the Complainant had worked on the week he took as 
annual leave, he would have been entitled to receive: 

(a) the pro rata payment of the fIxed part of his 
remuneration ($287-67 p.w.); 

(b) commissions based on settlement of contracts he 
had negotiated; and 

(c) the 2% over rider commission of all sales 
completed in the office. 

He has received these payments and the Defendant has 
undertaken to pay those which had not accrued at the time 
of termination of his employment. 

So far as payment in lieu of one week's annual leave is 
concerned, he would be entitled to the sum of $287.67. 

He would have no right to payment in lieu of commissions 
on sales he personally negotiates but he would be entitled 
to the 2% commission on sales negotiated at the office. If 
he took the annual leave it would be for an identifiable week 
and he would be entitled to 2% of commissions earned for 
that week. As his employment was terminated on 31.5.94 
he does not actually take one week's leave but is entitled to 
payment of one week's remuneration in lieu of the one 
week's leave. This suggests that there is not a week 
identified of which the Complainant can say he is entitled 
to 2% of the commissions earned on that week. There is no 
authority for the court to award the Complainant any average 
of commissions that authority terminated when the General 
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Order ceased to have effect. The court does not make an 
order that is "fair", but one that is according to the law at 
the time. I think the proper approach is to say that as the 
Complainant is entitled to one week's paid leave, that week 
would have commenced on the 1 st June and so he should 
receive the remuneration he would have received if he had 
worked on that week. 

Accordingly I hold that the Complainant is entitled to 2% 
of the commissions which are generated from all the sales 
negotiated by the office during the first week of June. They 
can be assessed. 

Complaint No. 553/94 seeking payment for Public 
Holidays will be dismissed. On Complaint No. 552/94 there 
will be an order in favour of the Complainant for $287.67 
plus the further amount of 2% of commissions earned by the 
office in the week commencing 1st June, 1994, to be 
determined by the court if not agreed between the parties. 

R.J. GETHING S.M., 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 

Industrial Relations Act 1979 

s.83 

Roberta Sharon Gladwell and Others 

and 
The Swan Brewery Company. 

(Complaint Nos. 1098-1165 of 1994 
and 1168-1184 of 1994). 

INDUSTRIAL MAGISTRATE 
MR R.J. GETHING S.M. 

Heard: 29 November 1994. 

Delivered: 21 December 1994. 

H. Sklarz appeared for the Complainant. 
H.J. Dixon with P.R. Shanahan appeared for the Defen

dant. 

Reasons for Decision. 

HIS WORSHIP: This preliminary hearing, before evidence 
is taken, is to determine if the Complaint herein discloses 
a cause of action. It is alleged that the Defendant breached 
an industrial award by failing to pay the Complainant 
various sums of money due to her under an Agreement 
registered in the Commission as an award, after the 
Defendant had terminated the employment of the Complain
ant when the Defendant had no lawful right under the award 
to terminate that employment. 

The Complainant was an employee of the Defendant, The 
Swan Brewery Company Ltd (The Company) whose 
employment was terminated summarily by the Company on 
the 20th July 1993. 

The Complainant, with others whose employment was 
similarly terminated, has brought these complaints seeking 
various sums of money to which she says she is entitled by 
reason of the Company's breach of the terms of the 
Industrial Agreement which covered her employment with 
the Company. 

The cause of complaint has not been expressed as 
wrongful dismissal from employment, but the failure to pay 
various sums of remuneration to which she was entitled, but 
which were not paid to her. The Complainant will apparently 
allege in evidence that the payments were not made because 
the Defendant dismissed her from her employment. 

The complaints do not refer to wrongful dismissal as a 
cause of action, I suppose to distance the complaint from 
Sec.23 of the Industrial Arbitration Act (The Act). 

The parties have asked that, before evidence is called, the 
Court decide a preliminary issue, which while not being 

specifically enunciated by Counsel, is for the Court to 
determine if it could accept the Complainant's cause of 
action as expressed in the complaints, as being valid. 

The Complainant is a member of the Breweries and 
Bottleyards Employees' Industrial Union of Workers of 
Western Australia (BBEIU) and was employed in the 
Company's brewery. The employment was covered by The 
Brewing Industry and Malting Industry Award, 1982 No. 
A33 of 1982 (the 1982 Award). 

In 1992 the Company, BBEIU, and six other unions 
entered into a workplace employment agreement titled the 
"Swan Brewery and Combined Unions (Enterprise Agree
ment) 1992". By Order of Commissioner S.A. Kennedy, 
this Agreement was registered with the Commission as an 
Industrial Agreement (No. AG 16 of 1992). (The Agreement) 
with effect on and from 15th October 1992. 

I am told that the 1982 Award continued by order for 10 
years and then remained in force by virtue of Sec.37 of the 
Act. That Award was superseded by Brewing Industry 
Award 1993, No. A5 of 1993 (the 1993 Award), which took 
effect from the 19th August 1993. 

The Complainant provided particulars of her claim, which 
are part of the Court file. 

The Complainant's case will be that she was employed 
by the Company pursuant to the terms of the Agreement and 
those terms govern the employment. Clause 6 of the 
Agreement recites that the Agreement shall operate from 1 
July 1992 and shall remain in force until 3.1 Au~st 199~. 
It was submitted for the Defendant that the mcluslOn of thIS 
term, in effect, created a contract of service for that period, 
which precluded the Company from terminating her services 
during that period. In addition, Clauses 7 & 8 set out t~e 
intention of the parties to provide the benefits listed therem 
for the period of the agreement, and that the right to 
terminate the employment would be contrary to that 
intention. Further, the Agreement made no provision for 
termination by the Company of an employee's employment. 

Counsel for the Complainant submitted that the act of 
terminating the Complainant's employment was in breach 
of the Agreement which gave rise to her claim for payment 
of the various sums due to her under the agreement. 

The submissions for the Defendant are: 
1. The Agreement was an Industrial Agreement 

registered under SecA1 of the Act. 

2. Such an order operated in conjunction with the 
existing award, which was the 1982 Award and 
did not succeed the award, but supplemented and 
varied the award. 

3. The Agreement and Award are to be read together 
and the Agreement is to prevail only if there is any 
inconsistency between them. 

4. Nothing in the Agreement removes the right 
contained in the Award the employer has to 
terminate employment. 

In a general way I would say that the Agreement is an 
ordinary contract at Common Law and must be interpreted 
as any other contract at Common Law. At Common Law, 
an employer has the right to hire and fIre at will. This right 
is accepted as a principle in the law of industrial relations. 

However, the parliament has modified the principle, not 
by taking away from employers that right, but by enacting 
that an (ex) employee may apply to the Commission for 
relief where any termination of the employment is harsh, 
oppressive, or unfair, (Sec.23 of the Act). 

The Agreement is not actually a contract for employment, 
but a contract which sets out terms of employment relative 
to persons who are employed by the Company. The 
Agreement does not, at any place, say that the Company will 
employ the Complainant or any other person: it states at 
Clause 3-

"This Agreement shall apply to the Swan Brewery 
Company Limited operating within the State of 
Western Australia and employees who are eligible to 
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be members of the organisations listed in Clause 
4.-Parties Bound, of this Agreement." 

On proper interpretation the reference to employees 
means: "any person who, for the time being, is employed 
by the Swan Brewery Company Limited". 

The Agreement does not contain a term giving the 
Company the right to terminate the employment of any 
person and that is because it is not a contract of employment 
the rights and duties of both parties with regard to the fact 
of employment, i.e. to hiring and fIring, are not contained 
in the Agreement. As the contract does not state that the 
Company shall employ the Complainant for the duration of 
the agreement, the Company has not breached the agreement 
by not employing her for that period. 

The Common Law principles relating to breach of a 
contract apply to the Agreement, indeed the Complainant'S 
case is founded on those principles, or one of them. Counsel 
for the Complainant admitted that if an employee of the 
Company had not been performing his part of the agreement, 
the Company would have the right to terminate that 
employment, thus admitting that the Company had the right 
to terminate employment, which answers the preliminary 
question which I am now answering. I doubt if that 
admission is of much help to me because the agreement, not 
being a contract of employment, does not bind an employee 
to do anything except to refrain from making an extra claim 
for wages. 

Clause 5(1) of the Agreement provides that the Agree
ment shall be read and interpreted in conjunction with the 
1982 Award. I am satisfIed that the 1982 Award still covered 
the Company and its employees on the 20th July, 1993. 

Clause 1.5--Contract of Employment of Part 1 of the 
1982 Award provides the circumstances in which employ
ment can be terminated by the Company. As the agreement 
has recognised the 1982 Award it has acknowledged this 
Clause and the right of the Company to terminate the 
employment of the Complainant. There is no inconsistency 
between this Clause and any Clause of the Agreement and 
therefore it applies to the Complainant's employment. 

The Workplace Agreements Act 1993 and associated 
amendments to the Industrial Relations Act did not come 
into force until after the 10th July 1993 and do not apply to 
this Agreement. 

I frud that the Company did have the lawful right to 
terminate the Complainant's employment with the Com
panyon the 20th July 1993. 

RJ. GETHING, 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 

Industrial Relations Act 1979. 

s.83 

Jeffrey Stephen Hitchins. 

and 

Public Service Commissioner. 

Complaint No. 1191 of 1994. 

INDUSTRIAL MAGISTRATE 
MR R.J. GETHING S.M. 

Heard: 20 October 1994. 
Delivered: 15 December 1994. 

Ms J. Gaines appeared for the Complainant. 
Mr R. Hooker appeared for the Defendant . 

Reasons for Decision. 
HIS WORSHIP: The Complainant brings this complaint 
seeking severance payments due to him under Clause 6(1) 

of the W.A. Govt Employees Redeployment Retraining and 
Redundancy General Order (the General Order). 

The Complainant had been employed by the Public 
Service Commissioner for the State and was located in the 
Department of Corrective Services attached to the prisons 
branch. His position was Level 5 Manager of Information 
Thchnology Training. 

In 1993 the Government implemented a plan to amalga
mate three of its Departments to form the Ministry of 
Justice. This action included the rationalisation of staff 
positions and led to redundancy of some public servants. 

Redundancies in the Public Service are covered by an 
award in the W.A. Industrial Relations Commission, No. 
1329/88, styled Western Australian Government Employees 
Redeployment, Retraining and Redundancy General Order 
(the General Order). It is clear that the primary intention of 
the General Order is that employees affected by redundancy 
of positions are afforded the benefIt of transfer, retraining 
or redeployment and that redundancy and severance 
payments are the fInal recourse. 

That intention exists for the benefit of both employer and 
employee. I suspect that employees might see it primarily as 
a protection of employment, lest employees be shattered by 
being left unemployed. In this case the employee, the 
Complainant, did not want to continue his employment but 
wanted to be made redundant and take his severance payment. 

Clause 3 of the General Order provides: 
An employee shall not be made redundant by the 

employer other than in accordance with Clause 
4--Redeployment and Retraining of this Order. Clause 
4 of the General Order sets out the procedure to be 
followed and established rights and obligations on the 
parties. 

In precis, the procedure, relevant to this action, is: 

4 (1) Any employee whose position is de
clared redundant shall be transferred to 
suitable alternative employment. 

4 (2) (a) The suitability of alternative em
ployment shall be determined by 
the Director of the OffIce of Rede
ployment (now the OffIce of Mo
bility). 

Any dispute as to suitability of the alternative employ
ment may be referred to the Commission. 

4 (2) (b) Where suitable employment is unable to 
be identified for an employee the em
ployee may elect to transfer to a position 
outside that defined as suitable, or leave 
the services of the employer. 

An employee who elects to leave the service of an 
employer shall be paid severance payments. 

Clause 6 of the General Order provides severance 
payment for employees identifIed as being surplus to the 
employers requirements and who cannot be found suitable 
alternative employment and who elects to resign. Paragraph 
(a) of subclause 6(1) provides that such a person shall be 
entitled to the benefIts of the Clause. 

In addition to the General Order, there was produced 
document being the Human Resources Management Princi
ples and Processes Implementation Guidelines, which was 
prepared by the Ministry of Justice when the creation of the 
Ministry took place. 

The proposed amalgamation meant that some positions, 
including that of the Complainant, were to be made 
redundant, and the Complainant's employer arranged, in 
June 1993, discussions with affected staff about the 
procedures and their rights. It seems that right from the start 
the Complainant indicated a preference for redundancy and 
a severance payment rather than re-employment. 

It appears that the history of this matter is: 
The position which the Complainant occupied was 

declared redundant as from the 1st July 1993. I am not sure 
on what date it was so declared. 
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On the 6th July 1993 the Complainant wrote to the 
Ministry requesting severance and advising that he would 
be on annual leave for 4 weeks from 8th July 1993, (Exh 
"H2"). 

At some point the Ministry offered the Complainant a 
position of Staff Training Consultant CBC. The job 
description form for this position was faxed to the 
Complainant on the 18th August, 1993, (Exh "H2"). 

The Complainant had discussions with the Ministry and 
complained that the position offered him was not suitable. 

On the 20th August 1993 the Complainant lodged with 
the Ministry a Grievance Notification (Exh "F") in 
accordance with the implementation guidelines. Apparently 
nothing further happened about this notification. 

On the 1st September 1993 the Ministry advised the 
Office of Mobility that the Ministry did not have a suitable 
position for the Complainant (Exh "B "). 

On the 2nd September 1993 a copy of the Ministry's 
advice to the Office of Mobility was sent to the Complainant 
(Exh "G"). I note that this document p4 contains the advice 
by the writer "Mr Hitchins to write to myself seeking 
voluntary severance." 

On the 2nd September 1993 the Complainant wrote to the 
Ministry requesting severance (Exh "H3"). 

On the 15th September 1993 the Complainant wrote a 
letter to the Director, Ministry of Justice (Produced, but not 
an Exhibit). 

On 28th September 1993 the Office of Mobility sent a 
letter to the Ministry of Justice indicating that the 
Complainant would be capable of undertaking the duties of 
the position offered to him with the suggestion that a trial 
placement of 6 months be offered to him (Exh "E"). This 
would be pursuant to Clause 6(a) of the General Order. 

At some point the Complainant applied for and was 
granted sick leave and had also applied for Leave without 
pay as per Clause 6(b) of the General Order. (T20, T23). 

At some time after this, the Ministry's office, the witness 
Mr Del Prete set out to arrange an interview between the 
Complainant and the Executive Director of Community 
Based Corrections Branch with the view of the Complainant 
commencing 6 month's trial in the CBC position. The 
interview did not take place because the Complainant was 
on sick leave and had applied for leave without pay (T20). 

After this, there were several discussions between Mr Del 
Prete and the Complainant in which he insisted that the 
position offered to him was not suitable and that he wanted 
voluntary severance. 

There were also discussions between Mr Del Prete of the 
Ministry and officers of the Office of Mobility, in which 
they came to the conclusion that to solve the difficult 
situation it was appropriate in the circumstances to 
recommend that the Complainant be allowed to take 
redundancy and severance pay. 

In cross examination at T.19 Mr Del Prete was asked: 
"And it's fair to say, isn't it, that that recommenda

tion that was being made has no bearing on whether the 
strict requirements of the general Order had been 
satisfied or not?" 

He answered: 

•• Well , we had endeavoured to meet it but I think at 
the end of the day, no, it wasn't." 

It is apparent that the Ministry was pursuing the aim of 
the General Order to transfer employers to other positions 
but the Complainant did not want a transfer within the 
service; was intent on taking redundancy and severance 
payment and was going to do everything he could to achieve 
that end. 

As a result of the discussions between Mr Del Prete and 
the Office of Mobility Mr Del Prete prepared a minute to 
the Attorney General dated 6 December 1993, which, while 
not specifically declaring that no suitable alternative 
employment could be found for the Complainant, recom-

mended that redundancy should be accepted and the 
severance payment made. (Exh." A"). 

Apparently the Attorney General through the Ministry, 
queried this minute with the Office of Mobility, and on 18th 
January 1994 that office replied to the Ministry (Exh.' 'D' '). 
This letter further explains the Minute of 6th December 
1993. 

Ms Morris of the Office of Mobility gave evidence at T26, 
that after the Office was advised by the Ministry of Justice 
that Mr Hitchins was unsuitable for general training duties 
the Office did not look for suitable alternative employment 
for him (Le. within the Public Service). 

Ms Morris also gave evidence that the Office of Mobility 
did not refer to the Commission the Complainant's 
grievance notification in which he disputed the suitability 
of the position offered to him. She gave the reason for this: 

"No, because from the essential selection criteria for 
the position we believed that Mr Hitchins should be 
able to undertake the work in a reasonable time". 
(T27). 

It seems that the Office of Mobility had purported to 
determine the dispute, rather than referring it to the 
Commission. 

She said that Mr Hitchins did not accept the 6 months trial 
period in the position offered because he went off on sick 
leave. She said: 

, ' .... Mr Hitchins advised that he was taking sick 
leave and he had a medical certificate from his doctor 
and that he would be continuing on that sick leave until 
there was a satisfactory solution ... " (T29) 

Ms Morris said that under the General Order the Office 
of Mobility had the right to determine what suitable 
alternative employment was, but it chose to take the advice 
of the agency that Mr Hitchins was not suitable for that job 
(T31). She clarified the agency as the Ministry of Justice and 
specifically, Mr Del Prete (T32). 

It seems that the Complainant was permitted to take leave 
without pay pursuant to the General Order Clause 6(a). The 
evidence about this leave was very vague, but in his letter 
to the Ministry dated June 5th 1994 (Exh "1") the 
Complainant stated he had been on Leave Without Pay prior 
to SUbmitting his resignation. (This letter is in the bundle of 
documents produced by the Defendant but not formally 
numbered as an exhibit, I think). 

Counsel for the Complainant in fmal submission said that 
the day after the Civil Service Association applied to the 
Industrial Relations Commission for a conference, in May 
1994, Mr Hitchins received a letter from the Ministry of 
Justice requesting him to return. She said: 

The next day Mr Hitchins then received a request 
from the Ministry of Justice to return to the Ministry 
of Justice. They sent him a letter, not asking him to 
come back to a position but saying only that they 
wanted him to come back to work because they had 
identified some duties he could perform (T16). 

The letter was not put in evidence, but the facts suggested 
were not disputed. 

The transcript continues: 
Q. " ... they asked him to return to work?" 

Ms Gaines: "Yes from leave without pay, to which he 
then resigned on the basis of and requested again elected for 
the voluntary severance". 

The Complainant resigned from his employment and 
wrote his letter to the Ministry dated 5th June 1994. 

The Complainant submits that he has satisfied the 
requirements of the General Order, that no suitable 
alternative employment can be found for him and has 
elected to resign, but has not been paid the severance 
payment due to him under Clause 6 of the General Order. 

The Defendant submits that the Complainant is not 
entitled to the severance payment because he cannot bring 
himself within the specific requirements of Clause 4(b) of 
the General Order. It submits that there has been no 
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determination that suitable alternative employment is unable 
to be identified for him. 

Clause 4(2)(a) provides firstly that the suitability of 
alternative employment shall be determined by the Director 
of the Office of Redeployment (now the Office of Mobility). 
The Office of Mobility made an initial assessment that the 
position offered to the Complainant was suitable, but the 
Complainant immediately created a dispute as to suitability 
by lodging a grievance notification with the Ministry of 
Justice. It seems from the evidence that the office did not 
do anything about this dispute, because it had already 
decided the suitability of the position. 

But the office had not followed the provisions of Clause 
4(2)(a) in that it was required to determine suitability: 
"After consultation with the employer, employee and union 
concerned" or at least, there was no evidence it had done 
so. The office had also not referred the dispute to the 
Commission. 

Until those two things had been done, it could not be said 
that the office had determined pursuant to Clause 4(1)(a) that 
the position offered to the Complainant, was suitable. 

I said at the start, that the intentions of the General Order 
exist for the benefit of employer and employee the employer 
so that it can retain the experience and expertise of 
employees and also that it does not have to make severance 
payments, and the employee so that he maintains employ
ment. Each side is entitled to protect its benefit by relying 
on the provisions of the General Order. 

It appears, that between them, the Office of Mobility and 
Mr Del Prete, for convenience because of the difficulty 
which the Complainant was making, decided that they 
should recommend that he be allowed to take voluntary 
redundancy and a severance payment. 

This agreement was not within the procedure set out in 
the General Order as it did not involve a determination by 
the Office of Mobility that no suitable alternative employ
ment could be found for the Complainant which would give 
the Complainant the right to elect severance, without 
reference to the Attorney General. It was a recommendation 
which, it seems, the Attorney General could accept and 
could be effected if both parties agreed T19. 

Apparently the Attorney General did not accept the 
recommendation. 

The Complainant was offered a 6 month trial period of 
the disputed position. I notice that paragraph 6(a) Clause 4, 
under which this offer was made, uses the imperative: 

"an employee shall be granted a trial period of six (6) 
months in any alternative position ... " This provision 
appears to be for the benefit of employees, which 
benefit the Complainant did not want. 

At this point the Complainant applied for sick leave 
because of stress and indicated to Ms Morris that he would 
be continuing on sick leave until there was a satisfactory 
solution. The circumstances raised the greatest suspicion 
that the stress was a sham, because the offer appeared to be 
a big step toward a satisfactory solution. It obviously was 
not for the Complainant. 

Nothing can be said against the Complainant about that, 
because he had a Doctor's certificate, and sick leave was 
granted to him. The Complainant was then on leave without 
pay pursuant to Clause 6(4)(b). 

What can be held from the foregoing is that there was no 
valid determination that the position offered to the Com
plainant was suitable, and that after the offer was made and 
disputed, he was treated as if there was a determination 
made that there was no suitable alternative employment 
available. 

I say that because (a) the offer of 6 months trial is for any 
alternative employment for the purpose of assessing whether 
that position is suitable, and (b) leave without pay under 
Clause 6(4)(b) may be granted only to persons who fall 
within Clause 4(2)(b) that is, where suitable alternative 
employment is unable to be identified. 

I make the rmding that, for the purpose of Clause 4(2)(b), 
suitable alternative employment was not identified for the 
Complainant. 

The Respondent submitted that the Complainant had not 
made his election to leave the service of the employer within 
3 months of his position becoming redundant as required by 
Clause 4(2)(b). 

The wording of Clause 4(2)(b), although literally precise, 
does create some uncertainties. I have a feeling that the 
sense intended may have been: 

"Where suitable alternative employment for an 
employee is unable to be identified within three months 
from the date the position becomes redundant, the 
employee may elect to transfer to a position outside that 
dermed as suitable or leave the services of the 
employer. " 

As it is, it imposes upon the employee a limitation of time 
in which he can elect, but no limit of time on the employer 
to offer suitable alternative employment. The provision, as 
it is, does not sit well with that in Clause 4(6)(a) where the 
employee may make election after a 6 month trial of any 
position; Clause 4(6)(b) where he may elect after any period 
of leave without pay; or Clause 4(2)(c) where he may elect 
after disciplinary proceedings are taken against him. 

This comes into sharp focus if the employer does not offer 
suitable alternative employment until close to the end of the 
three month's period, or the question of suitability has to go 
to the Commission. 

This problem does not apply to the Complainant in this 
matter, as he elected to take redundancy and severance 
payment on the 6th July 1993 at which time, within the 3 
months from the time his position became redundant, 
suitable alternative employment had not been identified for 
the Complainant. On a strict reading of Clause 4(2)(b) he 
had made his election on that day within its terms, and under 
Clause 6(l)(b) he shall be entitled to the severance payment. 

If I am wrong in that interpretation, he made his next 
election on the 2nd September 1993. That was following 
instructions of the servant of the Ministry of Justice to do 
so (Exh G p4/4). That also was within the three month's 
period. 

In addition, he made the same election on the 5th June 
1994, before the end of a period of leave without pay. (His 
employment terminated at the close of business 6th June 
1994 at which time he had not returned from the leave). 

I guess that the main submission of the Respondent was 
that the Complainant had not followed the intent or spirit of 
the General Order, which was that transfer to alternative 
employment was the fIrst aim and redundancy was the last 
resort. There are several arguments against that submission. 

Firstly the Court enforces the letter of any legislation, not 
the intention. 

Then the Complainant did not refuse to take the position 
offered to him: 

(a) he disputed the suitability of the position and his 
dispute was not resolved under the procedure laid 
down in the General Order. 

(b) the Ministry, by Mr Del Prete, supported his 
application for severance thereby excusing him 
for not accepting the position. 

(c) the position was not validly offered to him 
because the Office of Mobility had not determined 
within the principles of the General Order that it 
was a suitable alternative employment. 

(d) the Complainant was excused from taking the 
position for a six month's trial by being granted 
sick leave and leave without pay. 

I find that the Complainant has made an election under 
Clause 6(b) to leave the services of his employer, being the 
Defendant, and is entitled to severance pay under Clause 
6(2) of the General Order. The sum claimed is $27,713.06 
and is not disputed. 
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There will be an order that the Respondent pay to the 
Complainant the sum of $27,713.06 less appropriate 
deduction for taxation. 

R.J. GETHING SM, 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 

Industrial Relations Act 1979 

s.83 

Australian Municipal Administrative Clerical & Services 
Union, Local Government, Community Services, Public 

Authorities & Racing (MEU) W.A. Branch 

and 

Roebourne Shire Council. 

(Complaint Nos. 1085-1088 of 1994). 

INDUSTRIAL MAGISTRATE 
W.G. TARR S.M. 

Heard: 26 October 1994. 

Delivered: 1 December 1994. 

................ appeared for the Complainant. 

................ appeared for the Defendant. 

Reasons for Decision. 

HIS WORSHIP: These are actions brought by the Australian 
Municipal Administrative Clerical and Services Union (the 
Union) on behalf of a Mrs Maree Waterstrom who was 
employed as a part time cleaner by the Roeboume Shire 
Council (the Shire). 

The four complaints each allege that the Shire has 
committed a breach of the Municipal Employees (Western 
Australia) Award 1982 Print F 1323 (the Award) by not 
paying a 15% Shift penalty to the employee pursuant to 
Clause 7-Shift Work subclause (e) of Schedule "B" of the 
award. 

In particular it is claimed that on 4 occasions the 
employee worked between the hours of 5 pm and 6 pm and 
because those hours fall within what would normally be an 
"afternoon shift" she should have been paid the appropriate 
hourly rate of a shift worker. 

A minute of Agreed Facts a copy of which is attached was 
tendered. Item 9 of the minute sets out that the purpose of 
the actions is to "obtain a true interpretation of the Award 
so that it can be applied correctly". 

The only issue to be determined by me is whether or not 
the shift penalty applies to the employee. 

Mrs Waterstrom was employed as a part time cleaner by 
the Shire during the fortnight 2 July to 15 July 1992. She 
was contracted to work 27.5 hours as follows, 

Week 1 lbtal Hours 
Friday 3(1/92 7.00 am-12.oo noon 5 
Monday 6(1/92 7.00 am-12.oo noon 5 

5.00 pm-6.oo pm I 
Wednesday 8(1/92 5.00 pm-6.oo pm I 

Weekll 
Friday 10(1/92 7.00 am-12.oo noon 5 
Saturday 11(1/92 7.00 am-1O.30 am 3.5 
Monday 13(1/92 7.00 am-12.oo noon 5 

5.00 pm-6.oo pm 1 
Wednesday 15(1/92 5.00 pm-6.oo pm 1 
TOTAL 27.5 

She was paid at the award rate for a cleaner at an hourly 
rate calculated by dividing the weekly rate by 38. She was 
paid penalty rates for the Saturday hours in addition to the 
appropriate location and service allowances. 

Clause 8 of the Award as it applied at the time provided 
for Part Time Employees as follows:-

"8.-Part-Time Employees. 

(a) A "Part-time employee" shall mean an em
ployee who works regularly from week to week for less 
than the standard ordinary hours (either 40 hours or 38 
hours as the case may be) in any week. Such employee 
shall be paid the appropriate hourly rate of pay for each 
hour worked. 

(b) (i) Payment for holidays, annual leave and 
absence through sickness for such em
ployees, pursuant to clause 22-Holi
days, 23-Annual Leave, 24--Absence 
Through Sickness, or any other appro
priate clause providing such entitle
ments, shall be in the proportion that the 
hours regularly worked each week bears 
to the standard ordinary hours. 

(ii) For the purpose of calculating the 
payment for annual leave, the hours 
regularly worked each week shall be the 
weekly arithmetical average of the total 
ordinary hours worked during the quali
fying period for such annual leave. 

(c) An employer who engages an employee in 
accordance with this clause shall advise the union of 
such employment within seven days of the commence
ment date of the employee concerned." 

Clause 8 applies to those employees who work' 'regularly 
from week to week for less than the standard ordinary 
hours" and provides for payment for those hours at "the 
appropriate hourly rate of pay for each hour worked.' 

The appropriate hourly rate for a cleaner is found in 
Clause 1 I-Wages and as agreed was $8.2289. 

Clause 2 of the Award provides for the hours of duties of 
employees. Subclause 2(a)(1) suggests that subclause (a) 
applies to all employees other than those engaged on 
continuous shift work. I believe it is clear that clause 2 is 
intended to apply to full time employees who work an 
average of 38 hours per week. 

Subclause 2(a)(ii) sets out how those hours shall be 
worked as follows; 

"(ii) Subject to the provisions of this subclause and 
clauses 3-Implementation of 38-Hour Week, 
4-Procedures for In-Plant Discussions and 5-
Hours Transition Provision, the ordinary hours of 
work shall be an average of 38 per week to be 
worked on one of the following basis. 
(A) 38 hours within a work cycle not exceeding 

seven consecutive days; or 
(B) 76 hours within a work cycle not exceeding 

fourteen consecutive days; or 
(C) 114 hours within a work cycle not exceeding 

21 consecutive days; or 

(D) 152 hours within a work cycle not exceeding 
28 consecutive days." 

Subc1ause 2(a)(iii)(A) provides as follows: 

"(iii) (A) Except as hereinafter provided, the ordinary 
hours of duty may be worked on any or all 
days of the week, Monday to Friday inclu
sive, and except in the case of shift employ
ees, shall be worked between the hours of 
6.00 am and 5.00 pm. Provided that the 
spread of hours may be altered by agreement 
between the employer and the employees in 
any section or sections of the workforce." 

The Award allows for employees to perform their duties 
on shifts and although the award is silent in regards to the 
hours applicable to the type of shift it is obviously the 
intention that a day shift would fall between the hours of 
6.00 am and 5.00 pm. It follows that the afternoon and night 
shifts mentioned in the award (Clause 7) would be worked 
in the main outside of those hours. 
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The shift work clause provides in subclause (e) that a shift 
employee when on afternoon or night shift shall be paid for 
such shift, fifteen per cent more than his ordinary rate 
prescribed by the award. 

There is no issue being taken with the philosophy of shift 
allowance entitlements. For many years it has been accepted 
that those employees who work a shift outside of the 
ordinary hour's should be compensated for their inconven
ience and social disruption. It seems to me however, to be 
entitled to the shift allowance under the award the employee 
must be a full time employee and taking into account the 
provisions of subclause 7(c)(i) carry out his duties for five 
or more consecutive afternoon or night shifts. If the 
employee works less than five consecutive shifts (outside of 
the day shift hours) he shall be paid overtime. 

Subclause 7(c)(i) reads: 

"(c) (i) Where a..l1y particular process is carried out 
on shifts other than day shift, and less than 
five consecutive afternoon or five consecu
tive night shifts are worked on that process, 
then employees employed on such afternoon 
or night shifts shall be paid at overtime rates. 

Provided that where the ordinary hours of 
work normally worked in an establishment 
are worked on less than five days then the 
provisions of paragraph (i) shall be as if four 
consecutive shifts were substituted for five 
consecutive shifts." 

It is my view that shift work provisions cannot therefore 
apply to the employee in these actions and it follows that 
the complaints should be dismissed as the employee is not 
entitled to a shift penalty. 

As the purpose of these actions is to "obtain a true 
interpretation of the award so that it can be applied 
correctly" and as I have spent some time going through the 
award I propose to give my view of what I believe is the 
appropriate interpretation. 

Subclause (c) (i) envisages that employees who work 
outside of the ordinary hours and who do not qualify for a 
shift allowance should be paid overtime. 

Clause 6 of the amended award provides for the payment 
of wages at a different rate where the hours worked are in 
excess of or outside the ordinary hours of duty determined 
in Clause 2. Those ordinary hours are determined by the 
requirement to work an average of 38 hours per week but 
in any event are within the hours of 6.00 am and 5.00 pm. 

It follows therefore that any employee who worked 
outside of these hours would be entitled to be paid at the 
overtime rate provided. 

As previously mentioned (see page 3 of these reasons) the 
award provides for the payment of part time employees at 
the "appropriate hourly rate for each hour Worked". It is 
arguable that it is the intention of the award that a part time 
employee should receive the same wage entitlement as a full 
time employee engaged in the same category of employ
ment, but obviously an amount less than the full time 
employee, based on the number of hours worked. 

A full time employee who worked between 5.00 pm and 
6.00 pm and who was not a shift worker would be entitled 
to be paid at the rate of time and one half assuming that the 
hour worked was one of the first two hours of overtime. 
(Subclause 6(b)(ii)(A». 

The shire has acknowledged that the employee was 
entitled to more than the basic rate for hours worked on a 
Saturday by paying her at a rate of one and one quarter for 
those hours. I must confess to not knowing how this penalty 
rate was arrived at as I have not found any reference to it 
in the award and I do not recall the rate being explained in 
the submissions made on behalf of the parties. 

I have not found anything in the award to suggest it was 
not the intention of the parties to the award that part time 
employees be entitled to the same pay and conditions as full 
time employees but on a pro rata basis. 

It is my view therefore that if the rate of pay for a full time 
cleaner who works the hour between 5.00 pm and 6.00 pm 
on a week day (Monday to Friday inclusive) is the rate per 
week divided by 38 and multiplied by 1.5 then that is the 
appropriate rate for part time employees. 

Agreed Facts. 

W.G.TARR, 
Industrial Magistrate. 

1. During the fortnight 2 July 1992 to 15 July 1992 (the 
"relevant pay fortnight") Mrs Marie Waterstrom was 
employed as a part-time cleaner by the Shire of Roeboume 
("The Shire"). 

2. The classification of cleaner is covered by the 
Municipal Employees (Western Australia) Award 1982 
("The Award"), an award of the Australian Industrial 
Relations Commission. The Shire is a respondent to the 
Award. 

3. The Shire is a respondent to Schedule B of the Award 
and was a respondent during the relevant pay fortnight. 

4. The Award (under clause 8) allows for the employment 
of part-time employees calculated on the basis of the hours 
worked multiplied by the hourly rate. The hourly rate is 
calculated by dividing the weekly Award wage rate by thirty 
eight. 

5. The weekly award wage rate for a cleaner as at 2 July 
1992 was $312.70 and the hourly rate was $8.2289. 

6. Mrs Waterstrom in the relevant pay fortnight was 
contracted to work 27.5 hours as follows--

Week 1 Total Hours 
Friday 3(1/92 7.00 am-12.00 noon 5 
Monday 6(1/92 7.00 am-12.00 noon 5 

5.00 pm-6.00 pm 1 
Wednesday 8(1/92 5.00 pm-6.00 pm 1 

Week 11 
Friday 10(1/92 7.00 am-12.00 noon 5 
Saturday 11(1/92 7.00 am-IO.30 am 3.5 
Monday 13(1/92 7.00 am-12.00 noon 5 

5.00 pm-6.00 pm 1 
Wednesday 15(1/92 5.00 pm-6.00 pm 1 

TOTAL 27.5 

7. Of the 27.5 hours worked during the relevant pay 
fortnight 24.5 hours were worked Monday to Friday, earning 
Mrs Waterstrom $201.61 (24.5 x $8.2289) and 3.5 hours 
were worked on a Saturday at penalty rates earning her 
$36.00 (3.5 x $8.2289 x 1.25), a total of $237.61. 

(Note: In addition, $44.51 location allowance and $33.80 
service allowance was paid, neither of which are relevant to 
this matter.) 

8. The hours in contention relate to the one hour worked 
after 5.00 pm on the four days Monday the 6 July 1992, 
Wednesday 8 July, Monday 13 July 1992 and Wednesday 
15 July 1992. 

The defendant says that the single time payment of 
$8.2289 paid for each of these four hours is correct. 

The complainant contends that these hours should have 
attracted a shift penalty of 15% and the correct hourly rate 
is $9.4632 (ie $8.2289 x 1.15). 

9. The parties agree that the purpose of the complaint is 
to obtain a true interpretation of the Award so that it can be 
applied correctly, not to secure a conviction for breach of 
the Award. 

10. The Union agrees for the purpose of these complaints 
to assist determination at question at fact, to withdraw by 
leave of the Court. 

Complaint Numbers: 1083/94 1084/94 
1089/94 1090/94 
1091/94 
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11. That during the relevant period set out in (6) above, 
Mrs Waterstrom was a fmancial member of the Union. 

LONG SERVICE LEAVE
Boards of Reference

LONG SERVICE LEAVE ACT 

BOARD OF REFERENCE 

Kim Anh Ngo 
and 

Perth Trouser Manufacturing Co 
File No. 19 of 1994. 

MR T J POPE (CHAIRMAN). 
MR L BEECH (EMPLOYEE'S REPRESENTATIVE). 

MR J N UPHILL (EMPLOYER'S REPRESENTATIVE). 
Perth, 11th day of January 1995. 

Decision 
Chairman: 

Ms Ngo is seeking a determination from the Board that 
an absence from employment between 17 December 1993 
and 21 February 1994 will not affect the continuity of her 
employment for long service leave purposes. 

The Board found the facts of the case are as follows: 
1. Mrs Kim Anh NGO commenced employment 

with Perth Trouser Manufacturing Co. on 3 
October 1984. 

2. The business was transmitted to a new employer 
on 14 October 1994. 

3. Mrs Ngo is claiming continuity of service from 3 
October 1984, continuing until an unknown date 
in the future. 

4. In December 1993, Mrs Ngo requested leave from 
her then employer, Mr Eric Kerr of Perth Trouser 
Co to visit relatives in Vietnam. At that time she 
had completed 9 years and 3 months service. 

5. Mrs Ngo left on leave on 17 December 1993 and 
recommenced work on 21 February 1994. 

6. As at 17 December 1993, Mrs Ngo had 4 weeks 
annual leave entitlement. She wanted approxi
mately 4 weeks leave of absence to be taken in 
conjunction with the annual leave. 

7. Mrs Ngo and 3 other employees approached Mr 
Kerr with a translator, Mrs Lam. 

8. Mrs Ngo advised the Board that through an 
interpreter she had understood Mr Kerr to have 
had said "he not allow any person to have extra 
annual leave but if they keep going to take the 
annual leave they will not get holiday pay". 

9. Mrs Ngo left on 17 December 1993. Several days 
before 21 February 1993, Mrs Ngo's husband was 
contacted by Perth Trouser Co. Arrangements 
were made during that conversation for Ms Ngo 
to commence work on 21 February 1993. Ms Ngo 
was absent overseas at the time of this conversa
tion. 

10. When Ms Ngo attended the premises on 21 
February she was asked and did fill in a form 
which Ms Ngo said "was used of new worker". 

11. The employer advised that a "no leave policy" 
policy had been in operation at the factory for 
forty years. As the result of a court case in 1990, 
Mr Kerr had placed a notice written in English on 
the wall of the factory advising of the policy of 
no unpaid leave. Mr Kerr advised the notice was 

placed in a prominent position on a wall where 
rostered days off were notified. 

12. Mr Dumble was the office administrator and the 
paymaster on 17 December 1993. 

Mr Dumble's answers were accepted by the Board 
as being the facts of the relevant conversations 
regarding the request for unpaid leave. 

"I would like to take you back to 17 
December 1993. What happened on that 
date? 

Lunchtime?---We were sitting in the of
fice. Mrs Ngo came to the office with Mrs 
Lam, the interpreter, and asked could she 
have extra leave, unpaid leave. Mr Kerr said, 
"Under no circumstances do we give you 
unpaid leave." She sort of hummed and ha'd 
a bit and he said, "I repeat, we don't give 
unpaid leave, there's a notice up on the door. 
If you take unpaid leave you will have to 
leave.' 

Right. Mrs Lam was doing the inter
preting? ---Yes. 

Did Mrs Lam interpret what was being 
said to Mrs Ngo immediately that Mr Kerr 
answered?---Yes, just-yes. 

While you were still in the office?---Yes. 
They were in the doorway of our office. 

Mrs Ngo made no reply?---Not in English. 
I don't know what she said to Mrs Lam. 

Did Mrs Lam ask you a question about that 
then?---No. I think they just took it that they 
couldn't get unpaid leave. 

Coming forward to February when Mrs 
Ngo came back into the company, what 
happened when she came back in?---She 
came to the office to get a card because there 
would be no time-card and 1 said, "Well, you 
will have to start again," and we gave her the 
form. She signed the form, I gave her the card 
with her new number and took her out to the 
workforce. 

Did she query the application form?---No, 
not to me, she didn't 

Did you understand that she knew she was 
starting again?---She signed it, she had to be 
and she had a new clock number. You know, 
I can't anticipate what she was thinking. 

So she didn't actually ask you about 
it?---No. 

Is it the general policy of the company to 
grant unpaid leave?---No. 

You believe that everybody is aware of 
that policy?---Yes. Everybody that comes up 
and asks for unpaid leave is told the same 
thing: "We don't grant unpaid leave. If you 
want it you must leave and then take pot luck 
that your job is there when you come back ... 

13. The relevant notice referred to earlier was written 
and displayed in English, details of the notice are 
as set out below: 

Perth Trouser Manufacturing Co. 
18. May '90 

Staff Notice 

It is hereby drawn to the attention of the 
Staff, that under NO circumstances will 
UNPAID LEAVE be granted. 

Annual Leave will be taken-3 Weeks at 
Christmas and 1 Week during May. 

It is also advised that INSUBODINA
TION (sic) (not carrying out orders) will not 
be tolerated. 
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Guilty persons will be Dissmissed (sic) 
immediately. 

EJ. KERR. 

Managing Director 
14. The 1994 Group certificates of Mrs Ngo show the 

employment periods as from 1 July 1993 to 17 
December 1993, and from 21 February 1994 to 30 
June 1994. 

15. Mrs Ngo signed on "Application for Position" 
form with Perth Trouser Manufacturing Co. on 21 
February 1994. 

It is the unanimous opinion of the Board of Reference, 
that Messrs Kerr and Dumble took reasonable steps to 
advise Mrs Ngo that unpaid leave would not be granted. 
Given the facts as revealed by the evidence Mrs Ngo cannot 
claim continuous service from 3 October 1984 for long 
service leave accrual proposed. 

T. POPE, 
Chairman. 

Filed in the Office of the Registrar 11/1/95 
T. POPE, 

A/Registrar. 

UNFAIR DISMISSAL/ 
CONTRACTUAL 

ENTITLEMENTS-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Geoffrey Alfred Ashwin 
and 

Sturic Pty Ltd T/a 
Glenorn Station, via Leonora 

No. 1407 of 1993. 

COMMISSIONER J.F. GREGOR. 

22 December 1994. 

Order. 

WHEREAS on the 27th of October 1993, Geoffrey Alfred 
Ashwin (the Applicant) ftIed an application pursuant to 
Section 29 of the Industrial Relations Act 1979, for unfair 
dismissal against Sturic Pty Ltd T/a Glenorn Station, via 
Leonora (the Respondent); and 

Whereas on the 31st of January 1994, the Commission 
conducted a conference pursuant to Section 32 of the 
Industrial Relations Act 1979, whereby the Solicitor for the 
Applicant requested the matter be adjourned on the basis 
that it be listed in due course but not before mid April 1994, 
to allow him to explore with the Solicitor for the Respondent 
possible terms of settlement which would be acceptable to 
both parties; and 

Whereas on the 5th of May 1994, the Commission wrote 
to the Solicitor for the Applicant requesting in writing within 
14 days, the status of the application and the parties' 
intentions regarding it; and 

Whereas on the 13th of May 1994, the Commission wrote 
to the Commission informing it that both parties were aided 
through finding from the Aboriginal Legal Service and 
extensions of aid would be necessary before the matter could 
be heard and could the Commission keep the fIle open; and 

Whereas on the 8th of December 1994, the Commission 
again wrote to the parties advising them that if a hearing date 
was not requested by them within seven days, the 
Commission would exercise the discretion vested in it under 
Section 27 of the Industrial Relations Act 1979, and 
discontinue the application; and 

Whereas at the 21 st of December 1994, there has been no 
reply from either party; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Allan Frederick Chalkley 
and 

BHP Iron Ore Ltd 
No. 1022 of 1994. 

and 
Metals and Engineering Workers' Union

Western Australia 
and 

BHP Iron Ore Ltd 
No. CR 416 of 1994. 

COMMISSIONER J.F.GREGOR. 
16 December 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 14th of October 1994, 
Allan Frederick Chalkley applied to the Commission for an 
Order pursuant to Section 29 of the Industrial Relations Act 
1979 (the Act), on the grounds that a dismissal of him by 
BHP Iron Ore Ltd (BHP) on the 23rd of September 1994, 
was harsh, oppressive or unfair. The application briefly 
described the circumstances of the dismissal. Chalkley 
alleged that on the morning of the 21st of September 1994, 
he was involved in an altercation with Wayne Bell. After an 
investigation, BHP dismissed both Bell and ChaIkley for 
misconduct. 

On the 14th of October 1994, the Metals and Engineering 
Workers' Union-Western Australia (the Union) sought a 
conference pursuant to Section 44 of the Act in an attempt 
to resolve a dispute between the Union and BHP over the 
dismissal of Wayne Bell. The notification indicated that 
Bell's services were terminated after he reported to his 
foreman that he had been struck by another employee at the 
workplace. There was an investigation and on the basis of 
the statement given by the other employee involved, the 
employer had concluded that Bell had contributed to the 
incident. The Union disagreed with the decision of the 
employer. After the employer decided to dismiss, the matter 
was subject to review in accordance with the industrial 
relations procedure which is set out in the Industrial 
Relations (Mt. Newman Mining Co. Pty Ltd) Agreement 
1989 (Exhibit M I). The outcome of the proceedings was that 
the decision to dismiss remained unaltered. The Union asked 
the Commission to refer the question of Bell's dismissal for 
hearing and determination under Section 44 of the Act. A 
Memorandum of Matters for Hearing and Determination 
was prepared. The Schedule to the Memorandum sets out 
the matter for determination as follows: 

"On the 23rd of September 1994, following an 
incident on the 21st of September 1994, BHP Iron Ore 
Ltd dismissed Mr Wayne Bell from its employ. The 
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Metals and Engineering Workers' Union-Western 
Australia says that the dismissal is harsh and unfair and 
seeks Orders for the reinstatement of Wayne Bell and 
for payment of any entitlements due to him as 
compensation. " 

It is clear that the issue at the heart of both applications 
is an altercation which occurred between Messrs Challdey 
and Bell on the 21st of September 1994. The Commission 
proceeded to hear both of the applications conjointly in a 
hearing commencing on the 23rd of November 1994, and 
continuing on the 24th and 25th of November 1994. At the 
conclusion of the proceedings the Decision was reserved. 

Each of the men present a different version of the facts. 
The matter was first drawn to the attention of BHP 
management, and in particular to the attention of the 
Maintenance Foreman, David Smith, and the Night Shift 
Supervisor, David Gregory, at approximately 0200 hours on 
the 21st of September 1994, when Wayne Bell entered the 
Foreman's office in the Mechanical Equipment Workshop. 
He was holding his face and claiming that he had been struck 
by Allan Challdey. The Foreman asked Bell to explain what 
had happened. Bell stated that he had gone to the tool store 
to get a hydraulic ram. Challdey had approached him and 
told him to get out as he was not allowed in the tool store. 
Bell then prodded Chalkley on the lower shoulder with a six 
inch ruler. Challdey then hit him in the face. Bell left the 
tool store and went directly to the Foreman's office. The 
Foreman then accompanied Bell back to the workshop 
where Chalkley was asked what had happened. His initial 
response was that nothing had happened. He was then asked 
again but he declined to say anything without his Union 
Convenor being present Chalkley, though, asked Bell if 
they could sort the matter out privately but Bell declined. 

Bell's story is that at the commencement of shift, he was 
allocated work to do on TR0246. He had become aware that 
on entering the workshop that Allan Chalkley was working 
irl the Maintenance Clerk's job. Bell says he approached 
Chalkley, told him that it was not his job and that it was a 
staff position and to stop doing it. He says Challdey told him 
to "f .. k off". In response to this, Bell said he would call the 
Convenor, Doug Stead. Challdey's response had been that 
if Stead asked him to stop doing the work then he would. 
Bell said he moved out of the office to telephone the 
Convenor but Challdey followed him and started to argue 
with him over the matter. As a result, Bell fInished up 
abusing Chalkley calling him "a snivelling c .. t". There was 
a conversation with Stead who also spoke to Challdey. After 
their conversation finished, Challdey approached Bell. They 
had an exchange of obscene language. Bell left the service 
bay office and went back to his job. An hour later he went 
to the tool store to get some tools and saw that Challdey was 
back in the tool store. There were no difficulties between 
them. They had a normal conversation. Later he returned to 
measure up for a ram he needed for the job he was doing. 
He could not see anyone in the tool store so he went in to 
measure a ram. Chalkley then approached him and asked 
him to leave. Challdey was extremely aggravated at the time 
and he faced him standing very close beside the rack 
containing the rams. Challdey asked him to leave the tool 
store. Bell said to him that he was measuring a ram for his 
job. Bell was again asked to leave by Challdey who, by this 
time, was quite irate. Bell then tapped Challdey on the 
shoulder and said that if he had a problem to go and see the 
Foreman. Challdey would not listen. He stood between Bell 
and the stand containing the rams. Bell tried to go around 
him to get to the stand. It was at that time that Bell received 
a punch to the left side of the face. His glasses and helmet 
were knocked off and he fell to the floor. He got to his feet 
as soon as possible and went to the office and reported the 
event to the Foreman. 

Bell also says that after the incident, in fact on the 22nd 
of September 1994, Challdey rang him and asked him if he 
would meet him at the local hotel to discuss the matter. He 
went to the meeting. Challdey apologised to Bell and then 
asked him if he would take some of the blame. Challdey 
thought he had to make a story up which would help him 
out of the predicament he was in. Challdey proposed to Ben 
that he should agree to say that Bell had hit him in the 

stomach with his ruler and as a reflex action, Challdey had 
pushed Bell away who had then fallen and hit his face on 
the cabinet. Bell refused to go along with Challdey's story. 

Challdey's version starts sometime sooner than the day 
in question. He said that he had been the subject of ill feeling 
and intimidation from a number of employees, including 
Bell, over his involvement in the Best Practices Program and 
because he was seen to be avoiding work by working in the 
tool store, to the extent that at a Safety PIP meeting, Bell 
had called him a "fat lazy c .. t". Chalkley claimed that he 
had raised these problems with Supervisor Keisey, with 
whom he had also raised the question of harassment. 
Chalkley said that he became upset when Bell approached 
him in an aggravated manner when he was doing the Clerk's 
job. Bell was not only aggravated but he spoke to him 
angrily and in a derogatory manner. Challdey said that he 
suggested a phone call to Stead, the Convenor, and told Bell 
he would do what Stead decided. Challdey says he spoke to 
Stead. Stead advised him not to do the Clerk's job so he 
stopped. He was sent back to the tool store to work. Later, 
Bell visited the tool store and obtained some tools. Chalkley 
also said that Bell had returned to the tool store and had 
refused to sign for items. Chalkley thought that Bell was 
being obstructionist in this. Sometime during the night, 
Chalkley says that he told Bell that under the restructuring 
agreement he could do the Clerk's job but Bell disagreed 
with him. Bell went on to say that he did not believe that 
fitters should work in the tool store and they had a debate 
about that. 

As to the incident itself, Chalkley says that he received 
a call over the radio from Mark Howson for parts. He had 
trouble understanding the identifIcation of the parts. At that 
time, Paul Dehoog pulled up at the back door of the store 
in a vehicle. Simultaneously Bell came to the counter. 
Chalkley says he held up his hand to Bell motioning him to 
wait while he attended Dehoog. He went to see Dehoog and 
as he returned he saw Bell walk past the corridor, heading 
towards the ram racks. Challdey asked Bell to leave. He 
repeated his request two or three times. He also said he 
placed his hand on Bell's shoulder during their discussion. 
Bell was abusive and shouted in his face that if he "didn't 
L.g well like it" to see' 'the L .. g foreman". Chalkley then 
claimed he was jabbed in the stomach by Bell with a six inch 
steel ruler. He responded with a reflex action and struck Bell 
to the left side of the face, knocking him to the ground. This 
all happened so fast, according to Challdey, that he had hit 
Bell before he had realised what he had done. Bell 
immediately jumped to his feet and ran out of the tool store 
screaming abuse. The two supervisors then approached 
Chalkley in the tool store. Bell was with them. Chalkley 
asked Bell whether he wanted to discuss the matter and he 
declined. He later told the supervisors that he did not intend 
to say anything until he had spoken to his Convenor. 
Chalkley says that in due course he spoke to his Convenor, 
Doug Stead, who suggested to him that something ought be 
done to dampen down the matter. That is why he called Ben 
and asked to see him. It was never his intention to fabricate 
a story to his own benefit at all. He thought the two men 
should do something in their mutual interests as Stead had 
made it clear to them, and he knew, that they were in big 
trouble. 

Following upon the altercation on the 22nd of September 
1994, and in accordance with the procedures which are set 
out in the Agreement, there was an investigation into an 
alleged physical assault involving W. Bell and A. Challdey 
(Exhibit P2). The process used in the investigation was to 
hear fIrst from Wayne Bell in what was described in the 
record of the investigation as an initial investigation. Bell 
was examined in detail by Andrew Carey, the Industrial 
Relations Officer. This was followed by an investigation 
with Chalkley in which he made a number of the allegations 
additional to those that have been recorded previously in 
these Reasons. For instance, he explained that he had been 
the subject of gossip about his involvement in World's Best 
Practice and that he had been involved in an incident at the 
First Safety PIP meeting. At the request of Paul Kidd, the 
Chairman of the investigation, Chalkley demonstrated the 
stabbing motion that he alleged Bell used when he jabbed 
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him with the ruler. He also displayed a mark on his stomach, 
just below the solar plexus. This is the same mark that 
ChalkIey's wife described in evidence she had seen on the 
morning of the incident when ChalkIey had returned home 
from work: and told her about the incident. A second 
investigation was held with Mr Bell to clarify matters which 
had arisen from the allegations by ChalkIey. There was then 
a second discussion with ChalkIey in which he was told that 
the matter was serious and he would be stood aside on full 
entitlements. An interview was then held with Mr C. Mole 
who was a witness to the events which took place between 
Bell and Chalkley when ChalkIey was asked to stop doing 
the clerical work:. Mole had witnessed ChalkIey taking Bell 
to task about the offensive comments he had made. He 
remembered that at that time ChalkIey was still asserting 
that he should be able to do the clerical job.That part of 
ChalkIey's version of events involving Dehoog was tested 
by an investigation with Mr P. Dehoog. At first Dehoog 
could not remember anything, however on the 23rd of 
September 1994, in another meeting, he explained that he 
had been parked behind the tool store with the door open. 
He had heard another person on the radio asking for an eight 
aids card and he could also hear that ChalkIey could not 
understand the request. Th try and assist ChalkIey, he wound 
down his window and yelled out the identification of the 
card. ChalkIey looked across at Paul Dehoog and as he did 
so he raised his hand to the counter as a signal to wait. 
Dehoog could not see the person at the counter to whom the 
signal was made. 

ChalkIey's story concerning the alleged harassment of 
him due to his involvement in the World's Best Practices 
Program was investigated. Mr Keisey, to whom ChalkIey 
had allegedly made the complaint, was contacted. He said 
that ChalkIey had raised some instances of harassment with 
him but it was more of a general whinge than anything else. 
There were no specifics about it. He had, though, raised 
operational issues about the tool store and, in particular, 
about one tradesperson who would not clean tools he was 
returning. Keisey was aware that people did not like 
ChalkIey being in the tool store but his complaints were 
operational and not related to harassment. The investigating 
panel considered its position and had another meeting with 
Mr Bell on the 23rd of September 1994. It published its 
rmdings to him, that is, that the Company believed the 
incident started with a verbal assault or argument which 
culminated in a physical assault by Bell upon ChalkIey and 
a counter assault by Chalkley. Mr Carey, with the Union 
members of the investigation dissenting, told Bell the 
Company could not condone his behaviour in the workplace 
and due to his misconduct, his services were terminated. 
Later, a similar meeting was held with A1lan ChalkIey who 
was told the same thing and his services were terminated. 

That is a sufficient scan of the matters surrounding the 
events upon which the Commission is required to make 
adjudication. As for the witnesses, I take first the two prime 
witnesses. I have come to the conclusion that in his evidence 
to the Commission, A11an ChalkIey told the story accurately 
and, at least in these proceedings, he has told the truth. I have 
arrived at this conclusion notwithstanding that I have some 
misgivings about his conduct beforehand. He was less than 
forthcoming with his supervisors about what had occurred 
immediately after the incident. He continued to fail to make 
any statement in his own defence. I think it more likely than 
not that his meeting with Bell, even though it was held at 
the suggestion of Stead, was designed, from ChalkIey's 
point of view, to give him as much comfort as possible 
because he knew that his continued employment was at risk. 
However, they were events before the hearing and as I have 
mentioned before, I am prepared to accept ChalkIey's 
evidence. 

Insofar as Wayne Bell is concerned, there are inconsisten
cies both in his story and between his story and the stories 
of independent witnesses. He would have the Conunission 
believe that his discussion with Chalkley over the clerical 
duties, even though it may have been conducted in a loud 
voice. was not aggressive but was more analytical than 
anything. The evidence of Mole and the evidence of the 
supervisors who overheard the raised and loud voices 

(Exhibit PI) does not support Bell's contention. Contrary to 
Bell's suggestion. I believe ChalkIey did motion Bell to stop 
when he came to the tool store. There is corroboration from 
Dehoog of ChalkIey giving the signal to someone at the 
counter to wait. Dehoog, of course, did not see the person 
at the counter but Bell identifies himself in that respect. 
Therefore Wayne Bell's story has a tinge ofunreliability and 
is somewhat self serving, so that where his evidence 
conflicts with that of A11an ChalkIey, I accept that of 
ChalkIey. The Commission also heard from Paul Kidd and 
Andrew Carey. Notwithstanding vigorous cross examina
tion, neither of those persons were shaken in their story and 
I accept the evidence they have given to the Commission. 
I accept the evidence of Paul Dehoog as I do of the character 
witness, Mr Thmer, who was called on behalf of Allan 
ChalkIey. 

I now need to canvass the law to be applied. In my 
Reasons for Decision in The Australian Workers' Union, 
West Australian Branch, Industrial Union of Workers v. 
Western Mining Corporation (1994) 74 WAIG 1971 I 
summarised the contemporary case law. It will serve, for the 
purpose of these Reasons, if I incorporate that summary in 
these Reasons. 

"Before I give my impressions of witness credibil
ity, I need to give some brief attention to the law to be 
applied. Mr Power referred me to Undercliffe Nursing 
Home v. The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
W.A. Branch (1985) 65 WAIG 385. The authority in 
that case identifies that the question for the Commis
sion is whether the employer abused its right to dismiss 
an employee to such extent that the dismissal can be 
said to have been unfair. Such an exercise is, 
essentially, a discretionary judgement which is based 
upon the facts of a particular case. However, and 
importantly, it is not the function of the Commission 
to simply substitute its opinion for that of the employer 
as if it were the manager of the employer's business. 
It has a functional obligation to review the decision of 
the employer and to intervene only when intervention 
is necessary to protect the employee against an unfair 
and unjust exercise of the contractual right to terminate 
the employment (see Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v. Robe River 
Iron Associates (1989) 69 WAIG 985 and also Robe 
River Iron Associates v. The Construction, Mining and 
Energy Workers Union of Australia, Western Austra
lian Branch (1989) WAIG 1027). It must also be 
remembered that in all cases there is a band of 
reasonableness within which one employer might 
reasonably take one view and another might reasonably 
take a different view (see British l.eyland UK Limited 
v. Swift (1981) IRLR 91. Also of relevance is the 
observations of the Full Bench in The Australian 
Workers' Union v. Robe River Iron Associates (1987) 
67 WAIG 1329 (Eley's Case) that mine managers carry 
an onus concerning a company's obligation to protect 
an employee from interference to his employment 
through physical risk or threats. There is an emphasis, 
as I understand the dicta, on a duty of care which is to 
be exercised by a manager who is responsible for the 
safety of the company's employees. In my Reasons for 
Decision in The Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch v. Robe River Iron Associates (1992) 72 WAIG 
1630, I had noted that in Flemming: Law ofThrts (7th 
ed) 481 et seq where the learned author had written that 
it is well settled that an employer, besides being 
vicariously liable for casual negligence of servants 
towards one another, has an overriding managerial 
responsibility to safeguard them from unreasonable 
risk in regard to the fundamental conditions of 
employment. The developing case law indicates there 
is an increasingly stringent standard of care and a 
failure to meet the standard of care imposed by the 
common law may not only expose the employer to risk 
of damages action for breach of contract or negligence 
but also provide evidence of a breach by the employer 
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of some duty imposed by statue, in this case the Mines 
Regulation Act 

The following citation from Acosta's Case (Robe 
River Iron Associates v. The Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers (1987) 67 WAIG 320) is also relevant in this 
adjudication. In his judgement, Brinsden J. was unable 
to find error in the Reasons of Commissioner Fielding 
who dealt with the matter at first instance when he had 
found, inter alia, that: 

"In the Commissioner's view, Mr Acosta's 
conduct as he found it to be misconduct justifying 
summary dismissal as envisaged by Clause 
6(l)(a). "It was wilful and serious disregard by 
him of an essential element of his contract of 
employment that he not deliberately endanger 
fellow employees, particularly a supervisor acting 
in execution of his duty. Mr Acosta did not merely 
commit an act of insult or insubordination against 
his foreman nor simply threaten violence against 
the supervisor at the workplace, but he followed 
it up with an assault upon the supervisor. The 
assault though by itself not a serious assault, 
nonethless (sic) gives cause to suggest that the 
threat might indeed have been carried out in the 
future. In total his conduct was, in my view, a 
serious disregard of his obligations as an em
ployee justifying summary dismissal." " 

(CommiSSioner's emphasis added 
Later in his Reasons in Acosta's Case (supra) 

Brinsden J. also said: 
"That Mr Acosta' s previous record had not 

indicated unlawful behaviour and that he is 
married with a child seems to be an irrelevant 
consideration in respect of circumstances which 
had only recently arisen. What is overlooked is the 
appellant's duty to its employees to conduct its 
work practices without endangering them. Here it 
was put on notice that one employee in the 
employer's workplace had threatened violent 
action against another employee to take place in 
the employer's workplace. It was its duty in the 
circumstances to take whatever action it thought 
necessary to protect the threatened worker. It is 
worth reflecting on what would be the position of 
the appellant if, in the light of its knowledge of 
the threat, it had continued to employ Mr Acosta 
and the threat had been carried out. In those 
circumstances it would have laid itself open to a 
claim for workers' compensation (see Western v. 
Great Boulder Goldmines Ltd (1964) 112 CLR 
30) and possibly a common law action for 
damages for negligence." 

The Full Bench of this Commission, in Tip-Thp 
Bakeries v. Transport Workers' Union of Australia, 
Industrial Union of Workers, W.A. Branch, No. 884 of 
1994, issued on the 10th of June 1994 (unreported) 
dealt with matters which are very similar to those under 
consideration in this case. The Acting President, in 
dealing with a matter where two men had been fighting 
and one had been dismissed and had been reinstated by 
the Commission at first instance, made the following 
observations: 

"Although in the case of summary dismissal it 
is incumbent upon the employer to establish that 
it had reason to effect the dismissal summarily, it 
is not obliged to prove, on the balance of 
probabilities, that the offence complained of 
occurred but, rather, that there were reasonable 
grounds for it to believe that such offence had 
occurred. If the fairness of a dismissal was 
dependant upon the Commission being satisfied 
of the guilt or otherwise of the dismissed 
employee the Commission would effectively be 
put in the place of being a surrogate manager. As 
pointed out recently by the Full Commission of 
the South Australian Industrial Relations Com-

mission in Bi-Lo Pty Ltd v. Hooper (1992) 59 
SAIR 342 at page 353 where the dismissal is 
based upon the alleged misconduct of an em
ployee, it is sufficient, if after proper enquiry' 'the 
employer honestly and genuinely believed and 
had reasonable grounds for believing on the 
information available at the time the employee 
was guilty of the misconduct alleged". In short, 
the Commission is required "to objectively assess 
the subjective actions and beliefs of the employer 
as at the time of the dismissal." 

A vital feature of the Respondent's decision to 
dismiss Mr Boycott was that after interviewing 
both of the employees concerned it concluded that 
Mr Boycott was not simply defending himself, but 
retaliated by aggressively assaulting Mr Lee when 
there was no need to do so. Although it is not the 
case that an employee who engages in altercation 
with a fellow employee in the workplace is in 
every instance liable to summary dismissal, if it 
be the fact that Mr Boycott was indeed an 
aggressor in the way in which the Appellant 
alleges, prima facie, it is difficult to see how the 
Appellant's response in summarily terminating 
his employment could be said to be outside of the 
band of reasonableness. Contrary to the Commis
sion's observation, it is not the case that it is 
incumbent on the employer to attribute blame. 
Rather, as indicated in Bowie v. British Leyland 
UK Ltd (1976) IRLR 48 where an employer is 
unable to apportion blame, it is entitled to dismiss 
both employees (see too: The Australian Workers' 
Union, West Australian Branch, Industrial Union 
of Workers v. Co-Operative Bulk Handling (1984) 
64 WAIG 529)." 

Later in the Decision, and particularly importantly 
for this matter, the Acting President defmed the rule to 
be applied. He said: 

, • As the fmdings of the learned Commissioner 
clearly indicate, he did not determine, as he was 
required to in order to intervene as he did, whether 
the Appellant's conclusion regarding Mr Boy
cott's conduct was soundly based. 

By holding that the dismissal was unfair 
without considering whether there were sound 
reasons for the Appellant to conclude that Mr 
Boycott was an aggressor the leamed Commis
sioner applied the wrong test and his discretion 
miscarried. 

(Commissioner's emphasis added) 

Later in the same paragraph there was even further 
guidance offered by the Acting President He wrote that 
the worker involved it (sic) the Tip-Top Case (supra) 
had a goOd record of service and it was not likely he 
would reoffend in the same way. But those considera
tions have to be weighed against the nature of the 
conduct complained of. All of the facts and circum
stances surrounding the dismissal have to be consid
ered, not just some of them. " 

In this matter I need to make fmdings on the fact. I think 
what occurred is as follows. Chalkley and Bell have had a 
disagreement for some time, fIrst manifested in their clash 
at the Safety PIP meeting. The disagreement has been 
characterised by abusive references to each other. This 
situation developed and came to a head on the night of the 
22nd of September 1994. The catalyst to this was when Bell 
found Chalkley doing clerical work. Because of his 
involvement in Best Practices and other activities concern
ing workplace reform at Mt. Newman, Chalkley would have 
known that this was not work which was normally 
encompassed within the duties of a fitter. When Bell saw 
him doing this work there was a heated exchange between 
them. The Convenor, Doug Stead, was called and Chalkley 
was asked to stop doing the work. It is reasonable to 
conclude, and I find, that Chalkley was quite angry about 
this but accepted what Stead said to him and went to work 
in the tool store. There was, contrary to Bell's evidence, 
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another heated exchange later in the shift when Bell came 
to pick up some equipment. Later, Bell returned to the store 
again. This coincided with Chalkley trying to take an order 
over the radio. He was assisted by Dehoog in this and when 
Dehoog called to ChalkIey, Chalkley motioned to Bell, who 
was then standing at the counter, to wait while ChalkIey 
spoke to Dehoog. Bell entered the tool store and moved to 
the rack with the power rams on it. Chalkley came back and 
saw him there and Chalkley shouted in his face that he 
should leave. I think it quite likely that ChalkIey forcefully 
reminded Bell about the rules of entering the tool store and 
he did that as a reprisal for what Bell had done to him in 
the Maintenance Clerk's office. It is open to fmd, and I do, 
that Bell then jabbed Chalkley forcefully in the stomach 
with a six inch rule he was carrying and that in response, 
Chalkley immediately struck him, knocking him to the 
ground. The blow was struck with such force that it knocked 
Bell's safety glasses and helmet off. Bell then ran out of the 
tool store. It is open to find, and I do, that Chalkley failed 
to cooperate with the investigation into the afCir and that 
the two men met, not so much to fabricate a story about the 
events, but with an aim of getting some consistency between 
themselves about what had happened with the view of 
protecting their employment position. It is quite obvious, 
and I so fmd, that both men, as soon as the incident occurred, 
knew that they were potentially facing dismissal. There is 
no doubt at all that both of them knew that fighting is 
contrary to company policy. 

I find that the investigation conducted was thorough and 
gave each party the opportunity to present their case and that 
each of the stories was checked as much as was possible 
with independent witnesses. I fmd there has been no fault 
in any procedure used by the Company. At all times, both 
men knew what they faced and knew the possible 
repercussions for them. 

In Chalkley's case, there is a further matter to consider 
and that arises from the strong submissions in support of his 
character, these submissions being backed by an independ
ent witness. In the hearing I put to Paul Kidd, who was the 
line supervisor responsible for the dismissal, each of the 
matters in Chalkley's favour that had been identified during 
the hearing. Mr Kidd advised the Commission that he knew 
of all of these matters in favour of ChalkIey and even though 
he had some sympathy for him personally, he was clear that 
he made his decision to terminate in the full knowledge of 
those positive sides to ChalkIey's character. He told the 
Advocate who appeared for ChalkIey that he had a duty of 
care to other employees and fundamentally he would not 
want ChalkIey in his workforce because he would not know 
when he might strike someone else. Mr Kidd said that in 
respect of both employees, that other possible options for 
punishment had been considered after the conclusion had 
been reached that there had been a fight but, in the 
circumstances, the conduct was so gross that it was decided 
that termination was the only alternative. I conclude from 
Kidd's evidence that all proper considerations were given 
to the facts in the matter before the decision to terminate was 
made. Mr Kidd mentioned too, that insofar as Wayne Bell 
is concerned, he had not been in trouble before. He had been 
with the Company for 17 years and, in fact, had done his 
apprenticeship there. These, too, were factors which were 
taken into account in his case. 

What has happened in this case is purely and simply a 
fight between two employees, a fight which was a 
culmination of a deteriorating relationship between them. It 
was a fight which was contrary to the policy of the 
Company, a policy which they well knew. There was a 
proper investigation of the fight and applying the authorities 
that I have cited previously in these Reasons for Decision 
there can be no doubt about the fairness of the Company's 
action. Therefore, there has been no unfairness in the terms 
referred to in the Undercliffe Nursing Home Case (supra) 
and there is no warrant for the Commission to intervene in 
this matter. Both of the applications will be dismissed. 

Appearances: Mr T.C. CrosBley appeared on behalf of 
AIlan Frederick Chalkley. 

Mr I. Mossenton appeared on behalf of the Metals and 
Engineering Workers' Union-Western Australia. 

Mr A. Power of Counsel appeared on behalf of BHP Iron 
Ore Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Allan Frederick ChalkIey 
and 

BHP Iron Ore Ltd 
No. 1022 of 1994. 

COMMISSIONER I.F. GREGOR. 
16 December 1994. 

Order. 
HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Mr A. Power of Counsel on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders-

That the application be, and is hereby, dismissed. 
(Sgd.) I.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union 
-Western Australian Branch 

and 
BHP Iron Ore Ltd 

No. CR 416 of 1994. 

COMMISSIONER I.F. GREGOR. 
16 December 1994. 

Order. 
HAVING heard Mr I. Mossenton on behalf of the Applicant 
and Mr A. Power of Counsel on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders-

That the application be, and is hereby, dismissed. 
(Sgd.) IF. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stanley Chee Keong Pek 

and 
I..omba Pty Ltd t/a Ian George & Co. 

No. 813 of 1994. 
COMMISSIONER I.F. GREGOR. 

8 December 1994. 

Order. 
WHEREAS on the 29th of luly 1994, the Stanley Chee 
Keong Pek (the Applicant) applied to the Commission for 
an Order pursuant to Section 29 of the Industrial Relations 
Act 1979, for reinstatement to a position previously 
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occupied by him at Lomba Pty Ltd t/a lan George & Co (the 
Respondent) on the grounds that his dismissal was harsh, 
oppressive or unfair; and 

Whereas on the 17th of October 1994, the Commission, 
pursuant to Section 93(8) of the Industrial Relations Act 
1979, directed that Mr Deputy Registrar Pope investigate 
and report on the prospects of settlement of the matter; and 

Whereas on the 7th of November 1994, Mr Deputy 
Registrar Pope reported to the Commission on the outcome 
of meetings he had with the parties, or their representatives; 
and 

Whereas on the 22nd of November 1994, Mr Deputy 
Registrar Pope was advised by the Solicitors for the 
Applicant that the Applicant would apply to have the matter 
transferred to the Federal Industrial Relations Court; and 

Whereas in view of the developments of this matter, the 
Commission has decided that in the public interest, and 
pursuant to the powers vested in it under Section 27 of the 
Industrial Relations Act 1979, that it should not continue to 
deal with the application and that the said application should 
be discontinued; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 

(Sgd.) J. F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Durham 

and 
Western Australian Government 
Railways Commission trading as 

Westrail. 
No. 177 of 1994. 

COMMISSIONER S.A. CAWLEY. 

10 May 1994 

Reasons jor Decision. 

THE COMMISSIONER: This application by Trevor Dur
ham was fIled on 17 February 1994. By it the applicant seeks 
the following-

(a) a declaration as to the validity of his "purported 
dismissal' ; 

(b) in the event that his dismissal was valid, a 
declaration that it was unfair and an order that he 
be reinstated by the respondent 

The schedule of particulars fIled with the application 
states that on 19 July 1993 the applicant was orally advised 
by an officer of the respondent that his employment had 
been terminated with effect from 8 July 1993 and that this 
advice had been conftrmed in writing on 28 July 1993. 

The application is brought pursuant to section 29(1)(b)(i) 
of the Industrial Relations Act 1979 as amended ("the 
Act"). That provision is as follows-

29. (1) An industrial matter may be referred to the 
Commission-
(a) .•. 

(b) in the case of a claim by an employee-

(i) that he has been harshly, oppressively or 
unfairly dismissed from his employ
ment; or 

(ii) ..• 

by the employe[rJ. 

That right of referral is qualified by subsection (2) of that 
section limiting it to exercise within 28 days of the 
dismissal. 

It is expressed as follows-
(2) A referral by an employee under subsection 

(1)(b)(i) cannot be made more than 28 days after 
the day on which the employee's employment 
terminated. 

This subsection was introduced into the Act by amending 
legislation which came into effect on 1 December 1993. 
There was no prescribed time limit in the Act for claims of 
unfair dismissal before this; that is from the date the Act was 
proclaimed in 1979 to 1 December 1993. 

Clearly a condition for the right of referral to the 
Commission pursuant to section 29(l)(b)(i) to arise is the 
fact of dismissal of the employee but that is not an issue to 
be determined at this point. The question here is whether the 
applicant can validly make application to the Commission 
pursuant to section 29(1)(b)(i) notwithstanding the temporal 
constraint in section 29(2) given that he claims that he was 
dismissed in July 1993. 

Counsel appearing for the applicant submitted that her 
client's application could not be caught by the time limit 
because this would have the effect of depriving him of an 
existing vested right. Authorities cited in support of this 
submission included the High Court decisions in Maxwell 
v. Murphy (1957) 96 CLR 261 at 267 per Dixon Cl; Carr 
and Anor v. Finance Corporation of Australia (1982) 42 
ALR 29 and Rodway v. R (1990) 64 ALJR 305 at 306 as 
well as the Privy Council decision in Yew Bon Thw v. 
Kenderan Bas Mara (1983) I AC 553 and the decision of 
McCusker J. of the Industrial Court of South Australia in 
Keith McClaren v. Corporation of the City of Adelaide 
(1991) 59 SAIR 230. 

Counsel appearing for the respondent submitted that the 
amendment to the legislation to include a temporal limit on 
the ability of a person to bring a claim pursuant to section 
29(1)(b)(i) to the Commission should be construed to give 
common sense effect to the intention of the legislature to 
restrict the ability to raise such claims through the 
mandatory imposition of a time limit of 28 days for its 
exercise. He went on to say that if the applicant here had any 
right after the amendment to the legislation came into effect 
on 1 December 1993, it could only be a right to be exercised 
within 28 days from that date. To construe the effect of the 
amended legislation in any other ways than these, it was 
submitted, would be contrary to common sense and would 
result in anomalous rights. 

Clearly, on and from the date this amendment came into 
effect on 1 December 1993, any employee had (and has) a 
right to refer a claim that his/her employment had been 
dismissed harshly, oppressively or unfairly provided that 
such right is exercised within 28 days of the date of 
dismissal. But as already noted the right to bring a claim of 
unfair dismissal to the Commission existed before 1 
December 1993 pursuant to section 29(b)(i) of the Act and 
that right was not subject to any time limit prescribed by the 
legislation. The question here is simply whether the 
amended legislation is to be construed so as to have the 
effect of a retrospective application of the time limit on the 
right of referral to the Commission for employees dismissed 
prior to 1 December 1993. 

Clearly the right for an employee dismissed before 1 
December 1993 to refer a claim of unfair dismissal to the 
Commission was a substantive right. 

In this respect it is sufficient to refer to the dicta in the 
judgement in the Rodway case (supra) when the High Court 
had this to say on the matter of the effect of amending 
legislation at page 306-

The rule at common law is that a statute ought not be 
given a retrospective operation where to do so would 
affect an existing right or obligation unless the 
language of the statute expressly or by necessary 
implication requires such construction. It is said that 
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statutes with procedure are an exception to the 
rule and should be given a retrospective 
""""rM-ion It we think, be more accurate to say 

there is no presumption against retrospectivity in 
the case of statutes which affect mere matters of 
procedure. Indeed strictly speaking, where procedure 

is involved, a statute will invariably operate 
Drc~slY.::ctilvej[v and there is no room for the application 

a presumption. 

Where a period is limited by statute for the taking of 
prcK:.eI:xiillgS and the period is subsequently abridged or 
extended an amending statute, the amending statute 
should unless it is clearly intended, be given a 
retrospective operation to revive a cause of action 
which has become barred or to deprive a person of the 
opportunity of instituting an action which is within 
time. If it were given a retrospective operation, the 
amending legislation would operate so as to impair 
existing, substantive rights-either the right to be free 
of a claim or the right to bring a c1aim-and such an 
operation could not be said to be merely procedural. 

In my view there is no warrant, either express or implied, 
which could lead to a construction that the right of referral 
which existed prior to 1 December 1993 has been disposed 
of or curtailed by the imposition of the 28 day limit set down 
in section 29(2). That is, the substantive right which existed 
prior to 1 December 1993 remains unaffected by the 
amendment. 

It follows that I do not accept the proposition put by the 
resJ)OIldent that the effect of section 29(2) is to be construed 

repllacing the existing unfettered right of referral by an 
exercise of that right to within 28 days after 

the of 1 December 1993 regardless of the date of 
dismissal. Indeed given the limit in section 29(2) by its 
terms is expressly to be drawn in each instance from the date 
of the dismissal of the employee tlris could not be the case 
at all. Nor do I accept that an otherwise interpretation raises 
"anomalies" which the legislature could not have intended. 
Indeed it is worth noting that the time limit imposed under 
the subsection is limited to claims made pursuant to section 
29(1 )(b )(i) whereas a claim of unfair dismissal brought by 
a union on behalf of a member pursuant to tile right of 
referral in section 29(1)(a) is not caught by section 29(2). 

I have concluded that a claim of unfair dismissal by an 
dismissed before 1 December 1993 can be 

to the Commission by right and that this right exists 
irrespective of the time limit in section 29(2) of the Act. 

The application raised here is not invalid. 

7 December 1994 
The foregoing conclusion was the subject of an appeal to 

tile Full Bench and the matter remained adjourned pending 
its outcome. The appeal having been dismissed the matter 
came on again for hearing the claim of unfair dismissal. The 
remainder of tilese reasons deal with iliat dispute. 

icant's claim as filed and the relief sought was 
reit tile reasons issued earlier. The respondent party, 
the Western Australian Government Railways Commission 
trading as Westrail ('Westrail') filed a counter to the claim 
which, leaving aside the now determined issue of the 
validity of the application, can be summarised as follows. 
Westrail says tilat the contract of employment between it 
and Durham was frustrated on or before 8 July 1993 because 
of his permanent incapacity for work as a locomotive engine 
driver. In the alternative, Westrail says that the contract of 
employment came to an end on 8 July 1993 by mutual 
agreement between Durham and Westrail. It says tilat tlris 
agreement was made by tile acceptance by Durham of an 
offer of settlement of a claim in relation to an employment 
related accident in tilat it was a known condition of iliat offer 
that his employment would terminate if he accepted it. The 
respondent further says that insofar as the applicant claims 
tilat his dismissal was unlawful, which was not acknowl
edged, then that issue was a matter of enforcement and not 
for the Commission's jurisdiction in tlris claim. The 
res.pOlldent says the claim should be dismissed. 

I note that the application was not fIled until February 
1994, some seven months after the alleged dismissal. Prima 
facie the length of time involved between the alleged 
dismissal and the filing of a claim of unfairness raises 
questions for the Commission pursuant to section 27(l)(a) 
of the Act. This was notifIed to counsel for the applicant to 
enable an opportunity for her to address tlris. She did so in 
her submissions and in the light of these and tile fact tilat 
the respondent had not taken the point up in its objections 
to the claim, I was satisfIed there was no cause for any 
consideration in this matter pursuant to section 27(1)(a). 

There are a number of uncontroversial facts. Durham was 
employed as a train driver in tile State's railways system 
which is operated by Westrail. He commenced this 
employment on or about 1 November 1972 and was engaged 
on a permanent full time basis. The employment was 
covered by an award of tlris Commission, the Government 
Railways Locomotive Enginemen's Award. On 28 Septem
ber 1989 a suburban train Durham was driving collided witil 
a semi-trailer which had broken down at a level crossing. 
Suburban lines are generally known as involving 'mainline' 
work for engine drivers. Durham suffered injuries in tile 
accident. These resulted in periods of incapacity and 
absences from work. During tilese periods he received 
workers' compensation payments. In July 1993 he accepted 
a settlement of $75,000 in a common law claim he had 
brought against the truck driver. Westrail was joined as a 
second defendant in that claim and the consent judgement 
reflecting tile settlement was against it as well. It is this 
settlement which Westrail submits brought a consensual end 
to the contract of employment between it and Durham. 
Both parties put many documents into evidence, all by 
consent, and seven witnesses were called. Durham gave 
evidence on his own behalf. Two engine drivers employed 
by Westrail, Mr Eric Doust and Mr Gavin Haeysman, also 
gave evidence on Durham's behalf as did the solicitor, Mr 
Adam Rhodes, who was representing him at the time of tile 
settlement in July 1993. Westrail called Mr Peter Bradshaw 
who at the relevant time was the Occupational Health and 
Safety Manager at Westrail and Mr Ronald Potts who was 
Westrail's Occupational Therapist charged with overseeing 
rehabilitation of employees on workers' compensation at the 
relevant time to the end of June 1993. The then Acting 
Superintendent of Locomotive Operations, Mr Douglas 
Murphy, was also called by Westrail. 

Before dealing with the evidence of the employment 
relationship it is convenient here to note the situation of 
claims and insurance of various parties. Following tile 
accident Durham filed a common law claim against the truck 
driver. The truck driver's insurer was the State Government 
Insurance Commission ('SGIC'). Given the work related 
nature of Durham's accident Westrail clearly had an interest 
in any liabilities for it arising out of the accident. Westrail 
is in effect a "self insurer". As such its interest in cost 
containment and recoup from liability claims against are 
signifIcant. It has an arrangement witil tile SGIC that it 
manage claims on Westrail's behalf for a fee. The Motor 
Vehicle Personal Injury Division ('MVPID') of tile SGIC 
was responsible for dealing witil Durham's claim against tile 
truck driver. In the case of Durham's claim, a law fIrm was 
engaged to represent the SGIC. Braclshaw however gave 
evidence iliat part of Westrail' s arrangement with tile SGIC 
was iliat it be advised of any pre trial proceedings in any case 
which involved Westrail's interests. This was to ensure that 
Westrail had an opportunity to scrutinise any proposed 
settlements and, in particular, to be aware of any considera
tions which could reduce Westrail's recouping of costs in 
relation to injured employees. 

There are a number of questions which go to the various 
issues raised in the hearing. One is whether there was a 
dismissal by Westrail. Subject to that being found as fact, 
the question of claimed unfairness would go to tile conduct 
of the parties in the course of tile employment relationship. 
I note in this respect that I accept tilat tile conduct of either 
party subsequent to the alleged dismissal may not be 
considered relevant in determining wheilier or not it was 
unfair though evidence of conduct after the event could go 
to corroboration witil respect to facts in ilie relevant period. 
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It is convenient also to deal here with the respondent's 
submission as to any complaint about an alleged failure to 
give due notice of termination of employment would not be 
a matter for the Commission insofar as enforcement is 
sought. As has been long held in this jurisdiction the fact 
of unlawful dismissal, if found, does not mean that a 
dismissal was unfair but in considering the question of 
unfairness that fact may be of account in the overall 
consideration. 

The history of the employment relationship from the time 
of the accident in 1989 was largely adduced by the parties 
from agreed documents and uncontested evidence. What 
follows is a brief overview of that evidence. 

In approximately March 1990 Durham was certified by 
a medical practitioner as unfit for work. He. was then off 
work for 13 months. In February Westrail's Occupational 
Therapist, Potts, canvassed with him his prospects for 
returning to work in some rehabilitative capacity. Engine 
driving limited to shed work at Forrestfield (or Claisebrook), 
cleaning locomotives work and checking speedometer rolls 
were options raised. The first option was rejected by 
Westrail on the grounds that Durham would have to satisfy 
it that he was now fully fit before this would be considered. 
Durham rejected the cleaning work on the basis that his 
medical advice was that it could exacerbate his injuries. He 
took up the speedometer rolls work. 

Durham's fitness for work was the subject of a number 
of medical reports and rehabilitation assessments over the 
period from the accident to July 1993 when his employment 
ended, and subsequently. 

Early in March 1991 a medical practitioner, Dr A, wrote 
to Westrail on Durham's behalf advising that Durham was 
capable of doing short periods of his normal job as a train 
driver and shed duties entailing limited periods of driving. 
Again Westrail decided he must produce a medical 
certificate that he was fully fit before it would allow him to 
return to engine driving. By way of a letter in mid March 
1991, Dr A advised Murphy that Durham was now capable 
of normal shed duties as a driver for a trial 6 weeks basis. 
This was supported by a letter from Durham's then solicitor. 
Again Westrail declined to put Durham on shed driving 
duties on the basis that he had not been declared fully fit and 
that shed duties were considered more physically strenuous 
than mainline duties. In early April, Dr B provided Westrail 
with a report of Durham's condition and noted that he 
considered Durham should continue his position in the 
workforce. That month Durham returned to work as a train 
driver and continued as such over the next 15 months. 
During this period Drs C, A and D assessed his condition. 
Drs C and A considered he could continue to work as an 
engine driver subject to use of a lumbar support and no 
recurrence of his injuries. Dr D also considered that Durham 
could continue provided he continued treatment for control 
of pain. But Dr D also noted that it would be in order to settle 
his claim. 

In July 1992 Durham was certified as unfit for work as 
a mainline driver and he ceased work. In August 1992 Dr 
E provided a report which was guarded as to the long term 
prognosis for Durham's recovery and questioned whether he 
would be able to work as a train driver. 

In October 1992, a workers' compensation officer at 
Westrail recommended that an offer of settlement of his 
claim be put to Durham. The following month Dr E reported 
that Durham's condition had not improved to the extent that 
he could return to his previous employment and if there was 
no change, then he would say that Durham was significantly 
disabled and his claim should be settled. In mid December 
Dr E reported that there was no likelihood of Durham 
returning to work as a train driver and little likelihood of him 
returning to any work involving prolonged standing or 
sitting but qualified this by saying this view might need to 
be revised depending on any future response to treatment. 
At the end of December Dr E reported, again guardedly, as 
to the prognosis for Durham. He went on to state that he was 
unfit for train driving duties at that time. Another report by 
Dr E in March the following year noted that progress had 
been made by Durham. 

In late March 1993 yet another medical practitioner, Dr 
F, reported that Durham has a residual disability but this was 
expected to improve. He said that Durham is not.keen to 
return to his pre-accident employment and he could be 
successfully redeployed. I note that Durham's evidence 
contradicts this categorically. 

In May 1993 a pre trial conference was held on Durham's 
claim against the truck driver. The insurer, SOle, invited 
Westrail to have a representative there. Bradshaw attended. 
The SOlC made an offer of $75,000 to Durha.n to settle the 
claim. His evidence is that he was aware from a report from 
the then counsel representing that Westrail intended to 
terminate his employment on settlement. The offer was 
rejected by Durham .. 

Later in May a Dr G provided a report to the SGIC. In 
it he expressed an opinion that there was some doubt that 
Durham's injury would not leave him with any degree of 
permanent disability and noted that it was reasonable to 
assess him as unfit for work as a train driver but that other 
employment should be possible for him. Approximately two 
weeks later Dr A reported that Durham was incapable of 
carrying out work as a train driver and it was doubtful 
whether he could carry out any full time job in view of his 
constant pain and loss of mental strength. 

So far as all this medical evidence is concerned I would 
accept the evidence of Bradshaw that the range of views 
expressed meant that so far as Westrail was concerned L'le 
situation of Durham's claim and status of fitness was 
complex but that by June 1993 it was reasonable on 
what was available to it for the employer to as did 
the solicitor now representing Durham, that the prclgm)SlS 
for Durham to resume his work as a traLl1 driver was not 
good. 

The evidence as to the offer and acceptance entered into 
between these parties and another after this is crucial 
to the claim of unfairness. In June new solicitors 
wrote to the solicitors for the SOle detail of the 
basis on which the SOle was prepared to his claim. 
A telephone conversation ensued b{;tween the solicitors. The 
sum of $75,000 was raised by the insurer as an offer of 
settlement subject 10 two conditions. These were it be 
agreed that Westrail be added as a second defendant and that 
a consent judgement be entered against both defendants. 

Durham's solicitor responded in to the effect that 
Durham's major concern in considering the offer was 
whether he could return to his work as a train driver. It was 
requested that consideration of a rehabilitation costs 
package be agreed to or a redundancy package. The proposal 
for rehabilitation costs was rejected and the a 
redundancy was said to be one for Westrail. In the event 
Westrail rejected that as an option. The offer for settlement 
was now expressly limited for 7 days. A COlunteITll'Oloos:al 
was put on behalf of Durham that to discharge 
by Westrail the offer should be raised to $90,000. 
rejected. 

As a result of Durham's concern re ongoing emmoivrn:en[ 
with Westrail if he accepted the offer, his cnl,i.-it,.,,, 

telephoned Potts. It is his evidence that as a result of this 
conversation he advised Durham that he could proceed to 
settlement and negotiate subsequently with Westrail re his 
employment. 

I have carefully examined the evidence of Potts and Rhodes 
as to this conversation. It seems that, at most, Potts would 
only state that whether or not Durham accepted the offer was 
the key to whether or not any further employment with 
Westrail would occur. But in any event it is clear from the 
evidence of Rhodes that it was made abundantly clear to him 
by Bradshaw shortly after, and prior to the acceptance of the 
offer, that it was Westrail's intention to end Durham's 
employment should he accept the settlement This informa
tion was conveyed to Durham. 

Nonetheless the offer in its terms was accepted on 7 July 
1993 with no caveat as to future employment of Durham by 
Westrail. It seems Westrail then administratively proceeded 
to treat the contract as ended on 8 July 1994. So far as sum 
of the settlement is concerned, there is no evidence of how 
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it was arrived at. But there is Rhodes' evidence that he 
advised Durham that it was a reasonable amount in the 
circumstances and that there was a component within the 
sum which represented compensation for reduced employ
ment and income prospects as a result of the loss of train 
driver employment 

On 7 July Durham's solicitor wrote to the solicitors for 
the SGIC noting the earlier conversation and advising that 
Durham would accept the offer of $75,000 and would accept 
the' proposal that Westrail be joined as a Defendant. This 
was followed up on 8 July with a draft minute of consent 
order sent to the SGIC's solicitors requesting that they 
arrange for an appearance to be entered on behalf of 
Westrail. 

On 12 July Durham's solicitors wrote to him confmning 
the conversation on 2 July with Potts, noting in it a 
conclusion that the impression was given then that the 
possibility of Durham's further employment with Westrail 
was open to discussion but that after the offer had been 
accepted Bradshaw told Durham's solicitor that Durham's 
services would be terminated. On 14 July Durham's 
solicitors wrote to the SGIC enclosing a Minute of Consent 
Order in relation. On the same date action is taken within 
Westrail recording that Durham's employment ended on 7 
July he having a lump sum payment on that date. 

On 16 July Durham wrote to Westrail advising that he is 
not willing to settle the claim against the truck driver if it 
means the end of his employment by Westrail. He asked for 
advice from Westrail as to his future. Three days later 
Durham and his solicitor attended a meeting with Bradshaw 
at which they were advised that Durham's employment by 
Westrail had been ended so far as Westrail was concerned 
by the fact he had accepted the settlement. The following 
day Minutes of Consent Orders are filed for Westrail to be 
added as a second defendant to Durham's action and for 
judgement. 

By letter of the same date Westrail informed Durham that 
as a consequence of his acceptance of a lump sum settlement 
his services were terminated as from 8 July 1993. 

Before dealing further with the matter of the settlement 
I note the argument by counsel for the applicant that 
Westrail was not a party to the claim at the time of the SGIC 
offer and it was not possible in law for it to include a 
condition relating to his employment and in any event no 
such condition was attached. 

It seems to me that the evidence of the conduct of the 
parties throughout the course of the settlement discussions 
is relevant. I note that Bradshaw attended the pre trial 
conference in May on behalf of Westrail. It appears this was 
not contentious. And in June the involvement of Westrail in 
the settlement offer was clearly known and understood, 
particularly in view of the follow ups as to its exact attitude 
on further employment of Durham should the settlement be 
accepted. I don't think that now the applicant can establish 
unfairness in this respect whatever Westrail's legal standing 
or lack of it at the time it was stated that acceptance of the 
settlement had as a corollary so far as Westrail was 
concerned of termination of employment. 

I turn now to a number of issues. First the question of 
whether or not the contract of employment ended by way 
of frustration. In my view this argument is not made out. 
Certainly Durham had not attended in the work place for 
some time prior to the settlement despite his interest in 
returning to shed duties or other work. However it is 
Bradshaw's evidence that had Durham not accepted the offer 
he would have continued on on workers' compensation with 
suitable rehabilitation programmes aimed at his return to 
work. 

Nor do I accept that there was a consensual termination 
of the employment contract between Durham and Westrail. 
There is consistent evidence from Durham, Rhodes, Brad
shaw and from the first offer of settlement and subsequently, 

that Durham was concerned to maintain the employment 
relationship with Westrail. It is a fact that the offer of 
settlement was accepted by Durham notwithstanding the 
clear position of Westrail that that acceptance would result 
in an end of the employment. But I do not consider this was 
an acceptance of Westrail's position by Durham but was a 
result of his belief that ongoing employment of some sort 
was still an option open to him afterwards and to be pursued 
distinct from his compensation claim. Signiflcantly for this 
claim however this position was not, it appears, conveyed 
to Westrail formally prior to accepting the offer. And 
Westrail acted on a presumption, in my view, that by 
accepting the offer in the face of Bradshaw's advice, 
Durham was conceding his interest in continuing to be 
employed by Westrail. I note Durham's almost immediate 
attempts to raise and retrieve the situation. This, in my view, 
was a result of his concern to maintain his employment with 
Westrail. It was all forethought and not afterthought. But in 
the light of the evidence as to how the parties respectively 
entered into the settlement it seems to me that Westrail's 
presumption was reasonably open to it at that time. And 
notwithstanding all of this concern the settlement proceeded 
to judgement subsequently and without change. 

Nor am I convinced in all the circumstances of verbal 
notice of intent that the termination, which was likely still 
unlawful, goes to establish unfairness by Westrail. 

There is a further submission to the effect that Westrail 
is wrong or has misconstrued the medical evidence so as to 
conclude that Durham was permanently incapable of 
working as a train driver when that was not the case. So far 
as evaluating the medical evidence is concerned, I must say 
that this case is a demonstration of some of the difficulties 
which can be faced by employees injured at work and their 
employers. In this case the general prognosis as at July was 
certainly equivocal as to his prospects for full recovery but 
it can not be said on the whole that it was hopeless and 
indeed there seems some force in the argument by the 
applicant's counsel that the more recent reports showed 
improvement. And to this can be added the evidence of 
medical opinions that Durham was capable of engine driving 
duties in a shed environment. In these circumstances and in 
the light of the evidence of other engine drivers as to the 
usual arrangements re shed work, as well as Durham's 
requests to carry out such work, questions arise as to why 
Westrail was so set against this course in Durham's case. 
In my view there is some merit in the argument that Westrail 
could have pursued rehabilitation of Durham more. 

However, again, this claim is caught in my view by the 
fact of the clear and known intention of Westrail to end 
Durham's employment on settlement and settlement pro
ceeding anyway. Counsel for the applicant put an eloquent 
plea that Westrail's linking of the settlement with the 
employment was a denial of justice. But it is the case that 
accepting the settlement in its terms was not the only option 
open to Durham. He could haverejected and he could have 
pursued his claim against the truck driver further and a claim 
against WestraiI. He did not choose. 

I note the long service of Durham. It was apparently good 
service. And now there is now a medical certificate to the 
effect that he is fully fit. It would be a signiflcant loss, it 
seems to me, if an employer's policy on formerly injured 
employees was to result in an impenetrable wall for future 
useful employment of such a person. 

But the task for the Commission here is to decide whether 
or not the employer unfairly dismissed the applicant in July 
1993. 

For the foregoing reasons I have concluded that that has 
not been established and the claim must be dismissed. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Trevor Durham 

and 
Western Australian Government 

Railways Commission Trading as 
Westrail. 

No. 177 of 1994. 
COMMISSIONER S.A. CAWLEY. 

7 December 1994. 

Order. 
HAVING heard Ms V. Bladen of counsel on behalf of the 
Applicant and J. Pritchard of counsel on behalf of the 
Respondent, now therefore I the undersigned, pursuant to the 
powers conferred by the Industrial Relations Act 1979, do 
hereby order-

That this application be dismissed. 
(Sgd.) S.A. CAWLEY, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Graham Feltham 

and 

Home Building Society. 
No. 226 of 1993. 

COMMISSIONER C.B. PARKS. 
23 December 1994. 

Order. 

WHEREAS on 23 February 1993 the applicant filed in the 
Commission a Notice of Application seeking Further and 
Better Particulars in relation to the Notice of Answer and 
Counter Proposal in matter No. 1645 of 1992; and 

Whereas on 9 March 1993 the application for Further and 
Better Particulars was disposed of in part and the proceeding 
in relation thereto adjourned; and 

Having now heard Ms J. Crowhurst (of counsel) on behalf 
of the applicant and Mr S.J. Kenner (of counsel) on behalf 
of the respondent on 22 December 1994; 

Now therefore the Commission, pursuant to the powers 
conferred upon it under the Industrial Relations Act 1979 
hereby orders-

That Home Building Society shall, no later than 13 
January 1995, provide to Graham Feltham in writing 
the following particulars in relation to the matters 
contained in the Notice of Answer and Counter 
Proposal to Application No. 1645 of 1992, namely-

(1) Each capacity in which the Applicant was 
employed by the Respondent; 

(2) The period during which the Applicant was 
employed in each of the capacities identified 
in response to (1) hereof; 

(3) The duties the Applicant was required to 
perform in each of the capacities identified 
in response to (1) hereof; 

(4) Whether a separate contract of service was 
entered into in relation to each of the 
capacities identified in response to (1) 
hereof; 

(5) For each capacity for which a separate 
contract of service was entered into say 

[L.S.] 

whether the contract of service was written, 
oral or partly written and partly oral; 

(6) For each capacity for which a separate 
contract of service was entered into in 
writing-
(a) identify the document creating the con

tract of service; 
(b) state with particularity the material 

terms and conditions of the documents 
creating the contract of service. 

(7) For each capacity for which a separate 
contract of service was entered into orally-
(a) identify each person present when the 

contract of service was entered into; 
(b) the location at which the alleged con

tract of service was entered into; 
(c) the substance of the conversations creat

ing the alleged contract of service. 
(8) For each capacity for which a separate 

contract of service was entered into partly in 
writing and partly orally; 
(a) identify the documents partly creating 

the contract of service; 
(b) state with particularity the material 

terms and conditions of the documents 
partly creating the contract of service; 

(c) identify each person present when the 
oral portion of the contract of service 
was allegedly made; 

(d) the location at which the oral portion of 
the contract of service was entered into; 

(e) the substance of the conversations af
fecting the oral portion of the alleged 
contract of service. 

(Sgd.) C. B. PARKS, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
R. Lawson and Others 

and 
Joyce Australia Pty Ltd. 

No.'s 593, 601 and 610 of 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

10 January 1995. 

Preliminary Reasons for Decision. 

SENIOR COMMISSIONER: These are three applications 
for Orders pursuant to Section 29(1)(b)(ii) of the Act for 

alleged non-payment of contractual entitlements to the three 
applicants. A preliminary point of jurisdiction was raised by 
the respondent and this decision deals with that issue only. 

The claim by the applicants was fmally restricted to 
payment of redundancy benefits allegedly due pursuant to 
their contracts of employment. 

It is important to observe that in all three cases the 
applications were fIled with the Commission whilst the 
applicants were in employment and I will return to this issue 
later herein. 

Mr Uphill (for the respondent) summarised the jurisdic
tional issue in the following manner: 

"There are essentially, in my submission, two 
elements to the jurisdictional argument. The ftrst is 
whether or not the commission has the jurisdiction to 
inquire into the matter and the second aspect is whether 



156 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

or not the commission has the power to remedy the 
situation, to in fact issue orders as the applicants will 
no doubt urge the commission to do. 

What we say is that on the fIrst element-that is 
whether or not the commission has the jurisdiction to 
inquire into the matter-we believe that clearly you do 
have the ability to inquire into the matter and we say 
that because each of the applications were lodged 
before the employment ended, so there is no argument 
from us in terms of the commission's ability to receive 
the claim by the applicants. 

However, it's the second aspect which we believe is 
fatal to any processing of the applicants' claim and that 
goes to the power of this commission and what we say 
is that the commission has no power to issue an order 
in the terms that the applicants might suggest to you. 
There is in effect no ability to grant the claim and what 
we say in that regard is that any remedy or any order 
that this commission issues must attach, in our 
submission, to a live employment relationship or an 
employment relationship which is to be reactivated. As 
/ said a moment ago. the three employees concerned 
are no longer employed by Joyce Corporation and in 
our submission there is no prospect of re-employment. 

That in essence is, in our belief, the basis of the 
claim, that it is a claim which is being advanced on the 
basis of it being an entitlement under the contract of 
service. Whether it be an explicit part of the contract 
or an implicit part, it is nevertheless a claim for a 
contractual benefIt. The point / wish to draw from 
looking at (b)(ii) is the emphasis on the word 
"employee", and in my submission it can only mean 
a current employee having the ability to pursue a 
contractual benefit claim. 

At the time the application was made the persons 
making the application were employees but over the 
course of proceedings, over the course of the matter 
being dealt with by this commission up until today, 
those employees have ceased their employment with 
Joyce Corporation and we say on the basis of the 
decision of Kennedy C there is no jurisdiction for the 
commission to issue orders out of these proceedings." 

(Transcript Pages 3, 4, 5 & 7) (Emphasis Added) 
This proposition was developed by Mr Uphill and in so 

doing the defmition of industrial matter in the Act was relied 
upon as was a decision of the Full Bench in the Nappy 
Happy case (73 WAIG 2(07) and a decision of Gregor C. 
(74 WAIG 1962). Reference was also made to the Industrial 
Legislation Amendment Bill 1994 and specifically to the 
proposed amendment to Section 7 by the addition of 
subsection (la): 

"(la) A matter relating to-
(a) the dismissal of an employee by an employer; or 
(b) the refusal or failure of an employer to allow an 

employee a benefIt under his contract of service. 
is and remains an industrial matter for the purposes of this 
Act even though their relationship as employee and 
employer has ended." 

(Industrial Legislation Amendment Bill 1994, Section 7) 
It is contended that the above amendment wouldn't be 
required if jurisdiction presently existed under the Act. 

For the applicants, Mr Lourey submits inter alia that: 
"In short, the applicant's position is that there is 
jurisdiction for the commission to deal with this matter 
and that a reading of the law as referred to in the cases 
my friend has mentioned and additional cases. which 
basically amount to the cases referred to and relied 
upon in those cases, together with a more recent 
decision of the full bench in Neville Mountain v. 
Winston Gellard Pty Ltd, a decision of the full bench 

constituted by Acting President Fielding, Coleman CC 
and Kennedy C, as she then was, suggests that-

THE SENIOR COMMISSIONER: Do you have a 
gazette reference for that, Mr Lourey? 

LOUREY, MR: Pardon me, sir, 74 WAIG 2323. 
THE SENIOR COMMISSIONER: Thank you. 

Sorry,2323? 
LOUREY, MR: 2323; I think, sir, the October 

gazette. Essentially, sir. we would say that the facts in 
the cases that we say are within jurisdiction here can 
be distinguished from the cases that are relied on in the 
decisions referred to and the decisions that those 
decisions themselves rely on. 

The case of Mountain-and that is on the reference 
I have given-was based on, I think it was common 
ground, an application for contractual entitlements that 
was made within the-Qr out of time that fell within 
the contract of employment. The contract of employ
ment was terminated by the applicant in the matter 
based on his regard of the respondent in the matter as 
having repudiated the contract, so it was certainly 
agreed that it was within time; the application was 
within time, as is conceded in this matter by the 
respondent. The full bench in that matter was asked
and I read here from page 2324, sir, of the decision, on 
the top left-hand column where the full bench was 
determining the following questions of law: 

Does the commission have jurisdiction to hear 
and determine the applicant's application? Does 
the commission have power to order ........ and 
owing to the applicant pursuant to the contract of 
service? 

We would say, sir, that those two questions might 
equally be asked in this matter and effectively, sir, we 
would say that the answer to both would be yes, and 
I suppose, sir, we would effectively say so for the same 
reasons, so I will go through with that. 

The fact that there was an industrial matter at the 
time the application was made-in no way does that 
cease to be an industrial matter such as the commission 
can inquire into it and deal with it. Simply because at 
a point in between the application and the attempted 
dealing with of it the relationship has terminated or 
faltered could not be supported by the decisions that 
have been referred to and that are relied on in 
themselves. We say, sir, that the answer to both 
questions framed by my friend must be yes. and that the 
commission does have jurisdiction to inquire into it and 
to remedy it in the manner sought." 
(Transcript Pages 10, 13, 16 & 17) (Emphasis Added) 

The Commission has studied at length the decisions 
referred to by the parties in these proceedings and has 
concluded from that examination that a decision of the Full 
Bench in Neville George Mountain v. Winston Gellard Pty 
Ltd trading as Winston Gellard Real Estate (Fielding A.P., 
Coleman C.C., Kennedy C.) (74 WAIG 2323) is directly 
applicable to the facts before me and therefore is to be 
adopted and applied. It is necessary therefore to cite 
extensively from that decision. 

The learned Acting President with whom Coleman C.c. 
concurred stated inter alia as follows: 

, 'In my view, the current claim is within jurisdiction. 
In all respects it fits the description of the type of claim 
referred to and envisaged by section 29(l)(b)(ii) of the 
Act. It is a claim made by an employee for a benefIt 
of the kind referred to in that subsection. When the 
claim was made, the Applicant was undeniably an 
employee and the claim seeks to recover the money 
said to be due to him under his contract of employment 
with the Respondent. Although an employee can only 
institute a claim of that nature if it constitutes an 
industrial matter, having regard to the terms of section 
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29(l)(b)(H) of the Act, it must follow that a claim by 
an employee that has not been allowed a benefit under 
his contract of employment is an industrial matter. Any 
other conclusion would render the subsection meaning
less. Section 29(1)(b) purports to identify the type of 
industrial matters which an individual employee can 
bring to the Commission and identifies such a claim as 
being one of those matters (cf: Pepler's Case at page 
14). In any event, I would have thought that such a 
claim falls within the general scope of the definition in 
section 7 of the Act of ' 'industrial matter" , as it relates 
to a person other than a teacher, as being a "matter 
affecting or relating to the ... rights, or duties ... of any 
employer or employee therein". Moreover, at the same 
time it also falls within paragraph (a) of the definition 
as being a matter relating to "other remuneration of 
employees or the prices to be paid in respect of their 
employment" . 

The nature of the claim is not altered by reason of 
the fact that since the application was lodged the 
Applicant has ceased to be an employee. It remains a 
claim relating to the rights or duties of an employer and 
employee in their capacities as such and also remains 
a matter relating to the remuneration or the price to be 
paid in respect of the employment on foot at the time 
the application was made. It might be said that the 
Applicant, no longer being an employee, no longer has 
the locus standi to bring such an application to the 
Commission. Such a conclusion would lead to the 
consequence that the expression "an employee" 
appearing in paragraph 29(1 )(b) includes a former 
employee for the purposes of subparagraph (i), but not 
for the purposes of subparagraph (H). However, in my 
view it is not necessary to consider that issue on this 
occasion, although it must be said that the observation 
of the Court in the Coles/Myer Case at page 1757 that 
"absent any industrial dispute and the claim to 
reinstate a dismissed employer (sic) the Commission 
does not have jurisdiction to deal with the common law 
contract between an ex-employer and his ex-em
ployee" denies the Commission jurisdiction to enter
tain such a claim. In my opinion, whether or not 
jurisdiction exists is to be determined on the basis of 
the circumstances in existence when the application 
was instituted, not at some later time (see: R. v. Bolton 
(1841) 1 QB 66, 74; and see too: Baldwin & Francis 
Ltd v. Patents Appeal Tribunal and Others [1959] AC 
663). At the material time, that is when the current 
application was filed, the Applicant was an employee. 

In my view, there is nothing in the cases emanating 
from Pepler's Case which compels the Commission to 
reach a different conclusion. In the Coles/Myer Case, 
the Kounis Metals Case and in Pepler's Case the 
application for relief was made at a time after the 
employment relationship had ceased and there was no 
prospect of it being restored. Thus, the current claim 
can be distinguished from -the claims considered in 
those cases, and indeed from that considered the Nappy 
Happy Case, for it too concerned a claim made after 
the termination of the employment relationship and 
without any prospect of it being restored. The 
observation of the Court in the Coles/Myer Case at 
page 1757 that the line of authority indicates "that 
there must be a continuation of an industrial relation
ship between the parties to constitute an industrial 
matter" must be read with the qualification that the 
continuation of such a relationship need only be a fact 
"at the time when the application is made". The Court 
in that case twice referred, with apparent approval, to 
the observations of Owen J in the Kounis Metals Case 
at page 19 that "unless, at the time when the 
application is made, the relationship actually exists, or 
is expected to come into existence in the future, or did 
exist and is to be restored, the key element of an 
'industrial matter' is missing". Equally, the observa
tions of the Court in the Coles/Myer Case, also at page 
1757, that "absent any industrial dispute and a claim 
to reinstate a dismissed employer (sic) the Commission 

does not have jurisdiction to deal with the common law 
contract between an ex-employer and his ex-em
ployee" does not catch this claim. In this instance, 
there is no question of the Applicant or the Respondent 
being in the relationship of ex-employer and ex
employee at the material time, rather, at the time the 
application was made they were employer and em
ployee. 

In the circumstances, the Respondent's reliance on 
the decision of the Full Bench in Nappy Happy Service 
v. The Federated Miscellaneous Workers Union of 
Australia, WA Branch (supra) is of little assistance. 
Although the Court dismissed the appeal from the 
decision of the Full Bench, it did so because it 
considered that it was now too late to overrule its 
earlier decisions rather than because of the reasoning 
in those decisions. In any event, as previously noted, 
the Nappy Happy Service v. The Federated Miscellane
ous Workers Union of Australia, WA Branch (supra) 
concerned a claim for unfair dismissal and thus the 
observations of Sharkey P and Kennedy C, on which 
the Respondent relies, relating to the Commission's 
lack of authority to deal with contractual benefit claims 
ought be seen as obiter. 

In my opinion, for the foregoing reasons, the 
Commission does have authority to entertain the claim 
now in question. In the circumstances, it is not 
necessary to consider the arguments based on apparent 
absurdities arising under section 23A of the Act as a 
consequence of reaching a different conclusion. 

Furthermore, in my opinion, the Commission has 
power to make an order of the kind sought in the 
application. That such a power exists seems self
evident from the provisions of section 29(1)(b)(ii) of 
the Act. It would be pointless to give the Commission 
power to entertain a claim in respect to denied 
contractual benefits if it was without power to make or 
to remedy that denial. In the case of monetary benefits 
found to have been denied, it is difficult to conceive of 
any other remedy other than an order for the payment 
of those benefits. As Gibbs CJ observed in Slonim v. 
Fellows (1984) 8 IR 175 at 178 "the duty to determine 
the matter necessarily carried with it the power to make 
the determination effective" and thus it was held in that 
case the authority to deal with the claim for unfair 
dismissal carried with it the power to order reinstate
ment. The authority to "deal with" any industrial 
matter section 23(1) of the Act provides also to be 
interpreted as giving the Commission power to make 
an order of the kind in question (see: David Jones (WA) 
Limited v. The Operative Painters' and Decorators' 
Union of Australia, Western Australian Branch, Union 
of Workers (1975) 55 WAIG 541 and cf Re Amadio 
(1978) 24 ALR 455, 469). 

It follows that, in my view, each of the questions 
should be answered in the affirmative. 

CHIEF COMMISSIONER COLEMAN: I have read the 
reasons for decision in draft form of His Honour the Acting 
President and for the reasons he has outlined agree that both 
questions should be answered in the affirmative." 

(74 WAIG 2324/2325) 
Applying, as earlier stated, the above reasons to the facts 

and circumstances of the present case the Commission 
concluded pursuant to Section 24 of the Act that it has 
jurisdiction to fmally determine the three applications and 
make the appropriate Orders after hearing the merit of the 
claims. 

Appearances: Mr MJ. Lourey appeared on behalf of the 
applicants. 

Mr J.N. Uphill appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Elizabeth Nydegger 

and 
Gamesland Pty Ltd t/a Movieland WA. 

No. 111 of 1994. 

COMMISSIONER J.F. GREGOR. 
8 December 1994. 

Order. 
WHEREAS on the 3rd of February 1994, Elizabeth 
Nydegger (the Applicant) applied for Orders pursuant to 
Section 29 of the Industrial Relations Act 1979, for 
reinstatement to a position which had been occupied by her 
in the employ of Gamesland Pty Ltd t/a Movieland WA; and 

Whereas on the 30th of September 1994, the Commission 
received a letter from the Applicant which advised that the 
matter had been settled; and 

Whereas in view of the settlement, the Commission has 
decided to discontinue the proceedings; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stephen Anthony Quigley 

and 
Australian Timber Products Pty Ltd. 

No. 928 of 1994. 
COMMISSIONER A.R. BEECH. 

12 December 1994. 

Reasons for Decision. 
THE COMMISSIONER: Mr Quigley was dismissed by the 
respondent from his position of sales representative on the 
7th September 1994. He had been employed in that position 
on the 17th January 1994. 

The respondent company is an importer and wholesale 
distributor of timber in Western Australia. 

The Commission heard evidence from the applicant 
himself while the evidence for the respondent was given by 
Mr Rowney its Chief Executive, and from Mr Rice, the Sales 
Marketing Manager. 

The evidence of the applicant on the one part, and of Mr 
Rice and Mr Rowney on the other, is not really in conflict 
other than as dealt with below. However, there are 
differences between them regarding the interpretation to be 
placed upon some of the events which occurred. There is 
common ground that Mr Quigley was a thorough, hardwork
ing and meticulous employee. It is the submission of the 
respondent however, that the decision to dismiss occurred 
primarily because those efforts did not generate the level of 
sales expected. Further, the decision to dismiss occurred 
after the respondent had extended Mr Quigley's trial period 
with the respondent 

Mr Quigley vigorously challenged the submission by the 
respondent that at the time of his dismissal he was still 
effectively on a trial period. Mr Quigley believes that he was 
on a six month assessment, that he had worked beyond that 
period and that the respondent is not able to rely upon any 

favourable consideration for its position which might arise 
where an employee is terminated at the end of a trial period. 

Both Mr Rice and Mr Rowney gave evidence that at the 
time they interviewed Mr Quigley for the position a three 
month trial period was mentioned. It is noteworthy that the 
letter of appointment eventually given by the respondent to 
Mr Quigley some time subsequent to his commencing work 
did not refer to any trial period. As the Commission 
commented during the course of the proceedings, one would 
expect that a provision which is professed to be a standard 
within the respondent's operations would be reflected in 
what passes for a standard letter of appointment. However 
the Commission has been left with the firm impression that 
in personnel matters the respondent has shown a remarkable 
lack of attention to detail. Its failure to mention a trial period 
in the letter of appointment is merely one example of a 
number of examples of carelessness in this regard. The 
balance of the evidence on the issue of a trial period 
however, allows the Commission to conclude that it was a 
term of Mr Quigley's employment that he would be 
employed for a trial period of three months. In doing so I 
accept the evidence of Mr Rowney and Mr Rice in this 
regard in the knowledge that a period of probation when one 
commences employment is more likely than not. 

There is more conflict between the parties however 
regarding the continuation and extension of that trial period. 
The respondent company must take a large proportion of the 
blame for this conflict. Whether a trial period was extended 
or whether the employee successfully completed the trial 
period should be a matter of fact easily able to be 
demonstrated. The employer and the relevant employee 
should each have the same understanding. That is not the 
case here. There is agreement that a meeting of the parties 
took place in early May. Mr Rowney and Mr Rice both 
maintain that the outcome of that meeting was an 
understanding that Mr Quigley's trial period would be 
examined in a further three months. Mr Quigley denies this 
part of the conversation occurred. It appears from the 
evidence of Mr Rice that the issue of the trial period was 
mentioned "informally". The inadequacy of that approach 
is amply illustrated by these proceedings. Mr Rowney's 
evidence of that meeting is that he made a point of letting 
Mr Quigley know that the respondent was not satisfied about 
the level of activity generated by Mr Quigley. He stated that 
Mr Quigley responded that it had not been long enough to 
show real results. Mr Rice's evidence regarding that meeting 
attributes a similar comment to Mr Quigley. I am persuaded 
by that evidence that Mr Quigley did understand from that 
meeting that the respondent company expected an improved 
performance from Mr Quigley. I am assisted in reaching that 
conclusion from Mr Quigley's evidence of that meeting 
where he can recall Mr Rowney discussing sales and saying 
Mr Quigley was working" damned hard" but perhaps in the 
wrong direction and that Mr Quigley also believes Mr 
Rowney stated that "it was not as if we are sitting here with 
your termination pay in our hands' " although Mr Rice does 
not recall this precise comment being said. 

I am also satisfied that a further meeting between the 
parties at which Mr Quigley's performance was discussed 
occurred at the end of June or early July. Neither Mr Rowney 
nor Mr Rice could recall the precise date of the meeting. Mr 
Quigley states that he cannot recall the meeting and states 
that his diary into which he entered notes of significant 
events, while recording that a sales meeting occurred on 7th 
July, fails to record that such a meeting occurred. Mr Rice 
gave evidence about the meeting and was cross-examined 
on it by Mr Quigley. Both Mr Rice and Mr Rowney state 
that although a further period had elapsed there had been no 
significant improvement in Mr Quigley's sales performance. 
Further, Mr Rowney gave evidence that Mr Quigley had not 
demonstrated a good understanding of the industry and the 
various levels of opportunity for sales within it. Both have 
indicated that Mr Quigley was aware of their feelings about 
the lack of sales because they recall Mr Quigley pointing out 
to them that to lay him off at this point would incur a 
financial loss to the respondent because of the six months 
already invested 'in him. Mr Rowney is clear in his evidence 
that that signified to Mr Rowney that Mr Quigley 
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understood that his level of sales was not at the level 
required by the respondent. Mr Quigley denies saying that. 

I accept the evidence of Mr Rowney. Of the three people 
who gave evidence, Mr Rowney was the least involved on 
a day to day basis. I therefore tend to prefer his evidence as 
being a more impartial recall of the events. Both Mr Quigley 
and Mr Rice were involved on a day to day basis. While I 
accept that Mr Quigley believes that he has a clear and fair 
recollection of the events for this reason I fmd Mr Rowney' s 
evidence to be more objective. 

I have concluded that the respondent believed that Mr 
Quigley was still on trial. But Mr Rice admitted that if any 
trial period had been referred to, it was done informally. The 
failure of Mr Rice and Mr Rowney to be clear about this to 
Mr Quigley is the reason why Mr Quigley now maintains 
that as his period of service exceeded any assessment period 
then he can no longer be seen as being "on trial". Mr 
Rowney agreed that communication had fallen off between 
all three of them in this matter. Throughout the events which 
have led to this application being made in the Commission 
the respondent has failed to make its position clear. Its letter 
of appointment to Mr Quigley (exhibit 2(6)) fails to mention 
any trial period, notwithstanding Mr Rice's evidence that it 
is a standard condition. Mr Rice cannot excuse this by 
stating that Mr Quigley was engaged with the assistance of 
management consultants because the letter from the man
agement consultants does not mention a trial period. Rather, 
it mentions a salary review at the end of six months. And 
the worth of that letter is questionable given the separate 
letter of appointment from Mr Rice which itself fails to 
mention even the salary review. Not only that, it was not 
given to Mr Quigley until 21/2 months after his commence
ment. The Commission understands that Mr Rice proceeded 
on leave the day after Mr Quigley commenced employment 
but the conclusion which arises from that excuse is that in 
important matters of employment, even to standard condi
tions of employment, the respondent is not able to function 
properly in the absence of Mr Rice. 

There is more. I accept Mr Quigley's evidence that on the 
23rd June Mr Rice had phoned Mr Quigley in his vehicle 
on the way to Geraldton. Mr Rice told Mr Quigley "not to 
worry about sales figures" and made other supportive 
comments to him. I accept that Mr Rice may merely have 
wished to raise the morale of Mr Quigley. Given the 
subsequent events however it is quite reasonable for Mr 
Quigley to have accepted those comments as being a sign 
that the respondent was not so dissatisfied with his services. 
Also, Mr Rice admits that he perhaps "sheltered" Mr 
Quigley during this second period. 

I have concluded therefore that the respondent is at fault 
in its failure to professionally convey to Mr Quigley 
precisely how the respondent viewed Mr Quigley. That 
conclusion is not determinative of this matter but is one of 
the issues which must be taken into consideration by the 
Commission in determining whether the legal right of the 
respondent to dismiss Mr Quigley has been exercised so 
harshly or oppressively against him as to amount to an abuse 
of that right. 

On the 20th July Mr Quigley informed the respondent of 
his desire to go into hospital for the purpose of remedying 
a pre-existing back complaint. I accept that permission was 
given by the respondent for good and proper reasons. 
Although it was a busy period and, at least so far as the 
respondent was concerned, Mr Quigley had not reached its 
expectations, the respondent believed it was unreasonable 
to refuse Mr Quigley's request. The Commission can find 
no fault with that decision, nor indeed with the fact that 
gestures of "good luck" and "best wishes" were genuinely 
meant. Indeed, it could hardly be otherwise. 

It was during the period of Mr Quigley's convalescence 
that the decision was taken by Mr Rowney to terminate Mr 
Quigley's services. Before dealing with the reasons for the 
termination it is appropriate to comment upon the timing of 
the dismissal. Mr Quigley is aggrieved that he was 
dismissed before he returned to work and during a period 
of convalescence. As Mr Rice commented. it had overtones 
of "kicking a person while he is down". 

In deciding whether a dismissal is fair or unfair the 
Commission will have regard for the manner in which the 
dismissal was carried out. It is however, only one of all of 
the factors to be taken into account. In these circumstances 
I am not persuaded that the manner of dismissal leads to a 
fmding of unfairness. The better view, in my opinion, is that 
once an employer has reached the decision to terminate an 
employee then it is in the interests of all concerned, overall, 
for that decision to be conveyed to the employee as soon as 
practicable. What is practicable will vary from circumstance 
to circumstance. However once the respondent company had 
decided to terminate Mr Quigley's employment then I 
believe it acted properly in doing so straight away. 

As to the reasons for the dismissal, the respondent has 
stated that it had been dissatisfied with the level of Mr 
Quigley's sales, especially in the context of the trial period 
which has already been referred to earlier in these reasons. 
The determinative factor from the point of view of the 
respondent company was the receipt by it on the 30th August 
1994 (per exhibit 5) of a medical certificate that Mr Quigley 
might not be returning to work until the 16th October, one 
month longer than the agreed absence of one month. This 
caused Mr Rice and Mr Rowney to conclude that overall, 
Mr Quigley's employment for the last eight months had not 
"worked out", that it was proving unlikely that Mr 
Quigley's sales performances would improve and the 
decision which they came to was that Mr Quigley's 
employment would be terminated. 

In this matter the onus is upon Mr Quigley to prove that 
his dismissal was unfair. Not without some difficulty I have 
reached the conclusion that the dismissal of Mr Quigley was 
not an example of the legal right of the employer being 
exercised so harshly or oppressively against the employee 
as to amount to an abuse of that right. The evidence from 
Mr Rice and Mr Rowney is that Mr Quigley's sales 
performance did not achieve the expected levels. There is 
no argument that Mr Quigley worked hard and made the 
efforts required. However the evidence of the respondent 
that those efforts did not result in the required level of sales 
has been made out. To the extent that Mr Quigley 
cross-examined both Mr Rice and Mr Rowney on his sales 
performance their evidence was unshaken. The Commission 
was provided with a graph (exhibit 5) which compared Mr 
Quigley's sales with the respondent company's overall 
performance. The sales are also able to be compared with 
the period from July 1993 until Mr Quigley's appointment. 
Although Mr Quigley was critical of the graph its content 
was not portrayed by the evidence as inaccurate. It does 
show that Mr Quigley's sales did not match the increasing 
performance of the respondent. I find therefore that the 
graph confirms the respondent's evidence. 

I also accept Mr Rice's evidence that at times he was 
frustrated at Mr Quigley's lack of knowledge of how the 
industry was structured. It seemed wrong to Mr Rice that it 
had to be explained again to Mr Quigley after four months 
of employment. Mr Rice was of the opinion that Mr Quigley 
was "still not coming to grips with W.A.'s timber trade". 
This evidence is consistent with Mr Quigley's own evidence 
that there was a lot that he needed to know about the 
business. Mr Quigley believed that there was "a lot I wasn't 
being told" but to some extent the exhibits tendered by Mr 
Quigley of the diagrams drawn by Mr Rice argue against 
that belief. Where there is evidence that conflicts in this 
regard I generally prefer the evidence of Mr Rice because 
of his greater knowledge of the operations of the respondent. 
Further, I accept that overall Mr Rice acted in a manner 
intended to be supportive of Mr Quigley. He wanted Mr 
Quigley's employment to succeed. I am therefore more 
ready to accept his comments which are critical of Mr 
Quigley's knowledge as being reasonably objective. 

Similarly, although there were not formal warnings I tend 
to accept that Mr Quigley was aware of the need to improve 
his sales. Mr Rice is adamant about this and I accept his 
evidence generally. I also accept Mr Rowney's evidence on 
this point. In addition to the comments made before about 
Mr Quigley's awareness I also note Mr Quigley's evidence 
of the "pressure" being on in June and that he might even 
have considered leaving but for his family, although it was 
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at this point that Mr Rice telephoned with his supportive 
comments. But I do not believe the comments made by Mr 
Rice to try to encourage Mr Quigley masked that need 
entirely because Mr Quigley was employed as a sales 
representative and his job was to generate sales at a volume 
satisfactory to the respondent 

It is apparent to the Commission that many of the issues 
relied upon by Mr Quigley and which justify to him his 
feelings of unfairness have come from issues which could 
have been better handled by the respondent company. As 
such, they are not necessarily a reflection upon Mr Quigley 
himself. Indeed, the Commission finds on the evidence that 
Mr Quigley is a most proper and scrupulous person. In being 
critical of the respondent I do accept evidence that the 
respondent company tried in a number of respects to act in 
what the respondent company considered were Mr 
Quigley's best interests. This is evident in the decisions to 
allow more time for Mr Quigley's sales to improve, in 
attempting to re-assure him and improve his morale during 
this period and in approving some leave of absence for him 
to go into hospital. I include the fact that the respondent 
formally gave as reason for termination Mr Quigley's prior 
back complaint rather than stating the true reason. As Mr 
Quigley acknowledged this was an advantage to both him 
and the respondent. 

Even if Mr Quigley had been able to persuade me that the 
dismissal was unfair, it would not necessarily follow that the 
Commission would have re-instated Mr Quigley. There is 
evidence which Mr Quigley did not attack that the position 
in which he had been engaged no longer exists. The 
respondent decided not to fIll the position held by Mr 
Quigley but rather abolish it. Much of the work involved 
devolved to Mr Rice and in turn some of Mr Rice's work 
was taken from him. That may have made an order of 
re-instatement impractical. 

For those reasons the application will be dismissed. 

Appearances: The applicant on his own behalf. 

Mr M. Jensen on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stephen Anthony Quigley 

and 

Australian Timber Products Pty Ltd. 

No. 928 of 1994. 

COMMISSIONER A.R. BEECH. 

12 December 1994. 

Order. 

HAVING heard Mr S. Quigley on his own behalf as the 
applicant and Mr M. Jensen on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders-

That the application be dismissed. 

[L.S.] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Matters arising out 01-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch 

and 
Western Australian Government Railways Commission. 

No. C 478 of 1994. 

COMMISSIONER C.B. PARKS. 

14 December 1994. 

Direction. 
WHEREAS the Australian Railways Union of Workers 
(Western Australian Branch) (the Union) fIled in the 
Commission, on 2 December 1994, an application request
ing that an urgent conference be convened by the Commis
sion; and 

Whereas on 14 December 1994 the Commission con
vened a conference pursuant to s.44 of the Industrial 
Relations Act 1979; and 

Whereas the Commission has been informed at the 
aforementioned conference that the Hon. Minister for 
Transport announced in November 1994 that the Western 
Australian Government Railways Commission (the 
WAGRC) is to introduce security related staffmg measures 
directed at passenger safety; and 

Whereas the WAGRC has notified sections of its 
workforce that the introduction of the announced security 
measures will affect the terms and conditions of employ
ment for a substantial number of employees and will, for 
others, result in their redeployment or loss of employment; 
and 

Whereas the Commission is informed by the Union that 
several requests to the WAGRC for additional and more 
detailed information in relation to the anticipated effects of 
the announced measures, have not been fruitful; and 

Whereas the Commission is informed that the Union, and 
other unions will, on 14 December 1994, present to the Hon. 
Minister for Transport a combined proposal which it is said 
will achieve increased security measures with minimal 
adverse effect upon employees; and 

Whereas the WAGRC provided limited oral responses to 
five specific questions posed by the Union in the Schedule 
to its application for a conference; and 

Whereas the Commission, being satisfied that the 
WAGRC has not, in relation to Clause 2B.-StructuraI 
Efficiency and Clause 6A.-Introduction of Change of the 
Railway Employees Award No. 18 of 1969, as amended-

(a) fully satisfied the obligations expressed in such 
clauses, nor 

(b) acted without reservation to satisfy the spirit and 
purpose of such clauses. 

Now therefore the Commission, not having been advised 
that information of the nature referred to in the aforemen
tioned clauses is likely to be inimical to the interests of the 
WAGRC if disclosed to its employees, or to the Union, 
pursuant to the powers conferred upon the Commission 
under the Industrial Relations Act 1979 hereby directs-

That the Western Australian Government Railways 
Commission provide to the Australian Railways Union 
of Workers (Western Australian Branch), in writing-

(1) no later than 31 December 1994; 

(a) A response to the 5 questions posed in 
the Schedule to the application of the 
aforementioned Union, fIled 2 Decem
ber 1994, and posed to the Western 
Australian Government Railways Com-
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mission at the s.44 conference held on 
14 December 1994; and 

(b) Information of the nature necessary to 
satisfy the obligations, both express and 
implied, placed upon the Western Aus
tralian Industrial Relations Commission 
according to the intent and purpose of 
clauses 2B.-Structural Efficiency and 
6A.-Introduction of Change, of the 
Railway Employees Award No. 18 of 
1969, as amended; and 

(2) Subsequent to 31 December 1994, where 
there is any change to the information 
provided in compliance with (1) hereof, that 
changed information as and when it occurs. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and 

Woodworkers Union of Australia 
Western Australian Branch and 

The Western Australian Builders' 
Labourers, Painters and Plasterers 

Union of Workers 

and 

Executive Director of the 
Building Management Authority 

No. C 482 of 1994. 

COMMISSIONER A.R. BEECH. 

9 January 1995. 

Order. 

WHEREAS the applicant unions have informed the Com
mission that the respondent has given notice of an intention 
to cease the payment of certain allowances to employees 
members of or eligible to be members of the applicants 
employed by it; 

And whereas at conference proceedings the Commission 
determined that the allowances in question have been paid 
to the employees for a number of years; 

And whereas at conference proceedings the parties 
accepted that they would enter into negotiations in an 
endeavour to reach an agreement between them over this 
issue, and failing that to resolve the matter by arbitration; 

And whereas the Commission is of the opinion that an 
order should issue to maintain the status quo pending that 
process; 

Now therefore, I the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, pursu
ant to the powers conferred on me under the Industrial 
Relations Act 1979, hereby order-

1. That the Executive Director of the Building 
Management Authority shall not cease to pay to 
any employee a member of or eligible to be a 
member of the applicant unions, allowances 
which were treated as permanent allowances 
whether applied consistent with the award or not; 

2. That this Order shall continue to apply until 
agreement is reached between the parties in any 
particular case or until the Commission deter
mines the matter pursuant to s.44(9) of the 
Industrial Relations Act 1979; 

3. That any party has liberty to apply to vary the 
terms of this Order upon giving notice to the other 
parties of its intention so to do. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Co-Operative Bulk Handling Limited 

and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Metals and Engi

neering Workers' Union-Western Australia 

No. C 502 of 1994. 

COMMISSIONER c.B. PARKS. 

28 December 1994. 

Order. 

WHEREAS the applicant filed in the Registry of the 
Commission on 16 December 1994 an application request
ing that an urgent conference be convened between the 
parties named herein; and 

Whereas the Commission convened a conference pursu
ant to s44 of the Industrial Relations Act 1979 on 16 
December 1994; and 

Whereas the Commission was informed at the aforemen
tioned conference that the maintenance workforce of the 
applicant, located at K winana and Albany, are engaged in 
industrial action accompanied by picketing of the appli
cant's operations; and 

Whereas the action taken by the maintenance workforce 
is likely to seriously and adversely affect the harvesting, 
transport, storage and export of grain; 

Now therefore the Commission being satisfied that it is 
necessary in the public interest and to allow the dispute 
between the parties to follow a conciliatory process hereby 
orders-

1. That the maintenance workforce of the applicant, 
wherever situated in the State; 

(a) engaged in industrial action shall cease such 
action forthwith; and 

(b) shall not commence, or recommence indus
trial action relating to issues identified in the 
s44 conference held on 16th December 1994. 

2. That tradespersons of whatever trade shall assist 
those of any other trades in relation to cell 
cleaning gear until at least 31 January 1995 on a 
'no prejudice' basis. 

3. That the manning change indicated for 18 Decem
ber 1994 in Appendix 1. of the Enterprise 
Bargaining Agreement No. AG 8 of 1994 not be 
implemented before 31 January 1995. 

4. That before 31 January 1995 the parties named 
herein shall meet and endeavour to resolve the 
matters in issue between them and that if there be 
matters relating to safety they shall be expressly 
identified. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 

Stegbar Pty Ltd. 

No. C 383 of 1994. 

SENIOR COMMISSIONER 0.0. HALLIWELL. 

14 December 1994. 

Order. 

WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 6th day of October, 1994 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas, the parties were in dispute over the extension 
of an existing Enterprise Bargaining Agreement; and 

Whereas after hearing the parties in conference, the 
Commission, as presently constituted, issued orders, by 
consent in this matter on the 10th day of October, 1994 and 
on the 2nd day of November, 1994 extending the term of AO 
53 of 1993 to facilitate negotiations towards a new 
Enterprise Bargaining Agreement; and 

Whereas, the parties have had negotiations and have now 
reached an agreement as to the terms for a new Enterprise 
Bargaining Agreement; and 

Having heard, in a hearing before the Commission on the 
14th day of December, 1994, Mr J. Fiala on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) and Mr M. Borlase on 
behalf of the respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders-

(1) That the Agreement to be known as the Stegbar 
Pty Ltd (Wangara WA) Enterprise Bargaining 
Agreement 1995 No. C 383 of 1994 as set out in 
the Schedule attached hereto is hereby registered 
as an Enterprise Bargaining Industrial Agreement 
pursuant to Section 41 of the Industrial Relations 
Act 1979, from the beginning of the fIrst pay 
period to commence on and from the 14th day of 
December, 1994. 

(2) That this Agreement shall replace the Stegbar Pty 
Ltd (Wangara WA) Enterprise Bargaining Agree
ment 1993, Agreement No. AO 53 of 1993. 

(3) That the Schedule, which is private to the parties, 
is sealed on the Commission's fIle and is available 
for perusal only with the permission of the 
Commission and the parties. 

[L.S.] 
(Sgd.) O.G. HALLIWELL, 

Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union
Western Australian Branch and 

Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 

and 

ACI Australian Olass Manufacturing Co. 

No. C 470 of 1994. 

Australian Olass Manufacturers Co. Perth, 
Maintenance Trades (Enterprise Bargaining) 

Agreement 1994 

SENIOR COMMISSIONER 0.0. HALLIWELL. 
8 December 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 2nd day of December, 1994 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas the parties were in dispute over the operative 
date and term to apply to an enterprise agreement between 
the parties in the maintenance trades operations of the 
respondent; and 

Whereas, the parties have had discussions on the disputed 
areas and have now reached agreement; and 

Whereas, a hearing was convened before the Commission 
on the 8th day of December, 1994; and 

Having now heard Mr K. Peckham on behalf of the Metals 
and Engineering Workers' Union-Western Australian 
Branch, Mr 1. Fiala on behalf of the Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 
Australian Branch) and Mr I. McCarthy on behalf of the 
respondent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders-

That the following schedule titled the Australian 
Glass Manufacturers Co. Perth, Maintenance Trades 
(Enterprise Bargaining) Agreement 1994, signed for 
me for identifIcation, be registered as an Enterprise 
Bargahling Industrial Agreement to take effect on the 
fIrst pay period commencing on or after the 8th day of 
December, 1994. 

[L.S.] 
(Sgd.) O.G. HALLIWELL, 

Senior Commissioner. 

Schedule. 

I.-Title. 

This Agreement shall be known as the 'Australian Glass 
Manufacturers Co. Perth, Maintenance Trades (Enterprise 
Bargaining) Agreement 1994'. 

2.-Arrangement. 

1. Title 
2. Arrangement 
3. State Wage Principles 
4. Application of Agreement 
5. Parties Bound 
6. Date and Period of Operation and Review 
7. Relationship to Parent Award 
8. Single Bargaining Unit 
9. Background 

10. Wage Increases 
11. Agreed Measures to Achieve Gains in Productiv

ity, EffIciency and Aexibility 
12. Objectives of this Agreement 
13. Contractors, Casual or Thmporary Labour 
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14. Avoidance of Industrial Disputes 
Signatories 
Appendix "A" 
Appendix "B" 
Appendix "C" 
Appendix "D" 
Appendix "E" 

3.-State Wage Principles. 
(1) It is a condition of this Agreement that there shall be 

no extra claims made, award or over award, for the life of 
this Agreement except when consistent with a national wage 
decision which is ultimately endorsed by the Western 
Australian Industrial Relations Commission. 

(2) The parties to the Agreement shall be bound by the 
terms of the Agreement for its duration. 

(3) The parties to the Agreement shall oppose any 
applications by other parties to be joined to this Enterprise 
Agreement. 

(4) The terms of this Agreement will not be used to 
progress or obtain similar arrangements or benefits in any 
other enterprise. 

(5) No provisions in this Agreement shall operate to cause 
any employee a reduction in ordinary time earnings, or to 
cause a departure from the standards of the Western 
Australian Industrial Relations Commission in regard to 
hours of work, annual leave with payor long service leave 
with pay. 

4.-Application of Agreement. 
This Agreement shall apply at the establishment of 

Australian Glass Manufacturers Co.-Perth, and the inci
dence of this Agreement shall be as prescribed by Clause 
5.-Parties Bound. 

5.-Parties Bound. 
This Agreement shall be binding upon: 

(1) The persons employed by the Company who are 
members of or eligible to be members of the 
organisation referred to in subclauses (2) and (3) 
hereof, are covered by the terms and conditions. 

(2) The Metals and Engineering Workers' Union
Western Australian Branch. 

(3) The Australian Electrical, Electronics, Foundry 
and Engineering Union (Western Australian 
Branch). 

(4) Australian Glass Manufacturers Co. Perth, 35 
Baile Road, Canning Vale, Western Australia, 
6155, (The Company). 

6.-Date and Period of Operation and Review. 
(1) This Agreement shall operate from the commence

ment of the first pay period beginning on or after the 1st 
November, 1994 and shall remain in force until 30th 
October, 1996. 

(2) Discussions relating to the renewal of this Agreement 
shall commence no later than six months prior to the expiry 
of this Agreement. 

(3) The parties will review achievements and progress of 
the implementation of this Agreement during the course of 
its operation. 

7.-Relationship to Parent Award. 
This Agreement shall be read and interpreted wholly and 

in conjunction with the Metal Trades (General) Award 1966 
No. 13 of 1965-Part 1. 

Where there is an inconsistency between this Agreement 
and the parent Award, this Agreement shall prevail to the 
extent of the inconsistency. 

8.-Single Bargaining Unit. 
The employees covered by this Agreement are engaged 

in maintenance work at this enterprise and the formation of 
this Agreement has been achieved through consultation and 
negotiations through the Consultative Committee structure. 

9.-Background. 
(1) The parties to this Agreement referred to in Clause 

5.-Parties Bound, hereof see this Enterprise Bargaining 
Agreement as an on-going program of restructuring and 
consolidation of Structural Efficiency Principles, introduced 
as a result of the 1989 State Wage Case decision. 

(2) Fundamental to maintaining results already achieved 
and to further commit the parties to continuing process of 
Structural Workplace reform, the following agreed initia
tives have been put in place: 

C8 

(1) 

(a) A properly constituted Consultative and Training 
Committee has been established to implement and 
monitor both on-the-job and accredited training 
and to develop skill-based career paths for all 
employees of Australian Glass Manufacturers Co. 
covered by this Agreement. 

(b) An on-going career structure that will develop and 
provide employees with an understanding of 
productivity, efficiency and qUality. Furthermore, 
encourage a team work environment that will 
allow employees to be part of and take responsi
bility in respect to the outcomes of the process. 

(c) Regular meetings of the Consultative Committee 
have resulted in information sharing and problem 
solving being instrumental to greater understand
ing and tolerance between the Company and its 
employees. 

IO.-Wage Increases. 

Column I Column 2 Column 3 
Weekly Weekly Weekly 

Qassification Current Wage New Wage New Wage New 
Rate of Increase Rate Increase Rate Increase Rate 
Pay $ (4%) (2%) (2%) 

Engineering 
Tradesperson Spe· 
cial Qass Level-I 

500.90 20.00 520.90 10.40 531.30 10.60 541.90 

C6 
Advanced Engi. 568.20 22.70 590.90 11.80 602.70 12.10 614.80 
neering 
Tradesperson Spe-
cial Class Level-I 

Service Increments 
6 Months 9.60 .40 10.00 .20 10.20 .20 10.40 

12 Months IO.SO .40 10.90 .20 11.10 .20 11.30 

18 Months 10.90 .40 11.30 .20 II.SO .20 11.70 

(2) The wage increase appearing in subclause (1) hereof 
shall be payable as follows: 

(a) The increase in Column 1 shall be paid from the 
first pay period commencing on or after the 1st 
November, 1994. 

(b) The increase appearing in Column 2 will be paid 
on a date agreed by the parties to this Agreement 
provided that the specific measures detailed in 
Clause I I.-Agreed Measures To Achieve Gains 
In Productivity, Efficiency and Flexibility of this 
Agreement are being implemented but in any 
event the wages shall not be payable earlier than 
1st July, 1995. 

(c) The increase appearing in Column 3 will be paid 
on the same basis as subclause (b) above except 
the increase will not be payable earlier than 1st 
February, 1996. 

ll.-Agreed Measures to Achieve Gains in Productivity, 
Effiency and Flexibility. 

(1) CONTINUOUS IMPROVEMENT 
The parties to this Agreement acknowledge that if 

Australian Glass Manufacturers Co.-Perth is to achieve 
operational arrangements consistent with world best practice 
it will be essential for continuous improvements to be made 
in quality. plant effectiveness and customer service and 
plant health and safety practices. 

(2) TRAINING 
(a) Australian Glass Manufacturers Co.-Perth is com

mitted to the development of a training program that will 
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provide both internal on-the-job training and externally 
provide training in order to fulftl the following require
ments: 

(i) Meet the current and planned human resources 
skill needs of the plant 

(ii) Be appropriate to the size, structure and nature of 
the operation of the plant. 

(Ui) Meet the need to develop vocational skills 
relevant to the plant through in-house training and 
through courses conducted by accredited educa
tional institutions and providers. 

(iv) The implementation of a plant training program 
is a key element in meeting the express commit
ments of the parties to the Agreement particularly 
with the continuing emphasis of the use of state 
of the art production technology and computerised 
systems. 

(v) The parties to this Agreement are committed to 
the need for a more highly skilled and flexible 
workforce that provides employees with access to 
more varied, fulftlling and better paid jobs. 

(b) Nominated courses approved by Training Committee: 
(i) where the Training Committee recommends that 

an individual should undertake additional training, 
that training shall be carried out without loss of 
ordinary time earnings. 

(c) The following will apply to employees wishing to 
undertake Company sponsored training: 

(i) employees must apply for the course via a written 
application to the Training Committee; 

(ii) if the course is available during the employee's 
normal work hours, then unless extenuating 
circumstances exist, the employee should attend 
the course during this time; 

(iii) if it is mutually agreed between the Company and 
the employee, the employee's normal working 
hours may be varied within the normal spread of 
hours in order to include course lecture times 
during his/her normal hours; 

(iv) if it is not possible to vary the employee's hours, 
then the employee who undertakes the course 
outside of normal working hours will be paid 
ordinary rates of pay for the actual time spent 
undertaking the course; 

(v) employees will only receive normal rates of pay 
for training. The Company will not pay shift or 
other penalties for courses undertaken outside of 
normal hours; 

(vi) employees who receive paid training leave will be 
required to submit to their Supervisor, on the next 
working day following the course, written evi
dence from the relevant training institution con
ftrming his/her attendance at the course; 

(vii) any costs associated with standard fees for 
prescribed course and prescribed textbooks (ex
cluding those textbooks which are available in the 
Company's technical library) incurred in connec
tion with the undertaking of training will be 
reimbursed by the Company upon proof of 
satisfactory progress. The Training Committee 
will monitor satisfactory progression of each 
employee undertaking approved training; 

(viii) travel costs (and accommodation if applicable) 
incurred by an employee undertaking approved 
training which exceed those normally incurred in 
travelling to and from work will be reimbursed by 
the Company. 

(3) KEY PERFORMANCE INDICATORS (pRODUC
TION & CUSTOMERS) 

It has been agreed between the parties to this Agreement 
that Key Performance Indicators (K.P.I. 's) will form the 
basis for monitoring the performance of the plant for the 
purposes of this Agreement. These indicators will be utilised 

as a source to provide information to the workforce for 
discussion and improvement in areas that are identifted. 

The speciftc K.P.I. 's shall include the following: 

(i) Customer Complaints 
(ii) Quarantine Ware 

(iii) % Pack to Melt 
(iv) Job Change Times 
(v) Down Time 

(See Appendix A) 

This will involve the establishment of a structured process 
through the Consultative Committee whereby performance 
indicator results are communicated to the workforce and 
corrective action taken as deemed necessary. 

(4) MOULD MAINTENANCE SHIFT RELIEF 

The parties agree that shift relief coverage for the Mould 
Maintenance Department will be covered by a tradesperson 
being transferred from another Maintenance Department for 
the required period. 

The shift relief will be provided for situations to cover 
annual leave and other prolonged periods. (eg: Long Service 
Leave, Sick Leave and Workers Compensation.) 

Coverage will be provided on the basis of more than ftve 
(5) days. 

(5) PAYMENT OF WAGES BY ELECTRONIC FUNDS 
TRANSFER 

It is agreed by the parties that in order to provide for 
improved efftciencies in payroll administration and security, 
all employees currently paid by cash will transfer to the 
method of Electronic Funds Transfer with the commence
ment of this Agreement. (See Appendix "B"-E.F.T.). 

(6) IMPROVE SHIFT COVERAGE (ELECTRICIANS) 
The parties acknowledge that the present two person 

afternoon shift roster system worked by the Electricians no 
longer meets the operational needs of the plant 

In order to overcome this operational inadequacy, the 
parties agree that a new shift roster system will be 
implemented and manned from the existing plant electri
cians. The agreed new shift roster arrangement will come 
into operation with the commencement of this Agreement. 
(See Appendix "C"-New Shift Roster). 

(7) IMPROVE JOB CHANGE PLANNING & CO
ORDINATION IN THE COLD END 

It is agreed by the parties that Shift Electricians will 
participate in the completion of job changes at the cold end, 
principally on inspection equipment. 

(8) FLEXffiILITY OF THE SPREAD OF ORDINARY 
HOURS 

In order to contribute to improved plant efftciency the 
parties agree to a more effective use in the working of the 
spread of ordinary hours currently provided for between 
6.00arn and 6.00pm. 

An instance in this point would be during job change 
activity, the required employees will work ordinary hours 
between 6.00am and 2.3Opm. 

Should the need arise due to operational requirements to 
work overtime beyond 2.3Opm such employee/s shall be 
asked by the respective Supervisor to work overtime. 

(9) FLEXffiILITY BETWEEN MAINTENANCE DE
PARTMENTS 

The parties agree to implement a system whereby fully 
trained and skilled trades employees can be transferred 
between Maintenance Departments to cover for the follow
ing situations: 

• Annual Leave; 

• Sick leave; 
• Prolonged Periods (Workers Compensation etc.); 

• Peak Periods. 
In the case of annual, sick leave and prolonged periods 

a minimum of one week would apply. 
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The peak periods would apply to circumstances of peak 
overload situations and be detennined by the Department 
Manager. This arrangement will apply to day employees. 

(10) MULTI-SKll...LING 

It is agreed by the parties that tradespersons perfonn on 
occasions some multi-skilling in various areas of the plant. 
These multi-skilling activities include welding. painting. 
fabrication, brickwork/masonry and miscellaneous cleaning 
functions. 

(11) FLEXIBll...ITY BETWEEN METAL TRADES & 
GLASS WORKERS (HOT AND COLD END) 

111 order to address the situation of creating an environ
ment whereby Metal Trades and Glass Workers work in 
harmony on nominated duties during job changes, discus
sion will continue through the Consultative Committees. 

(12) ELECTRICAL RESTRICTED LICENCE FOR 
MECHANICAL TRADE 

The parties undertake to explore opportunities when both 
unions at the state level reach agreement on the tenns of 
application, with a view to broadening. the skill base of 
mechanical tradesperson to gain prescribed electrical skills 
by way of the attainment of Electrical Restricted licence. 

@ The following items fonn part of the agreed 
measures in productivity, efficiency and flexibility 
as listed in the previous E.B.A. 

(13) FLEXIBll...ITY OF MEAL BREAKS 

It is agreed that the day work electricians may be required 
to work as the need arises up to six hours without a meal 
break and such work shall be perfonned at ordinary rates of 
pay to cover the period the shift electrician is not in 
attendance between Monday to Friday. The provisions of the 
Metal Trades (General) Award 1966 No. 13 of 1965, Clause 
13.-Hours. subclause (t)(v) shall not apply. 

(14) SUGGESTION BOOK 

It has been agreed that a system will be introduced for 
ideas and suggestions to be submitted in relation to matters 
that will contribute towards the improvement in productivity 
and/or cost reduction for the plant. 

(15) MOULD MAINTENANCE DEPARTMENT 

It is agreed between the parties that in order to enhance 
the flexibility of working hours within the ordinary spread 
of hours in the Mould Maintenance Department. a new shift 
roster system will be implemented. A copy of the new shift 
roster arrangement is detailed and fonns Appendix "D" to 
this Agreement. 

(16) PRODUCTION MAINTENANCE DEPARTMENT 

(a) It is agreed that during day work ordinary hours 
between Monday to Friday the following shall apply: 

(i) fitters will mount mould side equipment during 
planned job changes. If insufficient fitters availa
ble, assistance will be given by Glass Workers to 
carry out these duties; 

(ii) in situations described in (i) above, if take-outs 
require change this will be carried out by the shift 
fitter. 

(17) ANNUAL LEAVE COVERAGE 

When Staff Supervisors are absent for prolonged periods 
(e.g. Annual Leave, Long Service Leave, etc) and coverage 
is required by Management, Leading Hands appointed as 
Acting Supervisors for the said period will be utilised in 
both functions. Payment will be in accordance with the 
Metal Trades (General) Award 1966 No. 13 of 1965, Clause 
7.-Higher Duties. 

12.-Objectives of this Agreement. 

The parties to this Agreement are committed to a process 
of change which will provide identifiable improvements in 
efficiency and productivity in Glass Container production at 
Australian Glass Manufacturers Co.-Perth. 

The parties are committed both in the short and long tenn 
in developing the objectives for the Enterprise. The issues 
included in this process are: 

e Improved Quality Control 
@ Flatter Management Structures 
e Self Autonomous Work Groups 
., Export Plan 
e Marketing Plans 
., Customer Focus 

13.-Contractors, Casual or Thmporary Labour. 

The utilisation of Contractors, Casuals or Thmporary 
Labour will be discussed with a member/s of the Consulta
tive Committee on each occasion of a proposal to utilise a 
contractor. 

(1) Details of the type of activity involved and number 
required will be advised prior to the commencement of such 
work taking place. 

(2) In the event of agreement not being reached in a 
particular situation, the parties agree to follow the process 
set out in Clause 14.-Avoidance of Industrial Disputes. 

14.-Avoidance of Industrial Disputes. 

The parties to this Agreement shall observe the procedure 
set out under Clause 34.-Avoidance of Industrial Disputes 
in the Metal Trades (General) Award 1966 No. 13 of 1965. 

(1) The objective of the procedure shall be to promote the 
resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation; and to avoid interruption to the perfonnance 
of work and the consequential loss of production and wages. 

(2) The following principles shall apply: 

(a) Depending on the issues involving, the size and 
function of the plant or section of the plant, a 
procedure involving up to four stages of discus
sion shall apply. These are: 

(i) discussions between the employee/s con
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions between the employee/s con
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the state branch of the union(s) concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(State Secretary) and the senior management 
representative(s ); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus
sions. At least seven days should be allowed for 
all stages of the discussions to be fmalised. 

(e) Emphasis shall be placed on a negotiated settlement. 
However, if the negotiation process is exhausted 
without the dispute being resolVed, the parties shall 
jointly or individually refer the matter to the Westem 
Australian Industrial Relations Commission for 
assistance in resolving the dispute. 

(t) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the perfonnance of work while the 
procedures or negotiation and conciliation are 
being followed. 
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(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

Signatories. 

For and on behalf of the ACI R. KEILL 
Operations Pty Ltd (Trading as Aus-
tralian Glass Manufacturers-Perth) IAN McCARTHY 

For and on behalf of the Metals and J. SHARP-COL-
Engineering Workers' Union- LETT 
Western Australian Branch 
For and on behalf of Australian J.D. FIALA 
lectrical, Electronics, Foundry and 
Engineering Union (W.A. Branch) 
Dated this 7th day of December, 1994 

Appendix "A". 

KEY PERFORMANCE INDICATORS 

(i) CUSTOMER COMPLAINTS 

Complaints raised by customers for defective containers 
or defective packaging. 

(ii) QUARANTINE WARE 

Containers that are held for re-evaluation and/or resort. 

(iii) % PACK TO MELT 

Ratio of tonnes melted through the furnace versus tonnes 
packed for the customer. 

(iv) JOB CHANGE TIMES 

Total time taken to change from one customer job to a 
different customer job (container). This is measured from 
last container packed to new container commenced packag
ing. 

(v) DOWNTIME 

Any section of the machines or equipment that prevents 
containers to be packed as a result of break-downs. 

Appendix "B". 

PAYMENT OF WAGES BY ELECTRONIC FUNDS 
TRANSFER (E.F.T.) 

The Company will include an amount of $20.00 per 
annum paid direct into the hourly rate for all existing 
employees. 

As agreed, this payment will be paid as an initial once off 
payment into the hourly rate at the commencement of 
E.F.T., and will continue to be included in the hourly rate 
in the future. 

Appendix "C". 

SHIFT ELECTRICAL ROSTER 
MONDAY NIGHT SHIFT AYr SHIFT OFF OFF 
TUESDAY NIGHT SHIFT AYr SHIFT OFF OFF 
WEDNES- NIGHT SHIFT AFf SHIFT OFF OFF 
DAY 
THURSDAY NIGHT SHIFT AFf SHIFT OFF OFF 
FRIDAY OFF AYr SHIFT OFF NIGIIT 

SHIFT 
SATURDAY OFF OFF AYr SHIFT NIGIIT 

SHIFT 
SUNDAY OFF OFF AFf SHIFT NIGIIT 

SHIFT 
40 50 20 30 

MONDAY OFF NIGIIT AYr SHIFT OFF 
SHIFT 

TUESDAY OFF NIGIIT AFf SHIFT OFF 
SHIFT 

WEDNES- OFF NIGIIT AYr SHIFT OFF 
DAY SHIFT 
THURSDAY OFF NIGIIT AYr SHIFT OFF 

SHIFT 
FRIDAY NIGHT SHIFT OFF AFf SHIFT OFF 
SATURDAY NIGHT SHIFT OFF OFF AYr SHIFT 
SUNDAY NIGHT SHIFT OFF OFF AYr SHIFT 

30 40 50 20 

MONDAY OFF OFF NIGIIT AYr SHIFT 
SHIFT 

TUESDAY OFF OFF NIGIIT AYr SHIFT 
SHIFT 

WEDNES- OFF OFF NIGHT AYr SHIFT 
DAY SHIFf 
TIlURSDAY OFF OFF NIGHT AYr SHIFT 

SHIFf 
FRIDAY OFF NIGIIT OFF AYr SHIFT 

SHIFT 
SAroRDAY AFf SHIFT NIGIIT OFF OFF 

SHIFT 
SUNDAY AFfSHIFT NIGIIT OFF OFF 

SHIFT 
20 30 40 50 

MONDAY AFfNIGIIT OFF OFF NIGIIT 
SHIFT 

TUESDAY AYrNIGIIT OFF OFF NIGIIT 
SHIFT 

WEDNES- AFfNIGIIT OFF OFF NIGIIT 
DAY SHIFT 
THURSDAY AFf NIGIIT OFF OFF NIGIIT 

SHIFT 
FRIDAY AFf NIGIIT OFF NIGIIT OFF 

SHIFT 
SATURDAY OFF AFf SHIFT NIGHT OFF 

SHIFf 
SUNDAY OFF AFf SHIFT NIGIIT OFF 

SHIFT 
50 20 30 40 

AfTERNOON SHIFT-1130 HOURS TO 2130 HOURS 
NIGHT SHIFf-2I30 HOURS TO 0730 HOURS 

MONDAY 
TUESDAY 
WEDNESDAY 
THURSDAY 
FRIDAY 
SATURDAY 
SUNDAY 

MONDAY 
TUESDAY 
WEDNESDAY 
THURSDAY 
FRIDAY 
SAroRDAY 
SUNDAY 

Appendix "D" 

Mould Maintenance Shift Roster 
SHIFT A SHIFT B 
OFF AfTERNOON SHIFT 
OFF AfTERNOON SHIFT 
OFF AfTERNOON SHIFT 
OFF AfTERNOON SHIFT 
AfTERNOON SHIFT OFF 
DAY SHIFf OFF 
DAY SHIFT OFF 

AfTERNOON SHIFT 
AfTERNOON SHIFT 
AfTERNOON SHIFT 
AfTERNOON SHIFT 
OFF 
OFF 
OFF 

OFF 
OFF 
OFF 
OFF 
AfTERNOON SHIFT 
DAY SHIFT 
DAY SHIFT 

DAY SHIFT -7.00AM TO 
5.00PM 

AfTERNOON SHIFT -12.30PM TO 
1O.30PM 

Appendix "E" 

Continuous Improvement Activities 

(1) In view of the recent workload in the Maintenance 
Departments, additional duties have been assigned to shift 
fitters and electricians. 

This would include ensuring spare ancillary equipment is 
available. 

(2) To accommodate revised security arrangements 
coverage for the plant, the master-key system entailed 
certain employees being supplied with main gate keys to 
allow access to and from the factory outside of ordinary 
hours at times when security personnel are not in attendance. 

(3) As a result of suggestions from the shop floor, a 
number of bin stands with lockable castors have been 
installed, allowing an improved work-flow throughout the 
shop without the use of a forklift and operator. 

(4) (a) Cost savings and improved delivery has resulted 
from the local manufacture of component parts for various 
ancillary equipment 

(b) Minor variations by local manufacturers to original 
designs has required incoming inspection of same and some 
modification in-house to ensure correct operation of the 
equipment. 
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(5) The majority of water reticulation sprinkler repairs is 
performed by maintenance employees at the plant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch 
and 

Hall Nursing Home Association. 
No. C 47~ of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 December 1994. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

Whereas on the 9th day of December, 1994 a conference 
was held by the Commission pursuant to Section 44 of the 
Act; and 

Whereas the parties were in dispute over the issue of 
payment of accrued annual leave and accrued days off owing 
to Mrs Christine Smith; and 

Whereas. having heard the parties, in the opinion of the 
Commission, it is now necessary to prevent the further 
deterioration of industrial relations between the parties; 

The Commission hereby orders: 
That the respondent pay to Mrs Christine Smith the 

total sum of $1358.25. This sum comprises the amounts 
of $1155.70 for accrued annual leave (which excludes 
the annual leave loading of 17.5%) and a further 
$202.55 in lieu of accumulated accrued days off. 

(Sgd.) G.G. HALLIWELL. 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union. West Australian Branch, 
Industrial Union of Workers 

and 
Western Mining Corporation Limited. 

No. CR 384 of 1994. 

COMMISSIONER J.F. GREGOR. 

18 November 1994. 

Reasons jor Decision. 
THE COMMISSIONER: On the 23rd of September 1994, 
Western Mining Corporation Limited (WMC) applied to the 
Commission for a compulsory conference for the purpose 
of discussing with the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (the AWU) 
a series of matters in dispute between the parties affecting 
employees of WMC employed at Kambalda Nickel Mines 
(KNM) Diamond Drill Department. A conference pursuant 

to the application took place on the 6th of October 1994, at 
which time the parties discussed a number of issues and 
were directed to have further private discussions. Those 
discussions were unsuccessful and on the 12th of October 
1994, the AWU asked that the matter be re-listed for the 
purpose of further discussion regarding radio procedure, 
payment of wages for attendance at the Commission on the 
6th of October 1994, rope breakage and a claim for travel 
payments for surface diamond drillers and their offsiders. A 
further conference was held on the 13th of October 1994, 
and this resulted in a number of the matters being resolved 
but leaving for determination a claim that any surface driller 
who works at a site more than 50 kilometres from the yard 
should be paid one half hour's pay at overtime rates for each 
day at such site. 

The question of the travel claim became the subject of a 
Memorandum of Matters for Hearing and Determination 
Under Section 44 of the Act. The Commission heard this 
claim in Kalgoorlie on the 1st of November 1994. At the 
commencement of the proceedings, the AWU announced 
some difficulties concerning an alleged refusal by WMC to 
allow three union witnesses to appear at the Commission to 
give evidence on their own behalf and on the behalf of their 
fellow employees. This matter seemed a continuation of a 
dispute between the parties which, during the conference of 
the 6th of October 1994, the Commission had described as 
petty. The argument was over a claim for payment of wages 
for employees attending proceedings before the Commis
sion. In the conference on the 13th of October 1994, the 
Commission made further comment. At that time the 
Commission said that excluding circumstances where there 
was a stoppage of work, the normal policy was that a worker 
who took part in conferences on matters pertaining to them 
should not lose money out of their normal wages in the same 
way as management attendees should not. Nor should they 
receive a windfall profit from attending but such matters 
should not be matters which ought need to be listed for 
arbitration. 

It appears that the advice to resolve the argument sensibly 
was not taken because after the hearing on the 1st of 
November 1994, according to documentation received by 
the Commission, one of the union witnesses was threatened 
with dismissal for an alleged failure to request leave to 
attend the Commission proceedings. There was also a 
complaint about an alleged failure to report for an afternoon 
shift after spending at least the better part of the day in the 
Commission proceedings. WMC's position was disputed by 
the employee concerned in correspondence received by the 
Commission. He, in response, alleged that he had given 
notice and that the writer of the disciplinary warning, Mr 
Stevens, had personally been informed of his reasons for 
absence. I might also add that the Commission issued 
summons' during the hearing in order that the men would 
be properly in attendance. The Commission was told the 
employees might mount a claim pursuant to Section 27 of 
the Industrial Relations Act 1979 (the Act). for payment of 
costs for attending the Commission. That application. 
however, has not been pursued by the AWU as they were 
required to submit a claim within seven days of the 
completion of the hearing and did not do so. 

However, I need to comment on the attitude which 
appears to have been taken by WMC during attempts to 
resolve the dispute. It appears that despite the best efforts 
the Commission, the site management did not appear to be 
in a mood to settle this matter by conciliation. The attitude 
taken by WMC fIrst in conference and later, particularly 
during the evidence of Mr Stevens and by the conduct of 
their Advocate, can only be described as an appalling 
impediment to proper industrial relations between WMC 
and the employees concerned. It seems that some of the most 
basic cannons of human resource management have been 
thrown aside in favour of confrontation and angst. 

! have no reason to change the views I expressed during 
the hearing on the 1st of November 1994, when I said "I 
think it is a waste of time that these matters are brought up 
like this and we have opposition to these issues which are 
just periphery to what I am here to decide ... " I do not intend 
to add any further comments on this matter other than that 
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I think it is obvious that some serious attention needs to be 
given to relationships at the drilling section. 

The basis of the claim for adjudication, as articulated by 
Mr Booth who appeared for the AWU, is that WMC has 
intermittently paid surface diamond drill workforce travel 
time payments of half an hour overtime payment in addition 
to the per kilometre rate already received under their 
agreement. This travel time is only paid when the employees 
concerned travel more than a 50 kilometre radius from the 
yard. The employees concerned use their own vehicles, most 
of which are four wheel drive. They report to the yard each 
morning for purposes of coverage for workers' compensa
tion, and then they drive anything up to 50 kilometres to 
commence their work for the day. They receive no 
compensation for that travelling which is done in their own 
time. It is relevant to note, says Mr Booth, that these men 
are piece workers. 

Mr Booth says that it was clear from Exhibit BI, which 
is a memorandum from the Drilling Superintendent to all of 
the diamond drill crews, that following the date of that 
memorandum there would be no payment for travel time. 
That action was seen by the AWU as a change or reneging 
on an agreement which had been made between the parties 
and was in fact a change to past practice. There had been 
a number of discussions, industrial action and conferences 
over the issue. There had been an offer made by WMC in 
an attempt to resolve the matter but that was later 
withdrawn. It was argued by the AWU that surface diamond 
drillers are treated differently from other members of the 
drilling workforce. For instance, percussion drillers receive 
payments for travelling time and at least some underground 
diamond drillers receive payments as well. 

Mr Booth submitted that as well as there being an extant 
agreement it is not unusual that payments be made for 
travelling time. In support of this contention he cited various 
awards containing travelling time provisions. He also 
referred the Commission to a number of authorities on the 
matter. Mr Booth completed his argument by referring again 
to what he described as an inequity between the various 
work groups who are based in the yard of the drilling 
department, emphasising that the percussion crews start 
work in the yard, travel to the rigs in ordinary time and return 
to the yard in their own time once they are relieved at the 
rig. Underground diamond drillers receive a payment of half 
an hour payable to those drillers who actually report into the 
yard after shift and deliver time plods and report to 
geologists. It is the surface diamond drillers alone who 
expect to start and finish on the job. 

To support his case, Mr Booth called evidence from 
James Robert FaupeJ. Mr Faupel has been employed by 
WMC for eight years. He gave evidence of his knowledge 
of the payments which are made to the various work groups. 
He could recall 18 months to two years ago having received 
payments for travel time. He said that no payments had been 
made during the past 18 months because no driller had 
worked outside the 50 kilometre radius. Mr Faupel was 
subjected to cross examination from Ms McNamara, who 
appeared for WMC but that cross examination did not 
damage in any way the evidence he had given in chief. He 
told her that he had been told by a foreman when he started 
that there had been payments. He was aware that there was 
no written agreement but he had been told that you get half 
an hour overtime when you worked past the 50 kilometre 
line. He had not received any payments from his current 
supervisor because he had not worked past the cut-off points 
in the last two years. He had knowledge that some of the 
other surface diamond drillers had and they had received 
payments. He related specific instances where payment had 
been made. The cross examination served to cement the 
allegation of Mr Faupel that payments had been made. 

Evidence was called from Barry BradIey who is employed 
by WMC as a driller's offsider. He had been employed on 
percussion drills. He gave evidence that he travelled to work 
from the yard in company time and back in his own time. 
He described how the percussion crews go to the drill yard, 
fuel up and take on stores. He also gave the Commission an 
idea of the daily routine. He gave evidence that the 

agreement for payment of the travel time is not written in 
any agreement, it is just an understanding. Evidence was 
taken from Peter William Crane. He is a diamond driller's 
assistant in the underground section where he has worked 
for two and a half years. Mr Crane related that WMC supply 
transport to different shafts and that there is a payment after 
work on day shift where the driller will be paid half an hour 
overtime to bring in timesheets and expired bits and confmn 
with whoever is in charge what has happened during the 
shift. 

WMC's argument was put by Ms McNamara. She told the 
Commission that for many years surface diamond drillers 
have been employed to commence work at a designated drill 
rig on the basis that work commences and ceases at the rig. 
A day consists of eight hours work at the rig with quarter 
of an hour hot seat changeover. She said that the piecework 
rates were negotiated in full consideration of all aspects and 
disabilities associated with the work. The rates are produc
tivity based so the surface diamond drillers are paid by their 
performance and productivity at the rig. The only reason that 
they are required to report to the yard was for workers' 
compensation purposes and that was done after the matter 
had been raised by the employees. It is only after that 
arrangement was put in place that this claim arose, says Ms 
McNamara. The workers have eluded to an agreement which 
is said to have been entered into between WMC, or KNM, 
and the AWU but there is no evidence of any documentation 
existing. There has been no documentary evidence put 
forward to support the claim and nor has there been any 
evidence of any such payment being made for at least 18 
months. Ms McNamara went on to add that if agreement had 
been made it must have been a verbal or discretionary 
agreement. No discretion exists or has existed for at least 
18 months and employees are paid only in accordance with 
the negotiated piece rates. It is nothing but a claim for a pay 
rise outside the negotiated piece rate and the penalty 
payment on top of the piece rate goes against the foundation 
of the basis of the piece rate. 

The second leg of the argument of Ms McNamara was 
that the claim was based on an out-dated system of 
discretionary payments which have no place in contempo
rary employment practice. 

Evidence was called from Raymond George Stevens. He 
related his knowledge of the history of the matter and how 
he became involved in the claim when he was approached 
regarding payment in June this year. This had arisen ftrst, 
he recalled, from an approach by a foreman who had been 
asked by a driller whether payment would be made. He was 
not prepared to payor make payments outside the 
agreement. He could not see it was in the existing agreement 
therefore he did not agree to make it. He explained the 
payment systems of the surface diamond drillers. He did 
concede in examination in chief that he had an understand
ing that previously payments may have been made in some 
areas on a foreman's discretionary basis however when the 
matter became a live issue he put out the memo of the 14th 
of June 1994, saying it would not be paid. Foremen had no 
discretion to make payments outside the piecework rates. 
That was the management policy. There were no payments, 
or any difference in payments, that had been made without 
the approval of the senior management. Mr Stevens 
conceded that percussion and diamond drill sections do 
receive payments but he described them as not being for 
travelling and he set out the reasons why. One being that 
simply the underground workers were carrying out tasks at 
the request of the company and therefore they were paid 
money for it. Mr Stevens was examined on a number of 
payslips that were produced by the AWU and asked to 
explain their meaning. He said that the surface diamond 
drillers are not paid. ·When he asked surface diamond drillers 
to pick up stores, he was told they would not. 

Evidence was also called from Craig Thomas Reddell 
who was the Chief Exploration Geologist for KNM. He 
became involved in the issue as a result of a disagreement 
between the drillers and the Drilling Superintendent. He 
tried to mediate a solution to the problem. He conducted a 
series of meetings with the employees concerned. In his 
evidence he described how employees are paid and gave the 
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Commission some idea of the income which arises out of 
the current travelling arrangements. He described the basis 
as a form of a mileage allowance of 60 cents per kilometre. 
He gave particular evidence about his negotiations with the 
employees concerned. He said that he offered a payment of 
a quarter of an hour per driller and offsider per day. He saw 
that as being a trade-off which would sweep up of all of the 
matters which were then between the parties. He made the 
offer to try and keep the matter out of the Commission to 
get a sensible result. Mr Reddell also gave evidence that he 
was told he was not authorised to make any increased 
payment which is not equalled by a productivity pay-off. He 
said that he did not have any authority now to enter into such 
an agreement. 

That is sufficient summary of what has been put to the 
Commission for the purposes of these Reasons. I need to 
examine the witness evidence received. I have no difficulty 
accepting the evidence of Mr Faupel, Mr Bradley and Mr 
Crane. I believe they gave their evidence of what they 
believed to be the existing arrangements with truth. I have 
heard evidence from Mr Stevens. I need make no fmding 
about the truth or otherwise of his evidence. It seemed to be 
factually correct however his taciturn demeanour and 
stoicism in the witness box may well be indicative of the 
type of manager he may be in the field. I heard evidence 
from Mr Reddell. He impressed me as being a management 
leader who had made a genuine and thoughtful effort to 
resolve the dispute in a sensible, practical and logical 
manner. I have no doubts that all of what he said in his 
evidence was correct. 

In analysing this claim, it first must be said that the 
argument which WMC puts that there is no documentary 
evidence is correct. However, the AWU never claimed to the 
contrary. There is, in fact, no documentary evidence for any 
of the agreements which have been made between WMC 
and the various drilling groups that work out of the yard at 
KNM. What can be found is that drillers do get payments, 
additional to the piecework earnings, which are for very 
similar reasons even though the payments may be identified 
differently. Insofar as the surface diamond drillers them
selves are concerned, the evidence is overwhelmingly in 
favour of the fmding that there was an agreement of the 
nature described by Mr Faupel. His evidence was not broken 
down in cross examination and it is supported by the 
evidence of Mr Stevens. The fact of the matter is that Mr 
Stevens decided to stop what he was pleased to call a 
discretionary payment after he took over running the drilling 
operation. 

As for the argument of WMC against the claim, I have 
some considerable difficulty with the logic of it. For 
instance, it is argued that the piecework rates for surface 
diamond drillers take fully into consideration all aspects and 
disabilities. It is said that it is a principle to which WMC 
strongly holds. That assertion is clearly wrong on the 
evidence. Setting aside what, as a matter of notoriety, 
happens elsewhere in WMC operations, in this case in the 
yard itself two other groups of employees employed on very 
similar piecework systems do get additional payments. It is 
almost facile to argue a matter of principle in the face of 
contrary evidence in the very case that the argument is 
mounted. The same too can be said of the argument that the 
claim is based on 'an outdated system of discretionary 
payments which have no place in contemporary employment 
practices'. How such an argument can in all seriousness be 
put when in the same breath the Commission is told that 
discretionary payments are made to two other work groups 
in the same yard is almost beyond belief. It certainly gives 
no weight to the case advanced by WMC. In fact, it reduces 
the contemporary principle of wage policy to a useless 
platitude. 

Insofar as the way in which this matter has been handled 
by WMC is concerned, in my view the only redeeming 
indication of good sense comes from the testimony of Mr 
Craig Reddell. He went about his task of managing a 
situation which had been presented to him for resolution. He 
provided a sensible and logical resolution yet his Resident 

Manager apparently instructed him that he could not proceed 
with it because he needed a productivity offset. Obviously 
the Resident Manager put very little store on all the other 
matters that Mr Reddell was settling on the way through. But 
Mr Reddell thought it logical to make the concession. He 
thought it produced a sensible result. He was the man on the 
spot. He, in my view, was best able to judge but others 
overrode that sensible approach. Not only did they override 
it, at least in a conference before the Commission, there was 
dissembling from the human resource officers who tried to 
put the blame on failure to reach an agreement with the 
AWU, on the basis that the AWU was given until midnight 
on the day to resolve the matter. That allegation, which was 
made to the Commission to support the conduct of WMC, 
has been revealed by the evidence in this hearing to be as 
dishonest a distortion of the truth as it appeared to be at the 
time it was said during the conference. 

Claims of this nature present some difficulty in resolution. 
To merely reinstate old informal payments without thorough 
knowledge of the purposes of the original agreement is 
fraught with danger. It seems to me, though, that there is a 
reasonable solution for this application and that was the 
solution which was flrst articulated by Mr Reddell in his 
conference with the drillers. I think it fair, and in accordance 
with Section 26 of the Act, that in circumstances of over 50 
kilometres from the KNM yard, that a surface diamond 
driller and the driller's offsider be paid a quarter of an hour 
per day at ordinary rates. That is not unreasonable 
compensation for an obvious disability which is already 
partially compensated by the type of component mileage 
rate which the employees receive for using their own 
vehicles. I think it right, though, that the drillers should 
cooperate with their employer in all ways possible and they 
should carry with them to the drill site each morning for duty 
whatever stores which are necessary to allow them to 
perform their work. In that way, the basis of their payment 
will be for similar reasons to those made to the percussion 
drillers and the underground diamond drillers. If one needs 
a productivity offset then the carrying of the stores saves 
WMC the cost of doing so itself and therefore would 
contribute to the overall productivity of the operation. The 
claim will be resolved in the manner described above. 

Appearances: Mr S. Booth appeared for the Australian 
Workers' Union, West Australian Branch, Industrial Union 
of Workers. 

Ms A. McNamara appeared for Western Mining Corpora
tion Limited. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 

Western Mining Corporation Limited. 

No. CR 384 of 1994. 

COMMISSIONER J.F. GREGOR. 

7 December 1994. 

Order. 

HAVING heard Mr S. Booth on behalf of the Applicant and 
Ms A. McNamara on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders-

(1) That surface diamond drillers and their offsiders 
shall be paid an additional 15 minutes at ordinary 
time on every day of which they travel from the 
Kambalda Nickel Mine drilling yard to a drilling 
site located more than 50 kilometres from the said 
yard. 
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(2) That on each they report for work, surface 

[L.S.] 

diamond drillers will carry stores as are reasona
bly necessary to perform their tasks, from the yard 
to the drilling site. 

(Sgd.) 1.F. GREGOR, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 

O'Donnell Griffm and Others. 

No. CR 339 of 1994. 

COMMISSIONER J.F. GREGOR. 

9 November 1994. 

Reasons for Decision. 

(Given extemporaneously at the conclusion of proceedings 
as edited by the Commissioner) 

THE COMMISSIONER: This matter first came to the 
notice of the Commission on the 22nd of August 1994, when 
the Australian Electrical, Electronics, Foundry and Engi
neering Union (Western Australian Branch) (the Union), 
fIled a Notice of Application for a conference pursuant to 
Section 44 of the Industrial Relations Act 1979 (the Act). 
That Notice of Application was rued on a number of 
companies (the Respondents) who eventually became the 
subject of these proceedings. 

The original application sought the assistance of the 
Commission to resolve what was said to be a dispute over 
an increase in site allowances which were paid under 
pre-existing Orders of the Commission of BHP operations 
both at Mt Newman and at Port Hedland. The Commission 
was also informed through that application that the Union 
had a claim for a site allowance at Finucane Island. As well 
as increasing the amounts which were presented in Orders 
CR 17 of 1987 and C 673 of 1981, the Union wanted the 
Respondents to issue to their employees safety boots and 
two sets of work clothes free, to be replaced on a fair wear 
and tear basis. 

The Commission conducted a conference on the dispute 
on the 16th of September 1994, at which conference the 
dispute was not resolved. The Commission expressed some 
views about the efficacy of continuing the action on the basis 
on which it had been generated and in order to assist with 
the resolution of the dispute, it made verbal directions, 
included amongst which was that the Union should serve 
upon the Respondents its claim. 

The records of the Commission show that Mr McCulloch, 
who appeared for the Union, complied with that direction 
on or about the 30th of September 1994, when he served the 
claim on Industrelec, Ralph M. Lee, O'Donnell Griffm, 
Mick Cervantes Electrics, JSE Systems and the Geraldton 
Building Company. The Commission then conducted a 
further conference to assess the parties' positions on the 
matter. That conference was held in Port Hedland on the 8th 
of November 1994. at the conclusion of which the 
Commission, having decided that a dispute existed between 
the parties, pursuant to Section 44 of the Act, made a 
Memorandum of Matters for Hearing and Determination 
Under Section 44. The dispute was delineated in a Schedule 
attached to that Memorandum, and is in the following terms: 

"The AEEFEU claim that employers who employ 
members of the Union on electrical contracting work 
at Nelson Point, Newman and Finucane Island should 
pay to those a site allowance of $1.50 per 

hour and supply to them safety boots and two sets of 
clothes. The Union seek: Orders accordingly. 

The employers, whose names are listed below, 
object to all of the claims of the Union and say no such 
Orders should be issued. 

The companies referred to above are: 
Ralph M. Lee (W.A.) Pty Lld 
O'Donnell Griffm 
Mick Cervantes Electrics" 

At the conclusion of the conference, Mr McCulloch 
indicated that he would consider whether he would proceed 
with his application against certain other companies, and 
particularly those represented by Ms Porter. On the 9th of 
November 1994, he gave notice that he would do so. 
Therefore, Industrelec, ISE Systems and the Geraldton 
Building Company became parties to the proceedings before 
the Commission. I should record at this stage that the 
Commission received a facsimile on the morning of the 
hearing from Mick Cervantes Electrics which indicated that 
the company did not wish to appear before the Commission. 
The facsimile message is as follows: 

"The following fax is a copy of the fax sent to Mr 
G. McCulloch indicated our position on this matter. We 
will not be attending todays meeting due to the short 
notice and other commitments. " 

The Commission heard from the parties. It seems that the 
Union's position is fundamentally as follows. They say that 
there are conditions extant on the sites at Nelson Point, 
Finucane Island and in Newman. apparently at the benefici
ation plant, which create circumstances where the compen
sation which is provided in the award is inadequate. It 
follows. therefore. that there should be a site allowance paid 
of $1.50 per hour. 

In support of its contention, the Union called evidence 
from Mr Mark Vander who is a Leading Hand with Ralph 
M. Lee. Mr Vander told the Commission of extreme heat 
when working in the open. He stated that 75 per cent of his 
work time is spent in the open, but particularly, the focus 
is on the disability which is said to arise from exposure to 
iron ore dust. That dust being encountered by electricians 
in a number of ways, from the fall-out of plumes off the 
stockpiles, deposition of dust from conveyors and from the 
collection of dust on equipment switchboards that electri
cians have to maintain. It is also said that a number of 
switchboards are in lockup areas where entry causes an 
employee to be exposed to humid and hot conditions. It is 
said that this type of environment can be distinguished from 
the environments that employees, particularly in Mr 
Vander's experience, had worked in at other places. He cited 
his experience at Dampier, Mt Tom Price and at the Burrup 
Peninsula. 

The raison d' etre for the claim is the existence of an 
environment where there is heat, dust and oil. All of these 
circumstances. says the Union, ought to move the Commis
sion to make a grant of $1.50 per hour for a site allowance. 
The Union also says that the employers should provide 
protective clothing of a cotton nature because of the 
possibility of flash. Cotton is best suited to the hot 
temperature conditions. The clothing should be replaced 
when it is worn out. Each employee should be issued with 
safety boots which, says Mr McCulloch, is supported by the 
provisions of Section 30(b) of the Mines Regulation 
Amendment Act 1990. 

It is also said, particularly through the evidence of Mr 
John Mossenton who was called by the Union, that there is 
in existence what is known amongst metal trade contractors 
as the Port Hedland Pilbara Agreement. This agreement is 
before the Commission in Exhibit Ml. It provides for certain 
payments to be made to metal workers who are employed 
under Part II-Construction Work of the Metal Trades 
(General) Award 1966. There are also enhanced loadings for 
tradespersons, trades assistants and riggers. The Agreement 
calls for an allowance of $3.90 per hour which seems to be 
an omnibus payment for a whole range of incidents of 
employment, including living assistance, annual leave. 
travel assistance and the like. It is also provides for a site 
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allowance of $1.50 which is particularly significant, says the 
Union, for this case. The existence of the Port Hedland 
Pilbara Agreement is relied upon as proof that the type of 
claim that the Union makes here has been recognised by 
other employers in similar circumstances and that should 
give weight to the Union's claim. 

From the Respondents' point of view, Mr Stillrnan and 
Ms Porter argued that there were good and cogent reasons 
why the claim should not be granted. First, that the claim 
can not comply with the Wage Fixing Principles to which 
the Commission is bound. Second, that there has been a 
failure to discharge the onus of proof in the face of contrary 
evidence advanced by the Respondent from Mr Gordon 
Fokes, who is a representative of Ralph M. Lee in Port 
Hedland and Mr Peter Wade, a Partner and Director of 
Industrelec. 

It is argued by the Advocates for the Respondents that, 
in effect, there has been no real change to the conditions of 
work which would act to derogate those conditions. On the 
contrary, there have been improvements arising from 
environmental enhancement programmes which have been 
instituted by BHP as the owner of all of the properties under 
consideration. It was also said that when protective clothing 
is necessary, that type of clothing is provided. It is said that 
the work that is done and the sites themselves are 
distinguishable from the types of circumstances where 
allowances have been paid for construction work or site 
allowances have been paid in the past. The Nelson Point site 
is distinguishable because there are dust suppression 
systems and amenities of superior standard to those usually 
found on construction sites. For instance, there are amenities 
rooms. According to Mr Wade, there are amenities rooms 
around the site and four ice machines. He also says that the 
roads have been sealed. He brings to bear 14 years' 
experience on the site in giving the evidence that he has. 

It is also argued that some of the individual items of the 
claim, such as height payments, have specific provision 
made for them in Clause 18.-Special Rates and Provisions 
of the Electrical Contracting Industry Award R 22 of 1978. 
The same can be said for the confmed spaces and dust 
payments parts of the claim. So it is said that the Award 
specifically includes recognition of many of the issues 
which were raised by the Union. 

It is also said that in terms of extremes of weather, the 
three sites are not distinguishable from anywhere else in the 
Pilbara. It is argued, too, that to grant these claims would 
be contrary to the established principle, not only as it is laid 
down in the Wage Principles, but as it is articulated in a 
series of cases which were heard by the Full Bench of the 
Commission, particularly the Alcoa Case (Alcoa of Austra
lia Limited and Electric Power Transmission and Others v. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth [1988] 68 
WAlG 1690). 

Before I leave the competing arguments, it is also argued 
that there is great doubt about the efficacy of the 
Commission making Orders on three separate sites when it 
is true, say the Respondents, that contractors are transitory 
on those sites. That is, some are on the sites from time to 
time but others may never have a contract that covers all of 
the sites. It is also argued that it would be passing strange 
that if one was making a true and correct assessment of the 
level of disability payments on a site, that each of those 
would be exactly the same. That point is made on the basis, 
of course, that the Newman site is 400-odd kilometres from 
both Nelson Point and Finucane Island. 

The Commission needs to consider a nurnber of influ
ences when dealing with a claim of this nature. It 
particularly has to be cognisant of the statements of the 
Commission as they have fallen from it in its role as the fixer 
of wage policy. The Commission in Court Session in 1988, 
specifically gave attention to the question of what should 
happen with site disability payments. That was done because 
of a series of cases which occurred in the Federal jurisdiction 
where there had been a spread of site payments across the 
construction and mining industry in both New South Wales 

and Victoria. The Commission in Court Session, in its 
Decision in Trades and Labor Council of Western Australia 
v. Confederation of Western Australian Industry (Inc.) and 
Others (1988) 68 WAIG 2412, mentioned a case involving 
Ermani Construction Pty Ltd v. Australian Workers' Union, 
New South Wales Branch where the issue was fIrst tackled. 
I quote from the Decision of the Full Bench as follows: 

"Whilst the awards in the construction industry 
contain provisions for awarding a site allowance, that 
ought not be taken as a licence for a wage rise under 
the guise of a disability allowance. To this end the 
Commission will not endorse site allowances which are 
struck on the premise that other employees on the site 
are in receipt of a site allowance of the same 
magnitude. Site allowances must bear a direct relation
ship to the work environment and to the disabilities 
experienced. It does not follow that all trades operating 
on a site will suffer the same level of disability for the 
duration of a project. We adopt the position set down 
by the Full Bench of the Commission in Alcoa of 
Australia Ltd v. Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others 
[(1988) 68 WAIG 1690] with respect to site allowances 
generally and thereby disclaim any continuing rele
vance of a line of cases which were founded on 
"comparative allowance justice"." 

That is an important statement that binds the Commission 
in the exercise of its jurisdiction here. The Alcoa Case 
(supra) was a signifIcant case in terms of the fIxing of site 
allowances. The Commission constituted by Halliwell SC. 
made certain site allowances at Alcoa, Pinjarra and K winana 
of $1.60 per hour and $1.30 per hour respectively and there 
was an appeal against that Decision. The learned Senior 
Commissioner had applied the terms of Section 26(l)(c) and 
he made an award on that basis. The Full Bench responded 
to this at page 1693 of the report of it's Reasons as follows: 

"He was obliged to follow the requirements of the 
Wage Fixing Principles and ultimately that which is 
referred to as the Work Value Changes Principle. In 
particular paragraph (d) thereof militated against the 
approach which he actually took in this matter. Having 
concluded that the existing allowance was inadequate, 
which allowances could only be varied otherwise by 
indexation adjustments, he was bound to process the 
matter in line with the Wage Fixing Principles which 
contain provisions which enable such matters to be 
addressed by way of an anomaly pursuant to the 
Anomalies and Inequities Principle." 

The learned Commissioner did not do that. He was found 
to be at fault and his Decision was overturned. 

There is some other relevant dicta which needs to be 
applied. I think it is fair to say that if one was looking for 
a check list as to what needs to be done to establish the 
claim, the fIrst ingredient would have to be that the claim 
must meet the requirements of the Work Value Principle. 
Second, a site allowance must bear a direct relationship to 
the work environment and the disabilities experienced on the 
site itself. Third, it must be established that the disabilities 
encountered go beyond the general run of matters contem
plated in the relevant award and that the site conditions 
common to a locality in which a site is situated can not be 
a factor in the determination of the allowance. These are the 
four underpinning principles that need to be applied to the 
fIxing of a site allowance. 

There are some other issues that I need to bear in mind. 
Insofar as work clothing is concerned, the principles that 
were expounded by Martin C. in Federated Clerks' Union 
of Australia, Industrial Union of Workers, W.A. Branch v. 
Boans Limited and Others (1985) 65 WAIG 806, are still 
relevant and are binding. I do not need to go into the detail 
of them, other than to say that the authority is clearly 
established. It is, generally speaking, that there is no reason 
why an employer should supply an employee with working 
clothes or maintain them, but that if he does, and requires 
a person to wear distinctive clothing or equipment, then 
different considerations apply. He should then pay the costs 
of supply and maintainence. That is still the rule; employees 
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are to provide themselves with their own ordinary work 
clothing suitable to the employment in which they are 
engaged and if it is out of the ordinary, then other rules 
apply. 

The next issue to be considered is whether the site under 
consideration can be distinguished from that encountered on 
major sites where site allowance payments and provision of 
boots and clothing are not uncommon, and I will examine 
that proposition in my fmdings which appear later in this 
writing. 

I now go to some of the evidence which was provided 
about the Nelson Point, Finucane and Newman sites. The 
ftrst shipment of iron ore was made from the Goldsworthy 
Wharf, now Finucane Island, on the 26th of June 1966. In 
April 1969, the ftrst shipment was made from the port out 
of Mt Newman Iron Ore's facilities (now BHP). It is 
notorious that in the initial construction of iron ore facilities 
that the type of environmental controls which were used in 
other parts of the world were not applied. When they ftrst 
started, these operations were dirty operations from the mine 
to the port and that caused a number of difftculties in Port 
Hedland because of dust pollution. In 1987, a new 
environmental plan was put into place. This is set out in 
Exhibit P2. That plan required the Operating Company to 
take action to clean up the properties. In 1976, a 
beneftciation plant was built at Newman and there was a 
reconstruction of the stockpiles. The purpose of the 
beneftciation plant was to treat ftnes which are the main 
source of dust. In 1992, there was a similar plant built at 
Finucane Island and a major revamp of the way that the 
Finucane Island operations were conducted. Following upon 
that, in 1991, BHP published its Environmental Manage
ment Plan. It had identifted a number of issues which needed 
to be dealt with and the foremost of those was dust control. 
The basis of the plan was a four year activity by which dust 
suppression was tackled by the use of various techniques. 
There was a major reconstruction done on car dumpers to 
provide for extracted air through cyclonic dust collectors. 
There was extraction at dust source from the tertiary crusher 
and screen building. There were water sprays built on 
various conveyors, stacking and reclaiming equipment. 
Water cannons were built and rubber skirting installed on 
conveyors. If one looks at the Eastern Creek area, the 
building of the Nelson Point south extensions has covered 
an area which was previously devoid of vegetation and 
which, according to a number of the reports, was contribu
tory to the dust problem from ambient dust. All of those 
improvements were put in place and approximately two 
years ago the Nelson Point extensions were commenced. 
Those extensions, as an integral part of the quarter billion 
dollar cost, included quite a massive attack on dust control. 

I turn now to my fmdings on this matter. Firstly, the tests 
to be applied here are those set out by the Commission in 
Court Session in the 1993 State Wage Case that I have 
referred to previously and in the Alcoa Case (supra). It is 
clear that the conditions under which the work, the subject 
of review, is performed have recognition in Clause 18 of the 
Electrical Contracting Industry Award R 22 of 1978. There 
is no doubt that there are disabilities associated with the 
work but they are either covered by the special rates and 
disabilities provision of the Award, or alternatively, they are 
not uncommon to the work being performed and contem
plated within the pay rate. 

My second ftnding is that the work under review is 
distinguishable from the work on which a number of 
arbitrated cases have been decided, both in the mining 
industry and in the construction industry and I refer to my 
Decision in Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers v. I..eighton Contrac
tors Pty Ltd (1993) 73 WAIG 3490, where I dealt with that 
issue at quite some length. As to the site itself, I have 
outlined a history which is, in short, as follows. Dust has 
been a problem in the iron ore industry from day one but it 
was demonstrated that attacks upon that problem have been 
made by improvements which have occurred over the 25 
years of operations, particularly in the last four or ftve years 
where there have been major changes to the stockpiles, 
particularly at Nelson Point. Similar changes have occurred 

at Finucane Island and even though it was not put to it 
is within the knowledge of the Commission that 
Newman operations have been subject to an environmental 
management plan in the same way as the Port has been. 
Therefore, we have a site which used to be subject to 
ambient dust from wind action from the Eastern Creek area. 
It used to have unsealed roads in it, and it used to have 
unskirted conveyors. It used to have minimal water dust 
suppression equipment and it used to be exposed in such a 
way that there was considerable dust emissions from 
stockpiles. It is clear, and I ftnd, that it is not the situation 
now. That is not to say, of course, that employees do not get 
covered in dust when working in an iron ore processing 
plant, because they do. The question is does that factor mean 
that an amount of $1.50 per hour, which is being paid to 
metal workers on the same site, should be paid. These 
circumstances, in my view, do not justify the claim. 

My fourth fmding is that there is no evidence before me 
of any change in the work being performed or conditions 
under which the work is being carried out which would lead 
to a conclusion that there has been a signiftcant net addition 
to the work. That is the test under the Work Value Principle 
and is a test that I am obliged to apply. There must be a 
signiftcant net addition. If there is anything, the change is 
on the other side of the scale. There is certainly not an 
increase, on the evidence which is before me, which would 
justify the making of a new classification of work in the 
award to cover the work. There is certainly not that. I will 
make a comment later about the Award and its current 
conditions but I say, for the purpose of this fmding, that I 
accept that the Award does contain payments for dust. 
Whether that is appropriate in an award sense may be a 
different question, which I will come to later. 

With regard to boots and clothing, I mentioned previously 
the Decision of Martin C. in Boans Case (supra) and the 
rules which are to be applied. The fact of the matter here is 
that there is very little evidence to say that the clothes are 
generally supplied. Most respondents certainly supply boots 
or an allowance for boots. In any event, it is said that the 
Commission should not make an award outside the Award 
conditions. The Award already contains a specific provision 
relating to boots but only on construction work. If those 
provisions are to be extended, it should be subject to a 
broader argument and there is force in that argument which 
I accept. 

In respect of the Port Hedland Pilbara Agreement. It 
would be contrary to the Wage Principles, and particularly 
those which go to what was called the comparative 
allowance approach, to give weight to those documents in 
an arbitrated case. The agreements are by consent and Mr 
Mossenton was kind enough to come and give evidence 
about that consent and how it was obtained. Mr Mossenton 
also described the purposes of the agreements. One can say 
that if those agreements were made by consent, the parties 
are entitled to make them. Their particular reasons for 
making them have not been explained here and the reasons 
that have been given are not consistent with the issues that 
we are debating here in any event. Therefore, I can not give 
weight to the consent agreements. 

The fmal matter that I wish to mention is the Award. The 
Award that is in force here has effect across the whole State. 
There are provisions for dust payments in Clause 18. It 
seems to me that the scope of this claim really spreads right 
across the PiIbara, in effect. I have heard argument about an 
allowance which should best have been addressed in the 
Award or in enterprise bargaining if the Award is not to be 
used because the underpinning reasons for it, if they are 
valid here, could well be valid for most operations in the 
North West. If that be true, and it can be established, then 
the source of the remedy for the disability should, in my 
view, be in the Award itself. 

I must say that Mr McCulloch approached with determi
nation quite an onerous task. He tried, if I can say, in an 
heroic fashion to make the points which would convince me 
that I ought to exercise the powers under Section 44 of the 
Act. However, for the reasons I have given, I think that 
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would be inappropriate. I therefore intend not to allow the 
claim and an Order for dismissal will issue. 

Appearances: Mr G. McCulloch appeared on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch). 

Mr P. Stillman appeared on behalf of Ralph M. Lee Pty 
Ltd, O'Donnell Griffm Pty Ltd and the Geraldton Building 
Company Pty Ltd. 

Ms 1. Porter appeared for Industrelec Pty Ltd and JSE 
Systems. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
O'Donnell Griffm and Others. 

No. CR 339 of 1994. 

COMMISSIONER J.F. GREGOR. 

8 December 1994. 

Order. 
HAVING heard Mr G. McCulloch on behalf of the 
Applicant and Mr P. Stillman on behalf of Ralph M. Lee Pty 
Ltd, O'Donnell Griffm Pty Ltd and the Geraldton Building 
Company Pty Ltd, and Ms J. Porter on behalf of Industrelec 
Pty Ltd and JSE Systems, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders-

That the application be, and is hereby, dismissed. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union-Western 

Australia 

and 
Fremantle Steel Fabrication Co (1979). 

No. CR 626 of 1992. 

COMMISSIONER J.F. GREGOR. 

8 December 1994. 

Order. 

WHEREAS on the 18th of November 1992, the Commission 
made a Memorandum of Matters for Hearing and Determi
nation Under Section 44 in respect of a dispute that certain 
employees of Fremantle Steel Fabrication Co (1979) had not 
been paid sums of money to which the Metals and 
Engineering Workers' Union-Western Australia (the Ap
plicant) said they were entitled; and 

Whereas the matter was listed for hearing on the 20th of 
January 1993, but the hearing did not proceed due to a 
request by the Applicant for an adjournment; and 

Whereas the matter was held over at the request of the 
Applicant concerning the outcome of Application No. C 381 
of 1992; and 

Whereas the parties were advised by letter on the 16th of 
November 1993, that Application No. C 381 of 1992, had 
been completed and unless the Commission was advised of 

a reason to keep the me open, the fIle would be closed within 
14 days; and 

Whereas on the 19th of November 1993, the Applicant 
requested that the me be kept open; and 

Whereas on the 10th of May 1994, the Applicant was 
advised by the Commission that it was to inform the 
Commission in writing within 14 days of the status of the 
application; and 

Whereas at the 6th of December 1994, there had been no 
further contact from the Applicant, the Commission has 
therefore decided to exercise the powers vested under 
Section 27 of the Industrial Relations Act 1979, and 
discontinue the application; 

Now therefore the Commission, pursuant to the powers 
contained in the Industrial Relations Act 1979, hereby 
orders: 

That the application be, and is hereby, discontinued. 
(Sgd.) J.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union-Western 

Australian 
and 

Leighton Contractors Pty Ltd. 
No. CR 360 of 1994. 

COMMISSIONER J.F. GREGOR. 
8 December 1994. 

Reasons for Decision. 
THE COMMISSIONER: This claim arises from a Notice of 
Application fIled by the Metals and Engineering Workers' 
Union-Western Australia (the Union) for a conference 
over a dispute between it and Leighton Contractors Pty Ltd 
(Leightons) over a claim for payment of certain allowances 
and conditions to metal workers, employees of Leightons 
employed at the Mt Keith minesite. The application was the 
subject of a conference, however, that conference did not 
resolve all of the matters between the parties. Those matters 
remaining became the subject of a Memorandum of Matters 
for Hearing and Determination Under Section 44. The 
Schedule to the Memorandum sets out the matters for 
adjudication and is incorporated hereunder: 

"The Union, in a log of claims served on Leighton 
Contractors Pty Ltd, seek the following: 

(a) a disability allowance of $3.00 for each hour 
worked; 

(b) the issue of Bluey Jackets; and 

(c) paid rest and recreation leave after each 
seven weeks of service and two days of paid 
leave in conjunction with accrued rostered 
days off. 

The Union seeks Orders from the Commission in the 
form of its claim. Leighton Contractors objects that any 
Orders should issue and says the matter should be 
subject to arbitration. 

The Union was represented by Mr Hodgson, and with him 
Mr Hicks. In his submissions, Mr Hodgson, by reference to 
appropriate authorities and the Wage Fixing Principles, flfSt 
sought to establish that the Commission constituted by a 
single Commissioner could hear and determine the dispute. 
He also told the Commission that there was a debate 
between the parties as to which of two awards applies to the 
operation but said, regardless of which award actually does 
apply, there was no recognition in either for the disabilities 
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which are being encountered by members of the Union 
working for Leightons at Mt Keith. They are disabilities for 
which employees are not compensated at all. There is a 
minor concession in that they are paid under Part II
Construction Work of the Metal Trades (General) Award 
1966, so the employees are paid basically the same or 
marginally more as someone working in the metropolitan 
area. 

Mr Hodgson argued that the site is isolated and employees 
suffer all the pitfalls of persons working at isolated sites. 
There are extremes of weather which are seasonal. Addition
ally there is a great deal of dust which is exacerbated by 
windy conditions which exist on the site. During many 
months of the year there is glare from the sun. Direct 
exposure to the sun requires the use of sun creams which 
cause discomfort to the employees. Their work routine is 
continually broken to apply this cream and there is an 
abundance of insects. He made the point that employees 
need to wear masks to protect them from air boume fibres. 
Mr Hodgson claims that wearing protective gear causes 
discomfort. The employees are required to work both in the 
workshop and in the pit itself. The workshop is not enclosed 
and is exposed to disabilities and there are damp working 
conditions brought about through the use of water as a dust 
suppressant 

Finally, Mr Hodgson submitted that if one applies the 
Wage Principles to the claim, the question for consideration 
is the environment in which the employees perform the 
work. It was therefore not appropriate to address the type 
of arguments one would if the allowance involved a 
construction site. This is clearly so because the workers 
involved here are not construction workers. They are what 
Mr Hodgson described as maintenance workers. That 
allowances can be paid in such circumstances is justifiable 
when one looks at previous Decisions of the Commission. 
To this end Mr Hodgson referred the Commission to a 
Decision of Beech C. in Metals and Engineering Workers' 
Union--Western Australia v. United Construction Pty Ltd 
(1994) 74 WAIG 2187. He also referred the Commission to 
examples of site and disability allowances granted by the 
Commission (see Exhibit HI). He made the point that often 
maintenance contracts are more onerous than construction 
jobs and that was particularly so in the case of Mt Keith. Mr 
Hodgson also mentioned a Decision of the Commission in 
The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers v. Leighton Contractors Pty Ltd 
(1994) 74 WAIG 3490 (the Nifty Case). He said there were 
similarities between the Nifty Case and the current matter. 
He also said to the Commission that it should take into 
account the Nifty Construction Allowance and its presence 
should not be discounted merely because it is the result of 
a consent agreement. For this argument, he relied on the 
authority in Building Trades Association of Unions of 
Western Australia (Association of Workers) v. Jaxon 
Construction Pty Ltd (1989) 69 WAIG 2579. 

Mr Hodgson then canvassed the claim for rest and 
recreation leave (R&R). He said the basic submissions 
concerning the disability allowance also applied to this 
claim. He produced Exhibit H2 which gave examples of 
R&R provisions similar to the Union claim. He also drew 
the Commission's attention to the differential conditions for 
R&R which apply at Mt Keith, exampling catering 
employees on a four week cycle, and Roche Bros. 
employees on a four week cycle. Western Mining employ
ees, who work back to back with the Leightons employees 
the subject of this claim, are flown in and out of site every 
two weeks. Mr Hodgson argued that these arrangements are 
a source of inequity and there are a great deal of problems 
on site where Leightons employees are only entitled to leave 
the site after 14 weeks. The extended period of 14 weeks 
creates problems with alcohol and anti social behaviour, 
absenteeism and morale. It is the Union's view that 
productivity drops off towards the end of the 14 week cycle 
and there is a greater risk of accidents. The changes that the 
Union were seeking were minimal in the context of the five 
year contract which is held by Leightons. The Union opined 
that there would not necessarily be any significant increase 
in costs because the increase in productivity which would 

arise from the workforce having R&R after seven weeks 
would offset any of the additional costs involved. In any 
event, there were only 20 employees concerned. 

Mr Hodgson told the Commission that in the past R&R 
would have been a claim pursued through the award but that 
is not a reflection of the contemporary situation with the 
industrial relations system evolving away from award 
changes on a grand scale. There is now an enterprise focus. 
The Union would have been happy to settle the matter as 
part of an enterprise bargain and tried very hard to do so. 
lf there was relief sought by way of variation to the Metal 
Trades (General) Award 1966, there would be a huge delay 
because of the interest it would create. The Union did not 
wish to go that way. It asserted that the submission that an 
enterprise focus is appropriate is conflrmed by the latest 
National Wage Case Decision. The Commission can 
examine the matter and award the claim for increased R&R 
provisions by proper application of Section 26 of the 
Industrial Relations Act 1979. In support of his argument, 
Mr Hodgson made detailed reference to the Nifty Case 
(supra). 

Finally, Mr Hodgson addressed shortly the claim for 
bluey jackets. Fundamentally the argument is that it is 
inequitable that Leightons employees are not provided with 
bluey jackets when employees from Thiess and other 
contractors are. The extremes of weather are such that bluey 
jackets are required. Employees work night shifts during the 
winter and have a 6.00am start. On these merits, the bluey 
jackets should be supplied. 

The Union called evidence from Michael Charles Wells 
who is employed as a boilermaker/welder by Leightons at 
Mt Keith. He gave evidence in support of the submissions 
that had been put by Mr Hodgson, as did Mark John 
Hammond who is a drill fitter employed by Leightons at Mt 
Keith. 

In response Mr Gifford, who appeared for Leightons, told 
the Commission that any of the disabilities that are involved 
in working at Mt Keith are not atypical to a mining operation 
such as to warrant an introduction of a disability allowance 
of the kind that is sought. The only distinguishable matter 
is the presence of asbestos fibre which is not a matter that 
ought to be dealt with by the payment of an allowances. In 
fact, the evidence would show that the presence of air borne 
fibres has been treated as a significant matter and there is 
a thorough occupational health programme in place to deal 
with that matter. Mr Gifford said that, notwithstanding some 
views to the contrary, Leightons apply the provisions of the 
Building and Engineering Trades (Nickel Mining and 
Processing) Award, 1968 (the Nickel Award), and the wage 
rates prescribed in Part II-Construction Work of the Metals 
Trades (General) Award 1966. This is a practice that 
Leightons have followed for many years which, in effect. 
adopts an overaward payment based on the Metals Trades 
(General) Award 1966. The amount of money which is paid 
covers all incidents of payment which are prescribed in the 
Nickel Award and in that sense, all the so-called disabilities 
are compensated for. Mr Gifford then addressed the heads 
of the Union argument, such as isolation and weather 
extremes. He said that they were not markedly different 
from most remote area mine sites. The only matter of 
difference that could be isolated is the requirement, in some 
circumstances, for employees to wear masks where there 
may be asbestos fibres present. Mr Gifford discounted the 
relevance of the Decisions of the Commission as they were 
described in Exhibit HI. He described those as typical of the 
construction industry which has its own particular history 
of development of such allowances over 20 years. 

With particular reference to Mt Keith, Mr Gifford said 
that the site was not as geographically isolated Nifty. It is 
located in a reasonable vicinity of a fully serviced town 
which is accessible to employees. There is a regular air 
service that operates into Mt Keith and into the town of 
Leinster. The prevalence of dust is something which has 
received a lot of attention. There has been a comprehensive 
campaign of dust suppression but as the ore body enters the 
water table, that will become less necessary. But presently 
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there was considerable wetting down to control dust on haul 
roads and around the plant. 

Insofar as R&R is concerned, Mr Gifford argued that there 
is a good standard of accommodation at Mt Keith. Half of 
the workforce was in self-contained accommodation and by 
Christmas 1994, or some time after, all of them would be. 
There was a very extensive range of recreational facilities 
available on the site. Mr Gifford opined that they were of 
a quality which is the best one would find in an operation 
of this size. So that this means that having leave after 14 
weeks with paid fares and one day's pay is adequate, bearing 
in mind that Leightons allow the opportunity to employees 
to take off leave of equivalent time after seven weeks but 
at their own cost. It was also suggested from Mr Gifford that 
perhaps employees did not really want the amount of leave 
that would fall from the application. He too made 
considerable reference to the Commission's Decision in the 
Nifty Case (supra). Mr Gifford also gave attention to the 
Union argument on bluey jackets. He said that the claim has 
a construction industry ring. It is the accepted practice that 
any major construction contractor, whether in the civil or 
building sector, faces the prospect of providing these bluey 
jackets. There is doubt about what constitutes a bluey jacket 
but the supply of jackets in the construction industry is a 
common practice. That does not mean that Leightons should 
be forced to adopt the practice in the mining industry. 
Leightons, in its workshop setting, has provided clothes and 
overalls but it does not automatically follow that a bluey 
jacket should also be provided. 

In support of the contentions of Leightons, Mr Gifford 
called evidence from Stephen Craig Bell who is Project 
Manager at Mt Keith operations. He gave detailed evidence 
concerning the site. There is no need to recite it. Mr Gifford 
called evidence from Paul Galen Foley who is an Occupa
tional Hygienist employed by MPL Environmental Services. 
His job is to coordinate occupational health consultancy on 
the site. His company has been engaged to provide an on-site 
testing and analysis service of airborne fibres. It also 
samples and analyses dust levels, respirable dust, silica dust 
and the water supply and other testing of any substance 
which impacts upon the health of personnel on the site. Mr 
Foley gave detailed evidence about the programme that had 
been instituted to audit the amount of asbestos dust and 
described in detail the audit safety procedure. Again, it is 
not necessary to summarise in depth the evidence of Mr 
Foley in view of the Decision the Commission has reached 
in this matter. 

As I have mentioned previously, there is little controversy 
in the evidence of the parties. I accept that all of the 
witnesses called did their best to assist the Commission to 
resolve the matter between the parties. There is, in reality, 
little difference in the facts. There is, of course, a difference 
in how one should interpret them. 

There a number of similarities between the nature of this 
matter and the case concerning the Nifty Copper Project (the 
Nifty Case [supra]). In fact, the Applicant in the Nifty Case 
(supra) used the very same underpinning for the disability 
claim, that is, isolation, extremes of temperature, dust, glare, 
flies and lack of amenities. The Nifty Case (supra) is at point 
here and contains some useful signposts. In my Reasons for 
Decision in that case, I made the following comments: 

"I turn now to my analysis of the matters for 
decision in this application. From the submissions of 
the parties it can be said that the substantive terms and 
conditions of employment which are applicable to 
Leightons employees at Nifty are agreed. That is, the 
AWU Construction Award is used as a guide for wage 
rates and the general conditions of employment are 
taken from the Gold Mining Award. This is the regime 
of conditions of employment that Leightons uses right 
across the State on the 15 existing contracts in the 
mining industry. In addition to those conditions, the 
AWU, by this application, seeks some additional 
compensation by way of redundancy, superannuation, 
industrial relations procedures and R & R provisions. 
In particular, it seeks a project allowance of $2.80 per 
hour said to be to compensate for specific and unique 

disabilities associated with the Nifty project which 
include, inter alia, isolation, heat and cold, dust, glare, 
flies and lack of amenities. 

The Commission has had the opportunity of hearing 
from the parties, listening to the witnesses called and, 
in addition, has carried out inspections at Nifty. It 
should be recorded here that the Commission, pursuant 
to Section 19 of the Industrial Relations Act 1979 (the 
Act), is required to keep abreast of industrial conditions 
in industry and to this end has visited, as part of its 
duty, every one of the sites which were mentioned in 
the proceedings. It has also spent 20 years involved in 
construction and mining in the Pilbara region of 
Western Australia and it is able to test the submissions 
and evidence that have been put by the parties against 
that broad background of knowledge. In doing so, I 
conclude that the Nifty site, insofar as a mining 
operation is concerned, is very little different to any 
other mining operation of a similar nature which is 
located in a remote area in the State. It suffers the same 
environmental problems of heat, cold and exposure. It 
suffers similar dust problems. Th this extent it is no 
different to any other mine. Leightons operate on many 
of the mines in Western Australia, at the moment they 
have 15 contracts. They have devised a regime of 
employment conditions which comprises payments and 
conditions which satisfactorily meet all of the extant 
factors at those various properties. I can see no reason 
why the Commission should, given the physical 
conditions at Nifty, interfere with the well settled 
employment conditions that Leightons and its employ
ees have agreed over many years of operation. 
Therefore I do not intend to make an award of a project 
allowance or redundancy payments or any of the other 
payments which are sought by the applicant." 

Concerning the last paragraph of the citation above, I can 
fmd no reason why I would change the views that I 
expressed there. Even though the work group under 
examination at Nifty were mining workers, as far as I am 
concerned the employees who are subject of the current case 
are not maintenance workers in the true sense of the word. 
They are part of the normallogistical support for the mining 
operation. There are metal tradespersons employed at mines 
all over Western Australia. If one applies the term 'miner' 
to them, they easily fall into the general understanding of 
the word. They are certainly not maintenance employees in 
the normally accepted sense of the metal trades employees. 
The point I make is that the metal tradespersons are not 
distinguishable as a class of employees from that class 
covered in the Nifty Case (supra) other than, of course, by 
their skills. I apply the reasoning in Nifty here and I 
conclude that nothing has been put to me which indicates 
that I ought to interfere with settled employment conditions 
that Leightons and the employees agreed over many years 
of operations and, as at Nifty, I do not intend to make an 
award of a project allowance. 

I now turn to examine the question of the R&R claim. It 
is true that I distinguished Nifty on the basis of location and 
regime of work. It is clear that the location of Mt Keith is 
not as extreme as Nifty, particularly in a geographical sense. 
At Nifty, it was almost 400 kilometres to the nearest town 
and, in any event, employees had no access because of the 
prohibition on private vehicles on site. The Nifty site was 
serviced by aircraft, much in the same way Mt Keith is, 
however, any air service is only useable if one can afford 
to pay the high cost of the tickets. Employees can go to 
Leinster from Mt Keith, it is true, but they can only go if 
they can get a lift or if they have their own vehicles. 
According to the evidence, the number of vehicles on site 
owned by metal workers is quite low. All in all, the extreme 
isolation at Nifty is not present at Mt Keith but it is only a 
question of degree. I conclude that the isolation at Mt Keith 
is of sufficient character that it ought to be given weight 
when assessing whether R&R, at a frequency different to 
once every 14 weeks, ought to be granted. The camp 
facilities at Mt Keith and Nifty are different. At Nifty, every 
person had en-suite accommodation. That is not the case at 
Mt Keith although it is said that in due course each 
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Leightons employee will enjoy that standard of accommoda
tion. However, at the time of hearing, less than half did so. 
Where Mt Keith does have better facilities than what Nifty 
had, at least when the Commission had its inspections there, 
is in the area of amenities. The Mt Keith amenities, on the 
inspection, were revealed to be of a high standard. However, 
amenities are only useful if they can be used and this leads 
to the next leg of assessment or tests that I applied at Nifty 
and that is the work regime. The work regime of the 
employees in question at Mt Keith is the same as those at 
Nifty. There are 12 hour shifts, 13 days out of 14. As I said 
in the Nifty Case (supra) that is by any measure a long time 
to work in an isolated environment without a break. My 
conclusion about the two sites is that there are more 
similarities than dissimilarities about them. They are, in 
short, typical of remote area mining in Western Australia. 

Another factor which must be given weight is the 
differential R&R conditions on site. Leightons employees 
subject of this application are, as I say, properly regarded 
as miners. That their employer has a contract for five years 
to do mining at Mt Keith does not change the character of 
the work done by its employees. There are other persons in 
a blue collar category employed on the site, for instance, by 
Western Mining Corporation who is the owner of the 
property. These employees enjoy a two week on, two week 
off cycle. There are a range of cycles commencing from the 
Western Mining Corporation model right up to 14 weeks for 
Leightons. For instance, the evidence is that the caterers 
have a different R&R cycle as do other contractors on the 
site, for instance, Thiess. When employees experience the 
same conditions in the workplace, it becomes difficult to 
maintain a case for such an extreme difference in R&R 
provisions. I accept the Union's arguments that the trying 
work regime of the employees in question, with little leave, 
can contribute to absenteeism, alcoholism and other prob
lems with maintenance of continuity of employment. One 
has to take into the mix, though, that the Leightons 
employees' monetary conditions may be somewhat superior 
to other employees on the site. 

Having considered all of the relevant factors, it is my view 
that the claim for R&R is justifiable and I will make an 
Order that an employee of Leightons may return to Perth 
after seven weeks' continuous service on site and in such 
circumstances, shall be entitled to two days' leave with pay 
in addition to the weekend. Thereafter, that employee may 
return to Perth after each further period of seven weeks' 
continuous service on site and in each case be entitled to two 
days' leave of which one day shall be paid. The Order will 
also provide that payment for leave and reimbursement for 
any economy airfare paid by the employee shall be made at 
the completion of the first pay period commencing on or 
after an employee's return to the job but in special 
circumstances, and by agreement with the employer, the 
entitlement conferred by the Order may be granted earlier 
or taken later than the prescribed date of accrual without 
alteration to the employee's accrued entitlements. But there 
can be no entitlement to either the fares or leave with pay 
as provided in the Order unless the R&R conferred is taken 
by the employee. The award will still leave Leightons 
employees having the longest qualifying period for R&R on 
the site. However, in my view, the result is equitable given 
the countervailing circumstances. 

As in the Nifty Case (supra), I am satisfied that the Wage 
Principles have been properly applied and the granting of 
R&R leave after seven weeks does no violence to them. 

Insofar as the claim for bluey jackets is concerned, no 
persuasive arguments have been put to me as to why the 
Commission should grant such a privilege and therefore the 
claim will be rejected. Orders will now issue to give effect 
to the Commission's Decision to grant R&R. I consolidate 
my decision as follows: Claim (a) and (b) of the Schedule 
to the Memorandum of Matters for Hearing and Determina
tion under Section 44, are dismissed. Claim (c) is granted 
in the form described above. Minutes of Proposed Order will 
now issue. 

Appearances: Mr N. Hodgson. and with him Mr D. Hicks. 
appeared on behalf of the Metals and Engineering Workers' 
Union-Western Australia. 

Mr R. Gifford appeared on behalf of Leighton Contractors 
Ply Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union-Western 

Australia 

and 

Leighton Contractors Ply Ltd. 
No. CR 360 of 1994. 

COMMISSIONER J.F. GREGOR. 

8 December 1994. 

Order. 
HAVING heard Mr N. Hodgson on behalf of the Applicant 
and Mr R. Gifford on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders-

(1) That an employee of Leighton Contractors Ply Ltd 
may return to Perth after seven weeks' continuous 
service on site and shall, in such circumstances, 
be entitled to two days' leave with pay in addition 
to the weekend. 

Thereafter the employee may return to Perth 
after each further period of seven weeks' continu
ous service on site and in each case be entitled to 
two days' leave of which one day shall be paid. 

Payment for leave and reimbursement for any 
economy airfare paid by the employee shall be 
made at the completion of the flI'St pay period 
commencing on or after the date of return to the 
job. 

In special circumstances, and by agreement 
with the employer, the entitlement conferred by 
this Order may be granted earlier or taken later 
than the prescribed date of accrual without 
alteration to the employee's accrued entitlements. 

(2) That Claim (a) and (b) of the Schedule to the 
Memorandum of Matters for Hearing and Deter
mination Under Section 44, are dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, WA Branch 

and 
Silver Chain Nursing Association 

No. CR 266 of 1993. 

COMMISSIONER J.F. GREGOR. 

8 December 1994. 

Reasons for Decision. 
THE COMMISSIONER: On the 8th of September 1993, I 
issued a decision dismissing an application by The 
Federated Miscellaneous Workers' Union of Australia, WA 
Branch ("the FMWU") for orders for the reinstatement of 
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Lorna Perry to the position of hostel supervisor at the 
Albany Hostel operated by the Silver Chain Nursing 
Association ("the Silver Chain"). 

My decision was appealed to the Full Bench. That appeal 
was upheld and by an Order of the Full Bench dated the 15th 
of December 1993, the matter was remitted to the 
Commission at first instance, to hear and determine the 
question of reinstatement according to law. Before that 
occurred, the Silver Chain appealed the decision of the Full 
Bench to the Industrial Appeal Court. The Court delivered 
its Reasons for Decision on the 10th of August 1994. The 
conclusion reached by the Industrial Appeal Court is 
encapsulated in the final paragraph of the reasons of the Hon 
Mr Justice Rowland where he wrote that-

"For reasons which were not expressed, the Full 
Bench remitted the matter back to the Commission at 
first instance to see whether reinstatement should be 
ordered. I do not attempt to conjecture on what basis 
this will be resolved by the Commissioner in view of 
the unsatisfactory state in which the matter was left by 
the Full Bench. It seems to me that the more 
appropriate order is to set aside that order and send the 
whole matter back to the Commission to make fmdings 
as to whether the Appellant's complaint, because of the 
employer's conduct in the specific cases relied upon, 
the employee is unsatisfactory as alleged and, having 
made that fmding, to decide whether the dismissal was 
unfair. This, to me, seems to be the most unfortunate 
result; but in view of the lack of fmdings and 
conflicting messages arising from the Full Bench's 
reasons, I can see no other alternative." 

That paragraph does contain the ratio of the decision and 
is conftrmed in the Order of the Industrial Appeal Court 
which provides-

"(1) The appeal be allowed. 

(2) The matter be remitted to the Commissioner at 
fIrst instance. 

(3) A fInding be made as to whether the appellants 
complaints that because of the employee's con
duct in the specific cases relied upon, the 
employee was unsatisfactory as alleged; and 
having made that fmding, the Commissioner 
should then determine, in the event that it is 
favorable to the respondent, whether the dismissal 
was unfair." 

Mr KeUy, who appeared for the FMWU in the hearing of 
the matter remitted, suggests that the Commission is bound 
to follow the fIndings of the Full Bench and also to conduct 
a wide review of the original case. However, I think it clear 
from the Reasons of Rowland J, as it is supported by those 
of Kennedy J, that the Commission is to make a fmding on 
the substance of Silver Chain's complaint about the 
employee's conduct in the specific cases relied upon, that 
is whether the employee was satisfactory or not, and having 
done so then determine, if the outcome of that fInding is 
favourable to Silver Chain, whether the dismissal was 
unfair. 

The 'specific cases' relied upon must be those which have 
been identifIed by Rowland J at page 4 of his reasons. In my 
view, those matters, which I incorporate into these Reasons 
hereunder, are the matters which the Commission is required 
to make specific fmdings upon and having done so, decide 
whether dismissal was then unfair. The specific matters are 
as follows--

"Several complaints have been made against you by 
residents and relatives prompting further inquiries to be 
made. Those inquiries have resulted in a number of 
general comments and some very specific allegations 
being made by other staff members. 

In your interview today you will be asked, in 
addition to any comments which you may wish to 
make, to address the following matters arising out of 
the statements made by other staff: 

Ongoing Two staff members have indicated that 
at least three residents (Mrs Croston, 

Mrs Young & Mrs Stewart) have com
plained of being scared of and bullied by 
you. 

Jan/Feb 93 Mrs Croston was found by another staff 
member sitting on her bed in tears--Mrs 
Croston claims you has (sic) left her 
when she needed help-refers to you as 
"she who must be obeyed". This is said 
to have occurred a number of times. 

April/May Two staff members have indicated on 
93 several occasions (including an episode 

on 16 May) Mrs Croston rang the bell 
at morning and afternoon tea and it went 
unanswered by you--on one occasion 
you are alleged to have said "she wants 
her puffer, she'll have to wait". 

9 May 93 You did not allow Mr Wilkes to make 
a phone call to his son. You then 
reprimanded two other employees for 
assisting Mr Wilkes to make the call. 

10 May 93 Mr Wilkes was again denied a phone 
call by you. You are alleged to have said 
"not on your bloody life". 

11 May 93 Mr Wilkes was unduly reprimanded by 
you for wetting a bath mat. 

15 May 93 Mrs Stewart was unable to come down 
for lunch and was denied a cup of tea by 
you. 

16 May 93 Mrs Stewart asked for lemonade and 
offered to pay. You refused saying 
"they'll all want it"." 

I have decided to approach this task by reviewing the 
relevant information that was presented at hearing. I deal 
fIrst with evidence given on behalf of the FMWU. 
According to her evidence, Lorna Perry commenced 
working at the Annie Bryson McKeown Lodge ("the 
Lodge") in 1987. She had trained as a nursing aide in Royal 
Perth Hospital. Since 1960, she had worked in the industry 
off and on. She had first worked at the Lodge as a night 
supervisor and then became a weekend supervisor. This 
meant she worked Saturdays, Sundays and Mondays. Her 
duties included care for residents, showering, dressing, 
helping with meals, making and changing beds and 
providing treatments. Mr Kelly took Mrs Perry through 
Exhibits K2, K3 and K4. He asked her about the negative 
comments which appear as notations on one of the personal 
appraisals (Exhibit K4). Mrs Perry said she had worked on 
those and tried to address the issues. Concerning an incident 
in 1991, she said that the patient involved was subject to 
mood changes. She conceded that she may have been abrupt 
and bossy when the patient had hit her with a walking stick. 
The patient had also poked a walking stick at another 
member of staff and almost broke her glasses. 

Mrs Perry gave evidence, too, about the events on the 27th 
of May 1993, when she was telephoned by Mrs Jolly and 
told that she had been suspended from her duties. She had 
advised the FMWU. She was stunned and shocked. She next 
heard from her employer the following Thursday when she 
was asked to attend an interview. In the interest of privacy, 
the interview took place at another Silver Chain institution. 
Mrs Jolly, the Manager, presented her with a number of 
pages of complaints by staff members. Mrs Perry com
plained that she did not really have a lot of time to consider 
them. 

After the interview at which Mr Liaros of the FMWU was 
present, she next received contact from her employer on the 
4th of June 1993. She was told to come and see Mrs Jolly, 
that she should bring a witness, that the complaints against 
her were serious and that she was going to be asked to resign. 
Ultimately she refused to resign and her services were 
terminated. 

Mr Kelly produced a petition which was taken amongst 
residents at the Lodge (Exhibit KIl). Mrs Perry said she had 
nothing to do with the organisation of the petition. Of the 
individual complaints about her, she said of the ftrst 
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concerning her ongoing that she had 
differences with the residents involved, but later she had 
become friends with one of them, particularly Mrs 
Young. day she walked into Mrs Young's room and 
Mrs Young abused her. Mrs Perry said Mrs Young was 
lucky that she (perry) was there because Mrs Young was 
building up to a massive stroke and her quick reaction 
enabled Mrs to be transferred to hospital. That quick 

Mrs Perry says, saved the woman from having a 
massive stroke for which she has been very grateful. Mrs 
Perry said she never bullied Mrs Young. According to Mrs 
Perry, the other resident concerned, Mrs Stewart, was very 
difficult to handle. She refused to take her medication. Her 
doctor had stressed to Mrs Perry that Mrs Stewart must not 
stay in bed because she might come down with a chest 
infection. It was important that she take her medication. Mrs 
Perry said that Mrs Stewart told her that she "loved her very 
much, even though sometimes you are a little bit tough on 
me. You do it for my own good". 

Mrs Croston was another resident who was very difficult. 
She wanted a lot of attention. Mrs Perry said it was very 
difficult to detail the number of complaints she had received 
about Mrs Croston's table manners and the condition of her 
room. Mrs Perry had done her best to address those 
problems. She had asked Mrs Croston a number of times to 
clean up. She did not regard this as bullying Mrs Croston 
though. She could never remember leaving her sitting on the 
bed in tears. Mrs Perry gave the evidence as to how she 
would make decisions about priorities in dealing with 
patients. She denied the incidents said to have occurred in 
April/May 1993. She said that she had left the bell 
unanswered because it was impossible to respond. If a 
resident asked for a puffer and it was not due, she would tell 
them so. She thought the resident concerned was inclined 
to ring her bell to, in effect, perversely interrupt the staff 
from having their morning tea. In fact, during such times, 
Mrs Perry claimed it could be guaranteed that Mrs Croston 
would ring the bell for attention. 

Mrs Perry explained her version of the events of the 9th 
of May 1993, when Mr Wilkes wanted to ring his son. She 
had tried to assist him but other matters came up and she 
was unable to do so. When she came back she was greeted 
by Mr Wilkes' son, who was irate, asking why his father had 
not been sent to hospital. It turned out that Mr Wilkes' son 
had received a telephone call from his father saying that he 
was sick. This caused her to instruct other members of the 
staff that in future they should check with her before they 
allowed a resident to make a telephone call. If those matters 
were to happen again, Mr Wilkes' son's wife's, sister, who 
was a trained nurse, should be called because she could 
handle the situation better than Mr Wilkes' son who, it was 
alleged, panicked when his father called. 

Mrs Perry specifically denied the complaint that on the 
10th of May 1993, she said to Mr Wilkes "not on your 
bloody life" when he wanted to make a telephone call. She 
had told him that it was inconvenient for her because she 
was talking to someone else on the telephone. Apparently 
he then went and told the cook that he had been refused 
permission to make a telephone call. Mrs Perry said she had 
been on duty a number of times with Mr Wilkes, who is a 
respite resident, and had never had any problems with him. 

Of the complaints of the 11th of May 1993, concerning 
the wet bath mat, Mrs Perry explained that she had received 
a number of complaints about the faults with setting of 
temperatures of the shower. On the day in question, she had 
said to no one in particular that she "had had enough of the 
bloody showers", but her concern was directed to the 
showers because she thought there might be an accident. She 
specifically denied that she was complaining about the wet 
bath mat. She did not think Mr Wilkes took her comment 
to be reprimanding him. 

Of the instance of the 15th of May 1993, Mrs Perry 
remembered that Mrs Stewart was nauseated and she offered 
her Dexel. This Mrs Stewart had refused, but she had never 
asked for a cup of tea. As to the lemonade supply, she was 
under the impression that lemonade was only for happy hour 
residents, she was not told otherwise. Mrs Perry thought she 

generally had a relationship with the residents, some 
were difficult to get along with, but they seemed to like her 
all right. She said she had done extra things for residents, 
like taking them out on outings and shopping and taking 
them home for afternoon tea. She had come into the Lodge 
in her own time on a number of occasions. The witness was 
then shown a series of letters of reference (Exhibits K12 
through to K25) and verified that they were from a variety 
of people who supported her. 

In cross-examination Mrs Perry totally refuted that any 
of the incidents complained of took place. She gave her 
version of the events which led to an offer by Mrs Jolly of 
temporary employment at Emu Point and how she rejected 
that. She was given the chance to respond to the allegations 
against her. She basically denied them. She conceded that 
she was not, all of the time, in a position to make an 
assessment on the priority of calls. She conceded that she 
would not know whether a call was trivial or not until she 
answered it. She did concede that she left Mrs Croston 
unattended when she had wanted a puffer. That was because 
the puffer was not due. She conceded, too, that she did not 
have any instructions from her employer that Mr Wilkes 
should not make calls to his son. She developed the 
impression because of the concern that Mr Wilkes' son is 
inclined to panic and 'just gets in his car and takes off' when 
his father rings. She said she did not really understand what 
the residents meant by "bullying" but she felt that some did 
not appreciate what was being done for them. She 
acknowledged that receipt by cavers of testimonials from the 
relatives of residents who had been in their care was fairly 
common. She also conceded that in developing a relation
ship, one is sometimes inclined to know what was best for 
residents. In respect of Mrs Stewart, Mrs Perry said she was 
tough on her but Mrs Stewart appreciated it. She recollected 
collecting a tray after Mrs Stewart's lunch with a cup of tea 
on it. This is when there was an allegation that she refused 
to supply her tea. She did deny Mrs Stewart lemonade 
because of her impression that the happy hour was the 
appropriate time for lemonade to be iSSUed. She also 
admitted that she told Ms Taylor off for buying lemonade 
for Mrs Stewart. She acknowledged that she had made a few 
mistakes, but opined that everyone makes mistakes. Al
though she denied all of the allegations, she did not deny that 
some of the events occurred. She conceded that all the 
warnings in the world would not matter if she said she had 
done nothing wrong, because the warnings would have no 
substance. 

The Commission received other evidence in support of 
Mrs Perry. First from Mr Liaros, who related his involve
ment in the matter when accompanying Mrs Perry during the 
interview. The involvement of Mr Liaros is limited and I 
will not recite his evidence. 

Other evidence in support of Mrs Perry was taken from 
Margaret Elizabeth Piggot. Mrs Piggot said that an elderly 
friend of hers had spoken highly of Mrs Perry, who put the 
comfort and needs of residents before her own convenience. 
She thought that the Lodge would not be the same without 
Mrs Perry and she could not believe that she had been 
sacked. She had no knowledge of any of the complaints of 
Mrs Perry denying dignity and privacy to residents or 
forcing them to do things against their own will. She gave 
evidence that shower heads do get broken at the Lodge. In 
cross-examination she indicated that she had never worked 
with Mrs Perry. Most of the information given by Mrs 
Piggot came through her being good to her elderly friend 
Mrs Gray.Evidence was taken from Joyce Mary Gorman. 
She identified a letter of a reference that she had written to 
Mrs Perry. The letter related how, in her own time, Mrs 
Perry had brought happiness to people by providing 
enjoyable outings. 

Evidence was also taken from Jonathon Young, who is 
the proprietor of a business consultancy. He had been a 
Director of the Albany Chamber of Commerce. He 
confirmed he had written a letter for Mrs Perry which 
acknowledged her as a dedicated and compassionate Cater. 
As an experienced employer, he thought she had high ethical 
standards and dedication. If he was her employer he would 
do everything in his power to support her and to ensure her 
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continued employment. Over the years with his grand
mother's attendance at the Lodge he saw Mrs Perry 
frequently. He could never see her as a bullying person, in 
fact he had asked her to be fIrm with his grandmother, who 
needed to get out of bed. Mrs Perry was asked to be fIrm 
with her and actually get her out of bed, even if she said she 
did not want to. His grandmother never complained that she 
was bullied by Mrs Perry. He did know about the petition 
but thought it inappropriate that he get involved in it. He 
thought that the residents who signed the petition knew what 
they were doing and there was no confusion. He thought 
residents were upset about what had happened to Mrs Perry. 

There was a number of examples of documentary 
evidence before the Commission. Exhibit K2 is a confIden
tial staff assessment which appears to be satisfactory. 
Exhibit K3 is similar. Exhibit K4 is a performance appraisal, 
which noted that Mrs Perry is more than willing to do extra 
out-of-work activities, but she is inclined to get involved 
emotionally, mainly due to her "mothering instincts". She 
was also described as being authoritarian and judgemental 
to her detriment. There was a record, too, of altercations 
with a Mrs Chantler and of breaking confIdentiality. There 
is a me note in Exhibit K6 of an annual review in 1993, 
which could be described as very good. There was also 
evidence in Exhibit K7 which referred to the evidence of 
Mrs lolly. Exhibit K7 was the original warning letter given 
in 1991, where Mrs Perry was warned in respect of lack of 
compassion, lack of courtesy and being bossy and abrupt. 
That behaviour was described as "unsatisfactory perform
ance". The letter was later substituted as a result of 
proceedings before this Commission, otherwise constituted. 
It is relevant to note that in Exhibit KlO the termination was 
based on the conclusion reached by the employer that' 'your 
performance is totally unsatisfactory". Exhibit Kll is a 
petition. I draw particular attention to the state of the 
signatures on it. Exhibit K13 is a reference from the 
Honourable Muriel Paterson. Exhibit K14 is another 
supportive reference, as are Exhibits K16, K17, K20 and 
KZ1. Exhibit K22 is a reference from lane Hodgson 
thanking Mrs Perry for her work in looking after her mother. 
Exhibit K23 is a reference in a similar vein from Captain 
'ferry Paterson. Exhibit K25 is a letter from the Chief 
Executive of Silver Chain which thanks Mrs Perry for her 
valuable contribution to the Association. Exhibits K26, KZ7 
and K28 are testimonials to Mrs Perry. For instance, Exhibit 
KZ8 by Ionathon Youngs indicates that he found Mrs Perry 
to be "dedicated, compassionate and a capable carer". 

In view of the task that has been set for me by the 
Industrial Appeal Court, it is necessary that I summarise the 
evidence of the witnesses called by Silver Chain in support 
of the contentions that are contained in the list of so-called 
complaints about the work of Mrs Lorna Perry. 

I deal fIrst with the evidence of Theresa Topaloudas. This 
witness is a person employed as a domestic by Silver Chain 
at the Lodge. She works a total of up to three days a week, 
but sometimes at other premises operated by Silver Chain 
in Albany. She says she does cleaning and pantry work, but 
her duties do include hands on care of residents. That occurs 
in situations where the supervisor is not around and the 
buzzer goes. She would then attend to the call. She has been 
doing this for about a year. Ms Topaloudas identifIed a 
statement (Exhibit P4) that she had signed at the request of 
Mrs lolly, the Manager of Silver Chain's operation at the 
Lodge. Ms Topaloudas confIrmed that the document 
accurately described what was discussed between them. She 
did say it was not written by her. In her cross-examination 
she adumbrated upon the content of the document. She 
described how Mrs Perry complained about a resident when 
that resident disturbed her and another worker during 
afternoon tea. The bell was not answered straight away. She 
related how Mr Wilkes had told her that he had gone to the 
office. He had asked if he could ring his son but he had been 
sent away. He described the person who sent him away as 
a "big lady" who was rude to him. That person was, 
according to Ms Topaloudas, Mrs Perry. As far as Ms 
1bpaloudas knew, there was no management prohibition to 
residents making telephone calls. 

Ms Topaloudas also described the incident of the 16th of 
May 1993, when Mrs Stewart asked for lemonade and 
offered to pay but was refused by Mrs Perry on the basis that 
'they (the residents) would all want it'. Ms Topaloudas said 
that she thought Mrs Perry's responses were cold. It was Ms 
Topaloudas' view that in the circumstances when the 
resident was unwell, if she wanted a glass of lemonade she 
should have been able to get that, even though Mrs Perry 
was getting ready for the happy hour. Ms Topaloudas gave 
direct evidence that she heard Mrs Perry say that she was 
'the boss', she would decide whether the resident would get 
lemonade and in this case she was not going to have it. 

Ms Topaloudas related her knowledge of the incident 
which occurred on the 11th of May 1993, concerning Mr 
Wilkes' bath mat. Ms Topaloudas said she was working 
outside the room. Ms Topaloudas described Mrs Perry as 
'coming over roughly'. Mrs Perry asked Mr Wilkes what 
was the matter and he had told her that the bath mat was wet. 
Mrs Perry became angry with him and asked him why she 
was not told that when she was in the room making the bed. 
Ms Topaloudas thought that Mrs Perry's treatment of the 
resident was belittling of him. 

Ms Topaloudas related another incident where Mr Wilkes 
had told her that he wanted help to call his son. She had told 
Mr Wilkes that it was not up to her and he had said that when 
he asked the lady (Mrs Perry), she was rude and said "not 
on your bloody life" and sent him away. Ms Topaloudas 
gave evidence also about allegations that some residents 
were scared of Mrs Perry. She formed this conclusion 
because a resident, Mrs Stewart, had told her this on a couple 
of occasions. She had not gone into detail with Mrs Stewart 
because that was contrary to policy, but she did observe 
herself, on a couple of occasions, that the resident concerned 
was unwell and Mrs Perry had made her walk down to the 
dining room. This was quite a walk for her. On another 
occasion, at least according to what the resident had told Ms 
Topaloudas, Mrs Perry had refused her a tray. An in all she 
was disturbed at what was going on and she was not happy 
about it. Ms Topaloudas gave evidence that she had seen 
Mrs Perry's responses to the statement she (Ms Topaloudas) 
had made to Mrs lolly. Notwithstanding the responses, she 
stood by her earlier statements. She was concerned that the 
incidents might be repeated if Mrs Perry returned to work. 

In cross-examination, Ms Topaloudas had said that she 
had not raised her concerns before because she worked with 
Mrs Perry. She thought that the incidents meant that the 
residents were not getting proper care. She told Mr Kelly, 
who cross-examined her, that her failure to report that did 
not make her the less conscientious member of staff. She 
specifIcally denied the evidence given by Mrs Perry that she 
never left bells unanswered. She said that was not correct 
and the incident related by her about Mrs Perry ignoring a 
bell from Mrs Croston was not isolated. She also directly 
disputed the evidence of Mrs Perry concerning what would 
happen if the bell was turned off. In evidence she described 
the way that the summonsing equipment works and how it 
must be reset. She admitted that she had never seen or heard 
Mrs Perry tell Mr Wilkes he could not make a telephone call. 
She went on what Mr Wilkes had told her. She would not 
accept a suggestion by Mr Kelly that there was a reasonable 
explanation for the failure of Mrs Perry to allow the resident 
to have lemonade, that being the imminent approach of the 
happy hour. Ms Topaloudas was of the view that the 
residents' needs should be met at all times, however she did 
not know whether there were specifIc instructions from 
management to that effect. She denied Mrs Perry's evidence 
that in the incident with the wet bath mat there was 
something wrong with the shower. She sustained her story 
that whatever happened, Mrs Perry was angry with the 
resident concerned. She admitted that Mr Wilkes had not 
complained about the conduct of Mrs Perry. She did not hear 
Mrs Perry say to Mr Wilkes "not on your bloody life". Ms 
1bpaloudas thought, though, that if Mrs Perry did come back 
to work at the Lodge, there would be a repeat of incidents 
because she had been reprimanded before and was in Court 
over it. Mrs Perry had continued to behave the sarne since, 
at least in Ms Topaloudas' view. She thought Mrs Perry had 
not learned a lesson over the fIrst incident. Ms 'Ibpaloudas 
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her concern as being that Mrs Perry will continue 
residents she does not like. 

The Commission also heard evidence on behalf of Silver 
Chain from Anthea Jean Taylor. She described herself as a 

reliever, employed at the Lodge. Her duties include 
on care of residents. She had been employed for nine 

months in that capacity. Prior to that she was a nursing 
for 12 years at the Goomalling Hospital. She 

identified the statement that had been recorded by Mrs Jolly, 
manager of Silver Chain. She said that Mrs Jolly had 

written up the document as they spoke. Ms Taylor gave 
evidence of how Mrs Stewart wanted a glass of lemonade 
instead of tea. Mrs Perry had refused the request on the basis 
that there would not be enough lemonade for the happy hour. 

had simply gone to the shop and bought a bottle 
lemonade for the resident Mrs Perry had discussed that 

matter afterwards with her and told her that she did not like 
either her attitude or the way she had acted because she said 
it was going over her head. Ms Taylor related an incident 
involving the resident, Mrs Stewart, where Mrs Perry had 
instructed Ms Taylor not to give her a cup of tea. She was 
concerned about that because she thought the task of the 
staff was to care for the people and give them, as much as 
PO:,SltJle, what they asked for. She was shown the response 

P6 by Mrs Perry to her original statement. Ms 
said she stood by her statement. She thought that if 

returned to work at the Lodge the incidents might 
TPT",,,tpn She would be concerned about this. 

In cross-examination Ms Taylor said that she had never 
instructions about lemonade and did not know 

Mrs Perry had been given any either. She denied 
in the incident involving Mrs Stewart and her 

ambulation that there was anything unusual about trying to 
convince her to walk. She thought to a certain extent that 

in the patient's best interests. Ms Taylor still denied that 
of tea that Mrs Stewart requested went to her. She 
those incidents, nevertheless, were important even 

may not seem so on the surface. She reported 
of the lemonade to Mrs Jolly and she did so 

because she was quite wild over the whole affair. She 
admitted she only had two incidents with Mrs Perry. 

Evidence on behalf of Silver Chain was taken from 
Gwendaline Howson. She is employed as a weekend cook 
and supervisor at the Lodge and has been so for seven 
and a She identified the statement she had given 
to Mrs (Exhibit PS). She related an incident when she 

Mrs Perry to lift a patient who had fallen. On 
that occasion Mrs Perry was nasty to the patient about the 
mess. The patient was left crying loudly and was very upset. 
Ms Howson thought staff relations were jeopardised by the 

that Mrs Perry did. She thought that was probably not 
intl~ntiion, but that Mrs Perry does tend to put staff down 

in of residents. She thought that Mrs Perry's actions 
belittled the staff. She could not remember precisely the 
incident when Mrs Croston asked for tea, but she did 
remember generally the attitude taken by Mrs Perry; that 
residents would have to wait, particularly when she was 

morning tea herself.It should be noted that Mrs 
Howson wrote a note on her statement to the effect: "I wish 
it be known that I usually enjoy working with Lorna but 
there are things that I do not think are right" . She admitted 
that she did not directly hear Mrs Perry talking to the 
residents about Christmas dinner, but asserted in cross
examination that Mrs Perry belittled some of the staff, even 

it might have been unintentional. In the incident 
in'llnl"'in<7 the television set, Mrs Howson could see that it 

be possible that Mrs Perry was trying to help people 
to records when others watched football. Ms Howson 

also remembered the incident with the bell, but she did not 
the matter. 

Evidence was then taken from Fredrica Zane Ball, who 
works as a cook and carer at the Lodge. She has been 
~ml"llo'll"'n in that capacity for 12 years. She confirmed that 

record of interview in Exhibit PlO was correct. The 
statement dealt with the making of a telephone call when she 

Mr Wilkes dial a number. He had dropped his 
Perry had told them that they had no right to 
Mr Willces was not allowed to ring his son. Mrs 

Perry was very cross. Ms Ball said that Mr Wilkes had told 
her that he wanted to ring his son so she helped him make 
the call. She had never been told not to do so. She thought 
that it was likely the incident she described might occur 
again. In cross-examination Ms Ball related that she had 
been interviewed by a woman from head office, the resident 
advocate, who had been notified of complaints. The resident 
advocate did not identify who the complaints were about. 
Ms Ball said she was not aware that Mrs Perry had been 
confronted by Mr Wilkes' son, who had been called in on 
a false alarm. 

Evidence was taken from Thelma Janet Walsh. She was 
not, at the time of giving her evidence, working at the Lodge. 
She was working at another lodge operated by Silver Chain. 
She had a number of years' experience as a nursing assistant. 
She identified Exhibit P12, which was a record of an 
interview between her and Mavis Jolly. Those complaints 
recorded in the statement centred around an allegation some 
years ago that a resident had been upset a number of times 
after she had been showered by Mrs Perry and left to dress 
herself when she was unable to do so. When the complaint 
was raised with Mrs Perry, her response was to tell Ms Ball 
not to be silly, and that the resident was able to dress herself. 
Another resident had also been left sitting on the bed. This 
had occurred on other occasions. At various times residents 
had told her that they had been bullied by Mrs Perry. Ms Ball 
claimed that there was a terrible atmosphere amongst the 
staff. Ms Ball said that on one occasion she had been taking 
a cup of tea to Mrs Croston and found her in tears. All Mrs 
Croston would say was "she who must be obeyed has left 
me like this". Ms Ball thought she was referring to Mrs 
Perry. The point of the matter was that the patient had not 
been helped when she needed help. Two residents, Mrs 
Young and Mrs Stewart, had both alleged to Ms Ball that 
Mrs Perry had bullied them. She thought that the bullying 
boiled down to when they were not feeling very well and 
had asked for a tray, that they were told to come to the dining 
room. Ms Ball's view was that Mrs Perry bullies residents. 

In cross-examination Ms Ball told Mr Kelly that most of 
the witnesses had been interviewed by the resident advocate 
during her investigation. The resident advocate had asked 
her what she knew and if she had anything to add. Ms Ball 
took that to mean complaints. She therefore added matters 
of which she had knowledge. The advocate did not say how 
many complaints had been made, or by whom they were 
made. On cross-examination, Ms Ball gave evidence that 
she had seen Mrs Croston sitting on the bed in tears at least 
five or six times. She also conceded that there may be 
priority calls to answer. She did not report any of the 
incidents, but she was concerned about them. She did not 
report them because she was hoping the resident's family 
might do something to stop it. 

The next witness was Kay Lorraine McKay-Blair. She 
had worked for five years as an evening supervisor at the 
Lodge. She had been, as a nursing assistant, working in 
similar situations for over 20 years. She conflrmed a 
statement which is Exhibit B14. In this statement she had 
said that Mrs Perry had been abrupt with her over work 
related issues. There was a very uncomfortable atmosphere 
when she (Ms McKay-Blair) would come to work in the 
afternoon and the staff would tell her things that had 
happened during the day. The residents would also complain 
to her. For instance, Mrs Croston, who had swollen legs, was 
asked to walk to the dining room instead of having a tray 
in her room. She also had to wait for oxygen or puffers 
which were not given to her when she needed them. Mrs 
Jolly, who prepared the statement, noted that Ms McKay
Blair said that she does get on well with Mrs Perry so has 
no argument with her. Ms McKay-Blair said that the patients 
concerned were upset and they told her so. She thought that 
the situation at the Lodge would become uncomfortable if 
Mrs Perry returned. 

Mr Kelly cross-examined Ms McKay-Blair about Mrs 
Croston being told to move around. Ms McKay-Blair said 
that there was no record on the day care plan or the fIle 
stating that that was the case. She conceded that calls have 
to be taken in priority when they are received, but the flrst 
call must be answered flrst. The flrst call must be answered 
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before going on to the second call because, contrary to the 
evidence ofMrs Perry, the machinery will not cancel it. She 
would not venture any opinion on the suggestion by Mr 
Kelly that Mrs Croston may have needed to wait for oxygen 
because Mrs Perry had another pressing matter. She had no 
direct evidence about the resident's complaints about 
puffers and conceded that Mrs Perry could have been acting 
on doctor's instructions. 

Evidence was taken from Mavis Rosemary Jolly, who is 
the Manager at the Lodge. She had been employed in that 
capacity for three years. I recite her evidence in particular 
as it relates to Loma Perry. Mrs Jolly said that Mrs Perry 
had worked for 10 months at Gwen Hardy Lodge before 
coming to the Lodge. She had made assessments of Mrs 
Perry's performance. She gave evidence about the warning 
letter in 1991. That was sent because there were complaints 
relating to Mrs Perry behaving in a manner that was not 
proper towards a particular patient's mother who was also 
a resident. Mrs Jolly related that when the matter went to 
the Commission, the Commissioner asked her to settle the 
dispute by issuing a letter modifying the warning. The 
complaint which was received from the patient's mother is 
Exhibit P16. The complaint alleged that Mrs Perry had no 
compassion, that Mrs Perry could not understand why the 
resident was getting upset about her son who was dying of 
motor neuron disease and that she (Mrs Perry) called the 
complainant "a bitch". Mrs Jolly had spoken to Mrs Perry 
about the complaint, who denied it and said that she had 
never done any unkind things to the two residents involved. 
Mrs Perry had tried to apologise to the two patients, but they 
would not accept an apology. Mrs Jolly said that the 
complainant had told her that Mrs Perry had telephoned, but 
had only half apologised for being very abusive. After 
investigating the matter further, the original warning letter 
was issued. 

Mrs Jolly then related how in 1993, she decided to 
interview Mrs Perry after the resident advocate had told her 
that she was concerned that complaints, which she was 
investigating, were serious. Mrs Jolly received an instruc
tion that she was to investigate the whole matter fully. Mrs 
Jolly asked Mrs Perry to come and see her. Mrs Perry had 
said to her when she came "is it trouble?". Mrs Jolly 
explained to Mrs Perry that complaints had been received 
and were being investigated. Mrs Perry asked what were the 
complaints and was it Mrs Twaddle. She also said "They 
are out to get met"; and that "if they want to get me they 
will". She wanted to know whether the the complaints were 
from staff. Mrs Perry said she did her best, but it was never 
enough. She asked did Mrs Jolly "think it best for me (her) 
to resign". Mrs Jolly did not offer advice and told Mrs Perry 
that it might be a week or so before the investigation would 
be completed. Mrs Perry would then be able to address the 
complaints and give her side of the happenings. Meanwhile, 
Mrs Jolly asked Mrs Perry not to report for duty. 
Immediately after the interview, Mrs Jolly telephoned the 
FMWU and said she had suspended Mrs Perry.After the fIrst 
interview with Mrs Perry, Mrs Jolly felt there was enough 
substance in the complaints to conduct formal interviews of 
the staff involved. She did this by interviewing seven 
members of the staff. Freda Ball had told her about the 
incident with Mr Wilkes and the telephone call and how she 
had picked up money from the floor. Then she interviewed 
Ms Pearce. She told Ms Pearce that there were some 
complaints made about Mrs Perry and asked her if she had 
observed or heard anything. Mrs Jolly said her reaction to 
the incidents outlined to her by staff in the interviews was 
one of horror because she could not believe that they would 
actually happen. This was directly opposite to how the staff 
should behave. She regarded the incidents as very serious. 
She had no reason to believe that staff were not telling the 
truth. When she interviewed the staff they were very 
reluctant to give their complaints and they stated so. 
Because she had contacted the FMWU she felt the case 
would go further and she wanted to be sure that if staff 
members were going to make statements that they were able 
to substantiate them. She made it clear to the interviewees 
that if the complaints were not true, they should say so. She 
formed the conclusion that most of the employees liked Mrs 

Perry in a social sense but their 'work life was bad under 
her'. Mrs Jolly made the point that there were a number of 
periphery issues raised in the interviews, some of which 
were quite vague, therefore she concentrated on the matters 
which were specifIcally laid down as complaints. She 
professional advice on how she should approach 
interviews. She had a record of interviews drawn up and had 
the statements typed. So that Mrs Perry could look at them, 
she did not mention names. Mrs Jolly showed the statements 
to Mrs Perry and asked if she had anything to say. In 
response Mrs Perry replied that she could make lots of 
complaints about people. She also told Mrs Jolly that she 
(Jolly) did not know what goes on when she was not at the 
Lodge and that there were people who wanted her (Perry's) 
job. 

Mrs Jolly arranged for Mrs Perry to be represented in the 
interview and Mr Liaros attended. Before the interview 
commenced, she gave Mr Liaros and Mrs Perry a typed 
of the statements. She did not disclose the names of 
informants at the time because she did not know if anything 
would come of the matter. She had no preconceptions about 
the outcome, therefore if Mrs Perry was back at work next 
week, it would not be inflammatory. She had rejected Mr 
Liaros' suggestion that the incidents were trivial. On the 
contrary, she thought they were very serious. Mrs Perri had 
gone through the complaints one by one and had denied 
most of them and suggested alternatives to what happened. 
During the interview she asked Mrs Perry about working at 
an alternative location. Mrs Jolly suggested that she go down 
to Gwen Hardy Lodge to work to avoid embarrassment, but 
Mrs Perry said she would not, she wanted her job back and 
there would be no embarrassment. 

After the interview with Mrs Perry, Mrs Jolly referred 
Mrs Perry's answers back to staff and allowed them the 
opportunity to see whether they would change their 
statement but none did. Mrs Jolly said that she decided the 
allegations were serious. She came to believe that the staff 
were telling the truth, therefore she asked Mrs Perry if she 
was willing to resign, but she would not. Mrs Jolly had 
considered other options for the resolution of the problem. 
She was aware that she could give three waroing letters 
within a year and considered doing that, but decided not to 
because it meant Mrs Perry would come back to work at the 
Lodge. Although Mrs Perry was unwilling to be trl111l<:tieITe,o 

Mrs Jolly considered transferring her. But then Mrs 
considered that at Emu Point there were 22 people 
would never be able to tell if their rights were being abused 
(see Transcript C156). Mrs Perry's attitude to a transfer is 
that she had not wanted to go. She had said "no" to a 
transfer on 3 June 1993. Mrs Jolly then told her that after 
considering the other options she had no alternative but to 
terminate her employment. 

Mrs Jolly was subject to lengthy cross-examination by Mr 
Kelly. She told him that she understood how Mrs Perry must 
have felt, but she believed strongly that even though it was 
distressing for everyone, she had acted fairly. She thought 
that the issues were serious enough for the dismissal. Mr 
Kelly took her through the individual statements. She 
accepted that supervisors must make judgements about the 
priority of answering bells. Consistently Mrs Jolly answered 
the questions on the basis that she went on what she had been 
told by staff. She thought Mrs Topaloudas related 
what she actually heard and she had not misinterpreted 
she had heard. Mrs Perry, in that particular instance, had not 
offered an explanation at all. She just said it was not true. 
Mrs Jolly's position was that she concluded she would 
believe the staff members because they were telling her the 
same thing over and over again. 

Mrs Jolly was cross-examined on the 1991 performance 
appraisals of Mrs Perry. She declined to accept that it was 
outstanding. She regarded it as nonnal for most of the staff. 
The fact of the matter is that she had reported what she had 
seen and that is that there was nothing then in Mrs 
performance to lead her to believe that she was not 
functioning properly. It was accurate in 1991. In 1993 there 
was nothing in her performance which would question her 
adequateness for the job either. She did not have a doubt in 
her mind about what happened because she could not fmd 
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it in her to believe that six very honest and trustworthy 
people were lying over and over again. She had given the 
excellent performance rating because that is what she had 
seen. Mrs Perry had had no negative reports at that time. 
Nothing was reported as being unsatisfactory. Mrs Jolly had 
observed nothing untoward. The point of the matter is that 
she only saw Mrs Perry on Monday mornings. After the 
complaint in 1991, she concluded that Mrs Perry's true 
performance was not what she was seeing with her own 
eyes. Mrs Jolly thought that the incidents were serious and 
if there was a chance Mrs Perry was going to repeat them, 
then that was unsatisfactory. Mrs Jolly also believed that 
Mrs Perry could have amended her ways, but would need 
constant supervision. She said that in respect of the 
telephone calls, Mrs Perry was aware that all residents had 
control over their own lives, which means they are allowed 
to have telephone calls whenever they wish. The congratula
tory letter from Mr Bradshaw was a standard letter sent to 
every employee. This was done as encouragement to staff. 

As to the petition, Mrs Jolly indicated that she had no idea 
what the residents were actually told, but she opined that if 
papers were put in front of a resident they will sign them 
because think they have to obey rules. They do so because 
they come from a generation which believes that when you 
go into institutions, there are rules and you have to obey 
them. She conceded that for the same reasons it is very 
difficult for residents to accept the fact that they can actually 
do what they like. She was not saying that the residents 
believed they had to sign the petition, but they would sign 
anything put in front of them. Even though they may not 
fully understand the legal jargon, they will still sign such 
things. She did not regard the petition as being an expression 
of an indication that the residents wanted Mrs Perry back. 
The fact of the matter is that they simply signed a letter that 
someone had walked around with. She conceded, though, 
that she had not approached residents about this. That is a 
sufficient summary of the evidence of Mrs Jolly. 

It is against the background of all of this evidence, much 
of it conflicting and contradictory and weakened by its 
hearsay nature, that the Commission is required to form 
conclusions about the matters which led to the dismissal of 
Mrs Perry. I must firstly record my conclusions on the 
witness evidence. So far as the six employees of the Lodge 
are concerned, I have no reason to conclude that they did 
anything other than tell the Commission the truth, as they 
saw it, of the happenings involving Lorna Perry at the 
Lodge. I accept, too, the evidence of Mrs Jolly as being 
truthful. . 

So far as Mrs Perry is concerned, I do not say that she is 
a person who comes to the Commission and gives evidence 
which she knew to be untruthful, far from it. I think she is 
a sincere and well meaning person and a person who has 
dedicated much of her life to caring for others. However, I 
am inclined to think that she is inclined to act upon her 
impressions of suggestions that are put to her by others 
without complete thought as to the repercussions. One can 
readily conclude, therefore, that she may act in a manner to 
residents that, to an observer, might appear to be authoritar
ian or ill-considered. A very good example of this appears 
in her evidence concerning Mr Wilkes being not allowed to 
make a telephone call. Her evidence is that every resident 
should be able to make a telephone call, but she had been 
told by Mr Wilkes' son's, wife's, sister that she should avoid 
letting Mr Wilkes make a telephone call to his son because 
his son is inclined to panic, get in his car and take off and 
his wife was very concerned that he might cause a fatal 
accident. Mrs Perry took those as instructions from the 
family. The instructor was Judith Wilkinson, Mr Wilkes' 
son's, wife's, sister. Surely such instruction can only come 
from the resident's next of kin and then only through 
management. The responses of Mr Wilkes' son when his 
father called are indicative of his concern for his father. 1b 
choke off that line of communication between father and 
son, on the say so of someone because they happen to be 
a nurse, is, at the very least, poor judgement. 

There are other similar examples in the evidence of Mrs 
Perry. The example cited above is one which raises doubt 
in my mind about a number of the claims that Mrs Perry 

makes in her evidence. I am led to conclude that her 
evidence is not likely to be as reliable as the evidence of the 
six employees called on behalf of Silver Chain. Having the 
duty of resolving the conflict in the evidence, I have come 
to the conclusion that any conflict as it occurs should be 
resolved in the favour of the Respondent. I reach this 
conclusion with some difficulty but it reflects my general 
impression of the evidence which Mrs Perry has given the 
Commission. I do not have the same problem with the 
evidence of Mr Liaros, Mrs Piggot or Mr Gorman and I 
accept their evidence. Mr Young's evidence is extremely 
speculative. That he may have taken another course is not 
at point. As a basis of his evidence he said he was an 
experienced employer. On consideration, I find little of a 
persuasive note in what he said and give it little weight. 

In reaching a conclusion on this matter, in the terms of 
the parameters which have been set out by the Industrial 
Appeal Court, I emphasise that this is a dismissal in the 
terms which are set out in Exhibit KW, where the employer 
had concluded that on the basis of complaints that had been 
made around June 1993, interviews following those com
plaints and the letter which was sent in December 1991, that 
the performance of Mrs Perry was unsatisfactory. The 
employer did not say that the dismissal was effected for 
misdemeanour, nor did it say there had been misconduct. As 
Rowland J observed, the assessment that Mrs Perry's 
conduct was totally unsatisfactory was made by Silver 
Chain's responsible officer, in this case Mrs Jolly, who 
measured Mrs Perry's conduct in the context of the 
obligations that Silver Chain owes to those in its care. 

It is true that Mrs Perry is supported by quite laudatory 
references from a number of people. Although many of them 
post-date the termination date, I have no doubt that those 
references were freely given. I must say, though, that the 
Commission was not favoured with evidence on oath to 
support many of those references and so the circumstances 
in which they are given cannot be examined. Notwithstand
ing that, as I observed previously, it is clear that Mrs Perry 
is a person dedicated to her work. 

What I am obliged to do is closely examine the evidence 
of the witnesses who appeared before the Commission. It is 
through them that the Commission has the best opportunity 
to form conclusions about the matter. I have already 
indicated that I accept the evidence of the employees called 
on behalf of Silver Chain. One of the reasons that I fmd that 
evidence easier to accept is that the behaviour of Mrs Perry 
which is complained about in the set of complaints which 
started in January, February and went through to May 1993, 
is of a very similar nature to the complaints which were 
made in 1991. They seem to be complaints which, on the 
balance of probability, could have their genesis in a mind 
set of Mrs Perry's that she knew best for the residents and 
therefore did things for them that she considered to be in 
their best interests. This is not exclusive of her being a 
compassionate and caring person and does not make her any 
less a person. But it could be that to those under her care 
she created the impression of authoritarian behaviour. By 
virtue of the Aged Care Act, Silver Chain is obliged to apply 
the Aged Persons Charter. The obligations of that Act on 
Silver Chain are onerous in terms of the preservation of its 
licence to operate the Lodge. So if staff members reported 
to the Manager that residents had been scared or bullied, that 
would be an important matter for Silver Chain to resolve. 

The conclusions I reach on the 'specifIc matters' which 
were recorded earlier in these Reasons are ftrst that, insofar 
as the ongoing complaints of patients being scared or 
bullied, I fmd it is likely to be correct. I fmd that in the 
matters involving Mrs Croston, the complaints of letting her 
sit on the bed and not being supplied a puffer are likely to 
be true. I find that it is true that Mr Wilkes was denied the 
right to make telephone calls on the two occasions on which 
it is alleged. Mrs Perry says she did so because Mr Wilkes' 
son's, wife's, sister had told her to. That, in my view, is an 
insufficient basis upon which to refuse the resident his right 
to make a telephone call. It is certainly not a policy imposed 
by management or Mr Wilkes' doctor or his direct family. 
To deny Mr Wilkes his right to make a telephone call is a 
matter which might put Silver Chain, as the responsible 
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body, in breach of their duty of care to him. I also fmd that 
on the balance of probabilities it is likely Mr Wilkes was 
reprimanded for having a wet bath mat. 

Insofar as the denial of lemonade to Mrs Stewart is 
concerned, I conclude that she was denied lemonade when 
she wanted it because Mrs Perry had decided that the 
running of the happy hour took precedence. I do not accept 
Mrs Perry's contention that she was confused about the 
policy on supply of lemonade. There is some doubt as to 
whether, on the 15th of May 1993, Mrs Stewart was unable 
to come down for lunch and was denied a cup of tea. I am 
not in a position to make a fmding on that matter. 

On the individual matters which are identified by the 
Industrial Appeal Court as forming the substance of the 
issues upon which the Commission at first instance was 
required to make fmding, I conclude that, on the basis of 
them and having conducted the interviews and otherwise 
satisfied itself, Silver Chain was entitled to draw the 
conclusion that Mrs Perry had acted in a way which was 
unsatisfactory. That, coupled with her previous history, 
entitled Silver Chain, through Mrs Jolly, to reach the 
conclusion that her performance had been totally unsatisfac
tory. It is not a critical failure that Mrs Jolly did not 
interview the residents. Her professional judgement was that 
it would be upsetting to them. She was entitled to that view. 
If the outcome of the investigation had been in the balance 
after the staff interviews, it would have been necessary to 
take that risk. But Mrs Jolly was, by then, sure of the 
substance of the complaints. She was entitled to use her 
professional judgement; that in those circumstances it was 
not in the residents' best interests that they become 
involved. 

The question now, having reached the conclusion that Mrs 
Perry's perfonnance was unsatisfactory, is whether the 
decision by Silver Chain to dismiss was unfair. In examining 
unfairness, I observe that in the decision of the Full Bench, 
considerable weight was put on the effect of Clause 37 of 
the Award. It was found that there was a failure, at first 
instance, to give an alleged failure to comply with the clause 
proper weight In fact, the Full Bench went so far as to say 
that the alleged omission may be a 'sole weighty considera
tion'. On this issue I respectfully accept the guidance of the 
Industrial Appeal Court. In his Reasons for Decision, 
Rowland J dealt with the effect of Clause 37 when he said: 

"In this case, I would consider the complaints 
related more to her ability to perform adequately the 
duties required of her in the case of aged infinn persons 
rather than the more pejorative use which would 
nonnally be associated with these words". 

It is true, as the Full Bench found, that Mrs Jolly did not 
go ahead with an offer to transfer Mrs Perry to Emu Point; 
the reason being that it is an institution which deals with 
people with senile dementia, hence the comment from Mrs 
Jolly that "I had 22 people there who would never be able 
to tell you if their rights were being abused". However, Mrs 
Jolly also said in response to a question as to Mrs Perry's 
attitude to a transfer, that she had not wanted to go to Emu 
Point in any case. Mrs Perry had said "no way" on the 3rd 
of June 1993. Mrs Jolly, after considering other options, then 
told Mrs Perry that she felt she had no alternative but to 
tenninate her employment. It is not clear from the evidence 
what those other options were. I took them, when I dealt 
with the matter originally, to be within the context of the 
question of transfer. The best one can therefore conclude, 
and I so do, is that it is unclear whether a concrete offer to 
transfer or not was made to Mrs Perry. It is clear that the 
original offer to go to Emu Point was withdrawn for the 
reasons I have recorded above. but the clear evidence of Mrs 
Perry is that she wanted her own job back. She did not either 
seek transfer, or want one. She thought there would be no 
embarrassment on the job arising from the incident. 

We have a situation here where there is strong documen
tary evidence in support of Mrs Perry. That documentary 

evidence is laudatory of her dedication and caring nature. 
If the circumstances which occurred in May 1993 had been 
isolated to around about that period, I would have thought 
that in the face of such a public perception of Mrs Perry. 
there would be a powerful persuasion to which the employer 
should give considerable weight before it moved to 
terminate her services. I observe, however, that none of that 
infonnation was available to Mrs Jolly at the time of 
dismissal. She was required to, and did, make her judgement 
about Mrs Perry's continued service on the basis of what she 
knew at the time. I think she was entitled to do that. What 
she knew at the time was that there were a series of events 
in May 1993 through to June 1993, and a few months earlier, 
which she had investigated and found to her satisfaction had 
substance. She also knew that those complaints were of a 
very similar nature to a series of complaints which were 
made about Mrs Perry back in 1991, complaints which were 
put to Mrs Perry in the form of a letter which warned her 
that such conduct was unsatisfactory and might lead to her 
dismissal. The fact that Mrs Jolly was later convinced in a 
Commission hearing to replace that letter with one in more 
equivocal tenns does not displace the fact that the 
complaints were made and obviously were sustainable, 
otherwise the issue would have been argued at the time, but 
it was not. Mrs Jolly, therefore, had to deal with a situation 
where events had occurred in 1993, similar to those that had 
occurred in 1991. She had perfonnance appraisals, some of 
them in strong tenns, which indicated that Mrs Perry was 
a good employee. But other appraisals had notations on them 
which gave pointers to authoritarian behaviour. These 
notations provide a link between 1991 and 1993 so that there 
is a continuum of behaviour, albeit in the intervening period, 
but not at a level which would attract attention in the same 
way as the issues in 1993 did. This is most likely because, 
as Mrs Jolly said in her evidence, she did those perfonnance 
appraisals but she only ever saw Mrs Perry on Mondays. 
That may well be a flaw in the perfonnance appraisal system 
used, but it is the fact of the matter. Mrs Jolly made those 
assessments in good faith on what she saw and even though 
some of them are strongly in favour of Mrs Perry, there are 
the notations which I have mentioned which point to a 
propensity to the type of behaviour which occurred not only 
in 1991, but in 1993 as well. 

Mrs Jolly had cognisance and knowledge of these matters 
when she made her decision that Mrs Perry was not a 
satisfactory employee in the terms that Silver Chain required 
employees to be in order that it might meet its duty of care 
to its residents and its responsibilities under the Aged Care 
Act. In my view, Silver Chain was entitled, on the 
information, to conclude that Loma Perry was an unsatisfac
tory employee and to terminate her services. In doing so, 
Silver Chain did not exercise its right to terminate harshly 
or unfairly. It is clear to me that it would be quite unfair to 
Mrs Jolly to conclude that she did not consider other options 
before making a decision to terminate. Whatever those 
options were, it is difficult to find. Transfer was one option 
discussed. The Emu Point transfer was not an option, but 
other transfers may have been. In any event, Lorna Perry was 
not prepared to transfer. She wanted to fight the issue and 
return to her job. 

In all of these circumstances I am drawn to the conclusion 
that Silver Chain has not unfairly exercised its legal right 
to terminate the services of Lorna Perry and an Order of 
dismissal will issue. 

Appearances: Mr DJ. Kelly appeared on behalf of the 
Applicant. 

Mr P.G. Robertson appeared on behalf of Silver Chain. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' 
Union of Australia, W.A. Branch 

and 
Silver Chain Nursing Association 

No. CR 266 of 1993. 

COMMISSIONER I.F. GREGOR. 
8 December 1994. 

Order. 
HAVING heard Mr DJ. Kelly on behalf of the Applicant 
and Mr P.G. Robertson on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby orders-

That the application be, and is hereby, dismissed. 
(Sgd.) I.F. GREGOR, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Sir Charles Gairdner Hospital 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch. 
No. CR 142 of 1994. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch 
and 

Sir Charles Gairdner Hospital. 
No. CR 143 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
29 November 1994. 

Reasons for Decision. 
CHIEF COMMISSIONER: The issue here is whether the 
Commission should interfere in the organisation and 
implementation of services provided by orderlies at Sir 
Charles Gairdner Hospital. In particular the matter referred 
for arbitration is whether or not revised rostering arrange
ments proposed by the Hospital are reasonable in all of the 
circumstances. Concommitant changes associated with the 
proposed rosters include the reduction of 20.5 FTEs in the 
orderlies' establishment, reduction in the availability of 
penalty shifts, the abolition of the 'lift and turn' team (a 
specialist orderly service operating in G-Block for lifting 
and re-positioning patients), the cessation of a 'call room' 
service located in E-Block (an arrangement for patient 
movements, courier services, back up assistance for ward 
based orderlies and emergencies) and the abolition of a 
position designated as 'hygiene orderly' in G-Block. With 
the implementation of these changes, the Hospital proposes 
to introduce a pool of casual labour to be available to 
provide relief during unforeseen absences by full-time 
orderlies, and the allocation of orderlies to work in particular 
wards as members of the patient care unit. Rostering 
arrangements proposed by the Hospital will end the practice 
of rotation of orderlies through various wards and will, on 
occasion, involve the introduction of 7, 8 and 9 days shifts. 
Positions of Leading Hand will also be abolished. The 
Hospital says that these positions are not held "in 
perpetuity". These revised arrangements have been devel
oped under a "decentralised. model" whereby orderlies 

services are ward based. This arrangement could be 
developed further with the abolition of the classification of 
orderly and the designation of a new position of 'patient 
services assistant'. 

Although the proposed new rosters are identified under 
the 'decentralised model' the majority of orderlies are 
already 'ward based'. It is the abolition of the call room, the 
'lift and turn' team and the hygiene orderly's position that 
would complete the ward based structure of orderlies 
services. However, rotation through wards would no longer 
be a feature of work arrangements. The use of pagers would 
also be restricted. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 
Division, W.A. Branch ('the Union') opposes these develop
ments although it states that is not against change. Its 
preferred position is to retain the 'lift and turn' team, the call 
room system and the position of hygiene orderly. It argues 
that this can be justified on the basis of safety and efficiency. 
However, without prejudice to its primary position, it has 
submitted a counter-proposal for rosters based on revised 
work arrangements associated with ward based services. 

The Hospital claims that at this time health care services 
are under pressure not previously experienced. " ... (T)hey 
arise from the changing matters of health, the changing age 
profIle of the population, the changing nature of illness, the 
rapid change in technology and treatment methods which 
require enormous flexibility because of the rapidity of this 
change ... the increasing expectations of the community that 
comprehensive and high quality services will be provided 
to them by the Government, and the decreasing level of 
private insurance coupled with the decreasing capacity of 
govemments to provide services to a level of community 
demand and expectation under current operating environ
ments." (Transcript p23). 

Sir Charles Gairdner Hospital considers, within the 
environment which is also characterised by budget restric
tions and the prospects of further cut-backs, that its services 
are not competitive. It has not changed with technological 
progress. Now it does not have the capacity to pay for these 
changes. 

" ... we feel it is imperative to analyse the whole of 
our operations to see if we can gain efficiencies in some 
areas of greater need and to assist us in being 
competitive and able to provide for the changes in 
treatment methods." 

(Transcript p24). 

In February, 1993 the Hospital's Board of Management 
decided to take "positive action to develop the Hospital into 
the most efficient organisation which was responsive and 
highly effective in the delivery of health care services to the 
Community" (p. 25). Th this end it embarked upon a 
comprehensive review of the Hospital's services to compare 
every facet of its operations to the best practice of 
comparable hospitals throughout Australia and internation
ally. 

The Hospital sought to identify the 'key strategic 
directions' it should be taking in providing services. 
However, budget pressures forced the Hospital to move 
quicker. With its corporate directions confumed, outside 
specialist assistance was sought on operational planning and 
implementation. A Project Tham comprising members of 
the consultancy fum, Booz Allan Hamilton, a member of the 
Board and senior members of the Hospital's management 
identified areas within the Hospital that presented opportu
nities for efficiencies. The proposed changes were ascer
tained from a review of the Hospital's operational areas and 
a comparison with services and performance in comparable 
Hospitals elsewhere. The review undertaken in luly 1993 to 
September 1993 was identified as the 'Diagnostic Phase' 
and the recommendations for changes were accepted by the 
Board of Management. A copy of the Diagnostic Report and 
the recommendations was made available to the Union and 
an invitation to a briefmg session was extended to that body 
together with other registered organisations representing 
industrial interests' of employees of the Hospital. 
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A 'Task Force' approach was put in place to "analyse and 
validate" the benchmarking data that had been the basis 
upon which the Diagnostic Report had been developed and 
the recommendations for change had been fonnulated. The 
'Ward Based Activities' Task Force was the group relevant 
to the reorganisation of orderlies services. The fIrst phase 
of its work was completed in March 1994. It has continued 
to function now taking into account nursing and clerical 
duties in the ward based environment and the development 
of the 'patient services assistant' model which will 
encompass cleaning, catering and orderly duties in a new 
classifIcation. The Task Force was constituted by members 
of Management and the consultancy frrm, elected represen
tatives from the work place area involved and a representa
tive of all the Unions. The officer representing the Unions 
was also a member of the Project team. She joined that group 
after the completion of the Diagnostic Phase. 

The Diagnostic Report had identifIed that a decentralised 
model of orderly services was a characteristic of services 
provided in "best benchmarked Hospiwls". The Task Force 
was responsible for analysing and validating the infonnation 
upon which the decision to move to the decentralised model 
was based and for "looking at the ways that it could be 
implemented in the Hospital". The Ward-Based Activities 
Task Force commenced its work on 15 October 1993 and 
the fmal report was presented on 2 March 1994. It was 
assisted in its work by the establishment of 'Issue Groups' 
which focused on particular aspects of change at the 
workplace and reported back to the Task Force. 

The Union withdrew from discussions with the Hospital 
on the review and its members refused to undertake work 
seen to be connected with the process. This action was the 
outcome of resolutions passed by them at a Union meeting 
on 10 February, 1994. However, the officer representing all 
unions on the Task Force and the Project team continued to 
participate and there was no indication that her role had been 
reduced with respect to representation of the Union. The 
movement towards a decentralised model for orderlies 
services had been promoted under structural efficiency 
refonns before the Diagnostic Report had been completed. 
In July 1993 the Hospital had sought to implement a trial. 
However, the Hospital considered that staff were unco
operative and that course was abandoned at that time. 

The position taken by Sir Charles Gairdner Hospital in 
support of the ward based structure for the provision of 
orderlies services is based on the following: 

(i) Efficiency and competitiveness will be enhanced. 
Through the orderlies familiarity with ward 
procedures and activities their time and skill will 
be optimised. Orderlies will relate directly to the 
patients on their ward. They will be part of the 
team caring for them. The familiarity with patients 
will contribute to patient's comfort. Patients will 
remain in care of the ward orderly during transfers 
to and from clinics and visits to diagnostic units 
in the Hospital. Again this will contribute to 
patient comfort through familiarity with the 
orderly and this will help overcome anxiety. 

Sir Charles Gairdner Hospital believes that 
efficiency (which includes the level of patient 
comfort) is enhanced through a ward based 
identifIcation by orderlies. It understands that this 
has been the experience in other Hospitals. 

(ii) The ward based system will facilitate multi
skilling and contribute to job satisfaction for 
orderlies. It will assist in promoting a career 
structure for orderlies which the Hospital ac
knowledges is lacking at present. The effIciency 
of orderlies services, their multi-skilling will 
enhance job security and reduce the pressure for 
the Hospital to "contract out" orderly functions. 
As multi-skilled members of the ward based team 
with particular knowledge of ward procedures and 
functions it would be difficult to replace some 
aspects of orderlies functions. 

(iii) To raise the spectre of work-related stress arising 
from the proposed changes misconceives the role 

proposed for orderlies in the ward based environ
ment. The Hospital considers that as members of 
the ward based team these employees will attain 
enhanced status. Under the 'ca1l room' system 
orderlies tend to be anonymous workers who are 
called upon by other employees to perfonn a range 
of tasks sometimes unrelated to their primary 
function and invariably on the basis that a task is 
urgent. 

(iv) The ward based system will assist in promoting 
a culture of accountability for the use of resources 
in the Hospital. Wards will establish their own 
priority in the deployment of people provi~ing 
care. This will more directly relate to patIent 
service and comfort. Those priorities will no 
longer be subject to allocation of particular 
functions by the demands being experienced by 
the call room at a particular time. 

(v) The ward based system will result in the disband
ment of the hygiene orderly service and the 'lift 
and turn team'. It will be the function of ward staff 
to perfonn infection control procedures and lift 
and turn functions will be perfonned by nurses 
with assistance from the ward orderly when 
required. The Hospital will ensure that all ward 
staff are trained in hygiene and 'lift and turn' 
duties. 

(vi) Some orderlies will lose access to penalty rates 
under the ward based system. On its analysis of 
the impact the Hospital considers that out of 
approximately 131 orderlies, two will lose more 
than $200.00 per fortnight and ten will lose more 
than $100 per fortnight. Other staff will 
ence reductions less than $100 per week, but some 
will enjoy increases. The Hospital. P:Opo~es to 
rationalise access to penalty rates. ThIS It belIeves, 
will be more equitable "across the board". The 
availability to exchange shifts will continue and 
first choice to work penalty shifts will go to those 
who presently work those hours. 

The duties to be perfonned under the ward based system 
are claimed to be comprehended under existing job 
descriptions. It is expected that the:e will be a reductio~ <?f 
20.5 FfEs in the orderlies establIshment. However, It IS 
planned that it will be met through the management of 
attraction and recruitment so that no permanent member of 
staff will lose their job. The Hospital states that the 
development of the ward based system will be monitored 
and staffmg levels re-assessed to ensure all aspects of 
occupational health and safety, patient ~are and the 
Hospital's economic perfonnance are taken mto account. 

Sir Charles Gairdner Hospital maintains the integrity of 
the process by which it established its operational rt!9ui~
ments and the consultative approach through which It 
developed the basis for the rev.is~ r~stering arrang~~e~ts. 
It claims to have done everythmg m Its power to mlDlIDlse 
the negative impact of these changes on orderlies but 
acknowledges a reduction in income will be experienced by 
orderlies with the decentralised ward-based system. The 
review process was not intended to depart from the 
consultative approach to implementing change under Struc
tural Efficiency. It was, in the view of the Chief Execu~ve 
OffIcer an initiative to ascertain the level of cost effective
ness, ~ establish competitiveness and for the Hospital to 
position itself to be more responsive to change. Th~ task 
force process was intended to ensure that the range of Issues 
to be addressed including, quality, safety and res?urces 
could be raised and discussed by members of staff directly 
involved in delivering services. The Hospital does not 
accept that revised work arrangements will be stressful nor 
will they jeopardise the safety of orderlies. 

The programme to establish th cost effectiveness of the 
Hospital was broken down into three phases-the diagnostic 
phase, implementation design (task force stage) and im
plementation phase. It was intended that' 'ownership" of the 
implementation phase would reside with management and 
staff of the particular unit or service. It would be their 
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responsibility to establish monitoring mechanisms and to 
put forward recommendations for further changes and 
refmements to work arrangements. 

The benchmarking process under the Diagnostic phase 
identified that substantial savings could be achieved by 
implementing a ward-based orderly service ($480,000-
$700,000). The rationale for this conclusion was found in 
changes to work practices under a decentralised model. 
These would involve a reduction in time taken per trip by 
orderlies (the co-ordination and priority for the orderlies' 
work being managed from the ward), the increase in use of 
the Hospital's courier services, a reduction in coverage by 
orderlies of outlying areas within the Hospital and a change 
in patient lifting practices (whereby the contingent of 
orderlies providing a 24-hour 'lift and turn' service would 
be disbanded and the functions perfonned under the 
direction of nurses on each ward). 

It was claimed that preliminary examination had indicated 
that a saving of up to 55 FfEs orderlies positions could be 
made by addressing work routines under the ward based 
model. The Consultant gave evidence that a more conserva
tive approach was adopted and a reduction of 21 FfEs was 
submitted for 'implementation design'. This translated to 
the reduction in the number of shifts being worked in the 
Hospital. It assumed an allocation of one orderly per 30 bed 
ward on day shift and a reduction in shifts being worked 
afternoons, nights and weekends. The following table 
identifies changes in shift arrangements: 

Decen-
Current tralised 

Number of Number of Reduction Percentage 
Shift Shifts Shifts in Shift Decrease 

Weekday AM 56 49 7 13% 
Weekday PM 24 20 4 17% 
Weekend AM 24 16 8 33% 
Weekend PM 20 16 4 20% 
Nights 10 7 3 30% 

134 108 26 

WeelcAM as % 
of Week AM 43% 41% 
Week PM as % 
of Week PM 83% 80% 

(See Exhibit Metcalf 3) 
The reduction in numbers of orderlies (expressed as 

FfEs) was detennined by reference to specific work 
practices. It was said that placement of the reduced number 
of orderlies on the revised number of shifts reflects not only 
savings from changes to work practices (Le. reduced 
travelling time per trip, increased use of designated courier 
services, reduced outlying area coverage and patient lifting 
practices) but also a change in requirements for services at 
particular times of the day. The most significant changes in 
shift arrangement under revised rostering is to be on 
weekends and nights. These are times which attract higher 
penalty payments. It appears from the consultants evidence 
that some regard was given to the number of orderlies that 
are required on shifts in other Hospitals-presumably those 
which came within the scope of the benchmarking exercise. 

The benchmarking process did not specifically take into 
account the geographic distribution of Sir Charles Gairdner 
Hospital on the Queen Elizabeth IT Medical Centre site. The 
Consultant considered that this Hospital is not significantly 
different from other Hospitals with respect to areas serviced 
by orderlies. 

In the application of the benchmark process to the 
Hospital input was obtained from members of management 
and staff to ensure that valid comparisons were being made 
by the consultants. The benchmarking process was used as 
part of an overall "problem-recommendation design strat
egy". Hospitals in which the quality of service had been 
questioned were excluded from the survey. 

Assessments were made of the quality of services at Sir 
Charles Gairdner Hospital from perspectives of those 
engaged in providing care and the delivery services at the 
Hospital. No specific inquiry was conducted into occupa-

tional health and safety standards other than input from the 
Hospital's Occupational Health Unit. 

All data developed in the Diagnostic Phase and the 
conclusion were distributed to each Department in the 
Hospital. Issues raised and comments made about the 
Diagnostic Report were forwarded to the Steering Commit
tee. Hospitals against which benchmarking was done were 
known to members of staff including orderlies and it was 
open to them to make contact and to ascertain for themselves 
the relevance of the comparison. 

Ms E.S. Grimes, Evening Nurse Manager, a member of 
the Project Team and Ward Based Services Task Force, gave 
evidence about the emphasis that was placed on the two way 
process of infonning staff and relaying issues from them 
back to the Task Force. Task Force meetings were held 
fortnightly from mid-September, 1993 to mid February, 
1994. 

In her view, workforce representatives participated 
through Task Force meetings and Issue Groups. Particular 
issues raised and addressed in the process included: 

(a) The coverage of medical records and films to 
out-patient areas and the problem of obtaining 
records when patients were added to the list. 
Consideration of this matter resulted in the 
appointment of a "Medical Records Runner". 

(b) The collection and distribution of the 'midnight 
census' by the night duty orderly co-ordinator. 
This duty was taken over by the wards with the 
purchase of additional printing machines. 

(c) The use of orderly guards and the necessity to look 
after patients where there was the possibility of 
them wandering off, injuring themselves or 
becoming confused. As a result of this issue being 
raised a clinical trial was instigated. 

(d) Back injury concerns associated with changes to 
the 'lifting and turning' arrangements. Training 
was instituted for orderlies and lifting aides were 
purchased for each floor. 

The witness outlined goals in applying and developing the 
roster. These were: 

(i) to maintain acceptable standards of patient care; 
(ii) in response to orderlies concerns raised at the task 

force that there would be an adequate sharing of 
penalties; 

(Hi) the Award requirements were met as far as was 
practical, particularly in relation to working no 
more than 6 day shift whenever it was reasonable; 
and 

(iv) these would be minimal disruption to routines for 
orderlies that had predominantly worked morning 
or afternoon shifts. 

Ms Grimes cited issues that had been raised by the 
representatives of orderlies in the Task Force process. These 
included: 

(a) concerns over the P.S.A. model (which operates 
at the Prince of Wales Hospital) and rosters 
proposed under that model; 

(b) concerns about the adequacy of coverage on night 
shift; 

(c) concern that proposed shift numbers were based 
on the rosters at the Prince of Wales Hospital. (It 
was submitted that in the task force discussion, it 
had been pointed out that this was not the case and 
that the rosters at the Prince of Wales Hospital 
were merely used as check against the analysis 
conducted at Sir Charles Gairdner Hospital); and 

(d) concern that a visit to the Prince of Wales Hospital 
to examine the operation of the P.S.A. model 
should include 'shop floor' representation. 

Ms Grimes refuted the suggestion that the task force 
process was largely irrelevant as the outcome was pre
detennined. She acknowledges that the process was made 
more difficult when the orderlies' representation was 
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withdrawn in February but that up to that time their input 
had been valuable. Ms Grime believes that occupational 
health and safety issues were adequately dealt with by the 
Task Force. She cited action taken on the issue of the lift 
and turn team and the advice received from the Occupational 
Health Unit. 

Ms Grimes supports the decentralised model for ward 
based activities over a centralised arrangement on the basis 
of the focus it brings to patient care and team work approach 
it brings to work arrangements where members can support 
each other, anticipate the needs of other members of staff 
and work together. 

On the issue of the lifting and turning patients, Ms Grime 
considers that nursing staff shouldn't be reliant on a lift and 
turn team. Circumstances arise when the necessity to move 
a patient can't wait the 2-4 hourly round from a lift and turn 
team. Nurses must do the task, they should be proficient in 
it and they would usually have the advantage of knowing the 
patients. 

Ms Grime believed that although the Task Force/Issue 
Groups worked to a tight schedule and there needed to be 
a balance between allowing time to prepare documentation 
(from Issue Group members) and perusal of that information 
by the task force members, the system operated effectively. 
From her perspective the representatives did an excellent job 
in raising the concerns of the workforce. 

Ms McGrath, Acting Manager, Patient Support Services 
and a member of the Task Force gave evidence of the 
decision-making process under which orderlies rosters were 
to be implemented on 18 April, 1994 (see Exhibits Metcalf 
5, 6 and 7). Although she is responsible for orderlies 
services, Ms McGrath was not involved in the development 
of the proposed rosters nor does she have first hand 
knowledge of the operations of the orderly services. The 
documentation sent to staff sets out the Hospital's position 
on the relocation of orderlies, income maintenance and the 
employment of casual staff. On this last matter the 
Hospital's intention is as follows: 

"All sick leave absences will be covered in the 
decentralised model. It is proposed to use cleaning 
services to cover day and afternoon shift orderlies. 
However, it may be necessary to use casuals for the 
night shift. Likewise, with cleaning services we may 
employ a casual person where nec~ssary. It is for these 
reasons that the Hospital ran an advertisement for 
expressions of interest in the local newspaper. Staff 
should be reassured however that the continued 
emphasis will be on the employment of full time and 
part time staff'. 

(see Exhibit Metcalf 5 dated 3 March, 1994) 

The Hospital's "final" position on rosters was conveyed 
to the orderlies by Ms McGrath on 23 March, 1994 and the 
Hospital expected them to come back with suggestions/ 
proposal by 26 March, 1994. That information had not been 
forthcoming. The Hospital maintained its adherence to the 
implementation date of 18 April, 1994. The orderlies 
responded to the Hospital on 5 April, 1994 with a list of 41 
questions (see Exhibit Metcalf 5). 

Ms Metcalf, Director, Human Resources and a member 
of the Steering Committee was best placed to inform the 
Commission on the development of rosters under the 
decentralised model. Although not directly involved in the 
operational aspect of orderlies services, Ms Metcalf gave 
evidence on steps that were taken to attempt to minimise the 
financial impact of the change on individuals. The long 
stretches of consecutive days on shift were deliberately 
included in response to concerns from orderlies for equity 
and access to penalty rates. The rosters also sought to place 
orderlies, as far as was possible, in the same areas they had 
been working and on the same roster configuration to 
minimise disruption to their work hours, income and 
location. The parameter which had been set for the roster of 
a reduction of 21 FIEs orderlies had been established 
through the Task Force process. In Ms Metcalfs opinion, 
any objection to that should have been argued in the Task 
Force process. It was not and the programme for change had 

been known to orderlies and their Union from early in 
March. Reiterating the Hospital's view that the changes 
under the decentralised model are consistent with the 
Structural Efficiency Principle, Ms Metcalf cited the 
Union's ability to pursue a new classification structure under 
the Minimum Rates Adjustment application which is also 
before the Commission. 

The advantage of having orderlies identified as part of the 
patient care unit was emphasised by Ms S. Morey, Clinical 
Nurse Specialist at Sir Charles Gairdner Hospital. In her 
opinion, the orderlies under-estimate their ability to contrib
ute to patient care. The introduction of the decentralised 
model will establish the orderlies' creditability as a 
contributor in the ward. Equally it is important, in Ms 
Morey's view, for maintaining standards of care that the 
providers of services are accountable. Under existing 
arrangements where the ward based orderly is organised 
through the call room and operate with directions relayed 
by page, Ms Morey considers the service is fragmented. She 
wants people who are spontaneous and courteous in their 
commitment to work. In Ms Morey's view, the present 
system does not promote this approach. She has worked in 
hospitals with ward based orderlies services where these 
employees are an integral part of the team. 

The Hospital's 'strategic commitment' to occupational 
health and safety was explained by Dr P. Carravick, Director 
of the Occupational health Unit at Sir Charles Gairdner 
Hospital. The thrust of Dr Carravick's evidence went to the 
risk associated with having a designated 'lift and turn' team 
with particular expertise in patient handling and the virtues 
of abolishing the team so that nurses and orderlies in a ward 
based environment would undertake patient re-positioning 
duties. Dr Carravick acknowledges that he has harboured the 
view for some time that the 'lift and turn' team should be 
disbanded. However, be concedes that the initiative under 
the decentralised model was not promoted by him and came 
not from any concern about occupational health issues 
associated with the performance of such tasks. However, on 
the information available to him from an analysis of workers 
compensation claims at the Hospital (see Exhibit Metcalf 
19) and on general principles of occupational health and 
safety, Dr Carravick believes that employees in the 'lift and 
turn' team (and this includes orderlies in ICU) are more at 
risk than other employees and that patient handling is a 
significant part of the risk. By spreading the risk over a 
wider number of employees (through abolishing the 'lift and 
turn' team) then the risk is reduced for those select few who 
are on those duties. 

The Union considers that the dispute over proposed 
changes to orderlies services is symtomatic of a breakdown 
in industrial relations in the Hospital generally and in 
particular over the inability of the parties to successfully 
complete job redesign under Structural Efficiency. 

The issues which arise under the proposed changes 
involve manning levels, recruitment and training, safety 
hygiene and standards of patient care. 

It is argued that these changes are so drastic that they 
should not be allowed to stand under the protection of 
'managerial prerogative'. It is the Union's view that the 
Commission should intervene to ensure that industrial 
justice prevails in the workplace. This, it believes to be 
consistent with an enlightened view that managerial 
prerogative is not absolute and the issues concerned here 
directly affect the relationship between its members and the 
Hospital. The removal of the call room orderlies service will 
mean the abolition of a back up of 8 orderlies for wards in 
G-Block. This together with the disbandment of the 'lift and 
turn' team will place unreasonable demands on staff. Back 
injuries are a major problem in the health care industry. The 
lift and turn duties will devolve on nurses and staff not as 
well trained as the contingent of orderlies that now perform 
the function. The demise of the specialised hygiene orderly 
function for the disposal of waste and contaminated material 
from wards will increase the risk of cross-infection. New 
routines may not be as rigorous as the existing system. 

The reduction in the numbers of orderlies rostered for 
weekends will increase the pressure on remaining staff 
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members. The Union sees this giving rise m stress fatigue 
and injuries. 

The removal of pagers from orderlies on the pretext that 
other members of staff abuse the use of orderlies services 

requiring them to undertake non urgent duties and taking 
away from essential tasks will only put additional 

pressure on orderlies as they take more time to move from 
job-m-job. The Union says the solution m the problem lies 
in the re-education of Hospital personnel and their appreci
ation of the limits of orderlies functions and services. It is 
submitted that orderlies services are more efficient with the 
use of pagers. Furthermore, without this equipment the 
demands of the proposed new system cannot be met. 

Proposed rostering arrangement will extend the work 
cycle for orderlies to 7, 8 and 9 day stretches. This, the 
Union argues, will compound the stress inherent in the ward 
based system. Additionally, no provision has been made for 
rotation through various wards. Some work areas are 
characterised by the incidence of patient lifting and heavier 
work routines. In the Union's view, it would be unfair to 
perma.'1ently locate orderlies in these wards. The Union 

that the Hospital's proposed roster is dependent on 
employment of casuals, this has implication for the 

standard of care for patients and the skills of those employed 
on that basis. 

The Union submits that proposals for change fly in the 
face of structural reform. The process of consultation and 
co-operation has been abandoned. The prospects of career 
opportunities has been extinguished; worse still the real 
impact will be massive losses in income (see Exhibit KeUy 

The existing classification structure will be obliterated 
limited access to supervisory positions. Prospects 

under the 'patient services assistant' model are no better. 

The Task Force process was unacceptable to the Union. 
Representation on it only came after Union objections. No 
training was given to shop floor participants and their ability 
to influence outcomes was limited. 

The shift to enterprise bargaining under the Wage Fixing 
System was resisted by the Hospital. However, the Union 
believes that Sir Charles Gairdner Hospital proposes to 
implement changes under this review separate from enter
prise bargaining. Although the avenue is now said to be open 
to negotiations the position is further complicated by the 
Hospital's policy of 'contestability' ('Contestability' is the 
introduction of the potential for competition into govern
ment sector services which have previously held a monopoly 
position or which have operated in a regulated or tied 
market. Contestability helps to ensure that the services 
provided are those needed by the community and that they 
are provided competitively in terms of quality, timing and 
price [see Exhibit Kelly 5 at page ID. 

The Union through Ms ElIery, the Joint Union Liaision 
Officer, whose role was to provide the communication link 
between the Unions (and their members in the Hospital) and 
the various Task Forces operating under the review process, 
gave evidence of the difficulties experienced in the 
performance of her duties. 

(l) Ms Ellery considered that her appointment to the 
Project 'leam after the Diagnostic Report was 
completed put her at a disadvantage in her 
participation on the Ward Based Services Task 
Force. 

(2) She had no direct input into the Steering Commit
tee and her views had to be relayed through the 
Director, Human Resources. This was unsatisfac
tory given both officers availability. Ms Ellery did 
not have any role in the decision-making process. 

(3) The demands on her to attend Task Force 
meetings and Issue Group discussions inhibited 
her ability to fully perform her role in ensuring 
staff involvement in the Review process. 

(4) The Task Force and Issue Group timetable was too 
tight. Difficulty was experienced in receiving 
documentation and reviewing it before meetings. 

(5) The review process was a cost-cutting exercise. 
No attention or insufficient attention was being 
given to how to do thing 'better, smarter and more 
productively'. The outcome was predetermined. 

(6) The Task Force was working on erroneous 
information. The benchmarking undertaken by the 
Project leam had not taken the geography of the 
Hospital site into account. Quality and occupa
tional health and safety had been disregarded. 
There was no consideration given to anything but 
a decentralised model (which included the Patient 
Services Assistant model). 

(7) Issues which arose were dealt with in a perfunc
tory manner by the Task Force. Workforce 
representatives were inadequately trained and 
were intimidated by statistical and technical 
documentation. 

Mr G. Mitchell, a Union steward and member of the Task 
Force, attested to the lack of goodwill and state of distrust 
between the orderlies and the Hospital. From his point of 
view, the review process focused exclusively on reducing 
staffing levels. It ignored career opportunities and the 
prospect of wage increases. Mr Mitchell echoed the 
frustration of orderlies to be able to influence the outcome 
of the Task Force process. In his view a lack of trust 
precipitated the withdrawal of the workforce from the 
review process in February, 1994 (see Exhibit Kelly 19). 

Mr Prout, an orderly at Sir Charles Gairdner Hospital 
since 1978 and Leading Hand since 1987, spoke about the 
inadequacy of training for orderlies and the logistics of the 
Hospital's operations at various times. He cited the orderlies 
involvement in patient movements for X-rays on weekends 
and staffmg requirements to maintain an adequate service 
without putting unreasonable and unsafe demands on 
orderlies. Mr Prout spoke to the Union's counter-proposal 
of rosters. 

Under the proposal submitted by the Union, it is argued 
that staffing levels are still reduced significantly (ie 18.5 
FTEs reduction in lieu of the Hospital's proposed 20.5 
FTEs). It was argued that this position demonstrates the 
"orderlies commitment to change and their resolve to 
maintain a standard of patient care, their income and award 
conditions" (see Exhibit Kelly 3). 

In summary the advantages claimed to be associated with 
the counter-proposal are: 

"1. An increase of 4 orderlies for the week-end day 
shift and 1 orderly in G Block overall. 

2. With these additional orderlies there is flexibility 
on week-end day shift to cope the work load 
allocated to ward orderlies especially on the 6th 
and 7th floor in G Block. 

3. Conforms to Award provisions--no more than 6 
consecutive shifts on duty. 

4. Rotation of orderlies in a variety of areas. 

5. Lessening of heavy work loads picked up by extra 
duties. For example, rotating through all areas in 
G Block in the course of a 30 week roster. 

6. Still saves 18.5 FTEs. 

7. Still significant monetary savings. 
8. Equal sharing of penalty rates therefore minimal 

loss of income. 

9. Little or no requirement for income maintenance. 

10. No reliance on casuals." 

(see Exhibit Kelly 3, Appendix 6) 

Mr Burgess, an orderly since 1983 and Leading Hand 
since 'late 1988/early 1989' gave his views on the 
inadequacy of the Hospital's decentralised model. 

(1) The numbers of orderlies on all shifts are 
inadequate due to the workload and a failure to 
provide back up. 

(2) Rostering arrangements have failed to appreciate 
the range of duties undertaken by orderlies and the 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

dangers inherent in reduced numbers of orderlies 
and inadequately trained relief. 

(3) The extended rosters covering 7, 8 and 9 day shifts 
are stressful. 

The Union also presented evidence which purported to 
convey the concern of nurses for the changes to ward based 
services and the 'lift and turn' team practices from a member 
of the team and an enrolled nurse familiar with the service 
provided in her work area. 

The concern expressed by the Union about occupational 
safety associated with the abolition of the 'lift and turn' team 
and position of hygiene orderly was taken up by Mr Kiley, 
an orderly and occupational health and safety workplace 
representative. Although the 'lift and turn' team does not 
operate in B and C Blocks, the work area that he represents 
on the occupational health and safety committee, Mr Kiley 
is familiar with Or Carravick's assessment of the risk and 
cites the temperament of patients as the variable which must 
be taken into account when undertaking a lift. The expertise 
of the 'lift and turn' team to adjust to this and the relative 
inexperience of other staff in this regard, in his opinion, 
places nurses and other orderlies at greater risk in patient 
handling situations. Mr Kiley raised his concern about this 
issue in January, 1994 with Or Carravick. He was referred 
to other members of management. Assurances that the 
situation was being considered were not satisfactory from 
his point of view and the opportunity to raise the matter at 
the occupational health and safety committee only presented 
in 21 April, 1994 (see Exhibit Kelly 31). Mr Kiley has 
doubts about the efficiency of arrangements with the 
abolition of the hygiene orderlies position. Nothing will 
convince him that individuals will be diligent in maintaining 
practices to guard against the risk of cross-infection. Mr 
Kiley has direct experience in working extended shifts of up 
to 9 days in his previous occupation as a mechanic. He 
attests to the stress and fatigue of that work practice. Like 
his colleagues, Mr Kiley denounced the proposal for a casual 
pool of relief workers. However, he concedes that the 
problem may be overcome if these appointees were 
adequately trained. 

The chronology of events between October, 1993 and 
March 1994 in the relationship between the Union and Sir 
Charles Gairdner Hospital and the evidence of Ms Vujcic, 
the Union Organiser at the time, highlights the breakdown 
in communication and the industrial relationship that 
occurred between the parties that time. The failure of the 
parties to meet, the Union's position with respect to the 
review as a result of the resolution of the membership at the 
Hospital on 10 February, 1994 and the acrimonious 
meetings with management in March over changes to 
orderlies services demonstrates the total absence of goodwill 
that pervaded the relationship. 

In my view, there appears to have been a failure to 
appreciate the implications of embarking upon the review 
within an environment which had seen the Hospital enter 
into an industry-wide agreement to provide income mainte
nance in 1991 (see Exhibits Kelly 16-17). The absence of 
any tangible success in securing classification structures and 
job redesign appears to have contributed to the Union's 
apprehension about supporting and participating in the 
review process. The climate of distrust was further 
heightened by the Hospital's initial refusal to countenance 
any changes for purposes of enterprise bargaining but rather 
seeking to establish a new basis of cost effectiveness at the 
Hospital before acknowledging the availability of this 
outcome. That position although modified to accommodate 
the reality of enterprise bargaining has been hedged by the 
formula by which the Hospital as a whole (and now discrete 
services) is only prepared to negotiated a wage outcome on 
productivity sharing when recurrent savings exceed the cost 
of implementing change (see Exhibit KeUy 9). 

The failure of the Consultative Committee mechanism 
under Structural Efficiency negotiations and the orderlies 
refusal to participate in trials associated with a decentralised 
model in July. 1993 should have alerted the Hospital to the 
need to win the hearts and minds of its employees before 
the review process could be implemented. The appointment 

of consultants became the focus of the Union's discontent. 
The terms of reference gave expression to their apl)rell1erlsi(m 
that the Hospital's strategy was to effect 
implement cost cutting measures. 

The terms of reference of the consultancy were to: 

• Identify and implement productivity Ih,d other 
cost saving measures across the Hospital. 

• Review our current organisational structure, and 
identify potential options for improvement and 
implementation. 

• Establish a process for strategic and annual 
operational planning which incorporates a process 
for determining investment priorities. 

• Develop a culture within the Hospital which 
encourages receptiveness to change, responsibility 
and accountability for resource consumption and 
continuous improvement in performance. 

(Exhibit Metcalf 2) 
The Human Resources strategy to create the environment 

for change appeared to go no further than providing for 
consultation and participation by staff members. This was 
backed up by a general position on redundancies, the 
possibility of income maintenance and the application of the 
Award. 'Ownership' of the review process and its ImPlem
entation was to reside with the management and staff 
Hospital. This implies an acceptance that 
necessitate reductions in the number of positions a 
in earnings. Without a comprehensive strategy for address
ing fundamental issues of where any displaced orderlies will 
be employed and how income can be protected the notion 
of 'ownership' became a poisonous chalice. 

However, I do not accept that the benchmarking process 
was fundamentally flawed although the miscalculation of 
projected savings of up to 55 FfEs orderlies positions under 
revised work loads is of concern (see Exhibit Metcalf 3 
7). I am satisfied that that calculation was not the basis 
any recommendation to the Steering Committee. However, 
I query the extent to which it conditioned the view that t.~e 
advantages of the decentralised model were so overwhelm
ing that no other arrangement was seriously COJltelnpJtate:d 
under the Task Force process. The view which """",!>,(jpo 

much of the evidence is that the outcome of review 
process was predetermined, that is there was a sense 
inevitability about the introduction of ward based orderlies 
services. It is not an answer to cite changes with 
engineering task force process or that which dealt 
physiotherapy services in the Hospital. In 
arguments about savings being generated 
travel time in patient movements, less reliance on courier 
services and reduced coverage of outlying areas within 
hospital complex are subjective. The variables that 
impinge upon the logistics of such operations be 
numerous to accommodate within a model. 
counts, in my view, are the issues that Ms 
Clinical Nurse Specialist, identified. These are the 
those charged with the delivery of patient care to "'''''''''.WH 
their own priorities in the provision of those services. To 
have people who are accountable for the standard of that care 
and responsive to the particular demands placed on the team. 
This requires a high level of commitment and flexibility to 
immediately attend a particular situation at the time. I &-m 
satisfied that these qualities are best promoted in the ward 
based service. It follows that I am not convinced that the 
retention of the call room arrangement and the present 
attachment of ward based orderlies to a system which 
prevents them being identified as part of the team is more 
efficient than the decentralised model. As Mr Prout 
acknowledged the majority of an orderlies duties can 
planned. The ward presents the best environment in which 
priorities can be established to ensure the highest standards 
of patient care are met. 

I accept that the Task Force process was conducted under 
a tight schedule and that the Joint Union Liaision Officer 
suffered the disadvantage of not being a member of the 
Project Team during the Diagnostic Phase. However, there 
is sufficient evidence to conclude that workplace repres!cnta-
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tives were able to participate in the review process through 
Task Force and Issue Groups mechanism. I do not accept 
any lack of training inhibited their contribution. Indeed 

considerable expertise had been built up in the consultative 
committee process under Structural Efficiency 

The opportunity to raise and pursue safety issues existed 
both within the Task Force mechanism and under the 
occupational health and safety committee structure. I am 
satisfied that attention was given to these matters and that 

mechanism for on-going surveilance is in place. 

With respect to the issue of the continuing functioning of 
the service provided by the 'lift and turn' team, I am satisfied 
that this expertise can be developed within the ward based 
environment and performed under the direction of nurses 
and with their assistance. I accept that given proper training 
the risk arising from patient handling should be minimised. 
It is the Hospital's responsibility to ensure that its 
establishment of orderlies are all competent to perform 
patient handling duties. The arrangement that patient 
re-positioning can be conducted on a 2-4 hourly roster may 
no longer be appropriate. 

Again, the ward based service can best accommodate this 
aspect of the individual patient care. Any ward which, 
because of its medical, clinical or surgical nature has 
particular demands should be examined by the Occupational 
Health Unit and specialised training introduced. 

Hygiene and infection control are an integral part of the 
Hospital's functions. While I can appreciate that a specialist 
hygiene orderly service can minimise risk of cross-infection, 

do not consider that this function should be the exclusive 
responsibility of one officer. The organisation of a ward 
based service can accommodate the particular hygiene 
requirements of that unit so that the removal of soiled linen 
and other material can be conducted at appropriate times. If 
this requires a heightened awareness of all staff including 
orderlies then that will contribute to overall standards in the 
Hospital. 

The ability of an orderly to co-ordinate and plan hygiene 
disposal duties and patient handling duties will contribute 
to job satisfaction and an identification with the patient care 
team. I do not subscribe to the view that people employed 
in the Hospital will not be diligent in their observance of 
hygiene requirements. 

The only explanation of the function of the casual pool 
provide relief for orderlies is to be found in Exhibit 

Mctcalf 5. Witnesses who may have had an understanding 
the way the system is proposed to operate were not 

questioned and those that were, were uncertain as to the role 
that these employees would perform and the circumstances 
that would give rise to their deployment on orderlies duties. 

I understand it, only unforeseen absences by full-time 
orderlies would give rise to their employment. The 
particular arrangements for day time relief and night shift 
were never explored. There was however an abiding concern 
expressed on this issue. This came from the Director 
Occupational Health, orderlies and nurses who appeared 
before me. 

In the absence of a clear understanding of the role, 
training and circumstances of employment, I am not 
prepared to endorse any arrangement for casual relief at this 
time. I have not been satisfied as to safety and efficiency of 
such an arrangement. 

I appreciate that the incidence of 7, 8 and 9 day shifts was 
proposed by the Hospital to mitigate the fmancial loss 
occasioned by the reduction in numbers of orderlies rostered 

weekends and at night. However, I accept the views 
expressed that these arrangements could lead to stress and 

fatigue. In this respect I have particularly noted Mr Kiley's 
evidence and that of Dr Carravick. 

An issue which was not pursued in any depth before me 
was the removal of the classification of leading hand from 
two of the orderlies and the administration of orderlies by 
an orderly co-ordinator on morning shift and shift co
ordinator on afternoon and night shifts. I do not accept that 
the Hospital can unilaterally remove the classification of 
leading hand as it appears to be doing. On one hand the 
prospect of career opportunities under the patient services 
assistant model is being held out but on the other these 
employees would have their classification downgraded 
without reference to them. This is not equitable nor in my 
view is it consistent with the spirit of the Wage Fixing 
Principles. It is not an answer to suggest that this issue can 
be addressed in the review of the classification structure 
under the Minimum Rates Adjustment application. 

I note that reference was made to the prospect of the 
introduction of the patient services assistant model. It 
appears from what is before me that that decision has already 
been taken. The Ward Based Service Task Force recommen
dations dated 2 March 1994 identified the Step 2 implemen
tation of that concept. As I understand it the recommenda
tions were accepted by the Steering Committee and 
endorsed by the Board of Management of the Hospital. This 
is set out in advice to orderlies dated 21st March, 1994. 
While "further consultation will be undertaken over the 
coming months to develop and implement the Patient 
Services Assistant model, the Hospital's position s un
ambiguous. Unless there is a change in the relationship 
between the parties the same sort of issues which have been 
argued here will be re-run. 

Before deciding the issue of which set of rosters is more 
appropriate to give effect to the decentralised model the 
Hospital's (see Exhibit Metcalf 7, 16 & 17) or the Union's 
counter-proposal (see Exhibit Kelly 3, Appendix 6 as 
amended) it will be necessary to take into account the 
determination to reject the use of casual relief at this time 
and concern about extended shifts. Both proposals may need 
to be reviewed in the light of these determinations. In 
deciding this issue I will be mindful that seniority does not 
determine the availability of penalty shifts and that it is 
implicit in an acceptance of the decentralised model that 
orderlies will be permanently located in particular wards. 
There is however a question concerning the need to ensure 
that suitable appointments are made to wards with particular 
demands. These are all issues which will have to be 
addressed before this matter can be concluded. I will afford 
the parties the opportunity to consider these matters and to 
further address me before any Order issues. 

The matter is to be relisted for 1O.30am, 9 December, 
1994. This is sufficient time for the parties to consult, if they 
wish, and to formulate any modifications to the rosters 
already submitted if considered appropriate. In the absence 
of any advise that further submissions are necessary, the 
rosters will be determined on what is before me to be 
effective from the commencement of the next roster period 
after 9 December, 1994. 

Appearances: Ms L. Metcalf with her Mr S. Whish
Wilson appeared on behalf of Sir Charles Gairdner Hospital. 

Mr D. Kelly appeared on behalf of the Australian Liquor, 
Hospitality and Miscellaneous Workers' Union of Australia, 
Miscellaneous Workers Division. W.A. Branch. 



75 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sir Charles Gairdner Hospital 

and 
The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch. 
No. CR 142 of 1994. 

AND 
The Australian Liquor, Hospitality and Miscellaneous 
Workers' Union of Australia, Miscellaneous Workers 

Division, W.A. Branch 
and 

Sir Charles Gairdner Hospital. 
No. CR 143 of 1994. 

CHIEF COMMISSIONER W.S. COLEMAN. 
16 December 1994. 

Order. 

WHEREAS in Matters CR 142 and CR 143 of 1994 the 
Commission referred for hearing and determination the 
following issue; 

That the Commission determine whether or not 
revised rostering arrangements for Orderlies proposed 
by Sir Charles Gairdner Hospital are reasonable in all 
the circumstances. 

And whereas in the course of arbitration the Commission 
was required to address a number of issues which went to 
the question of the reasonableness of rosters proposed and 
counter proposed; 

And whereas on 29th November the Commission issued 
Reasons for Decision went to matters which would affect the 
rosters submitted to the Commission in the course of arbitration; 

And whereas the Commission prevailed upon the parties 
to take into account the determination to reject the use of 
casual relief at this time and to consider the concerns 
expressed about the number of consecutive shifts before the 
matters referred for arbitration were finally disposed of; 

And whereas the parties met in conference before the 
Commission and continued discussions on a range of issues 
relevant to the operation of a ward base orderlies service at 
Sir Charles Gairdner Hospital; 

And whereas the Commission was informed that agree
ment had been reached on matters including the rosters to 
be implemented with effect from 9th January 1995 and that 
the terms of the agreement between the parties would 
dispose of matters CR 142 and CR 143 of 1994 except that 
it had been agreed that an issue concerning income 
maintenance for orderlies presently classified as Leading 
Hands would be referred for arbitration. 

In giving effect to the terms of the arrangement set out 
below under this order, the entitlements of temporary 
employees specifically recruited under the agreement 
between the Union and the Hospital and who were employed 
to maintain the hospital's establishment of orderlies at 131 
and whose employment rights were solely dependent on the 
terms of the Order dated 18.4.1994 shall cease with the 
implementation of rosters set out in Schedule A to this Order 
with effect from 9th January 1995. 

Now therefore pursuant to the Industrial Relations Act 1979 
the Commission divides applications CR 142 and CR 143 of 
1994 to provide for the determination of the following matter 
under reference of CR 142A and CR 143A of 1994: 

With respect to Leading Hands who are no longer paid 
the leading hand allowance the parties respective positions 
are as follows: 

The Union believes their members are entitled to 
income maintenance until such time as the rate of pay 
for their new position equates to the level of the leading 
hand payment. In addition, they should receive any 
increments or increase payable to their new position for 
the fIrst 12 months; 

The Hospital has offered to continue the payment of 
the Leading Hand Allowai1.ce until the level of payment 
is absorbed by further increases in salary. 

And now therefore the Commission with the consent of 
the parties orders that matters CR 142 and CR 143 of 1994 
be disposed of in terms of the following agreement reached 
between them: 

•• All parties will co-operate funy with the implem
entation of the staffing rosters (Schedule A) and the 
new operations of the Orderly Services. Those rosters 
includes the reduction in the establishment of Orderly 
Services by 19.5 FTE, effective from 9 January, 1995; 

Implementation will take place without prejudice to 
the Union's claim in relation to income maintenance 
and fIxed term contract/secondee staff; 

The impact on income for Orderlies shall be no less 
favourable than that which is outlined at Schedule B. 
This is without prejudice to the Union's claim for 
income maintenance for affected Orderlies which was 
not the subject of these applications; 

The Hospital shall not establish a casual pool of 
Orderlies. Sick leave cover wili be at the discretion of the 
Shift Co-ordinato! subject to requirements; 

An Orderly Liaison Committee shall be establis~ed 
consisting of representatives chosen by the OrderlIes 
and representatives from Management This shall be an 
on-going Committee which will attempt to resol,:,e a.l'lY 
operational issues that arise in the Orderly Services; 

This Committee shall nominate representatives to assist 
in the determination of the duties and procedures for the 
four "runners" which appear on the roster (Schedule A). 

A (supemumary) Orderly staff member will be 
assigned to Ward GB I for an assessment period of 6 
weeks commencing 9 January, 1995 during which time 
the nominated Committee will assess the work require
ments for the area; 

On completion of this assessment ~e Hospital will 
decide whether cover for Ward GB 1 IS necessary and 
adjust the establishment of Orderly Services downward 
by an additional 1 FTE if necessary. The nU;~IJUA:U 
acknowledges that this is without N'P"'lf!'"'' 
Union's position on this matter; 

The Hospital will do all that is reasonable to educate.other 
Hospital staff (in particular nursing) to ensure that pnor to 
9 January, 1995 all staff know that from that date the range 
of services provided by orderlies has been reduced. 

In particular nursing will be made aware that responsi
bility for lifting, positioning and transfer of patients rest 
solely with nursing staff and orderlies may be called upon 
to provide assistance to nursing staff undertaking these 
duties. To minimise the risk of injury, lifting equipment 
is to be used where appropriate; 

Ward Orderlies will be issued with pagers and each 
Orderly is required to list their name, page number and 
details of block work and breaks on the whiteboard; 

With respect to Leading Hands who ~ no lon~er 
paid the leading hand allowance the partIes respective 
positions are as follows: 

The Union believes their members are entitled 
to income maintenance until such time as the rate 
of pay for their new position equates to the level 
of the leading hand payment. In addition, they 
should receive any increments or increase payable 
to their new position for the fIrst 12 months; 

The Hospital has offered to continue the payment 
of the Leading Hand Allowance until the level of 
payment is absorbed by further increases in salary. 

This matter is to be determined by arbitration." 

(Sgd.) W.S. COLEMAN, 
[L.S.] Chief Commissioner. 
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Schedule B. 

. . 

. ORDERLYSERVICES 

···CURRENT::: 

• WAdES 

1,000.41 

400.00 
1144.11 

972.19 
1,000.41 

972.19 
1,001.63 +1.22 NURSING 

ASSISTANT 
RELIEF 
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HACKETTM RELIEF 
HAINES HJ RELIEF 
HAINS RW 800.00 800.00 o 
HATHAWAYD RELIEF 
HAYES NF 1,145.38 1,130.33 -15.05 
HILL PG RELIEF 
JAMES D 1,173.88 1,158.83 -15.05 
KALATMS RELIEF 
KATINSKI MM 1,145.38 1,130.33 -15.05 
KEECH LJ 1,145.38 1,130.33 -15.05 
KILEY AT 1,003.81 1,005.03 +1.22 

~K...:;N __ I...;.G __ H:...:..T....:.E=L~ __ --+-____ -+-____ -+-__ RELIEF ON W/C 
KOENS AW 1,145.38 1,130.33 -15.05 
KROLL PJ 1,003.81 1,005.03 +1.22 
LINES I<:N 1,145.38 1,130.33 -15.05 
LlNGWOOD JL 
MATASERE P 1,145.38 
MAY JG 
MCCAWDR 1,145.38 
MCDONALD IJ 1,003.81 
MCGUIRE L 
MENDRIKVH 
MESSOM RS 1,144.11 
METCALFE SE 972.19 
MITCHELL WG 1,000.41 

MOllNARIW 800.00 
MONTGOMERY KJ 972.19 
O'BYRNE SA 
O'ROURKE J 842.80 
O'REiLlY BJ 783.60 
OXFORD KJ 972.19 
PALMERSM 
PERDEC M 1,145.38 
PERRIS NP 1,000.41 

PIGOTT EF 
POHARAA 
POTTON PE 1,144.11 
PROUT PW 1,046.61 
RANCELD 972.19 
RAPHAEL PL 824.80 
REDMAN T 

1,130.33 

1,130.33 
1,005.03 

1,147.00 
972.19 

1,001.63 

800.00 
972.19 

842.80 
783.60 
972.19 

1,130.33 
1,001.63 
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1,047.83 

972.19 
824.80 
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-15.05 

RELIEF 
-15.05 
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p 

'" 

'" Requested shift change. 
** On long term Workers' Compensation. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of 
Australia, Industrial Union of 

Workers, Western Australian Branch 

and 

Director General of the 
Ministry of Premier and Cabinet. 

No. CR 373 of 1994. 

COMMISSIONER A.R. BEECH. 

6 December 1994. 

Reasons for Decision. 
THE COMMISSIONER: Mr Stephen Sceats had been 
employed as a ministerial chauffeur in the Department of 
Premier and Cabinet for approximately ten years. During 
that time and until the last three months Mr Sceats had an 
unblemished record of service. 

On the 14th September 1994 Mr Samson, the Manager, 
Protocol and Security Services Branch, received a complaint 
from another ministerial chauffeur, Mr Thurloe, that Mr 
Sceats had threatened him with violence. Mr Samson spoke 
to Mr Thurloe and also received a corroborating report from 
Mr Caple, the Senior Transport Officer of the Government 
Garage who witnessed the incident. After discussing the 
matter further, Mr Samson formed the opinion that a 
reprimand would be given to Mr Sceats, his second, and 
required Mr Sceats to attend a meeting with him for that 
purpose. Mr Sceats was advised that he could be accompa
nied by his shop steward or another person of his choosing. 
The meeting was arranged for Thursday the 15th September 
1994. Although Mr Sceats was available at the time set the 
shop steward, Mr Donohoe, was unable to attend at that time 
and Mr Sceats proposed that the meeting be adjourned until 
the beginning of the following week. Mr Samson however, 
believed that due to the urgency of the matter and also in 
part due to his unavailability in the early part of the next 
week that the meeting should take place on Friday the 16th 
September 1994. Mr Sceats informed Mr Samson that by 
prior arrangement he would not be at work on Friday the 
16th and had arranged to attend a family engagement. Mr 
Samson endeavoured to accommodate Mr Sceats' commit
ment by arranging the meeting either at 8 o'clock in the 
morning or 4 o'clock in the afternoon. Mr Sceats indicated 
that 8 o'clock was inconvenient and Mr Samson set the 
meeting for 4 o'clock. Mr Sceats said that he would try very 
hard to get there. A letter was couriered to Mr Sceats 
confrrming the time of 4 o'clock. However, Mr Sceats did 
not attend the meeting. His non-attendance was viewed as 
misconduct and Mr Sceats was thereupon summarily 
dismissed from his employment. 

By this application the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch complains that the dismissal was unfair and seeks 
an order re-instating him in his employment. The union 
presented evidence from Mr Sceats, Mr Donohoe, who is a 
ministerial chauffeur who works at Parliament House and 
is the shop steward, Mr Pastorelli, Mr Honczar and Mr 
Finde. all of whom are ministerial chauffeurs. On behalf of 
the respondent evidence was brought from Ms Millane and 
Mr Thurloe, both of whom are ministerial chauffeurs, Mr 
Caple and Mr Samson. 

The principal task of the Commission is to assess the 
industrial fairness of the decision taken by the respondent 
based upon the nature and quality of the conduct involved. 
It is not a question as to the respective legal rights of the 
employer and the employee but a question whether the legal 
right of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an abuse 
of that right (re Undercliffe Nursing Home v. FMWU (1985) 
65 WAIG 385). Mr Sceats was summarily dismissed for 
misconduct and the onus initially lies on the respondent to 
show that the circumstances warranted that action (Winkless 
v. Bell (1986) 66 WAIG 848; Pastrycooks Union v. Gartrell 

White (No.3) (1990) 35 IR 70 at 83). The onus of showing 
that the dismissal was unfair rests with the applicant. 

At first glance, the refusal of Mr Sceats to obey a directive 
properly given to attend a meeting may lead to the 
conclusion that he was flouting the authority of the 
employer. That is an act of misconduct and which may be 
sufficiently serious to warrant summary dismissal. However 
usually more than one act is required. A single act of 
disobedience or misconduct can justify dismissal only if it 
is of a nature which goes to show that the employee is 
repudiating the contract or one of its essential conditions and 
for that reason disobedience should really connote a 
deliberate flouting of the contractual conditions (see Laws 
v. London Chronicle (Indicator Newspapers Ltd [1959] 1 
WLR 698 at 699-700; and see too The Law of Employment, 
Macken, McCarry and Sappideen 3rd Ed. at p. 206). 

If there is a calculated and persistent course of disobedi
ence this will not be regarded as trivial and the wilful nature 
of the persistent refusal will justify summary dismissal (Re 
Barrett and Women's Hospital Crown Street [1947] AR 
NSW 565 at 571). In this case the respondent did not see 
Mr Sceats' failure to attend the meeting as a single act. On 
the 8th August 1994 Mr Sceats had been reprimanded for 
refusing an instruction from and using abusive language to 
a fellow driver, Ms Millane, who, at the time, had been 
acting in charge of the Government Garage. The letter'of 
reprimand (exhibit A4) informed Mr Sceats that any future 
incidents of that nature may warrant consideration of 
termination of his employment. The failure to attend the 
meeting was seen as a further incident of that nature. From 
the point of view of the respondent the refusal to attend the 
meeting cannot be viewed in isolation of the surrounding 
circumstances. 

The surrounding circumstances are therefore quite impor
tant and the Commission turns to consider that evidence. 

Swearing and bad language is apparently commonplace 
in the Government Garage. Ms Millane acknowledged the 
swearing and described the Government Garage as a "male 
orientated workplace". Mr Thurloe agreed that it was" quite 
common" for the drivers to let off steam, yell and scream 
at each other. That of itself may not be unusual in a 
workplace. However, there is evidence that at least one of 
the chauffeurs sees its use as more than it should be. For 
example, Mr Pastorelli said that he had heard swearing on 
a number of occasions and described the situation as 
"appalling". However the evidence takes things much 
further than the mere use of bad language. Evidence was 
given of abusive altercations between chauffeurs. Mr 
Honczar referred to "three or four bad occasions". He was 
questioned on this in cross-examination but his evidence 
was not shaken. He named names. I accept his evidence. Mr 
Finde similarly gave evidence of swearing and abuse. I 
similarly accept his evidence. The evidence of both those 
witnesses does not end merely with verbal abuse between 
chauffeurs. It extends to abusive conduct towards supervi
sors by chauffeurs. Mr Honczar gave a number of examples 
of drivers having very heated arguments with "the boss". 
Mr Pastorelli gave evidence of a conversation between Ms 
Millane and a chauffeur while, he believed, she was in 
charge. It became "heated and four letter words just flew 
back and forth". Under cross-examination it was put to Mr 
Pastorelli that Mr Caple had been present on that occasion, 
but Mr Pastorelli was unable to confrrm this. Indeed it may 
have been for this reason that Ms Millane who, while 
temporarily in charge, was subject to an abusive remark by 
Mr Sceats which led to his fIrst reprimand, stated in 
reference to that incident that she probably would not have 
done anything about it if there had not been a further incident 
that day concerning some "cat" posters which had 
prompted a derogatory comment by Mr Sceats to her. 

What is worse is the evidence of a failure by management 
to exert any control over this behaviour. Thus evidence was 
given by Mr Honczar of an incident between drivers who 
were "yelling" at each other in front of Mr Caple. 
According to Mr Honczar, Mr Caple merely walked away 
without saying anything. Indeed, according to Mr Honczar, 
a lot of swearing is directed' 'mostly" at the supervisor. Mr 
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Honczar, under cross-examination, recalled seeing an 
incident, and named the chauffeur concerned, where Mr 
Caple was being abused and walked backwards away from 
his abuser. Mr Finde could recall two occasions when he had 
heard swearing at a supervisor. On one of those he had been 
the acting supervisor and he had been threatened. The people 
concerned had not been reprimanded although he had 
received an apology from the driver concerned. Indeed, Mr 
Finde himself admitted that he had used abusive language 
to Mr Caple and it had not resulted in a report. 

I have noted that these latter allegations were not 
specifically pU,t to Mr Caple when he gave evidence. 
However I frod from Mr Caple's evidence an acknowledge
ment that tensions do get quite high in the Garage. Mr Caple 
did give evidence of an occasion when he intervened to 
prevent an altercation becoming physical and of two other 
occasions with four different chauffeurs where he had to 
stand between the protagonists. He stated that there are "a 
lot of heated arguments and a lot of abuse from time to time 
with various drivers". He recalled a previous occasion 
where a chauffeur, in a "fairly public incident", became 
very heated, refused an order from Mr Caple and generally 
yelled and shouted. That person was on that occasion 
reprimanded. He acknowledged that it was hard to control 
the chauffeurs and that he preferred to deal with these 
matters "in house". Mr Caple did say that no driver has 
spoken to him in the same terms as Mr Sceats spoke to Ms 
Millane. But as Mr Caple did not witness that incident I 
attach little weight to that comment. Therefore on the 
evidence I am prepared to accept that the incidents as 
relayed above, or incidents of approximately that nature, 
have in fact occurred. There is also the evidence of Mr 
Honczar that "on numerous occasions" he had seen a driver 
refuse to perform a job, by which he meant that the job 
would not be done immediately. However, he did say that 
everybody co-operates in the Garage. And Mr Finde gave 
evidence of drivers, including himself, who have refused to 
do a duty. The duty had been given to another driver. In Mr 
Finde's case he had not been reprimanded. This evidence 
places the two incidents relating to Ms Millane and Mr 
Thurloe which resulted in a reprimand and an intention to 
reprimand Mr Sceats, in a different light. I have found it 
significant that Ms Millane would not have taken the 
original incident further of itself. Similarly, Mr Caple made 
it quite clear in his evidence that although he witnessed Mr 
Sceats' threat to Mr Thurloe, he would not have made a 
report about it to Mr Samson. It was quite clear that if Mr 
Thurloe had not complained, Mr Caple did not want to know 
and did not want to take the responsibility. That compels the 
conclusion either that such conduct was seen as acceptable 
or that the incidents were of no greater consequence than 
usual. In either case, the fact that Mr Sceats had received 
one reprimand and was to receive a second reprimand for 
two incidents of a kind which often or regularly occur 
without reprimand lose some significance in the context of 
the summary dismissal which occurred. 

There is more. The quite clear evidence is that there are 
at least two, if not more, cliques within the Government 
Garage. The evidence established that Mr Sceats is not in 
the same "clique" as Mr Thurloe. Indeed, the evidence of 
both Mr Sceats and Mr Thurloe allows the Commission to 
conclude that they do not get on and have not done so. That 
of itself is nothing remarkable. However, the union 
suggested in these proceedings that Mr Sceats had been the 
victim of a "set-up", if not a conspiracy. There is some 
evidence to support this submission. Mr Caple admitted that 
he had heard "drivers" talking about Mr Sceats and that 
"maybe he should have been dismissed because of the 
Millane incident". Mr PastoreIIi gave evidence that prior to 
Mr Sceats' dismissal he had been approached at the 
Government Garage by Mr Thurloe for "a chat" which 
turned out to be a request for Mr PastoreIli's assistance in 
having Mr Sceats dismissed. He reiterated that evidence 
under cross-examination. That precise evidence was not put 
in advance to Mr Thurloe when Mr Thurloe gave evidence. 
Therefore I find it less reliable because the opportunity to 
put Mr PastoreIIi's evidence to Mr Thurloe was clearly 
available. Mr Thurloe did admit to discussing Mr Sceats 

with other chauffeurs but stated that he did not initiate any 
discussions. However, I have no reason to disbelieve Mr 
Pastorelli's evidence. I merely do not, in the circumstances, 
attach more than a little weight to it. However Mr Honczar 
gave evidence that he too had been approached by Mr 
Thurloe who indicated that Mr Honczar should stay away 
from Mr Sceats "because we are going to get him into a lot 
of trouble". He in turn was cross-examined upon that 
evidence and was unshaken. Again, this evidence was not 
put to Mr Thurloe and is received in the same way as the 
evidence on this point from Mr PastoreIli. 

Therefore, although Mr Thurloe did choose to complain 
about Mr Sceats' conduct there is some evidence to suggest 
that Mr Sceats' conduct provided an excuse to do so, rather 
than being a cause in itself to complain. That being so I am 
inclined to attach less weight to the incident involving Mr 
Thurloe for the purposes of reviewing the fairness or 
unfairness of the dismissal of Mr Sceats for failing to attend 
the meeting. I have no doubt that Mr Sceats was quite wrong 
to threaten Mr ThurIoe and that such behaviour must not be 
tolerated. However if such behaviour has occurred previ
ously or frequently and management believes that such 
behaviour should cease then it should deal with it 
appropriately in the Garage and not merely wait for someone 
to choose to make an issue out of a particular incident. This 
is said because there is evidence that Mr Samson did hear 
rumours about things that had occurred in the Garage but 
believed it was Mr Caple's responsibility. But Mr Caple's 
evidence is that he did not want to take the responsibility. 
Thus nothing is done. 

Further, although Mr Sceats was in the wrong in the 
incidents involving Ms MilIane and Mr ThurIoe he was no 
more in the wrong than others have been previously for 
similar or related events. Thus, an employee who removed 
his employer's property from site without permission was 
held to have been unfairly dismissed because the activity 
had been going on for a long time without challenge. This 
was tantamount to condonation, and the employee should 
not be merely singled out (Water and Sewerage Union v. 
Metropolitan Water, Sewerage and Drainage Board (1987) 
29 AILR ~449(8». The workforce as a group must be told 
of the standards of behaviour expected of them and one 
employee should not be singled out if there are others who 
have done similar things and yet have not been so punished. 

By any standard, all of the evidence produced in these 
proceedings reveals a workplace which, as between some of 
the chauffeurs, is little more than a jungle. At best that 
evidence reveals that the conduct on the part of Mr Sceats 
which led to the first reprimand and would have led to a 
second reprimand is of the same kind as conduct which has 
occurred at the Government Garage for some time and 
which has been either condoned or ignored. At worst, the 
evidence reveals disgraceful conduct on the part of 
individuals at the Government Garage, a desire to "get" Mr 
Sceats and a lack of management control. While I accept that 
the standard of behaviour in the workplace is that expected 
of ordinary working people and not angels, the situation 
revealed by the evidence produced to the Commission in 
these proceedings demands the most serious attention of 
management. 

Similarly, other issues about which evidence was given 
and which have not been mentioned so far can only be seen 
as evidence of matters over which management must now 
exercise firm and clear control. But they are not issues 
which, in these circumstances, ought be taken into account 
in deciding the fairness or the unfairness of Mr Sceats' 
dismissal. For example, much was said about whether Mr 
Sceats had used a pool vehicle when not authorised to do 
so. The Commission has conflicting evidence on the one 
hand that what Mr Sceats had done on that occasion was to 
use his "initiative" and that this has been common practice 
for I 1 years. On the other hand the evidence of Mr Caple 
is that he investigated the allegation, requested Mr Sceats 
not to do it again, and Mr Sceats accepted Mr Caple's 
decision. Significantly, Mr Caple did not believe the 
incident should be taken further. And similarly with the 
occasion Mr Caple himself related where Mr Sceats told him 
to "watch it". That behaviour was wrong. However, for 
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reasons which go to the above evidence Mr Caple himself 
chose not to take the matter further. 

. The task of the Commission in these proceedings is to 
Judge the industrial fairness of the summary dismissal of Mr 
Sceats. For the reasons which have been given above I am 
unable to reasonably accept that the incidents with Ms 
Millane and Mr Thurloe should be given weight in assessing 
the seriousness of Mr Sceats failing to attend the meeting. 
If that is so then the failure to attend the meeting which was 
the cause of the dismissal is rather to be treated in these 
proceedings as a single or isolated incident. 

The Commission turns to examine the evidence of Mr 
Sceats. Mr Sceats did not attend the meeting due to the 
unavailability of, and the advice of, his shop steward. 
Further, the day in question was his pre-arranged rostered 
day off and during which he would be away from his home. 
Indeed, his evidence is that he was away from his house 
from 8.00am until8.00pm on the day. He had been advised 
by his shop steward that he should not attend the meeting 
in the absence of the shop steward but that both would make 
themselves available early the following week. 

Mr Sceats was well aware of the requirement to attend the 
meeting. He had been properly notified of the meeting and 
an attempt had been made by Mr Samson to accommodate 
Mr Sceats' planned family commitments. Quite clearly Mr 
Sceats was obliged to attend the meeting at 4.00pm on the 
16th September 1994 and ought to have attended. 

I believe that the advice given by the shop steward to Mr 
Sceats that Mr Sceats should not attend was not good advice. 
What is in issue is the requirement of an employee to obey 
the lawful and reasonable orders of the employer. If the 
advice to Mr Sceats was merely that the order need not be 
obeyed then that advice would clearly place the disobeying 
employee in jeopardy. This is not necessarily a criticism of 
Mr Donohoe. From the evidence it is not clear whether he 
was aware of the history of the matter, nor of the specific 
written requirement given to Mr Sceats and requiring him 
to attend. 

Argument was not directed specifically at whether it was 
reasonable or unreasonable for Mr Sceats to be required to 
attend the meeting on a pre-arranged rostered day off. The 
question arises because Mr Sceats would be required to obey 
only those orders which were both lawful and reasonable (R 
v. Darling Island Stevedoring (1938) 60 CLR 601). If it was 
deemed unreasonable for Mr Sceats to attend on a rostered 
day off then his failure to attend would not constitute a 
breach of a lawful order as alleged. Whether it was 
reasonable will depend upon the circumstances. In this case 
I note that the meeting was postponed once and then 
re-scheduled to try to accommodate Mr Sceats' family 
commitment. It is not clear why Mr Sceats could not have 
made himself available at that time. He was not specifically 
cross-examined on his unavailability on that day. But it is 
noted that he did not attempt to contact Mr Samson during 
the day when he knew he would not be attending in order 
to explain his position or, once again, to try to re-arrange 
the meeting. 

In my view Mr Sceats was wrong simply to have ignored 
the requirement to attend the meeting. However the 
evidence does show that Mr Sceats' failure to attend was not 
a wilful flouting of the right of the employer to controL 
Rather, it was a mistaken reliance upon incorrect advice 
given by the union and a misapprehension of the signifi
cance of his rostered day off. If an employee refuses to obey 
an order on a single occasion in the bona fide belief that the 
contract did not so require this will not usually amount to 
a repudiation of the contract (Scharmann v. APIA Club Ltd 
(1983) 6 IR 157). I also contrast the circumstances of this 
case with Stott's case which involved a refusal to carry out 
a lawful instruction on four occasions in the knowledge of 
the risk of dismissal and with a conscious decision to run 
~t risk (AMWSU v. RRIA (1989) 69 WAIG 985). These 
~rrcumst~Ulces come ~ore wi~ th~ description of a single 
mstance of unpremeditated, ill-adVISed behaviour amount
ing to some degree of misconduct (GJ Coles v. Howett 
(1980) 47 SAIR 278 at 286). 

As noted by the Industrial Appeal Court recently: 

" ... But even if there are grounds for terminating the 
contract of employment, it is still open to the tribunal 
to examine the severity or otherwise of the step of 
dismissal. The Commission, Commissioners and com
mittees have done so in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence." (Metro
politan Meat Industry Board v. AMIEU [1973] AR 
NSW 231 as cited in BHP Iron Ore v. TWU (1993) 73 
WAIG 529 at 531) 

In considering whether the summary dismissal was unfair 
regard should be had for the length of Mr Sceats' service. 
Indeed in Undercliffe Nursing Home v. FMWU (op. cit.), 
upon which the respondent relies in this case, the summary 
dismissals of a cook and a nursing assistant were found to 
have been unfair because although they had breached a 
serious rule, their respective lengths of service of 14 and 9 
years respectively was not taken into account. Here, it is 
acknowledged that Mr Sceats has 10 years' unblemished 
service. That is a compelling factor in his favour. Further, 
the failure to attend the meeting occurred whilst Mr Sceats 
was not at work and the business of the respondent was not 
affected by the failure. 

Summary dismissal is the ultimate penalty which can be 
imposed by the respondent. In the circumstances of the 
reason why Mr Sceats did not attend and given his length 
of service summary dismissal was too harsh a penalty. 

If I am wrong and failure to attend the meeting is a second 
example of a failure to obey an order for which Mr Sceats 
had been reprimanded and warned then in the light of the 
evidence produced in these proceedings Mr Sceats' rather 
casual attitude to the requirement to attend the meeting is 
a further manifestation of a lack of discipline and control in 
the Government Garage and about which no action is usually 
taken. While his actions were wrong, in the context of the 
case presented his behaviour does not demonstrate a 
repudiation of the contract or a rejection of his employer's 
authority over him. In those circumstances it would be a 
harsh exercise of management's right to dismiss for Mr 
Sceats to be dismissed by taking into account behaviour that 
is not out of character with behaviour generally, it seems, 
at the Government Garage and which management has itself 
failed to control. 

I fmd therefore that Mr Sceats was unfairly dismissed. 

Having found that Mr Sceats' dismissal was unfair the 
Commission turns to consider whether re-instatement is 
appropriate. This is an application which has been brought 
under s.44 of the Industrial Relations Act 1979 and 
re-instatement is the only remedy available to the Commis
sion. The test in such matters has been recently stated by the 
Full Bench in Management Committee of the Geraldton 
Sexual Assault Referral Centre v. Marshall «1994) 74 
WAIG 2628). That test is that an unfairly dismissed 
employee is entitled to be re-instated unless the Commission 
is satisfied that there is good reason to the contrary, so that 
it will be the exception rather than the rule that such a person 
will not be re-instated. Further, the onus of showing that 
reinstatement should not occur is on the respondent (Ibid). 

In this case Mr Sceats seeks re-instatement. He has had, 
until the last three months, an unblemished work record. 
There is evidence that his competence as a driver is 
appreciated. There was some suggestion from the evidence 
that the re-instatement of Mr Sceats might lead to 
difficulties because of the general affect it will have upon 
others. However, due to the evidence related above I have 
reached the conclusion that any difficulties which might be 
experienced by Mr Sceats are not due entirely to Mr Sceats. 
Rather, Mr Sceats is part of the overall problem at the 
Government Garage. That problem, as has been respectfully 
suggested, should now receive the attention of management. 

Accordingly the Commission will require the re-instate
ment of Mr Sceats. That re-instatement will restore Mr 
Sceats to the original position held by him immediately prior 
to his dismissal. The reprimand given to Mr Sceats on the 
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8th August 1994 remains. Whether following Mr Sreats' 
re-instatement the respondent in the light of these Reasons 
for Decision proceeds with its intention to further reprimand 
Mr Sreats for the incident regarding Mr Thudoe remains a 
matter for the respondent 

In requiring the re-in statement of an employee the 
Commission is able also to require the payment of the wages 
lost by Mr Sreats during his period of dismissal. Given that 
Mr Sreats did fail to attend the meeting as he was required 
to do and that it was his own action which precipitated the 
actual dismissal, the Commission is not inclined to make 
such an order on this occasion. 

Minutes of a proposed order now issue. 

Appearances: Ms V. Ponnuthurai appeared on behalf of 
the applicant. 

Mr D. Ferguson appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of 
Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Director General of the 
Ministry of Premier and Cabinet. 

No. CR 373 of 1994. 
COMMISSIONER A.R. BEECH. 

20 December 1994. 

Further Reasons for Decision. 
(Given extemporaneously at the conclusion of the proceed
ings, taken from the transcript as edited by the Commis
sioner.) 

THE COMMISSIONER: The Commission issued Minutes 
of Proposed Order on 6th December 1994 which declared 
that the dismissal of Mr Sreats by the respondent was harsh 
and unfair and ordered the Director General of the Ministry 
of Premier and Cabinet to forthwith offer Mr Sreats a 
contract of employment as a ministerial chauffeur on the 
same terms and conditions as he had been employed on 16th 
September 1994. The Commission also included a provision 
that Mr Sreats' employment would thereupon be deemed 
continuous for long serve leave and sick leave purposes. 

Following the issuance of the Minutes the Commission 
became aware that the respondent, for reasons known to 
itself, wished to have a period of 21 days to offer the contract 
of employment in accordance with the order. The Commis
sion further became aware that that was a matter that was 
discussed between the parties and agreement was reached 
between them. 

In the circumstances, although it is not a matter that was 
incorporated in the Commission's Reasons for Decision, 
given that the parties have now reached agreement on the 
form of an order to issue and without commenting upon the 
desirability or otherwise of a 21 day period, the Commission 
is prepared to accommodate the agreement reached between 
the parties. I should indicate also that the agreement between 
the parties is not only in relation to the wording of the order 
to issue but it is also, as the transcript will show, a private 
arrangement between the parties concerning payment to Mr 
Sceats for that 21 day period. That is a matter for the parties 
and not for the Commission and the parties are content with 
what they have put on the record. 

Accordingly it remains for me to indicate that an order 
will now issue, accommodating that agreement 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Transport Workers' Union of 
Australia, Industrial Union of 

Workers, Western Australian Branch 
and 

Director General of the 
Ministry of Premier and Cabinet. 

No. CR 373 of 1994. 
COMMISSIONER A.R. BEECH. 

20 December 1994. 

Order. 
HAVING heard Ms V. Ponnuthurai on behalf of the 
applicant and Mr D. Ferguson on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby-

A. Declares that the dismissal of Mr S. Sceats by the 
respondent was harsh and unfair. 

B. Orders-
(1) THAT the Director General of the Ministry 

of Premier and Cabinet shall within twenty 
one days from the date of this Order offer Mr 
S. Sreats a contract of employment as 
ministerial chauffeur on the same terms and 
conditions as he had been employed on 16th 
September 1994. 

(2) THAT upon Mr S. Sreats accepting the offer 
referred to in (1) above the Director General 
of the Ministry of Premier and Cabinet shall 
pay to Mr S. Sceats a sum of money equal 
to the wages he would have earned had he 
been employed as a ministerial chauffeur 
between the date of this order and the 
commencement of the new contract of 
employment, less any other income received 
by him for that period. 

(3) THAT Mr S. Sreats' employment shall be 
deemed continuous for long service leave 
and sick leave purposes. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

NOTICES-
AppOintments

GOVERNMENT SCHOOL TEACHERS' TRIBUNAL 
I, the undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, acting pursu
ant to the provisions of Section 75(3) of the Industrial 
Relations Act 1979, hereby terminate the appointment of 
Commissioner R.N. George as Chairman of the Government 
School 'leachers' Tribunal. 

And further, pursuant to Section 75 of the Industrial 
Relations Act 1979, appoint, subject to the provisions of that 
Act, Commissioner A.R. Beech to be the Chairman of the 
Government School 'leachers' Tribunal for a period of one 
year with effect from the 5th day of January, 1995. 

Dated at Perth this 5th day of January, 1995. 
(Sgd.) W.S. COLEMAN, 

Chief Commissioner. 
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AWARDS/AGREEMENTS
Consolidation by Registrar

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY AWARD 1975 

No. 10 of 1975. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 5th day of December, 1994. 

J. CARRIGG. 
Registrar. 

Aerated Water and Cordial Manufacturing Industry Award 
1975 

Award No. 10 of 1975. 

I.-Title. 

This award shall be known as the Aerated Water and 
Cordial Manufacturing Industry Award 1975 and replaces 
Award No. 26 of 1972 as amended. 

lA.-State Wage Principles December 1993. 

It is a condition of this award/industrial agreement that 
any variation to its terms on or from the 24th day of 
December, 1993. including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week. shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement. 

1. Title 
lA. State Wage Principles December 1993 

2. Arrangement 
2A. State Wage Principles-June 1991 

3. Scope 
4. Area 
5; lerm 
6. Contract of Service 
7. Breakdowns 
8. Hours 
9. Overtime 

10. Wages 
11. Deleted 
12. Shift Work 
13. Payment of Wages 
14. Higher Duties 
15. Under Rate Workers 
16. Absence Through Sickness 
17. Holidays 

17 A. Annual Leave 
18. Record 
19. Proportion of Juniors 
20. Junior Worker's Certificate 
21. Posting of Award and Union Notices 
22. Payment of Wages-38 Hour Week 
23. Protective Equipment 
24. First Aid Kit 
25. Right of Entry 
26. No Reduction 
27. Preference to Unionists 
28. Long Service Leave 
29. Casual Workers 
30. Bereavement Leave 
31. Location Allowances 
32. Maternity Leave 
33. Part-Time Workers 
34. Superannuation 
35. Seasonal Workers 
36. Award Modernisation and Enterprise Consulta

tion 

Schedule A-Parties to the Award 
Schedule B-Respondents 

2A.-State Wage Principles-June 1991. 

It is a term of this award, arising from the decision of the 
Western Australian Industrial Relations Commission in the 
State Wage Case of June 1991. (the terms of which are set 
out in Decision No. 704 of 1991) that the Union will not 
pursue, prior to 14 November 1991, any extra claims. award 
or over-award, except when consistent with the principles 
determined by the decision. 

3.-Scope. 

This award relates to the industry of persons employed 
in or in connection with the manufacturing and/or distribu
tion of aerated waters. other soft drinks, fruit juices, cider. 
cordials and syrups. Provided that it shall not apply to 
workers bound by the Transport Workers (General) Award 
No. 10 of 1961 as amended. 

4.-Area. 
This award shall have effect over the whole of the State 

of Western Australia. 

5.-lerm. 

The term of this award shall be for a period of one year 
commencing as from the beginning of the fIrst pay period 
commencing after the date hereof. 

6.-Contract of Service. 

(1) On the fIrst day of engagement an employee shall be 
notifIed by the employer or by the employer's representa
tive, whether the duration of his/her employment is expected 
to exceed one month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) A contract of service to which this award applies may 
be terminated in accordance with the provisions of this 
clause and not otherwise but this subclause does not operate 
so as to prevent any party to a contract from giving a greater 
period of notice than is hereinafter prescribed nor to affect 
an employer's right to dismiss a worker without notice for 
misconduct, in which case wages shall be paid up to the time 
of dismissal. 

(3) Subject to the provisions of this clause a party to a 
contract of service may, on any day, give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclauses (6) and (7) of this clause 
and the contract terminates when that period expires. 

(4) In lieu of giving the notice referred to in subclause (3) 
of this clause an employer may pay the worker concerned 
his/her ordinary wages for the period of notice to which 
he/she would otherwise be entitled. 

(5) (a) Where a worker leaves his/her employment-

(i) without giving the notice referred to in subclause 
(3) of this clause; or 

(ii) having given such notice, before the notice 
expires; 

he/she forfeits his/her entitlement to any moneys owing to 
him/her under this award except to the extent that those 
moneys exceed his/her ordinary wages for the period of 
notice which should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies: 

(i) The contract of service shall, for the purposes of 
this award, be deemed to have terminated at the 
time at which the worker was last ready, willing 
and available for work during ordinary hours 
under the contract; and 

(ii) The provisions of subclause (3) of this clause shall 
be deemed to have been complied with if the 
worker pays to the employer, whether by forfei
ture or otherwise an amount equivalent to the 
worker's ordinary wages for the period of notice 
which should have been given. 
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(6) The period of notice referred to in subclause (3) of this 
clause is: 

(a) In the case of a casual worker, one hour. 

(b) In any other case: 

(i) During the fIrst month of employment under 
the contract, one day; and 

(ii) Mter the frrst month of such employment, 
one week. 

(7) An employee shall, for the purpose of this award, be 
deemed to be a casual employee: 

(a) If the expected duration of the employment is less 
than one month; or 

(b) If the notification referred to in subclause (1) of 
this clause is not given and the employee is 
dismissed, through no fault of hislher own, within 
one month of commencing employment. 

7.-Breakdowns. 

The employer shall be entitled to deduct payment for any 
day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions afflIiated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage of work from any cause which the employer 
cannot reasonably prevent. 

8.-Hours. 

Section A-Hours 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause, the ordinary 
hours of work shall not exceed an average of 38 per week 
which may be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(ill) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday, inclusive, and 
except in the case of shift employees, shall be worked 
between the hours of 6.00am and 6.00pm. Provided that the 
spread of hours may be altered by agreement between the 
employer and the majority of employees in the plant or 
section or sections concerned. 

(d) Where an ordinary shift or shift employee fInishes not 
later than 7.00am on Saturday, such hours on the Saturday 
shall be deemed to be ordinary hours of employment and 
shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed ten hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
employees in the plant or section or sections concerned. 

(t) The ordinary hours of work shall be consecutive except 
for a meal interval which shall not exceed 40 minutes nor 
be less than 20 minutes and be so arranged to, within reason, 
suit the work requirements. 

(g) During the seasonal period, and not withstanding 
subclause (l)(b) an alternative method of working the 
ordinary hours of employment may be implemented in the 
plant or section(s) concerned of an establishment provided 
such implementation is in accordance with subclause (3) of 
Section B-Implementation of 38 Hour Week of this clause. 

Section B-Implementation of 38 Hour Week 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be anyone of 
the following-

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(c) by fIxing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by)"Ostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary working 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub
clause (1) of clause 17-Holidays of this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
concerned, the objective being to reach agreement on the 
method of implementation prior to September 15, 1982. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the union (or unions) concerned or his deputy, 
at which level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Duty 
Except as provided in subclause (6) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with paragraphs (c) and 
(d) of subclause (1) hereof, is entitled to a day off duty 
during his work cycle, such employee shall be advised by 
the employer at least four weeks in advance of the day he 
is to take off duty. 

(6) (a) An employer may substitute the day an employee 
is to take off in accordance with paragraphs (c) and (d) of 
subclause (1) hereof, for another day in the case of a 
breakdown in machinery or a failure or shortage of electric 
power or to meet the requirements of the business in the 
event of rush orders or some other emergency situation, 
provided that the employer shall not substitute more than 
two such days per year without the consent of the majority 
of the employees concerned. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for another day. 

(c) An employer and the union may agree in writing to 
allow an accumulation of days off, such days to be taken at 
a mutually convenient time. 

Section C-Procedures for In-Plant Discussions 
(1) Procedures shall be established for in-plant discus

sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with sections 
A-Hours and B-Implementation of 38 Hour Week of this 
clause and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
September 15, 1982. 
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(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul
ties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the IIfSt instance or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed in 
subclause (3) of Section B of this clause. 

Section D-Provision for Alternative Arrangements 

Where by agreement between an employer and the 
majority of employees in a section or company, arrange
ments have been made to work an average of less than 38 
hours per week, the entitlement to payment under this award 
shall in all cases be construed to be at the hourly rate 
achieved by dividing the appropriate rate of pay by the 
average number of hours on which the arrangement is based. 

Entitlements to sick leave, annual leave and long service 
leave shall be calculated by employing the lesser number of 
hours agreed by the parties as the average ordinary weekly 
hours of work. 

The employer shall not be deemed to be in breach of the 
award where the entitlement calculated by the above method 
is less than that determined by this award for an employee 
who works 38 hours per week. 

9.-Overtime. 

(1) The provisions of this clause shall apply to all 
employees. 

(2) (a) An employer may require any employee to work 
reasonable overtime at overtime rates and such employee 
shall work overtime in accordance with such requirement. 

(b) No union or association party to this award, or 
employee or employees covered by this award, shall in any 
way, whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction upon the 
working of overtime in accordance with the requirements of 
this subclause. 

(c) A worker who has completed his usual hours of duty 
and has left the job and who is recalled to work after the 
usual ceasing time, shall be paid a minimum of three hours 
at overtime rates. 

(3) (a) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one-half for the fIfSt two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work ftxed in an establishment in 
accordance with sections A-Hours, B-Irnplementation of 
38 Hour Week and C-Procedures for In-Plant Discussions 
of Clause 8-Hours. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double time. 

(ii) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
one-half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one-half for the fIfSt two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraph (d) of sUbclause (1) of section 
A-Hours of clause 8-Hours applies. 

(d) In computing overtime each day shall stand alone but 
when an employee works overtime which continues beyond 
midnight on any day, the time worked after midnight shall 
be deemed to be part of the previous day's work for the 
purpose of this subclause. 

(e) Overtime on shift work shall be based on the rate 
payable for shift work. 

(f) The provisions of this clause do not operate so as to 
require payment of more than double time rates, and double 
time and a half on a holiday prescribed under this award for 
any work. 

(4) An employee required to work overtime for more than 
two hours without being notified on the previous day or 
earlier that he will be so required to work, shall be supplied 
with a meal by the employer or be paid $5.40 for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he has notified the employees concerned on the 
previous day or earlier that such second oi: subsequent meal 
will also be required, provide such meals or pay an amount 
of $3.70 for each such second or subsequent meal. 

No such payments need to be made to employees living 
in the same locality as their workshop who can reasonably 
return home for such meals. 

If an employee in consequence of receiving such notice 
has provided himself with a meal or meals and is not 
required to work overtime, or is required to work less 
overtime than notifted, he shall be paid amounts as 
prescribed in respect of the meals not then required. . 

(5) (a) When overtime is necessary it shall, wherever 
reasonably practicable, be so arranged that employees have 
at least 10 consecutive hours off duty between the work of 
successive days. 

(b) An employee (other than a casual employee) who 
works so much overtime between the termination of their 
ordinary work on one day and the commencement of their 
ordinary work on the next day that they have not had at least 
10 consecutive hours off duty between those times shall, 
subject to this paragraph, be released after completion of 
such overtime until they have had 10 consecutive hours off 
duty without loss of pay for ordinary working time occurring 
during such absence. 

(c) If, on the instructions' of their employer, such 
employee resumes or continues work without having had 
such 10 consecutive hours off duty, they shall be paid at 
double rates until they are released from duty for such period 
and they shall then be entitled to be absent until they have 
had 10 consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(d) Where an employee (other than a casual employee or 
an employee engaged on continuous shift work) is called 
into work on a Sunday or public holiday preceding an 
ordinary working day, they shall, wherever reasonably 
practicable, be given 10 consecutive hours off duty before 
their usual starting time on the next day. If this is not 
practicable, then the provisions of paragraphs (b) and (c) of 
this subclause shall apply mutatis mutandis. 

Provided that overtime worked as a result of a recall shall 
not be regarded as overtime for the purpose of this subclause 
when the actual time worked is less than three hours on such 
recall or on each of such recalls. 

(e) The provisions of this subclause shall apply in the case 
of shift employees who rotate from one shift to another, as 
if eight hours were substituted for 10 hours when overtime 
is worked: 

(i) For the purpose of changing shift rosters; or 

(ii) Where a shift employee does not report for duty; 
or 

(iii) Where a shift is worked by arrangement between 
the employees themselves. 

1O.-Wages. 

(1) For employees employed pursuant to this Award by 
Coca-Cola Bottlers (perth) Ltd, Cadbury Scheweppes Pty 
Ltd and Pepsi-Seven Up Bottlers Australia Pty Ltd only, the 
minimum weekly rate of pay shall include the base rate plus 
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the supplementary payment per week, operative from the 
first pay period commencing on or after 15 February 1994: 

(a) Production Employee-

Base Supple- Mini
Rate mentary mum 

Payment Rate 

$ $ $ 

Grade 1 385.40 8.00 393.40 
Shall mean an employee 
classified as such who is 
engaged on work in connec-
tion with or incidental to the 
production and distribution 
operations of the employer 
and who may be required to 
regularly carry out any gen-
eral duties together with the 
specific duties listed here-
under: 

Specific Duties-Grade 1 

"Employees engaged in 
hottling or canning line 
operations who are not in 
charge of operating ma
chines. 

" Operators of hottle wash
ing machines. 

"Inspecting or sighting 
empty or full bottles. 

" Stacking cases on pallets. 

" Fruit Juice extracting. 

" General Hand. 

(b) Production Employee-
Grade 2 410.00 8.00 418.00 
Shall mean an employee 
classified as such who is 
engaged on work in connec-
tion with or incidental to the 
production and distribution 
operations of the employer 
and who in addition to the 
duties of a Production Em-
ployee-Grade 1 may be 
required to regularly carry 
out the specific duties listed 
hereunder. 
Specific Duties-Grade 2 
"Syrup and/or cordial 

malrers mixing recipes or 
formulae who are not 
solely responsible for en
suring adherence to qual
ity standards of batches. 

" Operators of Filling ma
chines. 

"Operators of labelling, 
palletising or depalletis
ing, case packing or un
packing, carton or multi 
packing machines. 

" Employees engaged on 
routine line testing. 

" Fotldift Driver. 

" Truck Driver 
Provided that drivers who 
are required to collect 
money during any week or 
portion of a week as part of 
their duties and account for 
it shall be paid $3.60 for 
such a week: in addition to 
the rate of wage prescribed 
above. 

(c) Production Employee-
Grade 3 430.50 8.00 438.50 
Shall mean an employee 
classified as such who is 
engaged on work in connec-
tion with or incidental to the 

production and distribution 
operations of the employer 
and who in addition to the 
duties of a Production Em
ployee-Grade 2 may be 
required to regularly carry 
out the specific duties listed 
hereunder. 
Specific Duties-Grade 3 
"Syrup and/or cordial 

makers mixing recipes or 
formulae who are solely 
responsible for ensuring 
adherence to quality stan
dards of batches. 

" Operators of bottle wash
ing, filling, labelling, pal
letising or depalletising. 
case packing or unpack
ing. carton or multi pack:
ing machines or forklifts 
who are competent and 
required to operate at 
least three such different 
machines one of which 
may be a forklift truck:. 

" Driver Forklift carrying 
truck:. 

(d) Provided that, where an em
ployee will. as a result of the 
unplementation of the new 
grading structure receive an 
increase in excess of that 
allowed by the Structural 
Efficiency Principle. the ad
ditional amounts will be 
phased in as follows: 

"the increases will be 
phased in over four equal 
Instalments which will 
become payable at not 
less than six monthly in
tervals. 

" the first instalment will 
not be available earlier 
than 23 February 1990. 

Base 
Rate 

$ 

Supple
mentary 
Payment 

$ 

Mini
mum 
Rate 

$ 

(2) For all other employees employed pursuant to this 
award and not specified in subclause (l) of this clause, the 
minimum rate shall include the base rate plus the supple
mentary payment per week, operative from the frrst pay 
period commencing on or after 15 February 1994. 

(a) Cordial and/or syrup maker 
mixing recipe or formulae 
who is responsible for en
suring that the correct quali
ties and quantities of ingre
dients are included in 

Base Supple- Mini
Rate mentary mum 

Payment Rate 
$ $ $ 

batches 392.50 8.00 400.50 
(b) Filler Operator: 

(i) for lines with a rate 
capacity of under 150 
units per minute 378.50 8.00 386.50 

(u) for all other lines 387.30 8.00 395.30 
(c) Driver of motor vehicle 387.70 8.00 395.70 

Provided that drivers who 
are required to collect 
money during any week: or 
portion of a week: as part of 
their duties and account for 
it shall be paid $3.50 for 
such week: in addition to the 
rate of wage prescribed 
above. 
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(d) Driver of Fork Lift: 
(i) less than three 

Base Supple- Mini
Rate mentary mum 

Payment Rate 
$ $ $ 

months' experience 377.00 8.00 385.00 
(ii) thereafter 387.60 8.00 395.60 

(e) Employees operating la
belling, palletising or depal
letising, case packing or un
packing or carton packing 
machines 380.60 8.00 388.60 

(f) Employees engaged on rou-
tine line testing 370.40 8.00 ~78.4O 

(g) Employees engaged on bot
tling or canning line opera
tions including operating 
bottle washer, removing 
empty bottles from cases or 
placing empty bottles on 
conveyors, sighting, in
specting, filling cases with 
full bottles and stacking on 
pallets, fruit juice extract
mg, cordial and/or syrup 
room 362.70 8.00 370.70 

(h) All others 357.70 8.00 365.70 

(3) Junior Employees: 

(a) Except as provided for in paragraph (b) of this 
subclause junior employees shall receive the 
prescribed percentage of the adult rate for the class 
of work on which they are engaged. 

% 
16 years of age and under 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 90 
At 20 years of age Adult 

Rates 

(b) Where a person is employed pursuant to this 
Award by Coca Cola Bottlers (perth) Ltd or 
Cadbury Schweppes Pty Ltd and he/she is 20 
years of age or less then the rate of wage payable 
shall be as specified in subclause (1) of this clause 
according to the appropriate classifications. 

(4) Leading Hands: 

In addition to the appropriate rate prescribed in this clause 
a leading hand shall be paid-

(a) If placed in charge of not less than 3 and 

Per 
Week 

$ 

not more than 10 other employees 16.50 
(b) If placed in charge of more than 10 and 

not more than 20 other employees 25.40 
(c) If placed in charge of more than 20 other 

employees 33.70 

(5) Supplementary payments set out in subclauses (1) and 
(2) of this clause represent payment in lieu of equivalent 
overaward payments. 

•• Overaward Payment" is defmed as the amount (whether 
it be termed "overaward payment", "attendance bonus", 
"service increment" or any term whatsoever) which an 
employee would receive in excess of the "award wage" 
which applied immediately prior to the decision of the 
Western Australian Industrial Relations Commission dated 
24 December 1993 (Application No. 1457/1993) for the 
classification in which such employee is engaged. Provided 
that such payment shall exclude overtime. shift allowances, 
penalty rates, disability allowances, fares and travelling time 
allowances and any other ancillary payments of a like nature 
prescribed by this award. 

The supplementary payment at each classification level 
includes an $8.00 adjustment reflecting the application of 
the arbitrated safety net adjustment principle enunciated in 
the State Wage decision of 24 December 1993 (Application 
No. 1457/1993). Consistent with the requirements of the 
Principles the $8.00 safety net adjustment is absorbable to 
the extent of any equivalent amount in rates of pay
whether overaward, award or industrial agreement-in 
excess of the minimum rates (classification rate and 
supplementary payment) prescribed in accordance with the 
September 1989 State Wage Case decision. 

ll.-Deleted. 

12.-Sbift Work. 
(1) The provisions of this clause apply to all employees 

engaged on shift work. 
(2) An employer may work his establishment on shifts but 

before doing so shall give notice of his intention to the union 
or unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

Provided that where the ordinary hours of work normally 
worked in an establishment are worked on less than five 
days then the provisions of paragraph (a) shall be as if four 
consecutive shifts were substituted for five consecutive 
shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(4) Where a shift commences at or after 11 p.m. on any 
day, the whole of that shift shall be deemed, for the purposes 
of this award, to have been worked on the following day. 

(5) A shift employee when on afternoon or night shift 
shall be paid per shift 15 per cent more than the employee's 
ordinary rate prescribed by this award. 

(6) When work is performed on any shift other than day 
shift the ordinary working hours prescribed by clause 
8-Hours, of this award shall be inclusive of a paid meal 
interval of 20 minutes. 

13.-Payment of Wages. 

All wages shall be paid weekly. 

14.-Higher Duties. 
A worker who is required to do work which is entitled to 

a higher rate under this award than that which he usually 
performs shall be entitled to payment at the higher rate while 
so employed. 

Provided that where a worker is employed on such higher 
duties for more than two hours such worker shall be paid at 
the higher rate for the full day. 

15.-Under-rate Workers. 
(1) Any worker who by reason of old age or infmnity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In event of no agreement being arrived at, the matter 
may be referred to the Board of Reference for determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for the employer at the proposed lesser rate. 

16.-Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his place of employment during the ordinary hours of work 



210 WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 

by reason of ill health or injury shall be entitled to 
payment such absence in accordance with the 
provisions of clause. 

(i) Employee who actually works 38 ordinary hours each 
week 

An employee whose ordinary hours of work are arranged 
in accordance with paragraph (a) or (b) of subclause (1) of 
section B-Impiementation of 38 Hour Week of clause 
8-Hours so that he actually works 38 ordinary hours each 
week shall be entitled to payment during such absence for 
the actual ordinary hours absent. 

(ii) Employee who works an average of 38 ordinary hours 
each week 

An employee whose ordinary hours of work are arranged 
in accordance with paragraph (c) or (d) of subclause (1) of 
section B-Implementation of 38 Hour Week of clause 
8-Hours so that he works an average of 38 ordinary hours 
each week during a particular work cycle shall be entitled 
to pay during such absence calculated as follows: 

dumtion of absence appropriate weekly rate 

ordinary hours nonnally 5 
worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty in accordance with paragraph (c) or 
(d) of subclause (1) of section B-Implementation 
of 38 Hour Week of clause 8-Hours. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employer may adopt an alternative method 
of payment of sick leave entitlements where the employer 
and the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the employee's services 
terminate, if before the end of that year of service, to the 
extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in anyone year of service. 

(3) 1b be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

Where practicable notification of absence due to sickness 
is to be given no later than two hours after the normal start 
time. In the case of shift workers, where practicable, the 
notification is to be given prior to the start of normal shift 
hours. 

(4) The provisions of this clause do not apply' to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em
ployee shall not be required to produce a certificate from a 
medical practitioner with respect.to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 

subsequent absences in that year, if any, shall be accompa
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confmed. 
Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of clause 
17 A-Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 17 A-Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 60 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

17.-Holidays. 

(1) (a) The following days or the days observed in lieu 
shall, subject to clause 7. hereof, be allowed as holidays 
without deduction of pay, namely, New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday. Christ
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. Provided 
further that an employer may substitute Royal Show Day for 
Sovereign's Birthday in any year. 

(b) When any of the days mentioned in sUbclause (1)(a) 
hereof falls on a Saturday or a Sunday, such holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday such holiday 
shall be observed on the next succeeding Thesday; in each 
such case the substituted day shall be deemed a holiday 
without deduction of pay in lieu of the day for which it is 
substituted. 
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(2) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(3) Where-

(a) a day is proclaimed as a whole holiday or as a 
half-holiday under section 7 of the Public and 
Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half-holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

(4) All work done on any day prescribed as a holiday 
under this clause shall be paid for at the rate of double time 
and a half. 

(5) Casual workers shall not be entitled to receive 
payment for public holidays prescribed by this clause unless 
required to work on those days. 

17 A.-Annual Leave. 

(1) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer and shall be taken annually by the worker after a 
period of twelve months' continuous service with that 
employer. 

(b) Where, pursuant to paragraph (3) of subclause (2) 
Long Service of the Long Service Leave provisions 
published in Volume 64 Westem Australian Industrial 
Gazette at pages 1-4, the period of continuous service which 
a worker has had with the transmittor (including any such 
service with any prior transmittor) is deemed to be service 
of the worker with the transmittee then that period of 
continuous service shall be deemed to be service with the 
transmittee for the purposes of this subclause. 

(2) (a) Before going on leave a worker shall be paid his 
ordinary wages as prescribed under Clause 10-Wages of 
this award in respect of the ordinary time he would have 
worked had be not been on leave during the relevant period. 

(b) In addition to his payment for annual leave a worker 
shall receive a loading of 17.5 percent calculated on his 
ordinary rate of wage. Provided that where the worker would 
have received any additional rates for the work performed 
in ordinary hours, as prescribed by this award, had he not 
been on leave during the relevant period and such additional 
rates would have entitled him to a greater amount than the 
loading of 17.5 percent, then such additional rates shall be 
added to his ordinary rate of wage in lieu of the 17.5 percent 
loading. Provided further, that if the additional rates would 
have entitled him to a lesser amount than the loading of 17.5 
percent, then such loading of 17.5 percent shall be added to 
his ordinary rate of wage in lieu of the additional rates. 

(c) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which in 
the case of that worker would have been an ordinary working 
day there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(4) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay 
or time spent on holidays, annual leave or long service leave 
as prescribed by this award, shall not count for the purpose 
of determining his right to annual leave. 

(5) (a) For the purposes of this clause service shall be 
deemed to be continuous notwithstanding:-

(i) the transmission of a business where paragraph (b) 
of subclause (1) of this clause applies; 

(ii) any absence from work referred to in subclause (4) 
of this clause; 

(iii) any absence from work on account of personal 
sickness or accident proof whereof shall be upon 
the worker or on account of leave granted by the 
employer; 

(iv) any absence with reasonable cause proof whereof 
shall be upon the worker but in such a case the 
worker shall inform the employer in writing, if 
practicable, within seven days of the commence
ment of such absence of the nature of the cause. 

(b) Any absence from work by reason of any cause not 
being a cause specified in paragraph (a) hereof shall not be 
deemed to break the continuity of service for the purposes 
of this clause unless the employer during the absence or 
within fourteen days of the termination of the absence 
notifies the worker in writing that such absence will be 
regarded as having broken the continuity of service. 

Such notice may be given to a worker by delivering it to 
him personally or by posting it to his last known address in 
which case it shall be deemed to have reached the worker 
in due course of post or, where a number of workers are 
absent from work, by posting up a notification in the 
employer's establishment. 

(c) An absence from duty referred to in this subclause 
shall not, except as provided in subclause (4) of this clause, 
be taken into account in calculating the period of twelve 
months' continuous service. 

(6) (a) A worker whose employment terminates after he 
has completed a twelve monthly qualifying period and has 
not been allowed the leave prescribed under this award in 
respect of that qualifying period shall be given payment in 
lieu of that leave or, in a case to which subclause (7) of this 
clause applies, in lieu of so much of that leave as has not 
been allowed unless--

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) If after one month's continuous service in any 
qualifying 12 monthly period, an employee lawfully leaves 
his employment, or his employment is terminated by the 
employer through no fault of the employee, the employee 
shall be paid 2.923 hours' pay at his ordinary rate of wage 
in respect of each completed week of continuous service. 

(7) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods, but neither of 
such periods shall be less than one week. 

(8) By arrangement between the employer and the worker 
annual leave may be allowed to accumulate from year to 
year but where the leave to which a worker is entitled or any 
portion thereof is allowed to accumulate to meet the 
convenience of the worker the ordinary wage for that leave 
shall be the ordinary wage applicable to the worker at the 
date at which he became entitled to the leave unless the 
employer agrees in writing that the wage be that applicable 
at the date the leave commences. 

(9) The provisions of this clause shall not apply to casual 
workers. 

18.-Record. 
(1) The employer shall keep a record showing

(a) the name of each worker; 
(b) the nature of his work; 

(c) the starting and fInishing times on each day; 
(d) the total hours worked; 
(e) the wages and overtime paid. 

(2) Each worker shall be required to sign the record on 
receipt of his wages. 

(3) The time and wages record shall be open for 
inspection by a duly accredited official of the union, during 
the usual office hours, at the employer's office or other 
convenient place, and he shall be allowed to take extracts 
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therefrom. Provided that if for any reason the record be not 
available when the official calls to inspect it, it shall be made 
available for inspection within twenty-four hours at the 
employer's office or other convenient place. 

19.-Proportion of Juniors. 
(1) The number of juniors employed in any factory shall 

not be such as to exceed the proportion of one junior to each 
three or fraction of three adult workers (excluding truck 
drivers) in receipt of the minimum rates hereinbefore 
prescribed for workers other than junior workers. 

Notwithstanding the provisions of the preceding sub
clause, it shall be permissible for each truck driver, if the 
employer considers it necessary, to have one junior male 
worker to assist him. 

(2) The number of junior truck drivers shall not be such 
as to exceed the proportion of one junior truck driver to each 
five adult truck drivers. 

20.-Junior Worker's Certificate. 
Upon being engaged a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

2t.-Posting of Award and Union Notices. 
The employer shall exhibit a copy of this award in a 

convenient place on his premises, and he shall also provide 
a notice board for the posting of union notices and 
information. 

22.-Payment of Wages-38 Hour Week. 
(1) (a) Each employee shall be paid the appropriate rate 

shown in Clause 1O.-Wages of this award. 
(b) No deduction shall be made from an employee's 

wages and entitlements as prescribed by this award unless 
the employee has authorised such deduction in writing. 

(c) Subject to subclause (2) of this clause payment shall 
be pro-rata where less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by an employer, wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of section 
B-Irnplementation of 38 Hour Week of clause 
8-Hours so that he works 38 ordinary hours each 
week, wages shall be paid weekly or fortnightly 
according to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of an employee whose ordinary hours of work 
are arranged in accordance with paragraph (c) or 
(d) of subclause (1) of section B-Irnplementation 
of 38 Hour Week of clause 8-Hours so that he 
works an average of 38 ordinary hours each week 
during a particular work cycle, wages shall be paid 
weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be 
worked in any particular week of the work cycle. 

SPECIAL NOTE-Explanation of Averaging System 

As provided in paragraph" (b) of this subclause an 
employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages on the basis of an average of 38 ordinary hours so as 
to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is set 
out below: 

0) Section B-Irnplementation of 38 Hour Week of 
clause 8-Hours in subclause (1) paragraphs (c) 
and (d) provides that in implementing a 38 hour 

week the ordinary hours of an employee may be 
arranged so that he is entitled to a day off, on a 
fixed day or rostered day basis, during each work 
cycle. It is in these circumstances that the 
averaging system would apply. 

(H) If the 38 hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the employee's ordinary hours were 
arranged on the basis that for three of the four 
weeks he worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary hours. 
That is, he would work for 8 ordinary hours each 
day, Monday to Friday inclusive for three weeks 
and 8 ordinary hours on four days only in the 
fourth week-a total of 19 days during the work 
cycle. 

(iii) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out, for the employee's 
classification in clause 100Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This "credit" is carried forward so that 
in the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
8 ordinary hours he accrues a "credit" of 24 
minutes (0.4 hours). The maximum "credit" the 
employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours and 
36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 

(a) An employee whose ordinary hours are arranged 
in accordance with paragraph (c) or (d) of 
subclause (1) of section B-Implementation of 38 
Hour Week of clause 8-Hours and who is paid 
wages in accordance with paragraph (a) of 
subclause (2) hereof and is absent from duty (other 
than on annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement leave) 
shall, for each day he is so absent, lose average 
pay for that day calculated by dividing his average 
weekly wage rate by 5. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by 8. 

(b) Provided when such an employee is absent from 
duty for a whole day he will not accrue a "credit" 
because he would not have worked ordinary hours 
that day in excess of 7 hours 36 minutes for which 
he would otherwise have been paid. Conse
quently, during the week of the work cycle he is 
to work less than 38 ordinary hours he will not be 
entitled to average pay for that week. In that week, 
the average pay will be reduced by the amount of 
the "credit" he does not accrue for each whole 
day during the work cycle he is absent. 

The amount by which an employee's average weekly pay 
will be reduced when he is absent from duty (other than on 
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annual leave, long service leave, holidays prescribed under 
this award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

Thtal of "credits" not 
accrued during cycle x average weekly pay 

38 

Examples 

(An employee's ordinary hours are arranged so that 
he works 8 ordinary hours on five days of each week 
for 3 weeks and 8 ordinary hours on four days of the 
fourth week). 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st week = average weekly pay 

2nd and 3rd 
weeks 

4th Week 

less one day's pay 
(ie. 1/5th) 

= average weekly pay 
each week 

= average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours x 
average weekly pay 

38 

2. Employee takes each of the 4 days off without 
authorisation in the 4th week. 
Week of Cycle Payment 
1st, 2nd and 
3rd weeks 

4th week 

= average pay each week 
= average pay 

less 4/5ths of average 
pay for the four days 
absent 
less total of credits 
not accrued that week 

= l/5th average pay 
less 
4 x 0.4 hours x 
average weekly pay 

38 
= 1/5th average pay 

less 1.6 hours x 
average weekly pay 

38 

(4) Alternative Method of Payment 

An alternative method of paying wages to that prescribed 
by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding with Pay Day 

In the event that an employee, by virtue of the 
arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) Payment by Cheque 

Where an employer and employee agree, the employee 
may be paid his wages by cheque. 

(7) 'Thrmination of Employment 

An employee who lawfully leaves his employment or is 
dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of section B-Implementation of 38 Hour 
Week of clause 8--Hours and who is paid average pay and 
who has not taken the day off due to him during the work 
cycle in which his employment is terminated, the wages due 
to that employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 
Where an employee requests his employer to state in 

writing with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deduction made 
therefrom, the net amount being paid to him, and the number 
of hours worked, the employer shall do so not less than two 
hours before the employee is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

23.-Protective Equipment. 
(1) Workers required to consistently work in places where 

rubber boots and rubber aprons are necessary shall be 
supplied with same by the employer, and if lost by the 
worker, or not returned to the employer on the termination 
of the employment, the cost of same shall be deducted from 
the worker's wages. 

(2) Suitable protective gloves shall be available to 
employees working on bottling machines or required to 
bring their hands in contact with broken glass. 

(3) Where workers are required by the employer to wear 
special clothing supplied by the employer then the responsi
bility for the laundering of such special clothing rests with 
the worker. 

24.-First Aid Kit. 

Adequate first aid equipment shall be provided in all 
establishments. 

25.-Right of Entry. 

(1) Accredited representatives of the union shall be 
permitted to interview the workers on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Commission and which involves the 
inspection of workers or of machines in the process of 
production on which such workers are engaged, such union 
representatives shall have the right of inspection at any time 
during which the workers or machines concerned are 
working. but this permission shall not be exercised without 
the consent of the employer more than once in anyone week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

26.-No Reduction. 

Nothing in this award shall entitle an employer to reduce 
the wage of any worker who at the date of this award was 
being paid a higher rate of wage than the minimum 
prescribed for his class of work. 

27.-Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

28.-Long Service Leave. 
The long service leave provisions set out in Volume 59 

of the Western Australian Industrial Gazette at pages one to 
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six inclusive are hereby incorporated in and shall be deemed 
to be part of this award. 

29.-Casual Workers. 
Any worker employed as a casual worker, in accordance 

with Clause 6.-Contract of Service of this award shall 
receive twenty per cent in addition to the rate specified for 
his/her class of work performed. 

30.-Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father
in-law, mother, mother-in-law, brother, sister, child or 
stepchild, be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, or on long service leave, annual leave, sick 
leave, worker's compensation, leave without payor on a 
public holiday. 

31.-Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfmch 
Camarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 

Per Week 
$ 
14.20 
36.70 
13.90 
23.90 
5.80 

22.50 
6.80 

11.50 
24.80 
5.80 

14.40 
19.50 
11.50 
23.50 
4.40 

15.80 
20.20 
28.30 
13.10 
32.10 
4.80 
5.80 
5.80 

23.10 
24.80 
6.80 

36.70 
14.30 
20.20 
14.20 
14.30 
14.90 
34.90 
12.40 
15.40 
15.40 
13.60 
11.90 
34.80 
23.90 
18.30 

Town 

Paraburdoo 
Port Hedland 
Ravensthorpe 
Roeboume 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Thlfer 
Thutonic Bore 
Thm Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

Per Week 
$ 
18.10 
19.40 
7.60 

26.50 
14.20 
11.50 
13.10 
6.80 

32.50 
14.20 
18.10 
22.90 
22.30 
14.50 
30.90 
34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 
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(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

32.-Maternity leave. 

(1) Eligibility for Maternity leave 

A worker who becomes pregnant shall, upon production 
to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confmement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 

(a) A worker shall include a part-time worker but 
shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of leave and Commencement of leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confme
ment and a period of six weeks' compulsory leave 
to be taken immediately following confmement 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confmement, give notice in 
writing to her employer stating the presumed date 
of confinement 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practi~~ble, 
be transferred to a safe job at the rate and on the conditl(:~ns 
attaching to that job until the commencement of maternIty 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take l~ve 
for such period as is certified necessary by a duly quallfi~ 
medical practitioner. Such leave shall be treated as matermty 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity leave 

(a) Provided the addition does not extend the mater
nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not le~s than 
14 days' notice in writing stating the penod by 
which the leave is to be lengthened 

(b) The period of leave may, with the cons~n~ of the 
employer, be shortened by the worker gIV~g not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to tlle 
employer that she desires to resume work. 

(6) Special Maternity leave and Sick leave 

(a) Where the pregnancy of a worker not then on 
maternity leave terminates after 28 weeks other 
than by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the nonnal conse
quences of confmement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, provided that tlle 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 
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Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 

Notwithstanding any award, or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Thrmination of Employment 

(a) A worker on maternity leave may terminate her 
employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 

(a) A worker shall confirm her intention of returning 
to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 

(a) A replacement worker is a worker specifically 
engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 

her employment continues beyond the twelve 
months' qualifying period. 

33.-Part-Time Workers. 
(1) A part-time worker may be engaged on a weekly 

contract in accordance with Clause 6.-Contract of Service 
of this award to work a regularly rostered number of hours 
each week. Provided that a part-time worker shall not be 
rostered to work less than two days or 16 hours per week. 

(2) A part-time worker shall be paid a weekly rate 
calculated pro rata to the class of work on which the worker 
is engaged in the proportion which the worker's hours of 
work bear to 38. 

(3) Part-time workers shall be entitled to payment for 
annual leave, public holidays, long service leave and sick 
leave on a pro rata basis in the same proportion as the 
number of hours worked per week bears to 38. 

(4) The hours of part-time workers shall not be altered 
without their agreement or the giving of one week's notice. 

34.-Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obIiga-
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tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (I)-Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Defmitions: 

"Approved Fund" shall mean any Fund which 
complies with the Australian Government's Oper
ational Standards for Occupational Superannua
tion. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 

Exemptions from the requirements of this clause shall 
apply to an employer who at the date of this Order: 

(a) was contributing to a Superannuation Fund, in 
accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(Hi) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis
pute. 

(5) Operative Date: 

This clause shall operate from the beginning of the first 
pay period commencing on or after the !stday of July, 1989. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund an understand: 
(I) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions of my 

own; and 
(3) that no deductions will be made from my wages 

for superannuation without my consent. 
However, I do not wish to be a member of the Fund or 

have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

35.-Seasonal Workers. 
(1) "Seasonal Worker" means a worker specifically 

employed to assist with the seasonal production require
ments of the employer's business. 

(2) A seasonal worker may only be employed during the 
period September through to Easter and shall be notified by 
the employer at the time of his/her employment of the 
expected duration of employment. 

(3) An employer shall engage a seasonal worker in 
addition to and not in replacement for current permanent 
workers employed at the establishment pursuant to this 
Award. 

(4) The terms and conditions of employment of a seasonal 
worker shall be in accordance with Clause 6.-Contract of 
Service of this Award. 

(5) A seasonal worker who is re-employed by the 
employer within one calendar year of the employee's 
previous termination from the employer shall have their 
previous service taken into account, as though their 
continuity of service had not been broken in respect of the 
following entitlements only: 

(a) Sick leave for the purposes of Clause 16.
Absence Through Sickness of this Award. 

(b) Long service leave entitlement for the purposes of 
Clause 28.-Long Service Leave of this Award. 

(c) Superannuation entitlements in accordance with 
this Award. 

(6) A seasonal worker cannot be employed beyond the 
period specified in subclause (2) of this clause except where 
employed as a permanent worker. Where a seasonal worker 
is employed as a permanent worker the employer shall have 
the employee's previous service taken into account in 
accordance with subclause (5) of this clause and previous 
service shall include in addition the time worked in the 
seasonal period immediately preceding his/her appointment 
as a permanent worker. 

(7) This clause does not apply to persons employed 
pursuant to this Award at Cadbury Schweppes Pty Ltd, Coca 
Cola Bottlers (perth) Ltd, Weaver and Lock Distributors Pty 
Ltd or Weaver and Lock Beverages Pty Ltd. 

36.-Award Modernisation and Enterprise Consultation. 

(1) The parties to this award are committed to co
operating positively to increase the efficiency and produc
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 
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(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be party to any agreement which 
affects the wages and/or conditions of employ
ment of employees; 

(e) the union shall not unreasonably oppose any 
agreement; 

(0 any agreements relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis
sion for determination. 

Schedule A-Parties to the Award. 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of Austra
lia, W.A. Branch. 

Schedule B-Respondents. 

Coca-Cola Bottlers, Perth 
19-21 Miles Road 
KEWDALE WA 6105 

Golden Mile Aerated Water Co. Ltd 
14 Davidson Street 
KALGOORLIE WA 6430 

Cottees General Foods Ltd 
3 Miles Road 
KEWDALE WA 6105 

Cadbury Schweppes Pty Ltd 
363 Scarborough Beach Road 
OSBORNE PARK WA 6017 

Mildura Fruit Juices Pty Ltd 
19 Drake Street 
OSBORNE PARK WA 6017 

AMBULANCE SERVICE COMMUNICATION 
CENTRE EMPLOYEES' AWARD 1991 

No. A 4 of 1991. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of December, 1994. 

J. CARRIGG, 
Registrar. 

Ambulance Service Communication Centre Employees' 
Award 1991 

Award No. A 4 of 1991. 

1. Title. 

This Award shall be known as the "Ambulance Service 
Communication Centre Employees' Award 1991" and 
replaces the "Ambulance Service Communication Centre 
Employees' Order No. 125 of 1990". 

lA.-State Wage Principles December 1993. 

It is a condition of this award/industrial agreement that 
any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement. 

1. Title 
lA. State Wage Principles December 1993 

2. Arrangement 2A. State Wage Principles-June 
1991 

3. Scope 
4. Thrm 
5. Contract of Service 
6. Acting Appointments and Relieving 
7. Hours of Duty 
8. Overtime 
9. Wages 

10. Shift and Weekend Penalties 
11. Uniforms 
12. Annual Leave 
13. Public Holidays 
14. Absence Through Sickness 
15. Long Service Leave 
16. Payment of Wages 
17. Wage Record 
18. Union Interviews 
19. Notice Board 
20. Compassionate Leave 
21. Special Leave 
22. Court Service 
23. Jury Service 
24. Amenities 
25. Maternity Leave 
26. Trade Union Training 
27. Training Allowance 

Schedule A-Parties to the Award 

2A.-State Wage Principles-June 1991. 

It is a term of this award arising from the decision of the 
Westem Australian Industrial Relations Commission in the 
State Wage case of June 1991, (the terms of which are set 
out in Decision No. 704 of 1991) that the union will not 
pursue, prior to 14 November 1991, any extra claims, award 
or overaward except where consistent with the principles 
determined by the decision. 

3.-Scope. 

This Award shall apply to employees engaged in the 
classifications mentioned in Clause 9.-Wages of this 
Award and who are employed by the St. John Ambulance 
Australia-W.A. Ambulance Service (Incorporated) to 
work within the Ambulance Service Communications 
Centre. 

4.-Thrm. 

This Award shall be for a period of two years as from the 
beginning of the first pay period commencing on or after 21 
June 1991. 

5.-Contract of Service. 

(1) The contract of service shall be fortnightly and shall 
be terminable by two week's notice, or by the payment or 
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forfeiture of two week's pay in lieu of such notice, on either 
side. 

(2) The provisions of subclause (1) of this clause do not 
affect the employer's right to dismiss for misconduct and an 
officer so dismissed shall be entitled to wages up to the time 
of dismissal only. 

(3) The employer shall forward to each new officer a letter 
of appointment, setting out the terms and conditions of 
employment together with a copy of this Award. 

6.-Acting Appointments and Relieving. 
(1) An officer may be appointed in an acting capacity to 

flll a vacant appointment for a period not exceeding six 
months. 

(2) An officer may be appointed to relieve another officer 
in a higher classiflcation when such officer is absent on 
leave, illness or other temporary absence. 

(3) An officer who is appointed to assume acting or 
relieving duties of a higher classiflcatiorl shall be paid at the 
rate applying to the position for the time worked. 

(4) All periods of acting in a higher capacity position for 
six weeks or more continuous acting will be aggregated and 
credited for calculations of Service prior to elevation to the 
second or third year rates of the higher position. 

(5) Where annual leave or sick leave falls due within or 
immediately following the period of relief duty, the higher 
rate of pay shall be extended to annual leave, long service 
leave and/or sick leave. 

(6) An officer shall not suffer any reduction of pay caused 
by the relief of another officer. 

(7) Applications shall be called by the employer for all 
appointments. 

7.-Hours of Duty. 
(1) The ordinary hours of duty shall be an average of 38 

per week, worked in a series of shifts arranged in a roster 
as agreed between the parties. 

(2) No roster will require an officer to work more than six 
consecutive shifts. 

8.-Overtime. 
(1) Any work done outside of the ordinary hours 

prescribed in Clause 7.-Hours of Duty of this Award, shall 
be deemed overtime and shall be paid for at the rate of 
double time except where work done outside the ordinary 
hours is performed in accordance with a Roster agreed to 
between the employer and the Union, in which case the 
excess hours shall be paid for at the rate of time and one half 
for the ftrst two hours and double time thereafter. 

(2) In the calculation of overtime each day shall stand 
alone. 

(3) (a) Subject to the provisions of this clause an officer 
who is required to continue working after the usual ceasing 
time for more than one hour shall be supplied with a meal 
by the employer or be paid $5.15 for a meal. 

(b) Where the amount of overtime worked necessitates 
more than one meal, the employer shall supply each such 
additional meal or pay to the officer $5.15 for each such 
additional meal. The officer shall be entitled to the 
additional meal or meal allowance after each four hours. 

(c) For the purpose of paragraphs (a) and (b) of this 
subclause, the continuity of work shall not be deemed to 
have been interrupted by any meal break allowed. 

(4) The provisions of subclause (3) of this clause shall not 
apply in respect of any period of overtime for which the 
officer has been notifted on the previous day or earlier that 
the offtcer will be required. 

(5) An officer recalled for duty outside the normal 
rostered hours shall be paid at overtime rates for a minimum 
of three hours. 

(6) Period After Overtime 
(a) When overtime is necessary it shall wherever 

reasonably practical be so arranged that officers have at least 

eight consecutive hours off duty between the work of 
successive days. 

(b) An officer who works so much overtime between the 
termination of ordinary work on one day and the commence
ment of ordinary work on the next day that the officer has 
not had a least eight consecutive hours off duty between 
those times shall, subject to this subclause, be released after 
the completion of such overtime until the officer has had 
eight consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

If, on the instruction of the employer, such officer 
resumes or continues work without having such eight 
consecutive hours off duty the officer shall be paid at double 
time until released from duty for such period. The officer 
shall then be entitled to be absent eight consecutive hours 
off duty without loss of pay for ordinary working time 
occurring during such absence. 

9.-Wages. 
The minimum rates of weekly wages payable for officers 

covered by this Award shall be as follows: 

(1) (a) Communications Officer: 
1st year of employment 
20d year of employment 
3rd year of employment 
4th year of employment 
5th year of employment 
6th year of employment. sod 

thereafter 

(b) Senior Communications Officer: 

A B 
Operative Operative 

Date Date 
1st pay period 1st pay period 

on or after on or after 
25/11192 25/02193 

$ $ 
418.00 427.00 
430.00 439.00 
442.00 452.00 
456.00 466.00 
466.00 476.00 

481.00 491.00 

I st year of employment in this mnk 488.00 508.00 
20d year of employment in this mnk 497.00 522.00 
3rd year of employment in this mnk 

sod therafter 510.00 536.00 

(2) Where casual officers are employed, they shall be 
paid at the rates prescribed in paragraph (a) of 
subclause (1) of this clause, as applicable to ftrst 
year of employment, plus 20%. Any casual officer 
shall only be employed for periods of less than two 
weeks duration. 

10.-Shift and Weekend Penalties. 
(1) A loading of 15% shall be paid for all time worked 

on an afternoon shift or a night shift as defmed hereunder: 
(a) Afternoon shift--commencing at or after 12.00 

noon but before 6.00pm. 
(b) Night shift-commencing at or after 6.00pm but 

before 7.ooam. 
(2) All ordinary hours worked between midnight Friday 

and midnight Sunday shall be paid at the rate of time and 
one half. 

(3) Overtime on shift work shall be paid, based on the rate 
payable for shift work, and calculated on hours worked on 
each day falling within the agreed roster. 

11.-Uniforms. 

Each officer shall be provided with a uniform issue on the 
following basis: 

(1) Male: 
Initial Issue: 

1 Parka 
3 Trousers 
2 Shorts (*if not required an extra pair of 

trousers will be issued) 
4 pair Walk socks-blue/grey ("'if shorts sup-

plied) 
6 Shirts with roundells (*short sleeve) 
2 Name badges 
2 Blue Ties 
1 Trouser Belt 
1 Jumper-blue 
1 Hold-all bag 
I pair Shoes-black 
6 pair Socks-black 
I First aid kit 
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2 sets Epaulettes 
4 small Buttons 

The basis of replacement of these items shall be 
as follows: 

18 Months: 
2 Trousers or 1 Trousers and 1 shorts 
4 Shirts with roundells 
4 pair Socks-black 
4 pair Walk socks-blue/grey (*if shorts sup

plied) 

As Necessary: 
Parka 
Jumper-blue 
Shoes 
Tie 
Name badge 
Belt 
Hold-all bag 
First aid kit 
Epaulettes 

Any damaged item of uniform will be replaced 
as required, subject to fair wear and tear. The 
damaged/worn item must be handed in together 
with an authorised requisition. 

(2) Female: 
Initial Issue: 
3 Navy blue skirts 
1 Navy blue slacks (*if not required an extra 

skirt will be issued) 
6 Shirts with roundells 
1 Navy blue jumper 
1 Parka 
1 Sleeveless jumper 
2 Name badges 
1 First aid kit 
1 Hold-all bag 
2 sets Epaulettes 
4 small Buttons 
1 pair Shoes 

30 pairs Stockings!Pantyhose 
The basis of replacement of these items shall be 

as follows: 
18 Months: 
2 Skirts or 1 slacks and I skirt 
4 Shirts with roundells 

30 pairs Stockings!Pantyhose 
As Necessary: 

Jumper 
Parka 
Shoes 
Name badge 
First aid kit 
Hold-all bag 
Epaulettes 

Damaged items of uniform will be replaced as 
required, subject to fair wear and tear. The 
damaged/worn item must be handed in together 
with an authorised requisition. 

12.-Annual Leave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to an officer by the 
employer after a period of 12 months' continued service 
with the employer. 

(2) (a) In addition to the entitlement prescribed in 
subclause (1) of this clause, a seven day shift officer shall 
receive one week's leave for being regularly rostered to 
work on Sundays and public holidays and a further week's 
leave in lieu of public holidays falling on rostered days off. 

(b) Where an officer with 12 months' continuous service 
is engaged for part of a qualifying 12 monthly period as a 
seven day shift officer, that officer shall be entitled to have 

the period of annual leave to which the officer is otherwise 
entitled under this clause increased by l/6th of a week for 
each completed month continuously so engaged. 

(3) If any Award holiday falls within an officer's period 
of annual leave and is observed on a day which in the case 
of that officer would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid, but 
this subclause shall not apply to a seven day shift officer. 

(4) After one month's continuous service in any qualify
ing 12 monthly period an officer whose employment 
terminates shall be paid, in respect of each completed month 
of continuous service in that qualifying period, l/3rd of a 
week's pay at the officers ordinary rate of wage with the 
exception of seven day shift officers who shall be paid half 
of a week's pay for each completed month of service in that 
qualifying period. 

(5) Any time in respect of which an officer is absent from 
work except time for which that officer is entitled to claim 
sick payor time spent on holidays, annual leave, accrued 
days off or long service leave as prescribed by this Award 
shall not count for the purpose of determining the officer's 
right to annual leave. 

(6) In special circumstances, and by mutual consent of the 
employer and officer, annual leave may be taken in not more 
than two periods. 

(7) (a) An officer who, at the commencement of annual 
leave/accrued days off, has an entitlement to payment for 
non attendance on the grounds of personal ill health for not 
less than 38 hours under the provisions of Clause 14.
Absence Through Sickness of this Award and who, within 
14 days of resuming work produces to the employer a 
certificate from a qualified medical practitioner that during 
annual leave/accrued days off the officer was confined to 
home or to a hospital for a period of at least seven 
consecutive days for a reason which, if the officer had not 
been on annual leave/accrued days off, would have entitled 
the officer to payment under the provisions of the said 
Clause 14.-Absence Through Sickness of this Award shall 
be deemed to be absent from work through sickness for so 
much of that period as the officer would otherwise have been 
entitled to payment under that clause. 

(b) An officer to whom paragraph (a) of this subclause 
applies shall take the period deemed to be absence through 
sickness as annual leave/accrued days off at a time 
convenient to the employer but on ordinary pay, without the 
loading prescribed in subclause (8) of this clause. 

(8) During a period of annual leave an officer shall be paid 
a loading of 17.5% calculated on the officer's ordinary wage 
as prescribed or shift penalties where applicable, whichever 
is the greater. 

13.-Public Holidays. 

(1) (a) The following days, or the days observed in lieu 
shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: New Year's Day, 
Australia Day, Labour Day, Good Friday, Easter Monday, 
Anzac Day, Foundation Day, Sovereign's Birthday, Christ
mas Day and Boxing Day. 

Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days 
named in this subclause. 

(b) Where Christmas Day or New Year's Day falls on a 
Saturday or a Sunday such holiday shall be observed on the 
next succeeding Monday and where Boxing Day falls on a 
Sunday or a Monday, such holiday shall be observed on the 
next succeeding Thesday; in each case the substituted day 
shall be deemed a holiday without deduction of pay in lieu 
of the day for which it is substituted and the Saturday and 
Sunday deemed an ordinary weekend. 

(2) Where-

(a) a day is proclaimed as a public holiday or as a 
public half holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 
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(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half holiday for the purposes of this Award within the 
district or locality specified in the proclamation. 

(3) All time worked on such days shall be paid for at the 
rate of double time and one half. 

(4) Where an officer is required to work overtime on a 
holiday that officer shall be paid for a minimurn of three 
hours at the rate appropriate to the day. 

(5) The foregoing provisions of this clause with the 
exception of subclause (4) of this clause shall not apply to 
seven day shift officers, who shall receive in lieu of any 
penalties for working on public holidays, a payment 
equivalent to one week's ordinary pay including penalties 
as prescribed in Clause 9.-Wages and Clause lO.-Shift 
and Weekend Penalties of this Award when they proceed on 
each six week annual leave period. 

14.-Absence Through Sickness. 

(1) An officer who is unable to attend for work by reason 
of personal illness or injury (not being illness or injury 
arising from the officer's misconduct or wilful default or 
from an injury arising out of or in the course of employment) 
shall be entitled to leave of absence without deduction of pay 
for a period of two weeks in each leave year (commencing 
on 1.7.88). The absence will be payable at the Officer's 
usual weekly rate of pay. Any absence in excess of this 
period shall be subject to review by the employer. 

(2) At the conclusion of each twelve month entitlement 
period, the officer's sick leave entitlement will be credited 
with any unused portion of the entitlement referred to in 
subclause (I) of this clause. Sick leave entitlements unused 
in any leave year shall continue to accrue pursuant to the 
provisions of this subclause and may be claimed by the 
officer if an absence by reason of ill health or injury exceeds 
entitlement which has accrued for the year at the time of 
absence. Provided that an officer shall not be entitled to 
claim payment for any period exceeding twelve weeks in 
anyone year of service. 

(3) For the purpose of this clause, the officer's usual 
weekly rate of pay shall mean the total weekly rate 
prescribed in Clause 9.-Wages and Clause 1O.-Shift and 
Weekend Penalties of this Award. 

(4) The provisions of this clause do not apply to an officer 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the officer shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless, after two 
or more such absences in any year of service the employer 
requests in writing that the next and subsequent absences in 
that year, if any, shall be accompanied by such certificate. 

(5) No payment shall be made for any absence where the 
officer has failed to notify the employer at least two hours 
prior to the commencement of a day shift or at least four 
hours prior to the commencement of a night shift, provided 
that this subclause shall not apply where the nature of this 
illness or injury is such that the employee is unable to notify 
the employer within the prescribed time. 

(6) The provisions of this clause do not apply to casual 
officers. 

(7) The provisions of this clause with respect to payments 
do not apply to officers who are entitled to payment under 
the Worker's Compensation and Assistance Act. 

IS.-Long Service Leave. 

(1) With the exception of the first qualifying period for 
those officers covered under subclause (2) of this clause, all 
officers shall be entitled to long service leave pursuant to 
the conditions laid down in the document Long Service 
Leave Conditions-State Government Wages Employees, 
as consolidated and amended from time to time. 

(2) Those officers employed prior to I August 1986 shall 
be entitled to 13 weeks' long service leave after their initial 
seven years' service. AIl other conditions relating to 
service leave, shall be pursuant to the document referred 
in subclause (1) of this clause. 

16.-Payment of Wages. 

(1) On each fortnightly pay day each officer shall be 
furnished a statement or envelope showing the gross wage, 
overtime penalty rates, together with all details of deduc
tions. 

(2) Wages shall be paid by the employer, into an agreed 
account as nominated by the officer. 

17.-Wage Record. 

(1) The employer shall keep a record at the head office 
of the organisation showing: 

(a) The name and address of all officers. 

(b) The nature of the work. 

(c) The starting and ftnishing time of each day. 

(d) The total hours worked. 

(e) The wages and overtime paid. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the Union, during 
the usual office hours, at the employer's office or other 
convenient place, and the official shall be allowed to take 
extracts therefrom. Provided that if for any reason the record 
be not available when the official calls to inspect it, it shall 
be made available for inspection within 24 hours either at 
the employer's office or other convenient place. 

18.-Union Interviews. 

(1) A duly accredited representative of the Union shall be 
permitted to interview any officer, on union business, on the 
employer's premises, at a convenient time and with the 
permission of the employer. 

(2) Permission pursuant to (1) hereof shall not unreason
ably be withheld. 

19.-Notice Board. 

(1) An employer shall provide a notice board of 
reasonable dimension to be erected in a prominent position 
in the establishment upon which an accredited union 
representative shall be permitted to post formal union 
notices, signed or countersigned by the representative 
posting them. 

(2) Any notice posted on such a board not signed or 
countersigned may be removed by an accredited union 
representative or the employer. 

(3) A copy of this Award shall be allowed to be posted 
on the notice board referred to in subclause (1) of this clause. 

20.-Compassionate Leave. 

(1) An officer shall on notice be entitled-

(a) on the death or serious illness within Australia of 
a wife, husband, father, mother, brother, sister, 
child or stepchild, mother-in-law or father-in-law, 
grandparent, grandchild; 

(b) on the death only outside of Australia of a wife, 
husband, mother, father, sister, brother, child, to 
leave without deduction of pay for a period not 
exceeding the number of hours worked by the 
officer in four ordinary days' work. 

(2) Proof of such death or serious illness shall be 
furnished by the officer to the satisfaction of the employer. 
In the case of serious illness, the officer must establish that 
the relative or others normally dependent on the relative, 
require the care and attention of the officer during the period 
of the entitlement. 

(3) Provided that this clause shall have no effect while the 
period of entitlement of leave under it coincides with any 
other period of entitlement to leave. 
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(4) For the purpose of this clause the words "wife" and 
"husband" shall include a person who lives with the officer 
as a defacto wife or husband. 

21.-Special Leave. 

(1) Leave of absence, without pay, may be granted in 
special circumstances at the discretion of the employer. 
Leave of absence so granted in accordance with (1) hereof 
shall be in writing. 

(2) An officer taking the said leave will not forfeit any 
accumulated long service leave entitlement from the time 
the officer commences employment to the time the said 
leave of absence is commenced. 

22.-Court Service. 

(1) Notwithstanding anything else contained in this 
Award where an officer has been summoned to appear 
before a Coroner's Court or other court arising out of the 
course of the officer's employment, the officer shall be paid 
at the officer's usual weeldy rate of pay and shall be paid 
for all time whilst the officer attends the said court. 

(2) Where an officer is summoned to appear in court 
during the officer's rostered time off duty, the officer shall 
be entitled to overtime rates as prescribed in Clause 
8.--Overtime of this Award. 

(3) Where an officer is summoned to appear in court 
during a period of annual leave/accrued days off or long 
service leave, the officer shall receive an additional paid 
day's leave, inclusive of all penalties, added to the end of 
the officer's leave period, for each day or part thereof the 
officer was required to interrupt the leave for the purpose 
of travelling to and from and attending the said court. 

(4) An officer, to become entitled to payment pursuant to 
this clause shall furnish proof of service of the abovemen
tioned court, along with any payment received for attending 
the court, to the employer. 

23.-Jury Service 

(1) An officer required to attend for jury service during 
ordinary working hours shall be reimbursed by the employer 
an amount equal to the difference between the amount paid 
in respect of the attendance for such jury service and the 
amount of wages pursuant to Clause 9.-Wages of this 
Award that would have received in respect of ordinary time 
worked had the officer not been on jury service. 

(2) An officer shall notify the employer as soon as 
possible of the date upon which the officer is required to 
attend for jury service. 

(3) Further, the officer shall provide the employer with 
proof of attendance, the duration of such attendance and the 
amount received in respect of such service. 

24.-Amenities. 

The employer shall provide officers with such amenities 
as adequate change rooms, showers, wash rooms, etc., and 
dining/eating facilities of a standard agreed between the 
parties to this AWard. 

25.-Maternity Leave. 

(1) Eligibility for Maternity Leave 

An: officer who becomes pregnant shall, upon production 
to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 

(a) An· officer shall include a part time officer but 
shall not include an officer engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 12 
to 52 weeks and shall include a period of six weeks' 
compulsory leave to be taken immediately before the 
presumed date of confmement and a period of six weeks' 
compulsory leave to be taken immediately following 
confinement. 

(b) An officer shall, not less than to weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confmement. 

(c) An officer shall give not less than four weeks' notice 
in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) An officer shall not be in breach of this clause as a 
consequence of failure to give the stipulated period of notice 
in accordance with paragraph (c) hereof if such failure is 
occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the officer 
make it inadvisable for the officer to continue at her present 
work, the officer shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the officer 
may, or the employer may require the officer to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (to) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be lengthened once 
only, save with the agreement of the employer, by the officer 
giving not less than 14 days' notice in writing stating the 
period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the officer giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of an officer terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an officer then on maternity 
leave terminates other than by the birth of a living child, it 
shall be the right of the officer to resume work at a time 
nominated by the employer which shall not exceed four 
weeks from the date of notice in writing by the officer to 
the employer that she desires to resume work. 

(6) Special Maternity Leave 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then: 

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work; or 

(H) for illness other than the normal consequences of 
confmement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi
fies as necessary before her return to work. 

(b) Where an officer not then on maternity leave suffers 
illness related to her pregnancy, she may take such paid sick 
leave as to which she is then entitled and such further unpaid 
leave (to be known as special maternity leave) as a duly 
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qualified medical practitioner certifies as necessary before 
her return to work, provided that the aggregate leave and 
maternity leave shall not exceed 52 weeks. 

(c) For the purposes of subclause (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An officer returning to work after the completion of 
a period of leave taken pursuant to this subclause shall be 
entitled to the position which she held immediately before 
proceeding on such leave or, in the case of an officer who 
was transferred to a safe job pursuant to subclause (3) of this 
clause, to the position she held immediately before such 
transfer. 

Where such position no longer exists but there are other 
positions available, for which the officer is qualified and the 
duties of which she is capable of performing, she shall be 
entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) An officer may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised Award 
absences (excluding annual leave or long service 
leave), shall not be available to an officer during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 

Notwithstanding any order, or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken into 
account in calculating the period of service for any purpose 
of the Award. 

(9) Thrmination of Employment 

(a) An officer on maternity leave may terminate her 
employment at any time during the period of leave by notice 
given in accordance with this Award. 

(b) An employer shall not terminate the employment of 
an officer on the ground of her pregnancy or of her absence 
on maternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave 

(a) An officer shall conflrm her intention of returning to 
her work by notice in writing to the employer giving not less 
than four weeks prior to the expiration of her period of 
maternity leave. 

(b) An officer, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the position 
which she held immediately before proceeding on maternity 
leave or, in the case of an officer who was transferred to a 
safe job pursuant to subclause (3) hereof to the position 
which she held immediately before such transfer. Where 
such position no longer exists but there are other positions 
available for which the officer is qualified and the duties of 
which she is capable of performing, she shall be entitled to 
a position as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 

(a) A replacement officer is an officer specifically 
engaged as a result of an officer proceeding on maternity 
leave. 

(b) Before an employer engages a replacement officer 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the officer who is being replaced. 

(c) Before an employer engages a person to replace an 
officer temporarily promoted or transferred in order to 
replace an officer exercising her rights under this clause, the 
employer shall inform that person of the temporary nature 

of the promotion or transfer and of the rights of the officer 
who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
officer. 

(e) A replacement officer shall not be entitled to any of 
the rights conferred by this clause except where his/her 
employment continues beyond the 12 months' qualifying 
period. 

26.-Trade Union Training 
(1) An employee shall be granted up to four shifts' leave 

with pay plus four shifts' leave without pay each calendar 
year non-cumulative to attend courses conducted or ap
proved by the Australian Trade Union Training Authority, 
subject to the conditions shown under subclause (2) hereof. 

(2) The granting of such leave shall be subject to: 
(a) The employee or Union giving not less than one 

month's notice of the intention to attend such 
course, or such lesser period as may be agreed 
between the employer, Union and employee 
concerned, and the operations of the Ambulance 
Service not being unduly affected by the em
ployee's absence; provided that the employer's 
approval will not be unreasonably withheld. 

(b) All applications for such leave shall be accompa
nied by a statement from the Union advising: 

(i) the name of the employee nominated for the 
course; 

(H) details of course content, duration. com
mencement date and venue. 

(c) Leave in lieu shall not apply when the course dates 
coincide with any public holiday, rosteredday off, 
annual and long service leave. 

(3) Leave of absence granted pursuant to this clause shall 
count as service for all purposes. 

(4) Each employee on paid study leave pursuant to this 
clause shall be paid all wages which normally become due 
and payable during the period of leave, as if the employee 
were at work, employed on the employees' normal duties, 
provided the employer shall not be liable for any expenses 
incurred by the employee attending an approved course. 

27.-Training Allowance. 
A Senior Officer called upon to train a new officer for 

practical 'on-job' training will be entitled to claim an 
allowance of $2.00 per shift for each occasion such training 
is given for a full shift. Provided that this allowance will not 
be paid when any familiarisation training is provided for 
casual staff. 

Schedule A-Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

ARGYLE DIAMOND MINES PRODUCTION 
AWARD 1985 

No. A 28 & A 32 of 1984. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 12th day of December, 1994. 
I. CARRIGG, 

Registrar. 
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Argyle Diamond Mines Production Award 1985 
A 28 & A 32 of 1984. 

PART I 

I.-Title. 

This Award shall be known as the Argyle Diamond Mines 
Production Award 1985. 

lA.-State Wage Principles December 1993. 

It is a condition of this award/industrial agreement that 
any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

Part I-General 

1. Title 

2.-Arrangement 

lA. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Principles-June 1991 
3. Term 
4. Area and Scope 
5. Security 
6. Union Officials 

Part II 

7. Application of Part II 
8. Defmitions 
9. Contract of Employment 

10. Hours of Work 
11. Overtime 
12. Public Holidays 
13. Time and Wages 
14. Payment of Wages 
15. Point of Assembly and Transportation 
16. Annual Leave 
17. Sick Leave 
18. Bereavement and Compassionate Leave 
19. Maternity Leave 
20. Long Service Leave 
21. Allowances 
22. Protective Equipment and Clothing 
23. Classifications 
24. Rates of Pay 
25. Apprentices 
26. Training 
27. Communications and Consultations 
28. Redundancy 
29. Job Sharing 

Part III 

Appendix A-Maternity Leave 
Appendix B-Contractors 
Appendix C-Second Tier Offsets 
Appendix D-Safety Code 
Appendix E-Long Service Leave 

30. Application of Part HI 
31. Rates of Pay 
32. Safety Boots 
33. Continuity of Employment 
34. Annual Leave 
35. Rest and Recreation Leave 
36. Overtime 
37. Work on Public Holidays 
38. Employees Not Required for Days Work 
39. Call-outs 

2A.-State Wage Principles-June 1991. 

It is a term of this award, arising from the decision of the 
Western Australian Industrial Relations Commission in the 
State Wage Case on 17 June 1991, that the Unions will not 
pursue any extra claims, a..vard or overaward, except when 
consistent with the principles determined by the State Wage 
Decisions of the Commission in Court Session. 

3.-Thrm. 
This Award shall operate from the date hereof until 31 

December, 1986. 
4.-Area and Scope. 

(1) This Award: 
(a) Applies to employees of Argyle Diamond Mines 

Pty. Limited and Minpro Pty. Ltd. engaged in the 
production of diamonds and employed in any of 
the classifications set out in this Award. 

(b) Is restricted to the activities of the employers 
conducted North of the 19th parallel of latitude. 

(c) Shall be binding upon Argyle Diamond Mines 
Pty. Limited and Minpro Pty. Ltd. and the 
Australian Worker's Union, West Australian 
Branch, Industrial Union of Workers, the Amalga
mated Metal Workers' and Shipwrights' Union of 
Western Australia and the Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch). 

(d) From its date of coming into operation as an 
Award replaces any other prior Award or determi
nation or other industrial relations processes 
which might otherwise have applied to the 
employees now covered by this Award. 

(2) Unless inconsistent with the context words importing 
the masculine gender shall include the feminine gender in 
the application of the provisions of this Award. 

5.-Security. 
(1) The Security provisions of the Diamond (Argyle 

Diamond Mines Joint Venture) Agreement Act 1981-1983 
and regulations made pursuant to those provisions are 
hereby incorporated in and form part of this Award, and the 
parties to this Award agree that an employee covered by this 
Award may be subject to personal and/or baggage searches, 
in accordance with the security provisions. 

(2) An employee covered by this Award shall display or 
produce on request any form of personal identification 
issued for that purpose by the employer. 

(3) Any employee who contravenes security regulations 
shall be deemed to be guilty of misconduct. 

6.-Union Officials. 
Subject to the security provisions of the Diamond (Argyle 

Diamond Mines Joint Venture) Agreement Act 1981-1983 
and regulations made pursuant to those provisions, a duly 
accredited full time official of a union party to the award 
may enter the employer's property and premises at any time 
provided that: 

(1) The visiting official shall not without the agreement 
of the Employee Relations Manager, (or where that officer 
is not available, another appropriate representative of the 
employer), interview employees during the rostered hours 
of duty. 

(2) Where the union official gives prior notice of intention 
to enter the employer's property and premises, the employer 
undertakes to arrange for the provision of accommodation 
in the area. 

PART 11 

7.-Application of Part II 
This part shall apply to employees engaged by Argyle 

Diamond Mines Pty. Limited. 
8.-Defmitions. 

The following definitions shall apply for the purpose of 
Part 11 of this Award. 

"Argyle" means the Argyle Diamond Mine Project. 
"Award" means Part 11 of the Argyle Diamond Mines 

Production Award 1985. 
"Commute Cycle" means the cycle which commences 

the first day the employee leaves Perth or Kununurra to 
commute to Argyle and which finishes the day before the 
employee leaves Perth or Kununurra to fly to Argyle to start 
the next cycle. 



75 w.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

"Day shift" means any regularly rostered shift commenc
ing after 4.00 a.m. and prior to midday. 

"Day worker" means an employee other than a shift 
worker, whose rostered hours of duty are between 4.00 a.m. 
and 7.00 p.m. each day. 

"Employer" means Argyle Diamond Mines Pty. Ltd. 
"Night shift" means any regularly rostered shift fInishing 

after midnight and prior to 8.00 a.m. 
"Ordinary hours of work" means 7.6 hours of work per 

day, Monday to Friday. 
"Relevant Union" means the relevant union covering the 

classifIcation in accordance with the following: 
Operator-The Australian Workers' Union, West 

Australian Branch, Industrial Union of Workers. 
Mechanical Trades-The Amalgamated Metal 

Workers' and Shipwrights' Union of Western Austra
lia. 

Electrical Trades-The Electrical Trades Union of 
Workers of Australia (Westem Australian Branch). 

'Roster" shall mean the Argyle roster which provides:
(a) The arrival time at the designated points of 

assembly and departure; and 
(b) The rostered hours of duty in the commute cycle 

for day workers or shift workers. 

"Security Provisions" means the provisions of the 
Diamond (Argyle Diamond Mines Joint Venture) Agree
ment Act 1981-1983 and regulations made under that Act 
and includes any amendments to the Act and or regulations 
that may be made from time to time. 

"Shift worker" means an employee whose rostered hours 
of duty may be varied by a shift roster between day and night 
shifts. 

"Single time" means the appropriate hourly rate pro
vided in Clause 24 Rates of Pay of this award. 

"Week" means thirty eight (38) hours consisting of the 
ordinary hours of work Monday to Friday. 

9.-Contract of Employment. 
(1) Except as hereinafter provided, employment shall be 

by the week. 
(2) Except in the case of a casual employee, employment 

may be terminated by seven calendar days notice from the 
employer or by seven calendar days notice from the 
employee, given at any time, or by the payment or forfeiture 
as the case may be of thirty eight (38) hours pay at single 
time in lieu of the period of notice. 

(3) The employer may suspend an employee without pay 
for a maximum period of three days for refusal or neglect 
of duty or misconduct by the employee, provided that this 
subclause will not affect the right of the employer to dismiss 
an employee in accordance with the provisions of subclause 
(4) of this clause, and the right of the employee to give 
notice in accordance with the provisions of subclause (4). 

(4) The provisions of this clause shall not affect the right 
of the employer to dismiss an employee without notice for 
refusal or neglect of duty or misconduct and in such cases 
the wages shall be paid up to the time of dismissal only. 

(5) The provisions of this clause shall not affect the right of 
the employer to deduct payment for any day or part thereof upon 
which the employee cannot usefully be employed, or any day 
or part thereof upon which the employee cannot attend for duty, 
because of any strike or through any breakdown of machinery 
or any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

(6) Subject to the provisions of Clause 17.-Sick Leave 
and subclause (3) hereof any employee who having given 
or been given notice as aforesaid, absents himself from work 
during the period of notice shall not be entitled to payment 
for that period of absence. 

(7) An employee not attending for duty shall, except as 
provided in Clauses 16.-Annual Leave, 17.-Sick Leave, 
18.-Bereavement and Compassionate Leave and 19.-

Maternity Leave lose pay for the actual time of such 
non-attendance. An employee who is absent from work for 
seven consecutive days of duty without the prior or 
subsequent approval of the employer shall be deemed to 
have abandoned employment and the contract of employ
ment shall be deemed to have been terminated for neglect 
of duty from the date of commencement of the absence from 
work. 

(8) It is a term and condition of employment and of the 
rights accruing under this award, that an employee:-

(a) Performs such work according to the roster 
(including shift work) as the employer may from 
time to time require. 

(b) Provided in a minimum of forty eight (48) hours 
notice is given, transfers between day work 
rosters, and shift work rosters if, and when, 
required by the employer to do so. Subject to 
Clause 11.-Overtime where such a transfer 
requires the employees to spend additional time 
at Argyle or additional time at Perth, no penalty 
is payable to the employee. Where less than 48 
hours notice of transfer is given, the overtime rates 
set out in Clause 11 hereof shall apply for duty 
within the forty eight (48) hour period. 

(c) May be required to work overtime in addition to 
the rostered hours of duty in emergency or 
unforeseen circumstances. 

(d) In the event of the non arrival of the aircraft 
bringing in the relieving crews, continues working 
the regular rostered shift arrangements until the 
relieving crews have arrived at the workplace. 

(e) Uses as directed by the employer, such protective 
clothing and equipment provided by the employer 
for specifIc circumstances. 

(f) Complies with safety regulations determined by 
the employer or as prescribed by Government 
regulation. 

(g) Observes regulations promulgated from time to 
time by the employer to provide an orderly and 
safe workplace, including keeping the workplace 
and equipment in a clean and safe condition. 

(h) In circumstances where a shift worker is not 
relieved as scheduled at the end of the shift, the 
shift worker shall continue to work until relieved 
or otherwise authorised by the employer to fInish 
work, provided that the employee shall not be 
required to work more than two (2) hours beyond 
the completion of the rostered hours of duty. 

(i) Shall at all times endeavour to comply with the 
provisions of Clause 27.-Communications and 
Consultations. 

(j) For training, development and relief purpose may 
be required to perform staff duties without 
additional remuneration. 

(9) (a) A casual employee is one engaged and paid as 
such and whose employment may be terminated 
upon one hour's notice provided that a casual 
employee shall not be engaged for more than 
twenty eight (28) consecutive calendar days 
without agreement between the relevant union and 
the employer. 

(b) At the time of engagement an employee shall be 
notifIed in writing that the engagement is on a 
casual basis. 

lO.-Hours of Work. 

(1) (a) Employees other than casual employees shall be 
employed on an agreed commute cycle arrange
ment. The current agreed commute cycle consists 
of twenty eight (28) continuous days, including 
fourteen rostered shift or periods of duty. These 
rostered shifts or periods of duty shall be 
continuous, but will include a twenty four hour 
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rest period for shift workers, to provide for change 
of shifts. 

(b) For the purpose of this clause, all the rostered 
hours of duty for a shift shall be deemed to have 
been worked on the day the shift commences. 

(2) Day Workers 
(a) A day worker shall perform duty in accordance 

with the roster. The rostered hours of duty for each 
day shall be eleven or twelve consecutive hours 
to be worked between 4.00 a.m. and 7.00 p.m. For 
the purpose of this subclause the ordinary hours 
of work are deemed to be worked within the hours 
of 7.00 a.m. and 5.30 p.m. 

(b) The time of commencing and fmishing day work 
may be varied by agreement between the em
ployer and the relevant union/s or in the absence 
of agreement the matter will be resolved in 
accordance with Clause 27.-Communications 
and Consultations in the award. 

(c) Day workers may be rostered to work as an eleven 
(11) hour day worker or twelve (12) hour day 
worker for alternating periods as required by the 
employer. 

(d) Duty performed in excess of the rostered hours of 
duty shall be overtime and shall be paid in 
accordance with Clause ll.-Overtime of Part IT 
of this award. 

(e) During the rostered hours of duty day employees 
shall be entitled to one thirty (30) minute meal 
break which shall count as time worked, and shall 
be taken at a mutually agreed time and as close 
as practicable to the middle of the rostered hours 
of duty and at a time which does not interfere with 
production demands. 

(3) Eleven Hour Day Workers 

The rostered hours of duty for each day and the paid hours 
for performing such duty shall be in accordance with the 
following:-

Monday to Friday 

" Ordinary hours 

Hours of 
Duty 

Paid 
Hours 

of work- 7.6 7.6 
" Hours paid at double time- 2.9 5.8 
" Meal break- .5 
" Rostered hours of 

duty each day- 11.0 13.4 
Saturday 
" Hours paid at time and a half- 7.6 11.4 
" Hours paid at double time- 2.9 5.8 
" Meal break- .5 
" Rostered hours of duty each 

day- 11.0 17.2 
Sunday or Public Holiday 
" Hours paid at double time- 10.5 21.0 
.. Meal break- .5 
" Rostered hours of duty each 

day- 11.0 21.0 

(4) Twelve Hour Day Workers 

The rostered hours of duty for each day and the paid hours 
for performing such duty shall be in accordance with the 
following: 

" Ordinary hours 
of work- 7.6 7.6 

" Hours paid at double time- 3.9 7.8 .. Meal break- .5 .. Rostered hours of duty each 
day- 12.0 15.4 

Saturday 
7.6 11.4 " Hours paid at time and a half-

" Hours paid at double time- 3.9 7.8 

" Meal break- .5 

" Rostered hours of duty each 
day- 12.0 19.2 

Sunday or Public Holiday 
.. Hours paid at double time- 11.5 23.0 .. Meal break- .5 

" Rostered hours of duty each 
day- 12.0 23.0 

(5) Shift Workers 

(a) An eleven hour shift worker is a shift worker who is 
required to perform duty in accordance with the roster for 
eleven consecutive hours each day. 

(b) A twelve hour shift worker is a shift worker who is 
required to perform duty in accordance with the roster for 
twelve consecutive hours each day. 

(c) Shift workers may be rostered to work as eleven (11) 
hour shift workers or twelve (12) hour shift workers for 
alternating periods as required by the employer. 

(d) Duty performed in excess of the rostered hours of duty 
shall be overtime and shall be paid in accordance with 
Clause ll.-Overtime of Part IT of this award. 

(e) During the rostered hours of duty shift employees shall 
be entitled to one thirty (30) minute meal break which shall 
count as time worked, and shall be taken at a mutually agreed 
time and as close as practicable to the middle of the shift and 
at a time which does not interfere with production demands. 

(t) A shift employee shall be paid a flat allowance of 38 
cents for each hour worked. This allowance shall compen
sate the employee for all disabilities associated with 
working shift work, particularly night shift. 

(g) The employer may work any employee on shift work 
and may, subject to the agreement of the relevant union/s 
change any shift system in operation from time to time. 

(6) Eleven Hour Shift Workers 
The rostered hours of duty for each shift and the paid 

hours for performing such duty shall be in accordance with 
the following:-

For a shift commencing:-
Monday to Friday Hours of Paid 

Duty Hours 
• Ordinary hours 

of work- 7.6 7.6 

" Hours paid at double time- 3.4 6.8 .. Rostered hours of duty each 
shift- 11.0 14.4 

Saturday 
.. Hours paid at time and a half- 7.6 11.4 
" Hours paid at double time- 3.4 6.8 
Cl Rostered hours of duty each 

shift- 11.0 18.2 
Sunday or Public Holiday 
.. Hours paid at double time- 11.0 22.0 
.. Rostered hours of duty each 

shift- 11.0 22.0 

(7) Twelve Hour Shift Workers 

The rostered hours of duty for each shift and the paid 
hours for performing such duty shall be in accordance with 
the following:-

For a shift commencing:-
" Ordinary hours of work- 7.6 7.6 
• Hours paid at double time- 4.4 8.8 
• Rostered hours of duty each 

shift- 12.0 16.4 
Saturday 
.. Hours paid at time and a half- 7.6 11.4 .. Hours paid at double time- 4.4 8.8 .. Rostered hours of duty each 

shift- 12.0 20.2 
Sunday or Public Holiday 

" Hours paid at double time- 12.0 24.0 .. Rostered hours of duty each 
shift- 12.0 24.0 

(8) 'Iba Breaks 

It is recognised that there is a need for tea breaks, and 
employees are entitled to take a break, not necessarily 
limited in frequency. but dependent on the individual needs 
and work demands. It is expected that people will act 
responsibly so as to ensure that work will not be interrupted 
unnecessarily. The employer will ensure that wherever 
practical. work demands will not prevent an employee 
taking a tea break when needed. The employer will supply 
provisions on this understanding. 
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I1.-Overtime. 
(1) All time worked in excess of the rostered hours of duty 

set out in Clause IO.-Hours of Work of this award shall 
be paid for at the rate of double the appropriate hourly rate 
provided in Clause 24.-Rates of Pay of the Award. 

(2) Where an employee works so much overtime 
continuous with the completion of the employee's rostered 
hours of duty, that the employee does not have at least ten 
(10) consecutive hours off duty before the employee 
recommences duty, the employee shall be paid at the 
appropriate overtime rates until the employee has had ten 
(10) consecutive hours off duty. Provided that the employee 
shall be paid for all rostered hours of duty occurring during 
such ten (10) hours off duty. 

(3) An employee recalled to work overtime shall be paid 
for a minimum of four (4) hours work at the appropriate 
overtime rates. Such work shall not be regarded as overtime 
for the purpose of subclause (2) of this clause, unless the 
period of work is two (2) hOlh-s or more or the employee is 
called out on more than one occasion between the 
completion of one shift or period of duty and the 
commencement of the next shift or period of duty. 

Should the work for which the employee was recalled be 
completed prior to the expiry of the four hours, the employee 
may be required to carry out other work in an operational 
emergency involving danger to personnel plant or equip
ment. 

(4) An employee required to work overtime for more than 
one hour shall be entitled to one thirty (30) minute meal 
break which shall count as time worked. 

(5) Notwithstanding anything contained elsewhere in this 
award time worked in excess of or outside rostered hours of 
duty shall not attract additional payment if it is due to private 
arrangements between the employees themselves. 

I2.-Public Holidays. 
(1) The following public holidays shall apply for the 

purpose of this Award:-
New Years Day Anzac Day 
Australia Day Foundation Day 
Labour Day Sovereign's Birthday 
Good Friday Christmas Day 
Easter Monday Boxing Day 

(2) Where an employee performs duty on a public holiday 
the employee shall be paid for all hours worked at the rate 
of double the appropriate hourly rate provided in Clause 
24.-Rates of Pay of the Award. 

(3) Where an employee is rostered off duty on a public 
holiday, the employee shall be paid 7.6 hours at single time. 

13.-Time and Wages. 
(1) An employer shall keep a record showing the name 

and address of each employee and his classification, the 
hours worked each day, and the wages and allowances paid 
each pay period. 

(2) Working time shall start and fmish at the employee's 
designated work station. The time occupied by an employee 
by filling in any time record or cards or in the making of 
records shall be treated as time on duty. For the purposes 
of this paragraph, entry and exit through the security gate 
does not constitute the making of records. 

(3) The time and earnings record shall be open for 
inspection to a duly accredited union official during the 
usual office hours at the employer's office or other 
convenient place. 

(4) The union official making such inspection shall be 
entitled to take a copy of entries in the time and earnings 
record. 

I4.-Payment of Wages. 
(1) Wages shall be paid once each commute cycle into a 

bank account nominated by the employee. 
(2) On or prior to pay day, the employer shall state to each 

employee in writing the amount of wages to which the 

employee is entitled, the amount of deductions made 
therefrom and the net amount paid to the employee. 

(3) Payment for overtime worked during the second half 
of the fourteen (14) day period of duty shall not be made 
until the next pay period. 

I5.-Point of Assembly and Transportation. 
(1) Each employee shall be allotted a designated point of 

assembly and departure, and the employee shall arrive at the 
designated point at the time set out in the roster. 

(2) Where an employee fails to arrive at the designated 
point of assembly or departure at the time set out in the 
roster, and as a consequence the employee is unable to board 
the aircraft, the employee shall be responsible for the 
expense and arrangement of transportation for the journey. 
Where as a result of such failure, the employee is unable to 
perform the rostered hours of duty, the employee shall lose 
pay in accordance with subclause (7) of Clause 9.-Contract 
of Employment of this Award. 

(3) The designated points of assembly shall be deemed 
to be the Perth or Kununurra airport terminal, and subject 
to subclause (2) hereof, the employer shall provide the 
employee with free transportation between the designated 
assembly points and Argyle and return. 

(4) An employee shall be paid four (4) hours at single time 
for each rostered journey between Perth and Argyle and for 
each rostered journey between Argyle and Perth. 

(5) An employee shall be paid one (1) hour at single time 
for each rostered journey between Kununurra and Argyle 
and for each rostered journey between Argyle and 
Kununurra. 

(6) Where a Commute aircraft arrives late at Argyle, 
employees shall not normally be required to commence duty 
until eight (8) hours after the actual arrival of the aircraft at 
Argyle. If an employee is specifically required for duty and 
does not have at least eight (8) consecutive hours off duty, 
the employee shall be paid at the overtime rates until he or 
she has had eight (8) consecutive hours off duty, provided 
that the employee shall be paid for all rostered hours of duty 
occurring during such eight (8) hours of duty. 

(7) Where there is a delay in the departure of an aircraft, 
and the actual time for a rostered journey is extended beyond 
the times set out in subclauses (4) and (5) hereof, the 
payment of travelling time shall be extended to a maximum 
of 7.6 hours. 

(8) Where the employment of an employee is terminated, 
the employee shall be provided with free transport to the 
employees' designated assembly point by the most conven
ient route. The employer shall determine the most conven
ient route and relocation date. 

16.-Annual Leave. 
(1) The period of annual leave shall consist of a commute 

cycle of working and non working days and shall be allowed 
annually to an employee after twelve (12) months qualifying 
service. 

(2) Before going on annual leave, the employee shall be 
paid for such leave an amount equal to the wages the 
employee would have received in respect of the rostered 
hours the employee would have worked had the employee 
not been on leave during the relevant period. 

(3) Where an employee has worked a rostered shift or 
rostered period of duty on a public holiday during the period 
since the employee last received annual leave, the employee 
shall in addition to the amount provided in subclause (2) 
hereof be paid for 7.6 hours at single time for each such 
rostered shift or period of duty. 

(4) Annual leave shall be given and taken in a continuous 
period not later than twelve (12) months after it accrues and 
at a mutually convenient time provided that employees 
cannot accumulate more than two periods of annual leave 
as provided in subclause (1) hereof. 

(5) Employees shall not take annual leave in portions of 
a commute cycle unless suitable arrangements can be made 
in respect of air travel. 
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(6) In the event of an employee being employed by the 
employer for only a part of a year, the employee on 
termination shall be entitled to such leave on full pay as is 
proportionate to the length of service during that period with 
the employer. 

(7) Where the employer has granted annual leave in 
advance of qualifying service, and the employment of the 
employee is terminated, the employer may deduct from 
moneys owing to such employee the amount by which the 
payments for annual leave exceeds the employee's entitle
ment to annual leave at the date of termination of 
employment. 

17.-Sick Leave. 

(1) An employee (other than a casual employee) who is 
absent from work on account of personal illness or injury 
shall be entitled to payment of sick leave in accordance with 
this clause. 

(2) (a) An employee shall accrue sick leave entitlements 
at the rate of ninety (90) hours for each continuous year of 
service. This entitlement shall accrue to the employee on a 
pro-rata basis for each completed month of service. Such 
sick leave entitlements will be at single time. 

(b) Payment for sick leave shall be made at a rate 
equivalent to the paid hours the employee would otherwise 
have received, provided that the payment shall not exceed 
the level of the employee's current entitlement in accor
dance with this clause. 

(c) Whilst employment with the employer remains 
continuous sick leave shall accumulate from year to year so 
that any leave entitlements not taken in one year may be 
taken in any subsequent year. 

(d) Where the employer has granted sick leave to an 
employee before the right to such entitlement has accrued 
pursuant to paragraph (a) hereof, and the employee's 
employment is terminated, the employer may deduct from 
moneys owing to such employee the amount by which the 
payments for sick leave exceeds the employee's entitlement 
to sick leave at the date of termination of employment. 

(3) (a) An employee shall not be entitled to be paid sick 
leave for any period in respect of which he is entitled to 
Workers' Compensation. 

(b) An employee shall as soon as possible on the day 
before the employee is due to arrive at the designated point 
of assembly inform the employer of the employee's inability 
to travel to site and as far as practicable state the nature of 
the illness or injury and the estimated duration of the 
absence. 

(c) An employee whilst on site shall as soon as possible 
and if practicable before the start of shift inform the 
employer of the employee's inability to attend for duty and 
as far as practicable state the nature of the illness or injury 
and the estimated duration of the absence. 

(d) An employee shall prove to the satisfaction of the 
employer that the employee was unable, on account of 
illness or injury, to attend for duty on the day or days for 
which sick leave is claimed. 

IS.-Bereavement and Compassionate Leave. 
(1) An employee (other than a casual employee) shall be 

entitled to a maximum of five (5) days leave in anyone year, 
including travelling time, paid at normal rostered earnings 
for each day:-

(a) Where the employee is absent from work because 
of the death of the employee's wife, husband, 
father, mother, brother, sister, child, mother-in
law, father-in-law or grandparents for the purpose 
of attending the funeral; or 

(b) In the event of serious illness of the employee's 
wife, husband, child or established dependant 
under the sole care of the employee, provided that 
the employee produces to the employer an 
appropriate medical certificate. 

(2) For the purpose of this clause "wife" and "husband" 
include defacto wife or husband. 

19.-Matemity Leave. 

The maternity leave provisions set out in Appendix A of 
Part II of this Award shall apply. 

20.-Long Service Leave. 

(1) Right to Leave 

An employee shall as herein provided be entitled to leave 
with pay for long service. 

(2) Long Service 

The long service which shall entitle an employee to such 
leave shall be continuous service with the employer in 
accordance with the defmition of long service provided in 
paragraph 2 of the Long Service Leave Provisions published 
in Volume 64 of the Western Australian Industrial Gazette 
at pages 1 to 3 inclusive. 

(3) Period of Leave 

(a) The leave to which an employee is entitled or deemed 
to be entitled is:-

(i) six (6) weeks after completing five (5) years' 
continuous service; or 

(ii) eight (S) weeks after completing seven (7) years' 
continuous service; or 

(Hi) ten (10) weeks after completing eight (S) years' 
continuous service; or 

(iv) twelve (12) weeks after completing nine (9) years' 
continuous service; or 

(v) thirteen (13) weeks after completing ten (10) 
years' continuous service. 

(b) Subject to the provisions of paragraph (c) of this 
subclause, leave taken pursuant to paragraph (a) hereof 
breaks the continuity of service for long service leave 
purposes, and service for the purpose of any additional long 
service leave shall accrue from the date of commencement 
of the last period of long service leave taken pursuant to 
paragraph (a) hereof. 

(c) Where an employee completes more than ten (10) 
years' continuous service before taking the leave to which 
the employee is entitled under paragraph (a) and resumes 
employment with the same employer immediately following 
that leave, the employee's service prior to the commence
ment of that leave, to the extent that it exceeds ten (10) 
years, shall be added to the employee's subsequent service 
for the purpose of assessing the entitlement to further leave 
under that paragraph. 

(d) Where an employee is entitled to leave under 
paragraph (a), whether by virtue of that paragraph or 
paragraph (c), and the employment of the employee is 
terminated: 

(i) by the employee's death; or 

(H) by the employer for any reason other than gross 
misconduct; or 

(Hi) by the employee 

the employee shall be entitled to be paid in accordance with 
subclause (4) hereof an amount equivalent to 1.3 weeks for 
each completed year of service in respect of which long 
service leave has not been taken. 

(e) The period of leave referred to in this clause is a total 
period which includes working and non-working days in the 
commute cycles. 

(4) Payment for Period of Leave 

(a) Subject to paragraph (b) hereof, an employee shall be 
entitled to be paid for each week of leave to which the 
employee has become entitled or is deemed to have become 
entitled, an amount equal to one quarter (1/4) of the average 
commute cycle earnings of the employee for the rostered 
hours of duty for the last six (6) complete commute cycles 
worked by the employee. 

(b) Where by agreement between the employer and the 
employee the commencement of the leave to which the 
employee is entitled or any portion thereof is postponed to 
meet the convenience of the employee, the rate of payment 
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for such leave shall be at the rate calculated at the date of 
accrual, or if so agreed at the rate calculated at the date the 
employee commences such leave. 

(S) Taking Leave and Leave in Advance: 
Leave shall be taken in accordance with the options 

illustrated in Appendix E of the Award. 
(6) Record to be kept 
(a) Each employer shall during the employment and for 

a period of twelve (12) months thereafter or in the case of 
termination by death of a employee a period of three (3) 
years thereafter, keep a record from which can be readily 
ascertained the name of each employee and the occupation, 
the date of the commencement of employment and 
entitlement to long service leave and any leave which may 
have been granted to the employee or in respect of which 
payment may have been made hereunder. 

(b) Such record shall be open for inspection in the manner 
and circumstances prescribed lJy this award with respect to 
the time and wages record. 

21.-Allowances. 
(1) (a) Day Employees: 

Employees shall be paid a living away from home 
allowance of $13.08 for each rostered period of duty 
at Argyle. 

(b) Shift Employees: 
Employees shall be paid a living away from home 
allowance of $14.00 for each rostered shift at Argyle. 
The additional amount is in recognition of the 
requirement for shift employees to spend one addi
tional night at Argyle. 

(2) The allowances provided by this clause are flat 
amounts for the rostered shift or period of duty and do not 
apply for the purpose of calculation of penalty payments. 

22.-Protective Equipment and Clothing. 
(1) Safety glasses, safety footwear, ear protection, 

helmets, masks, gloves and goggles and such other safety 
and protective gear as may be required by the employer, 
shall be provided by the employer, and the employee shall 
wear or use such equipment so provided. 

(2) Failure to wear safety equipment as required shall be 
deemed to be misconduct. 

(3) The employer shall on commencement and every 
twelve months thereafter supply each employee with three 
(3) sets of shirts and trousers or their equivalent. In addition 
two (2) pairs of safety footwear shall be supplied on 
commencement. Replacement of these items will be on the 
basis of fair wear and tear. 

(4) The employer shall supply each employee with a 
jacket for winter. These shall be replaced every two (2) 
years. 

(5) Clothing (other than jackets) supplied by the employer 
will be laundered by the employer without expense to the 
employee. 

23.-Classifications. 
The general principle with respect to the classifications 

is as follows:-
(1) Mechanical and Electrical Trades: 

Trades employees will have completed a recognised 
apprenticeship course or possess a Commonwealth 
Tradesmen's Rights Certificate. 
The scope of the Skills Extension Programme de
scribed in Clause 26(1) will be agreed between the 
employer and the relevant State Union and will extend 
the skills possessed by trades employees. These skills 
may be further enhanced by employees participating in 
external training. 
These added skills will be applied on the job by 
agreement between the employer and the relevant State 
Union subject to the review procedure set out in 
subclause (3) hereof. 

(2) Operators: 
Operators are employees who have potential to perform 
a wide variety of operating tasks competently. 

In accordance with the Skills Extension Programme 
and external training the employer will train operators 
by courses including courses that will enable Operators 
to-
(a) carry out basic servicing duties and assist trades 

employees as required; 
(b) carry out basic repair tasks requiring the use of 

basic hand tools, for the performance of mechani
cal functions, e.g. replacement of wear resistant 
materials; 

(c) operate cranes and perform basic lifting and 
carrying functions using prepared slings and 
standard lifting points; 

(d) to recognise and report malfunctions. 
Skills acquired during training programmes will be 

applied on the job by agreement between the employer and 
the relevant state unions subject to the Review Procedure set 
out in subclause (3) hereof. 

(3) Where an employee is concerned that the work 
allocated to that employee is not consistent with the 
employee's training and competence the matter shall be 
discussed with the relevant superintendent with a view to 
resolving the matter. 

If the matter cannot be resolved it shall be referred to the 
relevant Training Review Committee established under 
paragraph (c) of subclause 26(4)-Training. 

The Training Review Committee will use its best 
endeavours to resolve the matter, consistent with the 
principle of incidental and peripheral work. 

Only if the Training Review Committee is unable to 
resolve the matter shall the matter be dealt with as a dispute 
under Clause 27.-Communications and Consultations of 
this Award. 

24.-Rates of Pay. 

(1) An employee, other than a casual or an apprentice, in 
the classification specified in the table hereunder shall be 
paid, on commencement, as follows: 

(a) Operator: 
Level 1 
Level 2 
Level 3 
Level 4 
levelS 
Level6} 
Level7} 
Level8} 
Level9} 
LevellO} 

(b) Mechanical Trades: 
Level 1 
Level 2 
Level 3 
Level 4 
Level 5 
Level 6 

(c) Electrical Trades: 
Level 1 
Level 2 
Level 3 
Level 4 
levelS 
Level 6 
Level 7 
Level 8 

Per Hour 
$ 

$10.32 
$1O.9S 
$11.61 
$11.96 
$12.22 
$12.76 
$13.29 
$13.81 
$14.33 
$14.86 

$11.43 
$12.72 
$13.41 
$13.94 
$14.40 
$14.86 

11.83 
12.S4 
13.14 
13.54 
13.84 
14.37 
14.83 
IS.29 

(2) A casual employee shall be paid at the hourly rate 
appropriate to Level 1 of the classification plus a loading of 
twenty percent (20%) in lieu of the leave provided under 
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Clause 16.-Annual Leave, 17.-Sick Leave, IS.-Be
reavement and Compassionate Leave and 19.-Matemity 
Leave of this Award. 

(3) (a) Employees shall progress between levels in the 
classification after earning points by participating in the 
Skills Extension Programme provided in Clause 26.
Training of this Award or gaining the TAPE qualifications 
as specified for the higher levels. 

(b) Employees in all classifications shall on commencement 
of employment with the employer enter Level 1. Where the 
employee has previously been employed by the employer or has 
participated in training programmes similar to those set out in 
Clause 26.-Training the employee may be reclassified to 
higher levels in accordance with the following: 

(i) Previously employed by the employer and absent 
for a period up to Six Commute Cycles. 

All points shall be reinstated for modules the 
employee successfully completed previously, that 
are in the matrix applying on re-engagement. 
Provided that the employer may require that the 
employee be reassessed with respect to any 
module, and if the criteria are not met the points 
will not be reinstated. 

(ii) Periods of Absence of more than Six Commute 
Cycles or Never Previously Employed by the 
Employer. 

The employee shall commence at Level 1 and 
shall work for three commute cycles and during 
those cycles shall be assessed for all modules that 
the employee seeks recognition for that are in the 
matrix applying upon engagement. The employee 
shall be awarded points for all modules where the 
criteria are met and the points shall be deemed to 
have been awarded upon engagement. 

(Hi) Where on engagement the points awarded exceed 
the points required for a level, discussions 
between the employer and employee will take 
place in relation to the number of commute cycles 
required before progression to the next level. In 
the absence of agreement as to the number of 
commute cycles, this issue will be referred to the 
Training Review Committee established under 
paragraph (c) of subclause 26(4)--Training. 

(c) Operator: 

(i) Subject to paragraph (ii) hereof, progression from 
Level 1 shall be in accordance with the following 
scale: 

Level 1 to Level 2 After earning a total of 
175 points. 

Level 2 to Level 3 After earning a total of 
425 points. 

Level 3 to Level 4 After earning a total of 
700 points. 

Level 4 to Level 5 After earning a total of 
1000 points and there
fore completing the Ar
gyle Diamonds Skills 
Extension Programme 
Certificate. 

Level 5 to Level 6 After completion of the 
TAFE Mining Skills 
Course. 

Level 6 to Level 7 After completion of 
50% of the TAPE Cer
tificate in Mining Op
erations. 

Level 7 to Level 8 After completion of the 
TAPE Certificate in 
Mining Operations. 

Level 8 to Level 9 After completion of 
50% of the TAPE Ad
vanced Certificate in 
Mining Operations. 

Level 9 to Level 10 After completion of the 
TAPE Advanced Cer
tificate in Mining Op
erations. 

(ii) Until an operator attains Level 5 the employee 
must complete at least ten commute cycles of duty 
in each level before progression to the next level, 
except where an alternative number of cycles is 
determined pursuant to paragraph (iii) of sub
clause (b) of this clause. 

(d) Mechanical Trades: 

(i) Subject to paragraph (H) hereof, progression from 
Level 1 shall be in accordance with the following 
scale: 

Level 1 to Level 2 After earning a total of 
425 points. 

Level 2 to Level 3 After earning a total of 
1000 points and there
fore completing the Ar
gyle Diamonds Skills 
Extension Programme 
Certificate. 

Level 3 to Level 4 After completion of the 
appropriate TAPE Post 
Trades Certificate. 

Level 4 to Level 5 After completion of 
50% of the additional 
requirements for the 
TAFE Advanced 
Trades Certificate. 

Level 5 to Level 6 After completion of the 
appropriate TAFE Ad
vanced Trades Certifi
cate. 

(ii) Subject to paragraph (Hi) of subclause (b) of this 
clause, a mechanical trades employee must com
plete at least twenty commute cycles of duty 
between Level 1 and Level 2 before progression 
to Level 2 and at least twenty commute cycles of 
duty between Level 2 and Level 3 before 
progression to Level 3. 

(e) Electrical Trades: 

(i) Subject to paragraph (ii) hereof, progression from 
Level I shall be in accordance with the following 
scale: 

Level I to Level 2 After earning a total of 
175 points. 

Level 2 to Level 3 After earning a total of 
425 points. 

Level 3 to Level 4 After earning a total of 
700 points or possess
ing an appropriate 
TAFE Post Trades Cer
tificate. 

Level 4 to Level 5 After earning a total of 
1000 points and there
fore completing the Ar
gyle Diamonds Skills 
Extension Programme 
Certificate. 

Level 5 to Level 6 After completion of the 
appropriate TAPE Post 
Trades Certificate. 

Level 6 to Level 7 After completion of 
50% of the additional 
requirements for the 
TAPE Advanced 
Trades Certificate. 

Level 7 to Level 8 After completion of the 
appropriate TAPE Ad
vanced Trades Certifi
cate. 
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(ii) Until an electrician attains Level 5 the employee 
must complete at least ten commute cycles of duty 
in each level before progressing to the next level, 
except where an alternative number of cycles is 
determined pursuant to paragraph (Hi) of sub
clause (b) of this clause. 

25.-Apprentices. 

(1) The provisions of the Apprenticeship Regulations of 
1981 made under the Industrial Training Act 1975, as varied 
from time to time are hereby incorporated in and form part 
of this award. 

(2) An apprentice shall be paid a percentage of the rate 
appropriate to a Level 1 Mechanical or Electrical Trades in 
accordance with the following scale. 
Four Year Thrm % 
1st Year 50 
2nd Year 65 
3rd Year 85 
4th Year 95 

26.-Training. 
(1) Skills Extension Programme-General: 

The employer is committed to the development and 
implementation of training programmes to extend the 
skills of employees. Employees in each classification 
will be given the opportunity to participate in the 
programme and through such participation earn points 
and advance through the levels and gain additional 
remuneration. The programme will be monitored by the 
employer to ensure that it is effective and acceptable 
to the employees. Progression through the programme 
shall be planned to give employees the maximum 
opportunity. However, such progression may be con
strained by production requirements, training re
sources, the availability of equipment and safety 
factors. 

(2) Skills Extension Programme-DefInitions: 
.. Matrix" Refers to the training matrix of the 

Skills Extension Programme. The ma
trix sets out the courses in Skills 
Extension Programmes, the modules in 
each course and the number of points 
that may be earned by the successful 
completion of modules in each course. 

"Course" Refers to a course of training related to 
a particular piece of plant or equipment, 
a skill, a process or a system. Each 
course shall consist of one or more 
modules. 

"Module" Refers to a component of a course. Each 
module will address the training needs 
of an aspect of the course and may 
require classroom and/or on the job 
training and experience. Points are 
awarded forthe successful completion 
of each module, in accordance with the 
points set out in the matrix. 

(3) Skills Extension Programme-Evaluation and the 
Awarding of Points: 

(a) The employer shall keep a register for each 
employee, containing details of the points 
awarded to the employee in accordance with the 
Skills Extension Programme. 

(b) After the completion of the training in a module 
the employee shall be objectively assessed for 
profIciency, according to pre-established criteria. 

If the criteria are met by the employee, the 
employee shall be deemed to have successfully 
completed the module. 

Any dispute in relation to assessment shall be 
referred to the Training Review Committee set up 
under of subclause (7) of this clause. 

(c) An employee shall be awarded points in accor
dance with the matrix, after the successful 
completion of a module. 

(4) Skills Extension Programme-Changes to Matrix: 
(a) From time to time it will be necessary to change 

the number of points awarded to a module, or to 
add or delete modules, or to add or delete courses. 

(b) The employer shall not delete a module or change 
the number of points awarded for a module, while 
any employee is engaged on the module. 

(c) The parties to this Award may seek to change the 
number of points awarded for a module, or add or 
delete a module or course. 

If the proposed change is not accepted by the 
other party concerned, the matter shall be dis
cussed with the Departmental Training Officer 
(where appropriate) and the relevant Superinten-

. dent with a view to resolving the matter. 

If the matter cannot be resolved, it will be 
referred to the relevant Training Review Commit
tee. 

(5) Skills Extension Programme-Mandatory Training: 
While the Skills Extension Programme is primarily 

a voluntary programme, there are some courses of 
modules which are mandatory. 

The general introduction course is mandatory. 
In addition some courses or modules may be 

required to be successfully completed before an 
employee can progress to a higher level, or may be 
prerequisites for an employee before the employee can 
undertake another course or module. 

(6) External Training: 
(a) General: 

The employer recognises the desirability 
of encouraging employees to undertake ex
ternal training which will develop their 
vocational skills in a manner relevant both to 
the employer and the career aspirations of the 
employee. 

On the successful completion of the 
specified external training certifIcates or 
portions thereof employees shall advance 
through the levels and gain additional remu
neration. 

Subjects in the specified external training 
certificates will be recommended by the 
Training Review Committees to the em
ployer for training assistance. Where the 
employer designates these as consistent with 
the work requirements of the enterprise, 
training assistance will be provided in accor
dance with the following provisions. 

Any dispute in relation to the subjects 
designated as relevant will be referred to the 
relevant Training Review Committee. 

(b) SpecifIed External Training CertifIcates: 

The following external training certifIcates 
are specifIed for the purpose of this Clause. 

Operators 
Mining Skills Course (TAPE) 
CertifIcate in Mine Operations (TAPE) 
Advanced CertifIcate in Mine Operations 

(TAPE) 

Metal and Electrical Trades 
Post Trade CertifIcate (TAPE) relevant to 

the work carried out at Argyle. 
Advanced Trade Certificate (TAPE) rele

vant to the work carried out at Argyle. 
(c) Training Assistance: 

(i) This subclause shall only apply to subjects 
which are portions of specifIed external 
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training certificates and which are designated 
by the employer as relevant for the work 
requirements of the enterprise. 

(H) After the successful completion of a subject 
the employer shall, reimburse the employee 
for the standard fees and any essential 
textbooks not available from the employer or 
the training provider. The employee shall 
produce evidence of such expenditure. 

(iii) Where the training for these subjects is 
undertaken at Argyle during the employee's 
rostered hours of duty the employee con
cerned shall not lose pay. 

(iv) Where the training for these subjects is in 
Perth on days in the commute cycle when the 
employee is off duty the employee will be 
paid for the actual time the employee attends 
classes and for travelling time to a maximum 
of 12 hours at single time each day. 

The time attending such training shall not 
be treated as a rostered shift or rostered 
period of duty for the purposes of this Award. 

The employer may require proof of atten
dance at classes before payment is made. 

(v) In accordance with usual practise the em
ployer will compensate the employee for 
travel and accommodation costs for atten
dance at classes provided the employee 
makes prior arrangements with the employer. 

(7) Training Review Committee: 

A Training Review Committee shall consist of the 
Departmental Manager, the Departmental Training 
Officer (where appropriate), the Employee Develop
ment Specialist, the Relevant Union Delegate and two 
representatives of employees in the Department con
cerned. Where the department does not have a 
Departmental Training Officer the Departmental Man
ager will nominate another appropriate officer. 

The Training Review Committees will use their best 
endeavours to resolve the matter, for the principle 
behind the Skills Extension Programme is for there to 
be co-operation between the employer and employees 
to ensure that the Programme is effective and accepta
ble. 

Only if the Training Review Committee is unable to 
resolve the matter shall the matter be dealt with as a 
dispute under Clause 27.-Communication and Con
sultations of this Award. 

27.-Communications and Consultations. 

(1) General Principles: 

The following general principles have been agreed 
between the employer and the union. 

Negotiations and grievance resolution are best 
conducted with those people most affected. Accord
ingly the employer will seek to conclude these issues 
with the workforce representative wherever possible. 

The commute system presents special communica
tion requirements. The employer will ensure that all 
employee representatives are aware of all matters 
which affect the people they represent. 

Those issues specific to a shift will be resolved with 
the Superintendent and those specific to a department 
with the Manager. 

Those issues that cross more than one department or 
cover the whole site may be addressed at the weekly 
site Employee Representative Meeting. 

General matters affecting the whole site or specific 
changes or strategies will be addressed at quarterly 
meetings involving all employee representatives and 
the relevant Managers and Superintendents. 

(2) Settlement Of Disputes: 

To ensure that all disputes are fairly dealt with, the 
following procedures must be followed: 

(a) The employee involved shall refer the matter to 
their Superintendent for resolution. The Superin
tendent will provide an answer as soon as it is 
reasonably possible, but in any case will advise 
the employee of the time by which an answer will 
be provided. 

(b) If the matter is not then resolved the employee is 
to refer the matter to the Relevant Union Delegate 
and together the matter will be discussed with the 
Departmental Manager, and they will agree to a 
time period to attempt to resolve the matter. 

(c) If the matter is not settled it should then be 
referred to the Relevant Union Organiser who will 
then confer with the appropriate employer repre
sentatives, and they will agree to a time period to 
attempt to resolve the matter. 

(d) If there is still no resolution the Management 
Group will enter into discussions with the relevant 
Union Organiser in an effort to produce a solution 
before referral to the Western Australian Indus
trial Relations Commission. If the matter is still 
not settled it shall be submitted to the Western 
Australian Industrial Relations Commission as a 
dispute for resolution. 

(e) Until the matter is determined, the parties shall 
endeavour to ensure that the employees continue 
normal work. Continuity of normal work shall 
mean that no bans or limitations will be placed on 
established and agreed skills extension work 
practices. All personnel involved shall endeavour 
to ensure that the status quo remains in respect to 
established procedures and practices. Provided 
that such continuation of normal work shall not 
prejudice the outcome of the dispute. 

(3) Code of Behaviour: 

The code of behaviour which shall be used as a 
guiding principle in all behaviour matters is that: 

"While employees are at work, or resident in 
the accommodation village, they shall behave in 
a fair, safe and honest manner, and the employer 
will respond in a like manner". 

28.-Redundancy. 

(1) The provisions of this clause apply in the event of the 
employer making any employee redundant. 

(2) For the purposes of this clause an employee shall be 
deemed to have been made redundant if the employee's 
employment is to be terminated because the employee has 
become surplus to requirements as a result of technological 
change, merger, takeover or re-organisation of work or 
production methods or procedures or market conditions. 
Provided that an employee shall not be deemed redundant 
if the employee is to be terminated for misconduct or 
unsatisfactory service or if the employee is offered but fails 
to accept appropriate alternative employment. 

(3) (a) Before an employee is retrenched for redundancy 
the employer will give written notice of that intention to the 
State Secretary of the union concerned. 

(b) Any notification pursuant to paragraph (a) hereof shall 
state the reason for the intended action, the numbers and 
classifications of employees likely to be involved, and the 
proposed order of termination where appropriate. 

(4) (a) Individual employees who are likely to be made 
redundant will be given notice in writing by the employer. 

(b) Following notice pursuant to paragraph (a) hereof the 
employee concerned will continue in his/her current position 
or, as may be deemed appropriate, will be allocated other 
duties without reduction in pay. This shall continue until 
alternative employment is found, including a position 
external to the employer, or until the notice of termination 
has expired. 
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(c) The maximum amount of notice possible shall be 
given to employees who are to be dismissed, with a 
minimum of three cycles notice. Provided that pay in lieu 
of notice shall not apply where the employee resigns prior 
to the expiration of the period of notice. 

(d) The employer in selecting employees to be retrenched 
shall consider, all things being equal:-

(i) Qualification and other experience. 
(ii) Suitability for other employment. 

(Hi) Volunteers. 
(iv) Domestic or other compassionate factors. 
(v) Length of service with the Company. 

(vi) Attendance record. 
(vii) General work performance. 

(viii) Proximity to retirement age. 
(e) The employer and the unions shall discuss in detail, 

with the intention of reaching an agreement, the application 
of the matters provided in paragraph (d) hereof. 

(5) Retrenched employees shall be entitled to the 
following benefits:-

Ca) Payment for one commute cycle; and 
(b) Payment equivalent to one half (112) of one 

commute cycle's eamings, for each year of 
service, paid on a pro rata basis; and 

(c) Pro rata payments for any accrued annual leave; 
and 

(d) Payment for any sick leave accrued and not used 
at the time of retrenchment; and 

(e) Pro rata long service leave, provided that the 
employee has completed twelve (12) months 
continuous service. 

(6) Subject to subclause (2) and paragraph (c) of 
subclause (4) hereof, any employee who has been advised 
of an impending dismissal pursuant to this clause and who 
subsequently resigns prior to the expiration of the notice 
given, shall be entitled to the full benefits detailed in 
subclause (5) hereof. 

(7) All other things being equal, preference for re
employment will be given to employees made redundant 
pursuant to this clause who on termination indicated their 
willingness to be re-employed in the same classification, and 
subject to the provisions of paragraphs (b)(i) or (ll) of 
subclause 24(3) of this Award. 

29.-Job Sharing. 
(1) In this clause the following definitions apply

"Employee" shall mean an employee of the 
employer covered by the normal provisions in the 
award and not Clause 29.-Job Sharing of this award. 

"Job Sharer" shall mean an employee who works 
alternate commute cycles under the Job Sharing 
Scheme. 

(2) Job Sharing Scheme-Description 
The Job Sharing Scheme is the arrangement by which two 

employees known as job sharers work alternate commute 
cycles in tandem to perform the work normally done by one 
employee under the award. 

This results in a job sharer working two weeks on duty, 
six weeks off duty. A maximum of twenty employees at any 
given time may be able to participate in the job sharing 
scheme sharing up to 10 jobs. 

(3) Award Entitlements 
(a) Entitlements to long service leave, annual leave, sick 

leave and bereavement and compassionate leave under the 
award will accrue to a job sharer on a pro rata basis of 
commute cycles worked under the Job Sharing Scheme to 
commute cycles worked by a non-job sharer employee under 
the award. 

(b) With respect to annual leave that has accrued that may 
be taken as either one half of a commute cycle for every 12 

months' qualifying service or as one commute cycle after 
two years' qualifying service. 

(4) Wages 
A job sharer will be paid once each commute cycle 

worked by the job sharer for time worked during rostered 
hours of duty and in excess of the rostered hours of duty in 
accordance with Clause 1O.-Wages and Clause 11.
Overtime of this award at the appropriate rate specified in 
Clause 24.-Rates of Pay of this award. 

(5) Public Holidays 
When a public holiday (as defmed in Clause 12.-PubIic 

Holidays of this award) falls in the off duty part of a 
commute cycle the job sharer who performed the immedi
ately preceding rostered on part of that commute cycle shall 
be paid for the public holiday in accordance with the award. 

(6) Movement Between Job Sharing and Full-Time 
Employment 

(a) If a job sharer wishes to return to full-time 
employment then the job sharer must elect to either-

(i) wait for a vacancy to occur in the job sharers 
panel; 

(ii) transfer to another panel; or 
(b) when a job sharer resigns the remaining job sharer for 

the job must either: 
(i) change to full time employment; or 

(ii) advertise and obtain another job sharer and until 
one is found will revert to full-time employment 

APPENDIX A 
MATERNITY LEAVE CLAUSE 

(1) Eligibility for Maternity Leave 
An employee (other than a casual employee) who 

becomes pregnant shall, upon production to her employer 
of a certificate from a duly qualified medical practitioner 
stating the presumed date of her confinement, be entitled to 
maternity leave provided that she has had not less than 
twelve (12) months' continuous service with the employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purpose of this clause: 
(a) An employee shall not include an employee 

engaged pursuant to subclause (9) of Clause 
9.-Contract of Employment of this Award. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period Leave and Commencement of Leave 

(a) Subject to subclause (3) and (6) hereof, the period of 
maternity leave shall be for an unbroken period of from six 
(6) to fifty two (52) weeks and shall include a period of six 
(6) weeks' compulsory leave to be taken immediately 
following confinement. 

(b) An employee shall, not less than ten (10) weeks prior 
to the presumed date of confmement, give notice in writing 
to her employer stating the presumed date of confinement. 

(c) An employee shall give not less than four (4) weeks' 
notice in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) An employer by not less than fourteen (14) days' 
notice in writing to the employee may require her to 
commence maternity leave at any time within the six (6) 
weeks immediately prior to her presumed date of confine
ment. 

(e) An employee shall not be in breach of this clause as 
a consequence of failure to give the stipulated period of 
notice in accordance with paragraph (c) hereof if such failure 
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is occasioned by the confInement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job 

When in the opinion of a duly qualifIed medical 
practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certifIed 
necessary by a duly qualified medical practitioner. 
Such leave shall be treated as maternity leave for the 
purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond fifty two (52) weeks, the period may be 
lengthened once only, save with the agreement of the 
employer, by the employee giving not less than fourteen (14) 
days' notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of an employee terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth of a living 
child, it shall be the right of the employee to resume work 
at a time nominated by the employer which shall not exceed 
four (4) weeks from the date of notice in writing by the 
employee to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after twenty eight (28) weeks 
other than by the birth of a living child then:-

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confmement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi
fies as necessary before her return to work. 

(b)Where an employee not then on maternity leave suffers 
illness related to her pregnancy, she may take such paid sick 
leave pursuant to Clause 17.-Sick Leave of this Award as 
to which she is then entitled and such further unpaid leave 
(to be known as special maternity leave) as a duly qualifIed 
medical practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not exceed 
fifty two (52) weeks. 

(c) For the purpose of subclause (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause shall 
be entitled to the position which she held immediately 
before proceeding on such leave or, in the case of an 
employee who was transferred to a safe job pursuant to 
subclause (3), to the position she held immediately before 
such transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualifIed and 
the duties of which she is capable of performing, she shall 

be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclause (3) and (6) hereof does not exceed fifty 
two (52) weeks:-

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave pursuant to Clause 17.-Sick 
Leave of this Award or other paid authorised 
Award absences (excluding annual leave or long 
service leave), shall not be available to an 
employee during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of any employee, but shall not be taken 
into account in calculating the period of service for any 
purpose of any relevant award or agreement 

(9) Thrmination of Employment 

(a) An employee on maternity leave may terminate her 
employment at any time during the period of leave by notice 
given in accordance with subclause (2) of Clause 9.
Contract of Employment of this Award. 

(b) An employer shall not terminate the employment of 
an employee on the grounds of her pregnancy or of her 
absence on maternity leave, but otherwise the rights of an 
employer in relation to termination of employment are not 
hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of returning 

to her work by notice in writing to the employer given not 
less than four (4) weeks prior to the expiration of her period 
of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled to the 
position which she held immediately before proceeding on 
maternity leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause (3), to the 
position which she held immediately before such transfer. 
Where such position no longer exists but there are other 
positions available for which the employee is qualified and 
the duties of which she is capable of performing, she shall 
be entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees 

(a) A replacement employee is an employee specifIcally 
engaged as a result of an employee proceeding on maternity 
leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in order to 
replace an employee exercising her rights under this clause, 
the employer shall inform that person of the temporary 
nature of the promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by the clause except where the 
employment of the replacement continues beyond the 
twelve (12) months qualifying period. 
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APPENDIXB 

CONTRACTORS 

AGREED PRINCIPLES 

(1) (a) There are work needs that require specialist skills 
that are provided most efficiently by using contractors. 

(b) Contractors will generally be engaged on major 
construction, modifications or project work to cope with 
peak work load demands and on work which has no 
predictable or long term future. 

(c) Utilisation of contractors will provide work opportuni
ties for local businesses. 

(2) Ca) No employee of the employer will suffer any 
detrimental effect in respect of his normal earnings or job 
security. 

(b) There will be no retrenchment of employees because 
of the employment of contractors. 

(c) The provisions of this appendix shall not act in a 
manner prejudicial to the employer's operations in the event 
of any emergency circumstances arising, ego substantial 
mechanical failure to plant or equipment beyond the normal 
and immediate manning resources of the employer, nor shall 
it refer to major construction projects. 

(3) A Union Delegate employed by the employer shall not 
be absent from duty for the purpose of attending to day to 
day matters on behalf of a contractor's employee. 

(4) Prior to contractors being engaged at Argyle the 
employer will give notice to the union delegates employed 
by the. employer and the appropriate union offices. 

APPENDIX C-SECOND TIER OFFSETS 

The following work practices and arrangements which 
will result in increased flexibility in the operation of Argyle 
are to be implemented in accordance with the decision of 
Chief Commissioner W.S. Coleman dated 16th December 
1988. 

(a) Tool Store to be unmanned. 

(b) Operation of tyre handling machine by members of the 
Australian Workers' Union and the Amalgamated Metal 
Workers' and Shipwrights' Union. 

(c) Electricians carrying out minor repairs to electronic 
and instrumentation modules. 

(d) Fitter-Machinist overlap. 

(e) Fitter-Boilermaker overlap. 

(f) Operators assisting with servicing. 

(g) Operator-Trades interface. 

(h) Contractor-ADM interface: Assistance to Otraco and 
working on the same equipment as contractors. 

APPENDIXD 

SAFETY CODE 

(1) (a) The parties recognise that problems related to 
safety and other hazardous situations may arise from time 
to time which require immediate attention and decision. 

(b) Where an employee encounters what the employee 
believes to be a safety hazard or is allocated work to perform 
in what the employee considers constitutes an unsafe 
situation, the employee may invoke the safety code by 
advising the employee's Superintendent that the employee 
is doing so; the work process in question shall not be carried 
out until such time as the matter has been finally determined 
or an interim arrangement has been directed by the 
Registered Mine Manager or the Registered Mine Man
ager's representative (see paragraph 3). 

(2) To this end, the parties agree on the following 
procedures: 

(a) in the event of such a situation becoming apparent 
to an employee, the employee shall discuss that 
situation with the employee's Superintendent. 

(b) if the matter is not resolved, the parties shall 
jointly obtain the relevant technical and safety 
advice in a attempt to resolve the matter to the 
satisfaction of all concerned. At this stage there 
will be the involvement of a Union representative. 

(c) if agreement is not reached, the matter shall be 
determined by the Registered Mine Manager or 
the Registered Mine Manager's representative in 
consultation with the parties and the union 
representatives of the employee concerned. 

(3) When it is necessary in the opinion of the Registered 
Mine Manager or the Registered Mine Manager's represen
tative for work to be done to rectify a dangerous situation 
including interim arrangements, the company and the 
Unions will co-operate to ensure maximum safety to all 
employees concerned with such work. 

(4) This Safety Code shall apply to employees of 
contractors when working on Argyle sites. 

DIN 

Rostered Off 
On Work 

Option (a) 2 wccl<s 
off 

Option (b) 2 wccl<s 
off 

Option (c) 2 wccl<s 
off 

APPENDIXE 

LONG SERVICE LEAVE 

DIN DIN 

Rostered Off Rostered Off 
On Work On Work 

6 wccl<s 6 wccl<s' 
off pay 

7 wccl<s 6 wccl<s' 
off pay 

10 wccl<s 6 wccl<s' 
off pay 

DIN 

Rostered Off 
On Work 

PART III 

30,-APPLlCATION OF PART III 

(1) Part III shall apply to employees engaged by Minpro 
Pty, Ltd. 

(2) The conditions of the Australian Workers' Union 
Construction and Maintenance Award 1975 (Federal) shall 
apply to work carried out under the provisions of Part III of 
this AWard. Where the provisions of the two awards are 
inconsistent the provisions of Part III of this Award shall 
apply. 

31.-Rates of Pay. 

(1) In lieu of the rates of pay and allowances set out in 
Parts 1,2 and 2A of Clause 11 of the Australian Workers' 
Union Construction and Maintenance Award 1975 the 
following weekly rates shall apply:-

Part 1 Workers (As Defined) 
Grade 
1 
2 
3 
4 
5 
6 
7 
8 
10 
12 

Per Week 
$ 

348.40 
353.30 
373.30 
374.00 
374.60 
376.60 
382.00 
384.50 
388.60 
394.80 
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Part 2 Mechanical Equipment Operators 
(As DefIned) 

Grade 
1 
2 
3 
4 
5 
6 

Part 2A Operator of Mobile Cranes 
Grade 
1 
2 
3 
4 
5 

$ 
373.80 
381.00 
389.50 
399.00 
403.90 
411.40 

Per Week 
$ 

393.50 
400.20 
407.80 
413.70 
418.40 

(2) The rates of pay for a Mechanical Tradesperson and 
Electrical Tradesperson shall be that set out in the Metal 
Trades (General) Award 1966 No. 13 of 1965-Part I for 
"Tradespersons" -

Tradespersons $365.30 per week 

In addition to the wage expressed above, a Trade
sperson shall be paid a supplementary allowance of 
$52.00 per week. 

Tradespersons shall also be paid a special allowance 
of $82.20 per week as compensation for the difference 
between these rates and the rates previously paid 

(3) Tool Allowance 

(a) Where an employer does not provide a tradesperson 
or apprentice with the tools ordinarily required by that 
tradesperson or apprentice in the performance of the work 
as a tradesperson. or as an apprentice, the employer shall pay 
a tool allowance of-

(i) $9.20 per week to such tradesperson, or 

(ii) in the case of apprentices a percentage of $9.20, 
being the percentage which appears against the 
year of apprenticeship, 

for the purpose of such tradesperson or apprentice 
supplying and maintaining tools ordinarily required in 
the performance of the work as a tradesperson or 
apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
hereof shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(4) Electrician's Licence Allowance 
An electrical tradesperson who holds, and in the course 

of employment may be required to use, a current" A" Grade 
or .. B" Grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February, 1978 under 
the Electricity Act 1945 shall be paid an allowance 0($13.20 
per week. 

32.-Safety Boots. 

The employer shall supply "safety boots" to workers 
employed on work at the Project, and such supply being 
made upon a worker producing to his employer a pair of 
worn or damaged safety footwear which are no longer 
serviceable, provided that replacement of safety footwear 
shall be at the discretion of the employer. 

33.-Continuity of Employment. 

The company agrees to offer its employees continuity of 
employment on the project effective on and from 13 
November, 1980. 

34.-Annual Leave. 

The substitution of statutory public holidays shall be 
taken for the purposes of an additional one week's annual 
leave. 

35.-Rest and Recreation Leave. 
(1) The Rest and Recreation Leave provisions of the 

Australian Workers' Union Construction and Maintenance 
Award 1975 (Federal) shall be applied on the basis that 

Perth, Western Australia, shall be the nominated place of 
engagement with the company for this project. 

(2) By mutual arrangement Rest and Recreation Leave 
may be taken at Easter or in September each year but it is 
not intended that such arrangement shall interfere with the 
continuity of the company's operation. 

(3) For the purposes of Rest and Recreation Leave the 
Company shall issue an "Order" or "Voucher" for the cost 
of a return airfare to Perth. 

36.-Overtime. 

Notice to work overtime on weekends (other than work 
outside the employer's control) shall be notified to the 
employees concerned on or before Thursday of each week. 

37.-Work on Public Holidays. 

Seven days notice shall be given by the company to all 
employees required to work on statutory public holidays 
excepting where circumstances arise outside the employer's 
control. 

38.-Employees Not Required For Days Work. 

(1) If an employee presents for work (prior to departure 
from camp) on a particular day and because of wet weather 
is not required to work he shall be paid for eight hours at 
ordinary time unless notified by the employer at least eight 
hours prior to the start of shift that he will not be required 
for that shift. 

(2) If an employee commences work on a particular day 
and because of wet weather is unable to continue to work 
he shall be paid for the hours that would have normally been 
worked on that day at ordinary rates. 

(3) 1b be eligible for payment outlined in subclauses (1) 
and (2) of this clause the employee shall be available to 
resume work upon notification by the employer. 

39.-Call-Outs. 

Whenever an employee is "called-out" after having 
finished his or her normal shift he or she shall be paid a 
minimum of four hours at double time. 

Dated at Perth this 21st day of June, 1985. 

ARTWORKERS AWARD 
No. A 30 of 1987. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 19th day of December, 1994. 

JOHN G. CARRIGG, 
Registrar. 

Artworkers Award 

No. A 30 of 1987. 

I.-Title. 

This Award shall be known as the Artworkers Award. 

lA.-State Wage Principles December 1993. 

It is a condition of this award{mdustrial agreement that 
any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 
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2.-Arrangement 

1. Title 
lA. State Wage Principles December 1993 

2. Arrangement 
3. Area, Scope and Thrm 

3A. Award Modernisation 
4. Defmitions 
5. Contract of Service 
6. Wages 
7. Special Rates and Provisions 
8. Hours 
9. Holidays 

10. Overtime 
11. Part-Time Employees 
12. Sick Leave 
13. Annual Leave and Annual Leave Loading 
14. Long Service Leave 
15. Maternity Leave 
16. Bereavement Leave 
17. Living Away From Home-Distant Work 
18. Motor Vehicle Allowances 
19. Location Allowances 
20. Payment of Wages 
21. Time and Wages Record 
22. Posting of Award and Union Notices 
23. Interviews 
24. Board of Reference 
25. Copyright 
26. Disputes Settlement Procedure 
27. Liberty 

Schedule of Respondents 

3.-Area, Scope and Thrm. 

This Award shall apply to Artworkers, employers of 
Artworkers, and the union and shall apply throughout the 
State of Western Australia for a term of 12 months. 

3A.-Award Modernisation. 

(1) (a) The parties are committed to modernising the 
terms of the award so that it provides for more flexible 
working arrangements, improves the quality of working life, 
enhances skills and job satisfaction and assists positively in 
the restructuring process. 

(b) The parties recognise the obligations imposed by the 
State Wage Case decision of September 1989 and will 
negotiate to ensure the industry operates as efficiently as 
practicable in order to meet customer demand and is 
consistent with providing employees with access to more 
varied, fulftlling and better paid jobs. 

(2) In conjunction with testing a new award structure, the 
parties are prepared to discuss matters raised for increased 
flexibility. Discussions are premised on the understanding 
that prior to introducing any change-

(a) The majority of employees must genuinely agree. 

(b) No employee will lose ordinary income as a result 
of the change. 

(c) The union must be party to the agreement. 

(d) The union will not unreasonably oppose any 
agreement 

(e) Agreements will be ratified by the Commission. 

(t) The disputes procedure will apply if agreement 
can not be reached in the implementation process 
on a particular issue. 

(3) The parties agree that under this heading and until the 
structural efficiency agreement is concluded, any award 
matter can be raised for discussion. 

(4) An employer may direct an employee to perform a 
wider range of duties as is within the limits of the 
employee's skill, competence and training including work 
which is incidental or peripheral to his/her main tasks or 
functions, provided that such duties are not designed to 
promote de-skilling. 

4.-Defmitions. 

In this Award-
(1) "Union" means the Operative Painters' and Decora

tors' Union of Australia, Western Australian Branch, Union 
of Workers. 

(2) .. Artworkers" means a person: 

(a) Engaged in painting, applying paint or its substi
tutes or any preparation by any means, including, 
without limiting the generality of the foregoing, 
plastic relief work, paperhanging, decorating, 
graining, marbling, varnishing, enamelling, gild
ing, lacquering or spraypainting; and 

(b) Whose work is primarily artistic in nature or 
purpose. 

5.-Contract of Service. 

(1) Except in the case of an employee engaged as a casual 
employee in accordance with the provisions of this clause, 
the contract of service shall be weekly. 

(2) (a) A contract of service to which this award applies 
may be terminated in accordance with the provisions of this 
clause and not otherwise but this subclause does not operate 
so as to prevent any party to a contract from giving a greater 
period of notice than is hereinafter prescribed or an 
employer and an employee agreeing to waive such notice. 
Provided that this subclause does not operate so as to affect 
an employer's right to dismiss an employee without notice 
for misconduct and an employee so dismissed shall be paid 
wages for the time worked up to the time of dismissal only. 

(b) Subject to the provisions of this clause, a party to a 
contract of service may, on any day give to the other party 
the appropriate period of notice of termination of the 
contract prescribed in subclause (5) of this clause and the 
contract terminates when that period expires. Provided that 
where such notice is given at or before the commencement 
of the ordinary hours of duty of any day, that day shall be 
counted as the first day of a week of notice, or the day, in 
the case of a day of notice. 

(3) In lieu of giving the notice referred to in subclause (2) 
of this clause, an employer may pay the employee concerned 
his/her ordinary wages for the period of notice to which 
he/she would otherwise be entitled. 

(4) (a) Where an employee leaves his/her employment: 

(i) without giving the notice referred to in subclause 
(2) of this clause; or 

(ii) having given such notice, before the notice expires 

he/she forfeits his/her entitlement to any moneys owing 
to him/her under this award except to the extent that 
those moneys exceed his/her ordinary wages for the 
period of notice which should have been given. 

(b) In a case to which paragraph (a) of this subclause 
applies: 

(i) the contract of service shall, for the purposes of 
this award, be deemed to have terminated at the 
time of which the employee was last ready, 
willing and available for work during ordinary 
working hours under the contract; and 

(ii) the provisions of subclause (2) of this clause shall 
be deemed to have been complied with if the 
employee pays to the employer, whether by 
forfeiture or otherwise, an amount equivalent to 
the employee's ordinary wages for the period of 
notice which should have been given. 

(5) The period of notice referred to in subclause (2) of this 
clause is: 

(a) in the case of a casual employee, one hour; 

(b) in any other case-

(i) during the first month of employment under 
the contract, one day; and 

(ii) after the flfSt month of such employment, one 
week. 
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(6) (a) On the first day of engagement an employee shall 
be notified by his/her employer or by the employer's 
representative whether the duration of his/her employment 
is expected to exceed one month and, if he/she is hired as 
a casual employee, he/she shall be advised accordingly. 

(b) An employee shall, for the purposes of this award, be 
deemed to be a casual employee--

(i) if the expected duration of the employment is less 
than one month; or 

(ii) if the employee is engaged to work less than 15 
hours per week; or 

(Hi) if the notification referred to in paragraph (a) of 
this subclause is not given and the employee is 
dismissed through no fault of his/her own within 
one month of commencing employment. 

(7) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself/herself for duty, except when such 
absence from work is due to illness and comes within the 
provisions of Clause 12 of this award or such absence is on 
account of holidays, annual leave, long service leave or 
bereavement leave to which the employee is entitled under 
the provisions of this aWard. 

(8) A casual employee shall be paid a proportion of the 
ordinary weekly rate of wage prescribed by this award for 
the calling in which he or she is engaged, according to the 
number of hours actually worked plus twenty percentum of 
that amount. 

(9) A casual employee, other than as deemed in 6(b)(ii) 
above, shall be engaged for not more than four weeks 
continuous service. 

6.-Wages. 
It is a term of this Award that the Union undertakes, for 

the duration of the PrinCiples determined by the Commis
sion in Court Session in Application No. 1940 of 1989, not 
to pursue any extra claims, award or overaward, except 
when consistent with the State Wage Principles. 

The rate of wages payable to the employees covered by 
the award shall be as follows: 

Rate 
Per Week 

$ 
Artworker 530.45 

Allowances: 
(1) Equipment Allowance 30.00 

Provided that the equipment allowance 
shall not be paid where the employer 
supplies an employee with all necessary 
equipment 

(2) Studio Allowance 50.00 
Provided that such allowance shall only 
be payable where an artworker is di-
rected by the employer to carry out 
his/her work primarily in his/her own 
studio. 

(3) Construction Allowance 14.80 
An employee shall not be entitled to this 
construction allowance except when 
required to work "on site" or any work 
in connection with the erection of a 
building or to carry out work which the 
employer and the union agree is con-
struction work or in default of agree.. 
ment, that is so declared by a Board of 
Reference. 

7.-Special Rates and Provisions. 
(1) Confined Space 

An employee required to work in a confined space, being 
a place the dimensions or nature of which necessitates 
working in a cramped position or without sufficient 

ventilation, shall be paid 42 cents per hour or part thereof 
in addition to the rates otherwise prescribed in this award. 

(2) Toxic Substances 
(a) An employee required to use toxic substances or 

materials of a like nature shall be informed by the 
employer of the health hazards involved and 
instructed in the correct and necessary safeguards 
which must be observed in the use of such 
materials. 

(b) An employee using such materials will be 
provided with and shall use all safeguards as are 
required by the appropriate government Authority 
or in the absence of such requirement such 
safeguards as are determined by a competent 
authority or person chosen by the union and the 
employer. 

(c) An employee using toxic substances or materials 
of a like nature shall be paid 42 cents per hour 
extra. Employees working in close proximity to 
employees so engaged shall be paid 34 cents per 
hour extra. 

(d) For the purpose of this subclause all materials 
which include or require the addition of a catalyst 
hardener and reactive additives or two pack 
catalyst system shall be deemed to be materials of 
a like nature. 

(3) Wet Work 
An employee required to work in a place where water is 

continually dripping on him/her so that his/her clothing and 
boots become wet or where there is water underfoot shall 
be paid 34 cents per hour or part thereof in addition to the 
rates otherwise prescribed in this award. 

(4) Dirty Work 
An employee engaged on dirty work shall be paid 34 cents 

per hour or part thereof in addition to the rates otherwise 
prescribed in this award. 

(5) Spray Application-Painters 
A painter engaged on all spray applications carried out in 

other than a properly constructed booth, approved by the 
Department of Labour and IndUStry, shall be paid 34 cents 
per hour or part thereof in addition to the rates otherwise 
prescribed in this award. 

(6) Height Money 
An employee required to work on a chimney stack, spire, 

tower, radio or television mast or tower, air shaft, cooling 
tower, water tower or silo, where the construction exceeds 
fifteen metres in height shall be paid for all work above 
fifteen metres, 34 cents per hour or part thereof, with an 
additional 34 cents per hour or part thereof for work above 
each further fifteen metres in addition to the rates otherwise 
prescribed in this award. 

(7) Swing Scaffold 
(a) An employee employed-

(i) on any type of swing scaffold or any scaffold 
suspended by rope or cable, or bosun's chair 
or cantilever scaffold; or 

(ii) on a suspended scaffold requiring the use of 
steel or iron hooks or angle irons at a height 
twenty feet or more above the nearest 
horizontal plane, 

shall be paid $2.45 for the first four hours or part 
thereof and 50 cents for each hour thereafter on 
any day in addition to the rates otherwise 
prescribed in this award. 

(b) A solid plasterer when working off a swing 
scaffold shall be paid an additional 9 cents per 
hour. 

(8) Site Allowances 
Where an employee is engaged on a construction site 

where the parties have agreed to a site allowance to 
compensate for all special factors and/or disabilities on a 
project, he/she shall be paid such site allowance. Provided 
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that where it has been agreed that such site allowance shall 
be paid in lieu of any of the special rates above, such rates 
shall not be paid. 

(9) Travel Allowance 

A fares allowance of $8.90 per day shall be paid to 
employees required to work away from their usual place of 
employment 

8.-Hours. 

(1) The ordinary hours of work shall be 38 per week, to 
be worked Monday to Friday, between the hours of 6.3Oam 
and 6.00pm with an interval of not less than forty-five 
minutes for lunch but the meal break may be altered by 
agreement between the employer and the employee. 

(2) The ordinary hours of work shall not exceed ten hours 
on any day. 

9.-HoIidays. 

(1) (a) The following days or the days observed in lieu 
shall, subject to this clause and to subclause (5) of Clause 
10.-Overtime of this award, be allowed as holidays without 
deduction of pay, namely-

New Year's Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, Foundation Day, Sover
eign's Birthday, Christmas Day and Boxing Day. 

Provided that another day may be taken as a holiday by 
agreement between the parties in lieu of any of the days 
named in this subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereoffalls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed, in which case an employee need not 
present himself/herself for duty and payment may be 
deducted, but if work be done ordinary rates of pay shall 
apply. 

10.-Overtime. 

(1) Overtime shall mean all time worked beyond or in 
excess of the ordinary hours of duty prescribed in Clause 
S.-Hours of this award, and except as hereinafter provided, 
shall be paid for at the rate of time and one half for the first 
two hours and double time thereafter. Such rates shall be 
calculated on an employee's hourly award rates. 

(2) Where an employee is required to work overtime and 
such overtime is worked for a period of at least two hours 
in excess of and continuous with the required daily hours of 
work, the employee shall be provided with a meal free of 
cost, or shall be paid the sum of $5.70 as meal money. 

(3) Overtime work on Saturday shall be paid for at the rate 
of time and a half for the first two hours and double time 
thereafter. 

(4) All time worked on Sundays shall be paid for at the 
rate of double time. 

(5) An employee who works on any holiday named herein 
shall be paid at the rate of double time for the time worked 
on that day. 

l1.-Part-Time Employees. 

(1) A part-time employee may be engaged to work for a 
constant number of hours each week which having regard 
to the various ways of arranging ordinary hours shall 
average less than 38 hours per week but not less than 15 
hours per week. 

Provided that on anyone day an employee is engaged and 
paid for a minimum of three hours' work. 

(2) An employee so engaged shall be paid per hour one 
thirty-eighth of the weekly wage prescribed. 

(3) An employee engaged on a part-time basis shall be 
entitled in respect of annual leave, holidays, sick leave and 
bereavement leave arising under this award payment on a 
proportionate basis calculated as follows: 

(a) Annual Leave 
Where a part-time employee is entitled to a 

payment either on termination or for the purpose 
of annual leave or at a close-down, for continuous 
service in any qualifying twelve monthly period 
then the payment of 2.923 hours' pay prescribed 
by subclause (2) of Clause 13.-Annual Leave 
and Annual Leave Loading shall be in respect of 
each cumulative period of 38 ordinary hours 
worked during the qualifying period. 

(b) Holidays 
A part-time employee shall be allowed the 

holidays prescribed by Clause 9.-Holidays with
out deduction of pay in respect of each holiday 
which is observed on a day ordinarily worked by 
the part-time employee. 

(c) Absence Through Sickness 
Notwithstanding the provisions of paragraph (a) 

of subclause (1) of Clause 12.-Sick Leave, the 
accrual of one-sixth of a week for each completed 
month of service shall be calculated on the 
average number of ordinary hours worked each 
week for every completed month of service. 

(d) Bereavement Leave 
Where a part-time employee would normally 

work on either or both of the two working days 
following the death of a close relative which 
would entitle an employee on weekly hire to 
bereavement leave in accordance with Clause 
16.-Bereavement Leave of this award, the 
employee shall be entitled to be absent on 
bereavement leave on either or both of those two 
working days without loss of pay for the day or 
days concerned. 

(e) Overtime 
A part-time employee who works in excess of 

the hours fixed under the contract of employment 
shall be paid overtime in accordance with Gause 
10.-Overtime of this award. 

12.-Sick Leave. 
(1) (a) An employee who is unable to attend or remain at 

his/her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in anyone year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
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than in extraordinary circumstances shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and helshe produces a 
certificate from a registered medical practitioner that he/she 
was so confined. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
ofa day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of Clause 
13.-AnnualLeave and Annual Leave Loading. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Qause l3.-Annual Leave and Annual Leave Loading shall 
be deemed to have been paid with respect to the replaced 
annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 66 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

13.-AnnualLeave and Annual Leave Loading. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee by 
his/her employer, after a period of 12 months' continuous 
service with such employer. The employer shall give at least 

four weeks' notice to an employee of the date he/she 
requires the employee to commence his/her annual leave. 

(2) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(3) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to claim 
sick payor time spent on holidays or annual leave as 
prescribed by this award, shall not count for the purpose of 
determining his/her right to annual leave. 

(4) In special circumstances and by mutual consent of the 
employer, the employee and the union party to this award, 
annual leave may be taken in not more than two periods. 

(5) If, after one month's continuous service in any 
qualifying twelve monthly period, an employee lawfully 
leaves his/her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 3.08 hours pay at 
his/her ordinary rate of wage as prescribed by subclause (7) 
of this award (excluding the 17 /2% loading) in respect of 
each completed week of continuous service. 

(6) An employee whose employment terminates after 
he/she has completed a twelve month qualifying period and 
who has not been allowed the leave prescribed under this 
award in respect of that qualifying period shall be given 
payment in lieu of that leave or in a case to which subclause 
(4) of this clause applies, in lieu of so much of that leave 
as has not been allowed, unless-

(a) he/she has been justifiably dismissed for miscon
duct and 

(b) the misconduct for which he/she has been dis
missed occurred prior to the completion of that 
qualifying period. 

(7) For the purpose of this clause (except as provided in 
subclause (5) hereof) the ordinary rate of wage shall be the 
rate as prescribed by Clause 6.-Wages of this award to 
which shall be added a loading of 171/2 percentum. 

(8) Where an employer closes down his/her business, or 
a section or sections thereof, for the purposes of allowing 
annual leave to all or the bulk of the employees in the 
business, or section or sections concerned, the following 
provisions shall apply:-

(a) He/she may by giving not less than four weeks' 
notice of his/her intention so to do, stand off for 
the duration of the close-down all employees in 
the business, or section or sections concerned. 

(b) An employer may close down his/her business for 
one or two separate periods for the purpose of 
granting annual leave in accordance with this 
subclause. If the employer closes down his/her 
business in two separate periods one of those 
periods shall be for a period of at least three 
consecutive weeks. 

Provided that where the majority of the employ
ees in the business or section or sections con
cerned agree, the employer may close down 
his/her business in accordance with this subclause 
in two separate periods neither of which is of at 
least three consecutive weeks, or in three separate 
periods. In such cases the employer shall advise 
the employees concerned of the proposed date of 
each close-down before asking them for their 
agreement 

(9) (a) An employer may close down his/her business, or 
a section or sections thereof for a period of at least three 
consecutive weeks and grant the balance of the annual leave 
due to an employee in one continuous period in accordance 
with a roster. 

(b) An employer may close down his/her business, or a 
section or sections thereof for a period of less than three 
consecutive weeks and allow the balance of the annual leave 
due to an employee in one or two continuous periods, either 
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of which may be in accordance with a roster. In such a case 
the granting and taking of annual leave shall be subject to 
the agreement of the employer and the majority of the 
employees in the business, or a section or sections thereof 
respectively and before asking the employees concerned for 
their agreement, the employer shall advise them of the 
proposed date of the close-down or close-downs and the 
details of the annual leave roster. 

(c) In the event of an employee being employed by an 
employer for portion only of a year, he/she shall only be 
entitled to such leave on full pay as is proportionate to 
his/her length of service during that period with such 
employer. and if such leave is not equal to the leave given 
to the other employees he/she shall not be entitled to work 
or pay whilst the other employees of such employer are on 
leave on full pay. 

(10) Annual leave shall be taken within twelve months of 
being due. 

(11) The provisions of this clause shall not apply to casual 
employees. 

14.-Long Service Leave. 

The Long Service Leave provisions published in volume 
66 of the Western Australian Industrial Gazette at pages 1 
to 4 both inclusive are hereby incorporated in and shall be 
deemed part of this award. 

15.-Maternity Leave. 

(1) Eligibility for Maternity Leave 

An employee who becomes pregnant shall. upon produc
tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her 
confmement. be entitled to maternity leave provided that she 
has had not less than 12 months' continuous service with 
that employer immediately preceding the date upon which 
she proceeds upon such leave. 

For the purposes of this clause: 

(a) An employee shall include a part-time employee 
but shall not include an employee engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof. the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confme
men! and a period of six weeks' compulsory leave 
to be taken immediately following confmement. 

(b) An employee shall. not less than 10 weeks prior 
to the presumed date of confinement, give notice 
in writing to her employer stating the presumed 
date of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confmement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 

Where in the opinion of a duly qualified medical 
practitioner. illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee 
make it inadvisable for the employee to continue at her 
present work, the employee shall. if the employer deems it 
practicable, be transferred to a safe job at the rate and on the 
conditions attaching to that job until the commencement of 
maternity leave. 

If the transfer to a safe job is not practicable. the employee 
may. or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly 
qualified medical practitioner. Such leave shall be treated 
as maternity leave for the purposes of subclauses (7), (8), 
(9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 

(a) Provided the addition does not extend the mater
nity leave beyond 52 weeks. the period may be 
lengthened once only. save with the agreement of 
the employer. by the employee giving not less 
than 14 days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may. with the consent of the 
employer. be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 

(a) Maternity leave. applied for but not commenced. 
shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the birth 
of a living child. it shall be the right of the 
employee to resume work at a time nominated by 
the employer which shall not exceed four weeks 
from the date of notice in writing by the employee 
to the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of an employee not then on 
maternity leave terminates after 28 weeks other 
than by the birth of a living child then: 

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio
ner certifies as necessary before her return to 
work. or 

(ii) for illness other than the normal conse
quences of confmement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave. to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy. she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, provided that the 
aggregate of paid sick leave. special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7). (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the comple
tion of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or. in the case of an employee who was 
transferred to a safe job pursuant to subclause (3) 
of this clause, to the position she held immediately 
before such transfer. 

Where such position no longer exists but there 
are other positions available. for which the 
employee is qualified and the duties of which she 
is capable of performing. she shall be entitled to 
a position as nearly comparable in status and 
salary or wage to that of her fonner position. 
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(7) Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks-

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which she 
is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break: the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any 
purpose of the award. 

(9) Thrmination of Employment 
(a) An employee on maternity leave may terminate 

her employment at any time during the period of 
leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise 
the rights of an employer in relation to termination 
of employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confmn her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior to 
the expiration of her period of maternity leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an employee who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifi

cally engaged as a result of an employee proceed
ing on maternity leave. 

(b) Before an employer engages a replacement em
ployee under this subclause, the employer shall 
inform that person of the temporary nature of the 
employment and of the rights of the employee 
who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or transferred 
in order to replace an employee exercising her 
rights under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
employee who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months' qualifying period. 

16.-Bereavement Leave. 
(1) An employee shall, on the death of the spouse, father, 

mother, brother, sister, child or stepchild, or guardian of 

dependent children of the employees be entitled to leave up 
to and including the day of the funeral of such relation; such 
leave, for a period not exceeding two days in respect of any 
such death shall be without loss of any ordinary pay which 
the employee would have received if he/her had not been on 
such leave. 

(2) The right to such paid leave shall be dependent on 
compliance with the following conditions:-

(a) The employee shall give the employer notice of 
his/her intention to take such leave as soon as 
reasonably practicable after the death of such 
relation, and in respect of a death overseas of a 
prescribed relative, the employee shall provide to 
his/her employer such evidence that he/her is 
attending the funeral. 

(b) Satisfactory evidence of such death shall be 
furnished by the employee to his/her employer. 

(c) The employee shall not be entitled to leave under 
this clause in respect of any period which 
coincides with any other period of leave entitle
ment under this award or otherwise. 

17.-Living Away from Home-Distant Work. 
(1) Where an employee is directed by the employer to 

proceed to work at such a distance that the employee cannot 
return to his/her home at the place of engagement each night 
and the employee does so, the employer shall provide the 
employee with suitable board and lodging or shall pay the 
expenses reasonably incurred by the employee for board and 
lodging. 

(2) The provisions of subclause (1) of this clause do not 
~pply with respect to lll!y period during which the employee 
IS absent from work WIthout reasonable excuse and in such 
a case, where the board and lodging is supplied by the 
employer, the employer may deduct from moneys owing or 
which may become owing to the employee an amount 
equivalent to the value of that board and lodging for the 
period of the absence. 

. (3) ~a) The employer shall pay all reasonable expenses 
mcludmg fares, transport of tools, meals and, if necessary, 
suitable overnight accommodation incurred by an employee 
who is directed by the employer to proceed to work pursuant 
to subclause (1) of this clause and who complies with such 
direction. 

(b) The employee shall be paid at ordinary rate of 
payment for the time up to a maximum of eight hours in any 
o~e d~y incurred in travelling pursuant to the employer's 
direction. 

(4) An employee, to whom the provisions of subclause (1) 
of this clause apply, shall be paid an allowance of $17.50 
for any weekend that the employee returns home from the 
job, but only if-

(a) the employee advises the employer or the em
ployer's agent of the intention no later than the 
Thesday immediately preceding the weekend in 
which the employee so returns; 

(b) the employee is not required for work during that 
weekend; 

(c) the employee returns to the job on the fJrst 
working day following the weekend; and 

(d) the employer does not provide, or offer to provide, 
suitable transport. 

18.-Motor Vehicle Allowances. 
(1) Where an employee is required and authorised to use 

his/her own personal motor vehicle in the course of the 
employee's duties the employee shall be paid an allowance 
not less than that provided for in the table set out hereunder. 
Notwithstanding anything contained in this subclause the 
employer and the employee may make any other arrange
ment as to car allowance not less favourable to the 
employee. 

(2) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
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rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(3) A year, for the purpose of this clause, shall commence 
on the 1st day of July and end on the 30th day of June next 
following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business 

Area and Details Engine Disp1acement 
(in cubic centimetres) 

Rate per kilometre (Cents) Over 1600 cc l600cc 
2600 cc -2600 cc & Under 

$ $ $ 
Metropolitan Area 41.0 35.8 31.2 
South West Land Division 42.0 36.6 31.9 
North of 23.5' South Latitude 46.5 40.9 35.8 
Rest of the State 43.8 38.2 33.3 
Motor Cycle (in all areas) 14.3c per kilometre. 

(4) "Metropolitan Area" means that area within a radius 
of fifty kilometres from the Perth Railway Station. 

"South West Land Division" means the South West 
Land Division as defmed by Section 28 of the Land Act 
1933-1971 excluding the area contained within the Metro
politan Area. 

19.-Location Allowances. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Thwn 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfmch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Karnbalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Leannonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 

Per Week 
$ 
14.20 
36.70 
13.90 
23.90 

5.80 
22.50 
6.80 

11.50 
24.80 
5.80 

14.40 
19.50 
11.50 
23.50 

4.40 
15.80 
20.20 
28.30 
13.10 
32.10 

4.80 
5.80 
5.80 

23.10 
24.80 

6.80 
36.70 
14.30 
20.20 
14.20 
14.30 
14.90 
34.90 
12.40 
15.40 
15.40 
13.60 
11.90 
34.80 
23.90 
18.30 
18.10 
19.40 
7.60 

Thwn 

Roebourne 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Thlfer 
Thutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

Per Week 
$ 

26.50 
14.20 
11.50 
13.10 
6.80 

32.50 
14.20 
18.10 
22.90 
22.30 
14.50 
30.90 
34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 

(a) is provided with board and lodging by his/her 
employer, free of charge; 

or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (I) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week: is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 

(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 

(ii) a child where there is no spouse or defacto 
spouse; 

who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
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which is less than the location allowance pre
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

20.-Payment of Wages. 

(1) Wages shall be paid either weeldy or fortnightly by 
cheque, direct transfer or cash at the employer's discretion 
following consultation with employees. 

(2) No deductions shall be made from an employee's 
wage unless the employee has agreed to such deduction in 
writing or the deduction is authorised by the Award. 

21.-Time and Wages Record. 
Each employer bound by the Award shall maintain a full 

time and wages record for each employee, from which can 
be readily ascertained the following: 

(a) The name of each employee. 

(b) The hours worked by each employee each day. 

(c) The gross amount of wages and allowances paid. 

(d) The amount of each deduction made and the 
nature thereof including taxation deductions. 

(e) The nett amount of wages and allowances paid. 
(t) The period of time, if any which an employee 

spends away from his/her usual place of work to 
work on site on construction work and the amount 
of construction allowance paid in accordance with 
subclause 6(4) Wages to the employee in respect 
thereof. 

22.-Posting of Award and Union Notices. 

(1) A copy of this award if supplied by the union shall 
be exhibited by each employer on its business premises in 
such a place where it may be conveniently and readily seen 
by each employee. 

(2) The Secretary of the Union, or any other duly 
accredited representative of the union, shall be permitted to 
post notices relating to union business in such a place where 
it may be conveniently and readily seen by each employee. 

23.-Interviews. 

An accredited representative of the Union shall be entitled 
to enter the business premises of the employer and interview 
an employee subject to the following: 

(a) On arrival at the workplace the representative 
shall seek permission to enter the premises from 

the employer or the senior representative of the 
employer. 

(b) Agreement between the representative and the 
employer shall be sought as to where and subject 
to what conditions the employee may be inter
viewed or work inspected. 

24.-Board of Reference. 

(1) The Commission hereby appoints for the purpose of 
this Award, a Board of Reference consisting of a Chairper
son and two other members who shall be appointed pursuant 
to regulation 25 of the Industrial Relations Commission 
Regulations 1985. 

(2) The Board of Reference is hereby assigned the 
function of determining any dispute between the parties in 
relation to any matter which under this Award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

25.-Copyright. 

The parties may agree matters relating to Copyright in 
accordance with the provisions of the Copyright Act 1968. 

26.-Disputes Settlement Procedure. 

(1) Subject to the provisions of the Industrial Relations 
Act 1979 (as amended) and the Occupational Health, Safety 
and Welfare Act 1984 (as amended) any grievance, 
complaint, claim or dispute, or any matter which is likely 
to result in a dispute, between an employer and the union 
or an employer and employees, shall be settled in 
accordance with the procedures set out herein. 

(2) Where the matter is raised by the employee(s), the 
following steps shall be observed: 

(a) The employee(s) concerned shall discuss the 
matter with the immediate supervisor and if the 
matter cannot be resolved at this level the 
supervisor shall, within 3 days, refer the matter to 
a more senior officer nominated by the employer 
and the employee(s) shall be advised accordingly. 

(b) The senior officer shall, if able, answer the matter 
raised within 3 days of it being referred and, if not 
so able, shall refer the matter to the employer for 
attention and the employee(s) shall be advised 
accordingly. 

(c) (i) If the matter has been referred in accordance 
with paragraph (b) above, the employee(s) or 
the shop steward shall notify the union so that 
the union may have the opportunity of 
discussing the matter with the employer. 

(ii) The employer shall, as soon as practicable 
after considering the matter before it, advise 
the employee(s) or, where necessary the 
union of its decision, provided that such 
advice shall be given within 1 week of the 
matter being referred to the employer unless 
a longer time period is agreed between the 
parties to the dispute. If a longer time period 
is agreed the union is to be notified. 

(d) Should the matter remain in dispute after the 
above processes have been exhausted either party 
may refer the matter to the Commission. 

(3) Nothing in this clause shall limit the right of an 
individual employee to seek advice from, or be represented 
by, a shop steward or an appropriate union representative. 

(4) The settlement procedures provided by this clause 
shall be applied to all manner of disputes referred to in 
subclause (1) hereof, and no party, or individual, or group 
of individuals, shall commence any other action, of 
whatever kind, which may frustrate a settlement in 
accordance with these procedures and work shall continue 
while the matters in dispute are being dealt with in 
accordance with this clause. Observance of these procedures 
shall in no way prejudice the right of any party, or 
individual, in dispute to refer the matter for resolution by the 
Commission. 
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27.-Liberty. 

Liberty is reserved for the Union to apply to vary the 
Award with respect to: 

(1) Distant Work Provisions 

(2) Superannuation 

Schedule of Respondents. 
Thwn of Narrogin 
Avon Valley Arts Society 

BAG, SACK AND TEXTILE AWARD 
No. 3 of 1960. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 22nd day of December, 1994. 

J. CARRIGG, 
Registrar. 

Bag, Sack and Thxtile Award 

Award No. 3 of 1960. 

I.-Title. 

This award shall be known as the "Bag, Sack and Thxtile 
Award", as amended and consolidated and replaces Award 
No. 37 of 1951, as amended. 

lA.-State Wage Principles December 1993. 
It is a condition of this aWard/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement. 

1. Title 
lA. State Wage Principles December 1993 

2. Arrangement 
3. Scope 
4. Area 
5. Thrm 
6. Hours 
7. Overtime 
8. Holidays 

8A. Annual Leave 
9. Absence through Sickness 

10. Time and Wages Record 
11. Contract of Service 
12. Meal Money 
13. Right of Entry 
14. Board of Reference 
15. Under-rate Workers 
16. Junior Workers 
17. Mixed Functions 
18. Shift Work 
19. Break-downs 
20. Casual Workers 
21. Posting of Awards and Union Notices 
22. Rest Period 
23. Extra Rates 
24. Apprentices 
25. Wages 
26. Long Service Leave 
27. Definitions 
28. Bereavement Leave 

29. First Aid 
30. Maternity Leave 
31. No Reduction 
32. Payment of Wages-"38 Hour Week" 
33. Higher Duties Allowance 
34. Superannuation 
35. Award Modernisation and Enterprise Consulta

tion 

Schedule A-Parties to the Award 
Schedule B-Respondents 

3.-Scope. 

This award shall apply to all workers who are employed 
in the manufacture of jute, hessian, calico and stockinette 
bags, water bags, tents, tarpaulins, blinds and covers: 
Provided that it shall not apply to workers who are at present 
provided for in any award of the Court of Arbitration of 
Western Australia or in any Industrial Agreement registered 
in accordance with the Industrial Arbitration Act 1912. 

4.-Area. 
This award shall apply over the area comprised within a 

radius of twenty-four (24) kilometres from the General Post 
Office, Perth. 

5.-Thrm. 

The term of this award shall be for a period of three (3) 
years from the beginning of the fIrst pay period commencing 
after the date hereof. (This award was delivered on 4th 
November, 1960) 

6.-Hours. 

Section A-Hours: 

(1) (a) The provisions of this clause apply to all workers 
to whom this award applies. 

(b) Subject to the provisions of this clause the ordinary 
hours of work shall be an average of 38 per week to be 
worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday, inclusive, and 
except in the case of shift workers, shall be worked between 
the hours of 6.00 a.m. and 6.00 p.m. Provided that the spread 
of hours may be altered by agreement between the employer 
and the majority of workers in the plant or section or 
sections concerned. 

(d) Where an ordinary shift or shift worker fmishes not 
later than 8.00 a.m. on Saturday, such hours on the Saturday 
shall be deemed to be ordinary hours of employment and 
shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed ten hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
workers in the plant or section or sections concerned. 

(f) The ordinary hours of work shall be consecutive except 
for the meal interval as prescribed in subclause (g) hereof. 

(g) A meal break of a period agreed upon between the 
majority of the workers and the employer at each factory 
shall be allowed between the hours of 11.00 a.m. and 
2.00 p.m. on Monday to Friday inclusive. In default of such 
agreement the meal break shall be not more than one hour 
and not less than 30 minutes to be taken within the 
aforementioned period. 
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(h) Nothing in this clause shall be construed to prevent 
the employer and the majority of employees affected in a 
workplace or part thereof reaching an agreement to operate 
any method of working a 38 hour week provided that 
agreement is reached in accordance with the following 
procedure: 

(i) the Union will be notified in writing of the 
proposed variations prior to any change taking 
place; 

(ii) the proposed variations for each workplace or part 
thereof shall be explained to the employees 
concerned and written notification of proposals 
will be placed on the notice board at the worksite; 

(iii) the parties will then consult with each other on the 
changes with a view to reaching agreement; 

(iv) where the majority of Union members do not 
support the agreement then the issues will be 
referred to the Western Australian Industrial 
Relations Commission for conciliation and, if 
necessary, arbitration. 

Section B-Implementation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the method 

of implementation of the 38 hour week may be anyone of 
the following: 

(a) by workers working less than eight ordinary hours 
each day; or 

(b) by workers working less than eight ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all workers will be off duty during a 
particular work cycle; or 

(d) by rostering workers off duty on various days of 
the week during a particular work cycle so that 
each worker has one day of ordinary hours off duty 
during that cycle. 

(e) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub
clause (1) of Clause 8.-Holidays of this award. 

(2) In each plant an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the workers concerned, 
the objective being to reach agreement on the method of 
implementation prior to 1/10/84. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the State Secretary 
of the Union (or Unions) concerned or his deputy, 
at which level a conference of the parties shall be 
convened without delay. 

(c) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of workers in 
the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in subclause (6) hereof, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, a worker in accordance with paragraphs (c) and (d) 
of subclause (1) hereof, is entitled to a day off duty during 
his work cycle, such worker shall be advised by the 
employer at least four weeks in advance of the day he is to 
take off duty. 

(6) (a) An employer, with the agreement of the majority 
of workers concerned, may substitute the day a worker is to 
take off in accordance with paragraphs (c) and (d) of 
subclause (1) hereof, for another day in the case of a 
breakdown in machinery or a failure or shortage of electric 

power or to meet the requirements of the business in the 
event of rush orders or some other emergency situation. 

(b) An employer and worker may by agreement substitute 
the day the worker is to take off for another day. 

(c) Where Rostered Days Off are allowed to accumulate, 
the employer may require that they be taken within 12 
months of the employee becoming entitled to an ROO. 
Section C-Procedures for In-Plant Discussions: 

(1) Procedures shall be established for in-plant discus
sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with Sections 
A-Hours and B-Implementation of 38 Hour Week of this 
clause and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
1/10/84. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
workers, including the overcoming of language difficulties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the flfSt instances or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed in 
subclause (3) of Section B of this clause. 
Section D-Hours Transition Provision: 

(1) The concept of a 38 hour week shall operate from 
1/8/84. However, in recognition of the difficulties associated 
with its introduction an employer may implement the 38 
hour week after that date provided that such implementation 
shall occur no later than 1/10/84. 

(2) Where an employer implements the 38 hour week at 
a date later than 1/8/84 an employee shall become entitled 
to a payment at the date of implementation which shall 
accrue at the rate of two ordinary hours' pay for each week 
of 40 ordinary hours that is worked after 1/8/84. Provided 
that in any such week where less than 40 ordinary hours are 
worked then the rate of two ordinary hours' pay shall be 
reduced proportionately except where a worker is absent 
from duty in a circumstance that entitles him to payment for 
the absence pursuant to other provisions of this award. 

7.-Overtime. 
(1) The provisions of this clause shall apply to all 

workers. 

(2) (a) An employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirement. 

(b) No Union or Association party to this award, or 
worker or workers covered by this award, shall in any way, 
whether directly or indirectly, be a party to or concerned in 
any ban, limitation, or restriction upon the working of 
overtime in accordance with the requirements of this 
subclause. 

(3) (a) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one-half for the flfSt two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work fIxed in an establishment in 
accordance with Sections A-Hours, B-Implementation of 
38 Hour Week and C-Procedures for In-Plant Discussions 
of Clause 6-Hours of this award. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double 
time. 
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(ii) Work done on any day prescribed as a holiday 
under this award shall be paid for at the rate of 
double time and one-half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one-half for the first two hours 
and double time thereafter but this paragraph does not apply 
in a case to which paragraph (d) of subclause (1) of Section 
A-Hours of Clause 6-Hours of this award applies. 

(d) In computing overtime each day shall stand alone. 
(e) Overtime on shift work shall be based on the rate 

payable for shift work. 
(1) A worker who is recalled to work shall be paid for a 

minimum of three hours at overtime rates. 
(4) (a) By agreement between the employee and employer 

time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked unless 
otherwise agreed between the employee and employer 
concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 

S.-Holidays. 
(1) The following days, or the days observed in lieu, shall 

subject to clause 6 hereof, be allowed as holidays without 
deduction of pay, namely-New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, State 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of any 
of the days named in the subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed, in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(4) All time worked on any day prescribed as a holiday 
in subclause (1) hereof shall be paid for at the rate of double 
time and a half. 

(5) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

SA.-Annuall.eave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months' continuous 
service with such employer. 

(2) A worker before going on leave shall be paid the 
wages he would have received in respect of the ordinary 
time he would have worked had he not been on leave during 
the relevant period. 

(3) (a) In addition to his payment for annual leave a 
worker shall receive a loading of 17.5 percent calculated on 
his ordinary rate of wage. Provided that where the worker 
would have received any additional rates for the work 
performed in ordinary hours, as prescribed by this award, 
had he not been on leave during the relevant period and such 
additional rates would have entitled him to a greater amount 
than the loading of 17.5 percent, then such additional rates 
shall be added to his ordinary wage in lieu of the 17.5 
percent loading. Provided further, that if the additional rates 
would have entitled him to a lesser amount than the loading 
of 17.5 percent, then such loading of 17.5 percent shall be 

added to his ordinary rate of wage in lieu of the additional 
rates. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(4) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary day 
for each such holiday observed as aforesaid. 

(5) If, after one month's continuous service in any 
qualifying period a worker lawfully leaves his employment 
or his employment is terminated by his employer through 
no fault of the worker, the worker shall-

(a) if such termination occurs before 1/8/84 be paid 
3.08 hours' pay at the rate of wage prescribed by 
subclause (1) of this clause, divided by forty, in 
respect of each completed week of continuous 
service; or 

(b) if termination occurs on or after 1/8/84 be paid 
2.923 hours' pay at the rate of wage prescribed by 
subclause (1) of this clause, divided by thirty-eight 
in respect of each complete week of continuous 
service. 

(6) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick pay 
or time spent on holidays, annual leave or long service leave 
as prescribed by this award shall not count for the purpose 
of determining his right to annual leave. 

(7) (a) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(b) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled, 
subject to subclause (5) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 

(8) In special circumstances and by mutual consent of the 
employer, the worker and the Union concerned, annual leave 
may be taken in not more than two periods. 

(9) A worker whose employment terminates after he has 
completed a 12 monthly qualifying period and who has not 
been allowed the leave prescribed under this clause in 
respect of that qualifying period shall be given payment as 
prescribed in subclause (2) and (3) of this clause in lieu of 
that leave or, in lieu of so much of that leave as has not been 
allowed unless-

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(10) The provisions of this clause do not apply to casual 
workers. 

(11) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(12) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 

9.-Absence Through Sickness. 

(1) (a) A worker who is unable to attend or remain at his 
place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 

(i) Worker who actually works 38 ordinary hours 
each week: 



248 WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 75 W.A.I.G. 

A worker whose ordinary hours of work are 
arranged in accordance with paragraph (a) or (b) 
of subclause (1) of Section B-Implementation of 
38 Hour Week of Clause 6.-Hours so that he 
actually works 38 ordinary hours each week shall 
be entitled to payment during such absence for the 
actual ordinary hours absent. 

(ii) Worker who works an average of 38 ordinary 
hours each week: 

A worker whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B-Implementation of 
38 Hour Week of Clause 6.-Hours so that he 
works an average of 38 ordinary hours each week 
during a particular work cycle shall be entitled to 
pay during such absence calculated as follows: 

duration of absence appropriate weekly rate 

ordinary hours nonnally 5 
worked that day 

A worker shall not be entitled to claim payment 
for personal ill health or injury nor will his sick 
leave entitlement be reduced if such ill health or 
injury occurs on the week day he is to take off duty 
in accordance with paragraph (c) or (d) of 
subclause (1) of Section B-Implementation of 38 
Hour Week of Clause 6.-Hours. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause a worker may adopt an alternative method of 
payment of sick leave entitlements where the employer and 
the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of l/6th 
of a week for each completed month of service with the 
employer. 

(d) If in the first or successive years of service with the 
employer a worker is absent on the grounds of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service or at the time the worker's services terminate 
if before the end of that year of service, to the extent that 
the worker has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in anyone year of service. 

(3) Th be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. 

Where practicable notification of absence due to sickness 
is to be given no later than two hours after the normal start 
time. In the case of shift workers, where practicable, the 
notification is to be given prior to the start of normal shift 
hours. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require, provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year, 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 

personal ill health or injury during the time when he is 
absent on annual leave and the worker may apply for, and 
the employer shall grant, paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confmed to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confmed. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker, or 
failing agreement, shall be added to the worker's next period 
of annual leave, or if termination occurs before then, be paid 
for in accordance with the provisions of Clause 8A.
Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 8A.-Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 63 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

lO.-Time and Wages Record. 
(1) The employer shall keep or cause to be kept a record 

wherein shall be entered-
(a) the name of each worker; 
(b) the nature of his employment; 
(c) the total hours worked each day; 
(d) the wages and overtime (if any) received therefor; 

(e) the age of each junior worker. 
(2) The employer shall be responsible for the proper 

posting of the record each week, which shall be signed 
weekly only if correct, by the worker. Such record shall be 
open for inspection at the factory office by a duly accredited 
representative of the Union during working hours. 

11.-Contract of Service. 
(1) Except as provided for in subclause (5) of this clause 

on the frrst day of engagement an employee shall be notified 
by the employer or by the employer's representative, 
whether the duration of his/her employment is expected to 
exceed one month and, if the employee is hired as a casual 
employee he/she shall be advised accordingly. 

(2) (a) (i) The period of notice of termination in the 
case of a casual employee shall be one hour. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 249 

(ii) If the required notice of tennination is not 
given, one hour's wages shall be paid by the 
employer or forfeited by the employee. 

(b) An employee shall, for the purpose of this award, 
be deemed to be a casual employee: 

(i) if the expected duration of the employment 
is less than one month; or 

(ii) if the notification referred to in subclause (1) 
of this clause is not given and the employee 
is dismissed, through no fault of his own, 
within one month of commencing employ
ment. 

(3) Except as provided for in subclause (S) of this clause 
and except for a casual employee, a week's notice shall be 
given on either side or in lieu of notice, by the payment or 
forfeiture, to tenninate the employment of a weeldy hand. 

(4) Provided this shall not affect the right of an employer 
to dismiss a worker without notice for misconduct, in which 
case wages shall be paid up to the tim..: of dismissal. 

(S) The employer may engage an employee on a 
probationary period for not longer than three months during 
which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(6) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

I2.-Meal Money. 
A worker required to work overtime for more than two 

hours without being notified on the previous day or earlier 
that he will be so required to work, shall be supplied with 
a meal by his employer or paid $S.6O for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he has notified the workers concerned on the 
previous day or earlier, that such second or subsequent meal 
will also be required, provide such meals or pay an amount 
of $4.90 for each second or subsequent meal. 

No such payments need be made to workers living in the 
same locality as their workshops who can reasonably return 
home for such meals. 

If a worker in consequence of receiving such notice has 
provided himself with a meal or meals and is not required 
to work overtime, or is required to work less overtime than 
notified, he shall be paid the amount prescribed in respect 
of the meals not then required. 

l3.-Right of Entry. 
(1) Accredited representatives of the Union shall be 

pennitted to interview the workers on the business premises 
of the employer during non-working times or meal breaks. 

(2) In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Court and which involves the 
inspection of workers or of machines in the process of 
production, such union representatives shall have the right 
of entry into the factory at any time during which the 
workers or machines concerned are working, but this 
pennission shall not be exercised without the consent of the 
employer more than once in anyone week. 

(3) Provided that the duly accredited representative shall 
notify the employer beforehand of his intention to exercise 
his rights under this clause. 

I4.-Board of Reference. 
(1) The Court may appoint for the purpose of this Award 

a Board or Boards of Reference. Each Board shall consist 
of a chairman and two (2) other representatives, one to be 
nominated by each of the parties. 

There are assigned to each such Board in the event of no 
agreement being arrived at between the parties to the award, 
the functions of-

(i) adjusting any matters of difference which may 
arise between the parties from time to time except 

such as involve interpretations of the provisions 
of the Award or any of them; 

(ii) deciding any other matters that the Court may 
refer to such Board from time to time. 

(2) An appeal shall lie from any decision of such Board 
in the manner and subject to the conditions prescribed in the 
Industrial Arbitration Act 1912 which for this purpose are 
embodied in the Award. 

IS.-Under Rate Workers. 

(1) Any worker who by reason of old age or infinnity is 
unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the worker shall be entitled 
to work for and be paid the proposed lesser rate. 

16.-Junior Workers. 

(1) Upon being engaged a junior worker shall establish 
his full name and date of birth by the production of a record 
of his registration of birth or by such other means as are 
satisfactory to the employer. 

(2) Proportion-

(i) Subject to the following paragraphs the proportion 
of junior male employees to adult male employees 
employed under classification (b) of the wages 
schedule shall be not more than one junior to every 
three adult male employees, and the proportion of 
junior females to adult females shall be not more 
than two junior females to every one adult female 
employed. 

(ii) The foregoing shall not necessitate the dismissal 
of any person employed at the date of this Order, 
and it shall not constitute a breech of this 
provision if the retaining of existing staff does not 
confonn to the aforesaid proportion. 

(iii) It shall not constitute a breach of paragraph (1) 
hereof if the employer can establish that he is not 
able to obtain the services of suitable adult labour. 

17.-Mixed Functions. 

A worker engaged for more than two hours of one day or 
shift on duties carrying a higher rate than his ordinary 
classification shall be paid the higher rate for such day or 
shift If employed for less than two hours of one day or shift 
he shall be paid the higher rate for the time so worked. 

18.-Shift Work. 

(1) The provisions of this clause apply to all workers 
engaged on shift work. 

(2) An employer may, if he so desires, work his 
establishment on shifts, but before doing so, shall give 
notice of his intention to the Union and of the intended 
starting and finishing times of ordinary working hours of the 
respective shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then the workers employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(4) Where a shift commences at or after 11.00 p.m. then 
the whole shift shall be paid for at the rate which applies to 
the major portion of the shift. 
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(5) A shift worker when on afternoon or night shift shall 
be paid per shift of eight hours, a loading at the rate of 15 
percent in addition to his ordinary rate prescribed by this 
award. 

(6) When work is perfonned on any shift other than day 
shift the ordinary working hours prescribed by Clause 
6.-Hours, of this award shall be inclusive of a paid meal 
interval of 20 minutes. 

19.-Breakdowns. 

The employer shall be entitled to deduct payment for any 
day or portion of a day upon which the worker cannot be 
usefully employed, because of any strike by the Union or 
Unions affIliated with it or by any other association or union 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

20.-Casual Workers. 

Any worker employed as a casual worker, in accordance 
with Clause 11.-Contract of Service of this award shall 
receive twenty per cent in addition to the rate specified for 
the class of work perfonned. 

21.-Posting of Award and Union Notices. 

Every employer shall allow Union Notices, except those 
which on reasonable grounds he considers objectionable, 
and a copy of this Award to be posted up by the Union in 
a place accessible to the workers and approved by the 
employer. 

22.-Rest Period. 

A rest period of ten (10) minutes between 10 a.m. and 
10.15 a.m., each day shall be given to all workers without 
deduction of pay. 

23.-Extra Rates. 

Any worker required to repair canvas goods of all 
descriptions which are of an unusually dirty or offensive 
nature shall be paid 24 cents per hour in addition to the 
ordinary rate. 

24.-Apprentices. 

Apprentices may be taken in the ratio of one apprentice 
for every two or fraction of two (the fraction being not less 
than one) tradespersons and shall not be taken in excess of 
that ratio unless-

(a) the Union so agrees, or 

(b) the W.A. Industrial Commission so detennines. 

25.-Wages. 

(1) The mmunum weekly rate of wage payable to 
employees covered by this award shall be the base rate plus 
the Arbitrated Safety Net Adjustment (ASNA) Payment 
expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

Tradespersons 

Canvas and Vinyl 397.60 8.00 405.60 
Fabricator 

Other Classifications 

(a) B~g. and sa?k. re- 339.70 8.00 347.70 
pamng machinIst 

(b) Labourers in bag 331.50 8.00 339.50 
and sack repairing 
sections 

(c) Bag-making ma- 336.50 8.00 344.50 
chinist 

(d) Sailmaker (as de- 369.80 8.00 377.80 
fmed) 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

(e) Manufacture and/or 
repair of sails and 
ship's gear (includ
ing nets, fenders 
and rigging) and 
other articles that 
require the hand 
sewing of incom
plete ropes by use 
of palm and needle: 
First six months of 346.80 
employment on 
such work 
Between six and 349.40 
twelve months of 
employment on 
such work 
After twelve 354.10 
months of employ-
ment on such work 

(f) Manufacture and/or 
repair of canvas 
goods of all de
scription covered 
by this award in
cluding plastic sub
stitutes for canvas: 
First six months of 339.90 
employment on 
such work 
Between six and 342.60 
twelve months of 
employment on 
such work 
After twelve 347.50 
months of employ-
ment on such work 

(g) Sewing machinist, 
cutter or repairer of 
canvas: 
First six months of 339.90 
employment on 
such work 
Between six and 342.60 
twelve months of 
employment on 
such work 
After twelve 347.50 
months of employ-
menton such work 

(h) Sewing Machinist 
(bag) 
First six months of 339.90 
employment on 
such work 

8.00 354.80 

8.00 357.40 

8.00 362.10 

8.00 347.90 

8.00 350.60 

8.00 355.50 

8.00 347.90 

8.00 350.60 

8.00 355.50 

8.00 347.90 

Thereafter 342.60 8.00 350.60 
(i) All Others 342.70 8.00 350.70 

(2) Junior Employees: Junior employees shall receive the 
prescribed percentage of the "All Others" rate per week. 

16 years of age and under 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

% 
50 
60 
70 
80 
90 

(3) Apprentices-(Percent of the "Tradespersons" rate 
per week) 

(a) Four-Year Thnn 
First year 
Second year 
Third year 
Fourth year 

% 
42 
55 
75 
88 
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(b) Three and a Half-Year Thnn 

First six months 
Next year 
Next year 
Final year 

(c) Three-Year 'Thrm 
First year 
Second year 
Third year 

(4) Minimum Wage: 

% 
42 
55 
75 
88 

% 
55 
75 
88 

Notwithstanding the provisions of this award, no em
ployee (including an apprentice), 21 years of age or over, 
shall be paid less than $275.50 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed 
by this award, but that minimum rate of pay does not apply 
where the ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$275.50 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

(5) Leading Hands: Any employee placed by the 
employer in charge of other employees shall be paid the 
following rates in addition to their ordinary rate of wage: 

In charge of 1-5 employees 
In charge of 6-10 employees 
In charge of 11 or more employees 

(6) Tool Allowance: 

Per Week 
$ 
16.50 
25.40 
32.70 

(a) Where an employer does not provide a tradesman 
or an apprentice with the tools ordinarily required 
by that tradesman or apprentice in the perform
ance of their work as a tradesman or apprentice the 
employer shall pay tool allowance of: 

(i) $8.61 per week to such tradesman; or 

(ii) in the case of an apprentice a percentage of 
$8.60 being the percentage which appears 
against his/her year of apprenticeship in 
subclause (4) of this clause. 

For the purpose of such tradesman or apprentice 
supplying and maintaining tools ordinarily re
quired in the performance of his/her work as a 
tradesman or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of the ordinary weekly wage prescribed in this 
clause. 

(c) An employer shall provide for the use of trade
spersons or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A trades person or apprentice shall replace or pay 
for any tools supplied by their employer if lost 
through their own negligence. 

26.-Long Service Leave. 
The long service leave provisions set out in Volume 59 

of the "Western Australian Industrial Gazette" at pages 1 
to 6 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

27.-Definitions. 
"Sailmaker" means a person who is required to and is 

capable of designing and making sails. He must be capable 
of performing all of the following functions: 

(a) Laying out and cutting of the sails. 

(b) Supervise the joining and assembling of the sail, 
including the positioning of the batten pockets and 
cuts the flow to luff and leech of sail. 

(c) Supervise and/or perform the work of "ticking" 
ropes to surround the sail. 

(d) Supervise the "hand fmisbing" of the sail and be 
responsible for the fmal cut of the sail and will 
modify the sail if necessary. 

"Tradesperson" means 
(a) a person who has satisfactorily completed a 

recognised apprenticeship, or 
(b) a person who works as a tradesman and is 

responsible for the supervision of an apprentice, 
or 

(c) a person who has performed the work of a 
tradesperson for six or more years. 

28.-Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, father
in-law, mother, mother-in-law, brother, sister, child or 
stepchild be entitled on notice, to leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the worker in two ordinary 
working days. Proof of such death shall be furnished by the 
worker to the satisfaction of his employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster or on long service leave, annual leave, sick 
leave, workers' compensation, leave without payor on a 
public holiday. 

29.-First Aid. 
Adequate first aid equipment shall be provided in all 

establishments. 

30.-Maternity Leave. 
(1) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confmement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confme
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confmement, give notice in 
writing to her employer stating the presumed date 
of confmement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
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hereof if such failure is occasioned by the 
confmement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the mater

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse
quences of confmement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 

transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing. she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. . 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Thrmination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confmn her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wages 
to that of her former position. 

(11) Replacement workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a workers proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 
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(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months qualifying period. 

31.-No Reduction. 

Nothing contained in this award shall entitle an employer 
to reduce the wage of any employee who at 28th April, 1983, 
is being paid a higher rate of wage than the minimum for 
his or her class of work. 

32.-Payment of Wages-38 Hour Week. 

(1) Each worker shall be paid the appropriate rate shown 
in Clause 25.-Wages of this award. Subject to subclause 
(2) of this clause payment shall be pro rata where less than 
the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by a worker, wages shall be paid as follows: 

(a) Actual 38 ordinary hours: 

In the case of a worker whose ordinary hours 
of work are arranged in accordance with para
graphs (a) or (b) of subclause (1) of Section 
B-Implementation of 38 Hour Week of Clause 
6.-Hours so that he works 38 ordinary hours each 
week, wages shall be paid weekly or fortnightly 
according to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 ordinary hours: 

Subject to subclauses (3) and (4) hereof, in the 
case of a worker whose ordinary hours of work are 
arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B-Implementation of 
38 Hour Week of Clause 6.-Hours so that he 
works an average of 38 ordinary hours each week 
during a particular work cycle, wages shall be paid 
weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be 
worked in any particular week of the work cycle. 

SPECIAL NOTE-EXPLANATION OF AVERAGING 
SYSlEM: 

As provided in paragraph (b) of this subclause a worker 
whose ordinary hours may be more or less than 38 in any 
particular week of a work cycle, is to be paid his wages on 
the basis of an average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B-Implementation of 38 Hour Week of 
Clause 6.-Hours in subclause (1) paragraphs (c) 
and (d) provides that in implementing a 38 hour 
week the ordinary hours of a worker may be 
arranged so that he is entitled to a day off, on a 
fIxed day or rostered day basis, during each work 
cycle. It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give a worker a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the workers' ordinary hours were arranged 
on the basis that for three of the four weeks he 
worked 40 ordinary hours each week and in the 
fourth week he worked 32 ordinary hours. That is, 
he would work for eight ordinary hours each day, 
Monday to Friday inclusive for three weeks and 
eight ordinary hours on four days only in the 
fourth week-a total of 19 days during the work 
cycle. 

(iii) In such case the averaging system applies and the 
weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classifIcation in Clause 25.-Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be seven hours 36 
minutes. This 'credit' is carried forward so that in 
the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
eight ordinary hours he accrues a 'credit' of 24 
minutes (0.4 hours). The maximum 'credit' the 
employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of seven hours 
36 minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a 'credit' for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty: 

(a) An employee whose ordinary hours are arranged 
in accordance with paragraphs (c) or (d) of 
subclause (1) of Section B-Implementation of 38 
Hour Week of Clause 6.-Hours and who is paid 
wages in accordance with paragraph (a) of 
subclause (2) hereof and is absent from duty (other 
than on annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement leave) 
shall, for each day he is so absent, lose average 
pay for that day calculated by dividing his average 
weekly wage rate by 5. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by 8. 

(b) Provided that when such an employee is absent 
from duty for a whole day he will not accrue a 
'credit' because he would not have worked 
ordinary hours that day in excess of seven hours 
and 36 minutes for which he would otherwise 
have been paid. Consequently, during the week of 
the work cycle he is to work less than 38 ordinary 
hours he will not be entitled to average pay for that 
week. In that week, the average pay will be 
reduced by the amount of the 'credit' he does not 
accrue for each whole day during the work cycle 
he is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 

lbtal of 'credits' not 
accrued during cycle 

EXAMPLES: 

x 
average weeldy pay 

38 

(An employee's ordinary hours are arranged so that he 
works eight ordinary hours on fIve days of each week for 
three weeks and eight ordinary hours on four days of the 
fourth week). 
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1. Employee takes one day off without authorisation in 
fIrst week of cycle. 

Week of 
Cycle 

1st week 

Payment 

= average weekly pay 
less one day's pay (ie. l/5th) 

2nd and 3rd = average weekly pay each week 
weeks 
4th week = average pay less credit not accrued on 

day of absence 
= average pay 

less 0.4 hours x average weekly pay 

38 

2. Employee takes each of the four days off without 
authorisation in the 4th week. 

Week of Payment 
Cycle 
1st, 2nd and = average pay each week 
3rd weeks 
4th week = average pay less 4/5ths of average pay 

for the four days absent less total of 
credits not accrued that week 

= 1/5th average pay 
less 4 x 0.4 hours x average weekly pay 

38 

= 1/5th average pay 
less 1.6 hours x average weekly pay 

38 

(4) Alternative Method of Payment 

An alternative method of paying wages to that prescribed 
by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding With Pay Day 

In the event that an employee, by virtue of the 
arrangement of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) The employee may be paid his/her wages by cheque 
or into his/her bank account Where the employee is paid 
wages by electronic funds transfer then the employer, in 
agreement with the employees concerned and the Union, 
may specify a limited number of sources into which the 
funds may be transferred. 

(7) Thrmination of Employment 

An employee who lawfulIy leaves his employment or is 
dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B-Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him during the work cycle in which his 
employment is terminated, the wages due to that employee 
shall include a total of credits accrued during the work cycle 
as detailed in the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 

Where an employee requests his employer to state in 
writing with respect to each week's wages the amount of 
wages to which he is entitled, the amount of deductions 

made therefrom, the net amount being paid to him, and the 
number of hours worked, the employer shall do so not less 
than two hours before the employee is paid. 

(9) Calculation of Hourly Rate 

Except as provided in subclause (3) of this clause the 
ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) No deduction shall be made from an employee's 
wages unless the worker had authorised such deduction in 
writing. 

33.-Higher Duties Allowance. 

(1) A worker who performs duties which carry a higher 
minimum rate than that which such worker usually performs 
shall be entitled to the higher minimum rate while so 
employed. 

(2) Where such worker is engaged in the higher grade of 
work for more than two hours in anyone day, the worker 
shall be paid the higher rate for the whole day. 

34.-Superannuation. 

(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 

(ii) an exempted Fund allowed by subclause (4) 
of this clause. 

(b) Except where the Trust Deed provides otherwise 
employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 

(a) Contributions in accordance with subclause (1)
Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(H) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
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fonn the employer shall be under no obliga
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application fonn, notwith
standing a previous failure to return such 
fonn or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application fonn. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (1 )-Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Defmitions: 

., Approved Fund' , shall mean any Fund which 
complies with the Australian Govemment's Oper
ational Standards for Occupational Superannua
tion. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 

Exemptions from the requirements of this clause shall 
apply to an employer who at the date of this Order: 

(a) was contributing to a Superannuation Fund, in 
accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis
pute. 

(5) Operative Date: 

This clause shall operate from the beginning of the first 
pay period commencing on or after the 1st day ofJuly, 1989. 

(6) Letter of Denial: 

The letter of denial shall be in the following fonn: 

"To (employer) 

I have received an application for membership of the 
non-contributory Superannuation Fund and understand: 

(1) that should I sign such fonn you will make 
contributions on my behalf; and 

(2) that I am not required to make contributions 
of my own; and 

(3) that no deductions will be made from my 
wages for superannuation without my con
sent 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

35.-Award Modernisation and Enterprise Consultation. 

(1) The parties to this award are committed to co
operating positively to increase the efficiency and produc
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative colnmittee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis
sion for detennination. 
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Schedule A-Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B-Respondents. 
Joyce Bros. W.A. Pty Ltd, 
Forsyth Street, 
O'CONNOR WA 6163 
J. Gadsden Pty Ltd, 
Ladner Street, 
O'CONNOR WA 6163 
Westralian Farmers Co-Operative Ltd, 
40 The Esplanade 
PERTH WA 6000 
M. Morris & Co., 
(No longer in business) 
Alexander Colquhoun and Son 
Trading as Durrants & Fremantle Bag Co. 
226 Hampton Road 
SOUTH FREMANTLE WA 6162 
Acme Canvas Workers, 
(No longer in business) 
Rolly Tasker, 
(No longer in business) 

THE H.P. REFINERY (KWINANA) 
CONSTRUCTION, MINING AND ENERGY 

WORKERS UNION AWARD 1980 
No. 2 of 1981. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 16th day of December, 1994. 
J. CARRIGG, 

Registrar. 

The B.P. Refmery (Kwinana) Construction, Mining and 
Energy Workers Union Award 1980. 

Award No. A 2 of 1981. 

I.-Title. 
This Award shall be known as "The RP. Refmery 

(Kwinana) Construction, Mining and Energy Workers 
Union Award 1980", which title is in lieu of the B.P. 
Refinery (Kwinana) Federated Engine Drivers Firemen's 
Union Award 1980. 

lA.-State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement 
1. Title 

lA. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Area 
5. Thrm 
6. Defmitions 
7. Contract of Service 
8. Breakdowns 
9. Higher Duties 

10. Hours (Other than Continuous Shift Workers) 
11. Overtime (Other than Continuous Shift Workers) 
12. Crib Break-Day Workers 
13. Cancellation of Overtime-All Workers 
14. Rest Period after Overtime-All Workers 
15. Travelling Time-All Workers 
16. Thlephone Call Back-All Workers 
17. Meal Allowance-All Workers 
18. Continuous Shift Workers 
19. Shift Work 
20. Maximum Rate 
21. Annual Leave and Holidays 
22. Long Service Leave 
23. Absence Through Sickness 
24. Bereavement Leave 
25. Jury Service 
26. Representative Interviewing Workers 
27. Union Delegate 
28. Posting of Union Notices 
29. Board of Reference 
30. Record 
31. Protective Equipment 
32. Junior Workers 
33. Junior Worker's Certificate 
34. Under-Rate Workers 
35. Payment of Wages 
36. Minimum Wage 
37. Wage Rates 
38. Special Licences 
39. Settlement of Disputes or Claims 
40. Basis of Settlement 
41. Award Modernisation Provision 
42. Operation of Appendix 2 
43. Liberty to Apply 

Appendix l-Special Allowance 
Appendix 2-Site Agreement 1991 
Schedule A-Parties to the Award 

3.-Scope. 
This Award shall apply to the workers employed in the 

classifications set out in Clause 38 in the RP. (Kwinana) Oil 
Refinery and shall include such workers employed at the 
Refmery Switching Station at Fremantle. 

4.-Area. 
This Award shall operate over the area comprised within 

the South West Land Division of the State of Western 
Australia. 

5.-Thrm. 
This Award shall take effect from the beginning of the 

first pay period commencing on or after the 1 st day of 
August 1980 and shall remain in force till July 31st 1982. 

6.-Defmitions. 
(1) "Head Operator" means a worker designated as such 

by the Company and who meets any statutory requirements 
for certification under the Machinery Safety Act 1974 as 
amended from time to time and who is responsible to a staff 
supervisor and who is in charge of the utilities area and who 
supervises, directs and trains workers under his control and 
performs any duties associated with those processes and 
equipment to which he is assigned as specified in operating 
procedures and Refmery regulations. 

(2) "Control Operator Grade I" means a worker 
designated as such by the Company and who in addition to 
being competent to carry out the duties of Control Operator 
as defmed is ready, willing and able and does as required 
by the Company, carry out the duties of Area Operator as 
defmed. 

(3) "Control Operator" means a worker designated as 
such by the Company and who meets any statutory 
requirements for certification under the Machinery Safety 
Act 1974 as amended from time to time and who performs 
any duties to which he is assigned by an Area Operator or 
Staff Supervisor but who can perform such duties independ
ently and without direct supervision when necessary, and 
who co-ordinates the utility operations. 
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(4) "Unit Operator" means a worker designated as such 
by the Company who meets any statutory requirements for 
certification under the Machinery Safety Act 1974 as 
amended from time to time and who carries out all the 
routine jobs associated with the boilers as specified in 
operating procedures, without direct guidance of his 
supervisor. Able to follow instructions of Control Operator 
or Area Operator by being aware of utilities functions and 
emergency procedures. 

(5) "Operator Grade 1" means a worker designated as 
such by the Company who, while not being qualified to 
control machinery under the Machinery Safety Act 1974 as 
amended from time to time and who is capable of assisting 
with such work under the direction of a suitably certificated 
Unit Operator, Control Operator or Area Operator and who 
is ready, willing and able to carry out all the routine jobs 
in the area to which he is assigned by being aware of utilities 
functions and emergency procedures. 

(6) "Operator" means a worker engaged as such without 
previous experience and who is being trained to carry out 
the work of an operator to the satisfaction of the employer. 
If unsatisfactory to the employer at any stage during this 
period, he will be released. 

(7) "Casual Worker" means a worker whose employ
ment is terminated through no fault of his own before the 
expiration of one week. 

(8) "Junior Worker" means a male worker under the age 
of 18 years and who is not employed as an apprentice. 

7.--Contract of Service. 

(1) The employer may direct an employee to carry out 
such duties as are within the limit of the employees skill 
competence and training. 

(2) Except in the case of casual workers, the contract of 
service shaH be by the week and shall be terminable by one 
week's notice given on either side on any day. If the 
employer or a worker fails to give the required notice, one 
week's wages shall be paid or forfeited. 

(3) The employer shall be under no obligation to pay for 
any day not worked upon which the worker is required to 
present himself for duty, except when such absence from 
work is due to illness and comes within the provisions of 
Clause 23 or such absence is on account of holidays to which 
the worker is entitled under the provisions of this award. 

(4) This clause does not affect the right of the employer 
to dismiss a worker for mis-conduct. 

8.-Breakdowns. 

(1) The employer is entitled to deduct payment for any 
day upon which a worker cannot be usefully employed 
because of a strike by the Union party to this award or by 
any other association or union. 

(2) The provisions of subclause (1) of this clause also 
applies where the worker cannot be usefully employed 
through any cause which the employer could not reasonably 
have prevented but only if and to the extent that the 
employer and the Union or Unions concerned so agree or, 
in the event of disagreement, the Board of Reference so 
determines. 

(3) Where the stoppage of work has resulted from a 
breakdown of the employer's machinery, the Board of 
Reference in determining a dispute under subclause (2) of 
this clause, shall have regard for the duration of the stoppage 
and the endeavours made by the employer to repair the 
breakdown. 

9.-Higher Duties. 

A worker engaged on duties carrying a higher rate than 
his ordinary classification shall be paid the higher rate for 
the time he is so engaged but if he is so engaged for two 
hours or more of one day or shift, he shall be paid the higher 
rate for the whole day or shift. 

Provided that where a worker is permanently employed 
in the higher duty for a continuous period of 9 months, such 
worker shall be reclassified to that position. 

1O.-Hours (Other than Continuous Shift Workers). 
(1) The ordinary working hours shall not exceed forty in 

anyone week and shall not exceed eight hours in anyone 
day, Monday to Friday, inclusive and except in the case of 
shift workers, shall be worked between the hours of 
7.00 a.m. and 5.30 p.m. 

(2) The meal interval shall not exceed one hour. 
(3) Where three shifts are worked, the ordinary hours shall 

then be inclusive of crib time for such shift workers. 
(4) Subject to their observation of the employer's safety 

regUlations, all day workers shall be allowed a rest break of 
ten minutes during each period of at least four hours 
ordinary working time and during each continuous period 
of at least fourhours performed on Satrurdays, Sundays and 
Public Holidays. Employees will not be permitted to leave 
their worksite for these rest breaks unless authorised by their 
supervisors. 

ll.-Overtime (Other than Continuous Shift Workers). 
(1) Except as hereinafter mentioned, all work performed 

in excess of or outside the ordinary hours of work Monday 
to Friday inclusive, and work performed on Saturday prior 
to noon, shall be paid at the rate of time and a half for the 
fIrst two hours and double time thereafter. 

(2) Work performed on Saturdays after 12 noon or on 
Sundays shall be paid for at the rate of double time. 

(3) (a) Work performed on any day prescribed as a public 
holiday in this award shall be paid for at the rate of triple 
time. 

(b) Overtime for non continuous shift workers shall be 
paid at the rate of double ordinary time, provided however, 
that a seven day shift worker shall not be paid for overtime 
worked at any time at a lesser rate than is payable to a 
worker performing his normal shift at such time. 

(4) When a worker is recalled to work overtime after 
leaving his employer's business premises (whether notifIed 
before or after leaving such premises) he shall be paid for 
a minimum of four hours work at his appropriate rate for 
each time he is so recalled; provided that, except in the case 
of unforeseen circumstances arising, the employee shall not 
be required to work the full four hours if the work he was 
recalled to perform is completed within a shorter period, 
provided further that in determining the appropriate rate to 
be paid for any subsequent recall, only the time actually 
worked in earlier recall(s) shall be taken into consideration. 

This subclause shall not apply to cases where it is 
customary for an employee to return to his employer's 
premises to perform a specific job outside his ordinary shift 
hours, or where the overtime is continuous with the 
completion or commencement of ordinary shift time. 

(5) When a worker is required to hold himself in readiness 
for a call to work after ordinary hours, he shall be paid at 
ordinary rates for the time he so holds himself in readiness. 

(6) A worker shall not be compelled to work for more than 
five hours without a break for a meal. 

(7) When a worker other than a shift worker, is required 
for duty during the meal interval, whereby his meal time is 
postponed, he shall be paid double time from the time he 
usually commences his meal interval until he gets his meal. 

(8) The employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirements. 

(9) No organisation party to this award, or worker or 
workers covered by this award, shall in any way, whether 
directly or indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this clause. 

(10) In the calculation of overtime rates, each day shall 
stand alone. Provided that, when a worker continues 
working beyond midnight on any day, the hours worked 
after midnight shall be counted as part of the previous day's 
work for the purpose of calculating the rates to be paid. 

(11) These overtime rates shall not apply to excess time 
worked due to private arrangements between the workers 
themselves or owing to a relieving man failing to come on 
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duty at the proper time or where such time is worked to 
effect the periodical rotation of shifts. The time for which 
any worker may be paid at ordinary rates instead of overtime 
due to a relieving man failing to come on duty at the proper 
time shall not exceed two hours after the expiration of which 
overtime rates shall apply for the whole of the extra time 
worked. 

12.-Crib Break-Day Workers. 
A worker working overtime shall be allowed a crib break 

of twenty minutes without deduction of pay after each four 
hours of overtime worked if he continues work after such 
crib break. If the period of overtime is more than 1.5 hours, 
a worker before starting overtime after working ordinary 
hours shall be allowed a crib break of twenty minutes which 
shall be paid for at his ordinary-time rate. The employer and 
worker may agree to any variation of this provision to meet 
the circumstances of work in hand, provided that the 
employer shall not be required to make any payment in 
respect of any time allowed in excess of twenty minutes. 

13.-CanceIlation of Overtime-All Workers. 
(a) If notice cancelling a previous instruction to work 

overtime is given to a worker before he leaves the work 
place a penalty payment shall not be payable. 

(b) If notice cancelling the instruction is sent or 
telephoned to the worker's registered address before he 
would normally have left to commence work he shall 
receive a minimum payment as follows: 

Day Worker: 
(i) two hours at his ordinary time rate in the case of 

week-day overtime work cancellation; and 
(ii) four hours at his ordinary time rate in the case of 

week-end work or holiday work cancellation. 
Shift Worker: 

(iii) two hours at his ordinary time rate in the case of 
cancellation of overtime work for a day on which 
the worker is rostered to work an ordinary shift; 
and 

(iv) four hours at his ordinary time rate in the case of 
cancellation of overtime work on a day on which 
the worker is not rostered to work an ordinary 
shift. 

Provided that an additional penalty shall not be payable 
if the worker is not at his registered address when notice of 
cancellation is delivered or telephoned and he subsequently 
reports for work. 

14.-Rest Period after Overtime-All Workers. 
(l) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that workers have at 
least ten consecutive hours off duty between the work of 
successive days. 

(2) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on one day and the commencement of his ordinary work on 
the next day that he has not at least ten consecutive hours 
off duty between those times shall, subject to this subclause, 
be released after completion of such overtime until he has 
had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

(3) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such ten 
consecutive hours off duty, he shall be paid at double rates 
until he is released from duty for such period and he shall 
then be entitled to be absent until he has had ten consecutive 
hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

IS.-Travelling Time-All Workers. 
(a) A Worker who is contacted on any day of the week 

at his home and responds to a requirement to report for work 
which involves him in an additional trip to and from the 
work place shall be paid one hour at his ordinary time rate 
of pay for travelling time irrespective of the distance 
travelled. 

(b) This clause shall not apply in cases where it is 
customary for a worker to return to his employer's premises 
to perform a specific job outside ordinary working hours, or 
in the case of planned overtime (week-ends, public holidays, 
etc.) where notice of such overtime is given before the 
worker leaves the work place, or where the overtime is 
continuous (subject to a reasonable meal break) with the 
completion or commencement of ordinary working time. 

16.-Telephone Call Back-All Workers. 
A worker who on any day of the week responds to a 

telephone call made to him at his home requiring him to 
report for work earlier than his next scheduled starting time 
shall, if his telephone rental is not paid by his employer, 
receive a payment of $7.40. 

17.-Meal Allowance-All Workers. 
(a) A worker required to work overtime for more than 1.5 

hours after his usual ceasing time shall, in respect of each 
crib break prescribed in Clause 12 of this Award, either be 
supplied with a meal by the employer or be paid $7.40, 
provided that such payment need not be made to workers 
living in the same locality as the employer's premises who 
can reasonably return home for meals. 

(b) A worker who is called upon to work overtime on a 
Saturday or Sunday shall be paid a meal allowance of $7.40 
for each crib break. 

(c) A worker who is called upon to work overtime on a 
holiday shall for each crib break either be supplied with a 
meal by the employer or be paid either:-

(i) Where work continues for more than 9.5 hours a 
meal allowance of $7.40 and after each additional 
four hours continuous work thereafter a subse
quent meal allowance of $7.40 provided he 
continues working after each such qualifying 
period, or 

(ii) Where the work is extended unexpectedly beyond 
the time when the worker would ordinarily be 
expected to partake of a meal on any day, a meal 
allowance of $7.40 for each such meal. 

Provided that payments under this subclause need not be 
made to a worker living in the same locality as his work 
place, and who can reasonably return home for meals. 

18.-Continuous Shift Workers. 
(1) The ordinary working hours shall not exceed forty in 

any week to be worked in five shifts of eight hours inclusive 
of a twenty minute crib time which shall be taken in relays 
at such time as not to cause a stoppage of work, provided 
that by agreement between the employer and the unions, 
different limitations of ordinary hours may be made to meet 
domestic shift rosters. For the purpose of this clause a week 
means a pay week. 

(2) All time worked in excess of or outside the ordinary 
working hours, as agreed under subclause (1), shall be paid 
for at the rate of double time, provided that: 

(a) A worker called upon to work a regularly rostered 
overtime shift shall be paid at the rate of time and 
a half for the fIrst two hours and double time 
thereafter. 

(b) On the public holidays prescribed in subclause 
(1)(a) of clause 21 of this Award, the rate to be 
paid for overtime worked shall be triple time; and 

(c) A 7-day continuous shift worker shall not be paid 
for overtime worked at any time at a lesser rate 
than is payable to a worker performing his normal 
shift at such time. 

(3) These overtime rates shall not apply to excess time 
worked due to private arrangements between the workers 
themselves or owing to a relieving man failing to come on 
duty at the proper time or where such time is worked to 
effect the periodical rotation of shifts. The time for which 
any worker may be paid at ordinary rates instead of 
overtime, due to a relieving man failing to come on duty at 
the proper time, shall not exceed two hours, after the 
expiration of which overtime rates at the rate of time and 
a half for the fIrst two hours and double time hereafter shall 
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apply for the whole of the extra time worked, except that 
when the employer has received at least twelve hours' notice 
of such absence or when such time in excess of two hours 
is worked immediately following a regularly rostered 
overtime shift, double time shall be paid for the whole of 
the extra time worked. 

(4) When a worker is recalled to work overtime after 
leaving his employer's business premises (whether notified 
before or after leaving such premises) he shall be paid for 
at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, a worker 
shall not be required to work the full four hours if the job 
for which he was recalled is completed within a shorter 
period, provided further that in determining this appropriate 
rate to be paid for any subsequent recall, only the time 
actually worked in earlier recall(s) shall be taken into 
consideration. 

This subclause shall not apply in cases where it is 
customary for an employee to return to his employer's 
premises to perform a specific job outside his ordinary shift 
hours, or where the overtime is continuous with the 
completion or commencement of ordinary shift time. 

(5) A worker shall not be compelled to work for more than 
five hours without a break for a meal. 

(6) (a) An employer may require any worker to work 
reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirements. 

(b) No organisation, party to this award or worker or 
workers covered by this award, shall in any way, whether 
directly or indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

(7) All work performed on any of the holidays prescribed 
in Clause 21(1)(a) shall be paid at the rate of triple time. 

(8) All weekend work performed during the ordinary 
working hours shall be paid the following extra percentages: 

(a) Day shift Saturday-50% 
(b) Afternoon or night shift Saturday-65% 
(c) Day shift Sunday-loo% 
(d) Afternoon or night shift Sunday-1l5% 

(9) The rates prescribed in subclause (7) and (8) shall be 
paid in lieu of the shift allowance prescribed in Clause 19 
hereof. 

(10) All work performed in excess of the hours prescribed 
in subclause (1) shall be paid for-

(a) a Sunday at the rate of double time; 
(b) a holiday prescribed in Clause 21(l)(a) triple time. 

Provided however that no seven day continuous shift 
worker shall be paid for overtime worked at any time at a 
lesser rate than is payable to a worker performing his normal 
shift at such time. 

19.-Shift Work. 
(1) (a) A worker who does not work at least one week on 

the day shift out of each consecutive three weeks shall be 
paid for each shift other than day shift at the rate of time and 
one-quarter. Provided that ifhe is required to work for more 
than one week consecutively on afternoon shift, or for more 
than one week consecutively on night shift such a worker 
shall be paid at the rate of time and one-quarter for each shift 
other than day shift in the consecutive second and 
subsequent weeks of afternoon or of night shift. 

(b) This subclause shall not apply to workers employed 
on what is known as the Standard Refinery Roster, nor to 
workers to whom this subclause would only otherwise apply 
because of a change of shift due to private arrangements 
with another worker. 

(2) (a) A worker employed on a day shift, that is part of 
an alternating or continuous shift work pattern, shall be paid 
ten percent (10%) in addition to his ordinary rate. 

(b) A worker employed on any shift other than day shift 
shall be paid fifteen percent (15%) in addition to his ordinary 
rate. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 

afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any public holiday. 

(4) (a) A worker who replaces a regular shift worker who 
is absent for any reason beyond the control of the employer, 
on afternoon or night shift, shall be paid at the rate of time 
and one-quarter if he does not work for five consecutive 
shifts and the appropriate shift work rate if he works five or 
more shifts consecutively. 

(b) A worker who replaces on afternoon or night shift, a 
regular shift worker who is absent by reason of a direction 
of the employer, shall be paid at overtime rates unless he 
works the number of consecutive shifts prescribed in the 
next preceding paragraph. 

(c) The sequence of consecutive shifts shall not be 
deemed to be broken under paragraph (a) by reason of 
rostered days off in respect to workers employed on 
continuous process work or by a Saturday or Sunday in 
respect to other workers or by any public holiday or any 
other reason beyond the control of the employer. 

(d) A worker who does not work five consecutive shifts 
for any reason beyond the control of the employer shall not 
be entitled to payment under the provisions of this 
subclause. 

(5) Where a shift commences at or after 11.00 p.m. then 
the whole shift shali be paid for at the rate which applies to 
the major portion of the shift. 

(6) A seven day continuous shift worker whose rostered 
day off falls on a holiday Monday to Friday inclusive to 
which a day worker is entitled without loss of pay as 
provided in Clause 21 of this Award, and who is not required 
to work shall receive eight hours pay at his ordinary time 
rate in addition to his weekly wage. 

(7) Where a day worker is transfered to a shift required 
for refinery shut downs or break down on forty eight hours 
notice, he shall also be given forty eight hours notice of 
return to day work. If the employee is returned to day work 
before the expiration of his forty eight hours notice he shall 
be paid for the shift allowance applicable to his shift as 
prescribed in subclause (2) hereof for the duration of the 
forty eight hour period. Provided that the period of forty 
eight hours referred to herein may be reduced to twenty four 
hours by agreement with the employee/employees con
cerned. 

20.-Maximum Rate. 
Notwithstanding anything contained in this Award to the 

contrary, no time of duty whatsoever shall be required to be 
paid for at more than triple time rate. 

21.-Annual Leave and Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject to Clauses 11 and 18 hereof, be allowed as 
holidays without deduction of pay, namely: New Year's 
Day, Australia Day, Good Friday, Easter Monday, Easter 
Thesday, Anzac Day, Labour Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 
Provided that another day may be taken as a holiday by 
arrangement between the parties, in lieu of any of the days 
named in the subclause. 

(b) Where Christmas Day or New Year's Day falls on a 
Saturday or a Sunday such holiday shall be observed on the 
next succeeding Monday and where Boxing Day falls on a 
Sunday such holiday shall be observed on the next 
succeeding Thesday. In each case the substituted day shall 
be deemed a holiday without deduction of pay in lieu of the 
day for which it is substituted. 

(c) Any worker absenting himself from work without 
reasonable cause, proof of which shall lie upon him, on the 
whole or portion of the working day succeeding a holiday 
provided for herein, shall not be entitled to payment for such 
holiday. 
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(2) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months' continuous 
service with that employer. 

(3) (a) A seven day shift worker, i.e. a shift worker who 
is rostered to work regularly on Sundays and holidays shall 
be allowed one week's leave in addition to the leave to 
which he is otherwise entitled under this clause. 

(b) Where a worker with twelve months' continuous 
service is engaged for part of a qualifying twelve-monthly 
period as a seven day shift worker, he shall be entitled to 
have the period of annual leave to which he is otherwise 
entitled under this clause increased by one-twelfth of a week 
for each completed month he is continuously so engaged. 

(c) For a seven day shift worker annual leave payments 
shall be the amount which the worker concerned would have 
received had he worked his actual roster but excluding 
overtime. 

(d) Nothwithstanding anything elsewhere contained in 
this Award the payments to be made to a worker proceeding 
on a period of leave in accordance with this clause, shall not 
be less than the equivalent of the sum of the ordinary time 
rate of pay for this classification as prescribed in Clause 38 
of this Award, for the period and 22.5% of that amount; 
provided that pro rata payments in lieu of leave on 
termination of employment shall be paid for only at the 
workers ordinary-time rate of pay as above. 

(4) If any prescribed holiday falls within a worker's 
period of annual leave and is observed on a day which, in 
the case of that worker would have been an ordinary working 
day, there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(5) If, after one month's continuous service in any 
qualifying twelve monthly period, a worker lawfully leaves 
his employment or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid one-third of a week's pay at his ordinary rate of wage 
in respect of each completed month of continuous service. 

(6) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays, annual leave or long service leave 
as prescribed by this award, shall not count for the purpose 
of determining his right to annual leave. 

(7) (a) A worker who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

(b) In special circumstances and by mutual consent of the 
employer, the worker and the Union concerned, annual leave 
may be taken in not more than two periods. 

(8) The provisions of this clause shall not apply to casual 
workers. 

(9) Notwithstanding anything else herein contained, an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

22.-Long Service Leave. 
1. Definitions 
(1) In this Clause, unless the context otherwise indicates 

or requires: 
(a) "Actual rate of pay" means the total amount an 

employee would have received for performing 
ordinary hours of work but shall not include 
overtime, shift premiums, penalty rates and other 
extraneous payments of a like nature. 

(b) "Business" has the same meaning as "em
ployer" in this Clause, and includes a part of such 
business. 

(c) "Employer" means the respondent to this Award. 
(d) "Employee" means any person employed by an 

employer under the terms of Clause 3 of this 

Award, but does not include persons employed as 
casual employees. 

(e) "Service with an employer" for the purpose of 
this Clause means the period during which an 
employee has served an employer under an 
unbroken contract of employment, provided that: 

(i) a contract of employment shall be deemed 
not to have been broken by reason only of 
any interruption or determination thereof, if 
the interruption or determination: 
(aa) has been made by an employer with the 

intention of avoiding any obligation 
imposed by this Clause or by any State 
law dealing with long service leave; or 

(bb) has arisen, either directly or indirectly, 
from an industrial dispute concerning 
industrial matters, and an employee 
returns to duty with the same employer 
in accordance with the terms of settle
ment of the said dispute; or 

(cc) has been made by an employer by 
reason of slackness of trade, and the 
employee is re-employed by the same 
employer within six months of such 
interruption or determination; or 

(dd) has been made by an employer for any 
reason other than those referred to in 
subparagraphs (aa), (bb) and (cc) hereof, 
and the employee is re-employed by the 
same employer within two months of 
such interruption or determination. 

(ii) Any period of interruption or determination 
of the contract of employment referred to in 
paragraph (i) of this definition shall not, 
except in the case referred to in subparagraph 
(aa) hereof, be taken into account in calculat
ing the period of service. 

(iii) Any period of service by an employee as a 
member of the navy, military or air forces of 
the Commonwealth (otherwise than as a 
permanent member of such forces) shall be 
deemed to be service with the employer by 
whom the employee concerned was last 
employed before the employee commenced 
to serve as such member for the purposes of 
this Award. 

(iv) Service with the employer before the com
mencement of this Clause shall, subject to 
the provisions of subclause 3(2) of this 
Clause, as well as service with the employer 
after such commencement, be taken into 
account for the purposes of this Award. 

(t) "Transmission" includes transfer, conveyance, 
assignment, or succession whether by agreement 
or by operation of law, and "transmitted" has a 
corresponding meaning. 

2. Right to Leave 
(1) An employee shall be entitled to, and, subject to 

subclause 5 of this Clause, an employer shall grant, long 
service leave with pay in respect of service with an employer 
as provided by this Clause. 

(2) Except as provided by this Clause, payment in lieu of 
long service leave shall not be made by an employer, or 
accepted by an employee. 

3. Amount of Leave 
(1) Subject to the provisions of subclause 3(2) of this 

Clause, the amount of long service leave to which an 
employee shall be entitled shall be: 

(a) In the case of an employee who has completed at 
least ten years' service with an employer: 

(i) in respect of ten years' service so completed, 
thirteen consecutive weeks' leave; and 

(ii) in respect of each ten years' service with an 
employer completed since the employee last 
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became entitled to long service leave, thir
teen consecutive weeks' leave; and 

(ill) on the tennination of the employee's em
ployment, in respect of the number of years' 
service with an employer since the employee 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
thirteen consecutive weeks' leave for ten 
years' service; and 

(b) In the case of an employee who has completed at 
least five years' service with an employer and 
whose employment is tenninated for any cause, 
other than the employee's serious or wilful 
misconduct, a proportionate amount on the basis 
of thirteen consecutive weeks' leave for ten years' 
service. 

(2) In the case of an employee whose service with an 
employer commenced before 1 January, 1985, and whose 
service would have provided an entitlement to long service 
leave under this Clause, the amount of long service leave to 
which such employee shall be entitled shall be the sum of 
the following amounts: 

(a) an amount calculated on the basis of thirteen 
consecutive weeks' leave for twenty years' serv
ice in respect of the employee's service with the 
employer before 1 October, 1964; 

(b) an amount calculated on the basis of thirteen 
consecutive weeks' leave for fifteen years' service 
in respect of the period of the employee's service 
with the employer on and from I October, 1964. 

4. Payment for Period of Leave 
(1) Subject to the provisions of subclause 4(3) of this 

Clause, the rate of payment to which an employee on leave 
shall be entitled shall be the employee's actual rate of pay, 
as defmed in subclause 1(1) of this Clause. 

(2) Payment shall be made in one of the following ways: 
(a) in advance for the whole of the period when the 

employee commenced the period of leave, at the 
rate calculated in accordance with the provisions 
of subclause 4(1) of this Clause; or 

(b) by agreement with the employee, at the same time 
as payment would have been made if the 
employee had remained on duty, in which case 
payment shall, if the employee, in writing, so 
requires, be made by cheque posted to an address 
specified by the employee; or 

(c) in any other way agreed between the employer and 
the employee. 

(3) Where, during the period of leave, a variation occurs 
to an employee's actual rate of pay, the rate of payment to 
which the employee shall be entitled, for the leave period, 
shall include the varied rate from the date of such variation. 

(4) Where payment has been made in advance to an 
employee, in accordance with subclause 4(2), the employer 
shall, upon the employee's return to duty, adjust such 
advance payment to include the varied rate of pay. 

5. Taking Leave 
(1) Where an employee has become entitled to long 

service pursuant to this Clause, such leave shall be granted 
by the employer as soon as practicable having regard to the 
needs of the establishment, or as provided by subclause 5(3) 
of this Clause, at such time, or times, as may be agreed 
between the employer and the employee. 

(2) Except where an employee agrees otherwise, the 
employer shall give an employee at least 28 days' notice of 
the date from which leave is to be taken. 

(3) The leave prescribed by this Clause shall be granted, 
and taken, in one continuous period, or if the employer and 
the employee so agree, in not more than three separate 
periods. 

(4) The long service leave prescribed by this Clause shall 
be exclusive of annual leave and all other holidays 
prescribed by an Award, industrial agreement, or other 
statutory enactment applicable to the employee's contract of 
employment occurring during the taking of any period of 

long service leave. If any such holiday, to which an 
employee is entitled, falls within the employee's period of 
long service leave and is observed on a day which, in the 
case of that employee, would have been an ordinary working 
day, there shall be added, to the period of long service leave, 
time equivalent to the ordinary time which the employee 
would have worked if such a day had not been a holiday. 

6. Granting Leave in Advance 
(1) An employee may, by mutual agreement with the 

employer, be granted long service leave before the right to 
such leave has accrued due. 

(2) Where leave is taken in accordance with subclause 
6(1) of this Clause, the employee shall not become entitled 
to any further leave under this Clause for the period in 
respect of which such leave was taken before it accrued due. 

(3) Where leave has been granted to an employee, 
pursuant to subclause 6(1) of this Clause, before the right 
thereto has accrued due, and the employment is subse
quently tenninated, the employer may deduct from any 
remuneration payable to the employee on the tennination of 
employment such amount as represents payment for any 
period for which the employee has been granted, and has 
taken, leave to which the employee was not entitled at the 
date of tennination of the employee's employment. 

7. Restriction Upon Employment While on Leave 
An employee shall not engage in any employment for hire 

or reward during any period of long service leave pursuant 
to this Clause. 

8. Payment on Thnnination for Leave Not Taken 
(1) Where the employment of an employee is tenninated, 

otherwise than by the employee's death, and any long 
service leave: 

(a) to which the employee was entitled has not been 
taken; and/or 

(b) accrues to the employee on such tennination, 
the employee shall immediately pay, in full, to the 
employee, the amount in respect of such leave, calculated 
at the date of the tennination in the manner set out in 
subclause 6(1) of this Clause, less any amount already paid 
to the employee in respect of that leave. 

(2) Where an employee dies, and any long service leave: 
(a) to which the employee was entitled has not been 

taken; and/or 
(b) accrues upon tennination of the employment by 

reason of the employee's death, 
the employee shall, upon request by the employee's personal 
representative, pay, in full, to the employee's personal 
representative, the amount in respect of such leave calcu
lated as at the date of the death of the employee in the 
manner set out in sUbclause 6(1) of this Clause, less any 
amount already paid to the employee in respect of that leave. 

9. Benefits to be Brought Into Account 
Any long service leave allowed, or payment in lieu 

thereof made before 1 January, 1985, shall be taken into 
account, and shall be deemed to have been leave granted, 
and taken, in satisfaction of any entitlement to leave due 
under this Clause: 

(a) in the case of leave with pay-to the extent of the 
period of such leave; and 

(b) in the case of payment in lieu thereof-to the 
extent of a period of leave equivalent to the 
amount of payment at the date thereof. 

10. Transmission of Business 
(1) Where, whether before or after the commencement of 

this Clause, business or part thereof is transmitted. from an 
employer (called "the transmittor") to another employer 
(called "the transmittee") and an employee who, at the time 
of such transmission, was an employee of the transmittor in 
that business or part thereof, becomes an employee of the 
transmittee: 

(a) the continuity of the contract of employment of 
the employee shall be deemed not to have been 
broken by reason of such transmission; and 
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(b) the period of service which the employee has had 
with the transmittor, or any prior transmittor, shall 
be deemed to be service with the transmittee, 

and the employee shall be entitled to long service leave as 
if the employee had, during the whole period of service, 
been employed, with the one employer, at the date at which 
the employee's entitlement to long service leave accrues. 

(2) Nothing in subclause 10(1) of this Clause shall be 
construed as entitling an employee to leave, or payment in 
lieu thereof, more than once in respect of any period of 
service. 

1 I. Records to be Kept 
(1) An employer shall: 

(a) during the employment, and for a period of twelve 
months thereafter; or 

(b) in the case of termination by the death of an 
employee--untiI settlement with an employee's 
personal representative has been made; or until the 
expiration of three years from the date of death, 
whichever occurs flrst, 

keep a record from which can be readily 
ascertained: 

(i) the name of each employee; 

(ii) the award classification in which the em
ployee is classifled; 

(iii) the date of commencement of the employee's 
employment; 

(iv) the employee's entitlement to long service 
leave; and 

(v) any long service leave which has been 
granted to the employee or in respect of 
which payment has been made, whether 
under this Clause or otherwise. 

(2) The records required to be kept by subclause 11(1) of 
this Clause shall be open for inspection, by a duly accredited 
official of an organisation of employees bound by this 
Award, during the usual office hours at the employer's office 
or other convenient place designated by the employer. 

(3) A duly accredited offlcial, referred to in subclause 
11(1) of this Clause, shall be entitled to make, and carry 
away, a copy of any entry in such record. 

12. Applicability and Interpretation 

(1) The terms and conditions set out in this Clause shall 
govern all matters relating to long service leave on and from 
1 January, 1985, notwithstanding the provision of any Act, 
statutory intent, award, determination or agreement. 

(2) The provisions prescribed in this Clause, resemble, 
where relevant the provisions of the Federal Award mown 
as the Long Service Leave (Oil Companies) Award 1985. 

(3) Any amendments made. to the Long Service Leave 
(Oil Companies) Award 1985 shall automatically and 
simultaneously apply to the workers covered by this Clause 
and the parties to this Award shall make application to have 
this Award amended accordingly. 

23.-Absence Through Sickness. 

A worker on weekly hiring who is absent from his work 
on account of personal illness or incapacity shall be entitled 
to leave of absence without deduction of pay subject to the 
following conditions and Iimitations:-

(a) He shall not be entitled to paid leave of absence 
for any period in respect of which he is entitled 
to Workers' Compensation. 

(b) Where practicable he shall notify the nominated 
representative of his employer prior to the 
commencement of his next period of work, and in 
any case he shall within 24 hours of the 
commencement of such absence inform the 
employer of his inability to attend for duty and, 
as far as practicable, state the nature of the illness 
or incapacity and the estimated duration of the 
absence. 

(c) He shall prove he was unable on account of such 
illness or incapacity to attend for duty on the day 
or days for which sick leave is claimed. 

(d) He shall not be entitled in respect of any year of 
service with his employer to leave in excess of 
flve days in his flrst year of service and eight days 
in any subsequent year of service. Provided that 
sick leave shall accumulate from year to year so 
that any balance of the period specifled herein 
which has in any year not been allowed to a 
worker by the employer as paid sick leave may be 
claimed by the employee and subject to the 
conditions hereinbefore prescribed shall be al
lowed by that employer in a subsequent year 
without diminution of the sick leave prescribed in 
respect of that year. Provided further that sick 
leave which accumulates pursuant to this sub
clause shall be available to the worker for a period 
of 10 years but no longer from the end of the year 
in which it accrues. 

24.-Bereavement Leave. 
A worker on weekly hiring shall be entitled to a maximum 

of three days leave without loss of pay on each occasion and 
on production of satisfactory evidence of the death of the 
employees husband, wife, father, mother, sister, brother, 
son, daughter, step-child, or parent-in-law. For the purposes 
of this clause, the words "wife" and "husband" shall 
include the "de [acto wife or husband" and the words 
"father" and "mother" shall include "foster father and 
mother". 

25.-Jury Service. 
Subject to production of satisfactory evidence a worker 

required to be absent from work due to jury service will be 
reimbursed by his employer for any loss of wages to the 
extent of the difference between the amount he received for 
attendance on jury service and his ordinary time earnings 
during such absence. 

26.-Representatives Interviewing Workers. 
The Secretary or other full-time representative of the 

union, authorised in writing by the President or Secretary of 
the union, shall be allowed to enter the RefInery not more 
than once in any week for the purpose of inspecting working 
places and shall be permitted to interview workers during 
the recognised meal period and at the change of shift. Such 
Secretary or representative may, if he so desires, be 
accompanied by any other member of the union employed 
by the respondent, not actually on duty. 

27.-Union Delegate. 
(a) A worker appointed as Union Delegate shall, upon 

notification thereof to his employer by the Branch Secretary 
of the Union, be recognised as the accredited Union 
representative and shall be allowed the necessary time 
during working hours to interview his employer or his 
representative on matters affecting the workers whom he 
represents, provided that such Union representative must 
notify his foreman or supervisor of his desire to be relieved 
from his job, and the release from duty shall be arranged as 
soon as reasonably possible. 

(b) Where the employer is satisfIed that a delegate's 
attendance at a State Industrial Commission hearing will 
contribute to the proper conduct of proceedings involving 
the employer and the Union, the delegate shall be granted 
the necessary leave without loss of ordinary time earnings. 

28.-Posting of Union Notices. 
(1) The employer shall keep a copy of this award in a 

place where it may readily and conveniently be seen by the 
workers to whom it applies. 

(2) The employer shall provide glass-fronted notice 
boards at suitable locations for the posting of union notices 
and may remove any notice which is not signed by an 
official of any union party to this award or by a shop steward 
of any such union. 

(3) All notices must be authorised by the union and by 
the Company before being posted. 
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29.-Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chainnan 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979 and the 
Western Australian Industrial Commission Regulations 
1980. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter which, under this award, may be 
allowed, approved, ftxed, determined or dealt with by a 
Board of Reference. 

30.-Record. 
(1) The employer shall keep a time and wages record 

showing the name of each worker and the nature of his work, 
the hours worked each day and the wages and allowances 
paid each week. Any system of automatic recording by 
means of machines will be deemed to comply with this 
provision to the extent of the !nformation recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, during 
the usual office hours, at the employer's office or other 
convenient place and he shall be allowed to take extracts 
therefrom. The employer's works shall be deemed to be a 
convenient place for the purpose of this paragraph and if for 
any reason the record is not available at the works when the 
official calls to inspect it, it shall be made available for 
inspection within twelve hours, either at the employer's 
office or at the works. 

31.-Protective Equipment. 
(1) The employer shall have available a sufficient supply 

of protective equipment (as, for example, hand screens, 
goggles, glasses, gloves, aprons, leggings and gum boots) 
for use by his workers when engaged on work for which 
some protective equipment is reasonably necessary. It shall 
be a defence to an employer charged with a breach of this 
subclause if he proves that he was unable to obtain either 
the item of equipment the subject of the charge or a suitable 
su bsti tute. 

(2) Every worker shall sign an acknowledgement on 
receipt of any article of protective equipment and shall 
return same to the employer when he has fmished using it 
or on leaving his employment 

(3) Before goggles, glasses or gloves or any such 
substitute which have been used by a worker are re-issued 
by the employer to another worker, they shall be effectively 
sterilised. 

(4) During the time any article of protective equipment 
is on issue to the worker, he shall be responsible for any loss 
or damage thereto, fair wear and tear attributable to ordinary 
use excepted. 

32.-Junior Workers. 
Male juniors may be employed at the rate of wages as set 

out in Clause 38. 

33.-Junior Workers Certiftcate. 
Junior workers, upon being engaged, shall, if required, 

furnish the employer with a certiftcate containing the 
following particulars-

(a) Name in full. 
(b) Age and date of birth. 

No worker shall have any claims upon an employer for 
additional pay in the event of the age of the worker being 
wrongly stated on the certiftcate. If any worker wilfully 
mis-states his age in the above certiftcate, he alone shall be 
guilty of a breach of this award. 

34.-Under-Rate Workers. 
(1) Any worker who by reason of old age or inftrmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

35.-Payment of Wages. 
(1) Wages shall be paid weekly by cash, by cheque or, if 

the employer and the worker so agree, into a banking 
account nominated by him. 

(2) A worker kept waiting for his wages on pay day after 
the usual time for ceasing work shall be paid at ordinary 
rates. 

(3) All moneys due under this award to a worker on the 
termination of his employment, shall be paid to him by 
cheque within one hour of his presenting his floal clearance 
to the pay office unless he presents that clearance less than 
one hour before the normal time of closing of that office in 
which case such moneys shall be paid to him within one 
hour of the opening of that office on the following day. 

36.-Minimum Wage. 
Notwithstanding the provisions of this Award, no male 

worker twenty one years of age or over, shall be paid less 
than the State Minimum Wage as his ordinary rate of pay 
in respect of the ordinary hours of work prescribed by this 
Award. Where the said minimum rate of pay is applicable, 
the same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. Notwithstanding the foregoing 
where in this award an additional rate is prescribed for any 
work as a percentage, fraction or multiple of the ordinary 
rate of pay it shall be calculated upon the rate prescribed in 
this award for the classiftcation in which the worker is 
employed. 

37.-Wage Rates. 
(1) It is a term of this award (arising from decisions of 

the Western Australian Industrial Relations Commission in 
State Wage Cases) that the Union undertakes until the 14th 
November 1991 not to pursue any additional claims, award 
or overaward. 

(2) The actual wage to be paid to an adult worker of a 
classiftcation specified in this clause, shall except as 
otherwise required in this award, be at the rate hereinafter 
assigned to that classification. 
Classiftcation 

Head Operator-Grade 4 
Control Operator-Grade 1 
Control Operator 
Unit Operator-Grade 1 
Unit Operator 
Operator-Grade 1 
Operator 
Mobile Crane Driver 

(Restricted) 
Mobile Crane Driver 

Base 6 mths 2 yrs 3 yrs Over 
Rate -2 yrs -3 yrs -5 yrs 5 yrs 

$ $ $ $ $ 

578.20 584.50 590.20 596.60 602.50 
540.80546.20551.80557.50563.50 
535.60 541.20 546.70 553.10 559.00 
518.10523.40 528.90 534.50 540.60 
506.80512.20517.80523.40 528.90 
493.50 498.90 504.00 509.10 514.60 
490.40 493.60 498.90 503.90 509.00 

485.10490.40 495.80 500.70 506.10 

(Unrestricted) . 516.20521.80527.30533.00 538.80 

(3) The determination of wage rates prescribed in this 
award takes into account all disabilities associated with the 
performance of operating and other duties under the scope 
of this award. 

(4) The wage rates prescribed in this award shall be varied 
only to give effect to any general increase in wage rates 
resulting from any Wage Indexation decision or economic 
enquiry by the Australian Conciliation and Arbirtration 
Commission into the level of total wages in National Wage 
Cases. 

(4) Casual workers shall be paid twenty per cent in 
addition to rates prescribed in this clause. 

38.-Special Licences. 
Where an employee is required by law to obtain a special 

licence or certificate to operate special equipment the fee for 
such licence or certiftcate will be reimbursed by the 
employer. Where an employee, who doesn't hold an 
ordinary drivers licence is required to obtain one for the 
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performance of his work he shall be reimbursed by the 
employer the cost of his fIrst licence fee. 

39.-Settlement of Disputes or Claims. 
Subject to the Industrial Arbitration Act as operative from 

time to time, any dispute or claim shall be dealt with in the 
under-mentioned manner:-

(i) The matter shall fIrst be discussed by the 
aggrieved employee with his supervisor. 

(ii) If not settled, the matter shall be discussed 
between the accredited Union representative and 
the Industrial Officer or other appropriate officer 
of the employer. 

(iii) If not settled, the matter shall be further discussed 
between the State official of the Union and the 
appropriate representative of the employer. 

(iv) If the matter is not settled, it shall be referred to 
the Western Australian Industrial Commission, 
whose decision shall, subject to any appeal in 
accordance with the Act, be fmal and shall be 
accepted by the parties. 

(v) Until the matter is determined, work shall con
tinue as instructed by the employer. No party shall 
be prejudiced as to the fmal settlement by the 
continuance of work in accordance with this 
subclause. 

40.-Basis of Settlement. 
(a) (i) This Agreement is negotiated on the basis that it 

is in full settlement of claims generally. 
(ii) The rights of the Union and the Company are reserved 

to confer with each other, with a view to a variation of this 
Agreement during its currency, due to a significant 
circumstance of an individual matter, subject to the parties 
agreeing that a significant circumstance has arisen to 
warrant such a conference. 

(iii) Any dispute arising out of the preceding paragraph 
(ii) may be referred by either party to the Western Australian 
Industrial Commission. 

(b) Issues of a nature not requiring a variation of the 
Award which relate to the application of the Award will be 
dealt with in accordance with existing procedures including 
reference to the Western Australian Industrial Commission. 

41.-Award Modernisation Provision. 
(I) The parties will discuss all matters raised which may 

lead to increased flexibility and the removal of obsolete 
conditions to better reflect the realities of modem industry 
practices and assist the restructuring process. Any such 

. discussion with the Unions shall be on the premise that-
(a) the majority of the employees at the enterprise 

must genuinely agree; 
(b) no employee will lose income as a result of 

change; 
(c) the Union must be party to the negotiations, 

particularly where enterprise level discussions are 
considering matters requiring variations to the 
Award; 

(d) agreed changes will be ratified by the Commis
sion; 

(e) the dispute procedure prescribed in Clause 39.
Settlement of Disputes or Claims shall apply if 
agreement cannot be reached in the implementa
tion process of a particular issue. 

(2) Should an agreement be reached pursuant to subclause 
(1) hereof and that agreement requires variation of the 
Award, the parties shall support such Award variation. 

(3) The parties agree that working parties will continue 
to meet with the aim of modernising the Award. 

42.-Operation of Appendix 2. 
Where the other provisions of this award are inconsistent 

with the provisions of Appendix 2 of this award, the 
provisions of the appendix shall prevail. 

43.-Liberty to Apply. 
Liberty to apply to amend the Award is reserved to either 

party in regard to the following:-
(i) Clause 17.-Meal Allowance: In respect of 

terminology in order to obtain uniformity with 
other oil industry awards. 

(ii) Clause 19.-Shift Work: In respect of terminol
ogy in order to obtain uniformity with other oil 
industry awards. 

Appendix I-Special Allowances. 
1. Transport and Location Allowance: 
In addition to the wage rates prescribed in Clause 38 of 

this Award, workers will be paid a transport and location 
allowance at the rate of $6.55 per week. 

This allowance shall not be taken into account for the 
purposes of calculation of overtime, shift premiums and 
other Award prescriptions. 

2. Variation of Appendix Payments: 
The payments covered in this Appendix shall not be 

adjusted as a result of any National Economic Wage Review 
or other general enquiry into the level of total rates by the 
Australian Conciliation and Arbitration Commission, nor 
shall they be adjusted in circumstances where the wage rates 
prescribed by Clause 38 of this Award are adjusted by order 
of the Western Australian Industrial Commission to reflect 
movements in the Consumer Price Index as a result of wage 
indexation cases. 

Appendix 2-Site Agreement 1991. 
I.-Intent. 

This Agreement between the Construction Mining and 
Energy Workers Union (CMEWU) and BP Oil Kwinana 
reflects the ongoing change in traditional Management! 
Union relationships. The Agreement has been developed 
through a process of consultation and participation with all 
parties involved and reflects an ongoing commitment to 
make BP Oil K winana not only the most productive of 
Australian Refineries but also to put it on a competitive 
footing with the worlds best. 

This Agreement has as its fundamental principle a change 
from a control to a commitment driven organisation. 
Employees covered by the Agreement will attain greater 
flexibilities and access to a rewarding career path. They will 
have greater participation in decision making and involve
ment in matters that impact their working environment, 
leading to increased motivation and increased profitability. 
This will mean greater control over work priorities, structure 
and output and the acceptance of greater responsibility and 
accountability by the total involvement of the work group . 

The grievance procedure as defined in Section 22 is an 
integral part of this Agreement and as such reflects an 
ongoing commitment to maintain productivity in the 
workplace at the highest level. Management style will focus 
on team building, coaching and commitment to the 
principles of trust outlined in this Agreement. This 
Agreement is consistent with the reform proposed by the 
Government, ACTU, peak employer bodies and the Indus
trial Commission in that it provides: 

The framework for incentives to skills formation, 
more flexible forms of work organisation, greater 
opportunities for career development and a better 
quality of working life (Labour Market reform 1988). 

This Agreement confirms the continuing commitment of 
the employees at BP Oil K winana to the process of change 
and the need for change to ensure high standards of 
productivity. 

2.-Incidence. 
This Agreement shall apply to employees, who are 

members of the CMEWU engaged by BP Oil Kwinana in 
its Operations Area for the purpose of operating the 
Kwinana operations for the classifications set out hereunder 
and any other classifications covering employees in the 
operation as may be agreed by the parties. This Agreement 
unless otherwise stated takes precedence over The BP 
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Refmery (Kwinana) Construction, Mining and Energy 
Workers Union Award 1980 for the period of opemtion. 

3.-Date & Period of Operation. 
24 month period from mtification. Six months prior to 

expiration this Agreement shall be renegotiated, failure to 
reach agreement will result in the return to the CMEWU 
Award in force at that time. This Agreement can be extended 
in its current form or amended by mutual agreement for 
additional periods of up to 24 months. 

A trial period of six months for the implementation of the 
overtime component will be used. See Part 7. The overtime 
component is fundamental to the way this Agreement has 
been formulated. 

4.-Classification. 
All work in the Operations Area of BP Oil K winana will 

be covered by the classification Refmery Process Thchni
cian. There will be an eight level career structure for all 
employees covered by the classification. See Part 1 for 
detail. 

5.-Thrms of Employment. 
(1) Employment of permanent employees shall be by the 

month. 
(2) Employment may be terminated by either party on 1 

month's notice. This shall not affect the right of the 
employer to dismiss any employee without notice for blatant 
neglect or wilful misconduct and in such cases wages will 
be paid up to time of dismissal only. 

(3) The employment of tempomry or casual employees 
shall be for a pre-agreed length of service commensurate 
with tlie additional work load to be covered as agreed by the 
Review Committee. In the event of part time work being 
required, conditions shall be as agreed by the Review 
Committee. 

(4) It is a term and condition of employment under this 
Agreement that an employee shall use all protective clothing 
and equipment provided by the employer for specific 
circumstances and after training, safety equipment or related 
apparatus and comply with the employer's direction to carry 
out work required for the safety of personnel and plant or 
for the emergency prevention/control of pollution. 

6.-Remuneration-Annualised Salary. 
(1) Salary shall be paid fortnightly into a recognised 

fmancial institution nominated by the employee, one week 
in arrears one week in advance. 

(2) The remunemtion at the commencement of the 
Agreement is an all inclusive amount. It shall be formulated 
to include base salary, allowances both standard and 
non-standard, shift premiums, overtime and a restructuring 
productivity component associated with the conditions of 
employment of this Agreement. 

(3) The salary package negotiated in this Agreement shall 
stand for the duration of the Agreement. It will be reviewed 
whenever a National Wage Case decision is delivered and 
adjusted if applicable. Allowance component will be 
adjusted annually to reflect movements in the base mte. 
(First such adjustment to apply no later than 12 months after 
mtification). Other components move as a fixed percentage 
of the base rote. 

(4) Salary definition as described in Part 2. 

7.-Skills Level Progression. 
Employees will acquire skills as defined in the career path 

structure, Part 1. On developing sufficient skills in line with 
current state legislation via the training modules the skill 
levels will be tested, certified and used. When sufficient 
skills have been certified and utilised to move up to the next 
skill level, the employee will attract the appropriate 
remunemtion for that level. 

Promotion beyond the level of RPT5 will be subject to 
the needs of the organisation as determined by Management 
in consultation with the Work Group. Promotion to RPT5 
will be strictly according to the certification and recertifica-

. tion requirements for the term of this Agreement without 
Management review. 

Certification will occur within the time frame of the 
Agreement and recertification within a 2 year period, or if 
and when required. This will be administered by the Work 
Group. 

8.-Training & Education. 
(1) For all training, area work groups will clearly define 

and agree performance standards. Employees will have to 
demonstrate capability against these performance standards 
as part of the training process. Additional training will be 
given as required. 

(2) Tmining will be developed on a needs based modular 
basis. It will be consistent with the work skills identified 
through the job task analysis process. 

(3) Tmining will focus on the needs of the trainee rather 
than the trainer. As far as possible training will be self paced 
and self motivated. Employees will be encoumged to 
increase skill and knowledge levels. The majority of 
modular training can be done on shift where the employee 
can progress via 3-4 hour training blocks whilst being 
covered within the work group. Where practical training will 
be done on site at the SGA. 

(4) The role of every employee in training others is 
recognised. Selected employees will be given coaching on 
how to train others. The work group will be responsible for 
the scheduling of training. Emphasis will be given to 
training consistent with the skills required for the work 
group to function at maximum productivity. Qualified 
trainers will be available to employees to establish and 
maintain training program standards. An annual training 
plan shall be submitted by the work group to the Opemtions 
Manager to ensure training is co-ordinated well in advance. 

(5) Off shift training modules of 2-4 days shall be 
organised during rostered breaks by utilising periods of the 
73 hours of training time that occur during the year. One of 
these modules will be a fire training refresher course. 
Courses will be organised with due consideration for the 
breaks in the continuous shift system. 

9.-Safety & Environment. 
(1) A continuing high safety and environmental standard 

will be maintained on all plants. 
(2) To reinforce this, all Refinery Process Thchnicians 

will participate actively on shift in the following: 
(a) Housekeeping, such that the Plant and its sur

rounding pipetracks and roadways are maintained 
in an excellent condition of cleanliness as part of 
normal shift duties. 

(b) Emergency practices and simulations. 
(c) Leak adjustment. All leaks to atmosphere are 

taken up inunediately by the Technician where 
pmctical. Refer Part 1. 

(d) Safety training programme and lectures are organ
ised and implemented by the work group. 

(e) Weekly documented Safety & Loss audits will be 
carried out by each work group. 

(f) All incidents/accidents are reported and then 
investigated and followed up by the work group. 

(g) No part of the process is dmined to sewer or 
atmosphere outside of the area guidelines. 

(h) Documented environmental checks shall be car
ried out on a regular basis as required by 
legislative bodies. 

10.-Quality. 
Refmery Process Thchnicians shall actively pursue 

improvement in the area of quality management. Th 
facilitate this, Process Thchnicians will: 

(a) Perform regular laboratory tests as defmed in Part 
1 to maintain the highest standard of quality, 
within customer specifications. 

(b) Sample all process streams according to required 
labomtory schedule. 

(c) Adjust the process in order to maintain all 
products within customer specifications. 
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(d) Participate in quality control investigations and 
quality management of the production processes. 

11.-Holidays. 
All entitlements due to continuous shift workers for 

public holiday are averaged and included in the salary 
package. 

12.-Hours of Work. 
(1) Hours of work shall be as agreed in the 12 hour shift 

roster agreement Part 3. 
(2) All entitlements and payments referred to in the 12 

hour shift roster agreement shall lapse when salary payments 
in this agreement commence. 

(3) The Area coordinating groups will manage their 
staffmg rosters and will cover any absence in their work 
groups ensuring an agreed complement to safely meet the 
needs of the business and the workforce. 

(4) The ordinary hours of work for occasional day workers 
shall not be more than 12 hours per day which may be 
worked between the hours of 6.00am and 8.00pm on any 
day. 

13.-Annual Leave. 
(1) Annual leave entitlement shall be as the 12 hour shift 

roster agreement and may be split into more than two 
periods, such that the needs of the individual and all needs 
of the business are maintained and agreed by the work 
group. 

(2) The work group shall organise an annual and long 
service leave roster prior to December each year such that 
all leave entitlements are covered with due regard to 
business issues, staffmg requirements and special projects, 
within the capacity of the leave relief component and 
minimum safe staffing levels. (See Part 4) 

(3) Any annual leave accrued for more than 24 months 
shall be taken as directed by the Work: Group in line with 
current policy. 

(4) An employee, other than a seven day shift work:er, 
shall be entitled to a period of four consecutive weeks leave 
on or after the anniversary of each twelve months of 
continuous service with the employer. 

(5) Other than casual employees and seven day shift 
workers, employees shall be paid whilst on annual leave 
their ordinary mte of pay plus 221/2 percent. 

(6) For other than casual employees and seven day shift 
workers, when a public holiday as prescribed in Clause 11, 
falls within an employee's period of annual leave and is 
observed on a day, which in the case of that employee, 
would have been an ordinary working day, there shall be 
added to the period of annual leave time equivalent to the 
ordinary time which the employee would have worked if 
such day had not been a holiday. 

14.-Long Service Leave. 
(1) Long service leave shall be taken as per the Long 

Service Leave Oil Companies Award 1985 except as 
provided herein. 

(2) Any long service leave shall be taken in periods such 
that the needs of the individual and all needs of the business 
are maintained and agreed by the work group. 

15.-Sick Leave. 
Employees will be entitled to leave of absence in 

circumstances where they cannot attend for duty due to 
personal illness. The absence will be covered as necessary 
by the work: group ensuring all safety and business issues 
are covered. Sickness records shall be maintained and 
regulated by the work: group with due notification to 
personnel records (See Part 8). 

16.-Bereavement Leave. 
Leave shall be provided for on agreement of the work: 

group. 

17.-Compassionate and Special Leave. 
Compassionate leave shall be granted on agreement of the 

work: group. 

Special leave shall be recommended by the Work Group 
within policy guidelines for Management approval. 

IS.-Jury Service. 
Leave will be granted for Jury Service as per Company 

policy. 

19.-Safety Clothing. 
(1) The Company shall provide and maintain all 

appropriate protective clothing and safety equipment re
quired in the work:place. No allowances shall be paid for the 
wearing of safety clothing. 

(2) Company clothing shall be replaced on an as needs 
basis once the initial issue has been made. 

(3) The onus will be on each employee to wear all 
protective clothing and safety equipment as defined by the 
BP Safety Regulations or such policy as is determined by 
the Refmery Occupational Health and Safety Committee. 

20.-100ls & Equipment. 
The Company shall provide employees with such tools 

and equipment including consumables as is necessary for the 
performance of their duties. The tools will be replaced on 
an individual needs basis. Replacement in kind will be 
provided on the basis of returning worn, obsolete or expired 
tools for proper handling. 

21.-Union Delegate. 
Employees appointed Union Delegates in the Plant or 

work area in which they are employed shall, upon 
notification thereof to the Company, be recognised as 
accredited representatives of the Union and shall be allowed, 
as agreed, necessary time during working hours to carry out 
Union business. 

22.-Grievance Procedure. 
If a dispute or grievance arises, until the matter is 

determined, work shall continue as directed by the Com
pany. No party shall be prejudiced as to the fmal settlement 
by the continuation of work in accordance with this clause. 

The following procedure will apply: 
(1) The matter shall first be discussed by the 

aggrieved employee and the Line Supervisor. 
(2) If no resolution within 48 hours; 

The matter shall be discussed between the 
accredited Union Representative, the Process 
Manager, the Line Supervisor and the employee 
concerned. 

(3) If no resolution within five working days: 
The parties may mutually agree to refer the 

issue to the Opemtions Manager, the Senior 
Employee Relations Officer and the Site Commit
tee Executive. 

OR 
If the matter is considered to be of such 

importance, then the issue is to be brought to the 
attention of the Opemtions Manager and the 
Senior Employee Relations Officer immediately. 

Some issues may require advancing to this 
stage without the above time constraints. 

(4) Should the matter still not be resolved, it shall be 
referred by the Opemtions Manager to the 
Refmery Manager. 

(5) If not resolved, the following options are availa
ble; 
(a) If agreed, the matter to be referred to a 

mutually accepted arbitrator, or 
(b) If agreement has not been reached, the matter 

shall then be discussed between a representa
tive of the company and the appropriate body 
of the union; or 

(c) If the matter is still not settled, it shall be 
submitted to a member of the Industrial 
Relations Commission, whose decision shall, 
subject to any appeal in accordance with the 
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Act, be final and shall be accepted by the 
parties. 

23.-Work Group Meetings. 
Work group meetings are to be actively encouraged. They 

should be used for safety discussions, communication, 
productivity and innovation issues. Meetings should be 
documented and minutes kept in a central communication 
fIle. 

24.-Agreement Review Committee. 
Regular meetings of the Operations Branch Agreement 

Review Committee will be held to review the viability of 
the Agreement and ensure adherence to the terms of the 
Agreement. The Committee will be responsible for initiating 
and formulating any agreement to be developed and ratified 
to replace this Agreement on its expiry. 

25.-Staffmg. 
(1) Any adjustment to the workforce levels will be 

presented for review and analysis by all parties at least 20 
days in advance of the required time. 

(2) In the event that the business of BP Oil K winana 
should curtail the parties will enter negotiations immedi
ately with the intent to agree on an Employee Plan. 

(3) Should both parties agree that any employee plan will 
involve some retrenchments then the BP retrenchment 
policy guidelines will be followed. 

26.-Shift to Day Secondments. 
When a shift RPT is seconded on to day work for project 

work of a predefmed nature, the following defmitions and 
conditions shall apply: 

• Special Project Work 
When applying normal work skills on a 

predefmed project which could last up to 12 
months on day work, the normal wage conditions 
shall apply as defmed in the salary package, ie no 
loss of normal salary. 

If the time period is to exceed 12 months, the 
shift loading will be eroded over a time period as 
per the present practice for shift staff. 

• Acting into a staff position 
When an individual volunteers to act into a staff 

position as defmed by a written job description 
with an accompanying grade, no higher duties 
payment will apply in addition to the normal 
salary, as acting into the higher duties position is 
already incorporated into the RPT grading system. 

If the time period exceeds beyond 12 months, 
the shift loading will be eroded over a time period 
as per the present practice for shift staff. 

The above also applies to day workers acting 
into a staff position. 

27.-Study Leave. 
The approved student scheme is as per Company Policy 

Guidelines. 
L Mclean 
Operations Manager 
BP Refmery K winana Pty 
Ltd 

RA Keegan 
Construction Mining & 
Energy Workers' Union 

Schedule A.-Parties to the AWard. 
Union Party to the Award 
The Construction, Mining, Energy, Timberyards, Saw

mills and Woodworkers Union of Australia-Western 
Australian Branch. 

Employer Party to the Award 
BP Refinery (Kwinana) Pty Ltd. 
Dated at Perth this 19th day of March, 1981. 

BP REFINERY (KWINANA) (SECURITY 
OFFICERS') AWARD, 1978 

No. R 56 of 1978. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 19th day of December, 1994. 
T. POPE, 

Acting Registrar. 

BP Refinery (Kwinana) (Security Officers') Award, 1978. 
Award No. R 56 of 1978. 

I.-Title. 
This Award shall be known as the BP Refmery (Kwinana) 

(Security Officers') Award, 1978. 

lA.-State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement 
1. Title 

lA. State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Thrm 
5. Definitions 
6. Contract of Employment 
7. Hours 
8. Holidays 
9. Annual Leave 

10. Absence Through Sickness 
11. Long Service Leave 
12. Compassionate Leave 
13. Shift Allowances 
14. Saturday and Sunday Work During Ordinary 

Hours 
15. Overtime 
16. Call Back 
17. Access to Records 
18. Posting of Notices 
19. Special Rates and Provisions 
20. Wages 
21. No Reduction 
22. Maternity Leave 
23. Payment of Wages 
24. Effect of 38 Hour Week 
25. Superannuation 
26. Superannuation Record 
27. Dispute Settlement Procedures 
28. Training Programme and Leave 
29. Structural Efficiency and Award Modernisation 

Schedule A-Parties to the Award 
Schedule B-Respondents 

3.-Area and Scope. 
This Award shall apply to officers engaged by the 

employer to work at the BP (Kwinana) Oil Refmery, in the 
classifications referred to in Clause ZO.-Wages, of this 
Award 

4.-Thrm. 
The term of this Award shall be for a period of one year 

from the beginning of the first pay period commencing on 
or after the date hereof. 

5.-Defmitions. 
(1) "Weekly Officer" means an officer engaged for an 

average of 38 hours per week and paid by the week or 
fortnight, as the case may be. 
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(2) "Casual Officer" means an officer engaged by the 
hour. 

(3) "Part-Time Officer" means an officer who is 
regularly employed for, and who works, a lesser number of 
hours than 38. 

(4) "Union" means the Union respondent to this Award. 
(5) "Day" means the period from midnight to midnight. 
(6) "Night Shift" means any shift commencing between 

6.00 p.m. and 4.00 a.m. 
(7) "Afternoon Shift" means any shift commencing 

between 12.00 noon and 6.00 p.m. 
(8) "Accrued Day(s) Off" means the paid day(s) off 

accruing to an officer resulting from an entitlement to the 
38 hour week as prescribed in Clause 7.-Hours of this 
Award. 

6.-Contract of Employment. 
(1) Officers under this Award shall be engaged either as 

weekly, part-time or casual officers. 
(2) (a) Subject to what is provided elsewhere in this 

subclause, weekly and part-time officers shall, by a legible 
notice displayed in a place accessible to such officers, be 
notified of the commencing and ceasing times of ordinary 
hours of work rostered by an employer no later than one 
week prior to the operative date of such roster or any 
subsequent operative date of an amendment thereto. 

(b) A lesser period of notice than that prescribed in 
paragraph (a) hereof may be given by an employer in 
circumstances where--

(i) such is agreed between an employer and the union 
in writing; or 

(ii) the prescribed period of notice is not practicable 
because of an emergency; or 

(iii) an employer wishes to amend a notified roster and 
an officer affected by the amendment agrees to a 
lesser period of notice in writing at the time that 
such amendment is to occur. 

(c) The one week notice period referred to in paragraph 
(a) of this subclause shall not apply in the event that a 
part-time officer agrees to work an additional shift. Subject 
to Clause 13.-Shift Allowances and Clause 14.-Saturday 
and Sunday Work During Ordinary Hours of this award, a 
part-time officer who agrees to work an additional shift shall 
be paid ordinary rates for such additional shift 

(d) Where an employer is convicted of a breach of this 
subclause, the union shall be at liberty to claim overtime for 
officers whose hours have been illegally changed. 

(3) The employment of any officer other than a casual 
officer shall be terminated only by one week's notice or by 
the payment or forfeiture, as the case may be, of one week's 
wages in lieu thereof. 

(4) The employment of a casual officer may be terminated 
by one hour's notice on either side or the payment by the 
employer or the forfeiture by the officer, as the case may be, 
of one hour's pay. 

(5) Nothing in this clause shall prevent an employer from 
dismissing an officer at any time for misconduct and an 
officer so dismissed shall be paid wages for the time worked 
up to the time of dismissal only. 

(6) On the termination of employment the employer shall, 
at the request of the officer, give such officer a statement 
signed by the employer stating the period of employment 
and when the employment terminated. 

(7) On the termination of employment, an officer shall 
return to the employer all uniforms in a reasonable 
condition, identity cards, vehicles, firearms, keys and all 
other items issued to officers. Any officer who fails to return 
these items within seven days of termination of employ
ment, where practicable to do so, may have an amount 
equivalent to the value of the items not returned deducted 
from their termination payment. 

(8) An employer may direct an officer to carry out such 
duties as are within the officer's skill, competence and 
training. 

7.-Hours. 
(1) (a) Subject to the provisions of this clause, the 

ordinary hours of duty shall be an average of 38 per week 
with the hours actually worked being 80 in each roster 
period of 14 consecutive days to be worked eight hours per 
day on any ten days of the fortnight with not more than one 
shift in any period of 24 hours. 

(b) The ordinary hours shall be worked with two hours 
of each week's work accruing as an entitlement to a 
maximum of 12 Accrued Days Off in each 12 month period. 
The Accrued Days Off shall be taken in a minimum period 
of one week made up of five consecutive Accrued Days Off 
in conjunction with a period of annual leave or at a time 
mutually acceptable to the employer and the officer, or 

(c) The ordinary hours of an officer in lieu of the 
provisions of subclause (1) hereof, may be worked within 
a 20 day, four week cycle with 0.4 of an hour of each day 
worked accruing as an entitlement to take the 20th day in 
each cycle as an Accrued Day Off in conjunction with other 
days off duty. 

(2) An employer and officer may by agreement substitute 
the Accrued Day Off the officer is to take off for another 
day in which case the Accrued Day Off shall become an 
ordinary working day. 

(3) In addition to the foregoing the following specific 
provisions shall apply: 

(a) The ordinary working hours in any day shall be 
worked within a spread of ten hours and, where 
a broken shift is worked on any day, each portion 
of that shift shall be for a period of not less than 
three hours. 

(b) The ordinary working hours prescribed by this 
clause may be altered by agreement between the 
employer and the Union, and where an agreement 
is reached in accordance with this provision to 
allow ordinary hours to be worked in excess of 
those prescribed by this clause up to but not 
exceeding 12 hours then notwithstanding any 
provision of this award, the parties may also reach 
agreement in relation to consequential variations 
in the payment of ordinary hours, leave and any 
other provision of this award affected by agree
ment pursuant to this subclause. 

(c) A paid crib time of 20 minutes shall be allowed 
not earlier than four hours nor later than five hours 
after the time of commencement of each shift, 
where it is reasonably practicable to do so. 

(d) Unless relieved by another officer, or approval is 
given by the employer, an officer shall not leave the 
general area of his/her post during the crib break. 

(4) The provisions of this clause apply to a part-time 
officer in the same proportion as the hours normally worked 
bear to a full-time officer. 

(5) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred to 
the Western Australian Industrial Relations Commission. 

8.-Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties, 
in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof fall on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday with pay and the day for 
which it is substituted shall not be a holiday. 

(2) Officers shall be paid at the rate of double time and 
one-half with a minimum payment of three hours at such rate 
for all time worked on the above holidays. 
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(3) For the purposes of this clause any officer whose 
ordinary or overtime hours of work extend over a public 
holiday shall have each hour's work, within the period of 
duty, paid for at the rate appropriate to where the hour's 
work falls. 

(4) (a) Where a holiday extends into the rostered day off 
of a weekly officer working a seven-day shift roster and 
he/she is not required to work on that day, the employer shall 
pay such officer for the time on the rostered day off falling 
on the public holiday, at ordinary rates. 

(b) The employer and the officer may agree, in lieu of the 
payment prescribed in paragraph (a) of this subclause, to add 
to the annual leave entitlement of the officer, an equivalent 
number of hours or to allow the time to be taken at some 
mutually agreed later occasion. 

(5) This clause, with the exception of subclause (2) shall 
not apply to casual officers. 

(6) Where-
(a) a day is proclaimed as a public holiday or as a 

public half-holiday under Section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, 

that day shall be a public holiday or, as the case may be a 
public half-holiday for the purposes of this Award within the 
district or locality specified in the proclamation. 

(7) When any of the days observed as a holiday prescribed 
in this clause fall on a day when an officer is on an Accrued 
Day Off the Officer shall be allowed to take a day's holiday 
in lieu of the holiday on a day immediately following the 
officer's annual leave or at a time mutually acceptable to the 
employer and the officer. 

(8) An officer whilst on a public holiday prescribed by 
this clause shall continue to accrue an entitlement to an 
Accrued Day Off as prescribed in subclause 0) of Clause 
7.-Hours of this Award. 

9.-Annual Leave. 
(I) (a) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed prior to proceeding on annual leave, shall be 
allowed annually to an officer by his/her employer after a 
period of 12 months' continuous service with such em
ployer. 

(b) A weekly officer working a seven-day shift roster (Le. 
a shift officer who is rostered to work regularly on Sundays 
and holidays), shall be allowed one week's leave in addition 
to the leave to which he/she is otherwise entitled under this 
clause. 

(c) Where an officer with 12 months' continuous service 
is engaged for part of a qualifying 12-monthly period as a 
seven-day shift officer, he/she shall be entitled to have the 
period of annual leave to which he/she is otherwise entitled 
under this clause increased by l/12th of a week for each 
completed month he/she is continuously so engaged. 

(2) In addition to his/her payment for annual leave an 
officer shall receive a loading calculated on his/her ordinary 
wage as prescribed, as follows--

(a) Day Officer: An officer who would have worked 
on day work had he/she not been on annual 
leave-a loading of 17.5 per cent 

(b) Shift Officer: An officer who would have worked 
on shift work had he/she not been on annual 
leave-a loading of 17.5 per cent Provided that 
where the officer would have received shift and 
weekend penalties as prescribed had he/she not 
been on annual leave during the relevant period 
and such penalties would have entitled him/her to 
a greater amount than the loading of 17.5 per cent, 
then the shift and weekend penalties shall be 
added to the rate of wage prescribed in lieu of the 
17.5 per cent loading. 

Provided further that if those shift and weekend 
penalties would have entitled him/her to a lesser 
amount than the loading of 17.5 per cent, then 
such loading of 17.5 per cent shall be added to the 

rate of wage as prescribed in lieu of the shift and 
weekend penalties. 

The loading prescribed by this sUbclause shall not apply 
to proportionate leave on termination. 

(3) If any award holiday falls within an officer's period 
of annual leave and is observed on a day which, in the case 
of that officer, would have been an ordinary working day 
there shall be added to that period one day, being an ordinary 
working day, for each such holiday observed as aforesaid. 

(4) Subject as hereinafter provided: 
(a) If after one month's continuous service in any 

qualifying 12 monthly period an officer lawfully 
terminates his/her service or his/her employment 
is terminated by the employer through no fault of 
the officer, the officer shall be paid 2.92 hours' 
pay in respect of each completed week of 
continuous service in that qualifying period. 

(b) An officer provided for in paragraphs (b) and (c) 
of subclause 0) of this clause, who is granted an 
additional week's annual leave, shall be paid 3.65 
hours' pay in respect of each completed week of 
service in lieu of the 2.92 hours' pay prescribed 
in paragraph (a) of this subclause. 

(c) In addition to any payment to which he/she may 
be entitled under this subclause, an officer whose 
employment terminates after he/she has com
pleted a 12 monthly qualifying period and who has 
not been allowed the leave prescribed under this 
Award in respect of that qualifying period shall be 
given payment in lieu of that leave unless he/she 
has been justifiably dismissed for misconduct and 
the misconduct for which he/she has been dis
missed occurred prior to the completion of that 
qualifying period. 

(5) Any time in respect of which an officer is absent from 
work, except time for which he/she is entitled to claim sick 
payor time spent on public holidays and/or annual leave 
and/or long service leave as prescribed by this Award, shall 
not count for the purposes of determining his/her right to 
annual leave. 

(6) By agreement between the employer and officer, an 
officer may take annual leave in more than one period, 
provided that none of such periods shall be less than one 
week in duration. 

(7) The provisions of this clause shall apply to part-time 
officers on a pro rata basis in the same proportion as the 
average number of hours worked each week in the 
qualifying period bear to 38. 

(8) The provisions of this clause shall not apply to casual 
officers. 

(9) When an officer proceeds on the first four weeks' of 
the annual leave prescribed by subclause (1) of this clause 
there will be no accrual towards an Accrued Day Off as 
prescribed in subclause (I) of Clause 7.-Hours of this 
Award. Accrual towards an Accrued Day Off shall continue 
during any other period of annual leave prescribed by this 
clause. 

lO.-Absence Through Sickness. 
(I) (a) An officer who is unable to attend or remain at 

his/her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the following provisions: 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an officer is absent on the ground of personal ill 
health or injury for a period longer than his/her entitlement 
to paid sick leave, payment may be adjusted at the end of 
that year of service, or at the time the officer's services 
terminate, if before the end of that year of service, to the 
extent that the officer has become entitled to further paid 
sick leave during that year of service. 
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(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the officer if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an officer shall not 
be entitled to claim payment for any period exceeding ten 
weeks in anyone year of service. 

(3) (a) To be entitled to payment in accordance with this 
clause the officer shall, where practicable, advise the 
employer at least three hours prior to the commencement of 
shift (and in any event within 24 hours) of his/her inability 
to attend for work, the nature of his/her illness or injury and 
the estimated duration of the absence. 

(b) Notwithstanding the provisions of subclause (4) of this 
clause, an officer who fails to notify the employer of his/her 
intended absence three hours prior to the commencement of 
shift will not be paid for the first eight hours of sick leave 
unless he/she produces a certificate from a medical 
practitioner. 

(4) The provisions of this clause do not apply to an officer 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require. Provided that, subject to the provisions 
of subclause (3) of this clause, the officer shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year, 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an officer who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and an officer may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the officer was 
confmed to his/her place of residence or a hospital as a result 
of his/her personal ill health or injury for a period of seven 
consecutive days or more and he/she produces a certificate 
from a registered medical practitioner that he/she was so 
confmed. Provided that the provisions of this paragraph do 
not relieve the officer of the obligation to advise the 
employer in accordance with subclause (3) of this clause if 
he/she is unable to attend for work on the working day next 
following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
officer was entitled at the time he/she proceeded on annual 
leave and shall not be made with respect to fractions of a 
day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the officer or, 
failing agreement, shall be added to the officer's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of Clause 9.-Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 9.-Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the officer's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
Volume 69 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
officer at the date of transmission from service with the 
transmittor shall stand to the credit of the officer at the 

commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to officers who are entitled to payment under 
the Workers' Compensation and Assistance Act, 1981 nor to 
officers whose injury or illness is the result of the officer's 
own misconduct. 

(8) The provisions of this clause do not apply to casual 
officers. 

(9) (a) An officer shall be paid the wages he/she would 
have received other than any allowances prescribed by 
Clause B.-Shift Allowances or Clause 14.-Saturdayand 
Sunday Working During Ordinary Hours of this award, had 
he/she not proceeded on sick leave and shall have the 
accrued entitlement to paid sick leave reduced by the time 
the officer is absent from work. 

(b) An officer shall not be entitled to claim payment for 
non-attendance on the ground of personal ill-health or injury 
nor will the officer's sick leave entitlements be reduced if 
such personal ill-health or injury occurs on a day when an 
officer is absent on an Accrued Day Off in accordance with 
the provisions of subclause (I) of Clause 7.-Hours of this 
Award. 

(10) An officer whilst on paid sick leave shall continue 
to accrue an entitlement to an Accrued Day Off as prescribed 
in subclause (I) of Clause 7.-Hours of this Award. 

(11) Any sick leave entitlement accumulated as at July 1, 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

11.-Long Service Leave. 
(I) The long service leave to which an officer shall be 

entitled or deemed to be entitled shall be as provided in this 
clause. 

(2) Subject to the provisions of subclauses (5) and (6) of 
this clause--

Where an officer has completed at least ten years' 
service the amount of leave shall be-

(a) in respect of ten years' service so com
pleted-13 weeks' leave. 

(b) In respect of each ten years' service com
pleted after such ten years-I 3 weeks' leave. 

(c) On the termination of the officer's employ
ment-

(i) by his/her death; or 
(ii) in any circumstances, otherwise than by 

the employer for serious misconduct, in 
respect of the number of years' service 
with the employer completed since the 
officer last became entitled to an 
amount of long service leave a propor
tionate amount on the basis of 13 weeks 
for 10 years' service. 

(3) Subject to the provision of subclause (6) of this clause, 
where an officer has completed at least seven years' service 
but less than ten years' service since its commencement and 
the officer's employment is terminated-

(a) by his/her death; or 
(b) in any circumstances, otherwise than by the 

employer for serious misconduct, 
the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of such service bears 
to ten years. 

(4) In the cases to which subclauses (2)(c) and (3) of this 
clause apply the officer shall be deemed to have been 
entitled to and to have commenced leave immediately prior 
to such termination. 

(5) An officer whose service with the employer com
menced before 7 July 1987 and whose service would entitle 
the officer to long service leave under this clause shall be 
entitled to leave calculated on the following basis-

(a) for each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 
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(b) for each completed year of service in the period 
commencing on or after 1 October 1964 and 
concluding 6 July 1987, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(c) for each completed year of service commencing 
on or after 7 July 1987 an amount of leave 
calculated on the basis of 13 weeks' leave for ten 
years' service. 

Provided that such officer shall not be entitled to long 
service leave until the officer's completed years of service 
entitle himlher to the amount of long service leave 
prescribed in either subclause (2)(a) or subclause (2)(b) of 
this clause, as the case may be. 

(6) An officer to whom subclauses (2)(c) and (3) of this 
clause apply whose service with the employer commenced 
before 7 July 1987 shall be entitled to an amount of long 
service leave calculated on the following basis-

(a) for each completed year of service commencing 
before 1 October 1964 an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service in the period 
commencing on or after 1 October 1964 and 
concluding 6 July 1987 an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service; and 

(c) for each completed year of service commencing 
on or after 7 July 1987 an amount of leave 
calculated on the basis of 13 weeks' leave for ten 
years' service. 

(7) Any long service leave accumulated as at 1 July 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

(8) Th the extent that they are not inconsistent with the 
provisions of subclauses (1) to (8) of this clause, the long 
service leave provisions set out in Volume 69 of the Western 
Australian Industrial Gazette at pages 1 to 4 inclusive are 
hereby incorporated in and shall be deemed to be part of this 
Award. 

12.-Compassionate Leave. 
(1) An officer shall, on the death within Australia, of a 

wife. husband, de-facto wife or de-facto husband, parent, 
parents-in-law, brother, sister, grandparents, grandchildren, 
child or stepchild be entitled on notice, of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the officer in two 
ordinary working days. Proof of such death shall be 
furnished by the officer to the satisfaction of his/her 
employer. 

An officer whose relative, as defined, dies outside 
Australia shall be entitled to leave of one day without loss 
of any ordinary pay, provided that such leave shall be 
extended to two days where the officer travels overseas to 
attend the funeral. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the officer otherwise would 
have been on duty and shall not be granted in any case where 
the officer concerned would have been off duty in 
accordance with his/her roster, or on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without payor on a public holiday. 

(3) An officer shall not be entitled to claim payment for 
compassionate leave on a day when that officer is absent on 
an Accrued Day Off in accordance with the provisions of 
sUbclause (1) of Cause 7.-Hours of this AWard. 

(4) An officer, whilst on compassionate leave prescribed 
by this clause shall continue to accrue an entitlement to an 
Accrued Day Off as prescribed in sUbclause (1) of Clause 
7.-Hours, of this Award. 

13.-Shift Allowances. 
Subject to the provisions of subclause (2) of Clause 

14.-Saturdayand Sunday Work During Ordinary Hours, of 
this Award, the following additional allowances for shift 

work shall be paid to officers in respect of work performed 
during the ordinary hours of shifts as defined in subclauses 
(6) and (7) of Clause 5.-Defmitions of this Award. 

Afternoon Shift 15% 
Night Shift 25% 

14.-Saturdayand Sunday Work During Ordinary Hours. 
(1) Officers required to work their ordinary hours on a 

Saturday or Sunday shall be paid for all time so worked at 
the following rates: 

Saturday work-time and one half 
Sunday work -time and three quarters 

(2) The allowances prescribed in this clause shall be in 
substitution for and not cumulative upon the shift work 
allowances prescribed in Clause 13.-Shift Allowances of 
this Award. 

(3) For the purpose of this clause, the rates prescribed 
shall apply in respect of ordinary hours of work only and 
shall apply to all officers including casual officers. 

(4) Officers required to work on Sundays shall be paid for 
a minimum of three hours. 

15.-Overtime. 
(1) Subject to the provisions of paragraph (c) of subclause 

(2) of Clause 6.-Contract of Employment of this award, 
and except as hereinafter provided, all work done outside 
ordinary hours prescribed by Clause 7.-Hours of this 
award, shall be paid for at the rate of time and one-half for 
the first two hours and double time thereafter. Continuous 
shift officers shall be entitled to double time. In computing 
overtime each day's work shall stand alone. 

(2) An officer required to work in excess of one hour after 
completion of his/her ordinary shift, without being notified 
before the completion of the previous day or shift, shall be 
paid a meal allowance of $6.10. A further meal allowance 
of $4.15 shall be paid on the completion of each additional 
four hours' overtime worked. 

(3) An officer who works so much overtime between the 
termination of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the next day that 
he/she has not had at least the following specified period off 
duty between those times shall, subject to this subclause, be 
released after completion of such overtime until he/she has 
had such period off duty without loss of pay for ordinary 
working time occurring during such absence. 

The specified period shall be:-
(a) for officers employed on shift work, eight hours 

including the normal changeover time, if any; 
(b) officers employed on day work, ten hours. 

(4) Overtime worked on a Sunday shall be paid at the rate 
of double time. Overtime worked on a public holiday shall 
be paid at the rate of double time and one-half. 

16.-Call Back. 
An officer required to attend the employer's premises for 

any reason other than to pick up his/her pay shall be paid 
for the time involved in each such attendance. 

Provided further, that such officer shall be given at least 
eight hours off duty, excluding travelling time in excess of 
30 minutes and a meal break of 30 minutes, before he/she 
is required to resume his/her ordinary hours. If such officer 
is requested to resume duty before eight hours' rest is given 
he/she shall be paid at double ordinary rates until he/she has 
been relieved from duty for a period of eight hours. 

17.-Access to Records. 
(1) The employer shall keep a time and wages record 

showing the name and address of each officer, the nature of 
their work and classification pursuant to Clause 2O.-Wages 
of this award, the hours worked each day and the wages and 
allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to comply 
with this provision to the extent of the information recorded. 

(2) The employer shall keep a written record showing the 
name of each officer required by the employer to carry a 
firearm and the dates of firearms training undertaken by each 



272 WESTERN AUSTRALIAN INDUSTRIAL GAZE'ITE 75 W.A.I.G. 

such officer according to the requirements of subclause (3) 
of Oause 19.-Special Rates and Provisions of this award. 

(3) The records referred to in subclauses (1) and (2) hereof 
shall be open for inspection by a duly accredited official of 
the union during the usual office hours, at the employer's 
office or other convenient place, and the official shall be 
allowed to take extracts therefrom. The employer's work 
shall be deemed to be a convenient place for the purpose of 
this subclause and if for any reason the record be not 
available at the works when the official calls to inspect it, 
it shall be made available for inspection within 24 hours 
either at the employer's office or at the works. 

18.-Posting of Notices. 

(1) A copy of this Award, if supplied by the Union, shall 
be placed at the workplace by the employer, in a suitable 
place agreed upon by both the employer and the Union. 

(2) The accredited Union representative may post a notice 
of the Union in a suitable place agreed upon between the 
employer and the Union. 

19.-Special Rates and Provisions. 

(1) The employer shall provide adequate shelter and 
amenities for the officers at the worksite. 

(2) An officer shall not carry firearms unless required to 
do so by the employer. Where an officer is required to carry 
firearms, such frrearms shall be provided and maintained in 
a reasonable condition by the employer. 

(3) Where an officer is required by the employer to carry 
firearms, initial training in the use of such firearm shall be 
provided and such training time shall be counted as time 
worked. Paid refresher courses shall be conducted at 
six-monthly intervals thereafter. 

(4) Where it is necessary for an officer to attend a Court 
in connection with any matter arising out of or in connection 
with his/her duties, the time so occupied shall count as time 
worked. 

(5) Accommodation for Meals: 

Where practicable, employers shall allow static officers 
to partake of their meals, crib breaks or tea breaks in a 
suitable place protected from the weather and every such 
officer shall be provided by the employer with adequate 
facilities for tea making and for heating food. This provision 
shall not apply to mobile patrolpersons. 

(6) Where the employer requires an officer to wear a 
uniform, the following provisions shall apply-

(a) The uniform issue shall be provided by the 
employer and shall be replaced on a fair wear and 
tear basis. 

(b) For full-time or part-time officers the uniform 
issue shall be as follows: 

3 shirts 
2 pairs of trousers or slacks or skirts 
1 tie or scarf 
1 jacket or jumper 

(c) For casual officers the uniform issue shall be as 
follows: 

2 shirts 
1 pair of trousers or slacks or skirts 
I tie or scarf 
I jacket or jumper 

(d) The officer shall be responsible for the laundering 
of and the cost of laundering any uniform 
supplied. 

(7) Protective Oothing: 

Where an officer is required to work in wet conditions, 
he/she shall be supplied with suitable wet weather clothing 
and boots. Such clothing shall remain the property of the 
employer. 

2O.-Wages. 
(1) The rate of pay for officers under this award shall be 

as follows-
Thtal Per Week 

$ 
Security Officer (fIrst 12 months) 407.70 
Security Officer (thereafter) 421.80 

(2) A casual officer shall be paid 20% of the ordinary rate 
in addition to the ordinary rate for the calling in which 
he/she is employed, with a minimum engagement of three 
hours to be worked in a continuous shift. 

(3) The wage rate prescribed in subclause (1) of this 
clause takes into account all disabilities associated with the 
performance of security and other duties under the scope of 
this award. 

(4) Leading Hands 
Any officer placed in charge of other officers shall be paid 

in addition to the appropriate wage prescribed, the follow
ing: 

$ 
Per Week 

(a) If placed in charge of not less than three 
and not more than ten other officers 16.60 

(b) If placed in charge of not less than ten 
and not more than 20 other officers 25.40 

(c) If placed in charge of more than 20 other 
officers 32.70 

(5) Additional Allowance 
Security officers required to hold a licence in accordance 

with the provisions of the Security Agents' Act shall have, 
in the second and subsequent years of employment, 50% of 
the cost of the licence reimbursed by the employer. 

21.-No Reduction. 
Nothing contained in this Award shall entitle an employer 

to reduce the wage of any officer who at the date of this 
Award is being paid a higher rate of wage than the minimum 
prescribed for his or her class of work. 

22.-Maternity Leave. 
(1) Eligibility for Maternity Leave 
An officer who becomes pregnant shall, upon production 

to her employer of a certifIcate from a duly qualilled medical 
practitioner stating the presumed date of her confmement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part-time officer but 

shall not include an officer engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confme
ment and a period of six weeks' compulsory leave 
to be taken immediately following confmement. 

(b) An officer shall, not less than 10 weeks prior to 
the presumed date of confInement, give notice in 
writing to her employer stating the presumed date 
of confmement. 

(c) An officer shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An officer shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
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confmement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the officer 
make it inadvisable for the officer to continue at her present 
work, the officer shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the officer 
may, or the employer may require the officer to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the officer giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the officer giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an 
officer terminates other than by the birth of a 
living child. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the birth 
of a living child, it shall be the right of the officer 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the officer to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse
quences of confmement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An officer returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of an officer who was 
transferred to a safe job pursuant to subclause (3), 

to the position she held immediately before such 
transfer. 

Where such poSition no longer exists but there 
are other positions available, for which the officer 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An officer may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised Award 
absences (excluding annual leave or long service 
leave), shall not be available to an officer during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any Award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken into 
account in calculating the period of service for any purpose 
of the Award. 

(9) Thrmination of Employment 
(a) An officer on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this Award. 

(b) An employer shall not terminate the employment 
of an officer on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An officer shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
an officer who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the officer is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Officers 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement officer 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the officer who 
is being replaced. 

(c) Before an employer engages a person to replace 
an officer temporarily promoted or transferred in 
order to replace an officer exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the officer who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement officer. 

(e) A replacement officer shall not be entitled to any 
of the rights conferred by this clause except where 
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her employment continues beyond the 12 months' 
qualifying period. 

(12) Effect of Maternity Leave on Accrued Day Off 

(a) When an officer proceeds on maternity leave there 
will be no accrual towards an Accrued Day Off as 
prescribed in subclause (1) of Clause 7.-Hours, 
of this Award. 

(b) When an officer proceeds on maternity leave the 
employer may pay an officer the amount of hours 
accrued towards an Accrued Day Off as prescribed 
in subclause (I) of Clause 7.-Hours, of this 
Award. 

23.-Payment of Wages. 

(1) Wages may be paid by cheque, cash or direct deposit 
into the officer's nominated bank account at the discretion 
of the employer. 

(2) No deduction shall be made of an officer's wages 
unless the officer has authorised such deduction in writing. 

24.-Effect of 38 Hour Week. 

(1) Thrmination 

(a) An officer subject to the provisions of subclause 
(1) of Clause 7.-Hours of this Award who has not 
taken any Accrued Days Off accumulated during 
a work cycle in which employment is terminated, 
shall be paid the total of hours accumulated 
towards the Accrued Days Off for which payment 
has not already been made. 

(b) An officer who has taken any Accrued Day Off 
during a work cycle in which employment is 
terminated shall have the wages due on termina
tion reduced by the total hours for which payment 
has already been made but for which the officer 
had no entitlement toward those Accrued Days 
Off. 

(2) Workers' Compensation 

(a) 20 Day Work Cycle 

(i) Where an officer is on workers' compensa
tion for periods for less than one complete 20 
day work cycle, such officer will accrue 
towards and be paid for the succeeding 
Accrued Day Off following such absence. 

(ii) An officer will not accrue Accrued Days Off 
for periods of workers' compensation where 
such period of leave exceeds one or more 
complete 20 day work cycles. 

(iii) Where an officer is on workers' compensa
tion for less than one complete 20 day work 
cycle and an Accrued Day Off falls within 
the period, the officer will not be re-rostered 
for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle 

(i) Where an officer is on workers' compensa
tion for periods for less than a total of 20 
consecutive work days in a work cycle such 
officer will accrue towards and be paid for 
the succeeding Accrued Days Off following 
such leave. 

(H) Where an officer is on workers' compensa
tion for periods greater than a total of 20 
consecutive days in a work cycle such officer 
will have the period of workers' compensa
tion added to the work cycle. 

(iii) Where an officer is on workers' compensa
tion for greater than 20 consecutive work 
days and an Accrued Day Off as prescribed 
in subclause (1) of Clause 7.-Hours of this 
Award falls within the period the officer shall 
be re-rostered for another Accrued Day Off 
on completion of the 20 week work cycle 
following such absence. 

(3) Leave Without 
(a) 20 Work Cycle 

An officer who is absent on any form of leave 
without pay during a 20 day work cycle shall not 
accumulate an entitlement to an Accrued Day Off 
for the period of such leave nor will the officer be 
entitled to an Accrued Day Off whilst on leave 
without pay. 

(b) 12 Months' Work Cycle 
(i) An officer who is absent on any form of leave 

without pay for less than a total of five days 
in any work cycle shall not have payment 
reduced when proceeding on Accrued Days 
Off. 

(ii) An officer who is absent on any form ofleave 
without pay for a total of five days or more 
in any work cycle will have such period of 
leave added to the work cycle. 

(4) Payment of Wages 
An officer shall be paid for Accrued Days Off at the rate, 

including penalties, at which it was accumulated. 

25.-Superannuation. 
The provisions of the Miscellaneous Workers' (Security 

Industry) Superannuation Award, 1987, will apply to 
officers and employers under this Award. 

26.-Superannuation Record. 
(1) The employer shall keep a record of time worked for 

the purposes of establishing the officer's entitlement to 
occupational superannuation, in accordance with the Mis
cellaneous Workers' (Security Industry) Superannuation 
Award, 1987, and records of payment made to the fund for 
the officer. 

(2) (a) The superannuation record referred to in subclause 
(1) of this clause shall be open for inspection by a duly 
accredited official of the union during the usual office hours 
at the employer's registered office or principal place of 
business, and the official shall be allowed to take extracts 
from the record. 

(b) If for any reason the superannuation record is not 
available at the registered office or principal place of 
business when the official calls to inspect it, it shall be made 
available for inspection within 24 hours either at the 
employer's registered office or principal place of business. 

(c) The inspection of the records is to be conducted in 
such a manner that it does not interfere unduly with the 
conduct of the employer's business. 

27.-Dispute Settlement Procedures. 
(1) Issues in dispute shall be resolved between the 

officer(s) and the employer in accordance with the following 
procedure-

Step l-Should a dispute arise, the officer fIrst refers the 
grievance to the supervisor. 

Step 2-If it is not resolved satisfactorily at that stage, the 
officer may then refer the grievance to the job 
steward. 

Step 3-The job steward discusses the matter with the 
supervisor. 

Step 4-Where a matter is not referred to a job steward, 
or it is unresolved at the steward-supervisor 
discussion stage, the officer or the job steward 
raises the matter with the area manager. 

Step 5-The area manager investigates and gives an 
answer within 48 hours, unless the parties agree 
a longer period is justified and necessary. 

Step 6-If the matter is still not settled, the job steward 
refers it to the appropriate full-time official of the 
union. 

Step 7-At this point, the union negotiates with the State 
manager of the company. 

If requested, the union and appropriate employer repre
sentative shall assist the officers to resolve the dispute. 
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(2) Should issues remain unresolved, the appropriate 
union official and employer representative shall then assist 
the officers to resolve the problem. 

(3) If the matter still cannot be resolved, the matter may 
be referred to the Western Australian Industrial Relations 
Commission. 

(4) Other than in the case of genuine occupational health 
and safety reasons, work shall continue while the procedures 
directed by this clause are followed. 

28.-Training Programme and Leave. 
(1) An employer shall, either through consultation in 

accordance with Clause 29.-Structural Efficiency and 
Award Modernisation hereof, or through the establishment 
of a training committee, develop a training programme 
consistent with--

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of 

the enterprise; and 
(c) the need to develop vocational skills relevant to 

the enterprise and the security industry through 
courses conducted by accredited educational insti
tutions and providers. 

(2) Should it be agreed that a training committee be 
established, such committee shall be constituted by equal 
numbers of employer and officer representatives and have 
a charter which clearly states its role and responsibilities. 
The charter may include, for example-

(a) formulation of a training programme and availa
bility of training courses and career opportunities 
to officers; 

(b) dissemination of information on the training 
programme and availability of training courses 
and career opportunities to officers; 

(c) recommendation of individual officers for training 
and reclassification; and 

(d) monitoring and advising management and officers 
regarding the ongoing effectiveness of the train
ing. 

(3) An officer who is approved to attend, and so attends, 
additional training established by a programme developed 
pursuant to this clause, shall-

(a) not lose wages for a period of absence from duty 
to attend such training when it is undertaken 
during the officer's normal rostered hours of duty; 
and 

(b) be paid the appropriate ordinary time rates for any 
period of attendance at such training which occurs 
outside of, or in excess of, the officer's normal 
rostered hours of duty. 

29.-Structural Efficiency and Award Modernisation. 
(1) The parties to this award are to co-operate positively 

to increase the efficiency and productivity of the security 
industry and to enhance the career opportunities and job 
security of officers in the industry. 

(2) The employer, officers and the union shall establish 
a consultative mechanism and procedures appropriate to the 
size, structure and needs of the enterprise. Measures raised 
by the parties for consideration consistent with the objec
tives of subclause (1) hereof shall be processed through that 
consultative mechanism and procedures. 

(3) Considerations consistent with subclause (1) hereof 
shall include measures related to implementation of a new 
classification structure, the facilitative provisions contained 
in the award and matters concerning training. 

(4) Without limiting the rights of either the employer or 
the union to arbitration, any other measures designed to 
increase flexibility at a work place/enterprise sought by any 
party shall be notified to the Commission and by agreement 
of the parties involved shall be implemented subject to the 
following requirements-

(a) the majority of officers affected by any change at 
the work place must genuinely agree to such 
change; 

(b) officers shall not lose income applicable to their 
ordinary hours of work as a result of the change; 

(c) the union must be a party to the agreement; 
(d) the union shall not unreasonably oppose any 

agreement; and 
(e) any agreement shall be subject to approval by the 

Western Australian Industrial Relations Commis
sion and, if approved, shall operate as a schedule 
to this award and take precedence over other 
provisions of this award to the extent of any 
inconsistency. 

Schedule A-Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B-Respondents. 
BP (K winana) Oil Refinery Pty Ltd 
MSS Guard Services 
Dated at Perth this 1st day of March, 1979. 

BREADCARTERS(COUNTRY)AWARD1~6 
No. Ri7 of 1~5. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 22nd day of December, 1994. 
J. CARRIGG, 

Registrar. 

Breadcarters (Country) Award 1976 
Award No. R17 of 1975. 

I.-Title. 
This award shall be known as the Breadcarters (Country) 

Award 1976, and replaces Awards No. 3 of 1934, 17 of 
1945, 16 of 1941 and replaces that part of Award No. 35 of 
1963 as it applies within a radius of five miles of the Post 
Office, Collie. 

lA.-State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement 
1. Title 

lA. State Wage Principles December 1993 
2. Arrangement 
3. Scope 
4. Area 
5. Thrm 
6. Wages 

6A. Supplementary Payments 
7. Hours 

7 A. Implementation of 38 Hour Week 
78. Procedures for In-Plant Discussions 
7C. Hours Transition Provision 

8. Overtime 
9. Holidays 

10. Payment of Wages 
11. Shortages and Change Money 
12. Posting Award 
13. Defmitions 
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14. Annual Leave 
15. Payment for Sickness 
16. Engagement 
17. Meal and Rest Breaks 
18. Time and Wages Records 
19. Learning a Round 
20. Junior Workers 
21. Breakdowns 
22. long Service u,ave 
23. Part-Time Workers 
24. Bereavement Leave 
25. Air Conditioning 
26. Maternity Leave 
27. location Allowances 
28. Settlement of Disputes Procedures 
29. Award Modernisation 
30. Training Leave 

Schedule "A" -Respondents 

3.-Scope. 

This award shall apply to the workers classified in clause 
6.-Wages, employed in or in connection with the delivery 
or conveyance of bread. 

4.-Area. 

This award shall apply to the area of Western Australia 
outside the radius of 28 miles from the G.P.O. Perth. 

5.-Thnn. 

The tenn of this award shall be 3 years from the date 
hereof. 

6.-Wages. 

(1) The following shall be the base rates of wages payable 
to employees covered by this Award. The total minimum 
weekly wage rate shall be comprised of the supplementary 
payments in Clause 6A and the base rates in this clause for 
the appropriate grade or sub-grade. 

Grade 1 

loader 

Yardperson 

Grade 2 

Breadcarter in charge of rigid vehicle up 
to 4.5 tonnes Gross Vehicle Mass or 
Gross Combination Mass 

loader in charge of automatic slicing 
and wrapping machine 

Breadcarter 

Grade 3 

Breadcarter in charge of rigid vehicle 
4.5 to 13.9 tonnes GVM or GeM 

Grade 4 

Breadcarter in charge of rigid vehicle 
over 13.9 tonnes GYM or GeM up to 
13 tonnes capacity 

Grade 5 

Breadcarter in charge of rigid vehicle 
and trailer up to 22.4 tonnes GeM over 
10 and up to 15 tonnes capacity 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

Base Rate 
Per Week 

$ 

314.30 

327.70 

334.40 

344.50 

351.10 

(2) JUNIOR WORKERS: 
The following percentage of the total wage payable to an 

adult worker for the class of work perfonned. 
% 

If under 17 years of age 60 
If 17 and under 18 years of age 70 
If 18 and under 19 years of age 80 
If 19 and under 20 years of age 90 
If 20 years of age Adult Rate 

No junior under 17 years of age shall be pennitted to be 
in sole charge of a motor vehicle. 

A junior who is required to have a "B" class motor 
vehicle driver's license shall be paid the full adult rate. 

(3) u,ading Hands 
A leading hand appointed as such by the employer and 

placed in charge of: 
(a) Not less than three and not more than ten other 

workers shall be paid $17.90 per week extra. 
(b) More than ten and not more than twenty other 

workers shall be paid $26.70 per week extra. 
(c) More than twenty other workers shall be paid 

$33.90 per week extra. 
(4) Part-Time Workers: Part-time workers shall be paid 

at the rate of 20 per cent in addition to the rates prescribed 
for weekly hands. The minimum payment for a part-time 
worker shall be four hours in any day. 

(5) CASUALS: 
Casual hands shall be paid at the rate of 20 per cent in 

addition to the rates prescribed for weekly hands. The 
minimum payment to a casual hand shall be four hours in 
any day. 

(6) COLLECTION OF MONIES 
Breadcarters who are required in any week to collect 

moneys and account for them as part of their duties are to 
be paid $4.75 per week in addition to the rates before
mentioned. 

(7) (a) loaders who are required to commence working 
before 4.00 a.m. on any day shall be paid for each day so 
worked, an extra 30 per cent 

(b) Loaders who are required to commence work between 
4.01 a.m. and 7.00 a.m. on any day shall be paid an extra 15 
per cent for each day so worked. 

(8) Bread Carters who are required to commence working 
before 7.00 a.m. on any day shall be paid an extra 15 per cent 
for each day so worked. 

6A.-Supplementary Payments. 
(1) As part of the total minimum weekly wage rate 

payable under this Award the following supplementary 
payments for an adult employee for each grade or sub-grade 
are to be added to the base rates of wages provided in Clause 
6.-Wages of this award. 

Amount Per 
Week 

$ 
Grade I 52.90 
Grade 2 54.80 
Grade 3 55.80 
Grade 4 57.20 
Grade 5 58.20 

(2) The supplementary payment payable to an employee 
pursuant to the provisions of this Clause shall be for all 
purposes of this Award. 

(3) The supplementary payments prescribed in this Clause 
are in substitution for overaward payments as defmed to the 
extent of any Award wage increase arising out of the 
application of minimum rates adjustments and broadbanding 
increases arising out of the September 1989 State Wage 
Decision. 

(4) "Overaward payment" is defmed as the amount 
(whether it be tenned overaward payment, attendance 
bonus, service increment, or any tenn whatsoever) which an 
employee would receive in excess of the award wage which 
applied immediately prior to the introduction of supplemen-
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tary payments for the classification in which such employee 
is engaged. Provided that such payment should exclude 
overtime, shift allowances, penalty rates, disability allow
ances, fares and travelling time allowances and any other 
anCillary payments of a like nature prescribed by this Award. 

(5) Supplementary payments set out in this clause 
represents payment in lieu of equivalent overaward pay
ments. 

"Overaward Payment" is defined as the amount (whether 
it be termed "overaward payment", "attendance bonus", 
"service increment" or any term whatsoever) which an 
employee would receive in excess of the "award wage" 
which applied prior to the decision of the Western 
Australian Industrial Relations Commission dated 24 De
cember, 1993 (Application No. 1457 of 1993) for the 
classification in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift allowances, 
penalty rates, disability allowances, fares and travelling time 
allowances and any other ancillary payments of a like nature 
prescribed by the award. 

The supplementary payment at each classification level 
includes an $8.00 adjustment reflecting the application of 
the Arbitrated Safety Net Adjustment Principle enunciated 
in the State Wage decision of 24 December, 1993. 
Consistent with the requirements of the Principles the $8.00 
Safety Net Adjustment is absorbable to the extent of any 
equivalent amount in rates of pay-whether overaward, 
award or industrial agreement-in excess of the minimum 
rates (classification rate and supplementary payment) 
prescribed in accordance with the September 1989 State 
Wage Case decision. 

7.-Hours. 
(1) Subject to the provisions of this subclause and Clauses 

7 A.-Implementation of 38 Hour Week, 7B.-Procedures 
for In-Plant Discussions and 7C.-Hours Transition Provi
sion, of this award the ordinary hours of work shall be an 
average of 38 per week to be worked on one of the following 
basis. 

(a) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(b) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(c) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(d) 152 hours within a work cycle not exceeding 28 
consecutive days; 

(2) The ordinary hours of work shall consist of work 
performed over a period of eight consecutive hours on each 
working day unless agreed between the employer and the 
majority of his employees in the plant or section or sections 
concerned. 

(3) The ordinary hours of work may be worked from 
Monday to Saturday inclusive. 

(4) All ordinary hours worked on a Saturday shall be paid 
at the rate of time and one half. 

(5) In any week in which one award holiday occurs on an 
ordinary working day, the hours of work shall be thirty-three 
and twenty minutes, and in any week in which two award 
holidays occur on ordinary working days, the hours of work 
shall be twenty-six hours twenty minutes. 

7 A.-Implementation of 38 Hour Week. 
(1) Except as provided in subclause (4) of this clause, the 

method of implementation of the 38 hour week may be any 
one of the following:-

(a) by employees working less than 8 ordinary hours 
each day; or 

(b) by employees working less than 8 ordinary hours 
on one or more days each week; or 

(c) by fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) by rostering employees off duty on various days 
of the week during a particular work cycle so that 

each employee has one day of ordinary working 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub
clause (1) of Clause 9.-Holidays of this Award. 

(2) An assessment should be made as to which method 
of implementation best suits the business and the proposal 
shall be discussed with the employees concerned, the 
objective being to reach agreement on the method of 
implementation prior to October 18, 1986. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special anomalous or extraordinary 
problems shall be applied in accordance with Clause 
28.-Settlement of Disputes Procedures of this award. The 
procedure shall be applied without delay. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Duty 
Except as provided in subclause (6) of this clause, in cases 

where, by virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with paragraphs (c) and 
(d) ofsubclause (1) of this clause, is entitled to a day off duty 
during his work cycle, such employee shall be advised by 
the employer at least four weeks in advance of the day he 
is to take off duty. 

(6) (a) An employer, with the agreement of the majority 
of employees concerned, may substitute the day an 
employee is to take off in accordance with paragraphs (c) 
and (d) of subclause (1) of this clause, for another day in the 
case of a breakdown in machinery or a failure or shortage 
of electric power or to meet the requirements of the business 
in the event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for another day. 

(c) An employer and employee may, be agreement, allow 
rostered days off work to accumulate, and such accumulated 
days shall be taken at a mutually convenient time. 

7B.-Procedures for In-Plant Discussions. 
(1) Procedures shall be established for in-plant discus

sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with Clauses 
7.-Hours and 7 A.-Implementation of 38 Hour Week of 
this award and shall entail an objective review of current 
practices to establish where improvements can be made and 
implemented. 

(2) The procedures should allow for in-plant discussions 
to continue even though all matters may not be resolved by 
October 18, 1986. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul
ties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in-plant. 

(5) In cases where agreement cannot be reached in-plant 
in the first instance or where problems arise after initial 
agreements or understandings have been achieved in-plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as provided in Clause 28.
Settlement of Disputes Procedures of this award. 

7C.-Hours Transition Provision. 
(1) The concept of a 38-hour week shall operate from July 

18, 1986, however in recognition of the difficulties 
associated with its introduction the employer may imple
ment the 38-hour week after that date provided that such 
implementation shall occur no later than October 18, 1986. 

(2) Where the employer implements the 38-hour week at 
a date later than July 18, 1986 an employee shall become 
entitled to a payment at the date of implementation which 
shall accrue at the rate of two ordinary hours' pay for each 
week of 40 ordinary hours that is worked after July 18, 1986. 
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Provided that in any such week where less than 40 ordinary 
hours are worked then the rate of two ordinary hours' pay 
shall be reduced proportionately except where an employee 
is absent from duty in a circumstance that entitles him to 
payment for the absence pursuant to other provisions of this 
award. 

8.-Overtime. 
(1) All overtime shall be paid for, in addition to the 

ordinary wage, at the rate of time and one half for the fIrst 
two hours and double time thereafter. 

(2) Overtime shall be paid for all time on duty except any 
which stands alone, in excess of the hours prescribed in 
Clause 7.-Hours of this Award. 

(3) All time worked in excess of ten hours on a double 
delivery day or in excess of twelve hours on a treble or 
quadruple delivery day shall stand alone and be deemed 
overtime and shall be paid at the rate of double time. 

(4) Notwithstanding anything contained herein:-
(a) No organisation, party to this Award, or workers 

covered by this award shall in any way, whether 
directly or indirectly, be a party to or concerned 
in any ban, limitation, or restriction upon the 
working of overtime in accordance with the 
requirements of this subclause. 

(b) Any employer may require any worker to work 
reasonable overtime at overtime rates and such 
worker shall work overtime in accordance with 
such requirements. 

(c) No worker shall be allowed to resume work until 
the worker has had a clear ten hours off. 

9.-Holidays. 
(1) (a) Subject to subclause (3) of this clause, the 

following days or the days observed in lieu thereof shall be 
granted as holidays to all workers without deduction of pay, 
namely-New Year's Day, Australia Day, Labour Day, 
Good Friday, Easter Monday, Anzac Day, Foundation Day, 
Sovereign's Birthday, Christmas Day and Boxing Day. 

(b) Where Christmas Day or New Year's Day fall on a 
Saturday or a Sunday, such holiday shall be observed on the 
next succeeding Monday and where Boxing Day falls on a 
Sunday or Monday such holiday shall be observed on the 
next succeeding Thesday, in each case the substituted day 
shall be deemed a holiday without deduction of pay in lieu 
of the day for which it is substituted. 

(2) Any worker who is absent from work for any cause 
other than sickness (proof shall lie on the worker) on the 
working day immediately before or the working day 
immediately following any of the days mentioned in 
subclause (1) hereof shall not be entitled to payment for the 
holiday. 

(3) Workers may be required to work on the loading and 
delivery of bread only on Australia Day, Foundation Day, 
Sovereign's Birthday and on New Year's Day and Anzac 
Day when those days are observed on a Monday in which 
case an additional day on full pay shall be added to the 
annual leave of the worker or payment of one and a half 
day's pay for such holiday shall be made to the worker. 
Provided that volunteers shall have the fIrst option of 
working on the foregoing holidays. Provided further that if 
as a result of the worker's own default only part of a day 
is worked by the worker any such additional payor leave 
shall be equivalent only to the time actually worked on such 
day. 

IO.-Payment of Wages. 
(1) (a) Wages shall be paid weekly on a Wednesday, 

Thursday or Friday. No employer shall hold more than two 
days wages in hand, except for circumstances agreed 
between the Union and the employer to be beyond the 
employer's control. 

(b) All wages shall be paid enclosed in an envelope, 
which shall be clearly endorsed on the outside with the 
particulars hereunder: 

(i) Name 
(ii) Hourly Rate 

(ill) Overtime 
(iv) Allowances 
(v) Penalties 

(vi) Gross Wages 
(vii) Deductions 

(viii) Nett Wage 
Provided that at the option of the employer, the particulars 

mentioned may be stated on a slip of paper and included in 
the envelope. 

(2) By agreement between the employer and the majority 
of employees at each yard, depot or garage, wages may be 
paid by direct electronic funds transfer into an employee's 
bank (or other recognised fInancial institution) account. 
Where wages are paid in cash, payment may be made during 
the employees time provided that the employee is kept 
waiting no longer than 15 minutes. Waiting time in excess 
of 15 minutes shall be paid at overtime rates. 

(3) From the date that a 38-hour week system is 
implemented by an employer wages shall be paid as 
follows:-

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of Clause 
7 A.-Implementation of 38 Hour Week of this 
award so that he works 38 ordinary hours each 
week, wages shall be paid according to the actual 
ordinary hours worked each week. 

(b) Average 38 ordinary hours 
Subject to subclauses (3) and (4) of this clause, 

in the case of an employee whose ordinary hours 
of work are arranged in accordance with paragraph 
(c) or (d) of subclause (1) of Clause 7A.
Implementation of 38 Hour Week of this award, 
so that he works an average of 38 ordinary hours 
each week during a particular work cycle, wages 
shall be paid according to a weekly average of 
ordinary hours worked even though more or less 
than 38 ordinary hours may be worked in any 
particular week of the work cycle. 

SPECIAL NOTE-Explanation of Averaging System 
As provided in paragraph (b) of this subclause an 

employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid his 
wages on the basis of an average of 38 ordinary hours so as 
to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is set 
out below: 

(i) Clause 7 A.-Implementation of the 38 Hour 
Week in subclause (1) paragraphs (c) and (d) 
provide that in implementing a 38-hour week the 
ordinary hours of an employee may be arranged 
so that he is entitled to a day off, on a fIxed day 
or rostered day basis, during each work cycle. It 
is in these circumstances that the averaging 
system would apply. 

(ii) If the 38-hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 
weeks) the employee's ordinary hours were 
arranged on the basis that for three of the four 
weeks he worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary hours. 
That is, he would work for 8 ordinary hours each 
day, Monday to Friday inclusive for three weeks 
and 8 ordinary hours on four days only in the 
fourth week-a total of 19 days during the work 
cycle. 

(Hi) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classifIcation in Clause 6.-Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 
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In effect, under the averaging system, the 
employee accrues a "credit" each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be 7 hours 36 
minutes. This "credit" is carried forward so that 
in the week of the cycle that he works on only four 
days, his actual pay would be for an average of 38 
ordinary hours even though, that week, he works 
a total of 32 ordinary hours. 

Consequently, for each day an employee works 
8 ordinary hours he accrues a "credit" of 24 
minutes (0.4 hours). The maximum "credit" the 
employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
he is absent from duty other than on annual leave, 
long service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave. 

(4) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with paragraph (c) or (d) of 
subclause (1) of Clause 7A.-Implementation of 
38 Hour Week of this award and who is paid 
wages in accordance with paragraph (a) of 
subclause (2) of this clause and is absent from duty 
(other than on annual leave, long service leave, 
holidays prescribed under this award, paid sick 
leave, workers' compensation or bereavement 
leave) shall, for each day he is so absent, lose 
average pay for that day calculated by dividing his 
average weekly wage rate by 5. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he is absent by dividing his average daily pay rate 
by 8. 

ll.-Shortages and Change Money. 
(1) A worker with a shortage debited against him shall be 

allowed to check his books and sheets and any previous 
relevant books or sheets. 

(2) The employer may deduct any shortage from any 
wages due or otherwise recover the amount from him. 

(3) Employer to advise workers of any shortages on a 
daily basis on the next working day. 

(4) If shortages exceed $100.00 in any week, a worker 
with the consent of the Union may agree to allow such 
shortages to carry over for one more week before being 
deducted. 

(5) In the absence of consent referred to in (3) such 
shortages shall be deducted on a weekly basis. 

(6) A worker shall not be required to use nor shall he use 
his own money for the purpose of giving change. 

12.-Posting Award. 
An employer shall place a copy of this award in a 

convenient place where the industry is being carried on 
where it is easily accessible to the workers. 

13.-Defmitions. 
(1) "Bread Carter" shall mean an employee appointed as 

such who may be required to perform incidental and 
peripheral work of a general nature in addition to the 
following specific duties: 

• delivery and conveying of bread and associated 
products 

• loading and packing of vehicle 
• maintain the vehicle in a clean condition and carry 

out minor maintenance/checking to maintain the 
vehicle in a roadworthy condition 

• collect crates 
• maintain the paperwork associated with the load 

and sales 
4) merchandise products by delivery and replenish

ing of stock in retail outlets. 

(2) • 'Casual Hand" shall mean a worker who is dismissed 
through no fault of his own within one week of commencing 
employment. 

(3) ,. Junior" shall mean any person in receipt of less than 
the adult wage. 

(4) "Yardperson" shall mean an employee appointed as 
such who may be required to perform general duties in and 
around the bakery and which may involve cleaning and crate 
washing. 

(5) "Loader" shall mean and include a worker engaged 
in the sorting, packing, wrapping, slicing or loading of 
bread. 

(6) "Gross Combination Mass" means: 
(a) in the case of an articulated truck or trailer 

combination: 
the maximum permissible mass (whether de
scribed as the gross train mass or otherwise) for 
the motor vehicle and the trailer(s) or semi
trailer(s) attached to it, together with the load 
carried on each, as stated in any certificate that is 
issued in respect of the motor vehicle by the 
relevant Authority or by the corresponding author
ity of another State or Thrritory or that is required 
by law to be painted or displayed on the motor 
vehicle; and 

(b) in any other case-
the maximum permissible mass (whether de
scribed as the gross vehicle mass or otherwise) for 
the motor vehicle and its load (including any 
trailer and its load) as stated in a certificate of 
registration or other certificate that is issued in 
respect of the motor vehicle by the relevant 
Authority or by the corresponding authority of 
another State or Thrritory or that is ~uired by law 
to be painted or displayed on the motor vehicle. 

(c) this defmition is inclusive of that for "Gross 
Vehicle Mass". 

14.-Annuall.eave. 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months continuous service 
with that employer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of 171/2 per cent calculated on his ordinary 
wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay, 
or time spent on holidays or annual leave as prescribed by 
this award, shall not count for the purpose of determining 
his right to annual leave. 

(5) (a) A worker whose employment terminates after he 
has completed a twelve monthly qualifying period and who 
has not been allowed the leave prescribed under this clause 
in respect of that qualifying period shall be given payment 
in lieu of that leave or, in a case to which subclause (7) of 
this clause applies, in lieu of so much of that leave as has 
not been allowed unless-

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period, a worker lawfully leaves 
his employment, or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
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3.08 hours' pay at the ordinary rate of wages in 
to each completed week of continuous service. 

In the event of a worker being employed by an 
emplOyer for portion only of a year, he shall only be entitled, 

subclause (5) hereof to such leave on fun pay as 
nrnnnrfiol'll to his length of service during that period 

if such leave is not equal to the leave 
the workers he shall not be entitled to work 

or pay whilst the other workers of such employer are on 
leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the worker and the Union, annual leave may be 
taken in not more than two periods. 

(8) The provisions of this clause shall not apply to casual 
workers. 

(9) Short-term Annual Leave 
An employee may request and, with the consent of the 

employer, take short-term Annual Leave, not exceeding four 
days in any calendar year, at a time or times separate from 
any of the periods determined in accordance with subclause 
(7). 

(10) An employer may require Annual Leave to be taken 
within 12 months of it becoming due. An employee, in 
fonowing the requirement of an employer pursuant to this 
subclause, may take all Annual Leave due including any 
pro-rata or proportionate entitlement due. 

i5.-Payment for Sickness. 
(a) An employee who is unable to attend or remain at 

his of employment during the ordinary hours of work 
by reason of personal ill health or injury shall be entitled to 
Oavmelt'lt during such absence in accordance with the 
nmV'!:lon'" of this clause. 

(i) Employee who actually works 38 ordinary hours 
each week 

An employee whose ordinary hours of work are . 
arranged in accordance with paragraph (a) or (b) 
of subclause (1) of Clause 7 A.-Implementation 
of 38 Hour Week of this award so that he actually 
works 38 ordinary hours each week shall be 
entitled to payment during such absence for the 
actual ordinary hours absent. 

(ii) employee who works an average of 38 ordinary 
hours each week 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Clause 7A.-Implementation 
of 38 Hour Week of this award so that he works 
an average of 38 ordinary hours each week during 
a particular work cycle shall be entitled to pay 
during such absence calculated as follows:-

duration of absence x appropriate weekly rate 

ordinary hours nonnally 5 
worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his sick leave entitlement be reduced if such ill 
health or injury occurs on the week day he is to 
take off duty in accordance with paragraph (c) or 
(d) of subclause (1) of Clause 7A.-Implementa
tion of 38 Hour Week of this award. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employer may adopt an alternative method 
of payment of sick: leave entitlements where the employer 
and the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of 
one-sixth of a week: for each completed month of service 
with the employer. 

(d) If in the first or successive years of service with the 
employer an employee is absent of the ground of personal 
ill health or injury for a period longer than his entitlement 
to paid sick leave, payment may be adjusted at the end of 
that of service, or at the time the employee's services 
terrnin!f1te, if before the end of that year of service, to the 

extent that the employee has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reasons of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in anyone year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confined to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so conftned. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 14--Annual 
Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 14.-Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause (2) of the Long Service Leave provisions published 
in volume 59 of the Western Australian Industrial Gazette 
at pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
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injury or illness is the result of the worker's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

16.-Engagement. 
(1) Except as hereinafter provided the contract of service 

shall be by the week and shall be terminable by one week's 
notice on either side or by the payment or forfeiture as the 
case may be of one week's wages. 

(2) In the case of casual workers the contract of service 
shall be by the hour and shall be terminable by one hour's 
notice on either side or by the payment or forfeiture as the 
case may be of one hour's wages. 

(3) This clause does not affect the right to dismiss for 
misconduct in which case wages shall be paid up to the time 
of dismissal. 

(4) (a) An employer may direct an employee to carry out 
such duties as are within limits of the employee's skill, 
competence and training consistent with the classification 
structure of this award, provided that such duties are not 
designed to promote deskilling. 

(b) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required, 
provided that the employee has been trained in the use of 
such tools and equipment. 

(c) Any direction issued by an employer pursuant to 
paragraphs (a) and (b) shall be consistent with the 
employer's responsibilities to provide a safe and healthy 
working environment 

17 .-Meal and Rest Breaks. 
(1) Meal Break 
A meal interval of not less than 30 minutes nor more than 

one hour shall be allowed to and taken by each worker daily 
to commence at any time between the end of the fourth hour 
of the days work and the end of five and one half hours work 
from the commencement of such work. 

(2) Rest Break 
An employee shall be entitled to a rest period of ten 

minutes, after eight hours of work in any shift and a further 
rest period of ten minutes for every two hours worked 
thereafter in that shift. 

Such rest periods shall count as part of the time worked 
and shall be taken at a time to suit the convenience of the 
employer and the employee either before or after the 
entitlement accrues. 

18.-Time and Wages Records. 
A time and wages record shall be kept by the employer 

in a place readily accessible to each worker in which such 
worker shall enter time he starts and finishes work each day, 
the times during which the meal interval is taken, the hours 
worked each week and the amount of wages received, 
together with his signature for same. Such book shall be 
open for inspection during ordinary working hours by a duly 
accredited official of either the applicant or respondent 
union and he shall be allowed to take extracts therefrom. If 
for any reason the book be not available at the bakehouse 
when the official calls to inspect it, it shall be made available 
for inspection within twelve hours. Any system of automatic 
recording by mechanical means shall be deemed a compli
ance with this clause, to the extent of the information 
recorded. 

19.-Learning a Round. 
During the fmt ten working days an employer shall be 

permitted to reduce the prescribed wage of a breadcarter of 
21 years of age and over to the Minimum Wage whilst such 
worker is learning a round. 

20.-Junior Workers. 
Junior workers, upon being engaged, shall if required, 

furnish the employer with a certificate containing the 
following particulars:-

(a) Name in full 
(b) Age and date of birth 

(c) Name of each previous employer 
(d) Class of work performed for each previous 

employer. 
No worker shall have any claim upon any employer for 

additional pay in the event of the age of the worker being 
wrongly stated on the certificate, and in such case, the 
employer shall not be guilty of a breach of this award. 

21.-Breakdowns. 
The employer shall be permitted to deduct payment for 

any day or portion of a day upon which the worker cannot 
be usefully employed because of any strike by the union or 
of the unions afflliated with it, or by any other association 
or union or through the breakdown of the employer's 
machinery but not including the breakdown of a vehicle used 
in the delivery of bread, or any stoppage of work any 
cause which the employer cannot reasonably prevent. 

22.-Long Service Leave. 
The long service leave provisions set out in Volume 66 

of the "Western Australian Industrial Gazette" at pages 1 
to 4 both inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

23.-Part-Time Workers. 
(1) Part time breadcarters may be employed for 

of less than thirty eight hours in any week. Provided 
such periods of employment shall be on a regular 
basis. 

(2) Notwithstanding anything contained in this award, an 
employer may employ workers as part time loaders for a 
period of less than thirty eight ordinary hours in week 
on a shift immediately preceding and during the days 
as "Multiple Delivery Days". 

(3) Part time workers shall be paid as for four hours at 
least for each shift worked. 

(4) Part time workers shall be paid an additional 20 per 
cent upon the appropriate rate prescribed in subclauses (1), 
(2), (3), (4) and (5) of Clause 6.-Wages of this award. 

(5) The contract of service of part time workers shall be 
by the hour and shall be terminable by one hour's notice on 
either side or by payment or forfeiture of one hour's pay as 
the case may be. 

(6) The provisions of Clauses 7.-Hours, 
14.-Annual Leave, IS.-Payment for Sickness and 
Long Service Leave shall not apply to part time workers. 

24.-Bereavement Leave. 
(1) A worker, other than a casual worker, shall, 

death within Australia of a wife, husband, father, 
brother, sister, child or stepchild, be entitled on notice 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction of his 
employer. 

(2) Payment in respect of compassionate leave is to be 
made only where the worker otherwise would have been on 
duty and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with any 
shift roster, or on long service leave, annual leave, sick 
leave, worker's compensation, leave without payor on a 
public holiday. 

2S.-Air Conditioning. 
(1) Subject to the exclusions contained in subclause (3) 

of this clause, where the employer commences to lease or 
renew a lease or ftrst purchase a motor vehicle after 29th 
July, 1982 for use by an employee working under the terms 
of this award, such motor vehicle shall be fitted with and 
continue to be fitted with a refrigerated air conditioning unit 
in reasonable working order. 

(2) Subject to the exclusions contained in subclause (3) 
of this clause, where the employer commenced to lease or 
renewed a lease or ftrst purchased a motor vehicle before 
29th July, 1982, for use by an employee working under the 
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terms of this award, such motor vehicle shall be fitted with 
a refrigerated air conditioning unit in reasonable operating 
order before 1st November, 1984. 

(3) Provided that subclauses (1) and (2) of this clause shall 
not apply:-

(a) if the employer, the employee and the union 
mutually agree in writing that an air conditioning 
unit should not be provided in respect of a 
particular vehicle. A copy of any such agreement 
shall be provided to the employer, the employee 
and the union; 

(b) to an employer in respect to an employee using a 
motor vehicle where such employee works solely 
outside of the summer months of the year; 

(c) to an employer in respect to an employee using a 
motor vehicle in any sector of Western Australia 
south of 26th parallel of latitude in respect of 
which the provision of an air conditioning unit is 
mutually agreed in writing between the employer, 
the worker and the union to be inappropriate. 
Where no agreement is reached the matter shall 
be determined by the Commission; 

(d) to an employer in respect to an employee using a 
motor vehicle in any sector of Western Australia 
south of the 26th parallel of latitude where the 
nature of deliveries in the industry involves a 
substantial number of short duration stops which 
significantly affect the capability of an air 
conditioning unit in reducing the heat disability. 
This exclusion applies to van driver/salesmen of 
all descriptions and small order deliveries and 
pickups of all descriptions. Any dispute as to the 
application of this paragraph shall be determined 
by the Commission. 

26.-Maternity Leave. 
(I) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confme
ment and a period of six weeks' compulsory leave 
to be taken inunediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confmement, give notice in 
writing to her employer stating the presumed date 
of confinement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confmement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the mater

nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall the be right of the worker 
to resume work at a time nominated by the 
employer which shall not exceed four weeks from 
the date of notice in writing by the worker to the 
employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work. 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
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as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of sel'\- ice for any purpose 
of the award. 

(9) Thrmination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

27.-Location Allowances. 
(I) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 

when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

TOWN Per Week 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfmch 
Camarvon 
Cockatoo Island 
CooIgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roeboume 
Sandstone 
Shark Bay 
Shay Gap 
Southern Cross 
Thlfer 
Thutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

$ 
14.20 
36.70 
13.90 
23.90 

5.80 
22.50 
6.80 

11.50 
24.80 

5.80 
14.40 
19.50 
11.50 
23.50 
4.40 

15.80 
20.20 
28.30 
13.10 
32.10 
4.80 
5.80 
5.80 

23.10 
24.80 
6.80 

36.70 
14.30 
20.20 
14.20 
14.30 
14.90 
34.90 
12.40 
15.40 
15.40 
13.60 
11.90 
34.80 
23.90 
18.30 
18.10 
19.40 
7.60 

26.50 
14.20 
11.50 
13.10 
6.80 

32.50 
14.20 
18.10 
22.90 
22.30 
14.50 
30.90 
34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 

(3) Where an employee: 

(a) is provided with board and lodging by his/her 
employer, free of charge; 

or 
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(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work perfonned. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 
March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 

for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

28.-Settlement of Disputes Procedures. 
(1) Any grievance, complaint, claim or dispute, or any 

matter which is likely to result in a dispute, between any 
party to this award, shall be subject to discussion procedures 
which ensure that the parties are promptly and fully 
infonned of the issues involved, and any differences arising 
therefrom shall be discussed with a view to avoid industrial 
action. 

(2) The employer shall advise the accredited representa
tives of the union of any proposed changes in the nonnal 
pattern of working arrangements affecting members and if 
the matter is not resolved the general machinery provisions 
of this clause shall apply. 

(3) Where an employee or the job steward has submitted 
a request concerning any matter directly connected with 
employment to a foreman, or a more senior representative 
of management, and that request has been refused, the 
employee may, if he so desires, ask the job steward to submit 
the matter to management and the matter may then be 
submitted by the job steward to the depot or area supervisor. 

(4) If not settled at this stage the matter shall be the 
subject of fonnal discussion between the union and the 
employer. 

(5) Should the issue remain in dispute either party may 
refer the matter to the Western Australian Industrial 
Relations Commission for arbitration. 

(6) The settlement procedures provided by this clause 
shall be applied to all manner of disputes referred to in 
subclause (1) of this clause, and no party, or individual, or 
group of individuals, shall commence any other action, of 
whatever kind, which may frustrate a settlement in 
accordance with its procedures. Observance of these 
procedures shall in no way prejudice the right of any party, 
or individual, in dispute to refer the matter for resolution by 
the Western Australian Industrial Relations Commission. 

29.-Award Modernisation. 
(1) The parties are committed to modernising the terms 

of the Award so that it provides for more flexible working 
arrangements, improves the quality of working life, en
hances skills andjob satisfaction and assists positively in the 
restructuring process. 

(2) In conjunction with testing the new award structure, 
the union is prepared to discuss all matters raised by the 
employers for increased flexibility. As such any discussion 
with the union must be premised on the understanding that: 

(a) The majority of employees at each enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The union must be party to the agreement, and in 
particular, where enterprise level discussions are 
considering matters requiring any award variation, 
the union must be invited to participate. 

(d) The union will not unreasonably oppose any 
agreement 

(e) Any agreement shall be subject, where appropri
ate, to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as Schedule to this Award and take 
precedence over any inconsistency. 

(t) The disputes procedure will apply if agreement 
cannot be reached in the implementation process 
on a particular issue. 

(3) Should an agreement be reached pursuant to subclause 
(2) at a particular enterprise and that agreement requires 
award variation the parties will not oppose that award 
variation for that particular provision for that particular 
enterprise. 

(4) The parties agree that under this heading any award 
matter can be raised for discussion. 

(5) The parties agree that working parties will meet and 
continue to meet with the aim of modernising the award. 
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30.-Training Leave. 
(1) Following proper consultation, which may involve the 

setting up of training committees, the employer shall 
develop a training policy and programme consistent with: 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the opemtions of 

the enterprise; 
(c) the need to develop vocational skills relevant to 

the enterprise and the Transport/Baking Industry, 
through courses conducted by accredited educa
tional institutions and providers. 

(2) Where it is agreed by the employer that additional 
training should be undertaken by an employee, training may 
be undertaken either on or off the job. If the training is 
undertaken during ordinary working hours, the employee 
concerned shall not suffer any loss of pay. An employer shall 
not unreasonably withhold such paid training leave. 

Schedule •• A' '-Respondents. 
Acme Bakery 
25 Moore Street 
BUNBURY. W.A. 6230 
Central Districts Bakery 
Lot I, Oliver Street 
NORTHAM. W.A. 6401 
Day Bros. Bakery 
36 South Coast Highway 
ALBANY. W.A. 6330 
Golden Crust Bakery 
36 Chapman Road 
GERALDTON. W.A. 6530 
Golden Mile Bakery Pty. Ltd 
474 Hannan Street 
KALGOORLIE. W.A. 6430 
Katanning Bakery 
73 Clive Street 
KATANNING. W.A. 6317 
In witness whereof this award has been signed by the said 

Commissioner this 22nd day of September, 1976. 

BRUS~AKERS'AWARD 
No. 30 of 1959. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 4th day of January, 1995. 

J. CARRIGG, 
Registrar. 

Brushmakers' Award No. 30 of 1959. 
Award No. 30 of 1959. 

I.-Title. 
This award shall be known as the Brushmakers' Award 

No. 30 of 1959 as amended and consolidated. 

lA.-8tate Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement. 
1. Title 

lA. State Wage Principles December 1993 
2. Arrangement 

3. Area & Scope 
4. Thrm 
5. Hours 
6. Overtime 
7. Meal Money 
8. Wages 
9. Leading Hands 

10. Mixed Functions 
11. Contract of Service 
12. Breakdowns 
13. Holidays 
14. Annual Leave 
15. Absence Through Sickness 
16. Time and Wages Record 
17. Award Modernisation and Enterprise Consulta-

tion 
18. Proportion of Juniors 
19. Junior Workers' Certificate 
20. Under-Rate Workers 
21. Right of Entry 
22. Posting of Award and Union Notices 
23. Board of Reference 
24. Outdoor Work 
25. Provision of Materials and Tools 
26. No Reduction 
27. Casual Employees 
28. Part Time Workers 
29. Long Service Leave 
30. Payment of Wages-38 Hour Week 
31. Bereavement Leave 
32. Maternity Leave 
33. Higher Duties Allowance 
34. Shift Work 
35. Supemnnuation 

Schedule A-Parties to the Award 
Schedule B-Respondents 

3.-Area and Scope. 
This award shall have effect throughout the whole of the 

State, and shall apply to the industry of Broom and 
Brushmaking, and to the employees employed in the 
industry, mentioned in the Schedule hereunder. 

Schedule. 
Industry 

Millet and/or grass mixture broom making and all its 
branches. 
Brushmaking in all its branches, including pan work, 
wood machining, painting, varnishing or spraying. 
Mop making, feather duster making and washboard 
making. 

Representative Employer 
Swan Brushware Limited 

4.-Term. 
The term of this award shall be for a period of three years 

from the beginning of the first pay period commencing after 
the date hereof. (The date of this award is the 15th day of 
September, 1960). 

5.-Hours. 
Section A-Hours: 

(1) (a) The provisions of this clause apply to all 
workers to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an avemge 
of 38 per week to be worked on one of the 
following bases. 

(i) 38 hours within a work cycle not 
exceeding seven consecutive days; or 

(ii) 76 hours within a work cycle not 
exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not 
exceeding 21 consecutive days; or 

(iv) 152 hours within a work cycle not 
exceeding 28 consecutive days. 
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(c) The ordinary hours of work may be worked 
on any or all days of the week, Monday to 
Friday, inclusive, and shall be worked be
tween the hours of 7.30 a.m. and 6.00 p.m. 
Provided that the spread of hours may be 
altered by agreement between the employer 
and the majority of workers in the plant or 
section or sections concerned. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of 
ordinary working hours, where such ordinary 
hours are to exceed eight hours on any day, 
the arrangement of hours shall be subject to 
the agreement between the employer and the 
majority of workers in the plant or section or 
sections concerned. 

(e) The ordinary hours of work shall be consecu
tive except for the meal interval as prescribed 
in subclause (f) hereof. 

(f) A meal break of a period agreed upon 
between the majority of the workers and the 
employer at each factory shall be allowed 
between the hours of 11.00 a.m. and 
2.00 p.m. on Monday to Friday inclusive. In 
default of such agreement the meal break 
shall be not more than one hour and not less 
than 30 minutes to be taken within the 
aforementioned period. 

(g) Nothing in this clause shall be construed to 
prevent the employer and the majority of 
employees affected in a workplace or part 
thereof reaching an agreement to operate any 
method of working a 38 hour week provided 
that agreement is reached in accordance with 
the following procedure: 

(i) the Union will be notified in writing of 
the proposed variations prior to any 
change taking place; 

(H) the proposed variations for each 
workplace or part thereof shall be 
explained to the employees concerned 
and written notification of proposals 
will be placed on the notice board at the 
worksite; 

(Hi) the parties will then consult with each 
other on the changes with a view to 
reaching agreement; 

(iv) where the majority of Union members 
do not support the agreement then the 
issues will be referred to the Western 
Australian Industrial Relations Com
mission for conciliation and, if neces
sary, arbitration. 

Section B--Impleinentation of 38 Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38 hour week 
may be anyone of the following: 
(a) by workers working less than eight ordinary 

hours each day; or 
(b) by workers working less than eight ordinary 

hours on one or more days each week; or 
(c) by fixing one day of ordinary working hours 

on which all workers will be off duty during 
a particular work cycle; or 

(d) by rostering workers off duty on various days 
of the week during a particular work cycle so 
that each worker has one day of ordinary 
hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that it 
does not coincide with a holiday prescribed 
in subclause (1) of Clause 13.-Holidays, of 
this award. 

(2) In each plant, an assessment should be made as to 
which method of implementation best suits the 

business and the proposal shall be discussed with 
the workers concerned, the objective being to 
reach agreement on the method of implementation 
prior to 1 October, 1984. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 
(a) Consultation shall take place within the 

particular establishment concerned. 
(b) If it is unable to be resolved at establishment 

level, the matter shall be referred to the State 
Secretary of the Union (or Unions) concerned 
or his deputy, at which level a conference of 
the parties shall be convened without delay. 

(c) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of 
workers in the plant or establishment concerned. 

(5) Notice of Days Off Duty. 
Except as provided in sublause (6) hereof, in cases 
where, by virtue of the arrangement of his 
ordinary working hours, a worker in accordance 
with paragraph (c) of subclause (1) hereof, is 
entitled to a day off duty during his work cycle, 
such worker shall be advised by the employer at 
least four weeks in advance of the day he is to take 
off duty. 

(6) (a) An employer, with the agreement of the 
majority of workers concerned, may substi
tute the day a worker is to take off in 
accordance with paragraph (c) of subclause 
(1) hereof, for another day in the case of a 
breakdown in machinery or a failure or 
shortage of electric power or to meet the 
requirements of the business in the event of 
rush orders or some other emergency situa
tion. 

(b) An employer and worker may by agreement 
substitute the day the worker is to take off for 
another day. 

(c) Where Rostered Days Off are allowed to 
accumulate, the employer may require that 
they be taken within 12 months of the 
employee becoming entitled to an RDO. 

Section C-Procedures for In-Plant Discussions: 
(l) Procedures shall be established for in-plant dis

cussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with Section A-Hours and B-
Implementation of 38 Hour Week of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(2) The procedures should allow for in-plant discus
sions to continue even though all matters may not 
be resolved by I October, 1984. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and the 
methods of communicating agreements and un
derstandings to all workers, including the over
coming of language difficulties. 

(4) The procedures should allow for the monitoring 
of agreements and understandings reached in
plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instance or where problems 
arise after initial agreements or understandings 
have been achieved in-plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in subclause (3) of Section B of this 
clause. 
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Section D-Hours Transition Provision: 
(1) The concept of a 38 hour week shall operate from 

4 September, 1984 however in recognition of the 
difficulties associated with its introduction an 
employer may implement the 38 hour week after 
that date provided that such implementation shall 
occur no later than 1 October, 1984. 

(2) Where an employer implements the 38 hour week 
at a date later than 4 September, 1984 a worker 
shall become entitled to a payment at the date of 
implementation which shall accrue at the rate of 
two ordinary hours' pay for each week of 40 
ordinary hours that is worked after 4 September, 
1984. Provided that in any such week where less 
than 40 ordinary hours are worked then the rate 
of two ordinary hours' pay shall be reduced 
proportionately except where a worker is absent 
from duty in a circumstance that entitles him to 
payment for the absence pursuant to other provi
sions of this award. 

6.-Overtime. 
(1) The provisions of this clause shall apply to all 

workers. 
(2) (a) An employer may require allY worker to work 

reasonable overtime at overtime rates and such worker shall 
work overtime in accordance with such requirement. 

(b) No Union or Association party to this award, or 
worker or workers covered by this award shall, in any way, 
whether directly or indirectly, be a party to or concerned in 
any ban, limitation, or restriction upon ilie working of 
overtime in accordance with the requirements of this 
subclause. 

(3) (a) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday, inclusive, shall be paid for at the rate of 
time and one-half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Sections A-Hours, B-Implementation of 
38 Hour Week and C-Procedures for In-Plant Discussions 
of Clause S-Hours. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double time. 

(ii) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
one-half. 

(c) Work done on Saturdays prior to 12.00 noon shall be 
paid for at the rate of time and one-half for fue first two hours 
and double time fuereafter but fuis paragraph does not apply 
in a case to which paragraph (d) of subclause (1) of Section 
A-Hours of Clause 5-Hours, applies. 

(d) In computing overtime, each day shall stand alone. 
(e) Overtime on shift work shall be based on fue rate 

payable for shift work. 
(f) An employee who is recalled to work shall be paid for 

a minimum of three hours at overtime rates. 
(4) (a) By agreement between fue employee and employer 

time off in lieu of payment for overtime may be granted 
proportionate to the payment to which fue employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between fue employer and employee 
concerned. 

7.-Meal Money. 
A worker required to work overtime for more fuan two 

hours, without being notified on the previous day or earlier 
that he will be so required to work, shall be supplied with 
a meal by the employer or be paid $5.65. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the employer 
shall, unless he has notified the workers concerned on the 
previous day or earlier that such second or subsequent meal 

will also be required, provide such meals or pay an amount 
of $5.65 for each such second or subsequent meal. 

No such payments need be made to workers living in the 
same locality as fueir workshops who can reasonably return 
home for such meals. 

If a worker in consequence of receiving such notice has 
provided himself wifu a meal or meals, and is not required 
to work overtime, or is required to work less overtime than 
notified, he shall be paid fue amounts above prescribed. 

8.-Wages. 
(1) The minimum weekly rate of wage payable to 

employees covered by this award shall be the base rate plus 
fue Arbitrated Safety Net Adjustment (ASNA) Payment 
expressed hereunder: 

Base ASNA Minimum 
Rate Payment Weekly 

Rate 
$ $ $ 

(a) Woodworking machinists 
wbose work includes both mak-
ing cutters and setting machines 357.10 8.00 365.10 

(b) Automatic boring and filling 
machinist 

Filling machinists (band filling) 
Twisted-in wire lathe operator 

(gauge of wire 109. or more 
and soft coppered oval wire) 

Bench Drawing 
F-.-ather Duster Maker 
Paint Brush Maker 
Person employed on lacquering 

and ducoing 
Hair Pan Hands 
Bass Pan Hands 
Bottle Brush Makers 
Finishers 
Millet Broom Makers 
Millet Broom Sewers 
Wood-working Machinists 
Ducoers and Lacquerers 
Sorters 345.40 8.00 353.40 

(c) Semi-automatic Boring and 
Filling Machinist 

Boring Machinist (on filling 
Machines) 

Broom and Brush Press Opera-
tor 

Mop Press Operator 
Mixing Machine Operator 
Branding Machinist 341.50 8.00 349.50 

(d) Trimming Machinist and all 
Others 332.00 8.00 340.00 

(2) Junior Workers: Percentage of the adult rate for fue 
class of work on which they are engaged. 

Under 16 years of age 
16 to 17 years of age 
17 to 18 years of age 
18 to 19 years of age 
19 to 20 years of age 
20 to 21 years of age 

9.-Leading Hands. 

% 

50 
60 
70 
80 
90 

Adult 
Rate 

A worker appointed by fue employer as a leading hand 
shall be paid in addition to the prescribed rates: 

(1) When placed in charge or not less 
than two nor more than four other 
workers 

(2) When placed in charge of five or 
more ofuer workers 

10.-Mixed Functions. 

$ Per Week 

19.40 

24.00 

A worker engaged for more fuan two hours of one day or 
shift on duties carrying a higher rate fuan his ordinary 
classification shall be paid fue higher rate for such day or 
shift If employed for less fuan two hours of one day or shift 
he shall be paid fue higher rate for fue time so worked. 

11.--Contract of Service. 
(1) Except in fue case of casual or probationary 

employees, the contract of service shall be weekly termina-
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bIe by one week's notice on either side given on any day or 
by the payment by the employer or forfeiture by the worker 
of one week's pay. Provided that a worker may be 
summarily dismissed for misconduct in which case he shall 
be paid up to the time of dismissal only. 

(2) (a) All wages shall be paid by cheque or direct funds 
transfer and shall be paid on or before Friday in each week. 

(b) The employer may require an employee to establish 
an account in a major bank or building society of the 
employee's choice for the purpose of receiving his/her 
wages. The cost associated with the establishment and 
operation of such an account shall be borne by the employer. 

(c) Where the employee is paid wages by electronic funds 
transfer the employer may, provided that the employees 
concerned and the Union agree, specify a limited number of 
sources into which the funds may be transferred. 

(3) Except as provided in subclause (4) of this clause, 
when the engagement of an employee is terminated he/she 
shall be paid all wages and holiday pay due to him/her on 
the day of the expiration of the engagement. 

(4) When the engagement of an employee is terminated 
for misconduct or the employee illegally severs his/her 
contract of service, he/she shall be paid all wages and 
holiday pay due to him/her on the day of the termination of 
his/her contract. 

(S) The employer may engage an employee on a 
probationary period for not longer than three months during 
which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(6) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

12.-Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affIliated with it, or by any other association or union 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

13.-Holidays. 
(1) (a) The following days, or the days observed in lieu 

shall, subject as hereinafter provided be allowed as holidays 
without deduction of pay, namely-New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Foundation Day, Labour Day, Sovereign'S Birthday, Christ
mas Day and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(2) All work performed on any day of the foregoing days 
shall be paid for at the rate of double time and a half. 

(3) On any public holiday not prescribed as a holiday 
under this award the employer's establishment or place of 
business may be closed, in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work be done ordinary rates of pay shall apply. 

(4) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within 12 months of falling 
due. 

14.-Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages 
as prescribed prior to proceeding on annual leave, shall be 
allowed annually to a worker by his employer after a period 
of 12 months' continuous service with such employer. 

(2) (a) In addition to his payment for annual leave a 
worker shall be paid a loading of 17.S percent calculated on 
his ordinary wages as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(3) If an prescribed holiday falls within a worker's period 
of annual leave and is observed on a day which in the case 
of that worker would have been an ordinary working day, 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) If, after one month's continuous service in any 
qualifying 12 monthly period a worker lawfully leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker, the worker shall-

(a) if such termination occurs before 4 September, 
1984 be paid 3.08 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 40, in respect of each completed week of 
continuous service; or 

(b) if termination occurs on or after 4 September, 
1984 be paid 2.923 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 38, in respect of each completed week of 
continuous service. 

(S) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick pay 
or time spent on holidays, annual leave or long service leave 
as prescribed by this award shall not count for the purpose 
of determining his right to annual leave. 

(6) In the event of a worker being employed by an 
employer for portion only of a year, he shall be entitled 
subject to subclause (4) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer and if such leave is not equal to 
the leave given to the other workers he shall not be entitled 
to work or pay whilst the other workers of such employer 
are on leave on full pay. 

(7) In addition to any payment to which he may be entitled 
under subclause (4) of this clause, a worker whose 
employment terminates after he has completed a 12 monthly 
qualifying period and who has not been allowed the leave 
prescribed under this clause in respect of that qualifying 
period shall be given payment as prescribed in subclauses 
(1) and (2) of this clause, in lieu of that leave unless: 

(a) he has been justifiably dismissed for misconduct; 
and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(8) In special circumstances and by mutual consent of the 
employer, the worker and the Union, annual leave may be 
taken in not more than two periods. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require a worker to 
take his annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(12) An employer may require an employee to take annual 
leave within 12 months of such leave falling due. 

IS.-Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
provisions of this clause. 

(i) Worker who actually works 38 ordinary hours each 
week: 

A worker whose ordinary hours of work are arranged in 
accordance with paragraph (a) or (b) of subclause (1) of 
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Section B-Implementaton of 38 Hour Week of Clause 
5.-Hours so that he actually works 38 ordinary hours each 
week shall be entitled to payment during such absence for 
the actual ordinary hours absent. 

(ii) Worker who works an average of 38 ordinary hours 
each week: 

A worker whose ordinary hours of work are arranged in 
accordance with paragraph (c) or (d) of subclause (1) of 
Section B-Implementation of 38 Hour Week of Clause 
5.-Hours so that he works an average of 38 ordinary hours 
each week during a particular work cycle shall be entitled 
to pay during such absence calculated as follows: 

duration of absence X appropriate weekly rate 

ordinary hours normally 5 
worked that day 

A worker shall not be entitled to claim payment for 
personal ill health or injury nor will his sick leave 
entitlement be reduced if SUCD ill health or injury occurs on 
the week day he is to take off duty in accordance with 
paragraphs (c) or (d) of subclause (1) of Section B
Implementation of 38 Hour Week of Clause 5.-Hours. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause a worker may adopt an alternative method of 
payment of sick leave entitlements where the employer and 
the majority of his employees so agree. 

(c) Entitlement to payment shall accrue at the rate of 1/6th 
of a week for each completed month of service with the 
employer. 

(d) If in the flrst or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding 10 
weeks in anyone year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances, shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certiflcate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year, 
if any, shall be accompanied by such certiflcate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and the worker may apply for and 
the employer shall grant paid sick leave in place of paid 
annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confmed to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confmed. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 

accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b), and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker, or 
failing agreement, shall be added to the worker's next period 
of annual leave, or if termination occurs before then, be paid 
for in accordance with the provisions of Clause 14.-Annual 
Leave of this award. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 14.-Annual Leave of this award shall be deemed 
to have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer another and the worker's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service Leave provisions published in Volume 64 
of the Western Australian Industrial Gazette at pages 1-4. 
the paid sick leave standing to the credit of the worker at 
the date of transmission from service with the transmittor 
shall stand to the credit of the worker at the commencement 
of service with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation and Assistance Act 1981 nor to 
workers whose injury or illness is the result of the worker's 
own misconduct.. 

(8) The provisions of this clause do not apply to casual 
workers. 

16.-Time and Wages Records. 
The employer shall keep or cause to be kept a time and 

wages book, wherein shall be entered-
(a) The name and sex of each worker; 
(b) The nature of his or her employment; 
(c) The time he or she commences and fmishes work 

each day; 
(d) The total hours worked each day and each week; 
(e) The wages and overtime (if any) received therefor; 
(f) The ages and sex of junior workers. 

Such book shall be entered up each day in legible English 
characters and shall be signed weekly only if correct by each 
worker. Such book shall be open for inspection at the factory 
office by the union representative during working hours. 

Any system of automatic recording by means of machines 
shall be deemed to comply with this provision to the extent 
of the information recorded. 

17.-Award Modernisation and Enterprise Consultation. 
(1) The parties to this award are committed to co

operating positively to increase the efficiency and produc
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 
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(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the change; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(0 any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis
sion for determination. 

I8.-Proportion of Juniors. 
(l) Junior employees shall be allowed in the proportion 

of one junior to every two or fraction of two employees in 
receipt of the full adult rate prescribed in this award. 

(2) Where no experienced adult employee is available 
ready and willing to perform work under this award, the 
employer may employ additional junior employees in excess 
of the proportions prescribed in subclause (I) of this clause. 

(3) The proportions prescribed in subclause (1) of this 
clause shall at all times be strictly maintained; provided that 
nothing in this clause shall operate to cause the dismissal 
of any junior employee employed in the industry at the date 
of this award. If any junior employee employed in the 
industry at the date of this award shall cease to be employed 
in the industry through any cause whatsoever, his or her 
place may be filled by another junior employee; provided 
that the engagement of such junior employee shall not 
operate to cause the dismissal of any adult employee. 

(4) In the event of any adult employee being dismissed 
for any reason other than misconduct, and such adult 
employee is not replaced by another adult employee as the 
case may be, the proportion of junior employees, prescribed 
in subclause (l) of this clause shall immediately be effected. 

19.-Junior Worker's Certificate. 
Upon being engaged a junior worker shall establish his 

full name and date of birth by the production of a record of 
his registration of birth or by such other means as are 
satisfactory to the employer. 

20.-Under-rate Workers. 
(1) Any worker who by reason of old age or infIrmity, is 

unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker may be employed 
at the proposed lesser rate. 

21.-Right of Entry. 
Accredited representatives of the Union shall be permit

ted to interview the workers on the business premises of the 
employer during non-working times or meal breaks. 

In the case of a dispute between the union and an 
employer which is likely to lead to a cessation of work or 
to an application to the Western Australian Industrial 
Commission and which involves the inspection of workers 
or of machines in the process of production, such Union 
representatives shall have the right of entry into the factory 
at any time during which the workers or machines concerned 

are working, but this permission shall not be exercised 
without the consent of the employer, more than once in any 
one week. 

22.-Posting of Award and Union Notices. 
(I) A copy of this award supplied by the union shall be 

placed in a suitable place agreed upon by the employer and 
the union. 

(2) The accredited union representative shall not be 
prevented from posting any notice of the union not 
exceeding fourteen inches by nine inches, in a suitable place 
agreed upon between the employer and the union. Failing 
agreement in this connection the Board of Reference shall 
decide where the copy of the award, or the said notices, shall 
be posted. 

23.-Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a chairman 
and two other members who shall be appointed pursuant to 
Regulation 60 of the Industrial Arbitration Act (Western 
Australian Industrial Commission) Regulations, 1971. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining, or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fIxed, determined or dealt with by a 
Board of Reference. 

24.-Outdoor Work. 
No work of any description or class covered by this award 

shall be done or performed for any employer, except in the 
factory or workshop of any employer bound by this award. 

25.-Provision of Materials and 1OOls. 
(1) The employer shall provide all materials and tools 

used by his workers. 
(2) No charge shall be made against a worker for the use 

of bench appliances or tools of trade supplied by the 
employer. 

(3) Clocks-One reliable clock shall be installed in each 
factory, and the starting and finishing time of workers shall 
be taken from that clock. 

26.-No Reduction. 
This award shall not in itself operate to reduce the wages 

of any worker who is at present receiving above the 
minimum rate prescribed for his or her class of work. 

27.-Casual Employees. 
(1) A casual employee shall be an employee engaged and 

paid as such and whose employment may be terminated by 
the giving of one hour's notice on either side, or the payment 
or forfeiture, as the case may be, of one hour's pay. 

(2) A casual employee shall be paid twenty (20) per cent 
above the rates specifIed in Clause 8.-Wages, of this 
Award, for the work performed. 

(3) A casual employee shall not be employed for any 
continuous period greater than eight (8) weeks. 

28.-Part-time Workers. 
(1) Notwithstanding anything contained in this award, 

workers may be regularly employed to work less hours per 
week than are prescribed in Clause 5 hereof, and such 
workers shall be remunerated at a hourly rate and be entitled 
to holidays, annual leave and sick leave pro rata to the rate 
or amount prescribed for the class of work on which they 
are engaged on the proportion which their hours of work 
bear to the hours fixed in Clause 5 hereof for their class of 
work. 

(2) In the event of any dispute concerning the employment 
of any part time worker the matter may be referred to a 
Board of Reference. 

29.-Long Service Leave. 
The Long Service Leave provisions published in Volume 

44 of the Western Australian Industrial Gazette, at pages 606 
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to 612 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

30.-Payment of Wages-38 Hour Week. 
(1) (a) Each worker shall be paid the appropriate rate 

shown in Clause 8-Wages of this award. Subject to 
subclause (2) of this clause payment shall be pro-rata where 
less than a full week is worked. 

(b) No deduction shall be made from an employee's 
wages unless the employee has authorised such deduction 
in writing. 

(2) From the date that a 38 hour week system is 
implemented by an employer, wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours: 
In the case of a worker whose ordinary hours of 
work are arranged in accordance with paragraph 
(a) or (b) of subclause (1) of Section B
Implementaton of 38 Hour Week of Clause 
5.-Hours so that he works 38 ordinary hours each 
week, wages shall be paid weekly or fortnightly 
according to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 ordinary hours: 
Subject to subclauses (3) and (4) hereof, in the 
case of a worker whose ordinary hours of work are 
arranged in accordance with paragraphs (c) or (d) 
of subclause (1) of Section B-Implementation of 
38 hour Week of Clause 5.-Hours so that he 
works an average of 38 ordinary hours each week 
during a particular work cycle, wages shall be paid 
weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be 
worked in any particular week of the work cycle. 
SPECIAL NOTE-EXPLANATION OF AVER
AGING SYSTEM: 
As provided in paragraph (b) of subclause (2) of 
this clause a worker whose ordinary hours may be 
more or less than 38 in any particular week of a 
work cycle, is to be paid his wages on the basis 
of an average of 38 ordinary hours so as to avoid 
fluctuating wage payments each week. An expla
nation of the averaging system of paying wages 
is set out below: 

(i) Section B-Implementaton of 38 Hour Week 
of Clause 5.-Hours in subclause (1) para
graphs (c) and (d) provides that in imple
menting a 38 hour week the ordinary hours 
of a worker may be arranged so that he is 
entitled to a day off, on a flxed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the averaging 
system would apply. 

(ii) If the 38 hour week is to be implemented so 
as to give a worker a day off in each work 
cycle this would be achieved if, during a 
work cycle of 28 consecutive days (that is, 
over four consecutive weeks) the worker's 
ordinary hours were arranged on the basis 
that for three of the four weeks he worked 40 
ordinary hours each week and in the fourth 
week he worked 32 ordinary hours. That is, 
he would work for eight ordinary hours each 
day, Monday to Friday inclusive, for three 
weeks and eight ordinary hours on four days 
only in the fourth week-a total of 19 days 
during the work cycle. 

(iii) In such case the averaging system applies and 
the weekly wage rates for ordinary hours of 
work applicable to the worker shall be the 
average weekly wage rates set out for the 
worker's classification in Clause 8.-Wages 
of this award, and shall be paid each week 
even though more or less than 38 ordinary 
hours are worked that week. 

In effect, under the averaging system, the 
worker accrues a 'credit' each day he works 
actual ordinary hours in excess of the daily 
average which would otherwise be seven 
hours 36 minutes. This 'credit' is carried 
forward so that in the week of the cycle that 
he works on only four days, his actual pay 
would be for an average of 38 ordinary hours 
even though, that week, he works a total of 
32 ordinary hours. 

Consequently, for each day a worker works 
eight ordinary hours he accrues a 'credit' of 
24 minutes (0.4 hours). The maximum 
'credit' the worker may accrue under this 
system is 0.4 hours on 19 days; that is, a total 
of seven hours 36 minutes. 

(iv) As provided in subclause (3) of this clause, 
a worker will not accrue a 'credit' for each 
day he is absent from duty other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave. 

(3) Absences from Duty: 

(a) A worker whose ordinary hours are arranged in 
accordance with paragraphs (c) or (d) of subclause 
(1) of Section B-Implementation of 38 Hour 
Week of Clause 5.-Hours and who is paid wages 
in accordance with paragraph (a) of subclause (2) 
hereof and is absent from duty (other than on 
annual leave, long service leave, holidays pre
scribed under this award, paid sick leave, workers' 
compensation or bereavement leave) shall, for 
each day he is so absent, lose average pay for that 
day calculated by dividing his average weekly 
wage rate by flve. 

A worker who is so absent from duty for part of 
a day shall lose average pay for each hour he is 
absent by dividing his average daily pay rate by 
eight. 

(b) Provided that when such a worker is absent from 
duty for a whole day he will not accrue a 'credit' 
because he would not have worked ordinary hours 
that day in excess of seven hours and 36 minutes 
for which he would otherwise have been paid. 
Consequently, during the week of the work cycle 
he is to work less than 38 ordinary hours he will 
not be entitled to average pay for that week. In that 
week, the average pay will be reduced by the 
amount of the 'credit' he does not accrue for each 
whole day during the work cycle he is absent. 

The amount by which a worker's average weekly 
pay will be reduced when he is absent from duty 
(other than on annual leave, long service leave, 
holidays prescribed under this award, paid sick 
leave, workers' compensation or bereavement 
leave) is to be calculated as follows: 

Total of 'credits' not accrued during cycle x 
average weekly pay 

38 

Examples: 

(A worker's ordinary hours are arranged so 
that he works eight ordinary hours on flve 
days of each week for three weeks and eight 
ordinary hours on four days of the fourth 
week). 

1. Worker takes one day off without authori
sation in first week of cycle. 
Week of Payment 
Cycle 
1st week = Average weekly pay less one 

day's pay (Le. 1/5th) 
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Week of 
Cycle 

Payment 

2nd and = average weekly pay each week 
3rd 
weeks 
4th week = average pay less credit not 

accrued on day of absence 
= average pay less 0.4 hours x 

average weekly pay 

38 

2. Worker takes each of the four days off without 
authorisation in the fourth week. 

Week of Payment 
Cycle 
I st, 2nd = average pay each week 
and 3rd 
weeks 
4th week = average pay less 4/5ths of aver

age pay for the four days absent 
less total of credits not accrued 
that week. 

= 1/5th average pay less 4 x 0.4 
hours x average weekly pay 

38 
= 1/5th average pay less 1.6 hours 

x average weekly pay 

38 

(4) Alternative Method of Payment 

An alternative method of paying wages to that prescribed 
by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the workers 
concerned. 

(5) Day Off Coinciding with Pay Day 

In the event that a worker, by virtue of the arrangement 
of his ordinary working hours, is to take a day off duty on 
a day which coincides with pay day, such worker shall be 
paid no later than the working day immediately following 
pay day. Provided that. where the employer is able to make 
suitable arrangements, wages may be paid on the working 
day preceding pay day. 

(6) Method of Payment 

The worker may be paid his wages by cheque or into his 
bank account. 

(7) Thrmination of Employment 

A worker who lawfully leaves his employment or is 
dismissed for reasons other than misconduct shall be paid 
all moneys due to him at the termination of his service with 
the employer. 

Provided that in the case of a worker whose ordinary 
hours are arranged in accordance with paragraphs (c) or (d) 
of subclause (I) of Section B-Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him during the work cycle in which his 
employment is terminated, the wages due to that worker 
shall include a total of credits accrued during the work cycle 
as detailed in the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the worker has taken a day off 
during the work cycle in which his employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(8) Details of Payments to be Given 

Where a worker requests his employer to state in writing 
with respect to each week's wages the amount of wages to 
which he is entitled, the amount of deductions made 
therefrom, the net amount being paid to him, and the number 
of hours worked, the employer shall do so not less than two 
hours before the worker is paid. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

31.-Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, mother, 
brother, sister, child or stepchild be entitled on notice, of 
leave up to and including the day of the funeral of such 
relation and such leave shall be without deduction of pay for 
a period not exceeding the number of hours worked by the 
worker in two ordinary working days. Proof of such death 
shall be furnished by the worker to the satisfaction of his 
employer. 

Provided that payment in respect of bereavement leave is 
to be made only where a worker otherwise would have been 
on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, on on long service leave, annual leave, sick 
leave, workers' compensation, leave without payor on a 
public holiday. 

32.-Maternity Leave. 
(I) Eligibility for Maternity Leave. 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. . 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the period of 

maternity leave shall be for an unbroken period of from 
twelve to 52 weeks and shall include a period of six weeks' 
compulsory leave to be taken immediately before the 
presumed date of confinement and a period of six weeks' 
compulsory leave to be taken immediately following 
confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) A worker shall give not less than four weeks' notice 
in writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) A worker shall not be in breach of this order as a 
consequence of failure to give the stipulated period of notice 
in accordance with paragraph (c) hereof if such failure is 
occasioned by the confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe-Job. 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (l0) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be lengthened once 
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only, save with the agreement of the employer, by the 
worker giving not less than 14 days' notice in writing stating 
the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not less than 
14 days' notice in writing stating the period by which the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Matemity leave, applied for but not commenced, shall 

be cancelled when the pregnancy of a worker terminates 
other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on maternity 
leave terminates other than by the birth of a living child, it 
shall be the right of the worker to resume work at a time 
nominated by the employer which shall not exceed four 
weeks from the date of notice in writing by the worker to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then-

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, or 

(ii) for illness other than the normal consequences of 
confmement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi
fies as necessary before her return to work 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such paid sick 
leave as to which she is then entitled and such further unpaid 
leave (to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) A worker returning to work after the completion of a 
period of leave taken pursuant to this subclause shall be 
entitled to the position which she held immediately before 
proceeding on such leave or, in the case of a worker who 
was transferre4 to a safe job pursuant to subclause (3), to 
the position she held immediately before such transfer. 

Where such position no longer exists but there are other 
positions available, for which the worker is qualified and the 
duties of which she is capable of performing, she shall be 
entitled to a position as nearly comparable in status and 
salary or wage to that of her former poSition. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Thrmination of Employment. 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her absence 
on maternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confIrm her intention of returning to 

her work by notice in writing to the employer given not less 
than four weeks prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the position 
which she held immediately before proceeding on maternity 
leave or, in the case of a worker who was transferred to a 
safe job pursuant to subclause (3), to the position which she 
held immediately before such transfer. Where such position 
no longer exists but there are other positions available for 
which the worker is qualified and the duties of which she 
is capable of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage to that of 
her former poSition. 

(11) Replacement Workers. 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on maternity 
leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the worker who is being replaced. 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order to 
replace a worker exercising her rights under this clause, the 
employer shall inform that person of the temporary nature 
of the promotion or transfer and of the rights of the worker 
who is being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a replacement 
worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except where her 
employment continues beyond the 12 months qualifying 
period. 

33.-Higher Duties Allowance. 
(1) An employee who performs duties which carry a 

higher minimum rate than that which such employee usually 
performs shall be entitled to the higher minimum rate while 
so employed. 

(2) Where such employee is engaged in the higher grade 
of work for more than two hours in anyone day, the 
employee shall be paid the higher rate for the whole day. 

34.-Shift Work. 
The provisions of this clause shall apply to all workers 

engaged on shift work. 
(1) An employer may, if he so desires, work his 

establishment on shifts, but before doing so, shall give 
notice of his intention to the Union and of the intended 
starting and finishing times of ordinary working hours of the 
respective shifts. 

(2) For the purposes of this award 'afternoon shift' means 
any shift ceasing at or after 6.00 p.m. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon shifts are worked on that process, then the workers 
employed on such afternoon shifts shall be paid at overtime 
rates. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or on any other day that the employer observes a 
shut down for the purposes of allowing a 38 hour week or 
on any public holiday. 

(4) A shift worker when on afternoon shift shall be paid 
per shift, a loading at the rate of 15 per cent in addition to 
his/her ordinary rate prescribed by this award. 
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(5) An unpaid meal break of not less than 30 minutes and 
not more than one hour shall be allowed after a maximum 
of 5 hours has been worked. 

(6) Where the employer is to alter the starting and/or 
fmishing times of any shift, he/she shall give notice of 
his/her intention to the Union. 

35.-Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(H) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Except where the Trust Deed provides otherwise 

employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (l)

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(H) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information, the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga
tion to make superannuation payments on 
behalf of that employee. 
Provided that if at any time an employee 
returns a signed application form, notwith
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (l)-Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which 

complies with the Australian Government's Oper
ational Standards for Occupational Superannua
tion. 

"Ordinary time earnings" shall mean the salary, wage 
or other remuneration regularly received by the 
employee in respect of the time worked in 
ordinary hours and shall include shift work 
penalties, payments which are made for the 
purpose of District or Location Allowances or any 
other rate paid for all purposes of the award to 
which the employee is entitled for ordinary hours 
of work. Provided that "ordinary time earnings" 
shall not include any payment which is for vehicle 
allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 
apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(H) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
Industrial Relations Commission of a dis
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 
pay period commencing on or after the 1 st day of July, 
1989. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership 

of the non-contributory Superannuation Fund an 
understand: 
(l) that should I sign such form you will make 

contributions on by behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con
sent. 

However, I do not wish to be a member of the 
Fund or have contributions made on my behalf. 

(Signature) 

(Name) 
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(Address) 

(Classification) 

(Date)" 

Schedule A-Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B-Respondents. 
Swan Brushware Ltd 
(no longer in business) 
E D Oates Brushware Ltd 
(formerly Swan Brushware Ltd) 
48-50 Lionel Street 
NAVAL BASE WA 6165 

CASE AND BOX MAKERS' AWARD, 1952 
No. 48 of 1951. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 
Dated at Perth this 12th day of December, 1994. 

J. CARRIGG, 
Registrar. 

Case and Box Makers' Award, 1952 
Award No. 48 of 1951. 

I.-Title. 
This award shall be known as the 'Case and Box Makers' 

Award, 1952 and replaces Award No. 3A of 1947. 

lA.-State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement. 
1. Title 

lA. State Wage Principles December 1993 
2. Arrangement 
3. Area 
4. Scope 
5. Thrm 
6. Wages 

6A Minimum Wage-Adult Males and Females 
7. Special Rates and Provisions 
8. Contract of Service 
9. Hours 

10. Overtime 
11. Holidays and Annual Leave 
12. Junior Workers 
13. Aged and Infirm Workers 
14. Blowers 
15. Time and Wages Record 

15A. Right of Entry 
16. Absence through Sickness 

16A Compassionate Leave 

17. Board of Reference 
18. No Reduction 
19. Breakdowns 
20. Junior Workers Certificate 
21. Defmitions 
22. Shift Work 
23. Preference to Unionists 
24. Apprentices 
25. Long Service Leave 
26. Meal Breaks and Rest Period 
27. Protective Clothing 
28. Maternity Leave 
29. Payment of Wages 
30. Part-Time Employment 
31. Dispute Settlement Procedure 
32. Superannuation 
33. Consultative Mechanism 
34. Work Flexibility 

Schedule A-Parties to the Award 
Schedule B-Schedu1e of Respondents 

3.-Area. 
This award shall operate over the area comprised within 

a radius of fourteen miles from the G.P.O., Perth, excepting, 
however, such portions as are comprised within the premises 
occupied or worked in conjunction with the Western 
Australian Government Railways Commission. 

4.-Scope. 
This award shall apply to all workers following the 

vocations mentioned herein and employed in the case and 
box manufacturing and repairing industries as carried on by 
any of the respondents named in the Schedule of Respon
dents. 

5.-Thrm. 
The term of this award shall be for a period of one year 

from the date hereof. (The date of this award is the 18th day 
of June 1952.) 

6.-Wages. 
The minimum rates of wages payable to employees 

employed in classifications contained in subclause (2) of 
this clause shall be as follows: 

Broadbanded 
Groups 

(l) Rate of Pay Per 
Week: 
1 
2 
3A 
3B 
4A 
4B 
5A 
5B 
5C 
6 

Base 
Rate 

$ 

284.80 
299.50 
319.20 
319.20 
337.40 
337.40 
365.20 
365.20 
365.20 
383.50 

Supple
mentary 
Payment 

$ 

40.60 
42.50 
45.40 
44.10 
48.10 
40.90 
52.00 
42.65 
39.70 
54.60 

Total 
Mini-
mum 

Award 
Rate 
(38 

hours) 
$ 

325.40 
342.00 
364.60 
363.30 
385.50 
378.30 
417.20 
407.85 
404.90 
438.10 

(2) Classification: Group 
1. Sawyer planking out and flitching 

to size 5C 
2. Stub edger and/or No. 1 Bench 5C 
3. Other breaking down bench saw-

yers 4B 
4. Band re-sawyer 

(i) Large-using blade over 
7.62cm 4B 

(ii) Small-using small blade not 
over 7.62cm 3A 

5. Tailer-out on breaking down 
benches 3B 
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Classification: 
6. Taller-out other benches 
7. Case bench sawyer and/or docker 
8. Wood and case machinist 
9. Case & Box makers for repairers 

(Manual) 
10. (i) Saw Doctor 

(ii) Saw Doctor Special Skills 
11. Saw Sharpener 
12. Hoop iron and/or wiring bench 

band 
l3. Pallet maker 
14. Cable drum and/or reel maker 

assembler and/or finisher 
15. Woodmachining Section-

(a) Two, three, or four sider 
planer, who is required to set 
up the machine and then only 
from such time as he/she is 
required so to act 

(b) who is not required to set up 
the machine but is required to 
operate, and then only from 
such time as he/she is re
quired so to act 

(c) Buzzer-when required to do 
other than planing one face 
and squaring edge, and is 
required to set up the machine 
and then only from such time 
as he/she is required so to act 

(d) who is required to set up the 
machine but is not required to 
do other than planing one face 
and edge, and then only from 
such time as he/she is re
quired so to act 

(e) who is not required to set up 
the machine and is only re
quired to buzz one face and 
one edge, and then only from 
such time as he/she is re
quired so to act 

(t) Thicknesser who is required 
to set up the machine and do 
other than just planing timber 
all round, and then only from 
such time as he/she is re
quired so to act 

(g) Thicknesser who is required 
to set up the machine but is 
only required to plane timber 
all round and then only from 
such time as he/she is re
quired so to act 

Ch) Thicknesser who is not re
quired to set up the machine 
and only plane timber all 
round, and then only from 
such time as he/she is re
quired so to act 

(i) (i) Shaper 
(ii) who is not required to set 

up the machine and is 
only required to operate 
the machine with auto
matic feed 

(j) (i) Double end Thnoner who 
is required to set up the 
machine and then only 
from such time as he/she 
is required so to act 

(ii) who is not required to set 
up the machine but is 
required to operate the 
machine and then only 
from such time as he/she 
is required so to act 

Group 

2 
2 
2 

3B 
SA 
6 

4B 

3B 
3B 

3A 

5A 

3A 

5A 

3A 

3A 

5A 

3A 

3A 
5A 

3A 

SA 

3A 

Classification: Group 
(k) (i) Multiple boring machine 

who is required to set up 
the machine and then 
only from such time as 
he/she is required so to 
act 3A 

(H) who is not required to set 
up the machine but is 
required to operate the 
machine and then only 
from such time as he/she 
is required so to act 3A 

16. (a) Watchperson 2A 
(b) Gatekeeper, who is required to 

do administrative duties 4A 
17. Stacker for seasoning by means of 

stripping or other recognised 
method 2A 

18. Mill or yard hand (as defmed) 1 
19. Other unclassified adults 1 
20. Case and Box maker for repairer 

(manual) who is responsible for 
making up client's orders, also 
who is responsible for receiving 
client's goods, and then only from 
such time as he/she is required so 
to act 3A 

21. (a) Tallyperson who is responsible 
for making up of clients' orders 
for delivery 4B 

(b) Tallyperson other than (a) 3A 
22. Person who is responsible for set

ting up and operating the crate 
washing machine 3B 

23. Tailer out to crate washing ma-
chine 2 

24. Pendant crane operator whose du-
ties also require to tally 3A 

25. Pendant crane operator 3B 

(3) Junior Employees: 

An employee who is less than 19 years of age 
and who is not an apprentice shall receive a 
percentage of the total minimum award rate 
prescribed for Group 1 in subclause (1) of this 
clause. 

Under 17 years of age 
17 years of age 
18 years of age 

(4) Apprentices: 

45% 
55% 
70% 

An apprentice will receive a percentage of the 
total minimum award rate prescribed for Group 
5A in subclause (1) of this clause. 

Four year term 
First year 
Second year 
Third year 
Fourth year 

50% 
60% 
75% 
90% 

(5) Employees who were receiving an award rate of 
pay which was in excess of the rate prescribed in 
Order No. 1249 of 1992, Minimum Rates Adjust
ment, shall have their rate preserved until agree
ment is reached between the parties, or the 
Western Australian Industrial Relations Commis
sion determines that the differential is to be 
absorbed. 

6A.-Minimum Wage-Adult Males and Females. 

Notwithstanding the provisions of this award, no em
ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
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thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the worker is employed. 

7.-Special Rates and Provisions. 
(1) Casual Workers:- A casual worker is one engaged 

as such, and who shall be paid twenty percent in addition 
to the ordinary rate of pay for his class of work. 

(2) (a) A person appointed as a leading hand shall be paid 
an additional weekly allowance as follows: 

In charge of 3-10 employees 
In charge of 11-20 employees 
In charge of over 20 employees 

$14.90 
$22.40 
$29.10 

(b) A leading hand, if placed in charge of eleven to twenty 
workers shall be paid $21.90 per week in addition to the 
appropriate wage prescribed. 

(c) A leading hand, if placed in charge of more than 
twenty workers shall be paid $28.40 per week in addition 
to the appropriate wage prescribed. 

(3) Where a worker is engaged on higher grade work he 
shall be paid the rate prescribed for such higher grade work 
during the time so engaged, provided that if engaged on such 
higher"grade work for more than two hours, he shall be paid 
the higher rate for the whole day. 

(4) Watchmen:- All ordinary hours of work performed 
by watchmen on Saturday shall be paid for at the rate of 
twenty five per cent ex.tra and all ordinary hours of work 
performed by such workers on Sunday shall be paid for at 
the rate of fifty per cent extra. 

(5) Disability A110wance:- Employees shall be paid an 
allowance in accordance with the following: 

Employees employed in or in the immediate vicinity of 
sawmills, and log truck drivers, at the rate of $9.08. 

(6) Any dispute relating to the disability allowances in 
subclause (5) shall be determined by the Board of Reference. 

8.-Contract of Service. 
The contract of employment shall be a daily one, 

terminable on either side by one day's notice, and, in the 
event of notice, the worker shall be entitled to payment up 
to the date when such notice terminates: Provided that the 
employer may dismiss a worker without notice, for good 
cause. 

9.-Hours. 
(1) The ordinary working hours of workers shall be an 

average of 38 per week to be worked on one of the following 
bases. 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding fourteen 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(2) Subject to subclause (3) of this clause the daily spread 
of hours shall be such as may be agreed between the 
employer and the majority of the employees concerned in 
any business or section or section thereof. In default of such 
agreement, such hours shall be worked within twelve 
consecutive hours between 6.00am and 6.00pm, Monday to 
Friday inclusive. 

Provided that where the employer intends varying start 
and/or fmish times that 7 days' written notice be provided 
to the employees so affected, unless it is mutually agreed 
between the employees and the employer that such notice 

be waived. Where upon receipt of the notice referred to 
above the majority of employees affected oppose the 
variation the notice period shall be extended to 14 days from 
the date of the notice to allow the parties to implement the 
Dispute Settlement Procedure. 

(3) Sub-clause (2) hereof shall not apply to watchmen and 
shift workers. 

(4) Where rostered day off provisions exist employees 
may accumulate R.D.O. 's up to the maximum of 12 
(twelve), provided this is mutually agreed between both 
employers and employees. 

(5) This subclause only applies to a business or section 
or sections thereof where the ordinary hours of work are 
rostered over four days of 9.5 hours per day. 

(a) A worker may in any week request a change to his/her 
roster, for that week only, which may be granted at the 
employer's discretion. 

(b) In any week containing a holiday prescribed by this 
Award, the roster for that week shall be deemed to be 38 
ordinary working hours worked over five days of 7.6 hours, 
for all purposes of this Award, where the majority of 
workers concerned and the Union agree. 

10.-Overtime. 
(1) Subject to the following, all time worked outside the 

spread of hours prescribed in Clause 9.-Hours, or in excess 
of the ordinary daily or shift number of hours prescribed 
therein or elsewhere, shall be paid for as overtime at the rate 
of time and a half for the first two hours and double time 
thereafter. 

(2) All work performed on the holidays prescribed in 
clause l1(1).-Holidays and Annual Leave shall be paid at 
the rate of double time and a half. 

(3) All time worked by a watchman in excess of 152 hours 
per month shall be overtime and paid for at the rate of time 
and one half for the first sixteen hours and double time 
thereafter. 

(4) Notwithstanding anything contained in this award-
(a) An employer may require any worker to work 

reasonable overtime at overtime rates, and such 
worker shall work overtime in accordance with 
such requirement. 

(b) No organisation, party to this award, or worker or 
workers covered by this award, shall in any way, 
whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(5) When a worker is recalled to work after leaving the 
job-

(a) he shall be paid for at least three hours at overtime 
rates. 

(b) time reasonably spent in getting to and from work 
shall be counted as time worked. 

(6) When a worker is required to hold himself in readiness 
for a call to work after ordinary hours, he shall be paid at 
ordinary rates for the time he holds himself in readiness. 

(7) A worker shall not be compelled to work for more than 
five hours without a break for a meal. 

(8) (a) When overtime is necessary it shall, wherever 
reasonably practicable be so arranged that workers have at 
least eight consecutive hours off duty between the work of 
successive days. 

(b) A worker (other than a casual worker) who works so 
much overtime between the termination of his ordinary work 
on anyone day and the commencement of his ordinary work 
on the next day that he has not had at least eight consecutive 
hours off duty between those times shall, subject to this 
subclause, be released after completion of such overtime 
until he has had eight consecutive hours off duty without 
loss of pay for ordinary working time occurring during such 
absence. 

(c) If, on the instructions of his employer such a worker 
resumes or continues work without having had such eight 
consecutive hours off duty, he shall be paid at double rates 
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until he is released from duty for such period and he shall 
then be entitled to be absent until he has had eight 
consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(d) Where a worker (other than a casual worker) is called 
into work on a Sunday or holiday preceding an ordinary 
working day, he shall, wherever reasonably practicable, be 
given eight consecutive hours off duty before his usual 
starting time on the next day. If this is not practicable, then 
the provisions of paragraphs (b) and (c) of this subclause 
shall apply mutatis mutandis. 

(e) Overtime worked as a result of a recall shall not be 
regarded as overtime for the purpose of this subclause when 
the actual time worked is less than three hours on such recall 
or on each of such recalls. 

(9) (a) A worker required to work overtime for more than 
two hours, without being notified on the previous day or 
earlier that he will be so required to work, shall be supplied 
with a meal by the employer or paid $4.70 for a meal. 

(b) If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the worker shall, 
unless he has notified the worker concerned on the previous 
day or earlier that such second or subsequent meal will also 
be required, provide such meal or pay the amount of $4.00 
for such second or subsequent meal. 

(c) No such payments need be made to workers living in 
the same locality as their place of employment, who can 
reasonably return home for a meal. 

(d) If a worker in consequence of receiving such notice 
has provided himself with a meal or meals, and is not 
required to work overtime, or is required to work less 
overtime than notified, he shall be paid the amounts above 
prescribed in respect of the meals not then required. 

(10) Notwithstanding the provisions contained elsewhere 
in this clause where an employee has become entitled to an 
overtime payment pursuant to this clause, such payment or 
part thereof, may, by agreement between the employer and 
the employee be commuted to the equivalent hours of leave 
and deferred to be subsequently taken as leave in lieu of such 
payment 

11.-Holidays and Annual Leave. 
(1) (a) The following days or the days observed in lieu 

shall, subject to this clause 1O.-Ovemme be allowed as 
holidays without deduction of pay, namely-New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in the subclause. 

(b) When any of the days mentioned in sUbclause l(a) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Thesday. In each case the 
substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(c) Payment shall be made for the said holidays subject 
to the condition that employees shall have presented 
them§elves for work on the working days immediately 
preceding and following the holidays specified herein and 
shall have worked during normal working hours as required 
by the employer. Any absence from duty on either of the 
days preceding or succeeding the holiday owing to illness 
or injury for which the employee is entitled to be paid under 
the terms of Clause 16.-Absence Through Sickness of this 
Award, provided a medical certificate is presented evidenc
ing the sickness or injury, or by consent of the employer, or 
has been absent with reasonable cause, shall not render an 
employee eligible for payment for that holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed, in which case a worker need not 
present himself for duty and payment may be deducted, but 
if work: be done, ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided, a period of four 
consecutive weeks' leave with payment of ordinary wages 

as prescribed shall be allowed annually to a worker by his 
employer after a period of twelve months' continuous 
service with such employer which is completed on or after 
the 1st day of April, 1975. 

(b) With respect to a period of twelve months' continuous 
service which is completed before the 1st day of April, 1975 
a worker shall be allowed-

(i) three consecutive weeks' leave with payment of 
ordinary wages as prescribed if that period is 
completed before the 1st day of August, 1974. 

(ii) three consecutive weeks' and one day's leave with 
payment of ordinary wages as prescribed if that 
period is completed before the 1st day of October, 
1974. 

(Hi) three consecutive weeks' and two days' leave with 
payment of ordinary wages as prescribed if that 
period is completed before the 1st day of 
December, 1974. 

(iv) three consecutive weeks' and three days' leave 
with payment of ordinary wages as prescribed if 
that period is completed before the 1 st day of 
February, 1975. 

(v) three consecutive weeks' and four days' leave 
with payment of ordinary wages as prescribed if 
that period is completed before the 1st day of 
April, 1975. 

(c) During a period of annual leave a worker shall receive 
a loading calculated on the rate of wage prescribed by clause 
6.-Wages. The loading shall be as follows:-

(i) Day Workers-A worker who would have worked 
on day work had he not been on leave--a loading 
of 17 1/2 per cent 

(ii) Shift Workers-A worker who would have 
worked on shift work had he not been on leave--a 
loading of 17 1/2 per cent 

Provided that where the worker would have received shift 
loadings prescribed by clause 22.-Shift Work had he not 
been on leave during the relevant period and such loadings 
would have entitled him to a greater amount than the loading 
of 17 1/2 per cent then the shift loadings shall be added to 
the rate of wage prescribed by clause 6.-Wages. 

Provided further, that if the shift loadings would have 
entitled him to a lesser amount than the loading of 17 1/2 
per cent then such loading of 17 1/2 per cent shall be added 
to the rate of wage prescribed by clause 6.-Wages. 

The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(d) The provisions of this subclause shall not operate in 
respect of leave fully due prior to the date of this order, 
irrespective of the date at which such leave is taken.' 

(4) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid 

(5) If after one month's continuous service in any 
qualifying twelve monthly period a worker leaves his 
employment or his employment is terminated by the 
employer through no fault of the worker, the worker shall 
be paid 2.923 hours' pay at his ordinary rate of wage in 
respect of each completed week of service. 

(6) Any time in respect of which a worker is absent from 
work: except time for which he is entitled to claim sick pay 
or time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his 
right to annual leave. 

(7) In the event of a worker being employed by an 
employer for portion only of a year, he shall only be entitled 
subject to subclause (5) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other workers he shall not be 
entitled to work or pay whilst the other workers of such 
employer are on leave on full pay. 
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(8) (a) In addition to any payment to which he may be 
entitled under subclause (5) of this clause, a worker whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that 
leave, or in a case to which subclauses (8)(b) or (10) of this 
clause apply, in lieu of so much of that leave as has not been 
allowed unless:-

(i) He has been justifiably dismissed for misconduct; 
and 

(ii) The misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(b) In special circumstances and by mutual consent of the 
employer, the worker and Union concerned, annual leave 
may be taken in not more than three periods. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) Notwithstanding anything else herein contained an 
employer who observes a Christmas closedown for the 
purpose of granting annual leave may require an employee 
to take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. This 
provision can apply to a closedown for maintenance or other 
purposes with agreement of the majority of employees. 

12.-Junior Workers. 
(1) No junior worker who is under the age of seventeen 

years, and who has had less than two years' experience in 
the industry shall be employed as a sawyer or on the buzzer 
or thicknesser or case-nailing machine. 

(2) The number of junior workers employed by any 
employer shall not exceed one for each fully paid worker 
employed by him: Provided, that any employer who himself 
works as a journeyman shall be regarded as a fully paid 
worker. 

13.-Aged and Infirm Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled 
to work for the employer at the proposed lesser rate. 

14.-Blowers. 
In addition to the blowers already installed, the employers 

shall attach blowers to all moulding machines, and 
thicknessers, and to any other machines injurious to health. 

15.-Time and Wages Record. 
The employer shall keep, or cause to be kept, records 

containing the following:-
(1) the names of each worker to whom this award 

applies 
(2) the nature of the work performed 
(3) the hours worked each day 
(4) the amount of wages and overtime (if any) 

received by each worker each week 
(5) the age of each junior worker 

These records shall be open to inspection by the 
accredited representative of the union at any time during the 
ordinary working hours, and he shall be allowed to take 
necessary extracts therefrom. 

15A.-Right of Entry. 
On notifying the employer or his representative, the 

Secretary or any authorised officer of the union-
(1) shall have the right to visit and inspect any job at 

any time when work is being carried on, whether 
during or outside the ordinary working hours, and 

in connection with that inspection to interview any 
worker covered by this award provided that he 
does not unduly interfere with the work in 
progress. 

(2) shall be permitted to interview an employee 
during the recognised meal hour on the business 
premises of the employer at the place at which the 
meal is taken but this permission shall not be 
exercised without the consent of the employer 
more than once in anyone week. 

16.-Absence Through Sickness. 
(1) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to 
payment during such absence in accordance with the 
following provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with 
the employer. 

(c) If in the first or successive years of service with the 
employer a worker is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the worker's services 
terminate, if before the end of that year of service, to the 
extent that the worker has become entitled to further paid 
sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the worker if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that a worker shall not 
be entitled to claim payment for any period exceeding ten 
weeks in anyone year of service. 

(3) To be entitled to payment in accordance with this 
clause the worker shall as soon as reasonably practicable 
advise the employer of his inability to attend for work, the 
nature of his illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The proVisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may 
reasonably require provided that the worker shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests 
in writing that the next and subsequent absences in that year 
if any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to a worker who suffers 
personal ill health or injury during the time when he is 
absent on annual leave and a worker may apply for and the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the worker 
was confmed to his place of residence or a hospital as a 
result of his personal ill health or injury for a period of seven 
consecutive days or more and he produces a certificate from 
a registered medical practitioner that he was so confIDed. 
Provided that the provisions of this paragraph do not relieve 
the worker of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he is unable 
to attend for work on the working day next following his 
annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
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to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the worker or, 
failing agreement, shall be added to the worker's next period 
of annual leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 11.
Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
clause 1 I.-Holidays and Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the worker's service has been 
deemed continuous in accordance with subclause (3) of 
clause 2 of the Long Service Leave provisions published in 
volume 59 of the Western Australian Industrial Gazette at 
pages 1-6, the paid sick leave standing to the credit of the 
worker at the date of transmission from service with the 
transmittor shall stand to the credit of the worker at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to workers who are entitled to payment under 
the Workers' Compensation Act nor to workers whose 
injury or illness is the result of the worker'S own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

16A.-Compassionate Leave. 
(1) A worker shall, on the death within Australia of a wife, 

husband, father, mother, brother, sister, child or stepchild be 
entitled on notice, of leave up to and including the day of 
the funeral of such relation and such leave shall be without 
deduction of pay for a period not exceeding the number of 
hours worked by the worker in two ordinary working days. 
Proof of such death shall be furnished by the worker to the 
satisfaction of his employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the worker otherwise would 
have been on duty and shall not be granted in any case where 
the worker concerned would have been off duty in 
accordance with his roster, or on long service leave, annual 
leave, sick leave, worker's compensation,leave without pay 
or on a public holiday. 

(3) For the purpose of this clause the words 'wife' and 
'husband' shall not include a wife or husband from whom 
the worker is separated, but shall include a person who lives 
with the worker as a de facto wife or husband. 

l7.-Board of Reference. 
(1) The Commission hereby appoints, for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed to section 
48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving, fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which under this award may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

l8.-No Reduction. 
This award shall not in itself operate to reduce the wages 

of any worker who is at present receiving above the 
minimum rate prescribed for his class of work. 

19 . ...:.-.Breakdowns. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affIliated with it, or by any other association or union, 
or through the breakdown of the employer's machinery or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

20.-Junior Workers Certificate. 
Junior workers upon being engaged shall, if required, 

furnish the employer with a certificate containing the 
following particulars: 

(1) Name in full 
(2) Age and date of birth 
(3) Name of each previous employer and length of 

service with such employer 
(4) Class of work performed for each previous 

employer 
Such of the foregoing particulars as are within the 

knowledge of an employer shall be endorsed on the 
certificates and signed by the employer, upon request of the 
worker. 

No worker shall have any claim upon an employer for 
additional pay, in the event of the age or length of service 
of the worker being wrongly stated on the certificate. If any 
worker shall wilfully mis-state his age in the above 
certificate he alone shall be guilty of a breach of this award. 

2I.-DefInitions. 
"Saw Doctor" means a tradesman employed in hammering, 

grinding, retoothing and tensioning of saws. 
"Mill or Yard hand" means a worker who has had three 

months experience in the industry in the employ of the 
particular employer and who is performing any of the 
following duties:- Saw sharpener'S Assistant, stack
ers who stack timber other than for seasoning by the 
process of stripping, mobile or other crane assistant. 

"Saw Doctor Special Skills" means a Saw Doctor who has 
completed an appropriate post trade course in maintain
ing high tension saws and stellite tipping or who has 
gained equivalent skills through practical experience. 

22.-Shift Work. 
(1) An employer may work his establishment on shifts, 

but before doing so shall give notice of his intention to the 
union and of the intended starting and finishing times of 
ordinary working hours of the respective shifts. 

(2) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that 
process, then workers employed on such afternoon or night 
shifts shall be paid at overtime rates. 

Provided that where ordinary hours of work normally 
worked in an establishment are worked on less than five 
days then the provisions of paragraph (a) shall be as if four 
consecutive shifts were substituted for five consecutive 
shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceeding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or 
Sunday or any other day that the employer observes a shut 
down for the purpose of allowing a 38 hour week or on any 
holiday. 

(3) The loading on the ordinary rates of pay for shift work 
shall be fifteen per cent for afternoon and night shift. 

23.-Preference to Unionists. 
Deleted by section 88 (3) of the Acts Amendment and 

Repeal (Industrial Relations) Act (No.2) 1984. 

24.-Apprentices. 
(1) Subject to the provisions of this clause, the Appren

ticeship Regulations, 1972 are incorporated in and form part 
of this Award. 

(2) Apprentices may be taken to the trades of Saw 
Doctoring or Timber Machining. 

(3) Apprentices may be taken by an employer in the ratio 
of one apprentice for every two or fraction of two (the 
fraction being not less than one) journeymen employed by 
the employer. 

(4) Except as hereinafter provided every agreement of 
apprenticeship shall be for a period of four years, unless with 
the approval of the Commission that period is reduced or 
deemed to have commenced prior to the date of the 



75 w'A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 301 

agreement provided that any agreement of apprenciteship to 
sawdoctoring entered into before the 1st September, 1974 
and any such agreement to timber machining entered into 
before the 1st October, 1975 shall be for a period of five 
years. 

(5) (a) Where classes are provided by the Thchnical 
Education Division of the Education Department in the 
locality in which the apprentice is employed the hours of 
attendance at such classes shall be:-

(i) Where the period of apprenticeship is for five 
years-eight hours per week for the first school 
year and eight hours per fortnight for each of the 
three subsequent school years. 

(ii) Where the period of apprenticeship is for four 
years-eight hours per week for the first and 
second school years and eight hours per fortnight 
for the next school year, provided that: 

(b) Where suitable facilities for block release are provided 
by the Technical Education Division of the Education 
Department, for Apprentices to the trade of Saw Doctoring, 
the period during which an apprentice is to attend vocational 
classes shall be six weeks in each of the first, second and 
third school years, consisting of two periods of three weeks 
respectively. 

(6) Any male person under the age of 21 years w.ho h~ 
satisfactorily completed an approved pre-apprenticeshIp 
course conducted by the Thchnical Education Division of 
the Education Department may be indentured as an 
apprentice under this award to the trade of Timber 
Machining on a three year term of apprenticeship. 

25.-Long Service Leave. 
The long service leave provisions set out in Volume 59 

of the "Western Australian Industrial Gazette" at pages 1 
to 6 inclusive are hereby incorporated in and shall be 
deemed to be part of this award. 

26.-Meal Breaks and Rest Period. 
(1) Meal intervals shall not be less than thirty minutes, 

nor more than one hour, to be taken at mutually arranged 
times. 

(2) (a) A rest period of seven minutes from the time of 
ceasing to the time of resumption of work shall be allowed 
each morning and afternoon or in the case of a shift worker 
in each of the first and second parts of the shift. 

(b) The rest period shall be counted as time off without 
deduction of pay and shall be arranged at a time and in the 
manner to suit the convenience of the employer. 

(3) The employer may require employees to take their 
morning and afternoon rest break separately and arranged 
in such a manner so as not to stop or disrupt the work flow 
or instead of separate morning and afternoon breaks to take 
one combined break of 14 minutes. 

27.-Protective Clothing. 
(1) Workers required to work in inclement weather shall 

be provided with suitable protective clothing. 
(2) Workers required to work in slush or muddy 

conditions shall be provided with waterproof protective 
boots while so employed. 

(3) Head protective helmets shall be supplied by the 
employer where deemed necessary. 

(4) A worker who is required to handle poles or timber 
whilst wet after impregnation or immunisation shall be 
supplied by the employer with suitable protective clothing 
and gloves. 

(5) The employer may deduct from the pay of any worker 
to whom a head protective helmet or protective clothing has 
been supplied the cost of such articles as are not returned 
in good condition, fair wear and tear excepted, on demand 
by the employer. 

28.-Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregriant shall, upon production 

to her employer of a certificate from a duly qualified medical 

practitioner stating the presumed date of her confmement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clau~, the 

period of maternity leave shall be for an unbroken penod of 
from 12 weeks to 52 weeks and shall include a period of 6 
weeks compulsory leave to be taken immediately before the 
presumed date of confinement and a period of 6 weeks 
compulsory leave to be taken immediately following 
confmement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confmement, give notice in writing to her 
employer stating the presumed date of confinement. 

(c) A worker shall give not less than four weeks: notice 
in writing to her employer of the date upon WhICh she 
proposes to commence maternity leave, stating the period 
of leave to be taken. 

(d) A worker shall not.be in br~ach of thi~ order ~ a 
consequence of failure to gIVe the stIpul~ted penod o~ notice 
in accordance with paragraph (c) of thIS subcla~se If su~h 
failure is occasioned by the confmement occumng earlier 
than the presumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical 

practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practi~~ble, 
be transferred to a safe job at the rate and on the conditl(~ns 
attaching to that job until the commencement of maternIty 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take l~ve 
for such period as is certified necessary by a duly qUalifi.ed 
medical practitioner. Such leave shall be treated as materruty 
leave for the purposes of subclauses (7), (8), (9) and (10) of 
this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks the period may be lengthened once 
only, save with the agreement Of th~ e~plo¥~r, by ~e 
worker giving not less than 14 days notIce m wnting statmg 
the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not le~s than 
14 days' notice in writing stating the period by WhiCh the 
leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced~ shall 

be cancelled when the pregnancy of a worker term mates 
other than by the birth of a living child. 

(b) Where the pregnancy of a w~rker then.o!1 ma~ty 
leave terminates other than by the birth of a hvmg child, It 
shall be the right of the worker to resume work at a time 
nominated by the employer which shall not exceed four 
weeks from the date of notice in writing by the worker to 
the employer that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of a worker not then on 

maternity leave terminates after 28 weeks other than by the 
birth of a living child then-

(i) she shall be entitled to such period of unpaid leave 
(to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, or 
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(ii) for illness other than the normal consequences of 
confmement she shall be entitled, either in lieu of 
or in addition to special maternity leave, to such 
paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certi
fies as necessary before her return to work. 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such paid sick 
leave as to which she is then entitled and such further unpaid 
leave (to be known as special maternity leave) as a duly 
qualified medical practitioner certifies as necessary before 
her return to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of this 
clause, maternity leave shall include special maternity leave. 

(d) A worker returning to work after the completion of a 
period of leave taken pursuant to this subclause shall be 
entitled to the position which she held immediately before 
proceeding on such leave or, in the case of a worker who 
was transferred to a safe job pursuant to subclause (3) of this 
clause, to the position she held immediately before such 
transfer. 

Where such position no longer exists but there are other 
positions available, for which the worker is qualified and the 
duties of which she is capable of performing, she will be 
entitled to a position as nearly comparable in status and 
salary or wage to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) of this clause does not 
exceed 52 weeks: 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 

Notwithstanding any award or other provision to the 
contrary, absence on maternity leave shall not break. the 
continuity of service of a worker but shall not be taken mto 
account in calculating the period of service for any purpose 
of the award. 

(9) Thrmination of Employment 

(a) A worker on maternity leave may terminate her 
employment at any time during the period of leave by notice 
given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her absence 
on maternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave 

(a) A worker shall confirm her intention of returning to 
her work by notice in writing to the employer given not less 
than four weeks prior to the expiration of her period of 
maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) of this subclause, shall be entitled to the 
position which she held immediately before proceeding on 
maternity leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3) of this 
clause, to the position which she held immediately before 
such transfer. Where such position no longer exists but there 
are other positions available for which the worker is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as nearly 
comparable in status and salary or wage to that of her former 
position. 

(11) Replacement Workers 
(a) A replacement worker is a wo~ker specific~ly 

engaged as a result of a worker proceeding on maternity 
leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights 
of the worker who is being replaced. 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order to 
replace a worker exercising her rights under this clause, the 
employer shall inform that person of the temporary nature 
of the promotion or transfer and of the rights of the worker 
who is being replaced. 

(d) Provided that nothing in tllis subclause shall be 
construed as requiring an employer to engage a replacement 
worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except whe~ ~er 
employment continues beyond the 12 months quallfymg 
period. 

29.-Payment of Wages. 
(1) The employee's wages may be paid by ~ash, cheque 

or direct transfer into the employees' nommated bank 
account, provided that the employer shall reimburse the 
employee for bank related charges resulting from this 
method of payment. 

(2) Wages shall be paid in tlle employee's time exce~t 
where they are paid in accordance with subclause (5) of this 
clause. 

30.-Part-time Employment. 
(1) A part-time employee may be engaged to work for a 

constant number of hours each week which, having regard 
to the various ways of arranging ordinary hours shall 
average less than 38 hours per week. The number of such 
hours may be changed by the giving of one week's notice 
to tlle employee. 

(2) An employee so engaged shall be paid per hour one 
thirty-eighth of the weekly wage prescribed for the 
classification in which the employee is engaged. 

(3) An employee engaged on a part-time basis shall be 
entitled to the provisions of Clauses 1O.-Overtime, 
I I.-Holidays and Annual Leave, 16.-Absence Through 
Sickness and 16A.-Compassionate Leave except where 
those provisions conflict with the following provisions in 
which case the following provisions shall apply in lieu of 
the above mentioned provisions: 

(a) Annual Leave 
Where a part-time employee is entitled to a 
payment either on termination or for the purpose 
of taking annual leave, or at a close down, for 
continuous service in any qualifying twelve 
monthly period, then that payment shall be made 
in respect of each cumula~ve period ?f .38 
ordinary hours worked dunng the qualifying 
period. 

(b) Holidays 
A part-time employee shall be allowed the 
holidays prescribed by Clause I I.-Holidays and 
Annual Leave without deduction of pay in respect 
of each holiday which is observed on a day 
ordinarily worked by the part-time employee. 

(c) Absence Through Sickness 
Notwithstanding the provisions of paragraph (b) 
of subclause (1) of Clause 16.-Absence Through 
Sickness the accrual of one-sixth of a week for 
each completed month of service shall be calcu
lated on the average number of ordinary hours 
worked each week for each completed month of 
service. 

(d) Compassionate Leave 
Payment to a part-time employee in respect of 
Clause 16A.-Compassionate Leave shall be 
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made only where the employee otherwise would 
have been at work. 

(e) Overtime 
A part-time employee who works in excess of the 
daily or weekly hours fIxed in accordance with 
subclause (1) hereof shall be paid overtime in 
accordance with Clause 10.-Overtime of this 
award. 

31.-Dispute Settlement Procedure. 
(1) The principle of conciliation and direct negotiation 

shall be adopted for the purpose of prevention and settlement 
of any industrial dispute that may arise. 

(2) The parties shall take an early and active part in 
discussions and negotiations aimed at preventing or settling 
disputes in accordance with the agreed procedure set out 
hereunder. 

(3) Any dispute shall be resolved in the following 
sequence:-

(a) Discussions between the employee/s concerned 
(and shop steward if requested) and the immediate 
supervisors; 

(b) Discussions involving the employee/s concerned, 
the shop steward and the employer representa
tives; 

(c) Discussions involving union representatives and 
senior management representatives; 

(d) If the matter is still not settled it shall be referred 
to the Western Australian Industrial Relations 
Commission for resolution. 

(4) Until the matter is resolved in accordance with the 
above procedure, work shall continue normally. While the 
above procedure is being followed no party shall be 
prejudiced as to the fmal settlement by the continuation of 
work in accordance with the clause. 

(5) All parties to the award, the employers, their offIcials, 
the union and its members, will take all possible action to 
settle any dispute within reasonable time. At least 7 days 
should be allowed for all stages of discussions to be 
finalised. 

(6) If the matter is still not settled it may be referred to 
the Western Australian Industrial Relations Commission for 
assistance. 

(7) This clause shall not prevent any party to a dispute 
from making application to the Western Australian Indus
trial Relations Commission. 

32.-Superannuation. 
(1) Definition: 

In this clause: 
(a) "Approved Occupational Superannuation Fund" 

means a superannuation fund which complies with 
the Occupational Superannuation Standards Act 
1987. 

(b) "Fund" means: 
(i) Westscheme; or 

(ii) any other approved occupational superannua
tion fund but only where the employer 
notifies the union in writing of his/her 
intention to join the fund prior to so doing. 
In the event of a dispute, the matter may be 
referred to the Western Australian Industrial 
Relations Commission. 

(c) "Ordinary Time Earnings" means the base 
classification rate, including supplementary pay
ments .where appropriate, leading hand rates, shift 
penaltIes together with any other all-purpose 
allowance or penalty payment for work in ordi
nary time and shall include in respect to casual 
employees the appropriate casual loadings pre
scribed by this Award, but shall exclude any 
payment for overtime worked, vehicle allowances, 
fares and travelling time allowances (including 
payments made for travelling relating to distant 
work), commission or bonus. 

(d) "Eligible Employee" means an employee whose 
employment is regulated by this Award, who has 
completed one month's continuous service with 
the employer, who becomes a member of the fund, 
and for whom 3% of ordinary time earnings equals 
$2.00 per week or more. The sum of $2.00 shall 
be increased to correspond to increases in admin
istrative charges in Westscheme from time to 
time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Contributions: 

(a) An employer shall, subject to subclause (6). 
contribute to a fund referred to in subclause (l)(b) 
in respect of all eligible employees an amount 
equal to 3% of each employee's ordinary time 
earnings each week with effect from the first pay 
period on or after the 12th day of March 1990, or 
the employee's commencement date, whichever is 
the later. 

(b) Employer contributions together with any em
ployee deductions shall be paid monthly for pay 
periods completed in each month. Provided that 
payments may be made at such other times and in 
such other manner as may be agreed in writing 
between the Trustee of the Fund and the employer 
from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised 

absences; or 
(ii) annual leave paid out on termination or any 

other payments paid out on termination. 
(3) Alternative Calculation of Payments: 

Notwithstanding the provisions of this clause the 
payments required to be made to a fund may be 
calculated on a basis agreed in writing between the 
Union and the employer. 

(4) Cessation of Contributions: 
The obligation of the employer to contribute to the 

fund in respect of an eligible employee shall cease on 
the last day of the eligible employee's employment 
with the employer. 

(5) Employee's Additional Voluntary Contributions: 
Where the rules of the fund allow an eligible 

employee to make additional contributions, an eligible 
employee may elect to make additional contributions 
to the fund and the employer shall, where an election 
is made upon the direction of the employee, deduct 
contributions from the employee's wages and pay them 
to the fund in accordance with the direction of the 
employee and the rules of the fund. 

(6) Employee Entry into Fund: 
(a) The employer must provide an employee with an 

application to join a fund within 14 days of the 
operative date of this clause or within 14 days of 
an employee's commencing employment, which
ever is the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(ii) where an employee has not completed and 
returned the application referred to in para
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an 
employee's commencing employment. 
whichever is the later; 

provided that an employer shall make contribu
tions to a fund from the date on which the 
employee subsequently completes an application 
form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the 
employer shall be obliged to make contributions 
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as if the application had been provided within the 
prescribed time, provided that the employee 
returns the application within 14 days of being 
provided with the application by the employer. 

(d) (i) The letter of denial shall be in the following 
form: 

"To (employer) 

I have received an application for 
membership of the non-contributory 
Superannuation Fund and understand: 
(1) that should I sign such form you 

will make contributions on my 
behalf; and 

(2) that I am not required to make 
contributions of my own; and 

(3) that no deductions will be made 
from my wages for superannuation 
without my consent. 

However, I do not wish to be a member 
of the Fund or have contributions made 
on my behalf. 
SIGNATURE: ..................... . 

NAME: ................................ . 

ADDRESS: ......................... . 

CLASSIFICATION: ........... . 

DATE: ................................. . 

(ii) a copy of the letter of denial shall be 
forwarded to the appropriate union. 

(l) Employers Exempted: 
The provisions of this clause shall not apply to any 

employer who has entered into an arrangement to pay 
superannuation contributions in respect of employees 
covered by this award, into any other approved 
occupational superannuation fund and such arrange
ment has been ratified by either the Western Australian 
Industrial Relations Commission or the Australian 
Industrial Relations Commission. 

33.-Consultative Mechanism. 
(1) The parties to this Award are committed to co-operate 

positively to increase the efficiency, productivity and 
international competitiveness of the timber industry and to 
enhance the career opportunities and job security of 
employees in the industry. 

(2) At each plant or enterprise a consultative mecha.rlism 
may be established by the employer, or shall be established 
upon request by the employees or their union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 
Measures raised by the employer, employees or union or 
unions for consideration consistent with the objectives of 
paragraph (a) of subclause (4) of this clause shall be 
processed through that consultative mechanism and proce
dures. 

(3) Measures raised for consideration consistent with 
paragraph (b) of subclause (4) of this clause shall be related 
to implementation of any new classification structure, and 
facilitative provisions contained in this Award and, matters 
concerning training and, subject to paragraph (d) of 
subclause (4) of this clause, any other measures consistent 
with the objectives of paragraph (a) of subclause (4) of this 
clause. 

(4) Without limiting the rights of either an employer or 
a union to arbitration, any other measure designed to 
increase flexibility at the plant or enterprise and sought by 
any party shall be notified to the Commission and by 
agreement of the parties involved shall be subject to the 
following requirements: 

(a) The changes sought shall not affect provisions 
reflecting national or state standards recognised 
by the Western Australian Industrial Relations 
Commission; 

(b) The majority of employees affected by the 
changes at the plant or enterprise must genuinely 
agree to the change; 

(c) No employee shall lose income as a result of the 
change; 

(d) The union must be a party to the agreement; 
(e) The union shall not unreasonably oppose any 

agreement; 
(f) Any agreement shall be subject to approval by the 

Western Australian Industrial Relations Commis
sion and, if approved, shall operate as a schedule 
to this Award and take precedence over any 
provision of this Award to the extent of any 
inconsistency. 

(5) Any disputes arising in relation to the implementation 
of paragraphs (b) and (c) of subclause (4) of this clause shall 
be subject to the provisions of Clause 31.-Dispute 
Settlement Procedure. 

34.-Work Flexibility. 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, 
competence and training. 

(2) An employer may direct an employee to carry out such 
duties and use such tools and equipment as may be required 
provided that the employee has been properly trained in the 
use of such tools and equipment. 

(3) Any direction issued by an employer pursuant to 
subclauses (1) and (2) of this clause shall be consistent with 
the employer's responsibilities to provide a safe and healthy 
working environment 

Schedule A-Parties to the Award. 
The following organisation is a party to this award: 
The Construction, Mining, Energy, Timberyards, Saw

mills and Woodworkers Union of Australia-Western 
Australian Branch 

Schedule B-Schedule of Respondents. 
Cass Case Co. 
362 Newcastle St. West Perth 
City Case Co. 
John St., West Perth 
Safety Box Co. 
3 Henderson St. Fremantle 
W.A.BoxCo. 
Swan St. North Fremantle 
PhiIlips Case Co. 
Alfred St. Leederville 
Australian Seal Co Pty Ltd 
Marquis St. Perth 
Jarrab Case Factory 
210 Roe St. West Perth 
McPbee's Case Factory 
71 Brewer St. East Perth 
J.Srnith 
8 Henry St. East Perth 
Goodwood Case Co. 
Welshpool 
Perth Case Factory 
252 James St. Perth 
Western Case Factory 
219 James St Perth 
Star Case Factory 
97 Charles St. West Perth 
Osborne Park Case Factory 
Powell St. Osborne Park 
Dated at Perth this 18th day of June, 1952. 
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RADIO AND TELEVISION EMPLOYEES' AWARD 
No. R 3 of 1980. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 6th day of December, 1994. 
1. CARRIGG, 

Registrar. 

Radio and Television Employees' Award. 
Award No. R 3 of 1980. 

I.-Title. 
This award shall be known as the "Radio and Thlevision 

Employees' Award" and shall replace Award No. 14 of 
1974 as amended. 

lA.-State Wage PrinCiples December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement. 
1. Title 

lA. State Wage Principles December 1993 
2. Arrangement 

2A. State Wage Case Principles-June 1991 
3. Area and Scope 
4. Thrm 
5. Defmitions 
6. Contract of Service 
7. Higher Duties 
8. Hours 
9. Overtime 

10. Holidays and Annual Leave 
11. Sick Leave 
12. Compassionate Leave 
13. Car Allowance 
14. Distant Work 
15. Payment of Wages 
16. Time and Wages Record 
17. Posting of Award and Union Notices 
18. Board of Reference 
19. Special Provisions 
20. Apprentices 
21. Junior Employees 
22. Under-rate Employees 
23. Location Allowance 
24. Long Service Leave 
25. Representative Interviewing Employees 
26. Shift Work 
27. Breakdown 
28. Part Time Employment 
29. Wages 

29A. Minimum Wage-Adult Employees 
30. Liberty to Apply 
31. Junior Employees-Special Orders 

(CANCELLED) 
32. Avoidance of Industrial Disputes 
33. Training 

First Schedule.-Schedule of Respondents 
Second Schedule.-Memorandum of Understand
ing 
Third Schedule-Named Parties to the Award 

2A.-State Wage Principles-June 1991. 
It is a term of this award that the unions undertake not to 

pursue, prior to 15 November 1991, any extra claims, award 
or overaward, except when consistent with the State Wage 
Principles as determined by the Commission in Court 
Session in Application No. 704 of 1991. 

3.-Area and Scope. 
This award relates to the Radio and Thlevision Industry 

within the State of Western Australia and to all work done 
by employees employed in the classifications shown in 
Clause 29.-Wages and employed by the respondents in 
connection with the making, installing, repairing and 
altering, assembling, testing, aligning, fault locating, re
winding and rewiring radio machines, instruments or other 
apparatus (including public address and background music 
systems, tape recorders, stereo and hi-fidelity amplifiers, 
electronic musical instruments and electronic amusement 
machines) and television machines, instruments or other 
apparatus. 

4.-Term. 
The term of this award shall be for a period of one year 

from the beginning of the first pay period to commence on 
or after the 7th day of November, 1980. 

5.-Defmitions. 
(1) "Radio-Thlevision Serviceman" means an employee, 

other than an apprentice, employed in making, repairing and 
altering, assembling, testing, aligning, fault locating, re
winding and rewiring radio machines, instruments or other 
apparatus (including public address systems, tape recorders, 
stereo and hi-fidelity amplifiers, electronic musical instru
ments and electronic amusement machines) and television 
machines, instruments or other apparatus. 

(2) "Radio-Thlevision Serviceman (Grade 1)" means an 
employee, other than an apprentice-

(a) who has had not less than twelve months' 
experience as a "Radio-Thlevision Serviceman" 
making or maintaining monochrome television 
receivers who is employed in making, repairing 
and altering, assembling, testing, aligning, fault 
locating and rewinding colour television receivers 
and who has successfully completed the Thlevi
sion Receiver Servicing Course No. 3563 con
ducted by the Thchnical Education Division, 
Education Department of Western Australia or 
who has by other means achieved a standard of 
knowledge deemed by his employer as compara
ble thereto, or 

(b) who has had not less than twelve months' 
experience as a "Radio-Thlevision Serviceman" 
and who is engaged on work covered by this 
award, other than that referred to in paragraph (a) 
and paragraph (c) hereof, in or in connection with 
complicated or intricate circuitry requiring a 
standard of knowledge deemed by his employer 
as comparable to that achieved by an employee 
under paragraph (a) hereof. "Experience for the 
purpose of this paragraph shall mean experience 
with the work referred to herein, or 

(c) who has had two years' experience in making, 
repairing and altering, assembling, testing, align
ing, fault locating and rewinding two-way radio 
systems, radar and marine depth locating equip
ment. "Experience" for the purpose of this 
paragraph shall mean experience with the nature 
of that of the foregoing equipment handled by his 
employer. 

(3) "Assembler" means an employee employed in or in 
connection with the manufacturing or assembling of radio 
or television sets or amplifying equipment, or with any 
repetitive hand processes in connection therewith, but any 
work in the nature of altering, testing or adjusting such 
equipment shall be the work of a tradesman. 

(4) "Junior Employee" means an employee under the age 
of twenty-one years who is not employed as an apprentice. 

(5) Any dispute arising out of this clause shall be 
determined by the Board of Reference. 

6.-Contract of Service. 
(1) Subject to the provisions of this clause the contract of 

service shall be by the day and shall be terminable by one 
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day's notice on either side or by the payment or forfeiture, 
as the case may be, of one day's pay in lieu of such notice. 

(2) In the case of an employee with not less than one 
month's continuous service with his employer the contract 
of service shall be by the week and shall be terminable by 
one week's notice on either side or by the payment or 
forfeiture, as the case may be, of one week's pay in lieu of 
such notice. 

(3) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required 
to present himself for dUty, except when such absence from 
work is due to illness and comes within the provisions of 
Clause ll.-Sick Leave or such absence is on account of 
holidays to which the worker is entitled under the provisions 
of this award. 

(4) This clause does not affect the right to dismiss for 
misconduct and an employee so dismissed shall be paid 
wages up to the time of dismissal only. 

7.-Higher Duties. 
An employee engaged on duties carrying a higher rate 

than his ordinary classification shall be paid the higher rate 
for the time he is so engaged but if he is so engaged for more 
than two hours of one day or shift he shall be paid the higher 
rate for the whole day or shift. 

8.-Hours. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continu
ous shift work. 

(b) Subject to the provisions of subclauses (3) and (4) 
of this clause the ordinary hours of work shall be 
an average of 38 per week to be worked on one 
of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
fourteen consecutive days; or 

(Hi) 114 hours within a work cycle not exceeding 
twenty-one consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 
twenty-eight consecutive days. 

(v) For the purposes of paragraph (g) of sub
clause (3) any other work cycle during which 
a weekly average of 38 ordinary hours are 
worked as may be agreed in accordance with 
paragraph (g) of subclause (3). 

(c) (i) Subject to the provisions of placita (ii) and 
(iii) of this paragraph the week's work shall 
be performed in not more than five shifts 
Monday to Saturday inclusive between 
7.30 a.m. and IQ.OO p.m. 

(ii) In the case of employees in retail shops, the 
week's work may be performed in five and 
one-half days between 7.30 a.m. and 
1.00 p.m. on the weekly half holiday and 
between 6.30 a.m. and 6.00 p.m. on the other 
days of the week. 

(Hi) In the case of other employees employed 
other than on shift work, the week's work 
shall be performed in not more than five 
shifts between 6.30 a.m. and 6.00 p.m. Mon
day to Friday inclusive. 

(iv) Provided that the spread of hours referred to 
in this paragraph may be altered by agree
ment between the employer and the majority 
of employees in the plant or section or 
sections concerned. 

(d) Where the first night shift in any week commences 
on Monday night, the night shift commencing on 
Friday and fmishing not later than 8.00 a.m. on 
Saturday of that week, shall be deemed to have 
been worked in ordinary working hours. 

(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed 8 hours on any day, the arrangement of 
hours shall be subject to the agreement between 
the employer and the majority of employees in the 
plant or section or sections concemed. 

(0 The ordinary hours of work shall be consecutive 
except for a meal interval which shall not exceed 
one hour, and 

(i) an employee shall not be compelled to work 
for more than five hours without a meal 
interval except where an alternative arrange
ment is entered into as a result of discussions 
as provided for in subclause (4) of this clause. 

(ii) When an employee is required for duty 
during the employee's usual meal interval 
and the employee's meal interval is thereby 
postponed for more than half an hour, the 
employee shall be paid at overtime rates until 
the employee gets the meal interval. 

(g) (i) Subject to the provisions of this paragraph, 
a rest period of seven minutes from the time 
of ceasing to the time of resumption of work 
shall be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suit the 
convenience of the employer. 

(iii) Refreshments may be taken by employees 
during the rest period but the period of seven 
minutes shall not be exceeded under any 
circumstances. 

(iv) An employer who satisfies the Commission 
that any employee has breached any condi
tion expressed or implied in this paragraph 
may be exempted from liability to allow the 
rest period. 

(v) In an establishment in which the majority of 
employees are not subject to this award, the 
provisions of this paragraph do not apply but 
any employee to whom this award applies 
shall be entitled to the rest period, if any, 
which may be allowed to the aforesaid 
majority. 

(h) (i) An employee to whom paragraph (c) placi
tum (ii) of subclause (1) of this clause applies 
shall be paid at the rate of time and 
one-quarter for ordinary hours worked on the 
weekly half holiday. 

(ii) Except in the case of an employee to whom 
paragraph (a) of this subclause applies all 
work performed during the ordinary working 
hours on a Saturday up to and including 12 
noon shall be paid for at the rate of time and 
one-quarter and all such work performed 
after 12 noon shall be paid for at the rate of 
time and one-half. 

(Hi) Notwithstanding the provisions of this award 
contained elsewhere than in this paragraph, 
when New Year's Day, Anzac Day, Christ
mas Day or Boxing Day falls on a Saturday 
an employee who does not work on that 
Saturday is nevertheless entitled to be paid 
for each of the two weeks preceding that 
Saturday the ordinary weekly wage and the 
starting and/or finishing time on any day or 
days in those two weeks may be varied by the 
employer so that the ordinary hours usually 
worked by an employee between Monday 
and Friday (both inclusive) may be increased 
in each of those weeks by the ordinary hours 
usually worked by that employee on Satur
day. 

This paragraph does not apply to a casual 
employee. 
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(i) In the week commencing on the Monday immedi
ately preceding Good Friday, the ordinary work
ing hours of any employee employed by an 
employer who is bound by an Award applying to 
Shop Assistants in the area in which the business 
is carried on, shall be increased on each of the days 
Monday to Thursday inclusive by 1/5th of the 
ordinary hours usually worked by that employee 
on the Saturday following Good Friday. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of subclause (3) and (4) 
of this clause the ordinary hours of continuous 
shift employees shall average 38 per week 
(inclusive of crib time) and shall not exceed 152 
hours in twenty-eight consecutive days. 

Provided that, where the employer and the 
majority of employees concerned agree, a roster 
system may operate on the basis that the weekly 
average of 38 ordinary hours is achieved over a 
period which exceeds 28 consecutive days. 

(c) The ordinary hours of work prescribed herein shall 
not exceed 10 hours on any day. Provided that in 
any arrangement of ordinary working hours where 
the ordinary working hours are to exceed eight 
hours on any day, the arrangement of hours shall 
be subject to the agreement of the employer and 
the majority of employees in the plant or section 
or sections thereof. 

(3) (a) Except as provided in paragraph (d) of this 
subclause the method of implementation of the 38 
hour week may be anyone of the following: 

(i) by employees working less than 8 ordinary 
hours each day; or 

(ii) by employees working less than 8 ordinary 
hours on one or more days each week; or 

(ill) by fIxing one day of ordinary working hours 
on which all employees will be off duty 
during a particular work cycle; or 

(iv) by rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during that 
cycle. 

(v) Except in the case of continuous shift 
employees where the ordinary hours of work 
are worked within an arrangement as pro
vided in placitum (ill) or (iv) of this 
paragraph, any day off duty shall be arranged 
so that it does not coincide with a holiday 
prescribed in subclause (1) of Clause 10.
Holidays and Annual Leave of this Award. 

(b) In each plant, an assessment should be made as to 
which method of implementation best suits the 
business and the proposal shall be discussed with 
the employees concerned, the objective being to 
reach agreement on the method of implementation 
prior to May 17, 1982. 

(c) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(i) Consultation shall take place within the 
particular establishment concerned. 

(ii) If it is unable to be resolved at establishment 
level, the matter shall be referred to the State 
Secretary of the union concerned or deputy, 
at which level a conference of the parties 
shall be convened without delay. 

(Hi) In the absence of agreement either party may 
refer the matter to the Western Australian 
Industrial Relations Commission. 

(d) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of 
employees in the plant or establishment con
cerned. 

(e) Notice of Days Off. 
Except as provided in paragraphs (f) and (g) of 

this subclause in cases where, by virtue of the 
arrangement of ordinary hours an employee, in 
accordance with placita (Hi) and (iv) of paragraph 
(a) this subclause, is entitled to a day off duty 
during the work cycle, then such employee shall 
be advised by the employer at least four weeks in 
advance of the day to be taken off duty provided 
that a lesser period of notice may be agreed by the 
employer and the majority of employees in the 
plant or section or sections concerned. 

(f) (i) An employer, with the agreement of the 
majority of employees concerned, may sub
stitute the day an employee is to take off in 
accordance with placita (iii) and (iv) of 
subclause (3) hereof, for another day in the 
case of a breakdown in machinery or a failure 
or shortage of electric power or to meet the 
requirements of the business in the event of 
rush orders or some other emergency situa
tion. 

(ii) An employer and employee may by agree
ment substitute the day the employee is to 
take off for another day. 

(g) Flexibility in relation to rostered days off. 

Notwithstanding any other provision in this 
clause, where the hours of work of an establish
ment, plant or section are organised in accordan~e 
with placita (Hi) and (iv) of paragraph (a) of this 
subclause an employer, the union or unions 
concerned and the majority of employees in the 
establishment, plant, section or sections con
cerned may agree to accrue up to a maximum of 
five (5) rostered days off in special circumstances 
such as where there are regular and substantial 
fluctuations in production requirements in any 
year. 

Where such agreement has been reached the 
accrued rostered days off must be taken within 12 
months from the date of agreement and each 12 
months thereafter. 

It is understood between the parties that the 
involvement of the union or unions concerned 
would be necessary in cases where it or they have 
members in the plants concerned and not non
union establishments. 

(4) (a) Procedures shall be established for in-plant dis
cussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with this clause and shall entail an 
objective review of current practices to establish 
where improvements can be made and imple
mented. 

(b) The procedures should allow for in-plant discus
sions to continue even though all matters may not 
be resolved by May 17, 1982. 

(c) The procedures should make suggestions as to the 
recording of underStandings reached and methods 
of communicating agreements and understandings 
to all employees, including the overcoming of 
language difficulties. 

(d) The procedures should allow for the monitoring 
of agreements and understandings reached in
plant. 

(e) In cases where agreement cannot be reached 
in-plant in the first instance or where problems 
arise after initial agreements or understandings 
have been achieved in-plant, a formal monitoring 
procedure shall apply. The basic steps in this 
procedure shall be as applies with respect to 
special, anomalous or extraordinary problems as 
prescribed in paragraph (c) of subclause (3) of this 
clause. 
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9.-Overtime. 
(1) (a) The provisions of this subclause apply to all 

employees other than those engaged on continu
ous shift work. 

(b) Subject to the provisions of this subclause, all 
work done beyond the ordinary working hours on 
any day. Monday to Friday, inclusive, shall be 
paid for at the rate of time and one half for the first 
two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Clause 8.
Hours. 

(c) (i) Work done on Saturdays after 12.00 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for at 
the rate of double time and a half. 

(d) Work done on Saturdays prior to 12.00 noon shall 
be paid for at the rate of time and one half for the 
fITSt two hours and double time thereafter but this 
paragraph does not apply in a case to which 
paragraphs (d) or (h) of subclause (1) of Clause 
S.-Hours applies. 

(e) In computing overtime each day shall stand alone 
but when an employee works overtime which 
continues beyond midnight on any day, the time 
worked after midnight shall be deemed to be part 
of the previous day's work for the purpose of this 
subclause. 

(2) (a) The provisions of this subclause apply only to 
employees engaged on continuous shift work. 

(b) Subject to the provisions of paragraph (c) of this 
subclause all time worked in excess of or outside 
the ordinary working hours, or on a shift other than 
a rostered shift, shall be paid for at the rate of 
double time, except where an employee is called 
upon to work a sixth shift in not more than one 
week in any four weeks, when the employee shall 
be paid for such shift at time and a half for the first 
four hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with subclauses (3) 
and (4) of Clause 8.-Hours. 

(c) Time worked in excess of the ordinary working 
hours shall be paid for at ordinary rates-

(i) if it is due to private arrangements between 
the employees themselves; or 

(ii) if it does not exceed two hours and is due to 
a relieving employee not coming on duty at 
the proper time; or 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) (a) The provisions of this subclause apply to all 
employees. 

(b) Overtime on shift work shall be based on the rate 
payabl~ for st).ift work. 

(c) (i) When overtime Iwork is necessary it shall, 
wherever reasonably practicable, be so ar
ranged that an employee has at least ten 
consecutive hours off duty between the work 
of successive days. I 

(ii) An employee (other than a casual employee) 
who works so much overtime between the 
termination of the employee's ordinary work 
on one day and the commencement of the 
employee's ordinary work on the next day 
that the employee has not had at least ten 
consecutive hours off duty between those 
times shall, subject to this paragraph, be 
released after completion of such overtime 
until the employee has had ten consecutive 
hours off duty without loss of pay for 

ordinary working time occurring during such 
absence. 

(Hi) If, on the instructions of the employer, such 
an employee resumes or continues work 
without having had such ten consecutive 
hours off duty, the employee shall be paid at 
double rates until released from duty and 
shall then be entitled to be absent for such 
period of ten consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(iv) Where an employee (other than a casual 
employee or an employee engaged on contin
uous shift work) is called into work on a 
Sunday or holiday prescribed under this 
award preceding an ordinary working day, 
the employee shall, wherever reasonably 
practicable, be given ten consecutive hours 
off duty before the employee's usual starting 
time on the next day. If this is not practicable, 
then the provisions of placita (ii) and (Hi) of 
this paragraph shall apply mutatis mutandis. 

(v) The provisions of this paragraph shall apply 
in the case of shift employees who rotate 
from one shift to another, as if eight hours 
were substituted for ten hours when overtime 
is worked-
(aa) for the purpose of changing shift rosters; 

or 
(bb) where a shift employee does not report 

for duty; or 
(cc) where a shift is worked by arrangement 

between the employees themselves. 
(vi) Overtime worked as a result of a recall shall 

not be regarded as overtime for the purpose 
of this paragraph when the actual time 
worked is less than three hours on such recall 
or on each of such recalls. 

(d) (i) When an employee is recalled to work 
overtime after leaving his employer's busi
ness premises he shall be paid for at least 
three hours at overtime rates but unless 
unforeseen circumstances arise he shall not 
be required to work the full three hours if the 
job for which he was recalled is completed 
within a shorter period. If he is recalled to 
work more than once within that three hour 
period he shall nevertheless be paid only 
once in respect of any time falling within that 
period. 

(ii) This subclause shall not apply in cases where 
it is customary for an employee to return to 
his employer's premises to perform a specific 
job outside his ordinary working hours or 
where the overtime is continuous (subject to 
any reasonable meal break which may be 
allowed) with the completion or commence
ment of his ordinary working time. 

(e) When an employee is required to hold himself in 
readiness for a call to work after ordinary hours, 
he shall be paid at ordinary rates for the time he 
so holds in readiness. 

(t) Subject to the provisions of paragraph (g) of this 
subclause, an employee required to work overtime 
for more than two hours shall be supplied with a 
meal by the employer or be paid $6.50 for a meal 
and, if owing to the amount of overtime worked, 
a second or subsequent meal is required he/she 
shall be supplied with each such meal by the 
employer or be paid $4.40 for each meal so 
required. 

(g) The provisions of paragraph (t) of this subclause 
do not apply: 

(i) in respect of any period of overtime for which 
the employee has been notified of the 
requirement on the previous day or earlier. 
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(ii) to any employee who lives in the locality in 
which the place of work is situated in respect 
of any meal for which the employee can 
reasonably go home. 

(h) If an employee to whom placitum (i) of paragraph 
(g) of this subclause applies has, as a consequence 
of the notification referred to in that paragraph, 
provided a meal or meals and is not required to 
work overtime or is required to work less overtime 
than the period notified, the employee shall be 
paid, for each meal provided and not required, the 
appropriate amount prescribed in paragraph (t) of 
this subclause. 

(i) (i) An employer may require any employee to 
work reasonable overtime at overtime rates 
and such employee shall work overtime in 
accordance with such requirement. 

The assignment of overtime by .an em
ployer to an employee shall be based on 
specific work requirements and the practice 
of "one in, all in" overtime shall apply. 

(4) The provisions of this clause do not operate so as to 
require payment of more than double time rates, or double 
time and a half on a holiday prescribed under this award, for 
any work except and to the extent that the provisions of 
Clause 19.-Special Provisions of this award apply to that 
work. 

lO.-Holidays and Annual Leaye. 
(1) (a) The following days, or the days observed in lieu 

shall, subject to this subclause and to Clause 
9.-Overtime, of this award, be allowed as 
holidays without deduction of pay, namely:-

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda
tion Day, Sovereign's Birthday, Christmas Day 
and Boxing Day. 

Provided that another day may be taken as a 
holiday by arrangement between the parties, in 
lieu of any of the days named in this subclause. 

(b) In the area comprised within a radius of sixteen 
kilometres from the Post Office, Kalgooriie, the 
employer may allow Kalgoorlie Cup Day and 
Boulder Cup Day as holidays without deduction 
of pay in lieu of Australia Day and State 
Foundation Day in which event Australia Day and 
State Foundation Day shall not be holidays under 
this subclause. 

(c) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday, the holiday 
shall be observed on the next succeeding Monday, 
and when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the next 
succeeding Thesday. In each case the substituted 
day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be 
a holiday. 

(2) On any public holiday not prescribed as a holiday 
under this award, the employer's establishment or place of 
business may be closed, in which case an employee need not 
present himself for duty and payment may be deducted but 
if work be done, ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided a period of four 
consecutive weeks' leave with payment as pre
scribed in paragraph (b) hereof shall be allowed 
annually to an employee by his employer after a 
period of twelve months' continuous service with 
that employer. 

(b) (i) An employee before going on leave shall be 
paid the wages he would have received in 
respect of the ordinary time he would have 
worked had he not been on leave during the 
relevant period. 

(ii) Subject to paragraph (c) hereof an employee 
shall, where applicable, have the amount of 
wages to be received for annual leave 

calculated by including the following where 
applicable:-
(aa) the rate applicable to the employee as 

prescribed in Clause 29.-Wages of the 
award, and 

(bb) subject to paragraph (c)(ii) the rate 
prescribed for work in ordinary time by 
Clause S.-Hours and Clause 26.
Shift Work of the award according to 
the employee's roster or projected roster 
including Saturday shifts. 

(cc) the rate payable pursuant to Clause 
7.-Higher Duties calculated on a daily 
basis, which the employee would have 
received for ordinary time during the 
relevant period whether on a shift roster 
or otherwise. 

(dd) any other rate to which the employee is 
entitled in accordance with his contract 
of employment for ordinary hours of 
work; provided that this provision shall 
not operate so as to include any payment 
which is of a similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed in Clause 
13.-Car Allowance nor any payment 
which might have become payable to 
the employee as reimbursement for 
expenses incurred. 

(c) In addition to the payment prescribed in paragraph 
(b) hereof, a worker shall receive a loading 
calculated on the rate of wage prescribed by that 
paragraph. This loading shall be as follows:-

(i) Day Workers-A worker who would have 
worked on day work had he not been on 
leave-a loading of 17 1/2 per cent 

(ii) Shift Workers-A worker who would have 
worked on shift work had he not been on 
leave-a loading of 17 1/2 per cent Provided 
that where the worker would have received 
shift loadings prescribed by Clause 26.
Shift Work and, if applicable, payment for 
work on a regularly rostered sixth shift in not 
more than one week in any four weeks had 
he not been on leave during the relevant 
period and such loadings and payment would 
have entitled him to a greater amount than the 
loading of 17 1/2 per cent, then the shift 
loadings and, if applicable, the payment for 
the said regulary rostered sixth shift shall be 
added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) hereof in lieu of the 17 
1/2 per cent loading. Provided further, that if 
the shift loadings and, if applicable, the 
payment for the said regularly rostered sixth 
shift would have entitled him to a lesser 
amount than the loading of 17 1/2 per cent 
then such loading of 17 1/2 per cent shall be 
added to the rate of wage prescribed by 
paragraph (b) but not including paragraph 
(b )(ii)(bb) hereof in lieu of shift loadings and 
the said payment. 

(d) Except as provided in paragraph (a) of subclause 
(5) of this clause the loading prescribed by 
paragraph (c) of this subclause shall not apply to 
proportionate leave on termination. 

(4) Ifany award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day 
there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid 

(5) (a) A worker whose employment terminates after he 
has completed a twelve monthly qualifying period 
and who has not been allowed the leave prescribed 
under this clause in respect of that qualifying 
period shall be given payment as prescribed in 
paragraphs (b) and (c) of subclause (3) of this 
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clause in lieu of that leave, or in a case to which 
~uh?lauses (8), (9) or (lO) of this clause applies, 
m heu of so much of that leave as has not been 
allowed unless:-

(i) he has been justifiably dismissed for miscon
duct; and 

(ii) the misconduct for which he has been 
dismissed occurred prior to the completion of 
that qualifying period. 

(b) If, after one month's continuous service in any 
qualifying twelve monthly period an employee 
lawfully leaves the employment or the employ
ment is terminated by the employer through no 
fault of the employee, the employee shall be paid 
2.923 hours' pay at the rate of wage prescribed by 
paragraph (b) of subclause (3) of this clause, 
divided by thirty-eight, in respect of each com
pleted week of continuous service. 

(c) The provisions of paragraph (b) hereof do not 
apply to the employees of any employer to whom 
the Second Schedule-38 Hour Week Provisions 
applies. 

(6) Any time in respect of which an employee is absent 
from work except time for which he is entitled to claim sick 
pay ~r time spent on holidays or annual leave as prescribed 
by thiS award shall not count for the purpose of determining 
his right to annual leave. 

(7) In the event of an employee being employed by an 
employer for portion only of a year, he shall only be entitled 
subject to subclause (5) of this clause, to such leave on full 
pay as is proportionate to his length of service during that 
period with such employer, and if such leave is not equal 
to the leave given to the other employees he shall not be 
entitled to work or pay whilst the other employees of such 
employer are on leave on full pay. 

(8) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods then one of those two periods must be 
at least three consecutive weeks. Provided that if the 
employer and an employee so agree, then the employee's 
annual leave entitlement may be given and taken in two 
separate periods, neither of which is of at least three 
consecutive weeks, or in three separate periods. 

Provided further that an employee may, with the consent 
of his/her employer, take short term annual leave not 
exceeding five days in any calendar year, at a time or times 
separate from any periods determined in accordance with 
this subclause. The employer will endeavour to meet such 
requests for short term leave wherever possible. 

(9) Where an employer closes down his business, or a 
section or sections thereof, for the purpose of allowing 
annual leave to all or bulk of the employees in the business, 
or section or sections concerned, the following provisions 
shall apply:-

(a) he may by giving not less than one month's notice 
of his intention so to do, stand off for the duration 
of the close down all employees in the business 
or section or sections concerned. 

(b) an employer may close down his business for one 
or two separate periods for the purpose of granting 
annual leave in accordance with this subclause. If 
the employer closes down his business in two 
separate periods one of those periods shall be for 
a period of at least three consecutive weeks. 
Provided that where the majority of the employees 
in the business or section or sections concerned 
agree, the employer may close down his business 
in accordance with this subclause in two separate 
periods neither of which is of at least three 
consecutive weeks, or in three separate periods. In 
such cases the employer shall advise the employ
ees concerned of the proposed date of each 
close-down before asking them for their agree
ment. 

(lO)(a) An employer may close down his business or a 
section or sections thereof for a period of at least 

three consecutive weeks and grant the balance of 
the annual leave due to an employee in one 
continuous period in accordance with a roster. 

Provided that by agreement with the majority 
of employees an employer may close down the 
plant for a period of at least 14 consecutive days 
including non-working days and grant the balance 
of the annual leave due to an employee by mutual 
arrangement. 

(b) An employer may close down his business, or a 
section or sections thereof for a period of less than 
three consecutive weeks and allow the balance of 
the annual leave due to an employee in one or two 
continuous periods, either of which may be in 
accordance with a roster. In such a case the 
granting and taking of annual leave shall be 
subject to the agreement of the employer and the 
majority of the employees in the business, or a 
section thereof respectively and before asking the 
employees concerned for their agreement, the 
employer shall advise them of the proposed date 
of the close-down or close-downs and the details 
of the annual leave roster. 

(11) The provisions of this clause shall not apply to casual 
employees. 

ll.-Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at the place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such 
absence in accordance with the provisions of this 
clause. 

(i) Employee who actually works 38 ordinary 
hours each week 

An employee whose ordinary hours of 
work are arranged in accordance with placi
tum (i) or (ii) of paragraph (a) of subclause 
(3) of Clause 8.-Hours so that the employee 
actually works 38 ordinary hours each week 
shall be entitled to payment during such 
absence for the actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week 

An employee whose ordinary hours of 
work are arranged in accordance with placi
tum (m) or (iv) of paragraph (a) of subclause 
(3) of Clause 8.-Hours so that the employee 
works an average of 38 ordinary hours each 
week during a particular work cycle shall be 
entitled to pay during such absence calcu
lated as follOWS: 

duration of absence 
ordinary hours 

nonnally 
worked that day 

X appropriate weekly rate 

5 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor 
will the employee's sick leave entitlement be 
reduced if such ill health or injury occurs on 
the week day the employee is to take off duty 
in accordance with placitum (iii) or (iv) of 
paragraph (a) of subclause (3) of Clause 
8.-Hours of this award. 

(b) Notwithstanding the provisions of paragraph (a) 
of this subclause an employer may adopt an 
alternative method of payment of sick leave 
entitlements where the employer and the majority 
of the employees so agree. 

(c) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground 
of personal ill health or injury for a period longer 
than the employee's entitlement to paid sick leave, 
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payment may be adjusted at the end of that year 
of service, or at the time the employee's services 
terminate, if before the end of that year of service, 
to the extent that the employee has become 
entitled to further paid sick leave during that year 
of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period exceeding 
ten weeks in anyone year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of inability to attend for work, the 
nature of the illness or injury and the estimated duration of 
the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year if any, shall be accompa
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when the employee is absent on annual leave 
and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confmed to the place of residence 
or a hospital as a result of the employee's personal 
ill health or injury for a period of seven 
consecutive days or more and the employee 
produces a certificate from a registered medical 
practitioner that the employee was so confmed. 
Provided that the provisions of this paragraph do 
not relieve the employee of the obligation to 
advise the employer in accordance with subclause 
(3) of this clause if the employee is unable to 
attend for work on the working day next following 
the employee's annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave 
to which the employee was entitled at the time the 
employee proceeded on annual leave and shall not 
be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) 
and (c) of this subclause, that portion of the annual 
leave equivalent to the paid sick leave is hereby 
replaced by the paid sick leave and the replaced 
annual leave may be taken at another time 
mutually agreed to by the employer and the 
employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in 
accordance with the provisions of Clause 10.
Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 1O.-Holidays and 
Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published in 
volume 66 of the Western Australian Industrial Gazette at 
pages 1-4, the paid sick leave standing to the credit of the 
employee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation Act nor to employees whose 
injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

12.--Compassionate Leave. 
(1) An employee shall, on the death within Australia of 

a wife, husband, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and including 
the day of the funeral of such relation and such leave shall 
be without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two ordinary 
days. 

Proof of such death shall be furnished by the employee 
to the satisfaction of his employer. 

(2) For the purpose of this clause "wife" shall include 
de-facto wife and "husband" shall include de-facto hus
band. 

13.--Car Allowance. 
(1) Where an employee required and authorised to use his 

own motor vehicle in the course of his duties shall be paid 
an allowance not less than that provided for in the table set 
out hereunder. Notwithstanding anything contained in this 
subclause the employer and the employee may make any 
other arrangements as to car allowance not less favourable 
to the employee. 

(2) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(3) A year for the purpose of this clause shall commence 
on 1 July and end on 30 June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business 

Motor Car 
Area and Details Engine Displacement 

(in cubic centimetres) 
Rate per Idlometre Over 1600 cc l600cc 

2600cc -26OOcc & Under 

Metropolitan Area 51.8 46.3 40.3 
South West Land Division 53.0 47.5 41.3 
North of 23.5' South Latitude 58.1 52.3 45.5 
Rest of the State 54.7 49.0 42.5 
Motor Cycle (In All Areas) 17.8 cents per Idlometre 

(4) "Metropolitan Area" means the area within a radius 
of fifty kilometres from the Perth Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the Land Act 
1933-1971 excluding the area contained within the Metro
politan Area. 

14.-Distant Work 
(1) Where an employee is engaged, selected or advised 

by an employer to proceed to work at such a distance that 
he cannot return to his home each night and the employee 
agrees to do so, the employer shall provide the employee 
with suitable board and lodging or shall pay all expenses 
reasonably incurred by the employee for board and lodging. 

(2) The employer shall pay all expenses including fares, 
transport of tools, meals and, if necessary, suitable overnight 
accommodation incurred by an employee who is directed by 
his employer to proceed to the locality of the job and who 
complies with such direction. Provided that the employee 
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shall be at ordinary rate of payment for the time up to 
maximum of eight hours in anyone day incurred in 

tra'vel][inj! pursuant to the employer's direction. 
(3) Where an employee who, after one month of 

employment with an employer, leaves his employment, or 
whose employment is terminated by his employer "except 
for incompetency, within one working week of his com
me:rlclIlg work on the job or for misconduct" and in either 
instance subject to the provisions of Clause 6.-Contract of 
Service of this award retums to the place from whence he 
first proceeded to the locality, or to a place less distant than 
or equi-distant to the place whence he first proceeded, the 
employer shall pay all expenses-including fares, transport, 
tocis, meals and, if necessary, suitable overnight accommo
dation-incurred by the employee in so returning. 

Provided that the employer shall in no case be liable to 
pay a greater amount under this subclause than he would 
have paid if the employee had retumed to the locality from 
which he first proceeded to the job. 

(4) Where an employee, supplied with board and lodging 
by the employer, is required to live more than 800 metres 
from the job the employee shall be provided with suitable 
transport to and from that job or be paid an allowance of 
$9.60 per day provided that where the time actually spent 
in travelling either to or from the job exceeds 20 minutes, 
that excess travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

IS.-Payment of Wages. 
Each employee shall be paid the appropriate rate 
in Clause 29.-Wages of this award. Subject to 

subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by an employer wages shall be paid as follows: 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
placitum (i) or (ii) of paragraph (a) of subclause 
(3) of Clause 8.-Hours of this award so that the 
employee works 38 ordinary hours each week, 
wages shall be paid weekly or fortnightly accord
ing to the actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of an employee whose ordinary hours of work 
are arranged in accordance with placitum (ill) or 
(iv) of paragraph (a) of subclause (3) of Clause 
8.-Hours of this award, so that the employee 
works an average of 38 ordinary hours each week 
during a particular work cycle, wages shall be paid 
weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be 
worked in any particular week of the work cycle. 

SPECIAL NOTE-Explanation of Averaging System 
As provided in paragraph (b) of this subclause an 

employee whose ordinary hours may be more or less than 
38 in any particular week of a work cycle, is to be paid the 
wage on the basis of an average of 38 ordinary hours so as 
to avoid fluctuating wage payments each week. An 
explanation of the averaging system of paying wages is set 
out below: 

(i) Clause 8.-Hours in subclause (3) paragraph (a) 
placita (ill) and (iv) provides that in implementing 
a 38 hour week the ordinary hours of an employee 
may be arranged so that the employee is entitled 
to a day off, on a ftxed day or rostered day basis, 
during each work cycle. It is in these circum
stances that the averaging system would apply. 

(ii) If the 38 hour week is to be implemented so as to 
give an employee a day off in each work cycle this 
would be achieved if, during a work cycle of 28 
consecutive days (that is, over four consecutive 

weeks) the employee's ordinary hours were 
arranged on the basis that for three of the four 
weeks the employee worked 40 ordinary hours 
each week and in the fourth week worked 32 
ordinary hours. That is, the employee would work 
for 8 ordinary hours each day, Monday to Friday 
inclusive for three weeks and 8 ordinary hours on 
four days only in the fourth week-a total of 19 
days during the work cycle. 

(ill) In such a case the averaging system applies and 
the weekly wage rates for ordinary hours of work 
applicable to the employee shall be the average 
weekly wage rates set out for the employee's 
classillcation in Clause 29.-Wages of this award, 
and shall be paid each week even though more or 
less than 38 ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a "credit" each day the 
employee works actual ordinary hours in excess 
of the daily average which would otherwise be 7 
hours 36 minutes. This "credit" is carried forward 
so that in the week of the cycle that the employee 
works on only four days, the actual pay would be 
for an average of 38 ordinary hours even though, 
that week, the employee works a total of 32 
ordinary hours. 

Consequently, for each day an employee works 
8 ordinary hours the employee accrues a "credit" 
of 24 minutes (0.4 hours). The maximum "credit" 
the employee may accrue under this system is 0.4 
hours on 19 days; that is, a total of 7 hours 36 
minutes. 

(iv) As provided in subclause (3) of this clause, an 
employee will not accrue a "credit" for each day 
the employee is absent from duty other than on 
annual leave, long service leave, holidays pre
scribed under this award, paid sick leave, workers' 
compensation or bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are arranged 

in accordance with placitum (Hi) or (iv) of 
paragraph (a) of subclause (3) of Clause 8.
Hours of this award and who is paid wages in 
accordance with paragraph (a) of subclause (2) 
hereof and is absent from duty (other than on 
annual leave, long service leave, holidays pre
scribed under this award, paid sick leave, workers' 
compensation or bereavement leave) shall, for 
each day the employee is so absent, lose average 
pay for that day calculated by dividing the 
employee's average weekly wage rate by 5. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
the employee is absent by dividing the employee's 
average daily pay rate by 8. 

(b) Provided when such an employee is absent from 
duty for a whole day the employee will not accrue 
a "credit" because the employee would not have 
worked ordinary hours that day in excess of 7 
hours 36 minutes for which the employee would 
otherwise have been paid. Consequently, during 
the week of the work cycle the employee is to 
work less than 38 ordinary hours the employee 
will not be entitled to average pay for that week. 
In that week, the average pay will be reduced by 
the amount of the "credit" the employee does not 
accrue for each whole day during the work cycle 
the employee is absent 

The amount by which an employee's average 
weekly pay will be reduced when the employee is 
absent from duty (other than on annualleave,long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 
Total of "credits" not x average weekly pay 

accrued during cycle 38 
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Examples 
(An employee's ordinary hours are arranged so that the 

employee works 8 ordinary hours on five days of each week 
for 3 weeks and 8 ordinary hours on four days of the fourth 
week). 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st week average weekly pay less one 

2nd and 3rd 
weeks 
4th Week 

day's pay (ie. 1/5th) 
= average weekly pay each 

week 
= average pay less credit not 

accrued on day of absence 
= average pay less 0.4 hours x 

average weekly pay 

38 
2. Employee takes each of the 4 days off without 

authorisation in the 4th week. 
Week of Cycle Payment 
I st, 2nd and average pay each week 
3rd weeks 
4th week average pay less 4/5ths of 

average pay for the four 
days absent less total of 
credits not accrued that 
week 
1/5th average pay less 4 x 
0.4 hours x 
average weekly pay 

38 
1/5th average pay less 1.6 
hours x 
average weekly pay 

38 

(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding with Pay Day 
In the event that an employee, by virtue of the 

arrangement of the employee's ordinary working hours, is 
to take a day off duty on a day which coincides with pay 
day, such employee shall be paid no later than the working 
day immediately following pay day. Provided that, where 
the employer is able to make suitable arrangements, wages 
may be paid on the working day preceding pay day. 

(6) Payment by cheque or electronic fund transfer. 
Where an employee and the employer agree, the 

employee's wages may be paid by cheque or direct transfer 
into the employee's bank (or other recognised fmancial 
institution) account. Notwithstanding this provision, if the 
employer and the majority of employees agree, all employ
ees may be paid their wages by cheque or direct transfer into 
an employee's bank (or other recognised fmancial institu
tion) account. 

(7) Thrmination of Employment 
An employee who lawfully leaves the employment or is 

dismissed for reasons other than misconduct shall be paid 
all moneys due at the termination of service with the 
employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with placitum (iii) or (iv) 
of paragraph (a) of subclause (3) of Clause 8.-Hours of this 
award and who is paid average pay and who has not taken 
the day off due to the employee during the work cycle in 
which the employment is terminated, the wages due to that 
employee shall include a total of credits accrued during the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which the employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued the 
work cycle. 

(8) Details of Payments to be Given 
The employer shall provide each employee with a 

statement showing-
(a) The employee's rate of wage. 
(b) The hours worked including overtime. 
(c) All deductions. 
(d) The net amount of wages. 

(9) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

16.-Time and Wages Record. 
(1) Each employer shall keep a time and wages record 

showing the name of each employee, and the nature of his 
work, the hours worked each day and the wages and 
allowances paid each week. Any system of automatic 
recording by means of machines shall be deemed to comply 
with the provision to the extent of the information recorded. 

(2) The time and wages record shall be open for 
inspection by a duly accredited official of the union, during 
the usual office hours, at the employer's office or other 
convenient place and he shall be allowed to take extracts 
therefrom. The employer's works shall be deemed to be a 
convenient place for the purpose of this paragraph and if for 
any reason the record be not available at the works when the 
official calls to inspect it, it shall be made available for 
inspection within twelve hours either at the employer's 
office or at the works. 

17.-Posting of Award and Union Notices. 
The employer shall keep a copy of this award in a 

convenience place in the workshop and he shall also 
a notice board for the posting of union notices. 

I8.-Board of Reference. 
(1) There shall be a Board of Reference consisting of 

Chairman and an equal number of employers' and employ
ees' members who shall be appointed pursuant to section 48 
of the Industrial Arbitration Act 1979 and regulation 16 of 
the Industrial Commission Regulations 1980. 

(2) The Board of Reference may allow, approve, fix, 
determine, or deal with-

(a) any matter or thing that, under this award, may 
require to be allowed, approved, fixed, determined 
or dealt with by a Board of Reference; and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the interpre
tation of any such provision, which the Commis
sion may at any time, by order, authorise a Board 
of Reference to allow, approve, fix, determine or 
deal with, 

in the manner and subject to the conditions specified in the 
award or order, as the case may be. 

19.-Special Provisions. 
(1) Suitable rubber mats or other protective and highly 

insulated material to stand on shall be provided by the 
employer for the use of employees engaged upon work in 
the workshop on apparatus supplied with a voltage 
exceeding one hundred and ten volts. 

(2) Protective Equipment 
(a) The employer shall have available a sufficient 

supply of protective equipment (as, for example, 
hand screens, goggles, glasses, gloves, aprons, 
leggings and gum boots) for use by his employees 
when engaged on work for which some protective 
equipment is reasonably necessary. It shall be a 
defence to an employer charged with a breach of 
this subclause if he proves that he was unable to 
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obtain either the item of equipment the subject of 
the charge or a suitable substitute. 

(b) Every employee shall sign an acknowledgement 
on receipt of any article of protective equipment 
and shall return same to the employer when he has 
fmished using it or on leaving his employment. 

(c) No employee shall lend another employee any 
such article of protective equipment issued to such 
fIrst mentioned employee, and if the same are lent, 
both the lender and the borrower shall be deemed 
guilty of wilful misconduct. 

(d) Before goggles, glasses or gloves or any such 
substitutes which have been used by an employee 
are re-issued by the employer to another em
ployee, they shall be effectively sterilised. 

(e) During the time any article of protective equip
ment is on issue to the employee, he shall be 
responsible for any loss or damage thereto, fair 
wear and tear attributable to ordinary use ex
cepted. 

(3) Thsting Equipment: 
The employer shall supply all necessary testing equip

ment and parts for the repair of same. No employee shall be 
called upon to provide any testing equipment. 

(4) Attendants on Ladders: 
No employee shall work on a ladder at a height of over 

6 metres from the ground when such ladder is standing in 
any street way or lane where traffIc is passing to and fro, 
without an assistant on the ground. 

20.-Apprentices. 
Apprentices may be taken in the ratio of one apprentice 

for every two or fraction of two (the fraction being not less 
than one) journeymen and shall not be taken in excess of that 
ratio unless--

(1) the union concerned so agrees; or 

(2) the commission so determines. 

2l.-Junior Employees 
(1) Unapprenticed male juniors may be employed in the 

ratio of one junior to every adult employee in all occupations 
for which an apprenticeship is not provided. 

(2) Junior employees, upon being engaged, shall, if 
required, furnish the employer with a certifIcate containing 
the following particulars: 

(a) Name in full 
(b) Age and date of birth 

(c) Name of each previous employer and length of 
service with such employer; 

(d) Class of work performed for each previous 
employer. 

Such of the foregoing particulars as are within the 
knowledge of an employer shall be endorsed on the 
certifIcate and signed by the employer, upon request of the 
employee. 

(3) No employee shall have any claim upon an employer 
for additional pay, in the event of the age or length of service 
of the employee being wrongly stated on the certifIcate. If 
any junior employee shall wilfully mis-state his age in the 
above certifIcate he shall be guilty of a breach of this award. 

22.-Under Rate Employees. 

(1) Any employee who by reason of old age or infIrmity 
is unable to earn the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the union and the employer. 

(2) In the event of no agreement being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision the employee shall be entitled 
to work for and be employed at the proposed lesser rate. 

23.-Location Allowances. 

(1) Subject to the provisions of this clause, in addition to 
the rates prescribed in the wages clause of this award, an 
employee shall be paid the following weekly allowances 
when employed in the towns prescribed hereunder. Provided 
that where the wages are prescribed as fortnightly rates of 
pay, these allowances shall be shown as fortnightly 
allowances. 

Town Per 
Week 

$ 
Agnew 14.20 
Argyle (see subclause 12) 36.70 
Balladonia 13.90 
Barrow Island 23.90 
Boulder 5.80 
Broome 22.50 
BullfInch 6.80 
Carnarvon 11.50 
Cockatoo Island 24.80 
Coolgardie 5.80 
Cue 14.40 
Dampier 19.50 
Denham 11.50 
Derby 23.50 
Esperance 4.40 
Eucla 15.80 
Exmouth 20.20 
Fitzroy Crossing 28.30 
Goldsworthy 13.10 
Halls Creek 32.10 
Kalbarri 4.80 
Kalgoorlie 5.80 
Kambalda 5.80 
Karratha 23.10 
Koolan Island 24.80 
Koolyanobbing 6.80 
Kununurra 36.70 
Laverton 14.30 
Learmonth 20.20 
Leinster 14.20 
Leonora 14.30 
Madura 14.90 
Marble Bar 34.90 
Meekatharra 12.40 
Mt Magnet 15.40 
Mundrabilla 15.40 
Newman 13.60 
Norseman 11.90 
Nullagine 34.80 
Onslow 23.90 
Pannawonica 18.30 
Paraburdoo 18.10 
Port Hedland 19.40 
Ravensthorpe 7.60 
Roebourne 26.50 
Sandstone 14.20 
Shark Bay 11.50 
Shay Gap 13.10 
Southern Cross 6.80 
lli~ n~ 
Teutonic Bore 14.20 
Tom Price 18.10 
Whim Creek 22.90 
Wickham 22.30 
Wiluna 14.50 
Wittenoom 30.90 
Wyndham 34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance 
prescribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance 
prescribed in subclause (1) of this clause plus the 
difference between that rate and the amount such 
partial dependant is receiving by way of a district 
or location allowance. 
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(3) Where an employee: 
(a) is provided with board and lodging by his/her 

employer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances 
prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall 
have effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of 
an additional allowance under subclause (2) of this clause, 
but on 31 December 1987 was in receipt of an amount in 
excess of that under General Order 603 of 1987, that 
employee shall continue to receive the allowance at the 
higher rate until 1 July 1988 when the difference between 
the rate being paid and that due under subclause (2) of this 
clause shall be reduced by 33 1/3%; the difference remaining 
on 1 January 1989 shall be reduced by 50% from that date 
and payment in accordance with subclause (2) of this clause 
will be implemented on 1 July 1989. 

(5) Subject to subclause (2) of this clause, junior 
employees, casual employees, part-time employees, appren
tices receiving less than adult rate and employees employed 
for less than a full week shall receive that proportion of the 
location allowance as equates with the proportion that their 
wage for ordinary hours that week is to the adult rate for the 
work performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she 
shall only be paid location allowance for the period of such 
leave he/she remains in the location in which he/she is 
employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location 
allowance. 

(b) "Partial Dependant" shall mean a "dependant" 
as prescribed in paragraph (a) of this subclause 
who receives a district or location allowance 
which is less than the location allowance pre
scribed in subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the 
purpose of subclause (1) of this clause shall be such amount 
as may be agreed between Australian Mines and Metals 
Association, the Chamber of Commerce and Industry of 
Western Australia and the Trades and Labor Council of 
Western Australia or, failing such agreement, as may be 
determined by the Commission. Provided that, pending any 
such agreement or determination, the allowance payable for 
that purpose shall be an amount equivalent to the district 
allowance in force under this Award for that town or 
location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of 
reducing any 'district allowance' payable to any employee 
subject to the provision of this Award whilst that employee 
as at 1 June 1980 remains employed by his/her present 
employer. 

(11) Subject to the making of a General Order pursuant 
to s.50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning of the 
first pay period commencing on or after the 1st day in July 
of each year in accordance with the annual percentage 
change in the Consumer Price Index (excluding housing), 
for Perth measured to the end of the immediately preceding 

March quarter, the calculation to be taken to the nearest ten 
cents. 

(12) The allowance prescribed for Argyle is equated to 
that at Kununurra as an interim allowance. Liberty is 
reserved to the parties to apply for a review of the allowance 
for Argyle in the light of changed circumstances occurring 
after the date of this Order. 

24.-Long Service Leave. 
The Long Service Leave provisions published in Volume 

60 of the Western Australian Industrial Gazette at pages 1-6 
both inclusive, are hereby incorporated in and form part of 
this award. 

25.-Representative Interviewing Employees. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview an employee during the recognised meal hour at 
the place at which the meal is taken but this permission shall 
not be exercised without the consent of the employer more 
than once in anyone week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
representative, shall be permitted to enter the business 
premises of the employer or other premises where the 
employee is employed to view the work the subject of any 
disagreement but shall not interfere in any way with the 
carrying out of such work. 

26.-Shift Work. 
(I) The provisions of this clause apply to shift work 

whether continuous or otherwise. 
(2) An employer may work the establishment on shifts but 

before doing so shall give notice of the intention to the union 
or unions concerned and of the intended starting and 
finishing times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out on 
shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then employees 
employed on such afternoon or night shifts shall 
be paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked 
on less than five days then the provisions of 
paragraph (a) shall be as if four consecutive shifts 
were substituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to be 
broken under the preceding paragraph by reason 
of the fact that work on the process is not carried 
out on a Saturday or Sunday or any other day that 
the employer observes a shut down for the purpose 
of allowing a 38 hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 p.m. on any 
day, the whole of that shift shall be deemed, for the purposes 
of this award, to have been worked on the following day. 

(5) A shift employee when on afternoon or night shift 
shall be paid, for such shift fifteen percent more than his 
ordinary rate prescribed by this award. For the purposes of 
this award any shift fmishing after 6.30 p.m. shall be 
deemed an afternoon shift. 

(6) (a) All work performed on a rostered shift, when the 
major portion of such shift falls on a Saturday, 
Sunday or a holiday, shall be paid for as follows-

Saturday - at the rate of time and one half 
Sunday - at the rate cif time and three 

quarters 
Holidays - at the rate of double time. 

(b) These rates shall be paid in lieu of the shift 
allowances prescribed in subclause (5) of this 
clause. 

(7) A continuous shift employee who is not required to 
work on a holiday which falls on the employee's rostered 
day off shall be allowed a day's leave with pay to be added 
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to annual leave or taken at some other time if the employee 
so agrees. 

27.-Breakdown. 
The employer shall be entitled to deduct payment for any 

day upon which an employee including an apprentice cannot 
be usefully employed because of any strike by the union or 
unions affIliated with it, or by any other association or 
union.s, or through the breakdown of the employer's 
machmery or any stoppage of work by any cause which the 
employer cannot reasonably prevent. 

28.-Part-Time Employment. 
(1) A part time employee may be engaged to work for a 

constant number of hours each week which having regard 
to the various ways of arranging ordinary hours shall 
average less than 38 hours per week. 

.(2) ~n employee so engaged shall be paid per hour one 
thirty-eighth of the weekly wage prescribed for the 
classification in which the employee is engaged. 

(3) An employee engaged on a part time basis shall be 
entitled in respect of annual leave, holidays, sick leave and 
bereavement leave arising under this award payment on a 
proportionate basis calculated as follows: 

(a) Annual Leave 
Where a part time employee is entitled to a 

payment either, on termination or for the purpose 
of annual leave or at a close down, for continuous 
service in any qualifying twelve monthly period 
then the payment of 2.923 hours' pay prescribed 
by paragraph (b) of subclause (6) of Clause 
10.-Holidays and Annual Leave shall be in 
respect of each cumulative period of 38 ordinary 
hours worked during the qualifying period. 

(b) Holidays 
A part time employee shall be allowed the 

holidays prescribed by Clause lO.-Holidays and 
Annual Leave without deduction of pay in respect 
of each holiday which is observed on a day 
ordinarily worked by the part time employee. 

(c) Absence Through Sickness 
Notwithstanding the provisions of paragraph (a) 

of subclause (1) of Clause ll.-Sick Leave the 
accrual of one-sixth of a week for each completed 
month of service shall be calculated on the 
average number of ordinary hours worked each 
week for every completed month of service. 

(d) Bereavement Leave 
Where a part time employee would normally 

work on either or both of the two working days 
following the death of a close relative which 
would entitle an employee on weekly hiring to 
bereavement leave in accordance with Clause 
12.-Compassionate Leave of this award the 
employee shall be entitled to be absent on 
bereavement leave on either or both of those two 
working days without loss of pay for the day or 
days concerned. 

(e) Overtime 
A part time employee who works in excess of 

the hours fixed under the contract of employment 
shall be paid overtime in accordance with Clause 
9.-Overtime of this award. 

29.-Wages. 
(1) The minimum rates of wage payable weekly to 

employees covered by this award shall be as follows: 
(a) Adults: 

Rate 
SafctyNct 
Adjustment ToIlII Rate 

Per Week Payment Per Week 
$ $ $ 

Radio-Thlevision 
Serviceperson (Grade I) 448.20 8.00 456.20 
Radio-Thlevision 
Serviceperson 418.90 8.00 426.90 
Car Radio Installer 353.30 8.00 361.30 
Antenna andIor 
Thlevision Installer 353.30 8.00 361.30 
Assembler 340.60 8.00 348.60 

(b) Safety Net Adjustment payments set out in this 
clause represent a payment which shall be 
absorbed into overaward payments. 

An "overaward payment" is defmed as the 
amount (whether it be termed "overaward pay
ment", "attendance bonus", "service incre
ment" or any term whatsoever) which an em
ployee would receive in excess of the "award 
wage" which applied inImediately prior to the 
decision of the Western Australian Industrial 
Relations Commission dated 24 December 1993 
(Application No. 1457 of 1993) for the classifica
tion in which such employee is engaged. Provided 
that such payment shall exclude overtime, shift 
allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other 
ancillary payments of a like nature prescribed by 
the award. 

The Safety Net Payment is an adjustment 
reflecting the application of the arbitrated safety 
net adjustment principle enunciated in the State 
Wage Decision of 24 December 1993. 

Consistent with the requirements of that princi
ple the $8.00 safety net adjustment is absorbable 
to the extent of any equivalent amount in rates of 
pay-whether overaward, award or industrial 
agreement-in excess of the minimum rates 
(classification rate and supplementary payment) 
prescribed in accordance with the September 1989 
State Wage Case decision. 

(2) Leading Hands: 
In addition to the appropriate total wage prescribed in 

subclause (1) of this clause a leading hand shall be paid: 
$ 

(a) If placed in charge of not less than three 16.60 
and more than ten other employees 

(b) If placed in charge of more than ten and 25.40 
not more than 20 other employees 

(c) If placed in charge of more than 20 other 32.70 
employees 

(3) Apprentices: 
(Wage per week expressed as a percentage of the rate per 

week for a "radio-television serviceperson" set out in 
subclause (1) of this clause). 

(a) Five Year Term- % 
First Year 40 
Second Year 48 
Third Year 55 
Fourth Year 75 
Fifth Year 88 

(b) Four Year Thrm-
First Year 
Second Year 
Third Year 
Fourth Year 

(c) Three and A Half-Year Thrm
First six months 
Next Year 
Next Year 
Final Year 

(d) Three Year Thrm-

42 
55 
75 
88 

42 
55 
75 
88 

First Year 55 
Second Year 75 
Third Year 88 

(4) Junior Employees-
(Wage per week expressed as a percentage of the 
"Assembler" rate as shown in sUbclause (1) of this 
clause). 

Under 16 years of age 
Between 16 and 17 years of age 
Between 17 and 18 years of age 

% 
35 
45 
55 
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% 
Between 18 and 19 years of age 65 
Between 19 and 20 years of age 75 
Between 20 and 21 years of age 90 

(5) (a) Where an employer does not provide a Serviceper
son, Installer, Assembler or an apprentice with the 
tools ordinarily required by that Serviceperson, 
Installer, Assembler or apprentice in the perform
ance of his/her work as a Serviceperson, Installer, 
Assembler or as an apprentice the employer shall 
pay a tool allowance of-

(i) $9.20 per week to such Serviceperson, 
Installer or Assembler; or 

(ii) in the case of an apprentice a percentage of 
$9.20 being the percentage which appears 
against his/her year of apprenticeship in 
subclause (3) of this clause, 

for the purpose of such Serviceperson, Installer, 
Assembler or apprentice supp!ying and maintain
ing tools ordinarily required in the performance of 
his work as a Serviceperson, Installer, Assembler 
or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) 
of this subclause shall be included in, and form 
part of, the ordinary weekly wage prescribed in 
this clause. 

(c) An employer shall provide for the use of trade
spersons or apprentices all necessary power tools, 
special purpose tools and precision measuring 
instruments. 

(d) A tradesperson or apprentice shall replace or pay 
for any tools supplied by his/her employer if lost 
through his/her negligence. 

(6) Casual Employees: 
An employee engaged as a casual employee or an 

employee employed for less than one month whose 
employment is terminated for reasons other than 
misconduct shall be paid twenty per cent in addition to 
the rate prescribed for his/her classification. 

(7) Structural Efficiency 
(a) Arising out of the decision of 8 September 1989 

in the State Wage Case and in consideration of the 
wage increases resulting from the first structural 
efficiency adjustment in Application No. 1750 of 
1989, employees are to perform a wider range of 
duties including work which is incidental or 
peripheral to their main tasks or functions. 

(b) The parties to the Award are committed to 
co-operating positively to increase the efficiency, 
productivity and international competitiveness of 
the radio and television industry and to enhance 
the career opportunities and job security of 
employees in the industry. 

(c) At each plant or enterprise a consultative mecha
nism may be established by the employer, or shall 
be established upon request by the employees or 
their relevant Union or Unions. The consultative 
mechanism and procedure shall be appropriate to 
the size, structure and needs of that plant or 
enterprise. Measures raised by the employer, 
employees or Union or Unions for consideration 
consistent with the objectives of paragraph (b) 
hereof shall be processed through that consultative 
mechanism and procedures. 

(d) Measures raised for consideration consistent with 
paragraph (c) hereof shall be related to implemen
tation of the new classification structure, the 
facilitative provisions contained in this Award, 
and subject to Clause 33.-Training, of this 
Award, matters concerning training and, subject 
to paragraph (e) hereof, any other measures 
consistent with the objectives of paragraph (b) of 
this subclause. . 

(e) Without limiting the rights of either an employer 
or a Union to arbitration, any other measure 

designed to increase flexibility at the plant or 
enterprise and sought by any party shall be 
notified to the Commission and by agreement of 
the parties involved shall be subject to the 
following requirements: 

(i) The changes sought shall not affect provi
sions reflecting national standards recogni
sed by the Western Australian Industrial 
Relations Commission; 

(ii) The majority of employees affected by the 
change at the plant or enterprise must 
genuinely agree to the change; 

(iii) No employee shall lose income as a result of 
the change; 

(iv) The Union must be a party to the Agreement; 
(v) The Union shall not unreasonably oppose 

any Agreement; 
(vi) Any Agreement shall be subject to approval 

by the Western Australian Industrial Rela
tions Commission and, if approved, shall 
operate as a Schedule to this Award and take 
precedence over any provision of this Award 
to the extent of any inconsistency. 

(f) Any disputes arising in relation to the implemen
tation of paragraphs (c) and (d) hereof shall be 
subject to the provisions of Clause 32.-Avoid
ance of Industrial Dispute, of this Award. 

(g) The parties to this Award agree to finalise 
outstanding matters relating to the classification 
structure and definitions and in respect of further 
flexibility provisions relating but not limited to 
hours of work and higher duties within six months 
of the 21st November 1990 

29A.-Minimum Wage-Adult Employees. 
Notwithstanding the provisions of this award, no em

ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

30.-Liberty to Apply. 
Liberty is reserved to the parties to apply to amend: 
(1) The provisions of this award with regard to conditions 

upon variations to the Metal Trades (General) Award No. 
13 of 1965 as amended. 

(2) In respect of altering the spread of hours prescribed 
by Clause 8.-Hours from 6.30 a.m. to 6.00 p.m., to 
6.00 a.m. to 6.00 p.m. 

31.-Cancelled. 

32.-Avoidance of Industrial Disputes. 
(1) A procedure for the avoidance of industrial disputes 

shall apply in establishments covered by this award. 
The objectives of the procedure shall be to promote the 

resolution of disputes by measures based on consultation, 
co-operation and discussion; to reduce the level of industrial 
confrontation; and to avoid interruption to the performance 
of work and the consequential loss of production and wages. 

It is acknowledged that in some companies or sectors of 
the industry, disputes avoidance/settlement procedures are 
either now in place or in the process of being negotiated and 
it may be the desire of the immediate parties concerned to 
pursue those mutually agreed procedures. 

(2) In other cases, the following principles shall apply: 
(a) Depending on the issues involved, the size and 

function of the plant or enterprise and the union 
membership of the employees concerned, a proce-
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dure involving up to four stages of discussion shall 
apply. These are: 

(i) discussions between the employee/s con
cerned (and shop steward if requested) and 
the immediate supervisors; 

(ii) discussions involving the employee/s con
cerned, the shop steward and the employer 
representative; 

(iii) discussions involving representatives from 
the state branch of the union(s) concerned 
and the employer representatives; 

(iv) discussions involving senior union officials 
(state secretary) and the senior management 
representative(s ); 

(v) there shall be an opportunity for any party to 
raise the issue to a higher stage. 

(b) There shall be a commitment by the parties to 
achieve adherence to this procedure. This should 
be facilitated by the earliest possible advice by 
one party to the other of any issue or problem 
which may give rise to a grievance or dispute. 

(c) Throughout all stages of the procedure all relevant 
facts shall be clearly identified and recorded. 

(d) Sensible time limits shall be allowed for the 
completion of the various stages of the discus
sions. At least seven days should be allowed for 
all stages of the discussions to be fmalised. 

(e) Emphasis shall be placed on a negotiated settle
ment. However, if the negotiation process is 
exhausted without the dispute being resolved, the 
parties shall jointly or individually refer the matter 
to the Western Australian Industrial Relations 
Commission for assistance in resolving the dis
pute. 

(t) In order to allow for the peaceful resolution of 
grievances the parties shall be committed to avoid 
stoppages of work, lockouts or any other bans or 
limitation on the performance of work while the 
procedures of negotiation and conciliation are 
being followed. 

(g) The employer shall ensure that all practices 
applied during the operation of the procedure are 
in accordance with safe working practices and 
consistent with established custom and practices 
at the workplace. 

33.-Training. 
(1) The parties to this Award recognise that in order to 

increase efficiency, productivity and competitiveness of 
industry, a greater commitment to training and skill 
development is required. Accordingly, the parties commit 
themselves to--

(a) Developing a more highly skilled and flexible 
workforce; 

(b) Providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) Removing barriers to the utilisation of skills 
acquired. 

(2) Following proper consultation in accordance with 
subclause (7) in Clause 29.-Wages, of this Award, or 
through the establishment of a Training Committee, an 
employer shall develop a training programme consistent 
with-

(a) The current and future skill needs of the enter
prise; 

(b) The size, structure and nature of the operations of 
the enterprise; 

(c) The need to develop vocational skills relevant to 
the enterprise and the radio and television industry 
through courses conducted by accredited educa
tional institutions and providers. 

(3) Where it is agreed that a Training Committee be 
established, such Training Committee shall be constituted 
by equal numbers of employer and employee representatives 

and have a charter which clearly states its role and 
responsibilities, which may include but not be limited to--

(a) Formulation of a training programme and availa
bility of training courses and career opportunities 
to employees; 

(b) Dissemination of information on the training 
programme and availability of training courses 
and career opportunities to employees; 

(c) The recommending of individual employees for 
training and reclassification; 

(d) Monitoring and advising management and em
ployees regarding the ongoing effectiveness of the 
training. 

(4) (a) Where, as a result of consultation in accordance 
with subclause (7) of Clause 29.-Wages, of this 
Award, or through a Training Committee and/or 
with the employee concerned, it is agreed that 
additional training in accordance with the pro
gramme developed pursuant to subclause (2) 
hereof should be undertaken by an employee, that 
training may be undertaken either on or off the job 
and if the training may be undertaken during 
ordinary working hours, the employee concerned 
shall not suffer any loss of pay. The employer 
shall not unreasonably withhold such paid training 
leave. 

(b) Any costs associated with standard fees for 
prescribed courses and prescribed text books 
(excluding those text books which are available in 
the employer's technical library) incurred with the 
undertaking of training shall be reimbursed by the 
employer upon production of evidence of such 
expenditure. Provided always that reimbursement 
shall be on an annual basis, in arrears, subject to 
the presentation of reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking 
training in accordance with this clause, which 
exceed those normally incurred in travelling to 
and from work, shall be reimbursed by the 
employer. 

(5) Subclause (2), (3) and (4) hereof shall operate as 
interim provisions and shall be reviewed after nine months 
operation. In the meantime, the parties shall monitor the 
effectiveness of those interim provisions in encouraging the 
attainment of the objectives detailed in subclause (1) hereof. 
In this connection, the Unions reserve the right to pursue for 
the mandatory prescription of a minimum number of 
training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an 
individual enterprise and the radio and television industry. 

(6) Any disputes arising in relation to subclauses (2) and 
(3) shall be subject to the provisions of Clause 32.
Avoidance of Industrial Disputes, of this Award. 

First Schedule.-Schedule of Respondents 
Hills Industries Limited 
Canberra Thlevision Services 
Amalgamated Wireless (Australasia) Limited 
Indoor Amusement Games W.A. Co. 
Alberts T.V. & Hi-Fi Centre 
Ian Diffen World of Sound 
K. B. Electronics 
Ord Electronics 
Bunbury T.V. (Services) Pty . Limited 
Albany T.V. Service 

Second Schedule.-Memorandum of Understanding 
Between the Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
and 

Employers in the Radio and Television Industry 
(1) In line with the decision of the Commission in Court 

Session in Application No. 1940 of 1989 the parties are 
committed to award restructuring which will provide for 
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improvement in efficiency and productivity in the radio and 
television industry. 

(2) The parties agree that award restructuring will also 
provide the opportunity for employees to obtain better paid 
and more varying and fulfilling jobs. A main desire of the 
parties is to develop wage and classification structures 
which will promote the objectives sought in this point and 
Point (1). 

(3) To enhance the implementation of award restructuring 
in this State and to allow for the particular needs of the 
industry in Western Australia to be explored and addressed, 
the parties agree to establish a State working group to 
examine national proposals for award restructuring and to 
examine all other proposals considered appropriate by the 
parties to award restructlli"ing for the radio and television 
industry in Western Australia including any new classifica
tion structure and appropriate defmitions. The State working 
group will consult and liaise with any Federal Award 
working parties where appropriate. 

(4) The parties accept that training in the non-trade, trade 
and post-trade areas is broadening and changing and commit 
themselves to assist in developing agreed training modules 
and courses within the structures provided by the State 
Employment Skills Development Authority (S.E.S.D.A) 
(when operative) and the appropriate training board or any 
other agreed accredited body/authority. In this context the 
parties note that this is a priority issue in the radio and 
television industry where it is agreed that training currently 
available falls well short of the needs of the industry. 

(5) The parties state that award restructuring should not 
be used as a vehicle for job shedding. On the contrary, 
through improved industry competitiveness, award restruc
turing should enhance job security. 

(6) (a) The parties agree to discuss all structural effi
ciency measures and are committed to moderni
sing the terms of the award so that it provides for 
more flexible working arrangements, improves 
the quality of working life, enhances skills and job 
satisfaction and assists positively in the restructur
ing process. 

(b) It is the employers' position that issues may 
emerge in negotiations for modernising the Award 
that will require consideration, negotiation and/or 
arbitration. 

(c) It is the Unions' position that specific structural 
efficiency measures will be negotiated between 
the relevant Unions and the employers and will be 
implemented only when fmal agreement is 
reached. 

(7) The parties agree that structural efficiency measures 
are not a repeat of the second tier exercise and note that 
proposals for change should not be approached in a negative 
cost cutting manner. 

(8) In the transition from the old classification structure 
to any new structure that may be developed and to avoid 
disputation on future reclassification the following princi
ples and procedures should apply-

(a) Employees will transfer to any new classification 
structure without loss of pay in accordance with 
a schedule agreed between the parties which will 
"line-up" the old classifications with any new 
levels. 

(b) In the event that there is a claim for reclassifica
tion by an existing employee to a higher level 
under any new structure on the ground that the 
employee possesses equivalent skill and knowl
edge gained through on the job experience or on 
any other ground the following principles apply-

(i) the parties agree that the existing award 
disputes avoidance procedure shall be fol
lowed; 

(ii) agreed competency standards, shall be estab
lished by the parties in conjunction with 
T.A.F.E. and S.E.S.D.A. (when operative) 
for all levels in any new classification 

structure before any claims for reclassifica
tion are processed; 

(iii) an agreed authority such as T.A.F.E. and 
S.E.S.D.A. (when operative) shall test the 
validity of any employee's claim for reclassi
fication. 

(c) Reclassification to any higher level shall be 
contingent upon such additional work being 
available and required to be performed by the 
employer. 

(9) Adult apprenticeships will be an integral part of any 
restructured award classification structure. 

(10) Consistent with the AC.T.U.'s undertaking to the 
National Wage Case decision and in accordance with the 
State Wage Case decision employees shall perform a wider 
range of duties including work which is incidental or 
peripheral to their main trades or functions, subject to safety 
requirements and the individual's competency to perform 
the work. However, such incidental or peripheral work shall 
not have the effect of de-skilling either individual employees 
or classifications. 

(11) The parties recognise that for industry restructuring 
to be effective the process must be on-going, particularly in 
respect to training. However, it is acknowledged that prior 
to the second monetary amounts referred to in the September 
1989 State Wage Case being available the parties will have 
demonstrated significant progress in award restructuring by 
agreed award changes being made. 

Third Schedule.-Named Parties to the Award 
Union Party 
Australian Electrical, Electronics, Foundry and Engineer

ing Union (Western Australian Branch) 
Dated at Perth this 17th day of November, 1980. 

WATCHMAKERS' AND JEWELLERS' AWARD, 
1970 

No. 10 of 1970. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 5th Day of December, 1994. 
J. CARRIGG, 

Registrar. 

Watchmakers' and Jewellers' Award, 1970 
Award No. 10 of 1970. 

I.-Title. 
This award shall be known as the "Watchmakers' and 

Jewellers' Award, 1970" and replaces Award No. 49 of 
1955 as amended. 

IA.-State Wage Principles December 1993. 
It is a condition of this award/industrial agreement that 

any variation to its terms on or from the 24th day of 
December, 1993, including the Arbitrated Safety Net 
Adjustment of up to $8.00 per week, shall not be made 
except in compliance with the Principles set down by the 
Commission in the Reasons for Decision in Matter No. 1457 
of 1993. 

2.-Arrangement 
1. Title 

lA State Wage Principles December 1993 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Hours 
6. Overtime 
7. Meal Hours 
8. Wages 
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8A. Minimum Wage--Adult Males and Females 
9. Payment of Wages 

10. Record 
11. Meal Money 
12. Holidays and Annual Leave 
13. Absence through Sickness 
14. Apprentices 
15. Defmitions 
16. Tools, etc. 
17. Board of Reference 
18. Representative Interviewing Workers 
19. Under-Rate Workers 
20. Contract of Service 
21. Breakdowns, etc. 
22. Notices and Posting of Award 
23. Higher Duties 
24. Long Service Leave 
25. Deleted 
26. Bereavement Leave 
27. Maternity Leave 
28. Payment of Wages-38 Hour Week 
29. Part-Time Workers 
30. Superarmuation 
31. Award Modernisation and Enterprise Consulta

tion 
Schedule A-Parties to the Award 
Schedule B-Respondent 

3.-Area and Scope. 
This award shall apply to workers employed as watch

makers, clock makers, watch and clock repairers, jewellers, 
setters, general jewellers' tradesmen and engravers con
nected with the jewellery trade and workers using a watch 
cleaning machine throughout the state of Western Australia. 

4.-Tenn. 
The tenn of this award shall be for a period of one year 

from the beginning of the ftrst pay period commencing on 
or after the date hereof. 

5.-Hours. 
SECTION A-HOURS: 
(1) (a) The provisions of this clause apply to all 

employees to whom this award applies. 
(b) Subject to the provisions of this clause the ordinary 

hours of work shall be an average of 38 per week to be 
worked on one of the following basis: 

(i) 38 hours within a work cycle not exceeding seven 
consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 
consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 21 
consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 
consecutive days. 

(c) The ordinary hours of work may be worked on any or 
all days of the week, Monday to Friday inclusive, and shall 
be worked between the hours of 7.30 am and 5.30 pm. 
Provided that the ordinary hours applying on the day of late 
night trading as prescribed in subclause (2) hereof shall be 
between 7.30 am and 9.00 pm. 

(d) The ordinary hours of work shall not exceed 10 hours 
on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight hours 
on any day, the arrangement of hours shall be subject to the 
agreement between the employer and the majority of 
employees in the plant or section or sections concerned. 

(e) The ordinary hours of work shall be consecutive 
except for the meal break as prescribed in subclause (t) 
hereof. 

(t) A meal break of not more than one hour nor less than 
30 minutes shall be granted each day. 

(2) Late Night Trading 
(a) The provisions of this clause shall apply to retail 

shops observing that period of trading as allowed 

by Section 85 of the Factories and Shops Act 1963 
between the hours of 6.00 pm and 9.00 pm for at 
least four consecutive weeks. 

(b) No employee shall be rostered to work more than 
11.5 ordinary hours on the day of late night 
trading. 

(c) An employee who works ordinary hours on 
Monday to Friday, inclusive, between the hours of 
8.00 am and 6.00 pm shall be paid at the rate of 
double time for any overtime worked during the 
hours of late night trading. Provided that if the 
overtime is worked to meet an emergency then the 
rate shall be detennined by the provisions of 
Clause 8.-Overtime of the award. 

(d) Meal Break 
(i) Not less than 45 minutes nor more than one 

hour shall be allowed and taken for a meal 
on the day of late night trading. 

(ii) An employee shall not be required to work 
for more than five hours without a break for 
a meal. 

(Hi) An employee who is required to work 
ordinary hours on the night of late night 
trading shall be entitled to an evening meal 
break between 4.30 pm and 7.00 pm. 

SECTION B-IMPLEMENTATION OF 38 HOUR 
WEEK: 

(1) Except as provided in subclause (4) hereof, and subject 
to the proviso hereof, the method of implementation of the 
38 hour week may be anyone of the following: 

(a) By employees engaged in retail sales working less 
than eight ordinary hours each day or fortnight; or 

(b) By employees working less than eight ordinary 
hours on one or more days each week; or 

(c) By fixing one day of ordinary working hours on 
which all employees will be off duty during a 
particular work cycle; or 

(d) By rostering employees off duty on various days 
of the week during a particular work cycle so that 
each employee has one day of ordinary hours off 
duty during that cycle. 

(e) Any day off duty shall be arranged so that it does 
not coincide with a holiday prescribed in sub
clause (l) of Clause 12.-Holidays and Annual 
Leave of this award. 

Provided that the method of implementation 
shall be subject to the following conditions unless 
there is speciftc agreement to the contrary be
tween an employer, an employee and the Union: 

(i) In establishments employing on a regular 
basis 15 or more employees per week, an 
employee shall not be required to work 
ordinary hours on more than 19 days in each 
four week cycle. 

(ii) In establishments employing on a regular 
basis more than ftve but less than 15 
employees per week on a regular basis, an 
employee may work ordinary hours on one 
of the following basis: 
(aa) Not more than 19 days in each four 

week cycle. 
(bb) Not more than four hours' work on one 

day in each two week cycle. 
(cc) Not more than six hours' work on one 

day in each week. 
(Hi) In establishments employing on a regular 

basis ftve or less employees per week, 
employees may work their ordinary hours in 
any of the methods specifted in paragraph (a), 
(b), (c) or (d) hereof. 

(2) In each plant an assessment should be made as to 
which method of implementation best suits the business and 
the proposal shall be discussed with the employees 
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concerned, the objective being to reach agreement on the 
method of implementation prior to 1 November 1988. 

(3) In the absence of an agreement at plant level, the 
procedure for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the particular 
establishment concerned. 

(b) If it is unable to be resolved at establishment level, 
the matter shall be referred to the Secretary of the 
Union or his/her deputy, at which level a 
conference of the parties shall be convened 
without delay. 

(c) In the absence of agreement either party may refer 
the matter to the Western Australian Industrial 
Relations Commission. 

(4) Different methods of implementation of a 38 hour 
week may apply to various groups or sections of employees 
in the plant or establishment concerned. 

(5) Notice of Days Off Du~y 
Except as provided in subclause (6) hereof, in cases 

where, by virtue of the arrangement of his/her ordinary 
working hours, an employee, in accordance with paragraphs 
(c) and (d) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall be 
advised by the employer at least four weeks in advance of 
the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the majority 
of employees concerned, may substitute the day an 
employee is to take off in accordance with paragraphs (c) 
and (d) of subclause (1) hereof, for another day in the case 
of a breakdown in machinery or a failure or shortage of 
electric power or to meet the requirements of the business 
in the event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for another day. 

(c) Where Accrued Days Off are allowed to accumulate, 
the employer may require that they be taken within 12 
months of the employee becoming entitled to an ADO. 

SECTION C-PROCEDURES FOR IN PLANT DIS
CUSSIONS: 

(1) Procedures shall be established for in plant discus
sions, the objective being to agree on the method of 
implementing a 38 hour week in accordance with Section 
A-Hours and Section B-Implementation of 38 Hour 
Week of this clause and shall entail an objective review of 
current practices to establish where improvements can be 
made and implemented. 

(2) The procedures should allow for in plant discussions 
to continue even though all matters may not be resolved by 
1 November 1988. 

(3) The procedures should make suggestions as to the 
recording of understandings reached and methods of 
communicating agreements and understandings to all 
employees, including the overcoming of language difficul
ties. 

(4) The procedures should allow for the monitoring of 
agreements and understandings reached in plant. 

(5) In cases where agreement cannot be reached in plant 
in the first instances or where problems arise after initial 
agreements or understandings have been achieved in plant, 
a formal monitoring procedure shall apply. The basic steps 
in this procedure shall be as applies with respect to special, 
anomalous or extraordinary problems as prescribed in 
subclause (3) of Section B-Implementation of 38 Hour 
Week of this clause. 

6.-Overtime. 
(1) The provisions of this clause apply to all employees. 
(2) (a) An employer may require any employee to work 

reasonable overtime at overtime rates and such. employee 
shall work overtime in accordance with such requirement. 

(b) No organisation party to this award, or employee or 
employees covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, 

limitation, or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

(c) Any worker recalled to work shall be paid for a 
minimum of three hours at the appropriate overtime rates 
and for all reasonable expenses incurred in returning to 
work. 

(3) (a) Subject to the provisions of this subclause, all work 
done beyond the ordinary working hours on any day, 
Monday to Friday inclusive, shall be paid for at the rate of 
time and one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary hours shall 
mean the hours of work fixed in an establishment in 
accordance with Sections A-Hours, B-Implementation of 
38 Hour Week and C-Procedures for In Plant Discussions 
of Clause 5.-Hours. 

(b) (i) Work done on Saturdays after 12.00 noon or on 
Sundays shall be paid for at the rate of double time. 

(ii) Work done on any day prescribed as a holiday under 
this award shall be paid for at the rate of double time and 
one half. 

(c) In computing overtime each day shall stand alone. 
(4) (a) By agreement between the employee and employer 

time off in lieu of payment for overtime may be granted 
proportionate to the payment to which the employee is 
entitled. Such time to be taken in unbroken periods 
according to each period of overtime worked unless 
otherwise agreed between the employee and employer 
concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee 
concerned. 

7.-Meal Hours. 
Not less than half an hour nor more than one hour shall 

be allowed to any employee for a meal break. Such meal 
break shall be taken between the hours of 12 noon and 
2 p.m., unless the employer and the employee concerned 
otherwise mutually agree. 

8.-Wages. 
(1) (a) The minimum weekly rate of wage payable to adult 

employees covered by this award from the beginning of the 
fIrst pay period on or after 22.09.94 shall be-

Supple- Award 
Base mentary Rate 
Rate Payment $ 

$ $ 22.09.94 
(i) Watchmaker, Clock-

maker, watch and clock 
repairer 365.20 53.70 418.90 

(ii) Jeweller, setter, general 
jeweller's tradesman and 
engraver 365.20 50.20 415.40 

(iii) Process % of Trade 
Worker 
Grade 1 78 284.70 48.70 333.40 
Grade 2 80 292.00 49.80 341.80 
Grade 3 85 316.20 47.70 363.90 

(b) The minimum weekly rate of wage payable to adult 
employees covered by this award from the beginning of the 
fIrst pay period on or after 23.06.95 shall be-

Supple- Award 
Base mentary Rate 
Rate Payment $ 

$ $ 23.06.95 
(i) Watchmaker, Clock-

maker, watch and clock 
repairer 365.20 60.00 425.20 

(ii) Jeweller, setter, general 
jeweller's tradesman and 
engraver 365.20 60.00 425.20 

(iii) Process % of Trade 
Worker 
Grade 1 78 284.70 48.70 333.40 
Grade 2 80 292.00 49.80 341.80 
Grade 3 85 316.20 53.20 369.40 
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(c) (i) The supplementary payment set out in this clause 
includes an $8.00 adjustment reflecting the application of 
the Arbitrated Safety Net Adjustment set out in the 
December 1993 State Wage Decision. Consistent with the 
requirements of that decision, the $8.00 safety net adjust
ment is absorbable to the extent of any equivalent amount 
in rates of pay (whether overaward, award or enterprise 
agreement) in excess of the minimum rates of pay 
(classification rate plus supplementary payment). 

(ii) The supplementary payment set out in this clause is 
to be paid in addition to the base rate prescribed by this 
clause, and the total rate prescribed by the clause is the 
award rate of pay prescribed by this clause for the respective 
classification. 

(iii) The supplementary payment set out in this clause 
represents payment in lieu of equivalent overaward pay
ments. 

(iv) "Overaward payment" is defmed as the amount 
(whether it be termed "overaward payment", "attendance 
bonus", or any term whatsoever) which an employee would 
receive in excess of the "award wage". Provided that such 
payment shall exclude overtime, shift allowance, penalty 
rates, disability allowances, fares and travelling time 
allowances and any other ancillary payments of a like nature 
prescribed by the award. 

(2) Apprentices (wage per week expressed as a percentage 
of the respective tradesman's rate) 

(a) 5 Year Thrm: % 
1st year 40 
2nd year 48 
3rd year 55 
4th year 75 
5th year 88 

(b) 4 Year Thrm: 
1st year 
2nd year 
3rd year 
4th year 

(3) Leading Hands: 

42 
55 
75 
88 

Any jeweller or watchmaker placed in charge of not more 
than 10 jewellers or watchmakers shall be paid $16.50 per 
week in addition to the rates of pay prescribed by this award. 

(4) Tool Allowance: 

Watchmakers and apprentices to watchmaking shall be 
paid a tool allowance of $9.10 per week extra. 

(5) Junior process worker (percentage of adult process 
worker-Grade I). 

At 16 years of age and under 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 

% 
50 
60 
75 
90 
100 

8A.-Minimum Wag(}-Adult Males and Females. 

Notwithstanding the provisions of this award, no em
ployee (including an apprentice), twenty-one years of age or 
over, shall be paid less than $275.50 per week as his/her 
ordinary rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of pay does 
not apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less than 
$275.50. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave prescribed 
by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification on which the worker is employed. 

9.-Payment of Wages. 
(1) All wages shall be paid weekly and not later than 

Friday in each week. 
(2) No deduction shall be made from a worker's wages 

unless the worker has authorised such deduction in writing. 
(3) All wages shall be paid in the employer's time unless 

otherwise provided in this award. 

10.-Record. 
(1) The employer shall keep or cause to be kept a record 

showing:-
(a) the name and classification of each worker; 
(b) the starting and fmishing times on each day; 
(c) the hours worked; 
(d) the wages and overtime (if any) paid. 

(2) Such record (if correct) shall be signed by the worker 
each week, and shall be open for inspection by the secretary 
or other duly accredited representative of the union during 
working hours and such person may take extracts therefrom. 

ll.-Meal Money. 
(1) Subject to the provisions of subclause (2) of this clause 

an employee, required to work overtime for more than two 
hours, shall be supplied with a meal by the employer or be 
paid $4.95 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required 
the employee shall be supplied with such meal by the 
employer or paid $3.40 for each meal so required. 

(2) The provisions of subclause (1) of this subclause do 
not apply: 

(a) in respect of any period of overtime for which the 
employee has been notified on the previous day 
or earlier that he/she will be required; or 

(b) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(3) If an employee to whom paragraph (a) of subclause 
(2) of this clause applies has, as a consequence of the 
notification referred to in that paragraph, provided himself 
with a meal or meals and is not required to work overtime 
or is required to work less overtime than the period notified, 
he shall be paid, for each meal provided and not required, 
the appropriate amount prescribed in subclause (1) of this 
clause. 

(4) Late Night Trading Meal Allowance: 
An employee who commences work prior to 4.30 pm on 

the day of late night trading and is required to work beyond 
7.00 pm on that day, shall be paid a meal allowance of $4.95. 

12.-Holidays and Annual Leave. 
(1) The following days or the days observed in lieu shall, 

subject to Clause 6.-Overtime of this award be allowed as 
holidays without deduction of pay, namely-New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, State Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. Provided that 
another day may be taken as a holiday by arrangement 
between the parties in lieu of any of the days named in the 
subclause. 

(2) WheT(}-
(a) a day is proclaimed as a whole public holiday or 

a half public holiday under section 7 of the Public 
and Bank Holidays Act 1972; and 

(b) that proclamation does not apply throughout the 
State or to the metropolitan area of the State, that 
day shall be a whole holiday or, as the case may 
be, a half holiday for the purposes of this award 
within the district or locality specified in the 
proclamation. 

(3) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Thesday. In each case the 
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substituted day shall be a holiday without deduction of pay, 
and the day for which it is substituted shall not be a holiday. 

(4) Except as hereinafter provided, a period of four 
consecutive weeks' leave with payment of ordinary wages 
as prescribed shall be allowed annually to a worker by 
his/her employer after a period of twelve months' continu
ous service with such employer. 

(5) A worker before going on leave shall be paid the 
wages he/she would have received in respect of the ordinary 
time he/she would have worked had he/she not been on leave 
during the relevant period. 

(6) (a) In addition to his/her payment for annual leave a 
worker shall receive a loading of 17.5 percent calculated on 
his/her ordinary rate of wage. Provided that where the 
worker would have received any additional rates for the 
work perfonned in ordinary hours, as prescribed by this 
award, had he/she not been on leave during the relevant 
period and such additional rates would have entitled him/her 
to a greater amount than the loading of 17.5 percent, then 
such additional rates shall be added to his/her ordinary wage 
in lieu of the 17.5 percent loading. Provided further, that if 
the additional rates would have entitled him/her to a lesser 
amount than the loading of 17.5 percent, then such loading 
of. 17.5 percent shall be added to his/her ordinary rate of 
wage in lieu of the additional rates. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on tennination. 

(7) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day being an ordinary day 
for each such holiday observed as aforesaid. 

(8) Any time in respect of which a worker is absent from 
work except time for which he/she is entitled to claim sick 
payor time spent on holidays, annual leave or long service 
leave as prescribed by this award shall not count for the 
purpose of determining his/her right to annual leave. 

(9) In special circumstances and by mutual consent of the 
employer. the worker and the union concerned, annual leave 
may be taken in not more than two periods. 

(10) Notwithstanding the provisions of this clause an 
employer who observes a Christmas close-down for the 
purpose of granting annual leave may require a worker to 
take his/her annual leave in not more than two periods but 
neither of such periods shall be less than one week. 

(11) In the event of a worker being employed by an 
employer for portion only of a year, he/she shall only be 
entitled, subject to subclause (12) of this clause to such leave 
on full pay as is proportionate to his/her length of service 
during that period with such employer, and if such leave is 
not equal to the leave given to the other workers he/she shall 
not be entitled to work or pay whilst the other workers of 
such employer are on leave on full pay. 

(12) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully leaves 
his/her employment or his/her employment is terminated by 
the employer through no fault of the employee, the 
employee shall: 

(i) If such tennination occurs before 1 November 
1988 be paid 3.08 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 40, in respect of each completed week of 
continuous service; or 

(ii) If termination occurs on or after 1 November 1988 
be paid 2.923 hours' pay at the rate of wage 
prescribed by subclause (1) of this clause, divided 
by 38, in respect of each completed week of 
continuous service. 

(13) In addition to any payment to which he/she may be 
entitled under subclause (12) of this clause, a worker whose 
employment terminates after he/she has completed a twelve 
monthly qualifying period and who has not been allowed the 
leave prescribed under this award in respect of that 
qualifying period shall be given payment in lieu of that leave 
or, in a case to which subclause (9) or (10) of this clause 

applies, in lieu of so much of that leave as has not been 
allowed unless-

(a) he/she has been justifiably dismissed for miscon
duct; and 

(b) the misconduct for which he/she has been dis
missed occurred prior to the completion of that 
qualifying period. 

(14) The provisions of this clause shall not apply to casual 
workers. 

(15) An employer may specify a reasonable period during 
which annual leave may not be taken to meet production 
requirements at the workplace concerned. 

(16) An employer may require an employee to take annual 
leave within twelve months of such leave falling due. 

(17) Where an employee has additional leave granted 
pursuant to subclause (1) of this clause, the employer may 
require such leave to be taken within twelve months of 
falling due. 

13.-Absence Through Sickness. 
(1) (a) An employee who is unable to attend or remain at 

his/her place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance with 
the provisions of this clause. 

(i) Employee who actually works 38 ordinary hours 
each week: 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (a) or (b) 
of subclause (1) of Section B-Implementation of 
38 Hour Week of Clause 5.-Hours so that he/she 
actually works 38 ordinary hours each week shall 
be entitled to payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 ordinary 
hours each week: 

An employee whose ordinary hours of work are 
arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B-Implementation of 
38 Hour Week of Clause 5.-Hours so that he/she 
works an average of 38 ordinary hours each week 
during a particular work cycle shall be entitled to 
pay during such absence calculated as follows: 

duration of absence appropriate weekly rate 
x 

ordinary hours nonnally 5 
worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury nor will 
his/her sick leave entitlement be reduced if such 
ill health or injury occurs on the week day he/she 
is to take off duty in accordance with paragraph 
(c) or (d) of subclause (1) of Section B
Implementation of 38 Hour Week of Clause 
5.-Hours. 

(b) Notwithstanding the provisions of paragraph (a) of 
this subclause an employee may adopt an alternative method 
of payment of sick leave entitlements where the employer 
and the majority of his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate of l/6th 
of a week for each completed month of service with the 
employer. 

(d) If in the ftrst or successive years of service with the 
employer an employee is absent on the ground of personal 
ill health or injury for a period longer than his/her 
entitlement to paid sick leave, payment may be adjusted at 
the end of that year of service, or at the time the employee's 
services terminate, if before the end of that year of service, 
to the extent that the employee has become entitled to 
further paid sick leave during that year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in anyone year shall accumulate from year to year and 
subject to this clause may be claimed by the employee if the 
absence by reason of personal ill health or injury exceeds 
the period for which entitlement has accrued during the year 
at the time of the absence. Provided that an employee shall 



324 WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 75 W.A.I.G. 

not be entitled to claim payment for any period exceeding 
10 weeks in anyone year of service. 

(3) 1b be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably practicable 
advise the employer of his/her inability to attend for work, 
the nature of his/her illness or injury and the estimated 
duration of the absence. Provided that such advice, other 
than in extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of the 
absence. Where practicable notification of absence due to 
sickness is to be given no later than two hours after the 
normal start time. In the case of shiftworkers, where 
practicable, the notification is to be given prior to the start 
of nonnal shift hours. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a medical 
practitioner dated at the time of the absence or who fails to 
supply such other proof of the illness or injury as the 
employer may reasonably require provided that the em
ployee shall not be required to produce a certificate from a 
medical practitioner with respect to absences of two days or 
less unless after two such absences in any year of service 
the employer requests in writing that the next and 
subsequent absences in that year, if any, shall be accompa
nied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who suffers 
personal ill health or injury during the time when he/she is 
absent on annual leave and the employee may apply for the 
employer shall grant paid sick leave in place of paid annual 
leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as 
a result of his/her personal ill health or injury for a period 
of seven consecutive days or more and he/she produces a 
certificate from a registered medical practitioner that he/she 
was so confmed. Provided that the provisions of this 
paragraph do not relieve the employee of the obligation to 
advise the employer in accordance with subclause (3) of this 
clause if he/she is unable to attend for work on the working 
day next following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on 
annual leave and shall not be made with respect to fractions 
of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) of 
this subclause, that portion of the annual leave equivalent 
to the paid sick leave is hereby replaced by the paid sick 
leave and the replaced annual leave may be taken at another 
time mutually agreed to by the employer and the employee 
or, failing agreement, shall be added to the employee's next 
period of annual leave or, if tennination occurs before then, 
be paid for in accordance with the provisions of Clause 
9A.-Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate 
of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in 
Clause 9A.-Annual Leave shall be deemed to have been 
paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave Provisions published 
in Volume 66 of the Western Australian Industrial Gazette 
at pages 1 to 4, the paid sick leave standing to the credit of 
the employee at the date of transmission from service with 
the transmittor shall stand to the credit of the employee at 
the commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment 
do not apply to employees who are entitled to payment under 
the Workers' Compensation and Assistance Act nor to 
employees whose injury or illness is the result of the 
employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

14.-Apprentices. 
(1) The employment of apprentices shall be governed by 

the Apprenticeship Regulations, 1964. 
(2) Apprentices may be taken to the following trades: 

(a) Watch and clock repairing; 
(b) Jewellery (as defmed in clause I5.-Definitions). 

(3) The maximum number of apprentices allowed to any 
employer shall be in the proportion of one apprentice to 
every two or fraction of two journeymen employed by him 
in the jewellery trade and in the watchmaking trade 
respectively: Provided that the fraction shall not be less than 
one. 

(4) The Apprenticeship Agreement shall be for a period 
of five years. 

(5) Where classes are provided by the Thchnical 
Education Department in the locality in which the Appren
tice is employed, the hours of attendance at such classes 
shall be eight hours per week for the frrst and second school 
years and eight hours per fortnight for the third school year 
or equivalent. 

15.-Defmitions. 
(1) "Jeweller" shall mean any worker employed wholly 

or partly: 
(a) in the manufacture or repair of new or second hand 

jewellery; 
(b) in engraving in any metal by hand where such 

engraving is associated with jewellery, watchmak
ing. and gold and silversmith's work; or 

(c) designing jewellery and/or engraving in the 
jewellery or watchmaking trade, including silver
smith's work. 

(2) "Watchmaker, clockmaker, watch and clock re
pairer" shall mean any worker employed wholly or partly 
in the manufacture or repair of new or second-hand watches, 
clocks or timepieces. 

(3) "Process Worker" 
(a) Process Worker 

Grade 1 
A new employee in the frrst three (3) months 

of full-time pennanent employment who perfonns 
routine duties whilst working under direct super
vision and undergoing training to enable them to 
work at the Grade 2 level. 

Training 
- Undertakes induction training which may 

include infonnation on the enterprise, condi
tions of employment, introduction to supervi
sors and fellow workers, training and career 
path opportunities, plant layout and proc
esses, work and documentation procedures, 
equal employment opportunity and quality 
controVassurance, timekeeping, housekeep
ing. 

- Undertakes training on matters involved with 
occupational health and safety. 

(b) Process Worker 
Grade 2 

Shall mean an employee who has completed up 
to three months structured training so as to enable 
the employee to perfonn work within the scope of 
this level. 

Specific Duties 
- General labouring. 
- Assembling and/or repetitive manual tasks. 
- Assists an employee in Grade 3. 
- Understands and undertakes basic quality 

control procedures. 
- Carries out simple manual processes. 
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Experience 
- An employee who is initially employed as a 

Process Worker-Grade 1 shall automati
cally progress from Grade 1 to Grade 2 after 
not more then three (3) months service with 
the employer. 

Training 
Shall have completed all aspects of Grade 1 

training, including: 
- Health and safety related to specific tasks to 

be performed, timekeeping records, and 
quality awareness related to particular proc
esses. 

- Quality control procedures including the 
ability to recognise faults and deviations. 

- Proficiency and efficiency. 
- Elementary tasks, skills and procedures. 

(c) Process Worker 
Grade 3 

Shall mean an employee classified and ap
pointed as such who is engaged to perform work 
within the scope of this level. 

Specific Duties 
- Assembling components 
...:- Basic soldering 
- Cleaning up castings 
- Polishing 
Experience 
Not less than 9 months experience in Grade 2, 

unless otherwise agreed. 
Training 
Shall have completed all aspects of Grade 2 

training, including: 
- Health and safety related to specific tasks to 

be performed, timekeeping records, and 
quality awareness related to particular proc
esses. 

- Quality control procedures. 
- Proficiency and efficiency. 

16.-1OOls, Etc. 
The employer shall supply destructible tools such as flIes, 

saws, scorpers, gravers, broaches and brushes for the use of 
workers. 

17 .-Board of Reference. 
(1) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the 
function of allowing, approving fixing, determining or 
dealing with any matter of difference between the parties in 
relation to any matter which, under this award, may be 
allowed, approved, fixed, determined or dealt with by a 
Board of Reference. 

18.-Representative Interviewing Workers. 
(1) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview a worker during the recognised meal hour on the 
business premises of the employer at the place at which the 
meal is taken but this permission shall not be exercised 
without the consent of the employer more than once in any 
one week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
representative, shall be permitted to enter the business 
premises of the employer to view the work the subject of 
any such disagreement but shall not interfere in any way 
with the carrying out of such work. 

19.-Under-Rate Workers. 
(1) Any worker who by reason of old age or infirmity is 

unable to earn the minimum rate of wage prescribed herein 
for his or her class of work, may be paid such lesser wage 
as may from time to time be agreed upon in writing between 
the Union and the employer. 

(2) In the event of no agreement being arrived at the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board and 
pending the Board's decision, the worker shall be entitled 
to work for and be employed at the proposed lesser rate. 

20.-Contract of Service. 
(1) On the first day of engagement an employee shall be 

notified by the employer or by the employers' representa
tive, whether the duration of his/her employment is expected 
to exceed one month and, if the employee is hired as a casual 
employee, he/she shall be advised accordingly. 

(2) Except in the case of casual or probationary workers 
employed in accordance with this clause, one week's notice 
on either side shall be necessary to terminate the engage
ment. If an employer or a worker fails to give the required 
notice, one week's wages shall be paid or forfeited as the 
case may be. 

(3) Provided that this shall not affect the right of an 
employer to dismiss a worker without notice for misconduct 
in which case wages shall be paid up to the time of dismissal. 

(4) (a) The period of notice of termination in the case of 
a casual employee shall be one hour. 

(b) If the required notice of termination is not given one 
hour's wages shall be paid by the employer or forfeited by 
the employee. 

(5) An employee shall for the purposes of this award be 
deemed to be a casual employee-

(a) if the expected duration of the employment is less 
than one month; or 

(b) if the notification referred to in this clause is not 
given and the employee is dismissed through no 
fault of his/her own within one month of com
mencing employment. 

(6) Any employee employed as a casual in accordance 
with this clause shall receive 20% in addition to the rate 
prescribed for his/her class of work performed. 

(7) The employer may engage an employee on a 
probationary period for not longer than three months during 
which time it will be possible for either the employee or 
employer to end the contract with one days notice. 

(8) The employer may direct an employee to carry out 
such duties as are within the limits of the employee's skill, 
competence and training. 

21.-Breakdowns, Etc. 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or 
unions affiliated with it, or by any other association or union, 
or through any breakdown of the employer's machinery, or 
any stoppage of work by any cause which the employer 
cannot reasonably prevent. 

22.-Notices and Posting of Award. 
Every employer shall allow union notices and a copy of 

this award to be posted up by the union in a place accessible 
to the workers and approved by the employer. 

23.-Higher Duties. 
A worker engaged on duties carrying a higher rate than 

his/her ordinary classification shall be paid the higher rate 
for the time he/she is so engaged, but if he/she is so engaged 
for more than two hours on any day, he/she shall be paid the 
higher rate for the whole day. 

24.-Long Service Leave. 
The Long Service Leave provisions set out in Volume 59 

of the Western Australian Industrial Gazette at pages 1 to 
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6 both inclusive, are hereby incorporated in and shall be 
deemed to be part of this award. 

25.-Deleted. 

26.-Bereavement Leave. 
A worker shall, on the death within Australia of a wife, 

husband, de-facto wife, or de-facto husband, parent, parent
in-law, brother, sister, child or step-child, be entitled on 
notice of leave up to and including the day of the funeral 
of such relation and such leave shall be without deduction 
of pay for a period not exceeding the number of hours 
worked by the worker in two ordinary working days. Proof 
of such death shall be furnished by the worker to the 
satisfaction of his employer. 

Provided that payment in respect of bereavement leave is 
to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his/her roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without payor on 
a public holiday. 

27.-Maternity Leave. 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confmement, 
be entitled to maternity leave provided that she has had not 
less than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds 
upon such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but 

shall not include a worker engaged upon casual or 
seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period 
of six weeks' compulsory leave to be taken 
immediately before the presumed date of confme
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in 
writing to her employer stating the presumed date 
of confmement. 

(c) A worker shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) A worker shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph (c) 
hereof if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 

Where in the opinion of a duly qualified medical 
practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the worker 
make it inadvisable for the worker to continue at her present 
work, the worker shall, if the employer deems it practicable, 
be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 

(a) Provided the addition does not extend the mater
nity leave beyond 52 weeks, the period may be 
lengthened once only, save with the agreement of 
the employer, by the worker giving not less than 
14 days' notice in writing stating the period by 
which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 

(a) Maternity leave, applied for but not commenced, 
shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on 
maternity leave terminates other than by the birth 
of a living child, it shall be right of the worker to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date 
of notice in writing by the worker to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of a worker not then on 
maternity leave terminates after 28 weeks other 
than by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity 
leave) as a duly qualified medical practitio
ner certifies as necessary before her return to 
work, or 

(ii) for illness other than the normal conse
quences of confinement she shall be entitled, 
either in lieu of or in addition to special 
maternity leave, to such paid sick leave as to 
which she is then entitled and which a duly 
qualified medical practitioner certifies as 
necessary before her return to work 

(b) Where a worker not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave as to which she is then 
entitled and such further unpaid leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as neces
sary before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) A worker returning to work after the completion 
of a period of leave taken pursuant to this 
subclause shall be entitled to the position which 
she held immediately before proceeding on such 
leave or, in the case of a worker who was 
transferred to a safe job pursuant to subclause (3), 
to the position she held immediately before such 
transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) A worker may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long 
service leave or any part thereof to which she is 
then entitled. 
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(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to a worker during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of a worker but shall not be taken into 
account in calculating the period of service for any purpose 
of the award. 

(9) Thrmination of Employment 
(a) A worker on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment 
of a worker on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights' of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall comIrm her intention of returning 

to her work by notice in writing to the employer 
given not less than four weeks prior to the 
expiration of her period of maternity leave. 

(b) A worker, upon the expiration of the notice 
required by paragraph (a) hereof, shall be entitled 
to the position which she held immediately before 
proceeding on maternity leave or, in the case of 
a worker who was transferred to a safe job 
pursuant to subclause (3), to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the worker is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a position 
as nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically 

engaged as a result of a worker proceeding on 
maternity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform 
that person of the temporary nature of the 
employment and of the rights of the worker who 
is being replaced. 

(c) Before an employer engages a person to replace 
a worker temporarily promoted or transferred in 
order to replace a worker exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion 
or transfer and of the rights of the worker who is 
being replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement worker. 

(e) A replacement worker shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

28.-Payment of Wages-38 Hour Week. 
(1) Each employee shall be paid the appropriate rate 

shown in Clause 8.-Wages of this award. Subject to 
subclause (2) of this clause payment shall be pro rata where 
less than the full week is worked. 

(2) From the date that a 38 hour week system is 
implemented by an employer, wages shall be paid as 
follows: 

(a) Actual 38 ordinary hours 
In the case of an employee whose ordinary 

hours of work are arranged in accordance with 
paragraph (a) or (b) of subclause (1) of Section 
B-Implementation of 38 Hour Week of Clause 
5.-Hours so that he/she works 38 ordinary hours 

each week, wages shall be paid weekly or 
fortnightly according to the actual ordinary hours 
worked each week or fortnight. 

(b) Average of 38 ordinary hours 
Subject to subclauses (3) and (4) hereof, in the 

case of an employee whose ordinary hours of work 
are arranged in accordance with paragraph (c) or 
(d) of subclause (1) of Section B-Implementa
tion of 38 Hour Week of Clause 5.-Hours so that 
he/she works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall 
be paid weekly or fortnightly according to a 
weekly average of ordinary hours worked even 
though more or less than 38 ordinary hours may 
be worked in any particular week of the work 
cycle. 

SPECIAL NOTE-EXPLANATION OF AVER
AGING SYSTEM 

As provided in paragraph (b) of this subclause, an 
employee whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his/her wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the averaging 
system of paying wages is set out below: 

(i) Section B-Implementation of 38 Hour 
Week in Clause 5.-Hours in subclause (1) 
paragraphs (c) and (d) provides that in 
implementing a 38 hour week the ordinary 
hours of an employee may be arranged so that 
he/she is entitled to a day off, on a fixed day 
or rostered day basis, during each work cycle. 
It is in these circumstances that the averaging 
system would apply. 

(ii) If the 38 hour week is to be implemented so 
as to give an employee a day off in each work 
cycle this would be achieved if, during a 
work cycle of 28 consecutive days (that is, 
over four consecutive weeks) the employee's 
ordinary hours were arranged on the basis 
that for three of the four weeks he/she worked 
40 ordinary hours each week and in the fourth 
week he/she worked 32 ordinary hours. That 
is, he/she would work for eight ordinary 
hours each day, Monday to Friday inclusive, 
for three weeks and eight ordinary hours on 
four days only in the fourth week-a total of 
19 days during the work cycle. 

(iii) In such case the averaging system applies and 
the weekly wage rates for ordinary hours of 
work applicable to the employee shall be the 
average weekly wage rates set out for the 
employee's classification in Clause 8.
Wages of this award and shall be paid each 
week even though more or less than 38 
ordinary hours are worked that week. 

In effect, under the averaging system, the 
employee accrues a 'credit' each day he/she 
works actual ordinary hours in excess of the 
daily average which would otherwise be 
seven hours 36 minutes. This 'credit' is 
carried forward so that in the week of the 
cycle that he/she works on only four days, 
his/her actual pay would be for an average of 
38 ordinary hours even though, that week, 
he/she works a total of 32 ordinary hours. 

Consequently, for each day an employee 
works eight ordinary hours he/she accrues a 
'credit' of 24 minutes (0.4 hours). 

The maximum 'credit' the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a 'credit' for 
each day he/she is absent from duty other 
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than on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or be
reavement leave. 

(3) Absences From Duty 

(1\) An employee whose ordinary hours are arranged 
in accordance with paragraph (c) or (d) of Section 
B-Implementation of 38 Hour Week of Clause 
5.-Hours and who is paid wages in accordance 
with paragraph (a) of subclause (2) hereof and is 
absent from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) shall, for each day he/she is 
so absent, lose average pay for that day calculated 
by dividing his/her average weekly wage rate by 
five. 

An employee who is so absent from duty for 
part of a day shall lose average pay for each hour 
he/she is absent by dividing his/her average daily 
pay rate by eight. 

(b) Provided when such an employee is absent from 
duty for a whole day he/she will not accrue a 
'credit' because he/she would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he/she would otherwise have 
been paid. Consequently, during the week of the 
work cycle he/she is to work less than 38 ordinary 
hours he/she will not be entitled to average pay for 
that week. In that week, the average pay will be 
reduced by the amount of the 'credit' he/she does 
not accrue for each whole day during the work 
cycle he/she is absent. 

The amount by which an employee's average 
weekly pay will be reduced when he/she is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation or 
bereavement leave) is to be calculated as follows: 
Total of 'credits' not average weekly pay 
accrued during cycle x 

38 

Examples: 

(An employee's ordinary hours are arranged so 
that he/she works eight ordinary hours on five 
days of each week for three weeks and eight 
ordinary hours on four days of the fourth week). 

1. Employee takes one day off without authorisa
tion in first week of cycle. 

Week of Payment 
Cycle 

1st week 

2nd and 3rd 
weeks 
4th week 

= average weekly pay less one 
day's pay (ie. l/Sth) 

= average weekly 
pay each week 

= average pay less credit not ac
crued on day of absence 

= average pay less 0.4 hours x 
average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Payment 
Cycle 

1st, 2nd and 
3rd weeks 
4th week 

= average pay each 
week 

= average pay 
= less 41Sths of average pay for 

the four days absent less total of 
credits not accrued that week 

= l/Sth average pay less 0.4 hours 
x average weekly pay 

38 

Week of 
Cycle 

Payment 

= l/Sth average pay less 1.6 hours 
x average weekly pay 

38 
(4) Alternative Method of Payment 
An alternative method of paying wages to that prescribed 

by subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the employees 
concerned. 

(5) Day Off Coinciding With Pay Day 
In the event that an employee, by virtue of the 

arrangement of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, such 
employee shall be paid no later th~ the working day 
immediately following pay day. ProVided that, where the 
employer is able to make suitable arrangements, wages may 
be paid on the working day preceding pay day. 

(6) Thrmination of Employment 
An employee who lawfully leaves ~s/her employment ?r 

is dismissed for reasons other than misconduct shall be patd 
all moneys due to hinI/her at the termination of his/her 
service with the employer. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (c) or (d) 
of subclause (1) of Section B-Implementation of 38 Hour 
Week and who is paid average pay and who has not taken 
the day off due to him/her during the work cycle in which 
his/her employment is terminated, ~e wages due !O that 
employee shall include a total of credits accrued durmg the 
work cycle as detailed in the Special Note following 
paragraph (b) of subclause (2) of this clause. 

Provided further, where the employee has taken a day off 
during the work cycle in which his/her employment is 
terminated, the wages due to that employee shall be reduced 
by the total of credits which have not accrued during the 
work cycle. 

(7) Details of Payments to be Given 
Where an employee requests his/her employer to state in 

writing with respect to each week's wages the amount of 
wages to which he/she is entitled, the amount of deductions 
made therefrom, the net amount being paid to hinI/her and 
the number of hours worked, the employer shall do so not 
less than two hours before the employee is paid. 

(8) Calculation of Hourly Rate 
Except as provided in subclause (3) of this clause, the 

ordinary rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

29.-Part-Time Workers. 
(1) A part-time worker may be engaged on a weekly 

contract in accordance with Clause 20.-Contract of Service 
of this award to work a regularly rostered number of hours 
each week. Provided that a part-time worker shall not be 
rostered to work less than two days or 16 hours per week. 

(2) A part-time worker shall be paid a weekly rate 
calculated pro rata to the class of work on which the worker 
is engaged in the proportion which the worker's hours of 
work bear to 38. 

(3) Part-time workers shall be entitled to payment for 
annual leave, public holidays, long service leave and sick 
leave on a pro rata basis in the same proportion as the 
number of hours worked per week bears to 38. 

(4) The hours of part-time workers shall not be altered 
without their agreement or the giving of one week's notice. 

30.-Superannuation. 
(1) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the 
following Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
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(b) Except where the Trust Deed provides otherwise 
employer contributions shall be paid on a monthly 
basis for each week of service that the eligible 
employee completes with the employer. 

(c) No contributions shall be made for periods of 
unpaid leave, or unauthorised absences in excess 
of 38 ordinary hours or for periods of workers' 
compensation in excess of 52 weeks. No contribu
tions shall be made in respect of annual leave paid 
out on termination or any other payments on 
terminations. 

(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)

Employer Contributions of this clause, shall be 
calculated by the employer on behalf of each 
employee from the date one month after the 
employee commences employment, unless the 
employee fails to return a completed application 
to join the Fund and the employer has complied 
with the following: 

(i) the employer shall provide the employee 
with an application to join the Fund and 
documentation explaining the Fund within 
one week of employment commencing. 

(ii) If the employee fails to return to the 
employer a completed application to join the 
Fund within two weeks of receipt, the 
employer shall send to the employee by 
certified mail, a letter setting out relevant 
superannuation information. the letter of 
denial set out in subclause (6) of this clause 
and an application to join the Fund. 

(iii) Where the employee completes and returns 
the letter of denial, no contribution need be 
made on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of 
postage, the employer shall advise either the 
Union or the Fund Administrator in writing 
of the employee's failure to return the 
completed form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga
tion to make superannuation payments on 
behalf of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith
standing a previous failure to return such 
form or the return of a letter of denial, the 
employer shall make contributions on behalf 
of that employee from the date of return of 
the signed application form. 

(b) Part-time employees shall not be entitled to 
receive the employer contribution mentioned in 
subclause (I)-Employer Contributions of this 
clause, unless they work a minimum of 12 hours 
per week. 

(c) Casual employees who are employed for 32 
consecutive working days or less shall not be 
entitled to the benefits of this clause. 

(3) Defmitions: 
"Approved Fund" shall mean any Fund which 

complies with the Australian Government's Opera
tional Standards for Occupational Superannuation. 

"Ordinary time earnings" shall mean the salary, 
wage or other remuneration regularly received by the 
employee in respect of the time worked in ordinary 
hours and shall include shift work penalties, payments 
which are made for the purpose of District or Location 
Allowances or any other rate paid for all purposes of 
the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time 
earnings" shall not include any payment which is for 

vehicle allowances, fares or travelling time allowances 
(including payments made for travelling related to 
distant work), commission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall 

apply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in 

accordance with an Order of an industrial tribunal; 
or 

(b) was contributing to a Superannuation Fund, in 
accordance with an Order or Award of an 
industrial tribunal, for a majority of employees 
and makes payment for employees covered by this 
award in accordance with that Order or Award; or 

(c) subject to notification to the Union, was contribut
ing to a Superannuation Fund for employees 
covered by this award where such payments are 
not made pursuant to an Order of an industrial 
tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative 
Superannuation Fund is given to the Union; 
and 

(ii) contributions and benefits of the proposed 
alternative Superannuation Fund are no less 
than those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability of the proposed 
Fund by notifying the Western Australian 
fudustrial Relations Commission of a dis
pute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first 

full calendar month following the Western Australian 
fudustrial Relations Commission approval of the clause. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund and understand: 
(1) that should I sign such form you will make 

contributions on my behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my con
sent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

31.-Award Modemisation and Enterprise Consultation. 
(1) The parties to this award are committed to c0-

operating positively to increase the efficiency and produc
tivity of the industry to enhance the career opportunities and 
job security of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The 
consultative mechanism and procedure shall be appropriate 
to the size, structure and needs of that plant or enterprise. 
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(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with the 
objectives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting State standards; 

(b) the majority of employees affected by the change 
at the plant or enterprise must genuinely agree to 
the cbange; 

(c) any agreement shall not, in the context of a total 
package, provide for a set of conditions of a lesser 
standard than that provided by the award and no 
employee shall have a lesser income as a result of 
the conditions provided for in such agreement; 

(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employ
ment of employees; 

(e) the Union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian 
Industrial Relations Commission and, if approved, 
shall operate as a schedule to this award and take 
precedence over any provision of this award to the 
extent of any inconsistency; 

(g) if agreement cannot be reached on a particular 
issue, then the matter may be referred to the 
Western Australian Industrial Relations Commis
sion for determination. 

Schedule A-Parties to the Award. 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of 
Australia, W.A. Branch. 

Schedule B-Respondent. 
Caris the Jeweller 
713 Hay Street 
PERTH WA 6000 
Mazzuchelli's Jewellers Pry Ltd 
676 Hay Street 
City Arcade 
PERTH WA 6000 
East West Chain Pty Ltd 
(no longer in business) 

PUBLIC SERVICE APPEAL 
BOARD-

WESTERN AUSTRALIAN 
INDUS1RIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 80(I)-Appeal to the Public 

Service Appeal Board 

Egon Sievers 
and 

Public Service Commissioner. 
No. PSAB 29 of 1993. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER R.N. GEORGE-CHAIRPERSON. 

MR B. TILBURY-MEMBER. 
MR N. SIVEWRIGHT-MEMBER. 

7 December 1994. 
Reasons for Decision. 

TIlE COMMISSIONER: This is the unanimous decision of 
the Public Service Appeal Board. 

Following consultation with the Public Service Commis
sion, the Ministry for Justice., on Autm!lUl 1993, preferred 

94 consecutive charges against Mr Egon Sievers (the 
Appellant) who at that time held the position of Director, 
Level 9, Building Services Division, Department of Correc
tive Services. He was also suspended without pay from that 
date. In summary, the charges against the Appellant were 
that he committed the following acts of misconduct (charges 
1-42) and negligence (charges 43-94), said to be offences for 
the purposes of Section 44(l)(c) of the recently repealed 
Public Service Act 1978 (the Act). 
o Charges 1-25 inclusive-aIleged misuse of Bunbury 

Prison Account 8MNN4BUA98; 
o Charges 26 and 27-alleged instruction to Alexis 

Beardmore to issue local purchase orders in excess of 
applicable monetary limits; 

o Charges 28-42 inclusive-aIleged misuse of local pur
chase orders by the firm Forbes and Fitzhardinge; 

o Charges 43-94 inclusive-aIleged failure to prevent 
various officers from using Local Purchase Orders and 
cash payment vouchers. 

The charges were laid pursuant to Section 45(1)(b) of the 
Act. 

Acting under powers delegated by the Public Service 
Commissioner a Mr W. Rowe, acting Executive Director of 
Courts Development and Management, Ministry for Justice, 
conducted an inquiry into the charges raised against the 
Appellant. That inquiry was conducted by way of a hearing 
held on the days of 20 September 1993, 5 October 1993 and 
6 October 1993, during which evidence was given under 
oath and submissions were received in both oral and written 
form. 

At the conclusion of the inquiry Mr Rowe reported 
through the Director General of the Ministry for Justice to 
the Public Service Commissioner the following fmdings and 
recommendation as to penalty: 

"0 I fmd charges 1-25 inclusive, alleging misuse of 
Bunbury Prison account 8MNN4BUA98, proved. 

• I find charges 26 & 27, alleging the instruction of 
Alexis Beardmore to issue Local Purchase Orders 
in excess of applicable monetary limits, proved. 

• I fmd charges 28-42 inclusive, alleging the misuse 
of LocaI Purcbase Orders by the firm Forbes & 
Fitzhardinge proved. 

• I find charges 43-94 inclusive, alleging a failure 
to prevent various officers from using LocaI 
Purchase Orders and Cash Payment Vouchers in 
particular ways, not proved. 

o Having considered all matters put to me by Messrs 
Zaknich and Sievers and all other relevant matters 
emerging in the course of the inquiry, I recom
mend that Mr Sievers be required to resign 
pursuant to the provisions of s44(2)(g) of the 
Act." 

[Appeal Book Vol 5 p. 800] 
In his overview of procedure, evidence and submissions 

before the inquiry, Mr Rowe noted that-
"In the course of the argument, Mr Sievers 

implicitly acknowledged that requisite procedures were 
not adhered to because he had to complete the 
Casuarina work within a certain time to enable the 
transfer of prisoners from Fremantle on the closure of 
the Prison." 

(Appeal Book Volume 5 at 808) 
Further, in dealing with the question of penalty he said-

"I am satisfied that Mr Sievers was fully committed 
to his project management task but misguided in his 
approach to the financial aspects of that work. I have 
no reason to doubt that he worked extremely hard nor 
that he probably lacked the full resources he needed to 
properly discharge his functions. The totality of the 
evidence points to administrative 'short cuts' being an 
intrinsic part of his overall approach. Certain options 
were open to him to avoid the need to act in this way 
such as appropriate approvals to transfer moneys 
between projects and to dispense with or adjust the 
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effect of particular administrative instructions but these 
were not availed of." 

(Appeal Book Volume 5 at 810) 
Apart from this there is little in the way of reasons 

recorded in support of the findings, although this does not 
constitute an error (see Public Service Board of NSW v. 
Osmond 159 CLR 656). While Mr O'Brien for the Appellant 
complained not so much of the failure of Mr Rowe to give 
reasons but rather of the failure to make fmdings as to the 
various elements of the charges, to the extent that may be 
said to constitute an error or a defect in the process the error 
or defect is remedied by these proceedings which require the 
Board to examine the evidence afresh and form its own view 
(see Twist v. Randwick Municipal Council-High Court of 
Australia (1976) p. 379). 

The fmdings of Mr Rowe were accepted by the Public 
Service Commissioner and after giving the Appellant an 
opportunity to be heard on the recommendation as to 
penalty, advised him of the outcome in writing. The text of 
that advice, formal parts omitted, is in the following terms: 

"I refer to my previous correspondence regarding 
the report to me by my delegate Mr William Rowe 
regarding charges against you under the Public Service 
Act 1978, and to the report to me of Messrs Chinnery 
and Pervan regarding your submissions in mitigation 
of the penalty recommended by Mr Rowe. 

I have now determined the penalty to be applied in 
this matter. 

Pursuant to section 46(2) of the Public Service Act 
1978 you should be subject to a reduction in salary to 
level 8.1 in accordance with section 44(2)( e) of the Act 
with effect from the date of this letter. 

Further, given the circumstances surrounding your 
employment status, your suspension without pay 
should be lifted immediately and you should return to 
work as soon as you are able. Upon your return to work, 
you are to be treated in accordance with the General 
Order on Redeployment, Retraining and Redundancy. 

Any recreational leave taken by you during the 
period of suspension without pay, (from August 11, 
1993) shall be reinstated and your salary and other 
entitlements for the period of suspension without pay 
shall also be reinstated. 

I have instructed the Director General of the Ministry 
of Justice to take appropriate action to give effect to 
this decision immediately. 

An appeal against both the findings and this decision 
can be lodged before the Industrial Relations Commis
sion under section 51 of the Public Service Act 1978 
within 21 days of today's date. 

[Appeal Book Vol 6 p. 956] 
It is the fmdings arising out of the inquiry in respect of 

charges 1-42 inclusive and the penalty imposed by the 
Public Service Commissioner against which the Appellant 
now appeals pursuant to S.80I(i)(d) of the Industrial 
Relations Act 1979. The grounds of appeal, as taken from 
the Schedule to the Notice of Appeal filed on 13 December 
1993, are as follows: 

"APPEAL AGAINST FINDINGS 
1. The learned Inquirer failed to adequately direct 

himself on the requirement of an "act of miscon
duct" in respect of each charge. 

2. The learned Inquirer erred in fmding the Appellant 
guilty of misconduct on each charge and the 
Public Service Commissioner has erred in accept
ing those findings. 

PARTICULARS 
Charges 1-25, the learned Inquirer; 

(a) failed to direct himself in his fmding to the 
element that the Appellant had a guilty 
knowledge as required by the charge and 
made no fmding in respect of that element, 

(b) failed to inquire into or consider material 
tendered by the Appellant at the inquiry and 
relevant to its subject matter which material 

corroborated the Appellant's case in a mate
rial particular. 

Charges 26-27, the learned Inquirer; 
(c) wrongly found that the Appellant had in

structed the issue of a Local Purchase Order, 
(d) failed to consider the Appellant's defence, 

namely that the forms in question were 
completed only as a means of advising the 
Finance and Budget Corporate Services 
Section of the Department of each transac
tion and were not issued as, or processed as 
Local Purchase Orders properly so called. 

Charge 28-42, the learned Inquirer; 
(e) found without direct evidence being given on 

the point that the Appellant acted "without 
authority" , 

(f) failed to consider whether the Appellant had 
an honest and reasonable, if mistaken, belief 
that he had acted with authority, 

(g) misinterpreted the allegation contained in 
each charge that the Appellant had, without 
authority, allowed the use of specific Local 
Purchase Orders by the firm Forbes and 
Fitzhardinge for specified purposes. The 
evidence disclosed is that the said firm was 
not allowed the use of Local Purchase Orders 
to incur financial liability, but was permitted 
access to Local Purchase Numbers in respect 
of transactions already authorised. 

APPEAL AGAINST PENALTY 
The Appellant is aggrieved by the global penalty 

imposed by the Public Service Commissioner and says 
that such penalty is manifestly excessive to the 
circumstances of his case." 

[Schedule to Notice of Appeal med 13 December 
1993] 

In addressing the first ground of appeal Ms Smith for the 
Respondent drew the Board's attention to the Decision in 
North v. Thlevision Corporation Ltd (11 ALR 599) as 
authority for the view that misconduct concerns the actions 
of a person which go to the deliberate flouting of essential 
contractual conditions and that the penalty justified for such 
misconduct depends upon its seriousness. Mr O'Brien did 
not take issue with this but argued that misconduct had to 
be proven in respect of each of the charges against the 
Appellant and that the Inquirer at ftrst instance erred in so 
fmding (Appeal Ground 2). 

Mr O'Brien sought to draw some parallel between 
misconduct charges 1-42 and the negligence charges 43-94 
which were found by the Inquirer Mr Rowe at frrst instance 
not to be proven. In our view, however, the charges are 
distinguishable in that the former concerns deliberate acts 
of or directions given by the Appellant, whereas the latter 
concern an alleged failure by the Appellant to take action 
as Director of the Building Services Division to initiate 
procedures to prevent others from acting in breach of 
accountability instructions and procedures. 

All of the charges before the Board are said by Ms Smith 
to arise out of deliberate acts of the appellant which place 
him in breach of a fundamental condition of his employment 
to comply with statutory requirements such as Treasurer's 
Instructions and Thnder Board Procedures. Administrative 
Instructions in place at the time of the alleged offences 
placed an obligation on all officers to comply with and give 
effect to enactments, regulations and administrative instruc
tions. This included Treasurers Instructions made pursuant 
to s.58 of the Financial Administration and Audit Act 1985 
which in itself provides pursuant to subsection (4) of s.58 
that every accountable authority and officer is required to 
comply with Treasurers Instructions. In the context of these 
circumstances and the evidence of Mr G. Gliddon as to the 
serious consequences of the actions described in respect of 
a number of the charges against the Appellant, we are 
satisfied that if proven they each clearly constitute an act of 
misconduct. It remains only to establish whether the Inquirer 
at first instance, Mr Rowe, erred in his findings and if not, 
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whether the penalty determined is excessive in the circum
stances. 

The particulars to the grounds of appeal categorise the 
charges appealed against into three separate groups; charges 
1-25 inclusive, charges 26 and 27 and charges 28-42 
inclusive. All of these charges allege misconduct. The 
Inquirer at first instance, Mr Rowe, dealt with the charges 
under the same groupings, as did the parties to these appeal 
proceedings. It is therefore appropriate that these Reasons 
for Decision deal with matters in issue in the same way. 

Charges 1-20 inclusive allege that on or about October 7, 
1991 the Appellant authorised the charging of goods 
required for maintenance purposes at Casuarina Prison 
against the Bunbury Regional Prison account 
8MNN4BUA98 knowing that such goods were for use at 
places other than Bunbury Regional Prison. Charges 21-25 
inclusive allege that on or about December 6, 1991, contrary 
to Treasurers Instruction 305(4)(ll), the Appellant, being an 
appointed incurring officer, certified cash payment vouchers 
made out to named companies in payment of goods charged 
against the Bunbury Regional Prison account 
8MNN4BUA98 knowing that the goods were for use at 
places other than the Bunbury Regional Prison. Charges 
21-25 relate to specific line items forming part of various 
Purchase Request Forms the subject Of ch~g~ 1-4 and 
12-17 inclusive. In the course of the mqurry mto these 
charges at first instance, oral evidence was given by Alexis 
Beardmore leslie Wearing, Mark Thvey, Edward Tomczak 
and Lou Halvorson. Some twenty-one exhibits were also 
received into evidence including written statements from the 
witnesses heard plus written ~tatemen~ .of nine otJ:ter 
persons. Mr 1. Zaknich, representing the Mtnlstry f«;>r lusti~ 
in the proceedings beforeMr Rowe, also gave eVIdence m 
support of the charges. 

Charges 26 and 27 allege that on or about October 30, 
1991 the Appellant instructed Alexis Beardmore to issue 
Local Purchase Orders made out to Defence Security 
Systems Inc, contrary to Treasurers Instruction 403(3) and 
Accounting Instruction 10 issued on 8 August 1991 pursuant 
to Treasurers Instruction 403(2). Charge 26 concerned an 
instruction to issue a Local Purchase Order for $160220.25. 
Charge 27 concerned an instruction to issue a Local 
Purchase Order for US$29469.80. 

Charges 28-42 allege that on various dates between 23 
April 1991 and 7 October 1991 the Appellant did, without 
authority allow the use of Local Purchase Orders by the firm 
Forbes ~d Fitzhardinge for the supply of various items and 
for the performance of various works. The value of the Local 
Purchase Orders to which these charges relate range from 
$9461.00 to $109992.00 

In a number of instances the actions of the Appellant are 
said to have also infringed the State lender Board Act and 
a devolution agreement between the Department of Correc
tive Services and the State Supply Commission, as they 
were then known. 

In his inquiry into charges 26-42 inclusive .Mr Rowe took 
into account written statements by AlexIs Beardmore, 
Robert Hardy, Peter Mears, Andrew Krawizak, 10sepbine 
Stewart and Christine Adriansz and other documentary 
evidence. Again Mr Zalmich gave sworn evidence in support 
of the charges. 

The Appellant relied in the proceedings before Mr Rowe 
upon a written statement prepared in response to the charges 
and sworn evidence given by himself in the course of the 
proceedings. He called no witness evidence in support. 

It is well established that appeals before the Public 
Service Appeal Board pursuant to S.801 of the Act are to be 
conducted as hearings de novo with the onus resting upon 
the Appellant to show on the balance of probabilities that 
the Board should interfere with and adjust the decision under 
appeal. In this respect Ms Smith for the Respondent referred 
the Board to the Reasons for Decision in PSAB 8 of 1991 
(72 WAlG 921) which adopted with approval the explana
tion of the nature of appeals of this type given by Fielding 
C. in PSAB 2 of 1989 (69 WAlG 2266). 

Evidence was given in the Appeal proceedings on behalf 
of the Respondent by Mr L.A.R. Halvorson, who in 1991 

held the position of Manager, Logistics Support Branch, 
Department of Corrective &:rvi~s; ,Mr D.O. ~e~~ter, who 
assisted with the audit investigation mto the actiVIties of,the 
Building Services Division which led to the charges agamst 
the Appellant· Mr G. Gliddon, who was Acting Manager, 
Internal Audit, Department of Co~ti~e Services,. fro!D 
May 1991 until his transfer to the Mmlstry for JUstIce m 
1993; Ms A.A. Beardmore, who worked in ~e Buil~ing 
Services Division of the Department of Corrective Services 
for approximately five years until her appointme,nt in 1993 
to the office of the Public Trustee; Ms C.A. Adriansz, who 
in 1991 was the Acting Thchnical Officer, Building Services 
Branch, Department of Corrective Services. Evid~nce was 
given on behalf of the Appellant by I.C. Hill, then 
Permanent Head of the Department of Corrective Services 
at the time of the alleged offences, and Mr K.C. Wi~, who 
at the time of the alleged offences was working on 
secondment with the Building Services Division, Del?art
ment of Corrective Services, Mr M.R. Collett an archItec
tural consultant who worked with the Building Services 
Division and the Appellant during 1991-1992 ~d Mr ~.N. 
Paynter, Architect and Director of For~s and Fltzhardinge. 
The Appellant also gave evidence on hiS own behalf. 

We turn now to the evidence before the Board. 
Charges 1-25 
It is not in dispute that the Appellant signed the Purchase 

Request Forms and Cash Payment Vouchers the subject of 
these charges. The only issue in question is whether the 
Appellant knew when he signed the forms charging the 
goods ordered to a Bunbury account number that the goods 
were for use at places other than Bunbury Regional Prison. 

Mr O'Brien for the Appellant argued that the wording of 
charges 1-25 require a finding that the items referred to in 
those charges were actually delivered to the Bunbury 
Regional Prison and that there is no evidence to support such 
a rmding. In our view this is not the case, The charges refer 
specifically to the actions of the Appellant at the time he 
signed the Purchase Request Forms as Authorising Officer 
and whether he knew at that time that the items charged 
against the Bunbury Prison Account number were in fact for 
use at places other than Bunbury Regional Prison. If any 
proof is required as to where the items ended up th~ only 
direct evidence one way or the other before the ~o~d IS that 
contained in the statement of Mr Tovey, WhICh mcluded 
reference to the purchase requests and payment vouchers 
subject to Charges 1-25, where he said-

"Th the best of my knowledge none of the a~ve 
items have been used for Bunbury. As SupervISor 
Maintenance I have never forwarded any of the above 
items to Bunbury Prison nor have I instructed any of 
my staff to do so". 
(Appeal Book Vol 1 p. 80) 

The statement of Mr Wearing at Appeal Book Vol 1 p. 69 
also supports a rmding that the goods were not forwarded 
to the Bunbury Regional Prison. 

Evidence was adduced in relation to these charges on 
behalf of the Appellant through Mr K.C. Wigg who at the 
time the alleged offences occurred had been seconded to the 
Building Services Division and was working under the 
Appellant. The evidence of Mr Wigg was that he attended 
a meeting with the Appellant and others on Wednesday 2 
October 1991 at which it was said the budget for the 
Bunbury Regional Prison was discussed. At that meeting a 
budget of $200,000 for spares for the Bunbury Regi(;mal 
Prison was approved. The Appellant, however, authonsed 
only $100,000 of that amount to be spent and instructed Mr 
Wigg to proceed to identify and order equipment required. 
On Thursday 3 October and Friday 4 October Mr Wigg said 
he attempted to obtain a list of spares and equipment from 
Thchnicians at Canning Vale who had been involved in 
identifying spares requirements for both Bunbury and 
Casuarina but was unable to locate them. He therefore 
contacted the Maintenance Supervisor, Mr Mark Thvey, and 
told him that he "needed to order basically straightaway the 
spares and equipment as identified by the technicians for 
Bunbury" (Transcript p. 182). A list was provided to Mr 
Wigg on Friday 4 October by Mr Thvey which he took home 
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and on Sunday 6 October used to write up the Purchase 
Request Fonns now subject of charges 1-20, recording on 
them the Bunbury account number. Mr Wigg was unable to 
say what happened to the list provided to him by Mr Thvey 
but said that he assumed it had been destroyed. The Purchase 
Request Fonns were taken to the Appellant by Mr Wigg on 
Monday 7 October. He waited while the fonns were signed 
by the Appellant as Authorising Officer and then took them 
to the Logistics Support Branch where they were processed. 

Mr Wigg was unmoved in his contention that at all times 
he and the Appellant believed that the spares and equipment 
ordered were for Bunbury. Mr Wigg stated, and it was 
accepted on behalf of the Respondent, that he had been 
interviewed in relation to this matter by both the police and 
investigators from the Ministry for Justice and his responses 
on each occasion had been consistent with his evidence 
before the Board. 

Mr Wigg's evidence is also consistent with the denial by 
the Appellant that he had signed the Purchase Request fonns 
not knowing that the spares and equipment were for use at 
a place other than Bunbury Regional Prison. This is not, 
however, consistent with the surrounding events of the time 
or with other evidence. 

Mr Wigg himself conceded under cross-examination that 
the contracts for Casuarina Prison did not adequately 
provide for spare parts and that that issue was a matter 
subject to ongoing discussions between Mr Thvey and the 
Appellant who had asked consulting engineers CCD 
Australia Pty Ltd (CCD) to prepare a spares list. He also 
admitted that he himself had prepared and forwarded a list 
of spare part and testing equipment requirements to the 
Appellant on 9 September 1991 which included spare parts 
and equipment to the value of $115,000 specifically for 
Casuarina Prison. All of this occurred in an environment 
where Mr Thvey had constantly been saying to him that 
spares and equipment were needed for Casuarina. Mr Wigg 
said that he passed his list on to the Appellant but that money 
for the spares and equipment was not available. The 
evidence also indicates that on or about 10 September 1991, 
prior to the meeting of 2 October 1991 which approved 
$200,000 for spares for the Bunbury Regional Prison, the 
Appellant had received a list of spare parts identified for 
Bunbury to the value of approximately $42,900. On the 
evidence of Mr Webster and the Appellant this was the only 
list for Bunbury and despite earlier evidence by Mr Wigg 
that he was more closely involved with spares for Bunbury 
Prison than for Casuarina Prison, he was vague as to whether 
he had actually seen the list or whether it was in fact the only 
list. 

Other evidence which is inconsistent with that given by 
Mr Wigg is to be found in a statement of a Mr Mark Cowan 
which is included in Appeal Book Volume 1 at pages 90/91 
which reads as follows: 

"In March 1991 together with Sydney Anthony, I 
prepared a list of test equipment required to maintain 
and support electronic equipment installed at Casuar
ina. This report entitled EQUIPMENT REQUIRED 
FOR ELECfRONIC WORKSHOP was our own 
initiative and was intended for the Director, Buildings. 
The list was forwarded to Egon Sievers in the form of 
a letter dated 26 March 1991 and a copy was also sent 
to Kevin Wigg. 

No action was taken by either Egon Sievers or Kevin 
Wigg in response to this letter. Cognisant of the 
impending opening of Casuarina Prison it was with 
some urgency we compiled an update report entitled 
EQUIPMENT REQUIRED FOR ELECfRONICS 
WORKSHOP UPDATE. This report dated 31 May 
1991. was ~ (sic) to Egon Sievers and a copy was 
sent to Kevm Wigg. Peter Naylor and Mark Thvey. 
This update included additional items not provided for 
in the first report. A further letter was forwarded to 
Egon Sievers on 15 July 1991. 

No provision had been made for this testing 
equipment which was essential for the maintenance of 
electronic systems at Casuarlna. 

After completing the update list I asked Kevin Wigg 
what equipment we were going to get. He replied, "it 
depends on how much money Egon can get out of other 
projects" . 

I said, "why don't we forecast the need and budget 
for it from next years budget". 

He replied, "its a bit hard to do that with treasury. 
Egon knows what he is doing and will get the money 
out of other projects". 

(our emphasis) 
When this was put to Mr Wigg in cross-examination he 

said that the statement was inaccurate and that his 
recollection was firstly that the list referred to by Mr Cowan 
was for prisons generally and not specifically related to 
Casuarina and secondly that he had not referred to getting 
money out of 'other' budgets but rather out of 'the' budget. 

A statement by a Mr Cotter of CCD at Appeal Book Vol 
1 p. 98 also substantiates the fact that both Mr Wigg and the 
Appellant were actively involved over a period of time 
relevantly approximate to October 1991 in the identification 
of a spares list for Casuarina Prison. 

While Mr Wigg maintained his denial of evidence that 
was against him and his denial of any knowledge that the 
Purchase Request Fonns prepared by him on Sunday 6 
October 1991 were for spares and equipment for other than 
the Bunbury Regional Prison, he was less than convincing. 
Under cross-examination he tended to become vague and 
evasive and his explanations of his role in the preparation 
of spare parts lists for both Casuarina and Bunbury in the 
period to October 1991 was not at all consistent with the role 
indicated by other evidence, including the minutes of the 
Multi Functional (Casuarina) Prison meetings (Appeal Book 
Vol 2 p. 199-212). Those minutes indicate that Mr Wigg's 
role was to monitor and follow up spares requirements 
identified by Mr Tovey and Mr Cotter of CCD, and to 
arrange priorities and purchases. This is in contrast to the 
more arms length role he claimed in his evidence. The 
evidence of Mr Collett, who worked closely with the 
Appellant and wrote the minutes of the meetings referred to 
above, also establishes a much closer role by Mr Wigg in 
assessing spares requirements than that contended by him. 

Taking into account the demeanour of Mr Wigg in the 
giving of his evidence and the totality of the material before 
the Board, we have concluded that where there are 
inconsistencies between the evidence of Mr Wigg and other 
evidence the latter is to be preferred. 

The Board was also referred to a statement by Mr Mark 
Thvey dated 11 May 1993 which was before the Inquirer at 
first instance (Appeal Book Vol 1 p72). That statement 
indicates that in May 1991 Mr Cotter from CCD, had 
contacted Mr Tovey about spares for Casuarina Prison. This 
was the frrst contact Mr Thvey said he had received from 
anybody concerning spares for Casuarina Prison. 

Over a period of time Mr Cotter recommended a spares 
list to the value of $200,000 which was sent by Mr Thvey 
to the Appellant. At some point after that, according to Mr 
Thvey. Mr Wigg told him that only $100,000 was available 
for spares. Although Mr Wigg's evidence is that he had also 
indicated that the amount of $100.000 was for Bunbury 
spares, Mr Thvey says that his discussion with Mr Wigg 
specifically related to Casuarina and that to his knowledge 
neither he (Tovey) nor anybody else in the Buildings Branch 
had input into maintenance requirements for Bunbury until 
approximately October 1992 when the Maintenance Branch 
took over responsibility for security maintenance at Bun
bury. 

Mr Thvey wrote to the Appellant on 11 September 1991 
with a list of spares needed to "service allocated prison 
institutions" (Appeal Book Vol 2 p. 162). That memo was 
clearly headed "Casuarina Prison maintenance spares and 
equipment list". This was followed by a second memo to 
the Appellant prepared by Mr Thvey on the direction of Mr 
Wigg setting out an amended list of spares. The second 
memo was also under the heading "Casuarina Prison 
maintenance spares and equipment list" and provided a list 
tailored to a budget allocation of $100,000. Mr Thvey said 
that the content of the list and preceding reports were 
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subsequently included in another document issued by CCD 
entitled "Casuarina Prison spares list" dated October 1991 
(Appeal Book Vol 2 p. 168). Items listed in that document 
were subsequently ordered on purchase request forms 
26027-26046 which are the subject of charges 1-20. 

All of the items listed on purchase request forms 
26027-26046 are said by Mr Thvey in his statement to be 
spare parts for Casuarina Prison with the exception of two 
of the five items listed on Purchase Request Form 26043 and 
all five items on Purchase Request Forms 26044 to 26046. 
These items were said to be required by the Development 
and Maintenance Branch for testing equipment primarily at 
Casuarina Prison. A number of items were identified as 
having commonality with Bunbury but Mr Thvey categori
cally stated that each of those items were in fact specifically 
ordered for Casuarina Prison. 

Mr Thvey also stated that he had identified Cash Payment 
Vouchers signed by the Appellant as Incurring Officer 
which were for goods charged to the Bunbury Prison 
account but which in fact were for items received by him 
for use at either Casuarina Prison or the Canning Vale 
Maintenance Branch (charges 21-25). 

The Appellant in his evidence said that the letters to him 
from Mr Tovey referred to "allocated prison institutions" 
without mentioning Casuarina and he had proceeded in the 
belief that the items listed were for Bunbury Prison. This 
evidence is placed in doubt, however, by the fact that there 
are a number of items of correspondence from various 
persons addressed to the Appellant by name or marked for 
his attention, some of which were sent by or copied to Mr 
Wigg, which clearly identify a spares list to the value of 
approximately $100,000 for Casuarina Prison (See for 
example Appeal Book 2 pp161, 163, 165, 167, 168,214 and 
attachments to 214). These examples include letters from Mr 
Thvey which, while referring in the text to "allocated prison 
institutions" are clearly headed "CASUARINA PRISON 
MAINTENANCE SPARES AND EQUIPMENT LIST". In 
addition, minutes of a number of meetings under the heading 
of C8Suarina Prison or Multi Functional Prison (which is 
said to be another name for Casuarina Prison) held between 
24 April 1991 and 24 October 1991, most of which were 
attended by both Mr Wigg and the Appellant, show a direct 
involvement by Mr Wigg in following up the preparation of 
a spares list by Mr Tovey and CCD and the ongoing 
knowledge of the Appellant of that fact. 

The Appellant conceded in cross-examination that he had 
not questioned the truth of Mr Thvey's statement in the 
proceedings at first instance and did not do so in the 
proceedings before this Board. 

It is apparent on the evidence that in October 1991 there 
was an immediate and urgent need for spares for Casuarina 
Prison which was soon to receive prisoners; there was no 
immediate need for spares for Bunbury Prison at that time, 
or in fact for several months after that time; the Purchase 
Request Forms the subject of charges 1-20 were prepared 
and processed with apparent urgency over a period of five 
days and involved Mr Wigg in work on a weekend to 
achieve that; the only list of spares prepared to the value of 
approximately $100 000 was for Casuarina Prison (with 
some component for the Development and Maintenance 
Branch for testing equipment primarily at Casuarina Prison); 
both Mr Wigg and the Appellant were well aware of that list; 
there were no funds available for spares in the Casuarina 
budget at the relevant time the only spares list for Bunbury 
was for a sum of $42,912 (which was not proceeded with 
at that time) and both the Appellant and Mr Wigg were 
aware of that list; and there was no other requirement for 
spares for the Bunbury Regional Prison until about mid to 
late 1992. Against this background the evidence of both Mr 
Wigg and the the Appellant lack credibility and we fmd on 
the balance of probabilities that the actions described in 
charges 1-20 were undertaken by the Appellant in the clear 
knowledge that the goods concerned were for use at places 
other than Bunbury Regional Prison and primarily for use 
at C8Suarina Prison. It is difficult to envisage, given the 
sequence of events and the closeness of the involvement of 
the Appellant in all matters associated with the planning and 
commissioning of the Casuarina prison, that he was not well 

aware that the Purchase Request Forms presented to him by 
Mr Wigg for authorisation on 7 October 1991 were not for 
goods for use at the Bunbury Regional Prison. 

Charges 21-25 inclusive concern alleged breaches of 
Treasurers Instruction 305. 

Treasurers Instruction 305 sets out the background to the 
instruction, the instruction itself and guidelines to assist in 
implementing its requirements. Those parts relevant to 
charges 21-25 are contained in the following extracts from 
that instruction. 

"BACKGROUND 

The role of the Incurring Officer in the payment 
process is an integral part of the system of control over 
the expenditure of moneys. The Incurring Officer's 
signature on the payment voucher provides the Certify
ing Officer with an assurance that the payment details 
are correct in terms of the Treasurer's Instructions. 
However consideration must also be given to whether 
it is cost beneficial to require every payment to be 
incurred and certified by separate officers. The Instruc
tion provides Accountable Officers and Authorities 
with a discretion to allow payment vouchers to be 
incurred and certified by one officer where the payment 
is for $1,000 or less. This provision allows the 
individual Accountable Officers and Authorities to 
assess the risk associated with these payments and 
decide if the cost of requiring separate incurring and 
certifying is justified." 

"TREASURERS INSTRUCTION 
(1) .•• 
(2) .. . 
(3) .. . 
(4) In respect of every payment the Incurring Officer 

shall ensure that: 
(i) ... 

(ii) the accounts to be charged are correct; and 
(Hi) .•• " 
[Exhibit lA] 

The Cash Payment Vouchers subject to charges 21-25 are 
included in Appeal Book Volume 1 at pages 54, 56, 58, 60 
and 62. Each of those Vouchers identify the Purchase 
Request Form number relevant to the goods and services 
supplied, and records the Bunbury account number. The 
Vouchers are signed by the Appellant as Incurring Officer 
certifying that the account is correct in respect of the 
requirements of Treasurers Instruction 305. For the reasons 
set out above in relation to charges 1-20 we fmd that it is 
more probable than not that the Cash Payment Vouchers 
were also signed by the Appellant in the knowledge that the 
goods concerned were for use at places other than Bunbury 
Regional Prison. 

The evidence before the Board supports the fmding of the 
Inquirer at fIrst instance that Charges 1-25 inclusive had 
been proved and we would therefore dismiss the appeal 
insofar as it relates to these charges. 

Charges 26 and 27 
In respect of charges 26 and 27 Ms Beardmore gave 

evidence that on or about 30 October 1991 and 20 January 
1992 respectively, on the instruction of the Appellant, she 
had made out and forwarded to Defence Security Systems 
Inc two Local Purchase Orders (LPOs) in the amounts of 
$160,225.25 (LPO 263957) and $US29,469.80 (LPO 
263969). A letter and fax from Ms Beardmore to Defence 
Security Systems Inc confirming her actions are to be found 
in Exhibit 7 and in Appeal Book Vol3 at p. 311 respectively. 

Treasurers Instruction 403, alleged to have been breached 
by the issue of the LPOs subject to these charges, is in the 
following terms: 

"403 PURCHASES BY LOCAL PURCHASE 
ORDER 

TREASURER'S INSTRUCTION 
(1) Local Purchase Orders in a form approved by the 

Accountable Officer or Authority may be utilised by 
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any department or statutory authority, but in the case 
of a department or statutory authority which is a 
"department" for the purpose of the State 'lender 
Board Act, the fonn shall only be used where the use 
of fonnal contracts or Department of Services-State 
Supply Division requisitions is not practicable. 

(2) Where local Purchase Orders are utilised, the 
Accountable Officer or Authority shall detennine and 
record in the accounting manual: 

(i) the approved range of goods and services; 
(ii) the monetary limits on the approved range of 

goods or services; and 
(ill) the level above which competitive quotations 

must be called. 
(3) Under no circumstances are officers to issue a 

Local Purchase Order outside the limit of the approved 
authority. 

(4) local Purchase Orders shall be issued by or under 
the direction of the Principal Accounting Officer. 

(5) local Purchase Orders are monetary fonns and 
their safekeeping and use in accordance with these 
Instructions is the responsibility of the officer to whom 
they are issued." 

(Exhibit lB) 
Pursuant to Treasurers Instruction 403(2), Accounting 

Instruction 10 dated 8 August 1991 sets the limits of 
approved authority for labour and material services not 
subject to Departmental contracts at $7,500 (Appeal Book 
Vol3 p. 273). Prior to 8 August 1991 the limit was set at 
$6,500 (Exhibit 3). 

It is clear from Treasurers Instruction 403 that LPOs are 
only to be used within prescribed monetary limits and where 
the use of fonnal contracts or State Supply Division 
requisitions are not practicable. Otherwise the purchasing 
procedure to be followed is in accordance with the 
Department of Corrective Services Business Plan (Exhibit 
2) and the State 'lender Board statement of policy 
concerning devolution (Appeal Book Vol 3 p. 327). 

Mr Halvorson gave evidence in relation to the Business 
Plan which was prepared by him in 1990 and titled the 
Department of Corrective Services Business Plan For The 
Cornmon Use Purchasing System. The Business Plan was 
prepared as part of the process of devolution of purchasing 
from the State 'lender Board and included a procedure for 
the sourcing of goods and services. The procedure specified 
that goods, materials and services sourced directly from 
suppliers were to be subject to the following criteria for each 
line item on a requisition: 

e up to $5000 - three telephone quotes, where 
possible to be obtained and 
recorded 

e over $5000 - representative written quotes 
to be obtained from suppliers 
in accordance with account
ing procedures 

e over $50000 - to follow the major pr0cure-
ment policies as set out in the 
State Supply Policy Council 
Procurement Framework: 

The devolution agreement in place between the State 
'lender Board and the Department of Corrective Services at 
the time of the alleged offences now subject to appeal 
provided, inter alia, as follows. 

"In accordance with the General Exemption exe
cuted by the Treasurer under Section 20(1) of the State 
'lender Board Act 1965, the State 'lender Board of 
W.A. (the Board) pursuant to Section 16(1) its of the 
State 'lender Board Act 1965 resolved at its meeting 
held on 7 June 1990 to authorise the Department of 
Corrective Services to undertake devolved purchasing 
as follows: 

(1) Stores or services covered by general and 
special contracts established by the State 
'lender Board under Section 20(2) and 20(3) 
of the above Act. 

(2) Stores or services not covered in (1) to a 
value of $10,000 per line item. 

(3) Stores held in government inventory. 
In exercising this authority, the Department of 

Corrective Services will: 
(a) Comply with existing policies and practices 

and those that may be prescribed by the State 
'lender Board Act 1965 and the Financial 
Administration and Audit Act 1985 for the 
purchase of goods and services. Special note 
is made of the following requirements: 

(i) all purchases over $10,000 per line item 
require 'lender Board approval before 
acquisition; purchases over $500,000 
also require Executive Council ap
proval. 

(ii) proposed purchases over $50,000 in 
value require the calling of 'lenders by 
the State 'lender Board. 

(b) Observe State Supply Policy Council poli
cies and guidelines. 

(c) Report to the State Supply Policy Council as 
required on the conduct and management of 
the purchasing function as outlined in the 
departmental Business Plan." 
[Appeal Book 3 p. 327] 

"Line" items were said to relate to each individual item 
recorded on a requisition except where an item was 
comprised of a number of sub items in which case the sum 
of those sub items were taken to be the "line" item. 

Under this arrangement the proper purchasing procedure 
was that Purchase Request Fonns were to be submitted to 
the Logistics Support Branch which would ensure that the 
Devolution Agreement was complied with and 'lender 
Board approvals were obtained where appropriate or, in the 
case of construction work, that approvals or tenders were 
sought through the Building Management Authority. 

Mr Halvorson's evidence was that the Logistics Support 
Branch was in a position to meet the requirements of the 
Building Services Division either directly or through State 
Supply from mid 1989 but that the Appellant and the 
Building Services Division consistently refused to comply 
with established procedures and nonnal procurement chan
nels. From July 1990 the Purchasing Branch was said to be 
fully operational and the devolution agreement was in place. 
From that time transactions up to $50,000 could be dealt 
with internally using a purchasing request system. Transac
tions between $10,000 and $50,000 required three written 
quotes to be submitted for 'lender Board approval. Transac
tions above $50,000 still required tenders to be called 
through the State 'lender Board. It was conceded by Mr 
Halvorson that the Business Plan did not apply in relation 
to construction projects. In the case of construction work 
transactions which would otherwise require 'lender Board 
approval were required to be processed through the Building 
Management Authority. 

The evidence indicates that when the LPOs subject to 
charges 26 and 27 were faxed to America the goods had not 
been received as certified on the orders. Under cross
examination in relation to these charges the Appellant was 
evasive in his responses but in the end conceded, when 
confronted with documentation contained in Exhibit 7 and 
Appeal Book Vol 3 at p.311, that the LPOs in fact 
constituted orders for the equipment purchases (Transcript 
p. 155). This concession is contrary to evidence contained 
in his written statement to the inquiry at first instance 
(Appeal Book Vol4 at p. 479). The Appellant also conceded 
under cross-examination that he did not dispute any of the 
evidence of Ms Beardmore who had said that she prepared 
the LPOs in question on his instructions. 

The facts as they appear from the evidence in relation to 
these two charges may be summarised as follows. 

1. About the end of August 1991 LPO 262751 was used 
to purchase goods said to be to the value of $33131.90 from 
Defence Security Systems Inc. This LPO exceeded ap-
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monetary limits but is not the subject of any charge 
this Board. 

2. In September 1991 Defence Security Systems Inc 
supplied what was described as a "shopping list" of priced 
components for Bunbury Regional Prison which included 
components to the value of US$16O,506. 

3. On 20 September 1991 Mr I. Hill, the Permanent Head 
of the Department of Corrective Services at the time, sought 
approval from the State Supply Commission to order 
USS16O,506 of equipment by direct purchase without going 
to tender and recommended that Defence Security Systems 
Inc be granted sole contractor status. There is no indication 
that this request sought to cover LPO 262751 referred to in 
1. above. 

4. In its. reply dated 4 October 1991 the State Supply 
CommissiOJlapproved the US$16O,506 equipment purchase 
bU\ made no reference to the request in respect of sole 
~tor status. 

5. On 30 October 1991 LPO 263957 (charge 26) was 
forwarded to Defence Security Systems Inc in confirmation 
of an order for specified equipment to the value of 
$160,220.25 (see Exhibit 7). It is not entirely clear on the 
evidence but it would seem that the items on this LPO were 
priced in H$ as opposed to US$. When this was put to Ms 
Beardmore she was uncertain but speculated that she may 
have forgotten to identify the amounts as USS. Nothing else 
in the evidence indicates that the amount is anything other 
than an A$ amount. 

6. On 20 January 1992 LPO 263969 (charge 27) was 
forwarded to Defence Security Systems Inc in confirmation 
of an order for specified equipment to the value of 
US$29,469.80 (see Appeal Book Vol 3 p.271 and p. 311). 
On that same day a second LPO No. 263790 was also 
forwarded for spare parts apparently ordered by CCD on 11 
December 1991. That LPO is not, however, the subject of 
any charge before the Board and there are no details in 
relation to it in the evidence. 

7. Assuming an exchange rate of A$0.8Oc to US$1.oo at 
the relevant time, the sum of the amounts in LPO 263957 
and LPO 263969 would approximate US$157,645. 

There is no evidence before the Board of any other 
equipment purchases from Defence Security Systems Inc 
between 4 October 1991 and 21 January 1992 and this being 
so LPO 263957 and LPO 263969 may have been applicable 
to and within the limit of the approval given by the State 
Supply Commission on 4 October 1991 in reply to Mr Hill's 
memo of 26 September 1991. If this be the case the worst 
that could be said is that the use of the LPO's as directed 
by the Appellant was an inappropriate use and that some 
other method should have been utilised to formalise the 
contracts. 

It may well be that as the 4 October approval by the State 
Supply Commission was the only approval given and the 
total cost of components supplied by Defence Security 
Systems Inc was in the vicinity of $448,000, including ten 
orders in excess of $10,000 each (Exhibit 6), breaches of 
Treasurers Instruction 403 did occur. There is simply not the 
evidence before the Board, however, to establish that the 
expenditure committed to by the issue of LPOs 263957 and 
263969 was not covered by the approval given by the State 
Supply Commission of 4 October 1991 for "the direct 
purchase of the Above Ground Detection System from 
Defence Security Systems Inc for the sum of US$16O,506. " 
(Exhibit 6). 

There was some debate in the proceedings before the 
Board about whether the LPOs the subject of charges 26 and 
27 were in fact created in the usual sense of an LPO or 
whether they were simply "ordering tools". If our under
standing is correct an LPO is just that (an ordering tool) as 
well as a monetary form and once it is filled out and 
forwarded to a supplier it creates a binding contract which 
commits the ordering authority, on receipt of the goods 
ordered or on the satisfactory performance of services 
requested, to pay the amount recorded. The LPOs issued by 
Ms Beardmore on the instruction of the Appellant clearly 
constituted orders and this was admitted by him under 
cross-examination (Transcript p. 155). Nevertheless, the 

charges as framed require a fmding that LPOs 263957 and 
263969 exceeded approved limits and for the reasons set out 
above such a fmding can not be made on the evidence before 
the Board. We would therefore uphold the appeal in respect 
of these two charges. 

Charges 28-42 
These charges deal with the use of LPOs by Forbes and 

Fitzhardinge for the supply of goods and services to values 
in the range of $9,461.00 to $109,942.00. It is not disputed 
that at all material times the use of LPOs was regulated by 
Treasurers Instruction 403 (Exhibit lB). That Instruction is 
specific in prohibiting officers from issuing LPOs outside 
the limits of approved authority under Accounting Instruc
tion 10. The Appellant sought to establish that these limits 
did not apply to him by referring to his authorisation as 
Incurring Officer to incur expenditure on building related 
accounts of unlimited amounts. It is clear, however, that this 
authority did not permit him to incur such expenditure 
without adhering to proper procedures and this was admitted 
to by the Appellant in the hearing before the Board 
(Transcript p. 162). In any event Treasurers Instruction 403 
and Accounting Instruction 10 set out the specific uses of 
LPOs and the limits which apply in respect of those uses. 
LPOs were not to be used for other purposes. In particular, 
State Supply Commission purchasing instructions were 
required to be complied with or, in the case of items 
categorised as construction, work should not have proceeded 
without fIrst being submitted to the Building Management 
Authority for approval or for tender. 

Mr Halvorson in his evidence was taken through each of 
the LPOs subject to charges 28 to 42 and he confmned in 
each case that the items identified ought to have been subject 
to approval by the State lender Board or the Building 
Management Authority and in a number of cases, to the 
calling of tenders. 

Mr D.C. Webster gave evidence that as Manager of 
Special Projects he assisted with an audit investigation into 
the Building Services Division and had access to all files 
relating to that Division. A copy of a statement prepared by 
him and dated 15 February 1994 was also admitted into the 
record as Exhibit 5. Mr Webster's evidence confirmed the 
information contained in his statement that he had searched 
the ftles of the Building Services Division in connection 
with the issue of the LPOs the subject of charges 28 to 40 
and 42 and in each case there was no record of approval 
being sought or obtained for the issue of the orders in 
question. No reference was made by Mr Webster to charge 
41. Under cross-examination he also said that as part of his 
enquiries he had contacted the State lender Board which 
also had no record of lender Board approval being sought 
or given in relation to those Orders. 

Evidence given by Ms Beardmore confmned that the 
procedure followed in the period during which Forbes and 
Fitzhardinge were involved with the completion of the 
Casuarina Prison was that Forbes and Fitzhardinge would 
commission the supply of goods or services and would then 
either phone or fax the Building Services Division of the 
Department of Corrective Services for the issue of an LPO 
number or would forward invoices for payment without an 
LPO having fIrst been issued. LPO books were allocated to 
staff in the Building Services Division specifically for this 
purpose. No LPO books were ever in the possession of 
Forbes and Fitzhardinge but that is not what the charges 
allege. 

According to Ms Beardmore she would mostly not be 
aware of the cost of the goods or services for which the LPO 
number was being issued or whether in fact the goods and 
services had actually been received. Monetary restrictions 
on the use of LPO forms were also not applied and lender 
Board requirements were not adhered to. The advice of 
Forbes and Fitzhardinge and in some circumstances, CCD 
or the Department's Construction Supervisor or Mainte
nance Manager was relied upon as evidence of the receipt 
of goods or services. The only check carried out by Ms 
Beardmore before an LPO was endorsed and passed for 
payment was as to whether the relevant invoice was 
recommended for payment by the person from whom it was 
received. The invoices passed for payment would be 
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supported by the LPO or on occasions, because of work 
pressure, a Fonn 10 which quoted the LPO number would 
be used instead and the LPO fonn would be left in the LPO 
book. These procedures were said by Ms Beardmore to have 
been followed on the instructions of the Appellant and the 
LPOs referred to in charges 32 and 38 to 42 inclusive were 
identified by her as being dealt with under those instructions. 

Ms Adriansz gave evidence that she also issued many 
LPO numbers on the request of Forbes and Fitzhardinge, 
including those identified in charges 28 to 31 inclusive and 
charges 36 and 37, under the same procedures described by 
Ms Beardmore. Ms Adriansz could not recall who it was 
who instructed her to follow that course but said that it was 
a practice widely known and followed in the Division. 

In each of the cases referred to by Ms Beardmore and Ms 
Adriansz the amounts for which the LPO numbers were 
issued were in excess of monetary limits set for the use of 
such documents and in some cases, the requirement to obtain 
Thnder Board or BMA approval. 

The arrangements referred to in the evidence of Ms 
Beardmore and Ms Adriansz were also confinned by Mr 
Paynter from Forbes and Fitzhardinge. His evidence was 
that after the main contractors left the site in April 1991, 
outstanding work on the Casuarina Prison complex was 
completed under an arrangement whereby the Appellant 
would authorise certain works to be carried out and Forbes 
and Fitzhardinge would then call quotes or tenders for that 
work or, where practicable, negotiate an extension of 
existing contracts. Having selected who was going to do the 
work Forbes and Fitzhardinge would simply make a 
recommendation to the Appellant either verbally or in 
writing for his approval. The Appellant conceded under 
cross-examination that he conducted no review of the 
tenders or quotations submitted for approval and simply 
acted on the recommendation of Forbes and Fitzhardinge. 
This effectively placed control in the hands of Forbes and 
Fitzhardinge and displaced a number of statutory accounta
bility controls and the role of the Building Managing 
Authority. To illustrate the process Mr Paynter said that 
when the Department of Corrective Services was managing 
the completion of the Casuarina Prison project it would 
provide an LPO number on request which Forbes and 
Fitzhardinge would use to fonnalise arrangements between 
it and the selected contractor, whereas during the period 
prior to that when the major contractors were on site a 
contract would be issued by the Building Managing 
Authority. Under the arrangement with the Department of 
Corrective Services Forbes and Fitzhardinge would phone 
the Building Services Division at some point in time 
between the acceptance of a particular tender or quote and 
when an actual claim was made, and obtain an LPO number 
which would be used as authority for work to be done. 

There was nothing before the Board which placed in 
doubt the evidence of Ms Beardmore and Ms Adriansz and 
we accept their evidence as being an accurate reflection of 
the procedures followed in relation to charges 26 and 27 and 
charges 28 to 42 inclusive and that the procedures were 
instigated at the direction of the Appellant. Their evidence 
as to the procedure was also consistent with that of Mr 
Paynter. Further, the Appellant's own evidence was that he 
failed to obtain Thnder Board or BMA approval in the 
instances referred to, regarded the Halvorson business plan 
as being out of step with the requirements of the Building 
Services Division and avoided using the services of the 
Department's Logistics Support Branch because he consid
ered that it was not equipped to respond to the needs of his 
Division in its new role in managing the fmalisation of the 
construction and commissioning of Casuarina Prison subse
quent to 12 April 1991. The Appellant also conceded that 
he had acted in breach of Treasury Instruction 403 and 
Department of Corrections Accounting Instruction 10 issued 
pursuant to that instruction. 

In mitigation the Appellant said that these circumstances 
had come about because of a decision taken to end the 
involvement of the major contractors on site to avoid the 
imposition of heavy time penalties. When this was done the 
role of the Building Management Authority as project 

manager ended and Forbes and Fitzhardinge took over the 
function of calling, reviewing and accepting tenders which 
were in turn accepted by the Appellant on their recommen
dation. The Appellant's evidence was that he believed at the 
time that under this arrangement all instructwns were 
complied with and it was no longer necessary to adhere to 
monetary limits on the use of LPOs or to Thnder Board 
requirements. He conceded that he was aware of the policies 
and instructions by which he was bound and in hiIldsight that 
he should have adopted alternatives which would have 
ensured compliance. All of this was said by the Appellant 
to be justified, however, by the circumstances of the time 
and the extreme pressure under which he and his Division 
operated to meet time constraints on completing the 
Casuarina Prison so that it would be available to take 
prisoners from Fremantle Prison which was due to be closed. 

All of the evidence, including that of the Appellant 
himself, confirms that the Appellant did allow the use of the 
LPOs subject to charges 28 to 42 inclusive by the firm 
Forbes and Fitzhardinge for purposes and in a way that he 
knew was clearly in breach of Treasurers Instructions, State 
Thnder Board requirements and the devolution agreement 
between the State Thnder Board and the Department of 
Corrective Services. The charges are that this was done 
without authority and no evidence was brought by the 
Appellant to establish otherwise. 

The scope of works may well have been authorised as 
submitted by the Appellant. This does not, however, permit 
work to be carried out in the absence of authorisation 
pursuant to statutory requirements such as those set out in 
Treasurer's Instructions and Tender Board procedures. On 
the evidence the Appellant was well aware of the distioction 
in this regard. 

For the reasons set out above we would also dismiss the 
appeal insofar as it relates to charges 28-42 inclusive. 

We turn now to deal with the appeal against the penalty 
imposed by the Public Service Commissioner which 
complains of its global nature and that it "is manifestly 
excessive to the circumstances of his case". It was said by 
Mr O'Brien for the Appellant that the appeal against penalty 
was included for the sake of completeness and, as we 
understand it, to provide scope to adjust the penalty if the 
Appeal against the fmdings at first instance was to be upheld 
in part. 

Having found 40 of the 42 charges to be proven and that 
the appeal in relation to those 40 charges should be 
dismissed, we need do no more than note that the charges 
raise serious matters which go to accountability for the 
expenditure of large sums of public moneys and as has been 
found, deliberate actions in breach of instructions and 
procedures issued pursuant to statutory requirements. The 
charges found not to be proven are no more or less serious 
than the others before the Board and the upholding of the 
appeal in relation to them does not materially affect the 
consideration of penalty. The penalty recommended by the 
Inquirer, Mr Rowe, was reviewed in a hearing hefore 
officers of the Public Service Commission who received 
detailed submissions from the Appellant. As a result of that 
hearing it was detennined that the penalty recommended be 
significantly reduced. 

Nothing before the Board provides any basis fGI' it to 
intervene in the detennination of the Public Service 
Commissioner as to penalty and we would also therefore 
dismiss that element of the appeal. 

The appeal is to be determined by an order that it be 
upheld in relation to Charges 26 and 27 and that in all other 
respects it be dismissed. 

Appearances: Mr G.P. O'Brien (of Counsel) on behalf of 
the Appellant. 

Ms J.H. Smith (of Counsel) and with her Ms M. Blake 
on behalf of the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Egon Sievers 
and 

Public Service Commissioner. 
No. PSAB 29 of 1993. 

PUBLIC SERVICE APPEAL BOARD. 
COMMISSIONER R.N. GEORGE-CHAIRPERSON. 

MR B. TILBURY-MEMBER. 
MR N. SIVEWRIGHT-MEMBER. 

16 December 1994. 

Order. 
HAVING heard Mr G.P. O'Brien on behalf of the Appellant 
and Ms J. Smith (of Counsel) and with her Ms M. Blake on 
behalf of the Respondent, the Public Service Appeal Board, 
pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders-

That the appeal be upheld in relation to Charges 26 
and 27 and that in all other respects the appeal be 
dismissed. 

[L.S.] 
(Sgd.) R.N. GEORGE, 

Commissioner, 
Public Service Arbitrator. 

SCHOOL TEACHERS 
TRIBUNAL

Matters dealt with
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

State School leachers Union of W.A. (Inc.) 
and 

Minister for Education. 
No. T 13 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRffiUNAL 

COMMISSIONER S.A. CAWLEY, CHAIRPERSON 
MS M. BEAMAN, DEPUTY MEMBER 

MS P.E. HUTCHINSON, DEPUTY MEMBER 
1 December 1994. 

Reasons for Decision. 
THE CHAIRPERSON: The State School 'leachers Union 
of W.A. (Inc.) ("the SSTU") brings this claim against the 
Minister for Education ("the respondent") pursuant to 
section 78(1)(a)(ii) of the Industrial Relations Act 1979 
("the Act"). By it the SSTU claims that Mr Gerard Monisse 
has been treated unfairly. The grounds of unfairness go to 
a claim that the review which had as a consequence the 
ending of Monisse's employment was conducted in an 
unreasonable location and in unreasonable circumstances. 
The SSTU seeks an order from the Tribunal that Monisse 
be reinstated and that the employer institute another review 
in an alternative location from the one he was employed at 
previously. 

The employer is the Minister for Education ("the 
respondent") with the Education Department ("the Depart
ment") being the relevant agency with respect to the 
employment of Monisse. The respondent objects to the 
claim proceeding before the Government School 'leachers 
Tribunal ("the Tribunal ") on the grounds that there is no 
jurisdiction. 

There are a number of uncontentious facts before the 
Tribunal going to the background to the claim. 

Monisse was employed by the Department as a relief 
teacher in 1991 in the Wirrabirra Education Support School. 
In 1992 he gained temporary teacher status. In 1993 Monisse 
was offered employment as a teacher with the status of 
"permanent on probation" at Boulder Education Support 
Centre. 

Teachers appointed on a "permanent on probation" basis 
are subject to appraisal by the employer for the ultimate 
purpose of either converting that status to that of a 
"permanent" teacher in the employ of the Department or 
terminating the employment relationship pursuant to subreg
ulations (2) and (3) of Regulation 62 of the Education Act 
Regulations 1960. Subregulation (2) is as follows-

(2) Where a teacher is appointed under subregulation 
(1)(b) ["on a permanent basis which may be on 
probation "]-
(a) the probation period shall be for such period 

not exceeding 2 years in the fIrst instance as 
may be determined by the chief executive 
officer; 

(b) as soon as pmcticable before the period of 
probation has expired-

(i) the appointment shall be confIrmed; 
(ii) the teacher shall continue on probation 

for a further period as the chief execu
tive officer thinks fIt but not exceeding 
2 terms; or 

(iii) the appointment shall be terminated. 
Subregulation (3) is as follows-

(3) Where a direction is made under subregulation 
(2)(b)(ii) before that further period expires the 
appointment shall be-
(a) confIrmed; or 
(b) terminated. 

In or about June 1993 the administrative team at the 
Boulder Education Support Centre ['the Centre'] concluded 
that Monisse was not suitable for permanent appointment. 
His employment was continued on a "permanent on 
probation" basis. In or about August 1993, a Performance 
Appmisal Advisory Group was established to review the 
performance of Monisse. It was made up of four persons, 
including the Principal of the Centre. Some time before the 
end of 1993 the Performance Appraisal Advisory Group 
recommended that Monisse's permanent on probation status 
be extended to week seven of 'Term Two the following year. 
In June 1994 the majority of the Performance Appmisal 
Advisory Group concluded that Monisse "should not be 
recommended for permanency as an Education Support 
teacher" [Exhibit 1]. This recommendation was forwarded 
to the District Superintendent. By way of a letter dated 19 
July 1994 Monisse was informed by the Manager of the 
Department's Specialist Personnel Branch that his employ
ment as a teacher had been terminated as "a result of your 
inability to demonstrate a satisfactory level of teaching 
proficiency" [Exhibit 2]. 

The SSTU claim of unfairness goes to the conduct of the 
June 1993 performance appraisal. The respondent submits 
that there is no access to the Tribunal for the claim to be 
pursued. 

The parties agreed that the jurisdiction question be heard 
and determined before any question/s of merit was pro
ceeded with. These reasons are limited to that question. 

The SSTU submissions on this question put by Mr 
Dmke-Brockman of counsel can be summarised as follows. 
There is a right of access for the SSTU conferred by section 
78(1)(a) of the Act. This right is not voided in this case by 
any other provision in the Act, and specifIcally not by 
section 78(1)(b)(iiia) and section 78(1a)(a). The SSTU says 
that as the employment of Monisse was ended pursuant to 
Regulation 62(3)(b), this distinguishes the circumstances 
here from a dismissal and establishes that section 
78(1)(b)(iiia) can have no application to this case. Even if 
section 78(1)(b)(iiia) did enable Monisse access to the 
Tribunal, which the SSTU denies, it was submitted that there 
was no conflict so far as section 78(l)(a)(ii) was concerned 
because the alleged unfairness went to the service of the 
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teacher. In all these circumstances the maxim "generalia 
specialibus non derogant" (i.e. the special overrides the 
general) had no application and there was jurisdiction for the 
Tribunal to hear and determine the claim of unfairness. 

Ms Pritchett of counsel for the respondent argued that the 
maxim "generalia specialibus non derogant" did apply. It 
was put that paragraph (a) of section 78(1) deals with the 
general jurisdiction whereas paragraph (b) of section 78(1) 
sets out five specific areas of jurisdiction. These include in 
(iiia) an avenue of appeal by a teacher who has been 
dismissed for inefficiency. But as a result of paragraph 
(la)(a) of section 78(1), there was no right of appeal for a 
teacher who is permanent on probation. Another distinction 
between permanent teachers and teachers on probation at 
section 78(2)(a) of the Act was noted. The effect of section 
78(l)(b)(iiia) Ms Pritchett argued, was that the question of 
the Tribunal's jurisdiction in this case falls squarely within 
the rule or the presumption of statutory interpretation of the 
general versus the specific. It was not necessary to have a 
direct contradiction between the provisions being inter
preted for the application of the Latin maxim she submitted. 
In the case of a permanent on probation teacher, such person 
is specifically precluded from access to the Tribunal's 
jurisdiction and this specific exclusion must mean there can 
be no access under the general jurisdiction. 

The respondent further submitted that in the event that the 
application is competent pursuant to section 78(l)(a)(ii), 
which is denied, then and in the alternative there could be 
no question because in essence the complaint is about how 
the performance appraisal was carried out. This was a matter 
of internal administration or management and not, it was 
submitted, a process which could give rise to jurisdiction 
pursuant to that provision of the Act in that the procedure 
prescribed by the relevant regulations was followed. 

Both parties referred to case law on statutory interpreta
tion and on the application of the principle that the special 
overrides the general. As well there was reference to a 
number of decisions of the Tribunal and the decision of the 
Commission in Court Session in SSTU v. Minister for 
Education [(l993) 73 WAIG 1133]. 

The issue of jurisdiction is to be determined on principles 
of law and the particular facts. It is well established that in 
interpreting legislation it is necessary to look at the whole 
and not just particular provisions. And it has long been held 
that when there is provision within legislation for the general 
and the particular, the particular overrides the general where 
there is an inconsistency. As noted that principle, "generalia 
specialibus non derogant", is raised here by the respondent 
in support of its claim that there is no jurisdiction. 

The main proviSions relevant to the question of jurisdic
tion are subsection (1)(a)(ii), (l)(b)(iiia) and (la)(a) of 
section 78 of the Act. 

The application by the SSTU is raised pursuant to section 
78(l)(a)(ii) of the Industrial Relations Act 1979 which is as 
follows--

78 (1) Subject to Division 3 of Part II and subsection 
(4) of this section, the Tribunal has exclusive jurisdic
tion-

(a) to enquire into and deal with
(i) ... 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation; 
and 

(b) ... 
Division 3 of Part II and subsection (4) are not relevant 

to the matter here. 
Section 78(l)(b)(iiia) is as follows--

78 (1) Subject to Division 3 of Part II and subsection 
(4) of this section, the Tribunal has exclusive jurisdic
tion-

(a) ... 

(b) to hear and determine-
(i) .. . 

(ii) .. . 
(iii) .. . 

(iiia) an appeal by a teacher (not being a 
person to whom subsection (la) applies) 
against his dismissal, or reduction to a 
position carrying a lower salary or 
remuneration, for inefficiency under 
any regulations relating to the assess
ment of efficiency and made under the 
Education Act 1928; 

(iv) ... 
Subsection (la) is as follows--

(1a) This subsection applies to a person who is-
(a) a teacher appointed on probation; or 
(b) a teacher who is reduced to a position 

carrying a lower salary or lower remunera
tion but whose salary or remuneration is not 
by reason only of that reduction reduced to 
the level of the lower salary or lower 
remuneration. 

The SSTU has a general right pursuant to section 
78(1)(a)(ii) to pursue an allegation of unfairness to a teacher 
resulting from the application of any regulation governing 
the service of a teacher. The unfairness alleged during this 
case concerns the application of an appraisal process to 
Monisse which clearly is an incident of the probationary 
status of the contract of employment between him and the 
respondent. The appraisal was conducted during the course 
of his service as a teacher. It is not the consequential 
outcome of the appraisal, namely the end of his employment 
as a teacher, which is alleged to be unfair though the remedy 
sought by the SSTU effectively involves an overriding of 
that consequence. 

So far as the remedy sought goes I am mindful of section 
26(2) of the Act. It is to the effect that the Commission, or 
in this case the Tribunal, is not restricted to the redress 
claimed. It is a matter for discretionary judgement for the 
exercise of powers under the legislation after determining 
the claim going to the need for redress. The "trigger" for 
access here is the claim of unfairness in the appraisal process 
not the petition for a form of redress. The remedy sought 
does not by its nature act to dispose of that access. 

I am not persuaded by the primary submission of the 
respondent that the effect of section 78(1)(b)(iiia) and 
(1a)(a) is to invoke the principle "generalia specialibus non 
derogant" to oust the general jurisdiction pursuant to section 
78(1)(a). Subsection (la)(a) clearly denies a teacher who is 
permanent on probation the right of appeal to the Tribunal 
pursuant to placitum (iiia) of subsection (l)(b) against a 
dismissal or reduction of conditions "for inefficiency under 
any regulations relating to the assessment of ineffiCiency 
and made under the Education Act 1928". But, having 
regard for the Education Act 1928 and its regulations for 
application in cases of alleged inefficiency it seems to me 
that paragraph (la)(a) only makes express that teachers 
whose status is permanent on probation (who thereby have 
a contract of employment conditional on satisfactory 
assessment) are not also open to the charges of inefficiency 
which could give rise to the results identified in (iiia). That 
is, I accept that in the case of permanent on probation 
teachers it is a condition of such contracts that, subject to 
the conduct of an appraisal as to suitability which is distinct 
from those regulations under the Education Act 1928 
applied in cases of permanent teachers whose efficiency is 
questioned, the outcome is that the probationary nature of 
those contracts terminates through either cessation (end of 
employment) or conversion to permanency. There is no 
dismissal in the sense of placitum (iiia) and, as the provision 
makes express by reference to paragraph (la)(a), there can 
be no appeal right here for probationary teachers because, 
I would say, there is no additional or alternative right for the 
employer under the legislation or regulations on top of the 
probationary condition to dismiss (as distinct from ending 
a probationary contract without recourse to permanency) a 



340 WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 75 W.A.I.G. 

teacher whose status is that of a pennanent on probation for 
the reason identified in (iiia). Thus I do not consider that the 
respondent's argument as to a negative prohibition on 
recourse to the general jurisdiction has force. 

And I 00 not accept the alternative argument by the 
respondent that no jurisdiction exists because the relevant 
regulation was followed and the manner of how the review 
was conducted remains internal to the Department's 
management and thereby immune from scrutiny by the 
Tribunal. The use of the words "application of" and 
"inequity" in the context of the whole of section 78(1)(a) 
clearly contemplates, in my view, an ability to hear and 
determine a case where it is alleged the result of action by 
management to give force to a regulation, or apply it, is 
unfair or would result in unfairness to a teacher or teachers. 
In this respect and subject of course to the Act, the authority 
for the Tribunal to intervene is not really different from that 
conferred on the Commission in the general provisions of 
the Act. Of course the onus of establishing on the balance 
of probabilities the claim of unfairness or inequity lies with 
the party raising it. 

In my opinion there is access for the Tribunal to hear and 
determine the claim raised by the SSTU that the conduct of 
the appraisal of Monisse was unfair. 

There is no need to take it further though I observe that 
the matter of any relief to be granted should that claim be 
found to be made out on merit is not to be presumed on here 
as to power or jurisdiction. And nor should the conclusion 
here be a basis for presumptions with respect to the rights 
in a "probationary" contract and/or a "pennanent" 
Contract. 

But so far as the question here goes, I would say there is 
jurisdiction for the Tribunal to hear and detennine the 
allegation of unfairness in the appraisal process applied to 
Monisse for the purposes of Regulation 62(2) of the 
Education Act Regulations 1960. 

MS BEAMAN: I have read the reasons of the Chairperson 
in draft form and agree with those reasons and have nothing 
to add. 

MS HUTCHINSON: The draft reasons for decision of the 
Chairperson have been read by me. I agree that there is 
jurisdiction and have nothing to add. 

THE CHAIRPERSON: It is the unanimous conclusion of 
the Tribunal that there is jurisdiction to hear and detennine 
the claim. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Thachers Union of W.A. (Inc.) 

and 
Minister for Education. 

No. TC 25 of 1994. 
GOVERNMENT SCHOOL TEACHERS TRffiUNAL 

COMMISSIONER SA CAWLEY, CHAIRPERSON 
DR N.F. REEVES, MEMBER 

MS F.E. HUTCHINSON, DEPUTY MEMBER 
29 November 1994. 

Order. 
WHEREAS this application by the State School Thachers 
Union of W.A. (Inc.) ("the SSTU") for a conference 
resulted in a conference before the Government School 
Thachers Tribunal on 7 November 1994; and 

Whereas the respondent was required to particularise its 
position on the recognition of any prior service by an 
employee after a break between any contracts of employ
ment within seven days; and 

Whereas the respondent complied with that direction and 
advised that the SSTU had been provided with a copy of the 
same; and 

Whereas by 23 November 1994 the SSTU had not 
particularised its response as directed; and 

Whereas a response out of time was received on 25 
November 1994 but which response did not go in tenns to 
the respondent's answer, and was inadequate in other 
respects; and 

Whereas to refer the matter for hearing as requested by 
the SSTU would in the circumstances not be in the public 
interest given the costs involved in such proceedings; 

Now therefore the Government School Thachers Tribunal 
pursuant to the powers conferred on it by the Industrial 
Relations Act 1979 and specifically section 27(l)(a)(ii), 
hereby orders-

That this application be and is discontinued. 
(Sgd.) SA CAWLEY, 

[L.S.] Chairperson, 
Government School ThachersTribunal. 

NOTICES-
Union matters-

NOTICE OF APPLICATION UNDER S.72A, 

Industrial Relations Act 1979. 
NOTICE is hereby given of the following application 
pursuant to S.72A of the Industrial Relations Act 1979. 

Fonn 1 

Industrial Relations Act 1979. 

No. 1296 of 1994 

NOTICE OF APPLICATION 
To: The Full Bench-Western Australian Industrial 

Relations Commission. 
Take Notice That the Hospital Salaried Officers Associa

tion of Western Australia (Union of Workers) has this day 
applied to the Full Bench of the Western Australian 
Industrial Relations Commission for Orders pursuant to 
section 72A. 

The grounds and reasons upon which the application is 
being made are contained in Schedule B. 

An Order that: 

Schedule .. A" 
ORDER SOUGHT 

1. The Hospital Salaried Officers Association of Western 
Australia (Union of Workers) has right to the exclusion of 
the Civil Service Association of Western Australia Incorpo
rated, to represent under the Industrial Relations Act 1979, 
the industrial interests of all Professional, Administrative, 
Clerical, Thchnical, Supervisory employees, employed in or 
in connection with the provision of Health Services by any 
Hospital; Mental Health Hospital; Health Service; including 
Dental Health Services and/or clinics and depot and/or 
agency; and any units or subsidiaries thereof including but 
not limited to Community Health and/or Development 
Centres, Lodges, Community Health Services, Health 
Centres, Nursing Posts, Community Health Centres, Child 
Development Centres, Public Health Centres, Public Health 
Services, Public Health Units, Mental Health Units, Com
munity Nursing Centres and/or Services, Community 
Mental Health Services, Neuroscience Units, State Head 
Injury Units, Government Nursing Homes, Psychogeriatric 
Services, Rehabilitation Centres, Psychiatric Services, Life 
Skills Centres, and Child Health Services. 

2. The Hospital Salaried Officers Association of Western 
Australia (Union of Workers) has the right to represent 
under the Industrial Relations Act 1979, the industrial 
interests of the employees described in 1. above. 
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Schedule "B" 
GROUNDS AND REASONS FOR APPLICATION 

1. The orders sought are ones which it is open to the Full 
Bench to make under Section 72A of the Industrial Relations 
Act 1979. 

2. The orders sought are reasonable, fair, and equitable, 
and in the public interest. 

3. The applicant has the right to represent the majority of 
Professional, Administrative, Clerical, Thchnical and Super
visory (PACTS) employees employed by Health Service 
Providers in Western Australia and exclusive coverage of 
such employees (Nurses and Medical Practitioners and 
Leading Hands excluded) in Hospitals. 

4. The orders sought reflect the structure of the Health 
Department of Western Australia and of the functions 
thereof. 

5. The orders sought would best facilitate the industrial 
representation of the employees of Health Service providers 
in the Public Sector in Western Australia. 

6. The orders sought are consistent with the objects of the 
Act. 

7. The orders sought would further the objects of the Act. 
8. The orders sought, when applied together with 

appropriately structured Awards and Agreements, will better 

facilitate the industrial representation of the employees 
sought to be covered, and the industrial management of such 
employees. 

9. The orders sought are consistent with the objectives of 
the Commission's wage fixing principles. 

10. The orders sought will reduce the number of Awards 
applying to employees of Health Providers in this state. 

11. The majority of PACTS employees employed by 
providers of Health Services prefer to be covered by the 
Applicant. 

12. The Applicant and its Federally registered counter
part, the Health Services Union of Australia. is the Union 
designated by the Australian Council of Trade Unions for 
the coverage of PACTS employees in Western Australia. 

13. Such other grounds and reasons as may be put before 
the Commission. 

Dated this 21st day of December 1994. 
D. P. Hn.-L, 

Secretary HSOA of WA. 

This application has been listed before the Full Bench on 
the 1st day of March 1995. 

JOHN CARRIGG, 
Registrar. 




