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KENNEDY J 

I would not interfere with the decision of the Full Bench 
remitting the decision of the Commission to it, but I would 
direct the Commission to determine the matter in accordance 
with my reasons. Rowland J, who is unable to be present this 
morning, is of the view that the appeal should be allowed on 
each ofthe grounds submitted. that the order of the Full Bench 
should be set aside and the order of the Commission at first 
instance restored. Franklyn J, who is also unable to be present, 
is of the same view as Rowland J, and I publish in each case 
the reasons for judgment. 

In the circumstances then. the order of the court will be that 
the appeal will be allowed. the order of the Full Bench will be 
set aside and. in lieu of its order, the order ofthe Commission 
at first instance will be restored. 
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KENNEDY J 
The essential facts are set out in the judgment of Rowland J 

and there is no need for me to repeat those facts. except to the 
extent necessary to understand these reasons. 

On 14 December 1992. pursuant to the provisions of the 
relevant award. one week's notice of termination of employ
ment was given by the appellant to some 60 of its employees 
who had gone out on strike for a period of four days com
mencing on 9 December 1992. Those employees had all re
cently given commitments to the appellant regarding 
unauthorised absences from work, arising out of another un
authorised absence from work, and they had been warned 
against continued breaches of their contracts and cautioned 
that such conduct would be likely to result in a number of 
dismissals, with the appellant selectively rehiring those em
ployees considered by it to be suitable for ongoing employ
ment. It is clear that those employees had all breached their 
commitments almost immediately after they had given them. 
The five employees with which the present proceedings are 
now concerned were included amongst those employees 
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On 15 December 1992, and therefore prior to the expiration 
of the notices of termination, the Commission issued an order 
which provided that "[n]otwithstanding the period of notice 
described in [the relevant award] .... the period of notice given 
to any employee or former employee who is or was employed 
subject to the conditions of the Award, who is in any of the 
circumstances described in the citations to this order shall be 
extended until the date of orders dispositive of the matters for 
arbitration in application No CR 716 of 1992". The notices 
to the five employees came within the terms ofthe order. It 
was not until 14 June 1993 that orders dispositive of the mat
ters for arbitration in application No CR 716 of 1992 were 
finally made. 

No doubt there could be some debate, and there was some 
debate during the course of the hearing of this appeal, con
cerning the appropriateness ofthe terms of the order of 15 De
cember 1992. purporting as it did to alter the period of the 
notices given by the appellant. However, the order was made 
pursuant to the powers conferred by s 44 of the Industrial 
Relations Act 1979, which gives extremely wide powers to 
the Commission. No appeal was instituted against the form 
of the order, although one of the appellant's present grounds 
of appeal challenges the interpretation by the Full Bench of 
the effect of the order upon the notices. In my opinion, the 
notices of termination must now be taken not to have expired 
until 14 June 1993. That being said, it is by no means appar
ent to me that, on the evidence before the Commission, the 
extension of the period of the notices has had any practical 
effect whatever in relation to the resolution of this dispute. 
On the evidence before the Commission, there does not ap
pear to have been anything to suggest that something came to 
light during the extended period of the notices which would 
suggest that the appellant should have offered to withdraw the 
notice&--as to which see Birrell v Austrtdian National Air
lines Commission (1984) 5 FCR 447. at 457-even accept
ing for the present purposes that such an obligation was capable 
of arising in the present circumstances. 

At the initial hearing before the Commission. counsel for 
the appellant challenged the admissibility of evidence of events 
which took place after the appellant had exercised its right of 
dismissal by the giving ofthe notices on 14 December 1992. 
The evidence so challenged essentially concerned the offer
ing of contracts of permanent employment to all those who 
had been given notice of termination of their previous con
tracts, save and except for the five employees whose rein
statement is presently sought and two other former employees, 
one of whom is now deceased and the other of whom has 
secured alternative employment and who indicated to the 
Commission that he no longer desired to be reinstated by the 
appellant. The learned Commissioner dealt with the objec
tion as follows: 

"Now, the terminations which are relevant in this instance 
were of a number of people, in excess of 60. which took 
place on or about 15 December. The Commission inter
vened in those terminations which were given by notice 
and the effect of the intervention was that the employ
ment remained on foot until the order lapsed. After that 
order there were other events. Those other events in short 
resulted in the employment of some of the persons in
volved and not the others. The matter which has been 
referred for hearing and determination centres itself 
around the fairness or otherwise ofthe terminations which 
were made circa 15 December. That is the matter before 
the Commission. 
In my view. the contracts were extended by the order of 
the Commission. They would have otherwise been ex
tinguished at the end of the notice period, which would 
have taken effect in accordance with the award but were 
continued. The contracts came to an end at the lapsing of 
the order. There were new contracts entered into and my 
ruling is that matters affecting those contracts had no ef
fect on the matter before the Commission now for deter
mination and therefore I will not hear the evidence of 
Mr Reardon on the grounds of lack of relevance. I will 
add further to the reasons for my finding in this matter 
during my reasons proper." 

The Commissioner's declining to accept the evidence of 
Mr S J Reardon was not the only consequence of this ruling. 
Evidence had already been given regarding those who had 

received notices of dismissal on 14 December 1992 being in
vited to apply for employment by the appellant, in circum
stances where the appellant had indicated to the Commission. 
and the Commission had so informed the then solicitors for 
the respondents by letter dated I1 June 1993, that, having re
gard to "the continuing rationalisation" of the appellant's op
erations, it was proposing to fill the "majority" of the positions 
becoming vacant on the expiration of the notice. Temporary. 
"over budget" positions were proposed to be provided for those 
not permanently re-engaged. Those positions were to con
tinue until the determination of these proceedings. This ad
vice from the Commission in June 1993 was consistent with 
the warning given by the appellant to its employees in De
cember 1992. Each of the five affected employees gave evi
dence that he had been offered only temporary employment 
pending the outcome of the proceedings. In all but one in
stance. the offer oftemporary employment had been accepted. 
As a result of his ruling, the Commissioner would not have 
given any consideration to events occurring after the termina
tion of the contracts and, in particular, would have excluded 
the evidence of offers of re-engagement without considering 
whether this evidence threw any light upon the fairness of the 
dismissals in question. 

It must be said that the evidence which it was proposed that 
Mr Reardon should give was far from clear. He was the fore
man of Mr D Edmunds, the former employee previously re
ferred to who had been offered only temporary employment 
but who had since died. Counsel for the respondents said as 
to the proposed evidence: 

"We have reason to believe that Mr Reardon's evidence 
may assist the Commission in making your judgment as 
to the basis upon which the company made its decision 
and, more specifically. what factors it may have taken 
into account and what factors they didn't take into ac
count. 

We say that this evidence has general significance be
yond the significance it has specifically in relation to Mr 
Edmunds, because all the decisions as to who should be 
offered permanent and who should be offered temporary 
employment were made at the same time and presumably 
by at least some of the same people." 

Counsel then indicated that he was calling Mr Reardon to give 
evidence about why Mr Edmunds was not offered a perma
nent position. No explanation was advanced as to how pre
cisely the evidence would affect the position ofthe five former 
employees. although it did appear that Mr Edmunds, like some 
of the five employees, had been a Union steward. 

In his reasons for decision, delivered on I October 1993, 
the Commissioner merely added to his former ruling: 

"There were further submissions concerning alleged se
lective re-employment. During the course of proceed
ings, the Commission ruled that on the basis of the 
authority ofthe [Federal] Court in Gregory v Phi/ip Morris 
(1980) 80 ALR 455 at 471 it would not hear evidence on 
this matter. It is therefore unnecessary for me to summa
rise part of the submissions." 

With respect. it appears to me that the learned Commissioner 
at first instance misunderstood the statement by Wilcox and 
Ryan JJ in Gregory v Philip Morris Ltd to which he referred. 
What was said by their Honours was that the question whether 
a dismissal is harsh, unjust or unreasonable must be deter
mined in the light of the facts as they appear at the relevant 
time. The relevant time, from the passage in their judgment 
commencing at line 6 of 471 is when the decision was taken 
to terminate the employment ofthe particular employee. This 
observation was made in the context of stressing that. if the 
facts are not clear. it is the obligation of an employer bound 
by a provision in an award such as applied in that case to 
establish the facts before dismissing an employee. In that case, 
they did not regard as material the fact that a new circum
stance. a written concession that the employee's expUlsion from 
the Electrical Trades Union was invalid. that expulsion hav
ing constituted the basis of his dismissal. had arisen. A dis
missal is not relevantly "unfair" because it later appears that 
the true facts differ from those which appeared at the date of 
the decision to dismiss. At 457. Jenkinson J also referred to 
the relevanttime as being "when the employer terminated the 
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employee's employment". In that case, however, the employ
ment was terminated by payment in lieu of notice. 

Whatever the "relevant time" might be, Gregory v Philip 
Morris Lld is not authority for the proposition that evidence 
of events subsequently occurring, insofar as they are capable 
of shedding light on what occurred at the critical time, is to be 
excluded. In my opinion, they are clearly admissible in those 
circumstances, and the Commission should have so held. The 
case remains, however, one of unfair dismissal and it is not to 
be converted into a distinct case of discriminatory 
re-engagement. 

It was asserted on behalf of the respondents that the seven 
employees who were not offered re-employment were selected 
on the basis oftheir involvement with and/or attitude towards 
the Unions. There are two answers to this. First, there is no 
evidence capable of sustaining such a finding and, secondly, 
it fails to address directly the critical question of whether the 
dismissal of the seven (or the remaining five) employees was 
unfair. 

On the other hand, counsel for the appellant argued that 
each of the employees was liable to summary dismissal by 
reason of the findings that the conduct of the employees was 
for the purpose of punishing the appellant for terminating the 
services of another employee, was in the face of repeated and 
express warnings, was destructive of confidence between them 
and their employer and was in disobedience of a lawful order 
from their employer. But this fails to address the question of 
why, when all the 60 or so employees had so offended, all but 
seven were re-engaged. 

It is sufficiently established that, in the absence of distin
guishing circumstances, it may be unfair to dismiss one group 
of employees and not others when the same misconduct is 
alleged against all--see, for example, Gnatenko v General 
Motors-Hoidens Lld (1974) 43 SAIR 760. Ifit were estab
lished that, in dismissing the 60 or so employees, the appel
lant unfairly discriminated against the seven employees who 
were not later offered permanent employment by reason of 
the fact that the appellant then had the intention of offering 
employment to all employees other than those, including the 
five, who were only offered temporary employment, then it 
would have been open to the Commission to conclude that 
the dismissals of the five employees were unfair. 

It is convenient to turn briefly to the evidence given by the 
dismissed employees whom the respondents claimed should 
have been reinstated. 

Mr R J Hawthorne said that the reason he was given for his 
dismissal was his unacceptable conduct. In June 1993, he 
had been given application forms to enable him to seek 
re-employment, but he threw them into the bin. He was nev
ertheless offered a temporary position until the dispute was 
resolved in the Commission. He declined to accept it. 
Mr Hawthorne was a member of the Australian Workers Un
ion (AWU) and a shop steward. He said he did not know if 
that had made any difference in relation to his dismissal. He 
indicated that if the same circumstances were to reoccur, he 
would go out on strike again. 

Mr C Hendrickson, when he was given his notice of dis
missal, was told that he had breached his contract. In June 
1993, following an invitation from the appellant to do so, he 
applied for a permanent position. He was offered a temporary 
position, which he accepted. He was told that he was "over 
budget". Subsequently he was told that the reason for his not 
being given permanent employment was purely his attitude. 
He had been an AWU steward until approximately January 
1992. He indicated he still believed that he was free to stay 
away from work in circumstances such as the "national day of 
stoppage". H~ regarded himself as a "free man". He had 
received previous warnings about strike action and described 
them as being "like confetti". 

Mr R W Lawler, when he was given his notice, was told that 
he had breached his contract of employment and that there 
was no trust between himself and the company. He applied 
for a position in June 1993 and was offered a temporary job, 
which he did not accept. He was a member of the Metal Work
ers Union and a shop steward. Having later found a position 
elsewhere, he no longer sought reinstatement. 

Mr C D Heath, at the time of being given notice oftermina
tion, was told that the appellant could not trust him and that 
he had either breached or repudiated his contract of employ
ment. In June 1993, he was told he could apply for further 
employment and he did so. He was offered a temporary posi
tion, which he agreed to accept. He was a member of the 
Electrical Trades Union. There was no indication that he had 
ever held any office in that Union. He accepted that he could 
have been told something along the lines that the company 
had interviewed all applicants and had selected the best per
sons for the available jobs at the time he was offered the tem
porary position. He claimed he was not able to say whether 
he would go on strike again. 

Mr G E Lowe was told that he had breached his contract of 
employment when he was given notice. In June 1993, he ap
plied for a position and was offered only a temporary job by 
reason, he was told, of his attitude to the company. He ac
cepted it. He was a member ofthe AWU, but had never held 
any office in the Union. He had received previous warnings 
for strike action taken by him and for unauthorised absences. 
He was not prepared to say that he would not withhold his 
labour in a future strike. 

Mr R Wielgomasz, at the time of being given notice of dis
missal, was told that the reason was his unacceptable con
duct. In June 1993, he applied for a permanent job, but he 
was only offered a temporary job, which he accepted. He was 
told that other people had temporary appointments. Later he 
was told that he had been given a temporary job because of 
his attitude. He had received previous warnings for failing to 
comply with safety matters and about his dealings with a first 
aid officer. He had also been told that there were only a lim
ited number of permanent positions available and that not 
everyone would get a permanent job. He was told that atti
tude, work performance and all other things would be taken 
into account. When he later discussed why he had been un
successful in his application for a permanent job, he was told 
that his total attitude was a relevant factor. He said in evi
dence that he still reserved the right to go out on strike. He 
was a Union member, but it was not suggested that he held 
any office. 

Mr PT Loughnan was another person to give evidence. He 
was a shop steward but he had been re-employed by the ap
pellant on a permanent basis. 

The foregoing evidence does not appear to establish any 
consistent pattern. One shop steward was given permanent 
employment, two shop stewards and a former shop steward 
were offered only temporary employment, and three unionists 
who had not been shop stewards were offered only temporary 
employment. 

In my opinion, the Commissioner asked himself the right 
question, but fell into error in declining to hear the evidence 
of Mr Reardon, or at least in declining to hear his evidence 
without identifying more precisely the nature of the evidence 
it was proposed that he should give. He also fell into error in 
excluding from consideration all the evidence of the witnesses 
in relation to events occurring after the termination ofthe con
tracts insofar as that evidence was relevant to the primary ques
tion, that of the unfairness of the dismissals. I have hesitated 
on the answer to the question of whether, in the circumstances, 
the matter should be remitted to the Commission for further 
hearing, having regard to the fact that the weight of the post 
termination evidence on the primary question appears to be 
exceedingly small and little attempt appears to have been made 
to identify the evidence which Mr Reardon will give. Never
theless, in the end, I have concluded that this Court should 
not itself make the necessary findings of fact by evaluating 
the post termination evidence. I would not, therefore, inter
fere with the decision of the Full Bench to remit the decision 
of the Commission to it, but I would direct the Commission to 
determine the matter in accordance with these reasons. 

ROWLANDJ 
This appeal concerns a continuation ofthe dispute between 

the appellant and the respondents, which came to a head in 
November and December 1992. 

Facts 
At a paid Union meeting held on 26 November 1992, the 

respondent Unions discussed the prospect of participating in 
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a National Day of Action called by the Australian Council of 
Trade Unions to protest at actions of the Victorian Govern
ment. At that meeting, it was resolved that the employees 
would meet at the security gate at Cape Lambert at the start of 
the day shift on 30 November. The appellant became aware 
of the meeting and, on 21 November, management convened 
meetings of workers to warn them that if they were absent 
from work they could be dismissed. 

On 30 November 1992, the employees attended that meet
ing and decided to stop work for 24 hours, and they did so. 
When they returned to work on I and 2 December 1992, the 
employees were requested to give a commitment to honour 
their contracts of employment. The employees the subject of 
this appeal did so, and they returned to work. Many of the 
employees who had stopped work refused to give the com
mitment and were given notice terminating their employment. 
The appellant's handling ofthe dismissals, and reinstatement 
of some, caused further disputes, and that led to claims for 
reinstatement on the grounds of unfair dismissal in respect to 
those who had been initially dismissed for taking part in the 
strike on 30 November and for failing to give the commit
ment. These claims were the subject of an urgent conference 
and on 12 December 1992, in Proceedings CR 116 of 1992, 
the Commission issu.::d an interim order suspending the op
eration of any dismissal notice until "the date of orders 
dispositive of the matters for arbitration". 

Eventually, those given notice of dismissal arising from the 
30 November strike were held by the Commission to have 
been unfairly dismissed and re-employment orders were made. 
It is sufficient for present purposes to note that the unfairness 
arose because various groups of workers were dealt with by 
different members of management and the commitment re
quested of the workers was not always the same. 

Appeals to the Full Bench and this Court were dismissed. 
The history of this matter is contained in Robe River Iron 
Associates v The Construction. Mining. Energy, Timber
yards. Sawmills and Woodworkers Union of Australia-
Western Australian Branch (1994) 14 WAIG 19. 

For the purposes of understanding the facts involved in the 
present appeal, it is necessary to return in time to 9 Decem
ber 1992 when a Mr French was dismissed. He was one of 
the original strikers and his notice had expired. The respond
ents called another meeting of members and at that meeting 
the members of the respondents who had been on strike on 
30 November, but who had been reinstated because they had 
signed the commitment to honour their contracts of employ
ment, resolved to strike again for a period offour days which, 
as the Commissioner subsequently noted, was one day less 
than the period under cl 6 ofthe contract which would consti
tute abandonment of the contract. On their return to work, 
this group of workers, who numbered approximately 60, were 
given notices oftermination. On the day after their return, the 
Commissioner called a conference and ordered that this group 
would also be subject to the order he had made in relation to 
the first group, namely, that the notices of dismissal would be 
subject to suspension until the determination of all other mat
ters for arbitration in Proceedings CR 116 of 1992. On 
3 June 1993, the Commissioner at first instance delivered his 
reasons in those proceedings, which related to the first group 
of workers who had been dismissed, indicating that he would 
order that they be re-employed without loss of benefits on the 
grounds that each dismissal was unfair. He made no orders 
on that date. On 9 June, on his own motion, he reconvened a 
conference to deal with the claims (if any) for reinstatement 
or re-employment of the present group of employees. At that 
stage, after discussion with the Commission and with the 
knowledge of the respondents, the appellant indicated that, 
following the expiration of the notices of termination of em
ployment ofthe second group, i.e. after the lifting ofthe order 
suspending the operation ofthe dismissal notice, the termina
tion would take effect and it would then re-advertise the jobs. 
Anyone who had been dismissed could apply. That occurred, 
and of the 60 odd members who were dismissed and who 
reapplied for employment, all bar seven were offered perma
nent employment. The seven not re-employed were offered 
only temporary employment pending the outcome of the ap
plication for wrongful dismissal, which had then been directed 
to be heard by the Commissioner, and it was with respect to 

thos~ seven only and their dismissal that the matters the sub
ject of this appeal proceeded for hearing in September 1993. 

Almost at the end of the respondents' case for wrongful dis
missal and re-employment for the remainder of those seven 
(one left of his own accord and one died), their counsel sought 
to call a Mr Reardon, whom counsel said would give evidence 
concerning events which occurred after the Commission had 
intervened in December 1992 to extend the notice of dismissal 
against each of this group of workers. Counsel said to the 
Commissioner: 

"It may have always been the company's intention to dis
miss everybody and to selectively rehire all but those that 
it did not wish to engage. Now, we submit that for it to 
have done that in December would have been unfair. It's 
no less unfair for it to do it in June at the first opportunity 
it has. That's one of our main points." 

Other arguments were that the dismissal ofthe whole group 
was apparently a plot to selectively re-employ those whom 
the appellant wished to re-employ. It seems that the Commis
sioner at first instance was being asked to draw an inference 
that the reason for dismissal was for "vindictiveness" or some 
other purpose, and that the "re-employment was discrimina
tory" or that it was an attempt by the back door to give effect 
to "redundancies". The nature of the evidence to be given by 
Mr Reardon was not spelled out; but, in the course of submis
sions then made by counsel to the Commissioner at first in
stance, it appeared that Mr Reardon was to give some evidence 
concerning one of the seven who was not offered permanent 
re-employment and who had subsequently died, namely Mr 
Edmunds, to the effect that he was not re-employed because 
he was a Union official. It was said that that evidence could 
lead to an inference that three of the other seven who were 
also Union officials were not re-employed because of their 
affiliations with the Unions. How that could impinge upon 
the other three was not mentioned. 

After argument, the Commissioner ruled: 
"Mr Farrell has made some submissions about whether I 
ought to take in certain evidence and that evidence would 
be concerning the matters post-termination, in particular 
the matters post-termination which went to the offering 
of contracts of employment for certain people and not to 
others. I see the matter this way: the events the commis
sion is concerned with now had their genesis in occur
rences which started around about the end of November 
and on 30 November started a chain of events which in 
my view were a continuum which resulted in termina
tions of certain workers employed by Robe River Iron 
Associates at two different times. 
Now, the terminations which are relevant in this instance 
were of a number of people, in excess of 60, which took 
place on or about 15 December. The commission inter
vened in those terminations which were given by notice 
and the effect of the intervention was that the employ
ment remained on foot until the order lapsed. After that 
order there were other events. Those other events in short 
resulted in the employment of some of the persons in
volved and not the others. The matter which has been 
referred for hearing and determination centres itself 
around the fairness or otherwise of the terminations which 
were made circa 15 December. That is the matter before 
the commission. 
In my view, the contracts were extended by the order of 
the commission. They would have otherwise been extin
guished at the end ofthe notice period, which would have 
taken effect in accordance with the award but were con
tinued. The contracts came to an end at the lapsing of the 
order. There were new contracts entered into and my 
ruling is that matters affecting those contracts had no ef
fect on the matter before the commission now for deter
mination and therefore I will not hear the evidence of 
Mr Reardon on the grounds of lack of relevance." 

In the event, on I October 1993, the Commissioner at first 
instance determined that the dismissals of these five people 
were not harsh or unfair. In his reasons, the Commissioner 
distinguished this group from the first group of employees 
who sought, and were granted, reinstatement. He said: 

"Each of the workers concerned in this case had, after the 
National Day of Action on the 3rd of December 1992, 
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been given another letter of warning. That letter has been 
set out in these Reasons and is clear in its intent. The 
employees concerned in this application, along with oth
ers of the second group, had given the commitment that 
had been requested by Robe. They knew that there were 
some difficulties with the first group of workers and they 
went to a meeting on the 8th of December 1992. At that 
meeting, notwithstanding they had received a warning 
letter on the 3rd of December 1992; a warning letter ad
ditional to all of those they had received about and be
fore the 30th of November 1992, they went on strike. On 
any fair reading of the events it is open to find that the 
purpose of the strike was to punish the employer for ter
minating the services ofthe worker French and those who 
succeeded him in the first group. The intention was to 
show solidarity with Mr French and others. It matters 
not that each of the workers in the second group may 
have believed there was some right to exercise strike ac
tion in such circumstances. As my Decision in CR 7 I 6 
of 1992 relates, there is no such right. The conduct of 
the second group is distinguishable from the circum
stances described in the Reasons for Decision in CR 716 
of 1992. It was not a circumstance where there was an 
isolated incident. This was a withdrawal of labour soon 
after the 30th of November 1992 strike and for reasons 
which are quite separate. Because of that, on the four 
days of the strike there was incompatibility, conflict and 
impediment which not only could have been, but was, 
destructive of confidence between them and their em
ployer. There was no longer merely grounds for uneasi
ness about future conduct. There was, in fact, actual 
repugnance between their acts and the relationship. The 
conduct ofthe five employees, now subject to review here, 
in my view, falls squarely in the type of conduct described 
by Stark and Evatt JJ in their reasons in Blyth Chemicals 
Limited v Bushnell (1933) 49 CLR 66 as being grounds 
for dismissal." 

In considering whether the dismissal was fair, he said: 
"In short, there was available to the workers a far less 
dramatic option to deal with this matter than the one they 
chose, however it is open to find, and I do, that they de
cided that using the option of the Commission did not 
impose a sufficient penalty upon the employer. They 
chose to impose a penalty and at the same time sought 
the refuge and protection ofthis Commission. That pro
tection was not granted as, in my view, it would have 
been if not an abuse of power at least inequitable to do so 
and contrary to Section 26 of the Act. It was only when 
work resumed that the Commission did interfere through 
Interlocutory Orders to keep the contracts alive. If this 
dispute starting on the 9th of December 1992 had not 
taken place then the adjudication of the fairness or other
wise of the dismissal of the first group of workers be
cause of what happened soon after the 30th of November 
1992 could have occurred without damage either to Robe 
or the community at Wickham. That it did not, should 
now be a matter of regret to those who made the deci
sion." 

There were several grounds of appeal relied upon by the 
respondents in their appeal to the Full Bench; relevant for our 
purposes: 
"t. (b) the dismissal of the employees the subject of the ref

erence ('the Claimant Employees') was unfair and 
an abuse of the Respondent's right of dismissal in 
that it was not exercised bona fide and was exer
cised for an improper purpose. 

2. The Commissioner erred in law and in fact and/or 
wrongly exercised his discretion in refusing to re
ceive evidence concerning, and in failing to take into 
account, the events which occurred subsequent to 
the Respondent giving notice of dismissal to the sec
ond group of employees. The Commissioner should 
have held that: 

(a) when considering whether an employee had 
been unfairly dismissed it was necessary to 
take into account of the whole process of dis
missal initiated by the giving of notice and 

completed by its expiry rather than regarding 
the giving of the notice of dismissal as fixing 
the moment of dismissal and precluding con
sideration of events which occurred during the 
notice period; and 

(b) Robe had acted unfairly in: 
(i) failing to withdraw the notice of dis

missal to the second group of employ
ees when it intended to re-employ most 
of the m; 

(ii) failing to withdraw the notices of dis
missal to the second group of employ
ees when it intended to selectively and 
discriminately re-employ most of the 
second group and not re-employ the 
Claimant Employees; 

(Hi) failing to withdraw the notices of dis
missal to the second group of employ
ees when it intended to re-employ most 
but not all of the second group for the 
purpose of achieving redundancies oth
erwise than in accordance with the 
Award; and 

(iv) failing to withdraw the notices of dis
missal to the second group of employ
ees when it intended to re-employ most 
but not all of the second group for some 
other improper purpose." 

This matter seems to have been resolved on appeal by the 
Full Bench on these stated grounds. The Bench found that, as 
the matter in issue was before the Commission at first instance 
pursuant to s 44(9) Industrial Relations Act, the Commissioner 
at first instance was obliged to embark upon a general inquiry 
which took into account the matters raised on the appeal. They 
directed that the matter should be returned to the Commission 
to deal with the issues disclosed in the grounds of appeal I 
have set out. 

It is from that decision that the appellant now appeals on the 
following grounds: 

"1. The Full Bench erred in law in its interpretation of 
and misconstrued: 

(a) the effect of the notice of termination given 
by the appellant to employees the subject of 
the application ("the employees"); 

(b) the effect of the orders of the Commission 
made on 15 and 24 December 1992 in matter 
no. C7l6 of 1992; , 

(c) the manner in which the Commission heard 
and determined the dispute pursuant to sec
tion 44(9) ofthe Industrial Relations Act 1979 
as amended ("the Act"); 

(d) what was ''the dismissal" process concerning 
the employees. 

2. The Full Bench erred in law in determining that the 
question, dispute or disagreement between the par
ties referred for hearing by the Commission pursu
ant to section 44(9) of the Act included a claim by 
the respondents that the appellant had in June 1993 
refused to employ the employees when: 

(a) that issue was: 
(i) never raised by the respondents in con

ferences called pursuant to section 44 
of the Act as a question, dispute or disa
greement between the parties; 

(ii) correctly not included in the memoran
dum of referral properly issued by the 
Commission pursuant to Regulation 24 
ofthe Industrial Relations Commission 
Regulations 1985 as a question dispute 
or disagreement between the parties; 

(iii) not before the Commission in the pro
ceedings; 

(b) the evidence which the respondents wished to 
lead at first instance was not tendered as rel
evant to the question of a refusal to employ 
any ofthe employees. 
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3. The Full Bench erred in law in failing to have regard 
or proper regard for the fact that: 

(a) each of the employees had engaged in con
duct justifying their dismissal; 

(b) each of the employees had engaged in that 
conduct as "a reprisal or punishment to the 
employer", the appellant; 

(c) each of the employees had done so in the face 
of repeated and express wamings from the 
appellant; 

(d) the evidence was and the respondents con
ceded that all employees who engaged in con
duct ofthe kind referred to were dismissed by 
the appellant: 

(e) new contracts were entered into by the appel
lant with some of its dismissed employees fol
lowing the cancellation of the orders of the 
Commission in June 1993 which had caused 
the continued employment ofthe said employ
ees beyond December 1992. 

4. The Full Bench erred in law in failing to apply the 
proper test in determining the appeal, namely, 
whether the employer had unfairly exercised its ex
press right to terminate the contract of employment 
of each of the employees in accordance with the terms 
of an award, altematively an order of the Commis
sion. 

5. The Full Bench erred in law in holding that: 
(a) relevant evidence was excluded by the Com

mission at first instance; 
(b) the Commission had not taken into account 

the whole process of dismissal." 
There was debate, both before the Full Bench and before 

us, as to the effect of the interim order made by the Commis
sioner in which he purported to extend the period of notices 
of termination given in December. Each party had its own 
view on what that order meant; but, in the end, it seems to 
have been treated by the Commissioner as simply a stay order 
restraining the employer from giving effect to the notices, and 
that generally seems to have been accepted by all in the events 
which occurred. 

When the matter was argued before the Full Bench, the pri
mary issues related to whether the appellant's right of dis
missal had been exercised bona fide. Those issues arose in 
this way. The dismissal of each came to an end at the expira
tion of the period of notice. It seems to be accepted that, in 
terms of the Commissioner's order made in December 1992, 
this was when he had disposed of the action for wrongful dis
missal ofthe first group. His formal order was dated 14 June, 
so that the notices oftermination ofthe second group thereby 
came into effect. Almost immediately after, some 60 persons 
who were dismissed applied for new employment. Fifty-three 
were given new contracts and it appears that most, if not all of 
those, went back to the same jobs they were doing before they 
were dismissed. The other seven were offered, and at least 
five accepted, temporary employment pending resolution of 
any claims for their wrongful dismissal. The unfair dismissal 
claims concerned the remaining seven. The respondents 
wished to canvass the suggestion that the dismissal of the 60 
for cause, and the reinstatement of 53 of those. in all of the 
circumstances, would suggest that the notices were not given 
bona fide and were given for an improper purpose and were 
unfairly exercised. The appellant, on the other hand, wished 
to deal with the matter on the basis that the notices were given 
for good cause and thereafter came into effect after the stay 
order had been lifted, irrespective of anything which had oc
curred in the meantime. Any subsequent matters were irrel
evant it was said. 

That is really the issue behind this appeal. At this stage, 
there is no evidence to support the suspicions of the respond
ents. It is suggested that one could draw an inference oflack 
of bona fides from the fact that there were 60 whose conduct 
justified termination, but only 53 were re-employed. How it 
is argued, can it be said that the mutual confidence at the heart 
of an employer/employee relationship is missing when, on the 
one hand, people are dismissed because of that breach, but 
are then re-employed. And why were seven of them not 

re-employed? In the end, it may depend upon the basis on 
which the Commission embarked upon the enquiry which led 
to the orders made. It was evidence touching these matters 
which the respondents submitted to the Full Bench. and to us, 
that was wrongly rejected. I should, however, note at this 
stage that the evidence which was to be led from the witness, 
Reardon, has not been outlined either to the Full Bench or to 
this Court, and counsel for the appellant submitted that the 
allegation of lack of bona fides was nothing other than specu
lation. It appears that the Commissioner instigated a confer
ence pursuant to s 44 on his own motion and eventually limited 
the reference to the allegation that seven only had been un
fairly dismissed. He did this in the context of being told that, 
when his stay order expired, the dismissal of all 60 would 
take effect and some positions would be advertised and all 
who wished to do so could apply. The Commissioner knew 
from the respondents that they were at that time highly suspi
cious of the appellant's motives. 

It was with that background that he initiated the conference 
under s 44(9) before the dismissals took effect. However, prior 
to the hearing which occurred well after that event. he posed 
the question for resolution, as follows: 

"During December 1992, Robe River Iron Associates 
terminated the services of the following persons: 

David Edmunds 
Richard Hawthorne 
Colin Heath 
Charles Hendrickson 
Robert Lawler 
Gregory Lowe 
Richard Wielgomasz 

. It is claimed by the following Unions, that is The Con
structions, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia-Western Australian 
Branch; The Australian Workers' Union, West Austral
ian Branch, Industrial Union of Workers; Australian Elec
trical. Electronics, Foundry and Engineering Union 
(Western Australian Branch) and the Metals and Engi
neering Workers' Union-Western Australian Branch, 
who are hereafter deemed to be the Applicants herein, 
that the dismissals were harsh and unfair. 
The applicants seek Orders for the reinstatement of each 
of the person whose names appear herein on terms no 
less favourable than those existing at the date of their 
termination together with supplementary Orders for com
pensation. 

Robe River Iron Associates say the dismissals were not 
unfair and the Orders sought, or any Orders. should not 
be made." 

The respondents did not question or challenge the nature of 
the issue which was posed by the Commissioner. The subse
quent hearing was then dealt with on the sole basis of it being 
claims by the remaining five that they had been unfairly dis
missed and sought re-employment orders. 

The facts as found by the Commissioner at first instance. 
which have not been attacked before the Full Bench, are as 
follows: 

I. The five employees the subject of this matter. and 
others, went on an unauthorised strike on 30 No
vember which had nothing to do with the terms or 
conditions of their employment. They did this not
withstanding that, before doing so. they were warned 
that they could be dismissed. 

2. On their return to work. each of the workers who 
had gone on strike was given notice of termination. 
but each was told that ifhe signed a commitment to 
honour his contract he would be continued. 

3. Each of the five employees the subject of this mat
ter, and many others. signed the commitment to hon
our his contract and the notice of dismissal to each 
was withdrawn. 

4. A few days later. on 9 December. when a Mr French, 
who had refused to sign the commitment. was dis
missed, these five were in a group of 60 who. like 
them. had signed, but who opted to go out on strike 
again for four days. Again they were warned of the 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 819 

consequences of this action, both before and during 
their absence on strike. 

5. On their return to work, \ill 60 were given notice, of 
tennination. 

6. The order suspending the operation of the notices 
which had been ordered in relation to the first group 
was made to apply to the second group of 60 pend
ing the resolution of matters concerning the first 

, group, who were under notice of tennination as a 
, result of being on stt:ike on 30 November and who 

had not given the commitment to honour their con
tract of employment. 

7. The suspension or stop order came to an end on 
14 June 1993. The,notices of dismissal were thereby 
reinstated and all 60 of the group were dismissed. 

8. Many jobs were advertised and, of those who ap
plied, 53 were employed. 

9. The seven who were not employed claimed their dis
missal was unfair and sought reinstatement. 

10. The respondents had earlier notified the Commis
sioner at first instance to the effect that the process 
proposed by Robe of dismissal, followed by adver
tising the jobs of those dismissed, would be discrimi
natory and not bona fide. 

11. The Commissioner convened a conference to resolve 
this matter. He refused to make any interim orders 
restraining the appellant from 'dismissing the 60 men 
the subject of the second group. Eventually, he set 
out the tenns of reference which, in effect, amounted 
to a claim by the seven (now five) men who were 
dismissed, but not re-employed, who claimed that 
their dismissals were harsh and unfair. The evidence 
led by the respondents was, until they wished to call 
Reardon, limited to the five men who had not been 
re-employed on a pennanent basis, and I should note 
that these men were offered temporary employment 
pending the outcome of their application. 

12. Reardon was not pennitted to give evidence of some
thing which he, it was said, would say which oc
curred after the notices had been given. No one has 
been told specifically what his evidence would be. 

13. The Commissioner made adverse findings concern
ing the five who sought re-employment. None of 
them in evidence was prepared to give a commit

, ment to continue their labour. 
One finding that was challenged before the Full Bench was 

the Commission's assessment that the second group wanted 
to punish the employer for its actions in relation to the first 
group in that the Commission had not imposed a sufficient 
penalty. It is said that there was no direct evidence to support 
this, and therefore to make a finding like that without prior 
argument was a denial of natural justice. 

I do not agree. The so-called finding was no more than the 
Commission's assessment, for what it was worth, of the mo
tives of the second group in taking strike action. He was di
rectly involved in trying to resolve all matters. This finding 
could not alter the proper resolution of the dispute. 

One ofthe difficulties faced by the respondents is that their 
only relevant grounds of appeal to the Full Bench, which I 
have already quoted, do not reflect the evidence. I accept that 
they want to argue the matters the subject of the grounds of 
appeal as if such evidence existed, and apparently they will 
wish to call evidence in order to satisfY the findings they sought 
in their grounds of appeal. The Full Bench accepted this pro
cedure and ordered that the matters go back to the Commis
sioner for that purpose. However, the Commission at first 
'instance was not given, nor was the Full Bench, nor this Court, 
given any indication of the evidence proposed to be led from 
Mr Reardon or anyone else. No evidence other than that to be 
given by Reardon was ever suggested when the debate about 
the admissibility of his evidence occurred at first instance. 

This, with respect, was a simple case and not at all like the 
case which came eventually to this Court, which dealt with 
the first group of people who were dismissed. In that case, 
the Commissioner at first instance, who was the Commissioner 
who also dealt with this matter, found that there had been dis
crimination in the manner in which the various employees 

were dismissed and that each dismissal was unfair and, in the 
end, this Court could not detect error of law in the way the 
Commissioner had dealt with the matter, or in the way in which 
it had been dealt with by the Full Bench. What occurred in 
that case was that, on their return to work after the first strike 
which occurred on 30 November 1992, each of the workers 
was asked to sign a commitment to abide the tenns of his 
contract and those who refused were then dismissed. Each 
had been guilty of the same breach of contract, namely, with
drawing his labour on the 30th. That was said to be the justi
fication for dismissing each. However, in handling the matter, 
various employees and groups of employees were apparently 
asked to make different commitments, mainly, it appears, be
cause various officers asking the various questions used dif
ferent tenninology, having different meanings and effect, and 
it was on this basis that the Commissioner at first instance 
found that there was discrimination and those who were dis
missed were unfairly dismissed and he directed re-employment. 
That is not this case. All 60 employees who took part in this 
strike action, notwithstanding the various warnings they had 
received before, and notwithstanding that they had each signed 
a commitment, were warned at the commencement of their 
strike that ifthey did not return immediately the likely conse
quences could be dismissal. When they did eventually return 
to work after a four day absence, each was given a notice of 
dismissal. Whatever the effect in law of the order made by 
the Commissioner, whereby he said that he was extending the 
notices pending his decision in the other matter, that exten
sion expired either on 14 or 15 June 1993. Nothing else had 
occurred in the meantime that could or did have any effect on 
each dismissal. The notices that were given expired, and each 
of the employees who had received the notice were in fact 
dismissed, and were paid out all of their entitlements. They 
were told, and had been told earlier, that the appellant intended 
to call applications for employees and that each could apply 
to be employed again for the positions then being offered. It 
appears that most did, and each applicant was personally and 
individually considered. Some 53 were offered and accepted 
new contracts. The seven who are the subject of this applica
tion were not offered new contracts. Pending the detennina
tion of the claim already made by the respondents that the 
proposed dismissal of all was unfair, the appellant offered tem
porary contracts to the seven persons involved in the present 
claim. 

Both before the Full Bench, who accepted it apparently, and 
before us, counsel for the respondents argued that, in sub
stance, this was not a case where 60 had been dismissed and 
53 re-employed, but rather it was a case where only seven 
were dismissed. The Commissioner at first instance refused 
to deal with the matter on that basis and, in my respectful 
opinion, he was correct. 

The facts are quite clear. All 60 were dismissed; each was 
dismissed for good cause. Many applied for re-employment 
and were employed. These seven, the subject of this action, 
were not. There is no doubt that, simply because an employer 
dismisses a person lawfully, and for cause, that does not nec
essarily negate or inhibit a finding that the employer has acted 
unfairly. The question is always whether "the legal right of 
the employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right"
per Walsh J in North West County Council v Dunn (1971) 
126 CLR 247, at 263. The principle, and the authorities to 
support it, are referred to in the Undercliffe Nursing Home 
case (1985) 65 WAIG 385. That was a case where the breach 
of contract was, in fact, "trivial". The present is a case where 
the breach was, in all respects, basic to the contract. This was 
the finding of the Commissioner at first instance. That find
ing, which is finding of fact, has not been challenged. "The 
degree ofmisconduct which will justifY dismissal is usually a 
question of fact"--8tarke & Evatt JJ in Slyth Chemicals Ltd 
v Bushnell (1933) 49 CLR 66, at 73. 

The learned Commissioner's finding in the last paragraph 
ofthe portion of his reason!\ which I have earlier quoted clearly 
reflects his findings insofar as the conduct ofthe employees is 
concerned. What then is it that can lead to a finding that the 
dismissal is unfair in the face of a blatant breach of the em
ployer/employee relationship? 

If one follows the respondents' argument through to its logi
cal conclusion, it seems to be that, notwithstanding the 
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breaches, the employer who seeks to take advantage of this by 
dismissing those in breach, and refusing to re-employ those 
whom it may see as having an attitude problem, will be cat
egorised as being dismissed unfairly. With great respect, this 
cannot be the law. 

The Full Bench considered that this was the case of the 
Commissioner at first instance resolving an industrial dispute 
pursuant to 844(9). That section was certainly the machinery 
process which was used to instigate this matter, which in fact 
was instituted before the dismissals took effect. However, 
when the question in issue was settled by the Commissioner 
at first instance, the only matter then in issue was the then 
claim that seven men had been unfairly dismissed and. in the 
end. five of them wished to be re-employed. The power to 
determine that issue is said to be contained in s29 of the In
dustrial Relations Act. although that section, in its terms. would 
seem to be more procedural in the sense that it sets out who 
may bring the application. However, no-one suggested to the 
Commissioner at first instance that there was any other issue 
involved in that matter before him. 

There is another matter of concern. Counsel for the respond
ents argued the appeal before us, and apparently also before 
the Full Bench, as ifthe respondents were in a position to lead 
evidence which it had been refused leave to lead at the hear
ing before the Commissioner at first instance, which would 
support their speculative grounds of appeal to the Full Bench. 
Subject to what I have to say concerning Reardon, that is not 
correct At the hearing before the Commissioner, the respond
ents submitted, through their counsel. that the dismissals as a 
whole were a plot aimed at enabling the appellant to selec
tively re-employ those it wished to re-employ. It was sug
gested that the reasons for the dismissal of these seven was 
vindictiveness or some other purpose, and that the 
re-employment was discriminatory and that the seven were 
dismissed because of their Union involvement, and the evi
dence disclosed that four of those dismissed had been. or were 
then. Union officers. But the only evidence sought to be ten
dered, which was rejected. was the evidence of Reardon. I 
have already mentioned this. What occurred at the initial hear
ing is that, over objection. the respondents had been permit
ted to lead any evidence that they wished from the persons 
who had not been offered permanent re-employment. And 
they did so. Prior to the closing oftheir case on the last day of 
the hearing, counsel for the respondents announced to the 
Commissioner that he had three further witnesses, one of whom 
was Reardon and the other two were two of the seven persons 
concerned. No-one has, as yet, either before the Commis
sioner at first instance, or before the Full Bench. or before this 
Court, given any indication of the evidence, or the nature of 
the evidence, which the respondents wished to call. which 
they were not permitted to call. We were not even told what 
evidence Reardon would give. One can, however, winkle out 
from the argument before the Commissioner at first instance 
that he had evidently had a discussion with one of the seven 
employees concerned, who was not reappointed and who is 
now dead, to the effect that that person had not been 
re-employed because he was involved with the Union and did 
not have the right attitude, and it was suggested that the Com
missioner could infer from that that similar considerations 
applied to the other six. No-one has been told the standing of 
Mr Reardon to be able to speak on behalf of the appellant in 
that regard except, it appears, that he was a foreman employed 
by the appellant. He was not apparently involved in any of 
the applications for employment of any of the ex-employees. 
The grounds of appeal, which I have already set out and which 
were before the Full Bench, asserted that Robe had acted un
fairly in several respects as if there had been evidence to sup
port those assertions. There was no such evidence. Those 
and other assertions still exist, but we have still not heard what 
evidence in fact was to be called, and from whom it would or 
could be called, when the matter was returned in accordance 
with the Full Bench's order. In fact, a fair reading ofthe rea
sons for the Full Bench would seem to indicate that the appel
lant might have to give that evidence. 

There are still rules which apply in this jurisdiction. Once it 
is accepted that there are prima jacie grounds to justify dis
missal. the onus is on the employee to establish that the dis
missal was unfair. He can properly do that if he adduces 
evidence relevant to that issue, which is either direct evidence 

or from which an inference may be drawn and, ifhe is refused 
permission to lead certain specified evidence, he may be able 
to show that that is relevant to the issue. At least before the 
Commissioner at first instance, counsel indicated that the as
sertions he was making were speculative, but neither before 
the Full Bench nor this Court has any such evidence been 
disclosed. 

The evidence now sought to be led is said to throw light on 
the reasons why the appellant acted as it did. This, of course, 
must be related to why it gave the notices of dismissal to each 
ofthe 60. I accept that if such evidence exists. it is admissible 
and relevant. But what is it? It is not suggested that the ap
pellant discriminated against any of the 60 who received no
tice. They were all dismissed when the notices expired. Most 
re-applied, most were re-employed. Who the employer 
re-employs is up to the employer. 

In my view. and with respect to the Full Bench, it has mis
conceived the whole of the case that was dealt with by the 
Commissioner at first instance. A reading of the evidence of 
each of the employees who were not re-employed indicates 
quite clearly that they went on strike on the second occasion 
because each thought that it was unfair that some had been 
dismissed after the first strike. At least two of the five who 
sought re-employment said that they were not interested in 
any ofthe warnings they had received. Each believed that he 
could withdraw his labour if he perceived unfairness. The 
Commissioner found, and the evidence supports his finding, 
that "there was in fact actual repugnance between their acts 
and the relationship" (of employer and employee). Those find
ings were not challenged. 

Each has been guilty of a breach going to the root of the 
contract of employment. Subject to some unfairness which 
affects them. the dismissal was justified. There has been no 
discrimination in the way the appellant dealt with any in the 
second group. They were all dismissed. There was no direct 
evidence on the issue; but, during argument below. there was 
a suggestion that not all of those in the second group who 
were dismissed applied for re-employment, but ofthe 60 who 
did, the numbers were 53 re-employed and seven not 
re-employed. 

It really is drawing a long bow to suggest that there is a lack 
of bona fuJes or other unfairness when there are ample grounds 
to dismiss. and the employer exercises that right. and then is 
said to act unfairly over the dismissal because it elects to choose 
who (if any) it will employ again. 

The suggestion seems to be that. in some manner not iden
tified, the employer delibemtely engineered the respondents 
to call a meeting of workers who would vote to strike for four 
days. thereby enabling the employer to dismiss all but get 
back most and in substance enable them to dismiss seven whom 
they regarded as having an attitude problem. That, at best, 
would seem to me to be a rather hazardous venture which 
would require, at the very least, an outline of where the evi
.dence to support it was to be found. That must be the step 
involved to establish lack of bona fides. The Commissioner 
was not prepared to draw that inference that would lead to a 
finding oflack of bona fides. Nor was he given, nor has any
one else been given, any evidence or an outline of the evi
dence to lend support to it. There is no basis in law or fact to 
send this matter back. 

I would allow the appeal on each ofthe grounds submitted, 
set aside the order ofthe Full Bench, and restore the order of 
the Commissioner at first instance. 

FRANKLYNJ 
I have read in draft the reasons for decision of Rowland J 

with which I agree. 
The evidence before the Commission at first instance was 

such in my opinion that the finding that the dismissals were 
not harsh or unfair was clearly justified. That is apparent, in 
my view, from the admissions of each of the five workers con
cerned. It is not Imown what is the evidence the respondents 
seek to adduce, although it seems to relate to an alleged rea
son why one of the workers. now deceased, was not offered 
permanent re-employment. That is a different issue to the 
question whether or not his antecedent dismissal was unfair. 
To be admissible. the evidence sought to be adduced must be 
capable of shedding light on the issue whether the dismissal 
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was unfair. If it could not do so it was not admissible. The 
onus was on the respondents to prove the unfairness. It was 
consequently necessary for them to Satisfy the Commission or 
at least the Full Bench, or this Court, that the evidence had the 
necessary relevance. They were either unable or unprepared 
to do so. On that basis alone the Commission at first instance 
was entitled to refuse to admit the evidence. In the absence of 
further information it cannot be said, in my view, that the 
Commission erred in holding that "on the basis ofthe author
ity of the Court in Gregory v Phi/ip Morris (1980) 80 ALR 
455 at 471" it would not hear evidence on the matter. Rel
evantly, what was said in that case was: 

"The question whether a dismissal is harsh, unjust, or 
unreasonable must be determined in the light of the facts 
as they appear at the relevant time (underlining added)." 

The Commission had evidence of facts justifying the dis
missal. It was, however, not told what were the facts which 
the evidence of events subsequent in time would adduce which 
WOUld, or could. have relevance to the facts justifying the dis
missal. In its consideration of this issue the Full Bench said: 

"The evidence. if adduced, as it was described by 
Mr Le Miere, would be evidence which. if accepted, 
would establish that the reasons for dismissal expressed 
by Robe were not in fact the reasons .. .!t would establish, 
as we think Mr Le Miere submitted, that Robe did not 
regard the refusal to work in accordance with the con
tracts of the employees and the award as being sufficient 
to constitute a repudiation ofthe contract or sufficient to 
dismiss the employee at all." 

That passage appears to hold the kernel ofthe decision of 
the Full Bench that the evidence should have been admitted. 
It is clear however from what we have been told by counsel 
that the Full Bench did not. in fact. have a statement of the 
evidence sought to be adduced nor even particulars of its sub
stance. It seems common ground that it had not been informed 
of what was in fact the evidence sought to be led and so had 
no specific regard to it in forming its opinion as to its poten
tial relevance. Its failure to identify that evidence and its rel
evance was, in my opinion, an error of law. 

I would allow the appeal set aside the order of the Full Bench 
and restore the order of the Commission at first instance. 
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KENNEDY J 

The background facts are set out in the reasons of the other 
members of the court. 

Amongst the records required to be kept by an "organiza
tion" registered under Division 4 of Part 11 of the Industrial 
Relations Act 1979 is "a register of its members showing the 
name and residential address of each member and details of 
the financial status of each member in respect of his member
ship"-s 63( I )(a). Where it appears to the Registrar of the 
Industrial Relations Commission "that the register of mem
bers of an organization is not being maintained in such a form 
and manner as to provide, for the purpose of the conduct of a 
ballot or election pursuant to [the] Act, a convenient form of 
the accurate particulars of the membership of the organiza
tion, he may direct the organization to make such rectifica
tions in the register and such changes in the form or manner in 
which the register is being maintained, as he considers neces
sary for that purpose"-s 64( I ). 

The Act gives no particular force to the register of mem
bers. Under ss 63 and 64, it is no more than a record of the 
persons who are the members. Whether a person's name does 
or does not appear in the register does not determine that per
son's membership. Somewhat strangely, however, a certifi
cate from the Registrar, who does not have custody of the 
register and who is not required by the Act to be provided 
with a copy of the register, stating that a person specified in 
the certificate was at a time so specified a member of an or
ganization so specified, is, in all courts and proceedings "evi
dence" of the facts so stated-s 64(3). 

Section 55, which is concerned with the requirements at
taching to organizations seeking registration, requires the Full 
Bench to refuse an application for registration unless it is sat
isfied, inter alia, that the rules ofthe organization provide for 
the purging ofthe register by striking off members in arrears 
of dues for such period as is prescribed by the rules not ex
ceeding 12 months-s 55(4)(f). The section does not itself 
operate directly to terminate membership. Termination must 
be effected, if at all, by the rules. 

Rule 22 of the Federated Liquor and Allied Industries Em
ployees' Union of Australia, Western Australian Branch, Un
ion of Workers, at first sight, appears to comply with the 
requirements of s 55(4)(0. It is headed "Purging the Regis
ter" and provides as follows: 

"The Secretary and/or Committee of Management shall 
cancel, from the register of members, the names of per
sons whose membership ceased because:-

(a) of resignation, death, expUlsion or other rea
son; 

(b) he becomes twelve months in arrears in pay
ment of contributions; 

(c) ceased being employed or usually employed 
in any capacity, whether permanent or casual, 
or in connection with the Industry or calling 
as set out in rule 4.-Constitution (sic) for a 
continuous period of six months other than 
Officers ofthe Union, honorary life members 
or the case of illness as proved by a doctor's 
certificate. 

The cancellation in (b) and/or (c) hereof shall not af
fect the liability for payment in full of all amounts in
curred for contributions, dues, levies, fines or penalties 
to the date membership ceases." 

The responsibility for keeping a register of Union members, 
showing the name and postal address of each member, is in
cluded amongst the duties of the Union Secretary in r 13 of 
the Union's Rules. 

Conditions of membership are dealt with in r 2.1. From these, 
it is clear that membership is not dependent upon the mem
ber's name being included in the register-"[a] person shall 
become a Member of the Union by signing an Application 
Form, and by paying the appropriate contributions to the Sec
retary or other authorised Collector; provided however, that if 
a payment has been made, membership shall not be invali
dated because an application form has not been completed"-

r 21 (a). Rule 21 (b). whilst not sitting happily with the previ
ous paragraph, reinforces this position: 

"The person applying.shall (subject to the exceptions 
hereinafter contained) be and be deemed to become a 
member of the Union as from the date of the day of re
ceipt of such Application Form or contributions by the 
Secretary. " 

By para (e) ofr 21: 
"Subject to rule 22 no member shall discontinue his or 

her membership without giving at least three months' 
previous written notice to the Secretary of his or her in
tention to do so, or by paying a sum equal to three months' 
contributions in lieu of such notice, nor until such mem
ber has paid all fees, fines, levies or other duties payable 
by him or her to the Union up to the end of the period 
covered by such notice or has obtained a clearance card 
duly issued in accordance with the rules." 

By para (0): 
"Any member who is in arrears for three months and 

one day with respect to contributions, fees, levies, fines 
or dues shall lose all privileges of membership and shall 
be liable to be sued for such arrears without notice." 

By para (p): 
"Any member in arrears with respect to any payments 

set forth under sub-rule (0) of this rule may be expelled 
by resolution of a majority of members of the Union 
present and voting at a meeting of which resolution the 
member shall have reasonable notice providing that such 
member shall after payment of such arrears have the right 
when expelled to appeal to a meeting of the Union." 

In addition to expUlsion under r 21 (p), under the provisions 
ofr 31, a member may be expelled from membership for mis-
conduct. . 

Counsel for the appellant submitted that r 22 provides that 
membership of the Union shall cease upon a member's be
coming 12 months in arrears in payment of contributions. He 
also submitted that the scheme of the rules provides for auto
matic cessation of membership. But that cannot, in my view, 
be extracted from r 22. It does not operate automatically to 
terminate membership for any reason. It is directed to the 
purging of the register. It proceeds on the basis that the can
cellation follows on the cessation of membership, referring to 
"the names of persons whose membership ceased" 
(cfs 55(4)(t) of the Act, which refers to striking off "mem
bers"). Cancellation of the name in the register does not of 
itself bring membership to an end and. in any event, in this 
case, the names of the respondents have not been cancelled in 
the register. 

As I have indicated, special provision is to be found in the 
rules in connection with termination by resignation (or dis
continuance of membership) (r 21 (e» and for expUlsion 
(rr 21(p) and 31(4», which requires certain procedures to be 
followed, including the giving of notice to the worker and 
conferring a right of appeal. 

Nowhere in the rules is to be found any provision to the 
effect that the membership of a member terminates automati
cally upon his or her becoming 12 months in arrears in pay
ment of contributions. Nor is there any provision for 
termination of membership when a member ceases to be em
ployed, or usually employed, in connection with the indus
tries or callings which confer eligibility for membership under 
r 4. There is every reason to believe that, in both of these 
cases, prior notice would be required to be given before purg
ing the register of the names of persons affected. In my view, 
the rules of the Union are in need of revision. As they stand, 
I can see no justification for implying any provision in order 
to close a perceived gap. 

A provision similar to r 22 was considered by Keeley J in re 
Kenwood, unreported; Federal Court of Australia; No SA I 5 
of 1989; 10 July 1989. The wording ofr 32 of the rules ofthe 
Union was an issue in that case, wording which was almost 
identical to that of r 22, although the present tense "ceases" 
was used, and not the past, "ceru;ed", as in the subject rule. 
Keeley J concluded that the rule with which he was concerned 
was not apt to bring about automatic cessation of membership 
and accordingly did not result in the applicant's membership 
ceasing automatically. In that case, the member's name had 
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in fact been purged from the register by a Branch Secretary. 
Keeley J held that the rule implicitly required that the mem
ber was required to be given notice before his name was purged. 
If the appellant is right, not only may the membership of the 
respondents be terminated without having their names removed 
from the register, but no notice oftermination was required. I 
am unable to accept this view. 

Rule 22 is significantly different from that considered in 
Prichard v Krantz (1984) 8 IR 404. In that case, the rule 
dealing with purging the register contained that which is miss
ing from the present rules, "any person whose name has been 
so removed from the register shall thereupon cease to be a 
member or to have any rights or privileges of membership". 
It is also to be noted that the rule expressly provided for proper 
notice to be given to members of the intention to remove their 
names and conferred a right of appeal upon those whose names 
had been removed from the register. 

I agree with Rowland J that, as at the dates oftheir nomina
tions, the candidates whose election is an issue in these pro
ceedings had been financial members for 12 months. I would 
dismiss the appeal accordingly. 

ROWLANDJ 
The appellant, before the President, challenged the election 

of several members who were elected to hold office in the 
LTU. The election had been ordered by the President. He 
had directed the Registrar, on 27 August 1993, to forward to 
the Electoral Commissioner for this State a register of voters 
for the election. Eleven of the office bearers who were elected 
had been in arrears of membership fees prior to March 1993 
for periods of in excess of 12 months, but between March and 
June 1993 had paid up all arrears and current fees for the cur
rent year. The election was held in October 1993. In Febru
ary 1994, the appellant challenged the appointment of the 11 
officers under challenge and sought the following orders: 

"I. That the rules of the Federated Liquor and Allied 
Industries Employees Union of Australia, Western 
Australian Branch, Union of Workers ("the LTU") 
be upheld. 

2. That the President of the Western Australian Indus
trial Relations Commission ("the President") con
duct an inquiry into the last election of the LTU. 

3. That the President declare all persons who were not 
financial for a continuous period of J 2 months prior 
to the nominations for office of the LTU not eligible 
to stand for or to hold office ofthe LTU. 

4. That the President declare as rightful holders of the 
offices of the LTU only those persons who were eli
gible to nominate for and hold office ofthe LTU and 
who did nominate for the said offices. 

5. That the President make any other further 
determinations or orders as he may feel fit and proper 
to so make." 

Relevant rules of the Union are as follows. 
By r 6, all members of the committee of management, rep

resentatives to the ACTU and the TLC, shall have been mem
. bers for "a continuous period of 12 months prior to 
nomination". Further, all officers and representatives as pre
scribed in this rule "shall be financial in respect of the 
12 months prior to nomination". 

Rule 7 is titled "Election of Officers". By r 7(3)(b): 
"Only those members who are financial members as at 

the 31 st March in the year of the election shall be enti
tled to a ballot paper. A list of members of the Union 
who are financial at this date shall be compiled by the 
Secretary and certified by him as a list of members enti
tled to receive a ballot paper." 

Rule 21 is titled "Conditions of Membership". By r 21 (a), 
(b) and (e): 

"(a) A person shall become a Member of the Union by 
signing an Application Form, and by paying the ap
propriate contributions to the Secretary or other au
thorised Collector; provided however, that if a 
payment has been made, membership shall not be 
invalidated because an application form has not been 
completed. 

(b) The person applying shall (subject to the exceptions 
hereinafter contained) be and be deemed to become 
a member of the Union as from the date ofthe day of 
receipt of such Application Form or contributions 
by the Secretary. 

(e) Subject to the rule 22 no member shall discontinue 
his or her membership without giving at least three 
months' previous written notice to the Secretary of 
his or her intention to do so, or by paying a sum 
equal to three months' contributions in lieu of such 
notice, nor until such member has paid all fees, fines, 
levies or other dues payable by him or her to the 
Union up to the end of the period covered by such 
notice or has obtained a clearance card duly issued 
in accordance with the rules." 

By r 21 (i)( I), out of work members are exempt from paying 
contributions during the period out of work, but they cannot 
vote and lose other rights and, under r 21 (k), similar provi
sions apply to workers who are absent through sickness. 

By r 21 (0) and (p): 
"(0) Any member who is in arrears for three months and 

one day with respect to contributions, fees, levies, 
fines or dues shall lose all privileges of membership 
and shall be liable to be sued for such arrears with
out notice. 

(p) Any member in arrears with respect to any payments 
set forth under sub-rule (0) of this rule may be ex
pelled by resolution ofa majority of members of the 
Union present and voting at a meeting of which reso
lution the member shall have reasonable notice pro
viding that such member shall after payment of such 
arrears have the right when expelled to appeal to a 
meeting of the Union." 

Rule 22 is titled "Purging the Register" and it is no doubt 
aimed at giving effect to s 55(4)(f) ofthe Industrial Relations 
Act. Whether it does so is debateable. By r 22: 

"The Secretary and/or Committee of Management shall 
cancel, from the register of members, the names of per
sons whose membership ceased because:-

(a) of resignation, death, expulsion or other rea
son; 

(b) he becomes twelve months in arrears in pay
ment of contributions; 

(c) ceased being employed or usually employed 
in any capacity, whether permanent or casual, 
or in connection with the Industry or calling 
as set out in rule 4. - Constitution for a con
tinuous period of six months other than Of
ficers ofthe Union, honorary life members or 
the case of illness as proved by a doctor's cer
tificate. 

The cancellation in (b) and/or (c) hereof shall not af
fect the liability for payment in full of all amounts in
curred for contributions, dues, levies, fines or penalties 
to the date membership ceases." 

It can be seen that this rule speaks in terms as ifthe member 
in issue had automatically ceased to be a member for any of 
the reasons set out in that rule and that the only role for the 
secretary or committee of management was to cancel the name 
of any such person who had ceased to be a member from the 
register of members. 

Although r 22 speaks in terms of the automatic cessation of 
membership in the circumstances there mentioned, there is no 
rule that provides for automatic cessation and, in my opinion, 
there is no reason to imply such a rule simply because the Act, 
in s 55(4)(f), requires the names of members to be struck off 
the register if they are in arrears of dues for the prescribed 
period. In this case, r 22 requires the secretary or committee 
to cancel from the register the names of persons whose mem
bership ceased for one of several reasons. There is no rule 
that can give effect to r 22(b), except to the extent that r 21 (p) 
may be invoked, and in fact no such striking off action was 
taken under either rule. 

The persons who nominated were, at the time of nomina
tion, financial members. Rule 21 (0) can only apply during 
the time that the member remains unfinancial. 
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Rule 6 says that an applicant for office shall have been a 
member for "a continuous period of 12 months prior to nomi
nation" and "shall be financial in respect of the 12 months 
prior to nomination". 

In Lovell v Federated Liquor and Allied Industries Em
ployees' Union of Australia (1978-79) 22 ALR 704, 
Smithers J said, at 731, concerning a rule which, in my opin
ion, cannot be distinguished in substance from the present: 

"The rule is expressed in terms which look forward and 
provide a test ofthe qualifications ofthe candidate to be 
applied not earlier than immediately before nomination. 
The rule prescribes what at that time the condition of the 
candidate "shall be". It is to be implemented by inquir
ing, at the moment before nomination, not what the can
didate's financial condition has been during 12 months 
previously but what it is then. The question to be asked 
is: "Is the candidate today a financial member for 
12 months immediately prior to this date?" " 

The learned President accepted the dicta of Smithers J. With 
respect, I agree. 

In the event, it may be that the Union rules have been drawn 
and approved by the Registrar without having made provi
sion for a rule expressly to give effect to s 55(4)(1) of the Act. 
If that be the case, then the rules should be amended. 

In my view, the appeal should be dismissed. 

FRANKLYNJ 
The appellant appeals against the decision of the President 

of the Western Australian Industrial Relations Commission in 
respect ofthe election on 24 November 1993 of officers ofthe 
Federated Liquor and Allied Industries Employees Union of 
Australia (Western Australian Branch) Union of Workers (the 
Union) whereby he rejected a challenge made to the validity 
of the election of the 1I respondents to this appeal. Such 
challenge was based on the allegation that, for periods rel
evant to nomination for office under the Union's rules, none 
of the respondents was a member of the Union and so, by 
virtue of the provisions of those rules, was eligible to nomi-
nate for such election. . 

The grounds of appeal as filed are as follows: 
"The learned President erred in law in finding that 

Eugene Leslie Fry, Lynette Ann Shaw, Ernest James 
Welsh, Norman Charles Webb, John Clifford Carr, Wendy 
Mae Lee-Kong, Patricia Thomas, Kok Peng Cheah, 
Beverley Rae Baker, Terence James Lockwood and 
Benedicht Kuno Hugi were eligible to stand for election 
as officers of the Federated Liquor and Allied Industries 
Employees Union of Australia, Western Australian 
Branch, Union of Workers (''the LTU") and in particular 
should have found that in accordance with rule 22 of the 
Rules of the LTU and section 55(4)(1) of the Industrial 
Relations Act 1979 as amended that Eugene Leslie Fry, 
Lynette Ann Shaw, Ernest James Welsh, Norman Charles 
Webb, John Clifford Carr, Wendy Mae Lee-Kong, Patricia 
Thomas, Kok Peng Cheah, Beverley Rae Baker, Terence 
James Lockwood and Benedicht Kuno Hugi were ineli
gible to stand for election as officers of the LTU." 

It was not argued that s55(4)(1) of the Industrial Relations 
Act 1979 ("the Act") has direct application to the question of 
eligibility for nominations but that its requirements are con
sistent with the construction of the Union rules on which the 
appellant relies. Section 55 is concerned with requirements 
which attach to an organization of either employers or em
ployees seeking registration as such under ss53 or 54 of the 
Act. Section 55(4)(1) provides as follows: 

"Notwithstanding that an organization complies with 
section 53(1) or 54(1) or that the Full Bench is satisfied 
for the purposes of section 53(2) or 54(2), the Full Bench 
shall refuse an application by the organization under this 
section unless it is satisfied thjU;-

(a) 

(1) the rules of the or~ization provide for the 
purging of the register referred to in section 
63 by striking off members in art"ears of dues 
for such period as is prescribed by the rules 
not exceeding 12 months." 

It is clear from the terms of s 55(4)(1) that not only must the 
rules provide for striking off members in arrears but that they 
must also prescribe a period not exceeding 12 months at the 
expiration of which the striking off provision shall come into 
effect. It is also implicit in its terms that the existence of such 
p~visions are essential to the valid registration of an organi
zation under the Act. It is also clear that the striking offpro
vision can have no effect on the absence of a provision 
prescribing the period of arrears in terms of the subsection. 
In the terms of the subsection the purpose ofthose provisions 
is to "purge" from the register persons so in arrears. Giving 
the word "purge" its usual and grammatical meaning in the 
context in which it is used in the subsection, it means to "rid 
(an organization, party etc) of people regarded as undesirable" 
and "removing (a person regarded as undesirable) from an 
organization" (The New Shorter Oxford English Dictionary 
1993 Ed). That such is the meaning intended by the subsec
tion is supported, in my opinion by the provisions of ss 63 
and 64 of that Act. 

Section 63 requires a registered organization to keep a reg
ister of its members showing, inter alia, "the details of the 
financial status of each member in respect of his member
ship" and to file with the registrar annually, inter alia, a copy 
of the records required to be kept in the register, certified as 
correct by the proper officer of the organization. Section 64 
aut~orises the .registrar, where it appears to him that the regis
ter IS not kept m a form and manner such as to provide, for the 
purposes of a ballot or election, "a convenient form of the 
accuraty particulars of the membership of the organization" 
(underlInIng added), to require it to make such rectification in 
the register and to its form or manner of maintenance as he 
considers necessary. The section provides that the organiza
tion shall ~omply with such a direction. It further provides 
that a certificate from the registrar that a person specified in 
that certificate was at the time so specified a member or of
ficer.ofan o~ganization so specified is, in all courts and pro
ceedIngs, eVIdence of the facts so stated. The section does 
not provide that such certificate is to be prepared on the basis 
of the information recorded in the register and it would seem 
that such need not be the case. In my opinion it is clear how
ever from ~e requirements of s 63 that the register is intended 
to be a regIster of each member of the organization showing 
his financial status and that the striking-off contemplated by s 
55(4)(1) is a striking-off of persons no longer entitled under 
the rules of the organization to be registered as members by 
reason of being in arrears of dues. It is clear from the content 
of those provisions and from what is not there provided for, 
~hat the register itself has no binding evidentiary effect as to 
Its c~nt~ts and tha~ the Ac~ contemplates that ~t might require 
rectIfication from time to time. Nevertheless, In my view, the 
clear implication ofs 55(4)(1) considered with ss 63 and 64 is 
that, as a condition of registration, the rules must provide not 
only for purging the register but also for cessation of the mem
bership of a person whose contributions are in arrears for a 
specified period not exceeding 12 months. In my opinion it 
must be assumed that, in applying for registration, the Union 
was aware that such was the case, particularly having regard 
to the provision of s 55(4)( c) which requires that the Full Bench 
be also satisfied that a majority of the members voting in an 
approved ballot authorised the making of the application and 
the rules. 

There is no provision in the Act which automatically invali
dates the registration or rules of an or~anization in the event 
of its rules failing to make the proviSIOn contemplated by s 
55(4)(1). Nor is there any provision which, in the event of 
such failure, of itself requires that the rules be amended to 
make such provision. It would seem that if the Full Bench 
were to fail to comply with its obligation under s 55(4) or be 
wrongly satisfied in respect of any matter of which it is thereby 
required to be satisfied and then issue the Certificate ofReg
istration provided for by s 58, the Certificate remains in force 
until cancelled and ("Subject to this Act") is conclusive evi
dence that the organization has complied with the prescribed 
conditions which entitle it to registration even though, in fact, 
it has not done so (s 58). There are however provisions for 
alteration of the rules (s 62), for an application for directions 
or orders relating to the rules (s 66), for a declaration of the 
true interpretation of a rule (s 66), and for the issue of a sum
mons on the motion, inter alia, of the Commission, for an 
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organization to show cause why its registration should not be 
suspended or cancelled (s.73). The last menti~ned provisi~n 
also provides for the makIng of an order varyIng the rules In 
lieu of cancellation or suspension. In my view the fact that no 
steps have been taken under any of such provision suggests 
that, in obtaining registration and carrying on as ~ registered 
organisation, the Union intended rule 22(b) to provide for ces
sation of membership as contemplated by s 55(4)(f) as we!1 as 
for the purging of the record and that that fact was recognised 
by the Full Bench when it accepted the rules as complying 
with that provision. That such is the case is supp0I!ed by ~he 
wording of rule 22(b} (set out subsequently hereIn) which 
specifically provides for purging the register of the names of 
persons whose membership has ceased because the person 
"becomes twelve months in arrears in payment of contribu
tions", thereby not only providing for the 'purging', but also 
prescribing the period of arrears in terms ofs 55(4}(f). I shall 
return shortly to rule 22(b} in a consideration of rule 22 as a 
whole. 

Prior to March 1993, each of the respondents had been a 
member of the Union for some years but had fallen substan
tially into arrears, making no payment of contributions from 
dates variously in 1988 and 1991 until 1993. By March 1993 
each had made payments bringing his or her contributions up 
to date until 31 December 1993. Consequently, as at 13 Octo
ber 1993 when nominations for the election of officers closed, 
each was up to date so far as his or her liability for contribu
tions, levies, fines or dues was concerned. None however had 
been financial for a continuous period of 12 months prior to 
his or her nomination and each had been in arrears for a pe
riod exceeding 12 months. The nomination of each for elec
tion was accepted and each was in due course elected, a 
declaration of election in each case being issued by the re
turning officers on 30 November 1993. It was argued unsuc
cessfully at first instance but not argued before us that none of 
the respondents was financial in respect of the 12 months prior 
to nomination in that none had been financial at all times over 
that period. It is consequently not necessary to consider that 
matter further. 

The appellant's argument before us proceeded as follows. 
The rules of the Union provide for both financial and 
unfinancial members, although they do not use the expression 
"unfinancial members". They define "financial member" to 
mean: 

"A member who is less than three months and one day 
in arrears in contributions, which amounts shall apply to 
any contribution, fine, levy or dues imposed on him in 
accordance with these rules". 

That definition is not without difficulty having regard to 
that portion of it commencing with the words "which 
amounts ... ". I would assume those words to be intended to 
include within the meaning of the word "contributions" ear
lier used, the subsequent reference to "any contribution, fine, 
levy or duty imposed on the member in accordance with the 
rules." That however is of no significance for the purposes of 
this appeal. The rules provide no definition of unfinancial 
member and it follows that a member who is not a financial 
member is an unfinancial member. 

Rule 6 of the Union's rules relevantly provides: 
. "All members of the Committee of Management, Rep
resentatives to the A.C. T. U. and Trades and Labor Coun
cil shall have been members for a continuous period of 
12 months prior to nomination. Further all Officers and 
Representatives as prescribed in this rule shall be finan
cial in respect of the 12 months prior to nomination and 
are required by this rule to remain financial whilst hold
ing any such office or representative position. Any Of
ficer or Representative becoming unfinancial shall forfeit 
all positions he or she holds .... " 

It is the appellant's submissio~ that, at the .time of~om~na
tion and because each had been In arrears With contrIbutions 
for more than 12 months, none of the respondents was a mem
ber of the Union. It is said that their respective memberships 
had ceased by reason of the operation of rule 22(b) prior to 
their respective contributions being brought up to date in 1993. 

The issue before us then goes to the proper construction of 
rule 22(b}. 

Rule 22 provides: 
22. PURGING THE REGISTER 

The Secretary and or Committee of Management shall 
cancel, from the register of members, the names of per
sons whose membership ceased because:-

(a) of resignation, death, expulsion or other rea
son; 

(b) he becomes twelve months in arrears in pay
ment of contributions; 

(c) ceased being employed or usually employed 
in any capacity, whether permanent or casual, 
or in connection with the industry or calling 
as set out in rule 4.uConstitution for a con
tinuous period of six months other than Of
ficers of the Union, honorary life members or 
the case of illness as proved by a doctor's cer
tificate. 

The cancellation in (b) and/or (c) hereof shall not af
fect the liability for payment in full of all amounts in
curred for contributions. dues. levies, fines or penalties 
to the date membership ceases." 

It is the appellant's submission that the effect of rul.e 22(b} 
is to provide for the automati~ cessation. of membership uPO!l 
a member falling 12 months In arrears In payment of contrI
butions. There is no other rule which purports to make such 
provision and no other provision for cessation of an unfinancial 
member's membership other than pursuant to rules 21 (0) and 
(p) which provide: 

"(o) Any member who is in arrears. for .three !llOnths ~nd 
one day with respect to contrIbutIOns, tees, leVies, 
fines or dues shall lose all privileges of members hip 
and shall be liable to be sued for such arrears with
out notice. 

(p) Any member in arrears with respect to any payments 
set forth under sub-rule (0) of this rule may be ex
pelled by resolution ofa majority of members ofthe 
Union present and voting at a meeting of which reso
lution the member shall have reasonable notice pro
viding that such member shall after payment of such 
arrears have the right when expelled to appeal to a 
meeting ofthe Union." 

The appellant's submission, as I understand it, is that the 
scheme of the rules is that rule 21 (0) operates to convert a 
financial member to an unfinancial member in the event of 
him being in arrears three months and one day; that such an 
unfinancial member may be expelled as provided for by rule 
21(p); that ifhe is not expelled and the~ falls 12 ~onths ~n 
arrears, rule 22(b) operates to automatically term mate hIS 
membership, there then being an obligation upon the Secre
tary and/or Committee of Management pursuant to the provi
sions of rule 22 to cancel that person's name from the register 
of members. 

The obligation to cancel names imposed on the Secretary 
and/or the Committee by rule 22 draws attention to certain of 
the further provisions of rule 6, entitled "Committee of Man
agement". Under that rule the Committee has power (inter 
alia) "to cancel the }Vhole or part of member's arrears of con
tributions fines or levies". Of course, if a person has ceased 
to be a member, this power has no application. Nevertheless, 
assuming the correctness of the appellant's submission, it 
would seem that at any time short of an unfinancial member 
falling 12 months into arrears, the Committee can cancel his 
arrears. It would follow that, in such event, the member would 
then be a financial member. Whether that result is properly 
within the intent of s 55(4)( f) might be arguable but it is not 
necessary to address it in this appeal. 

Rule 22, as expressed, is not by its terms directed to termi
nation or cessation of membership but is a rule which im
poses on the Secretary an~or Committe~ of Man~gement an 
obligation to purge the regtster by cancelhng from It the names 
of persons whose membership has ceased by reason of any of 
the events there specified. Membership is acquired by virtue 
of the provisions of rule 21 (entitled "Conditions of Member
ship"). Rule 21 (a) provides that a person becomes a mem.ber 
by signing an application form and payi~g the appropnate 
contribution to the Secretary or other authonsed collector. Rule 
21 (b) provides that the person so applying "shall (subject to 



826 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.AJ.G. 

the exceptions hereinafter contained) be and be deemed to 
become a member ofthe Union as from the day of the receipt 
of the application form or contribution by the Secretary". By 
its terms rule 22 ~ a cessation of membership to have 
already taken place for one or other of the reasons there stated. 
It can only have operation to require the cancellation ofa name 
if in fact membership has ceased because of the event relied 
on. The identification in a rule of an event which, if it has 
taken place, is said to have terminated membership, does not 
of itself necessarily give that event that effect, although, as a 
matter of proper construction of the rules as a whole, it may 
have that effect. 

As to rule 22(b) relied upon by the appellant. Having re
gard to the scheme of the "Conditions of Membership" set 
out in rule 2 I , one would expect to there find an express pro
vision terminating membership for arrears of contributions 
for a prescribed period which complies with that contemplated 
by s 55(4)f). Section 55(4)(f), in my opinion, contemplates 
the rules containing (a) a provision for cessation of member
ship in the event of arrears of dues for a period prescribed by 
the rules not exceeding 12 months and (b), a provision for the 
purging of the register in the event of such cessation. The 
Union's rules, on their face, make specific provision only for 
the latter whilst assuming that event to have terminated mem
bership, and that in rule 22(b). 

Rule 22(a) identifies the event of cessation of membership 
by reason of either "resignation, death, expulsion or any other 
reason" (emphasis added). Cessation by resignation is pro
vided for under rule 21 ( e) (Conditions of Membership), which 
provides: 

"Subject to rule 22 no member shall discontinue his or 
her membership without giving at least three months' 
previous written notice to the Secretary of his or her in
tention to do so, or by paying a sum equal to three months' 
contributions in lieu of such notice, nor until such mem
ber has paid an fees, fines, levies or other dues payable 
by him or her to the Union up to the end of the period 
covered by such notice or has obtained a clearance card 
duly issued in accordance with the rules." 

It is difficult to attach any meaning to the words "subject to 
rule 22" used therein as rule 22, by its terms, relevantly ap
plies only after cessation of membership by resignation and 
then only to require removal of the name from the register. 
Other than to say I can find no provision in the rules for the 
issue of a "clearance card", the effect of the rule is otherwise 
self evident. Cessation because of death would seem to re
quire no express rule to determine when membership ceases. 
It takes effect on death. Cessation because of expUlsion is 
expressly provided for by rule 21 (p). There is no obligation 
under that rule to expel and indeed expulsion can only be ef
fected by a resolution of the majority of members present and 
voting at a meeting, the member in arrears having been given 
reasonable notice of the resolution. There is no period fixed 
within which that resolution must be passed and so, unless 
some other provision applies, the member in arrears in re
spect of whom no such resolution is passed would retain mem
bership no matter what the period of his arrears, even if in 
excess of 12 months. He would of course be subject to liabil
ity for such arrears by way of action once the arrears exceeded 
3 months and I day (rule 21(0». Rule 21 makes express pro
vision for unemployed members who might otherwise fall into 
arrears including those unemployed through illness (paras 
(i)(1) and (I». I assume such persons retain eligibility for 
membership as being relevantly "usually employed" (Rule 4). 
By rule 21(i)(I) an out of work member is exempt from pay
ing contributions during his period of unemployment if he 
has given due notice to the Secretary. It follows that whilst 
exempt he cannot be faIling into arrears. Whilst so exempt, 
he loses the right to vote or take part in Union business but a 
majority of members at a meeting may allow him to do so for 
the business of that meeting. If he neglects to give the said 
notice he "shall be charged for all arrears". By rule 21 (I) a 
member who is unemployed and receiving no wages or pay
ment through illness who has been charged for arrears in con
tributions may, on application to the Committee of 
Management, have his arrears remitted. The effect of rules 
21(i)(l) and (I), together with rules 21(0) and (p) to which I 
have already referred, is to provide for an exclusion from the 
liability to expulsion under para (p) if the notice is duly given 

and exemption obtained under para (i)(J) or arrears remitted 
under para (I). The member in such case is not at risk of 
expulsion by reason of non-payment of contributions. If he 
fails to claim the exemption or remittal then he remains liable 
for his arrears and subject to expulsion and, if the effect of 
rule 22(b) is to automatically terminate membership when ar
rears total 12 months, would in that event cease to be a mem
ber, but only if the Committee did not earlier exercise its powers 
under rule 6 to cancel his arrears of its own motion. It is thus 
apparent that the necessary provision for cessation of mem
bership because of arrears contemplated by s 55(4)(f) is not 
met by rule 21 (p). 

Cessation ofmembershjp because of "other reason" would 
appear to be a "catch-all" expression to cover any other provi
sion for cessation of membership arising out ofthe rules, ego a 
member losing the right to be constitutionally a member of 
the Union. It cannot however "catch" cessation of member
ship due to arrears of contributions. 

Rule 22(a) is thus seen to be concerned with cessation of 
membership as provided for by rule 21 and otherwise under 
the rules and by reason of death. 

On its face rule 22(c) is concerned with loss of membership 
by reason of loss of eligibility for membership. It seems clear 
that if a purported member has lost the right to be constitu
tionally covered by the Union he has lost his right to member
ship of that Union and the Union its right to have him as a 
member. His membership, in my view, would cease auto
matically when he ceased to be employed or to be usually 
employed by or in any of the industries or callings specified 
in rule 4 which sets out the qualifications for membership. 
No express provision for that event is necessary having re
gard to the wording of that rule. Provision for cancellation of 
the erstwhile member's name from the register would there
fore be covered by rule 22(a) by the words "or other reason". 
Consequently, in my view, rule 22(c) has no legitimate sig
nificance. It is unnecessary having regard to the provisions of 
rule 22(a). Furthermore, it gives rise to a number of prob
lems. It purports to retain for 6 months as a member of the 
Union a person who in fact is not a member, membership hav
ing earlier ceased by reason of him not being relevantly em
ployed or usually employed. Its effect is that the name of a 
person "whose membership ceased" because he ceased to be 
employed or usually employed in a relevant industry or call
ing for a continuous period of six months is to be cancelled 
from the register. It purports, however, to exclude officers, 
honorary life members and those who are suffering illness 
proven by a doctor's certificate. That exclusion is purported 
to be made even though the rule can only apply to persons 
whose membership has ceased. The question arises, to what 
is that exclusion directed? Is it that, even though no longer a 
member, the person's name shall remain on the register? Or 
is there a purported exclusion from cessation of membership 
of a person whose membership has in fact ceased by reason of 
him having ceased to be employed or usually employed as 
specified in para (c)? However this appeal is concerned with 
rule 22(b) and in my view its proper construction is not af
fected by the problems I see in rule 22(c). 

In the end, the position under the rules appears to be this. 
The rules provide (excluding any inference from the provi
sions of rule 22) for cessation of membership by resignation 
or expUlsion. Cessation of membership because of loss of 
eligibility due to cessation of relevant employment or usual 
employment or by death does not require an express rule. The 
rule relating to cessation by expUlsion (rule 21 (p» applies only 
to unfinancial members and only for arrears of contributions. 
The expulsion does not occur as a matter of course but re
quires a resolution of the members present and voting. Ifno 
such resolution is passed, the expUlsion provisions do not apply 
and cannot operate to terminate membership even in the event 
of the member's arrears exceeding 12 months. The rules also 
provide, respectively, for exemption from the obligation to 
pay contributions, and for remittal of arrears in the specific 
events they provide for, but there is power in the Committee 
to cancel arrears of its own motion. There is nothing in those 
rules or in any other express rule which purports to prevent 
them operating even when arrears of contributions exceed 12 
months and, consequently, no express rule purporting to give 
effect to the rule contemplated by s 55(4)(f) that membership 
ceases if the member is in arrears of dues for a period pre-
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scribed by the rules not exceeding 12 months. Thus, unless 
rule 22(b) has the effect for which the appellant contends, it 
must be assumed that the Union and its members ignored the 
clear direction of s 55(4)(f) considered with ss 63 and 64 of 
the Act, that the Full Bench ignored its obligation in that re
gard under s 55(4), and that the Union, its members and the 
Full Bench have continued to ignore that requirement of the 
Act. The presumption of regularity operates against that con
clusion as far as the Full Bench is concerned and it would be 
unreasonable, having regard to the provisions ofs 55(4)(f), to 
assume that the members of the Union and its executive, in 
proposing and approving the application for registration and 
in formulating and approving the rules did not do so with the 
belief and intention that the rules provided for the cessation 
of membership in the circumstances contemplated by s 
55(4)(f), failure to provide for which would abort their appli
cation for registration. 

In my opinion, having regard to the provisions ofs 55(4)(f) 
and the clear intent of the Act that the rules contain a provi
sion that a member's membership terminates in the event of 
his arrears of dues exceeding a period prescribed by the rules 
not exceeding 12 months, to the fact that rule 22(b) prescribes 
such a period and expressly assumes that the event it provides 
for terminates membership and to the absence of any other 
express provision providing for such termination, it was open 
to the Full Bench to be satisfied that the requirements of s 
55(4Xf) were met by rule 22(b) and to conclude that, on its 
proper construction, it provides for the cessation of member
ship on the occurrence of the event it specifies as well as for 
the purging ofthe member's name in such event. In my opin
ion on its proper construction it so provides. That being so, 
the membership of each of the respondents had terminated 
due to the operation of rule 22(b) prior to payment of the ar
rears and, on the evidence, by reason ofthe provisions of rule 
6, none was eligible to nominate for election to office or to be 
elected. Consequently in construing the rules as he did and 
finding that each was eligible for election the learned Presi
dent erred in law. 

The learned President's decision the subject of this appeal 
was founded essentially on his conclusion that the decision in 
the South Australian case In re Kenward; FedCt; unreported; 
No SAI5 of J 989 delivered 10 July 1989 "is authority for the 
proposition that there cannot be automatic cessation of me m
bership under a rule such as rule 2 J •••• ". Without going into 
the detail of Kenward, it does not bind this Court. I do not 
agree with the conclusions of the learned trial Judge in that 
case as to what is required to be done by or on behalf of the 
Union or as to the implication of the receipt of notice before 
the rule he was considering (which was similar to the Union's 
rule 21) can have effect notwithstanding that it appears from 
his reasons that he relied on other rules similar in terms and 
effect to those contained in the Union's Rules. In my opinion, 
the requirements found necessary in that case do not follow 
on the proper construction of rule 2 J having regard to the 
Rules as a whole and the learned President erred in his reli
ance on that decision. 

I would allow the appeal, quash the decision appealed from 
and remit the matter to the learned President for determina
tion according to law. 

WESTERN AUSTRALIAN INDUSTRIAL 
APPEAL COURT. 

Industrial Relations Act 1979. 
Appeal No. 11 of 1994. 

In the matter of an appeal against the decision of the Full 
Bench ofthe Western Australian Industrial Relations 

Commission in Matter Numbered 186 of 1994 dated the 
20th day of April 1994. 

Between 
Jed James Carter 

Appellant 
and 

Eugene Leslie Fry and Others 
Respondents 

BEFORE: 
JUSTICE KENNEDY (PRESIDENT). 

JUSTICE ROWLAND. 
JUSTICE FRANKLYN. 

Order. 
17 March 1995. 

HAVING heard Mr MD Cuomo (of Counsel) and with him 
Mr RETurner for the appellant, and Mr E L Fry for the re
spondent, the Court hereby orders that the appeal be dismissed. 

(Sgd.) J.G. CARRIGG, 
[L.S] Clerk of the Court .. 

FULL BENCH
Appeals against· decision of 

Commission-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Stanley Chee Keong Pek 
(Appellant) 

and 
Lomba Pty Ltd t/a Ian George and Co 

(Respondent) 
No 1311 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER P E SCOTT. 
29 March J 995. 

Reasons for Decision 
THE PRESIDENT: This is an appeal against the decision of 
the Commission at first instance, constituted by a single Com
missioner, made on 8 December 1994 and contained in an 
order which I now reproduce hereunder in full (see pages 9-10 
of the appeal book (hereinafter referred to as "AB"»:-

"WHEREAS on the 29th of July 1994, the Stanley Chee 
Keong Pek (the Applicant) applied to the Commission 
for an Order pursuant to Section 29 of the Industrial Re
lations Act 1979, for reinstatement to a position previ
ously occupied by him at Lomba Pty Ltd t/a Ian George 
& Co (the Respondent) on the grounds that his dismissal 
was harsh, oppressive or unfair; and 

WHEREAS on the 17th of October 1994, the Com
mission, pursuant to Section 93(8) of the Industrial Rela
tions Act 1979, directed that Mr Deputy Registrar Pope 
investigate and report on the prospects of settlement of 
the matter; and 

WHEREAS on the 7th of November 1994, Mr Deputy 
Registrar Pope reported to the Commission on the out
come of meetings he had with the parties, or their repre
sentatives; and 
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WHEREAS on the 22nd of November 1994, Mr Deputy 
Registrar Pope was advised by the Solicitors for the Ap
plicant that the Applicant would apply to have the matter 
transferred to the Federal Industrial Relations Court; and 

WHEREAS in view ofthe developments of this mat
ter, the Commission has decided that in the public inter
est, and pursuant to the powers vested in it under Section 
27 of the Industrial Relations Act 1979, that it should not 
continue to deal with the application and that the said 
application should be discontinued; 

NOW THEREFORE the Commission, pursuant to the 
powers contained in the Industrial Relations Act 1979, 
hereby orders: 

THAT the application be, and is hereby, discon
tinued." 

The effective part of the order, separated from the recitals, 
says that the Commission at first instance purported to order 
that the application be and is hereby discontinued. The recit
als acknowledge the fact that no appearances by or on behalf 
ofthe parties occurred before the Commission made its order 
on 8 December 1994. 

There is now an appeal under s.49 of the Industrial Rela
tions Act 1979 (as amended) (hereinafter referred to as "the 
Act") against that decision, the grounds of which are as fol
lows (see page 2 (AB»:-

"I. The learned Commissioner erred in law in: 
(a) finding that it should not continue with the 

application in the public interest in the absence 
of any evidence; 

(b) finding that it should discontinue the applica
tion in the public interest in the absence of 
any evidence; 

(c) determining the Applicant's rights pursuant to 
the Industrial Relations Act 1979 without hav
ing received any evidence and without the 
Applicant's application having been heard and 
tried; 

(d) exercising its discretion pursuant to Section 27 
of the Industrial Relations Act 1979 in the 
absence of any evidence; 

(e) exercising its discretion pursuant to Section 27 
of the Industrial Relations Act 1979 having 
regard to irrelevant considerations; 

(f) exercising its discretion pursuant to Section 27 
of the Industrial Relations Act 1979 unrea
sonably having regard to irrelevant considera
tions." 

Counsel for the appellant and the advocate for the respond
ent were both asked whether they considered the decision in 
this matter to be a finding as that is defined in s.7 of the Act. 
Both Ms Davis (of Counsel) and Mr Blyth, advocate for the 
respondent, submitted to us that the decision appealed against 
was not a finding, but was a decision which finally disposed 
ofthe matter (see s.7 of the Act for the definitions of "deci
sion" and "finding" respectively). It was therefore unneces
sary for the appellant to satisfy us, in accordance with s.49(2a) 
of the Act; that an appeal should lie in the opinion of the Full 
Bench because the matter was of such importance that in the 
public interest an appeal should lie. I therefore conclude that 
this was not a finding. Even were that not so, I would have 
been entirely satisfied that this appeal was one which was of 
such importance that in the public interest an appeal should 
lie (see s.49(2a) of the Act). I say that because the question of 
the operation of s.27 of the Act was in question, as was the 
use of the Deputy Registrar' report, and, further, the question 
of natural justice. 

The Commission at first instance purported to exercise pow
ers to order that the matter be discontinued under s.27 of the 
Act. S.27(1 Xa) is the apposite part of the section and reads as 
follows:-

"(I) Except as otherwise provided in this Act; the Com
mission may, in relation to any matter before it-

(a) at any stage of the proceedings dismiss the 
matter or any part thereof or refrain from fur-

ther hearing or determining the matter or part 
if it is satisfied-

(i) that the matter or part thereof is trivial; 
(ii) that further proceedings are not neces

sary or desirable in the public interest; 
(iii) that the person who referred the matter 

to the Commission does not have a suf
ficient interest in the matter; or 

(iv) that for any other reason the matter or 
part should be dismissed or the hearing 
thereof discontinued, as the case may 
be;" 

It is noteworthy that s.27(IXa)(iv) provides that the Com
mission may dismiss the matter or any part thereof or refrain 
from further hearing or determining the matter or part of it if it 
is satisfied thilt for "any other reason" the matter or part should 
be dismissed or the hearing thereof discontinued. The order 
was not therefore made in accordance with the precise terms 
ofthe section. What the section in this case enabled the Com
mission to do, subject to it being further enabled by the evi
dence and by the application of s.26(IXa) so to do, was to 
dismiss the matter or part thereof, or to refrain from further 
hearing or determining it. That is, of course, provided that 
the Commission could find that it was satisfied that for a rea
son other than any set out in s.27(1)(aXi), (ii) and (iii), the 
matter or part thereof should be dismissed or the hearing dis
continued. 

What the Commission did was to decide that; because of 
the developments in the matter ((ie) a report from the Deputy 
Registrar) that the applicant was applying to have the matter 
transferred to the "Federal (sic) Industrial Relations Court", it 
was therefore in the public interest; pursuant to the powers 
vested in the Commission under s.27 ofthe Act, that the Com
mission should not continue to deal with the application, and, 
accordingly, that it should be discontinued. Properly, the 
Commission should have dismissed the matter or refrained 
from further hearing the matter, having been satisfied that the 
hearing thereof should be discontinued. In either event there 
would be a final disposal of the matter, and I do not think that 
otherwise what the Commission did is significant for the pur
poses of this appeal, albeit that the order does not precisely 
follow the wording ofs.27(IXa) of the Act. 

BACKGROUND 
What occurred was this. The applicant had applied to the 

Commission (see pages 4-6 (AB» for an order pursuant to 
s.29 ofthe Act alleging that he had been the subject of a harsh, 
oppressive or unfair dismissal. The particulars to the applica
tion set this out. 

An answer and counter proposal was filed (see pages 7-8 
(AB» denying that the applicant was terminated from his 
employment at any time, and alleging, in fact, that he had 
resigned from his employment voluntarily on 8 July 1994. 

It is not stated under what section of the Act the application 
was made, but it would seem to be one brought under s.32 of 
the Act. 

On 17 October 1994 the Commission at first instance, pur
suant to s.93(8) of the Act; directed that Mr Deputy Registrar 
Pope investigate and report on the prospects of settlement of 
the matter. S.93(8) reads as follows:-

"(8) The Commission may at any time of its own motion 
direct the Registrar or any other officer of the Com
mission to make such investigations and reports in 
relation to any matter within the jurisdiction of the 
Commission as it deems necessary." 

On 7 November 1994 Mr Deputy Registrar Pope reported 
to the Commission on the outcome of meetings he had with 
the parties or their representatives. That report was filed, but 
was not included in the appeal book, and I think it is of impor
tance to reproduce it in full hereunder:-

"I. I held a meeting on 3 November 1994 attended by 
Mr David Jones for the respondent and with him 
Mr David Salter, Manager of Lomba Pty Ltd. The 
applicant chose not to attend but was represented by 
his Solicitor Ms M Davis. 

2. Prior to 28 January 1994 Mr Pek was employed as a 
Commission Agent. On 28 January 1994 he entered 
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into a service agreement to manage the affairs of 
Lomba Pty Ltd. The position he undertook was that 
of Licensee Manager. 

3. The respondent alleges that as a result of an abra
sive management style the office management part 
of his duties were relieved from Mr Pek on 30 June 
1994 and instead of being Licensee Manager, his 
role then became that of Commercial Manager. 

4. Mr Pek claims his dismissal and reasons for dismissal 
from his position of Licence Manager were that he 
was informed by Mr Salter that Australians could 
not work with Asians as they are culturally differ
ent 

5. Mr Pek, through his solicitor is claiming reinstate
ment plus a sum of$I,024.35. This amount is made 
up of the balance of two months wages for notice 
being $333.33 and $691.02 as a share of a referral 
fee. 

6. The respondent offered to pay Mr Pek the $ 1024.35 
in full and final settlement of the matter, and the 
withdrawal for actions in the Local Court and in the 
Equal Opportunities Tribunal. 

7. Ms Davis telephoned Mr Pek and then returned and 
advised the meeting that Mr Pek was prepared to 
consider the offer of $ I 024.35 over the next week. 
However, she said that it was quite likely that he 
would reject the offer and continue to pursue his 
claim in the Equal Opportunities Tribunal." 

In handwriting at the bottom of the report there appears the 
following note, which, it was not disputed, was made by 
Mr Deputy Registrar Pope, and is dated 22 November 1994:-

"Note: Spoke to Ms Davis Ilberry Barblett on 22/11194. 
They are to apply to have matter transferred to the 
Federal Industrial Relations Court." 

It was clear from what both parties told us that neither of 
them had seen the report or been given an opportunity to make 
any submission upon it. 

The Commission at first instance noted the report and took 
account ofthat note as the recitals in its order, constituting the 
decision appealed against, show. Without affording the par
ties an opportunity to be heard, or, indeed, hearing from their 
representatives, the Commission decided that in the public 
interest and pursuant to the powers vested in it under s.27 of 
the Act, it should not continue to deal with the application 
and that such application should be discontinued. 

CONCLUSIONS 
The rules of natural justice apply to this Commission (see 

RRIA v AMWSU and Others 66 WAIG 1553 (lAC) and RRIA 
v AMWSU and Others 73 WAIG 1993 (IAC). Naturaljus
tice required that the parties be given a reasonable opportu
nity to be heard and to put their cases. No such opportunity 
was given before the Commission made its decision, and no 
hearing took place. There was, accordingly, no opportunity 
to make submissions and no opportunity to be heard, as well 
as no opportunity to adduce evidence if evidence were to be 
adduced. There was plainly a denial of natural justice. There 
was also a failure to disclose the existence or contents of the 
Deputy Registrar's report to the parties, their solicitors or 
agents, and that was, in fact, evidence relied upon by the Com
mission in deciding as it did. The failure to so disclose was a 
denial of natural justice (see Kanda v Government of Malay
sia [1962] AC 322 at 337 per Lord Denning, Ansell v Wells 
(1982) 43 ALR 41, Dixon v Commonwealth (1981) 55 FLR 
34, as well as R v Deputy Industrial Injuries Commissioner; 
ex parte Jones [1962] 2 QB 677 and Fairmont Investments 
Pty Ltd v Secretaly of State for the Environment [1976] I WLR 
1255). 

In addition, although it was not argued, and I make no find
ing on the point, it is likely that the Commission failed to do 
what s.32(1) of the Act required to be done, that is to endeav
our to resolve the matter by conciliation. 

Further, it was also, in my opinion, very much arguable that 
s.26( 1 ) of the Act had not been complied with in that the Com
mission made the decision without hearing sufficient to en
able it to decide what the substantial merits of the case were, 
let alone to determine it in accordance with s.26(I)(a). 

It was the appellant's case, as I understand the submission, 
that the appellant was deprived of its opportunity of obtaining 
a successful outcome in relation to this matter by the denial of 
natural justice. That is that there would not have been a deci
sion under s.27 of the Act to "discontinue" the application 
were the appellant given reasonable opportunity to be heard. 
There is no suggestion quite rightly that a properly conducted 
hearing on this point could not possibly have produced a dif
ferent result in terms ofthe principle in Stead v SOIC [1986] 
161 CLR 141. 

Further, of course, the appellant was denied the opportunity 
to have his or her substantial case heard and determined. (As 
to natural justice and affording a reasonable opportunity to be 
heard see, too, WA Meat Commission v AMIEU 73 WAIG 
2655 at 2656 and the authorities cited therein). 

I am also quite satisfied that there was no sufficient evi
dence upon which the Commission could conclude that it 
should not continue with the hearing and determination of the 
application in the public interest, the only evidence being the 
report from the Deputy Registrar in which he referred to a 
future application to transfer the matter and the question of 
action occurring in the Equal Opportunities Tribunal. How
ever, all of these matters were matters which ought properly 
to have been matters of evidence or admission before the Com
mission (to say nothing of submissions). 

Next, although it was not a ground of appeal, and I cannot 
take it into consideration in deciding this appeal, it is none
theless necessary to observe that the Commission acted in 
breach of s.26(3) of the Act in that it decided a matter taking 
into account the report of the Deputy Registrar, which report 
had not been raised before it on any hearing (there, indeed, 
being no hearing), and without notifying the parties concerned 
and affording them the opportunity of being heard in relation 
to that matter or information, namely the report and its con
tents. 

No Minutes of Proposed Order were issued and no oppor
tunity was given to the parties to speak to the minutes. S.35 
of the Act requires that this occur, unless there is a waiver of 
the right Accordingly, although I make no finding on that 
point because it was not the subject of any ground of appeal, 
it might be said that since s.35 was not complied with in that 
no Minutes of any Proposed Order were issued and no oppor
tunity was given to speak to any minutes as a result, then the 
decision was invalid (see Mt Newrnan Mining Co Pty Ltd v 
ETU 61 WAIG 1043). 

Accordingly, it is plain, and I find, that the learned Com
miSsioner erred in law in finding that the Commission should 
not continue with the application in the public interest in the 
absence of any sufficient evidence, or, indeed, any evidence 
which might be properly used. For the same reason, the Com
mission erred in finding that it should discontinue the appli
cation in the public interest in the absence of any evidence. 
Further, the learned Commissioner erred in determining the 
applicant's rights pursuant to the Act without having received 
any evidence and without the applicant's application having 
been heard and tried or any reasonable opportunity being given 
to the applicant to put its case in relation to the particular 
matter or in relation to the application in general. Further, the 
Commission erred in exercising its discretion pursuant to s.27 
of the Act in the absence of any evidence on which it was 
entitled to rely and in exercising its discretion pursuant to s.27, 
having regard to irrelevant considerations. 

For all of those reasons, I would uphold the appeal and would 
quash the decision of the Commission at first instance. 

SENIOR COMMISSIONER: This is an appeal pursuant to 
Section 49 of the act against an alleged decision of the Com
mission contained in an Order issued on 8th December, 1994. 

The Order made is reproduced in full hereunder: 
"Order. 

WHEREAS on the 29th of July 1994, the Stanley Chee 
Keong Pek (the Applicant) applied to the Commission 
for an Order pursuant to Section 29 of the Industrial Re
lations Act 1979, for reinstatement to a position previ
ously occupied by him at Lomba Pty Ltd tla Ian George 
& Co (the Respondent) on the grounds that his dismissal 
was harsh, oppressive or unfair; and 
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WHEREAS on the 17th of October 1994, the Com
mission, pursuant to Section 93(8) ofthe I ndustrial Rela
tions Act 1979, directed that Mr Deputy Registrar Pope 
investigate and report on the prospects of settlement of 
the matter; and 

WHEREAS on the 7th of November 1994, Mr Deputy 
Registrar Pope reported to the Commission on the out
come of meetings he had with the parties, or their repre
sentatives; and 

WHEREAS on the 22nd of November 1994, Mr Deputy 
Registrar Pope was advised by the Solicitors for the Ap
plicant that the Applicant would apply to have the matter 
transferred to the Federal Industrial Relations Court; and 

WHEREAS in view of the developments of this mat
ter, the Commission has decided that in the public inter
est, and pursuant to the powers vested in it under Section 
27 ofthe Industrial ~elations Act 1979, that it should not 
continue to deal with the application and that the said 
application should '* discontinued; 

NOW THEREFORE the Commission, pursuant to the 
powers contained in the Industrial Relations Act 1979, 
hereby orders: 

THAT the application be, and is hereby, discon
tinued. 

The appeal grounds are: 

COMMISSIONER" 
(Order No. 813 of 1994) 

"GROUNDS OF APPEAL 
TAKE NOTICE that the grounds of appeal are as fol

lows: 
I. The learned Commissioner erred in law in: 

(a) finding that it should not continue with 
the application in the public interest in 
the absence of any evidence; 

(b) finding that it should discontinue the 
application in the public interest in the 
absence of any evidence; 

(c) determining the Applicant's rights pur
suant to the Industrial Relations Act 
1979 without having received any evi
dence and without the Applicant's ap
plication having been heard and tried; 

(d) exercising its discretion pursuant to 
Section 27 of the Industrial Relations 
Act 1979 in the absence of any evi
dence; 

(e) exercising its discretion pursuant to 
Section 27 of the Industrial Relations 
Act 1979 having regard to irrelevant 
considerations; 

(t) exercising its discretion pursuant to 
Section 27 of the Industrial Relations 
Act 1979 unreasonably having regard 
to irrelevant considerations." 

(Grounds of Appeal) 
The parties were asked their views as to whether the "deci

sion" was in reality a finding (as defined in Section 7 of the 
Act). However, both counsel for the appellant and the advo
cate for the respondent concurred that it was a decision for 
purposes of Section 49 of the Act and I therefore take this 
issue no further. 

The Commission at first instance apparently discontinued 
the matter pursuant to the powers contained in Section 27 
(I)(a)(iv) ofthe Act which reads: 

"(I) Except as otherwise provided in this Act, the Com
mission may, in relation to any matter before it-

(a) at any stage of the proceedings dismiss the 
matter or any part thereof or refrain from fur
ther hearing or determining the matter or part 
if it is satisfied-

(i) 
(ii) '" 

(iii) 
(iv) that for any other reason the matter or 

part should be dismissed or the hearing 
thereof discontinued, as the case may 
be;" 

(Section 27(1)(a)(iv) of the Act) 
(My Emphasis) 

The reasons given by the Commission for discontinuing the 
matter were contained in a report presented to the Commis
sion ~t first instance by Mr Deputy Registrar Pope pursuant to 
SectIOn 93(8) of the Act on the 7th November 1994 which is 
reproduced hereunder: 

"I. I held a meeting on 3 November 1994 attended by 
Mr David Jones for the respondent and with him Mr 
David Salter, Manager of Lomba Pty Ltd. The ap
plicant chose not to attend but was represented by 
his Solicitor Ms M Davis. 

2. Prior to 28 January 1994 Mr Pek was employed as a 
Commission Agent. On 28 January 1994 he entered 
Into a service agreement to manage the affairs of 
Lomba Pty Ltd. The position he undertook was that 
of Licensee Manager. 

3. The respondent alleges that as a result of an abra
sive management style the office management part 
of his duties were relieved from Mr Pek on 30 June 
1994 and instead of being Licensee Manager, his 
role then became that of Commercial Manager. 

4. Mr Pek claims his dismissal and reasons for dismissal 
from. his position of Licence Manager were that he 
was mformed by Mr Salter that Australians could 
not work with Asians as they are culturally differ
ent. 

5. Mr Pek, through his solicitor is claiming reinstate
ment plus a sum of$ I ,024.35. This amount is made 
up of the balance of two months wages for notice 
being $333.33 and $691.02 as a share of a referral 
fee. 

6. The respondent offered to pay Mr Pek the $1024.35 
in full and final settlement of the matter and the 
withdrawal for actions in the Local Court ~nd in the 
Equal Opportunities Tribunal. 

7. Ms Davis telephoned Mr Pek and then returned and 
advised the meeting that Mr Pek was prepared to 
consider the offer of $1 024.35 over the next week. 
However, she said that it was quite likely that he 
would reject the offer and continue to pursue his 
claim in the Equal Opportunities Tribunal. 

TPOPE 
DEPUTY REGISTRAR" 

(Report of Deputy RegistrarT Pope) 
and finally, advice from counsel for the applicant that an ap
plication would be made to "transfer the matter to the Federal 
Industrial Relations Court". 

The applicant had made application pursuant to Section 29 
of the Act alleging unfair dismissal and claiming an amount 
of $1024.35 being the balance of wages owing for notice and 
a share of a referral fee. 

At the meeting before Deputy Registrar Pope on 3rd No
vember, 1994, the respondent offered the amount 0£$1 024.35 
in full and final settlement of the matters before the Commis
sion together with withdrawal of Local Court and Equal Op
portunities Commission actions. Counsel for the applicant 
conveyed this offer- to the applicant by telephone and later 
advised the meeting that the applicant would consider the of
fer over the next week. I point out here that the monetary 
offer was in full and final settlement of all claims including of 
course the claim for reinstatement, then before the Commis
sion. 

In the result on 22nd November, 1994, counsel for the ap
plicant advised Deputy Registrar Pope that "They (the appli
cant) are to apply to have the matter viz the claim for 
reinstatement and $1024.35" transferred to the Federal Indus
trial Relations Court. 

I have thoroughly examined the relevant provisions of the 
Federal IR Act and the IR Act (WA) and there is no provision 
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in either Act which provides for "an application to transfer". 
Had these words be used by an applicant appearing in person 
or a lay advocate then, before acting on such advice, extreme 
caution on the part of the Commission at first instance would 
have been required. However, the words were used by coun
sel for the applicant and in my respectful opinion it follows 
that it was entirely reasonable for the advice to be accepted 
and acted upon by the Commission at first instance. 

Again, in my respectful opinion there is only one sensible 
and reasonable understanding of that advice open and that is 
that counsel for the applicant had been instructed by the ap
plicant to commence proceedings in relation to "the matter" 
the matter being the claim of unfair dismissal and the claim 
for the monetary amount of $1024.35 in the Federal Indus
trial Relations Court. 

There was therefore simply no matter/s remaining for the 
Commission at first instance to hear and determine. Thus, the 
Commission had no reason and indeed did not purport pursu
ant to Section 27(1 }(a) 

(i) to decide that the matter was trivial; 
(ii) that further proceedings were not necessary or de

sirable in the public interest; 
(iii) that the person who referred the matter ....... does 

not have a sufficient interest; 
but did conclude from the advice received from counsel: 

(iv) that for any other reason the matter or part should be 
dismissed or the hearing thereof discontinued as the 
case may be; 

and issued an Order to the latter effect. 
The facts are in my opinion very clear: 

(a) An application was made to the Commission pursu
ant to Section 29 of the Act for relief as described 
within it. 

(b) Pursuant to Section 93(8), Deputy Registrar Pope 
was directed by the Commission at first instance, to 
whom the matter had been allocated pursuant to Sec
tion 6 ofthe Act, to investigate and report. 

(c) Deputy Registrar Pope did investigate and on 7th 
November, 1994 reported in writing to the Commis
sion at first instance (supra). 

(d) On 22nd November, 1994, Deputy Registrar Pope 
further reported to the Commission at first instance 
(supra). 

In the final analysis there remained no matter to be heard or 
for that matter determined as "the matter" was to be the sub
ject of proceedings in the Federal Industrial Relations Court. 
No "matter" therefore remained pursuant to Section 26 ofthe 
Act for the Commission to ..... exercise its jurisdiction under 
this Act ... " in relation to and accordingly the Commission 
exercised the powers under Section 27 as detailed above. 

In all these circumstances there could be and was no viola
tion of rules of natural justice as the applicant plainly advised 
that it did not desire to have the matter heard by this Commis
sion. 

For the above reasons the grounds of appeal are not made 
out and I would dismiss the appeal. 

COMMISSIONER SCOTT: I have had the advantage of 
reading in draft form the reasons for decision of His Honour 
the President and I agree with his findings. I would uphold 
the appeal and quash the decision of the Commission at first 
instance. 

THE PRESIDENT: For those reasons the appeal is upheld 
and the decision of the Commission at first instance is quashed. 

Order accordingly 
Appearances: Ms M C Davis (of Counsel) on behalf of the 

appellant. 
Mr G R Blyth on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Stanley Chee Keong Pek 

(Appellant) 
and 

Lomba Pty Ltd tla Ian George and Co 
(Respondent) 

No 1311 of 1994. 
BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLIWELL. 

COMMISSIONER P E SCOTT. 
29 March 1995. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 17th day of March 1995, and having heard Ms M C 
Davis (of Counsel) on behalf of the appellant and Mr G R 
Blyth on behalf ofthe respondent, and the Full Bench having 
reserved its decision on the matter, and reasons for decision 
being delivered on the 29th day of March 1995 wherein it was 
found that the appeal should be upheld, it is this day, the 29th 
day of March 1995, ordered that appeal No 1311 of 1994 be 
and is hereby upheld and the decision of the Commission in 
application No 813 of 1994 made on the 8th day of December 
1994 be and is hereby quashed. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S] . President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Robert Norcott 

(Appellant) 
and 

Monitire Pty Ltd, Rimtec Pty Ltd, and Otraco 
(International) Pty Ltd 

(Respondents) 
(No 1031 of 1994) 

BEFORE THE FULL BENCH 
17 February 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALLlWELL 

COMMISSIONER A R BEECH 
Reasons for Decision. 

THE PRESIDENT: This is an appeal by the appellant, 
Robert Norcott (hereinafter referred to as "Mr Norcott"), 
against a decision ofthe Commission, constituted by a single 
Commissioner, and brought under s.49 of the Industrial 
Relations Act 1979 (as amended). 

By the decision made on 27 September 1994, in application 
No 1366 of \993, the Commission dismissed an application 
by the appellant. In that application the appellant alleged that 
the respondents (all of whom were alleged in the alternative 
to be his employer) unfairly dismissed the applicant and sought 
orders for reinstatement or re-employment, as well as 
compensation. 

The first named respondent, by its answer, admitted that it 
was the appellant's employer at the date of his dismissal. The 
second and third named respondents denied that they employed 
the appellant at the time of his dismissal. The question of 
who the employer was was not before us on appeal. -
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The appeal is made on the following grounds, as amended
"The Appellant appeals against the whole decision ofthe 
Commission on the following grounds: 

I. The Commission erred in concluding that the aim of 
the initial investment by Topy in Rimtec International 
Pty LtdlMonitire Pty LtdlRimtec Pty Ltd and Otraco 
(International) Pty Ltd was to contribute towards 
production and marketing as on the evidence or the 
weight of the evidence: 

(a) this was not the original intention for the ini
tial funding to 30 June 1993; 

(b) the involvement of Topy was originally for 
research and development; 

(c) the issue of funding for production and mar
keting was not clearly defined in the joint ven
ture between Otraco, and members of the 
Otraco Group and Topy at any time and the 
Appellants job offer for two years was inde
pendent of this issue. 

2. The Commission erred in concluding that the non 
acceptance by Topy of changed licensing and mar
keting arrangements between Rimtec Pty Ltd and 
Topy caused the formation of Rimtec International 
to be abandoned, in full or part, therefore prevent
ing any or all aspects from being pursued. 

3. The Commission erred in finding that the appellant 
commenced duties for Monitire in February 1993. 

4. The Commission erred in concluding the appellant's 
sole function was the development of the Monitire 
units as the appellant duties was more encompass
ing of all other facets of Rimtec International Pty 
Ltd. 

5. The Commission erred in finding that the appellant 
did not consult the respondent as to the timing of his 
surgery or the duration of his expected absence. 

6. The Commission erred in concluding that Topy's 
involvement in the tire management project would 
end by June 1993. 

7. The Commission erred in concluding that the appel
lant created a schedule of completion dates for the 
Monitire project when it should have concluded on 
the evidence or the weight of evidence that the sched
ule, although drafted by the appellant, was based on 
a proposed completion schedule prepared by Mr lan 
Hepburn. 

8. The Commission erred in concluding that the Topy 
involvement in the Monitire project terminated by 
June 1993. 

9. The Commission erred in concluding that the appel
lant did not ensure completion ofthe software project 
on time. 

10. The Commission failed to have regard or sufficient 
regard for the evidence that: 

(a) the delays experienced in the early stages of 
the software completion were normal and to 
be expected with a project such as Monitire; 

(b) the performance of the appellant in address
ing the issues raised by Edcom Computing was 
more than adequate; 

(c) representatives of Rimtec Pty Ltd in particu
lar Mr Hepburn clearly had no understanding 
of the computing issues involved; 

(d) Mr Hepburn did not have detailed knowledge 
of critical path dates in the computing sched
ule that he approved and which was relied 
upon by him to dismiss the appellant; 

(e) the software required to be completed and for 
which the appellant was responsible was in 
fact completed in accordance with the sched
ule as agreed. 

11. The Commission erred in concluding that by the end 
of June 1993 Monitire had no intention to continue 
the tire management system to production and mar
keting to warrant the continued employment of a 

person in the role to which the appellant had been 
appointed as: 

(a) the project clearly did continue and contin
ues; 

(b) work was required to be performed by a 
number of staff from both Otraco Pty Ltd and 
Rimtec Pty Ltd; 

(c) the project hadlhas commercial clients; 
(d) Topy continued and had an intention to con

tinue to manufacture data loggers and wheel 
assembly units; 

(e) Topy continued to participate in the other 
Rimtec projects forming part of the original 
Rimtec International proposal. 

12. The Commission erred in concluding that the dis
missal of the appellant was not unfair in that the 
Commission should have found on the evidence or 
the weight of the evidence that the reasons advanced 
and relied upon by the respondents, based on the 
appellant's performance, were not established. 

13. The Commission misappJied the appropriate tests in 
determining whether the dismissal, for the reasons 
advanced and on the evidence, was unfair in that on 
the evidence the Commission should have concluded 
that: . 

(a) the reason pleaded for dismissal was alleged 
poor performance; 

(b) the reasons given in the appellant's letter of 
dismissal dated 9 June 1993 were perform
ance related and were not established on the 
evidence; and 

(c) the evidence in relation to the Topy funding 
of the Monitire project was admitted only as 
going to the issue of discretion to reinstate and 
not whether the dismissal was unfair, 

and in concluding that the appellant's overall per
formance did not warrant his dismissal the Commis
sion should have concluded that the dismissal was 
unfair. 

14. The Commission erred in concluding that based on 
a finding that there was no continuation of the 
Monitire project after the date of the appellant's dis
missal to warrant the continued employment of a 
person in the role to which the appellant had been 
appointed that it was not unfair to dism iss the appel
lant when: 

(a) this was never pleaded or argued as a reason 
for dismissal; 

(b) this was a relevant consideration only to the 
exercise of the discretion to reinstate, 

and therefore the Commission erred in relying upon 
this issue to conclude that the dismissal was not un
fair. 

15. The Commission erred in concluding the terms of 
the termination letter were accepted by the appel
lant, as on the evidence or the weight of the evi
dence, it was clear the terms of the termination letter 
were clearly not accepted." 

BACKGROUND 
The background to this appeal was as follows. 
The first two named respondents were, at all material times, 

the wholly owned subsidiaries of the third respondent, Otraco 
(International) Pty Ltd (hereinafter referred to as "Otraco"). 

All of the respondents were, at all material times, engaged 
in the tyre and wheel rim industry. Otraco, in particular, 
provided a consulting and managerial service relating to tyres 
for the users of large earthmoving vehicles, particularly in 
open-pit mining operations. 

The appellant is an engineer by profession. He commenced 
employment with Otraco at its Perth office in December. 198~. 
In mid-1989 he became the Area Manager at Newman In thiS 
State. There, he was responsible for managing the tyre service 
which Otraco provided to the mine owner. On 3 January 1,993, 
he was appointed to the city office as Manager of New Busmess 
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Development of Monitire Pty Ltd (hereinafter referred to as 
"Monitire"). 

Otraco was seeking to achieve development of the optimum 
tyre usage so as to minimise replacement costs. Otraco 
developed a tyre pressure monitoring system which involved 
a sensor unit affixed to the wheel rim of a vehicle, together 
with a hand held electronic unit described as a data logger, 
which, when connected to the sensor unit, received and 
recorded air pressure. It then transmitted information via the 
sensor to be recorded by the data logger and computer analysed. 

In order to perfect and market the system, Otraco approached 
a Japanese company, Topy Industries Ltd (hereinafter referred 
to as "Topy"), and, as a result, the two companies entered into 
a joint venture agreement established to manufacture, market, 
and sell the approved system. Topy was to finance and 
undertake the modification and development of the system. 
Otraco was to field-test and evaluate any improved prototype. 
Testing had already occurred at Newman whilst the appellant 
was there. 

Two persons should now be mentioned,. since they were 
major witnesses in this matter. One was Mr Basil J 
Winterbourne, the Managing Director and General Manager 
of Otraco, who also became a Director ofMonitire and Rimtec 
Pty Ltd (hereinafter referred to as "Rimtec"). Mr lain 
McGregor Hepburn was Managing Director at Monitire and a 
Director and Manager of Rimtec. Monitire was the company 
involved with the project to develop and market the tyre 
monitoring system. 

The appellant, Robert Norcott, had advised Mr Winterbourne 
that in January 1993, he no longer wished to remain in 
Newman and wished to come to Perth. He also advised that 
he wished to have corrective surgery done on one of his knees, 
which had been causing trouble for some time. The appellant 
had discussions with Mr Winterbourne which led him to 
believe that he could expect to obtain a new managerial 
position within the corporate structure expected to be 
established out of the Otraco and Topy joint venture, and that 
the remuneration which he would receive would be the same 
as that which he received as Area Manager at Mt Newman. 
Mr Norcott attended a mining exposition in the United States 
with Mr Hepburn and was involved there in the promotion of 
the tyre monitoring system. He also had a family holiday there. 
He was absent from Newman, therefore, from early October 
to early December 1992. 

He was informed by Mr Winterbourne on his return to 
Newman that his role in the scheme of things would be less 
than previously advised. He was also presented with a 
proposed contract which he found unacceptable and did not 
accept. 

In a letter dated 17 December 1992 (see pages 116 and 133 
of the appeal book (hereinafter referred to as "AB"», he was 
offered by Monitire the position of Manager, New Business 
Development. There were further discussions, and as a result 
the offer was not accepted by the appellant. However, on 
24 December 1992, after further discussions, Mr Norcott 
forwarded a memorandum to Mr Winterbourne accepting the 
position of Manager, New Business Development, 
commencing on 4 January 1993 (see exhibit K14, page 1I2 
(AB) and see also pages 124 and 129 (AB». The appointment 
was for a two year period terminable upon the giVtng of two 
month's notice. 

The appellant, by arrangement with Mr Winterbourne, 
remained in Newman until February 1993 when he moved to 
Perth and took up his duties at Monitire. 

On 28 April 1993, he entered hospital to under~o surgery to 
his knee. He was discharged from the hospttal early in 
May 1993. However, he suffered from complications with 
his knee which limited him physically, and on 28 May 1993 
he provided Mr Winterbourne with a written repOrt on his 
condition. He said that it would possibly be three months 
before he was able to return to work. 

On the evening of 8 June 1993, Mr Hepburn visited 
Mr Norcott at home and advised him that his employment 
would have to be terminated. On 9 June 1993, Mr Hepburn 
wrote to the appellant setting out the reasons for his dismissal. 

That letter, formal parts omitted, is reproduced hereunder (see 
exhibit K49, pages 313-314 (AB»-

"I refer to your letter of 28 May 1993 to 
Basil Winterbourne in which you advised that you are 
likely to be absent from work for a further period of up to 
three months. 
As I expected you to return to work on Monday 31 st May 
(you had previously advised me of this date during May), 
I had decided to delay discussing with you your perform
ance in the position of Manager New Business Develop
ment at Monitire, until you returned to work. 
Now that you could be absent for another three months, I 
cannot allow the existing situation to continue. 
Your letter of employment as Manager New Business 
Development for Monitire (dated 17 December 1993) 
describes your responsibilities as "the successful techni
cal development of all new products and subsequently 
successful marketing of those developed products 
throughout the world." 
lam aware that in line with the requirementS of the job 
description you created a flow chart which set the dates 
in which you proposed to successfully complete particu

-Iar targets contained in your job description. Attached is 
a summary of these incomplete objectives. 
As you are aware from our numerouS verbal discussions, 
you have not achieved any of the targets you yourself set 
for the development of business for Monitire. 
You would also be clearly aware that the success of this 
new venture, to which the group has allocated in excess 
of $300,000, is essential to maintain the group growth 
and protect the investment the group is making in devel
oping the business. 
Since you have taken the position of Manager New Busi
ness Development for Monitire since January this year, it 
has become increasingly evident that you have not been 
able to achieve the performance outcomes required by 
Monitire and as this is the case, I advise you that you are 
being relieved of this position effective immediately. 
In respect to your ongoing employment by Monitire, there 
is currently no position available for you. 
As you have given advice that your absence from work 
could be up to a period of another three months, we will 
examine what opportunities may exist within the entire 
group that would suit your skills. 
We hope an opportunity may arise in which we can offer 

. you continued employment. 
In respect of the issues which you raised in your letter of 
28 May 1993 and which relate to entitlements 'that you 
claim are due, these will be examined and any outstand
ing legitimate entitlements will be paid. Marguerite 
Braeckman is currently on leave and will be requested to 
resolve the issues raised in your letter on her return (21 
June 1993). 
During your infirmity, I am pleased to advise you that the 
information I have received to date is that your disability 
payment as defined by the Income Insurance Scheme will 
continue and this entitlement is valid regardless of your 
employment status with Monitire. _ 
I will continue to review opportunities within the group 
and will discuss them with you at a mutually convenient 
time within the next four to six weeks." 

On 9 June 1993, the appellant replied in writing advising 
that he did not accept his dismissal and requesting a review of 
the decision to dismiss him. 

On two other occasions, his dismissal was confirmed in 
letters written by Mr Hepburn and Mr Winterbourne. His 
salary and benefits continued to be paid, however, for the 
period until 9 August 1993. 

As a result, the Commission at first instance concluded that 
the contract continued until 9 August 1993. 

FINDINGS OF THE COMMISSION AT FIRST INSTANCE 
The Commission made a number of findings-

(1) The termination of the appellant's employment took 
effect on 9 August 1993. -



834 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(2) That it was known when the appellant was appointed 
to his position with Monitire that he would be un
dergoing surgery on his return to Perth and that a 
consequent absence from work oftwo to three weeks 
was discussed. The appellant underwent surgery at 
a time arranged by him without prior consultation 
with management. The appellant was absent from 
duty for longer than originally anticipated. 

(3) The contract of employment was initially for a pe
riod of two years. 

(4) In February 1993, Topy announced that it would not 
continue to fund further development of the tyre 
monitoring system, and that its involvement with the 
project would end as of June 1993, and this was 
known to all of the parties to the proceedings. 

(5) (a) The appellant created a schedule of comple
tion times for facets ofthe Monitire project to 
be completed which were approved by 
Mr Hepbum as a requirement of the appel
lant's position description. 

(b) The appellant did not always respond ad
equately or act with alacrity regarding issues 
of concern raised by Mr Hepbum. 

(6) His condition was such that his mobility was severely 
hampered and he could not readily attend the office 
of Monitire or involve himself in the physical ac
tivities which his job required. 

(7) Shortly after 9 June 1993, because the computer soft
ware work, which was the appellant's responsibil
ity, was completed by a consultant, there remained 
no role which the appellant could reasonably per
form. 

(8) Finally-
(a) Mr Norcott did not perform his duties incom

petently, but he did not recognise the impor
tance that Mr Hepburn placed upon the 
completion of the software package for the tyre 
management system. 

(b) Notwithstanding Mr Norcott had autonomy, 
he was required to achieve results according 
to a progress schedule agreed with 
Mr Hepbum. 

(c) Mr Hepbum repeatedly endeavoured to estab
lish from Mr Norcott a fixed completion date 
for the computer software and the appellant 
failed to recognise the need to apprise 
MrHepburn. 

(d) Before the appellant was hospitalised, 
Mr Hepbum made it abundantly clear that he 
expected the software work to be completed 
before the knee operation, not because he had 
directed it to be so, but because the appellant 
had some time earlier said that it would be 
achieved. 

(e) That the Commission could not conclude that 
the overall performance of Mr Norcott prior 
to his absence warranted dismissal. 

(t) That at the end of June 1993, Monitire had no 
intention of continuing the tyre management 
system project on to production and market
ing, or in any form, that would warrant the 
continued employment ofa person in the role 
to which the appellant had been appointed. 

(g) Since the appellant could not perform the 
physical duties required of him for some time 
to come, it was not unfair to end the contract 
of employment with Monitire. 

CONCLUSIONS 
This was a discretionary decision, and in accordance with 

the principles expressed in House v The King 55 CLR 499, 
approved in a number of decisions of the Industrial Appeal 
Court « eg) Gromark Packaging v FMWU 73 WAIG 220), the 
Full Bench cannot substitute its decision for that of the 
Commission at first instance, unless the Commission at first 
instance has erred in the exercise of its discretion in any ofthe 
ways described in House v The King (op cit) at page 505. 

As was submitted to us in this appeal, the following is clear 
from the reasons for decision, namely that the Commission at 
first instance concluded that the overall performance of 
Mr Norcott prior to his absence due to disability was not such 
as to warrant his dismissal. In other words, any dismissal for 
incompetence (ifit occurred) was not warranted. That finding 
was not challenged by Mr Tomlinson, who appeared for the 
respondents, in his submissions. 

The Commission's two crucial findings, and the only ones 
relevant to this appeal, were that at the end of June 1993 
Monitire had no intention of continuing the Monitire project 
on to production and marketing or in any form that would 
warrant the continued employment of a person in the role to 
which Mr Norcott had been appointed. The Commission also 
found that, therefore, knowing at the beginning of June that 
Mr Norcott could not perform the remaining physical duties 
required of him for some time to come, it was not unfair to 
end the contract of employment with Monitire. 

The appellant had, of course, been engaged and had 
commenced employment as Manager, New Business 
Development by the agreement of 22 December 1992 (see 
pages 129-133 (AB) and pages 138-139 (AB». 

The agreement was for a two year period and was terminable 
on two months notice by either party. There is no doubt that 
this employment arose because of the joint venture agreement 
of 7 January 1991 between Otraco and Topy, and that the 
funding of the project «ie) the tyre management project by 
Topy) was essential to its proceeding. 

The written evidence of the termination and the reasons 
therefor are contained in letters. 

There is a letter of 9 June 1993 (see exhibit K49, 
pages 313-314 (AB» from Mr Hepburn to Mr Norcott. It is 
the notice of termination of contract. That letter contains a 
number of relevant points. Firstly, it expresses dissatisfaction 
on the part of Mr Hepbum with Mr Norcott's performance, 
and, in particular, his failure to achieve the performance 
outcomes required by Monitire. Secondly, the letter advises 
him that, for that reason, he is being relieved of his position, 
"effective immediately". (In fact, he was subsequently paid 
an amount of monies equal to two months notice). Thirdly, 

. the letter also advises that, in respect of his on-going 
employment by Monitire, there is currently no position 
available for the appellant. The letter does not contain any 
in~ication that the position of which he was relieved no longer 
eXIsts. 

Mr Norcott's letter of 9 June 1993 (see exhibit K50, 
pages 317-319.(AB» refutes in detail the allegations offailure 
to achieve what he was supposed to achieve. He also makes 
comments about his physical incapacity due to the operation 
to his knee, to which I have referred above. 

In a facsimile letter of 9 June 1993 (exhibitTI6, 
pages 379-380 (AB», Mr Hepburn advised Topy that Monitire 
had that day terminated the appellant's employment with the 
Monitire project. Again, the reason given is his inability to 
complete objectives on time. The letter also advises that it 
was planned to use one Stanley Sheehan to finish off the 
software because Edcom (who were the outside contractors 
engaged to carry out this project) had finished the part which 
they had been paid to do. The letter also advises that Monitire 
planned to use Neil Evans on a part-time basis to assist with 
the manufacture of "the 100 wheel units for Leighton". 
Significantly, Mr Hepburn goes on to say in the letter-
. "This will allow us to supply Leighton with the equip

ment which they have requested and in the meantime we 
shall try to find a suitable person to manage the Tire 
Management and Super Large Bore Systems project." 

All of this is described in the letter as a "personnel change". 
It is noteworthy that what occurred is not described as making 
the position redundant. 

There are some other matters which were drawn to our 
attention by the appellant. The answer and counter proposal, 
which primarily alleged failure to properly perform duties on 
the part of the appellant, was in those terms "adhered to" by 
Mr Hepbum in evidence (see pages 616-6 t 7 of the transcript 
at first instance (hereinafter referred to as "TFI"». Similarly, 
exhibit K56, the letter of 14 October t 993 from the Chamber 
of Commerce and Industry of Western Australia to the 
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Solicitors for the appellant, was "adhered to" in its terms (see 
pages 345-347 (AB». That letter sets out particulars requested 
by the Solicitors for the appellant and makes no reference to 
any question of redundancy. The same can be said about the 
original answer in the matter. 

The appellant's submission was that the case for the 
respondents was based only on performance with a secondary 
aspect of absence from work following the operation on the 
appellant's knee. 

At page 220 (TFI) the Commission ruled that whether or 
not the appellant was redundant might go to the exercise of 

. discretion, depending on the finding regarding the reasons for 
termination itself. However, the case was put to the appellant 
in cross-examination by Mr Tomlinson (see pages 222-224 
(TFI», on the basis that there would be no position for the 
appellant to return to, not that Mr Norcott was dismissed 
because he was redundant. Indeed, Mr Tomlinson questioned 
him entirely on the basis that lack of funding prevented 
reinstatement (see page 224 (TFl». 

There is, of course, no doubt that the project did continue 
after his dismissal (see pages 670-672 (TFI) and exhibit K 12, 
page 89 (AB». There was funding certainly available up to 
June 1993 (see pages 113-114 (AB». Although the funding 
would appear to have been limited to $145,360, on 
Mr Hepburn's evidence, the funding does not seem to have 
prevented the project continuing to some extent after June 1993 
(for example see Mr Hepburn's evidence that the supply of 
material to Leighton Contractors occurred after this). It is 
also plain that exhibit T20 (see page 390 (AB» reveal that 
Mr Hepburn and Mr Latter spent 50 percent of their time on 
the tyre management system after the appellant's dismissal. 
The submission was that the Commission should have found 
that the project continued after the dismissal. 

Mr Tomlinson, of course, pointed out in his submissions 
that the question was not whether the project continued after 
the dismissal, but whether there was a place for the appellant 
or somebody in his role. In my opinion, that distinction is of 
no or little consequence, the material question being whether 
Mr Norcott's position remained after his dismissal. As a first 
point, of course, however, it must be said that the project did 
in fact continue. Mr Tomlinson 's submission, of course, was 
that the finding of fact was that there was an intention of the 
company not to continue with the project in the form that would 
warrant the continued employment of a person in the role to 
which Mr Norcott had been appointed. Thus, the finding that 
the project had continued was irrelevant. There was no 
evidence to show, so he submitted, that the company intended 
to continue on with a person in that role. No ground of appeal 
challenges that, and so, it was submitted, the appeal fails. 

Ground 14, it was submitted, does not reflect what the 
Commission at first instance found. It was submitted, too, 
that s.26 of the Act requires the Commission to consider all of 
the circumstances of the dismissal. 

The tyre management system had been funded only to allow 
the respondents to supply the initial contract to Leighton 
Contractors, and MrTomlinson referred us to Mr Hepbum's 
evidence at page 547 (TFI):-

Q: "Are there any vacancies within the revised tyre 
management system for an additional employee?" 

A. "No, there is not." 
It is significant that the answer was given in the present 

tense and that question was asked during proceedings in 
November 1993 and seems to bear no reference to what 
occurred as of 9 June 1993. 

As to his incapacity after the operation, it was submitted 
that at the beginning of June 1993, in particular as at 9 June 
1993, the appellant was unfit to do at least the physical parts 
of his work. It was submitted, too, that there was no evidence 
to show that Monitire had any intention of continuing on with 
another person in the position which Mr Norcott had been 
employed in. 

I have already mentioned above what the two material 
findings ofthe Commission at first instance were. 

In my opinion, there is nothing in the evidence which 
suggests that, as at 9 June 1993, the appellant's employment 
was being terminated because his position was being abolished 
((ie) that he was made redundant). The letter terminating his 

employment refers to his inability to adequately perform his 
duties. The letter advising of his dismissal, sent by facsimile 
to Topy, to which I have referred above, also dated 9 June 
1993, is in the same vein. None of the evidence for the 
appellant, insofar as it refers to the fact that no position existed 
for the appellant, is clearly referable to any time but the time 
when this matter was heard, namely November 1993. Plainly, 
the termination of employment was not related to whether the 
position was available as at 9 June 1993 or thereafter. 

Indeed, Mr Hepbum's letter of9 June 1993, to which I have 
referred above, makes it plain that the appellant's position was 
to be filled by a suitable replacement. That is quite 
incompatible with any notion of redundancy. 

There is evidence, too, that work on the tyre project continued 
after the dismissal of the appellant, but, most cogently, as at 
9 June 1993 the revealed intention of the appellant (and there 
is no other evidence) was to replace the appellant with another 
employee. 

Accordingly, since there was no intention to abolish the 
position, or no sufficient evidence of any intention so to do, 
the Commission could not correctly conclude that "come the 
end of June 1993, Monitire had no intention of continuing the 
tyre management system project on to production and 
marketing or in any form, that would warrant the continued 
employment of a person" in the role to which the appellant 
had been appointed. In fact, there is evidence not only that 
the project was intended to be continued, but that in some 
form it was continued, at least in order to comply with the 
contract with Leighton Contractors. 

Any evidence to the contrary, as regards reinstatement, was 
about the position subsequent to the dismissal. Further, 
redundancy was not raised as a reason for dismissal at or about 
the time of dismissal and there was no evidence to that effect 
That that was so was virtually conceded by the case put by 
Mr Tomlinson in cross-examination of the appellant which 
was plainly a case that there was no position which existed to 
which the appellant might be reinstated. 

As to the question of disability of the appellant due to the 
operation on his knee and the after effects of such operation, 
it is plain that that fact merely hastened the appellant's 
dismissal. The letter of termination virtually says so (see 
page 313 (AB»-

"Now that you could be absent for another three months, 
I cannot allow the existing situation to continue." 

The existing situation referred to an allegation that the 
appellant had not performed his duties in the manner required 
by the respondents. 

The Commission at first instance found no more in that 
respect than that because, to paraphrase it, the appellant would 
become redundant at the end of June 1993, and because the 
appellant would be unable to perform his physical duties for 
some time to come (in fact three months) it was not unfair to 
dismiss him as at the beginning of June. In fact, although it is 
not expressed in so many words, the Commission implicitly 
found that the appellant was not unfairly dismissed because 
his position would not exist after the end of June 1993. 

The real reason, and only expressed reason, however, was 
his failure to perform his duties satisfactorily. In finding 
otherwise, the Commission erred, and, indeed, also took into 
account an irrelevant consideration, and the exercise of the 
Commission's discretion miscarried. 

Ground 14, although not expressed in the precise words of 
the finding, nevertheless reflects the finding sufficiently to 
constitute a valid ground of appeal. There was an intention to 
continue the project and it did to some extent continue, and, 
further, as I have said, there was an intention at the time of the 
dismissal to replace the appellant expressed in correspondence. 
The Commission did rely on a finding, in the terms complained 
about in ground 14, to conclude that the dismissal was not 
unfair. 

The question then was was the dismissal unfair? The 
Commission in so deciding cannot act as a surrogate employer, 
but must consider whether the dismissal was industrially unfair. 
The reason why it was said to be unfair was because the only 
reason for the dismissal was, to paraphrase it, "incompetence". 
The Commission did not find the performance of the appellant 
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to be inadequate, and, therefore, did not find him to be 
incompetent. 

If there was no evidence that the appellant was retrenched, 
and such a finding was not justified as I have found, and since 
there was no basis to dismiss him for incompetence or failure 
to perform as the Commission found, then there was no good 
or just reason for dismissal. On the evidence, the applicant 
had at first instance made out his case and discharged the 
overall onus upon him. The Commission's discretion 
miscarried when it found otherwise. 

Without good reason in this case, the appellant was unfairly 
treated by being dismissed (he was unfairly dismissed 
according to the test in Undercliffe Nursing Home v FMWU 
65 WAIG 385), and I would so find, as, in my opinion, the 
Commission at first instance should have. 

As to all of the grounds, except grounds 11, 13 and 14, I do 
not find them made out, for the reasons submitted by 
Mr Tomlinson. 

The question of whether there ought to be reinstatement was 
not decided at first instance. I would therefore uphold the 
appeal, suspend the decision at first instance, and remit the 
matter to the Commission at first iristance to hear and determine 
the question of whether there should be reinstatement or any 
other remedy or remedies ordered, according to law. 
SENIOR COMMISSIONER HALLIWELL: I agree with the 
reasons and conclusions reached herein by the Hon President 
and have nothing to add. 
COMMISSIONER BEECH: The appellant appeals against 
the decision of the Commission which dismissed his claim of 
unfair dismissal. The appellant relies upon fourteen grounds 
of appeal, some of which are internally divided so that the 
grounds overall are broader than fourteen. The appellant 
additionally sought to amend the grounds of appeal to add a 
fifteenth ground but this was subsequently abandoned. 

Although many issues were raised in the course of the appeal, 
in my view the proper approach to the determination of the 
appeal is to bear in mind that the appeal is against the decision 
and not the Reasons for the Decision. In this case the decision 
ofthe Commission was that the application be dismissed. It 
is important to have regard for the conclusions of the 
Commissioner which led him to that decision. However that 
does not mean that each and every comment or conclusion in 
the Reasons for Decision led him to that decision. To the 
extent therefore that some of the grounds of appeal are on 
peripheral issues they are, in my view, of no substance for that 
reason. 

Thus even if, as alleged, the Commission erred in concluding 
that the aim of the initial investment by Topy in Rimtec 
International Pty LtdlMonitire Pty LtdJRimtec Pty Ltd and 
Otraco (International) Pty Ltd, was to contribute towards 
production and marketing when the involvement ofTopy was 
originally for research and development (appeal ground 1 (b» 
I am just not persuaded that the point is of substance, or of 
sufficient substance to have materially affected the Decision 
reached by the Commission at first instance. 

Similarly with the statement of the Commission that the 
applicant commenced duties for Monitire in February 1993 
when in fact it was January 1993. Although the Commission 
at first instance did refer to February 1993 in one part of the 
Reasons, elsewhere in his Reasons the Commission notes that 
Mr Norcott accepted the position commencing January 1993 
(AB 16). The appeal ground is of little substance, as indeed 
are a number of the other grounds of appeal for the same reason. 

That part of the Commissioner's Reasons which is of 
significance is the part where the Commission was not able to 
conclude that the overall performance ofMr Norcott was such 
that it warranted his dismissal. As that conclusion is in Mr 
Norcott's favour, up to that point therefore, he ought have 
little cause for complaint. However, having reached that 
conclusion, the Commissioner then stated that he was satisfied 
that at the end of June 1993 Monitire had no intention of 
continuing the tyre management system project on to 
production and marketing, or in any form, that would warrant 
the continued employment of a person in the role to which 
Mr Norcott had been appointed. Further, knowing that 
Mr Norcott could not perform the remaining physical duties 
required of him for some time to come, the Commission found 

that it was not unfair to end the contract of employment with 
Monitire (AB 26). 

These conclusions need to be approached step by step. The 
application before the Commission relates to the dismissal 
which occurred and which the applicant believes is unfair. 
The respondent dismissed Mr Norcott for allegedly failing to 
achieve certain performance standards. This is clear from the 
letter of termination which the Commission incorporated into 
the Reasons which issued. Mr Norcott's absence on sick leave 
was a contributing factor but one which went principally to 
the timing of the respondent's decision to dismiss him for 
allegedly failing to achieve certain performance standards. 
What was the finding of the Commission in relation to that 
dismissal? The Commission considered the evidence and 
concluded: 

"I am not able to conclude however that the overall per
formance of Mr Norcott prior to his absence was such 
that it warranted his dismissal". (AB 26) 

That is a finding in the negative. If it is expressed in the 
positive, it is a finding that the dismissal of Mr Norcott for 
alleged poor performance was unfair. That follows because 
Mr Norcott's overall performance did not warrant his dismissal. 
Therefore the Commission found Mr Norcott's dismissal for 
alleged poor performance was unfair. 

Having found that the dismissal for that reason was unfair 
the Commission is then obliged to give consideration to the 
relief to be granted. Did the Commission give consideration 
to the relief to be granted? The Commissioner went on to 
state that he was satisfied that Monitire had no intention of 
continuing the project in any form that would warrant the 
continued employment of a person in the role to which 
Mr Norcott had been appointed and thus, in the knowledge 
that Mr Norcott could not perform the remaining physical 
duties required of him for some time to come, it was not unfair 
to end the contract of employment with Monitire. 

With all due respect to the Commission at first instance the 
issue before him was to decide whether the dismissal of 
Mr Norcott for alleged poor performance was fair or unfair. 
It is important to note that the dismissal with which the 
Commission is obliged to deal is the dismissal which actually 
occurred (1WU ~ Eastern Goldfields Transport Board 
(1989) 69 WAIG 1895). It was not to decide whether any 
other reason, for example the lack of intention to continue the 
tyre management project and the absence on sick leave of 
Mr Norcott, would have constituted a fair reason for dismissing 
him. Mr Norcott was not dismissed because of an intention 
of not continuing the tyre management system project Neither 
was he dismissed because his absence precluded him from 
continuing his employment, although that absence was a factor 
in the timing of the decision of the respondent to dismiss 
Mr Norcott The point is not without substance. Mr Norcott 
was dismissed for alleged poor performance. An employee 
dismissed for that reason would have vital interest in knowing 
the result of the Commission's findings and having them clearly 
stated. It is a factor of importance for the employee's future 
employment prospects. 

I confess that the manner in which the Commissioner 
expressed his reasoning that the dismissal overall was not 
unfair, coming as it did immediately following his conclusion 
about the dismissal which actually occurred, has caused me 
concern. I have come to the view however that any error on 
the part of the Commission is one of form rather than of 
substance. That is because the power given to the Commission 
in s.23A( I) of the Act restricts the Commission, relevantly, to 
either ordering the reinstatement or re-employment of Mr 
Norcott. It does not, for example, empower the Commission 
to order the payment of compensation as an alternative to 
reinstatement or re-employment. The Commission reached 
the conclusion that the position held by Mr Norcott would not 
continue given the failure of the funding. In my view that is a 
conclusion which goes to the Commission's ability to reinstate 
Mr Norcott. That is, ifhis position ceased to exist there would 
not be a position to which to reinstate him. If compensation 
was available as an alternative then the duty of the Commission 
would then be to consider the payment of compensation. As 
that alternative does not exist then a decision not to reinstate 
leads to the dismissal of the claim (FMWU v. Nappy Happy 
Hire Pt)' Ltd (1994) 74 WAIG 2007). I believe that his 
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reasoning is properly to be viewed as the reason why the 
Commissioner declined to re-instate Mr Norcott. It is 
unfortunate that the reasoning of the Commission was not 
written with greater clarity. 

That reasoning is challenged in grounds 4, 11 and 14. While 
ground 4 does not reflect in its wording an actual finding of 
the Commission it sufficiently challenges the conclusion that 
with the absence of funding affecting the project Mr Norcott's 
position became redundant. The challenge is that Mr Norcott's 
duties were broader than that precise project. Ground I1 says 
the conclusion regarding the intention of the respondent was 
an error because the project did in fact continue. Ground 14 
alleges error because the conclusion was not argued by the 
respondent at first instance and is an issue which goes only to 
the issue of reinstatement. These grounds will therefore be 
examined. 

There is evidence that Mr Norcott's functions were greater 
than the development of the Monitire units and that Mr 
Norcott's position would not have been redundant merely from 
the failure of funding. There is the evidence in the job 
statement that was written by Mr Hepburn (exhibit KI4). 
However Mr Hepburn's evidence is that much of that job 
description was relevant only if funding came through 
(transcript p.667). Mr Hepburn saw a larger role for 
Mr Norcott but that was because Topy was going to accept 
the Rimtec proposal (transcript p.538). 

There is evidence in favour of the appellant that in fact at 
the time ofMr Norcott's indisposition, and subsequent to his 
termination, Mr Latter was engaged on his work (transcript 
p.574). It is clear that Mr Latter had an ongoing role in 
performing Mr Norcott's work as well as his own (transcript 
p.575). It is clear that the duties in this regard that were 
performed by Mr Latter were Mr Norcott's duties. Mr Latter 
would not have performed them had Mr Norcott been available 
(transcript p.576). Further, Mr Hepburn and Mr Sheehan 
performed Mr Norcott's work as well (ibid). Indeed, 
Mr Sheehan had to be trained to do what Mr Norcott had not 
accomplished (transcript p.577), although this training was 
not successful. This evidence demonstrates that there was 
work available that would have been performed by Mr Norcott 
had he not been absent for surgery on his knee and had not 
been terminated. It is however a moot point whether or not 
the position in which Mr Norcott had been employed would 
have continued to exist in that form given the failure of the 
planned funding to materialise (transcript pp.538. 544). There 
was evidence before the Commission that if the funding did 
not eventuate then the project would not proceed and 
Mr Norcott's position would no longer exist (transcript p.544). 
To the extent that part of that project did indeed continue it 
involved the work principally of Mr Hepburn and, on a part 
time basis, Mr Latter (transcript pp. 545,546). 

I have not been persuaded by the appellant that the 
conclusion reached by the Commission to the effect there was 
no intention to continue the tyre management project in such 
a way as to warrant the continued employment of a person in 
Mr Norcott's position, was not one that was reasonably open 
on the evidence. There is evidence both in support of and 
against that conclusion. It was one for the Commission at 
first instance to make and I would be reluctant. given the 
volume of material before the Commission to conclude that 
he erred in reaching the conclusion which he did. 

In summary the Commission found that Mr Norcott's 
dismissal was unfair. The Commission's Reasons admit of no 
other conclusion on that point. On the above approach there 
is therefore some substance in appeal grounds 12 and l3(a) 
and (b). However the Commission's conclusion, properly 
expressed, is that he would not exercise his discretion to 
re-in state because the failure offunding to materialise affected 
the basis of Mr Norcott's employment. For the reasons 
expressed in the preceding paragraph, I would not be prepared 
to interfere with that conclusion. As the law currently is 
interpreted, if a dismissal is unfair but re-instatement is not to 
be ordered then that is the end ifthe matter and the application 
is dismissed (FMWU v. Nappy Happy Hire pty Ltd supra). 
The Commission at first instance dismissed the application 
and, although I am somewhat critical of the manner in which 
his reasoning was expressed, I have not been persuaded that 
he erred in his discretion. I would therefore, with some 
reluctance, dismiss the appeal. 

THE PRESIDENT: For those reasons, we would uphold the 
appeal, suspend the decision at first instance, and remit the 
matter to the Commission at first instance to hear and determine 
the question of whether there should be reinstatement or any 
other remedy or remedies ordered, according to law. 

Order accordingly 
Appearances: Mr R Norcott on his own behalf as appellant. 
Mr A C Tomlinson as agent on behalf of the respondents. 
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(International) Pty Ltd 

(Respondents) 

(No 1031 of 1994) 

BEFORE THE FULL BENCH 

17 February 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALL/WELL 

COMMISSIONER A R BEECH 

Order. 
This matter having come on for hearing before the Full Bench 

on the 16th and 17th days of January 1995, and having heard 
Mr R Norcott on his own behalf as appellant and 
Mr A C Tomlinson as agent on behalf of the respondents, and 
the Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 17th day of 
February 1995 wherein it was found that the appeal should be 
upheld, it is this day, the 17th day of February 1995, ordered 
as follows:-

(I) THAT leave be and is hereby granted to the appel
lant to amend the relief sought in the grounds of 
appeal by amending paragraph 3 on page 5 of the 
appeal book by deleting the words "Further or other 
relief' and substituting therefor the words" Alterna
tively that the decision and order of Parks C dated 
the 27th September 1994 be suspended and that the 
case be remitted to the Commission for further hear
ing and determination". 

(2) THAT appeal No 1031 of 1994 be and is hereby 
upheld. 

(3) THAT the decision of the Commission in applica
tion No 1366 of 1993 made on the 27th day of Sep
tember 1994 be and is hereby suspended and that 
the matter be and is hereby remitted back to the Com
mission at first instance to hear and determine the 
question of whether there should be reinstatement 
or any other remedy or remedies ordered, according 
to law. 

By the Full Bench 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 

Robert Norcott 

(Appellant) 

and 

Monitire Pty Ltd, Rimtec Pty Ltd, and Otraco 
(International) Pty Ltd 

(Respondents) 

(No 1031 of 1994) 

BEFORE THE FULL BENCH 

17 January 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALLlWELL 

COMMISSIONER A R BEECH 

Order. 
This matter having come on for hearing before the Full Bench 

on the 16th day of January 1995, and having heard Mr R 
Norcott on his own behalf as appellant and Mr A C Tomlinson 
as agent on behalf ofthe respondents, and the appellant having 
sought leave to amend the grounds of appeal, and there being 
no objection by or on behalf of the respondents, and whereas 
the Full Bench found it necessary to make such orders as were
necessary for the expeditious and just hearing and 
determination of this matter, it is this day. the 17th day of 
January 1995, ordered as follows:-

(I) THAT leave be and is hereby granted to the appel
lant in appeal No 1031 of 1994 to amend the grounds 
of appeal by adding the following ground 15:-
"15. The Commission erred in concluding the terms 

of the termination letter were accepted by the 
appellant, as on the evidence or the weight of 
the evidence, it was clear the terms of the ter
mination letter were clearly not accepted:" 

(2) THAT ground 1I be and is hereby amended by de
leting the words "of the appellant" in the fourth line 
thereof and substituting therefor the words "of a per
son in the role to which the appellant had been ap
pointed". 

(3) THAT ground 14 be and is hereby amended by de
leting the words "of the appellant" in the fourth line 

. thereof and substituting therefor the words "of a per
son in the role to which the appellant had been ap
pointed" before the words "that it was not unfair to 
dismiss the appellant when". 

By the Full Bench. 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Minister for Education 
(Appellant) 

and 
State School Teachers Union ofWA (lnc) 

(Respondent) 
No 1069 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G GHALLlWELL. 

COMMISSIONER A R BEECH 
15 March 1995. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal brought under s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against the decision of a constituent 

authority of the Commission, the Government School Teach
ers Tribunal (hereinafter referred to as "the Tribunal"). 

Since the decision appealed against was plainly made under 
s.7S(I)(a) of the Act, s.SOB(2)(b) of the Act does not prohibit 
this appeal as it would were the decision of the Tribunal a 
decision under s.SOB(2)(b). 

The appeal is against a decision of the Tribunal made on 
1 November 1994, whereby it ordered that Ms Patricia Byrne 
be reinstated in the position of Personnel Consultant-Acting 
(Primary EO/L2) in the Education Department's Primary Per
sonnel Branch within seven days of 25 October 1994' unless 
otherwise agreed between. the parties. Further, the Tribunal 
ordered that Ms Byrne be paid by the respondent a sum equiva
lent to the difference in salary between that she was paid for 
work at Lynwood Primary School from the date her appoint
ment to the position in the Primary Personnel Branch was 
revoked until the date on which she would be reinstated in the 
position of Personnel Consultant-Acting (Primary EO/L2). 

The appellant, the Minister for Education, appeals against 
that decision. 

GROUND OF APPEAL 
The appeal is brought on one ground only, namely that the 

Tribunal erred in law and acted in excess of jurisdiction in 
making the order in that the subject matter of the order is not 
a matter concerning the interpretation or application of any 
Act or Regulation governing the service of a teacher, a group 
of teachers generally or concerning any inequity arising out 
of the application of any such Act or Regulation. 

BACKGROUND 
There was a dispute between the respondent and the Minis

ter for Education over a decision taken by the Education De
partment to end the appointment of an employee, Ms Patricia 
Byrne, to a position as a designated Personnel Consultant
Acting (Primary EO/L2). She was a member of the respond
ent, the State School Teachers Union ofWA (Inc) (hereinafter 

. referred to as "the SSTU"). 
Ms Byrne was a primary school teacher employed by the 

appellant. 
In 1990. the appellant agreed to her going to work for the 

SSTU with that service to count for the purposes of her em
ployment with the appellant. This arrangement was described 
as "a secondment". Having completed that secondment ear
lier in 1994, Ms Byrne took long service leave. Whilst she 
was on long service leave she applied for the position of Per
sonnel Consultant-Acting which was advertised in the 
June 1994 Education Circular published by the Education 
Department. The position was limited to a six month period 
commencing on 25 July 1994. After seeing the advertisement, 
Ms Byrne had a discussion with the Acting Manager of the 
selection unit. They jointly concluded that the fact that. her 
work experience over the past three years or so, even though 
it had not involved classroom teaching, was not an impedi
ment to her applying for the position, because no such re
quirement had been set for the advertised position. She applied 
and after interview was selected as the best candidate to fill 
the position. She was orally offered and orally accepted the 
position on 6 July 1994. 

On S July 1994, by letter, the Manager of the Specialist Per-
sonnel Branch congratulated her on her appointment. . 

On IS July 1994, Ms Byrne attended at the Primary Person
nel Branch for a "handover" by the incumbent. 

On Friday, 22 July 1994, Ms Byrne attended at the Special
ist Personnel Branch for introduction to the rest of the staff 
before formally taking the position on Monday, 25 July 1994. 

Later on 22 July 1994, she was informed by a management 
person that she was not eligible to fill the position to which 
she had been appointed, because ofa policy that teachers had 
to return to school after a period of secondment. 

On 25 July 1994, that was confirmed in a letter from Mr Peter 
Denton, the Acting Manager ofthe Primary Personnel Branch. 

Those facts emerge from the findings of the Tribunal in its 
reasons for decision, and uncontested before the Full Bench. 

Ms Byrne then went to work at Lynwood Primary School 
on a supernumerary basis. 
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THE DECISION AT FIRST INSTANCE. ISSUES AND 
CONCLUSIONS 

The Tribunal. having heard the matter. found on the merits 
for the SSTU. which is apparent from the order which it made. 

At first instance. the appellant had argued that the Tribunal 
had no jurisdiction to enquire into and deal with the matter 
before it. The Tribunal decided that it had jurisdiction to en
quire into and deal with the matter before it by virtue of 
s.78(1)(a) of the Act, because Ms Byrne was a teacher as de
fined in s.73A ofthe Act, was employed under the education 
Act 1928 (hereinafter referred to as "the Education Act"), and 
because her appointment as a teacher is and was by virtue of 
legislation conferring authority to do so on the Minister under 
the Act and by virtue of the Education Act Regulations 1960 
(hereinafter referred to as "the Education Act Regulations") 
made under the Education Act. 

It was against the finding of jurisdiction only that this ap
peal is made. 

We heard careful argument by Counsel for both parties upon 
this appeal. 

It is quite clear that jurisdiction in this matter could be con
ferred only by s.78( I )(a)(i) or (ii) of the Act. This was not, at 
first instance, an appeal of the type referred to in s. 78( I )(b). 
It plainly included a claim of unfairness or inequity. 

S.78( 1)( a) reads as follows:-
"(I) Subject to Division 3 of Part 11 and subsection (4) of 

this section, the Tribunal has exclusivejurisdiction
(a) to enquire into and deal with--

(i) any industrial matter relating to a 
teacher, a group ofteachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regulation;" 

It was not submitted to us that this was an "industrial mat
ter" as defined in s.7 of the Act. An "industrial matter" in 
relation to teachers is defined in s.7 as follows:-

" "industrial matter", in relation to a person who is a 
teacher as defined in section 73A and is employed under 
the Education Act 1928, means, subject to section 7C;

(a) salaries or ranges of salaries, including the in
cremental steps therein; 

(b) allowances for additional responsibility or ad
ditional duty; 

(c) allowances for disabilities and reimbursement 
of expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in 
lieu of payment of an allowance; 

(e) Deleted 
(t) any matter relating to the privileges, rights, or 

duties of any organization or association or 
any officer or member thereof in or in respect 
of any industry; 

(g) the implementation of an agreement between 
an organization of employees and an employer 
under which the employer agre~s to collect 
subscriptions to the organization, 

but does not include any matter regulated under con
ditions of employment prescribed by or under the 
Education Act 1928 unless an organization of em
ployees and an employer agree that it is desirable 
for the matter to be dealt with as ifit were an indus
trial matter and the Commission constituted by the 
Government School Teachers Tribunal established 
under Division I of Part HA is of the opinion that 
the objects of this Act would be furthered if the mat
ter were dealt with as if it were an industrial matter; 
and also does not include--

(h) compulsion to join an organization of employ
ees to obtain or hold employment; 

(i) preference of employment at the time of, or 
during, employment by reason of being or not 
being a member of an organization of employ
ees; 

(j) non-employment by reason of being or not 
being a member of an organization of employ
ees; or 

(k) any matter relating to the matters described in 
paragraph (h), (i) or (j);" 

The question then is whether what was before the Tribunal 
was:-

(1) Any matter concerning the interpretation or applica
tion of any Act or Regulation governing the service 
of a teacher. or group,ofteachers or teachers gener
ally; or 

(2) Any matter concerning any inequity arising out of 
the application of any such Act or Regulation. 

There are a number of observations which I wish to make. 
Firstly. there is no doubt that Ms Byrne was, at all material 

times. a teacher as defined in s.73A of the Act and s.3 of the 
Education Act. That was not contested before us. 

Next, the Tribunal has exclusive jurisdiction pursuant to s.78 
ofthe Act to enquire into and deal with those matters described 
in s.78(1)(a) and (b). 

What the Tribunal seems to have found (although that is not 
expressly said) was that the matter was one concerning the 
interpretation or application of the Act, because the Minister 
and his delegate, the Chief Executive Officer of the Depart
ment, had authority to appoint to a position "drawing on the 
authority of the Education Act 1928". The word "appoint", 
the Tribunal held. was clearly used in the context of the legis
lation and its Regulations to encompass both the taking up of 
employment as a teacher in the Department and movement of 
a currently employed teacher within the Department. 

The Tribunal found that there was an inequity as claimed by 
the SSTU arising out of the exercise of the authority to ap
point. 

One should approach the interpretation of s. 78( I )(a) of the 
Act in the manner prescribed in Grey v Pearson (1857)6 HLC 
61 at 106; 10 ER 1216 at 1234 per Lord Wensleydale:-

" ... in construing wills and indeed statutes, and all writ
ten instruments, the grammatical and ordinary sense of 
the words is to be adhered to, unless that would lead to 
some absurdity, or some repugnance or inconsistency with 
the rest of the instrument, in which case the grammatical 
and ordinary sense ofthe words may be modified, so as 
to avoid absurdity and inconsistency, but no farther." 

(See also AEEFEU v Minister for Health 71 WAIG 2253 
(IAC». 

It is necessary to look at the grammatical and ordinary sense 
ofthe words ofs.78(1 )(a) of the Act. Further, one must read 
s. 78( I ) in the context ofthe section, and, indeed, the Act as a 
whole (see K and S Lake City Freighters Pty Ltd v Gordon 
and Gotch Ltd (1985) 60 ALR 509 at 514 per Mason J, and 
the cases referred to therein). 

A construction which would promote the objects of the Act 
is to be preferred if there is more than one construction avail
able (see s.18 of the Interpretation Act 1984 (as amended». 

Further, one can have recourse to extrinsic material, includ
ing Second Reading Speeches, etc. but within the limits set 
out by s.19 of the Interpretation Act 1984 (as amended). 

The definition of "industrial matter" is of some importance. 
There is a specific definition of "industrial matter" for teach
ers, to which I have referred above in these reasons. That 
definition will have the same meaning throughout the Act, 
unless the contrary intention appears (see Duperouzel v 
Cameron [1973] WAR 181 per Burt CJ and Simpson v Nomi
nal Defendant (1976) 13 ALR 218 at 224). 

What was an important part of Ms Pritchard's (of Counsel) 
submission for the appellant relied upon two decisions of the 
Tribunal. These were SSTU v Minister for Education (No T 4 
of 1986) 66 WAIG 1871 and SSTU v Minister for Education 
(No T 8 of 1986) 67 WAIG 1028. There are two decisions of 
the Tribunal which reached different conclusions on the mat
ter, the subject of the ground of appeal herein, and those are 
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SSTU v Minister for Education and Minister for Labour 
(Nos T 4 and 5 of i 993) 73 WAIG 3362 (CICS) and SSTU v 
Minister for Education (No T 9 of 1993) 74 WAIG 2847. 

The point in issue in this matter was that, based on the au
thorities, and on a proper interpretation ofs.78(I)(a) of the 
Act, there was no jurisdiction to enquire into and deal with 
this matter. In so submitting, Ms Pritchard relied upon the 
definition of "industrial matter" for teachers. There is not, as 
far as I understood the submission, a submission that 
s.78(I)(a)(i) conferred Jurisdiction in this matter. 

It was submitted that the words of s. 78(1 )(a)(ii) are capable 
only of one meaning, and that is that the Tribunal is permitted 
~o enquire into and deal with Acts and Regulations, but not 
the administrative arrangements or policy ofthe Department 
of Education, and thus there was no warrant for going beyond 
the clear meaning of the words ofthe section in this regard. 

It was submitted, too, that the dispute between the appellant 
and respondent arose out of the application of the Education 
Department's policy on secondment, not out of any matter 
concerning the interpretation of any Act or Regulations gov
erning the service of a teacher, or any inequity arising out of 
the application of any Act or Regulations within the meaning 
ofs.78. 

Accordingly, the dispute between the appellant and respond
ent did not relate to Ms Byme's appointment to the Depart
ment and the Tribunal had erred in relying on s.78(1 )(a)(ii) of 
the Act for its jurisdiction. 

In any event, as I have said, the central submission was that 
because of the exclusion from "industrial matter" of "any 
matter regulated under conditions of employment prescribed 
by or under the Education Act 1928 unless an organization of 
employees and an employer agree that it is desirable for the 
matter to be dealt with as if it were an industrial matter", there 
was no jurisdiction in the Tribunal to hear and determine this 
matter. It should be said that there was no such agreement to 
confer jurisdiction in this matter. 

Further, of course, the case for the appellant was that since 
"industrial matter" was defined in s.7 of the Act, with the ex
clusion which I have mentioned, and since "industrial matter" 
is used in s. 78( I )(a)(i) ofthe Act to confer jurisdiction, then, 
the Education Act and Education Act Regulations, being sub
ject to the exclusion contained in the definition of "industrial 
matter", cannot fit the description of Act or Regulations con
tained in s.78(1)(a)(ii). 

S.78 of the Act, subject to certain exceptions not material to 
this appeal, confers exclusive jurisdiction upon the Tribunal 
to enquire into and deal with, firstly, "any industrial matter 
relating to a teacher, a group of teachers or teachers gener
ally". Accordingly, unless the matter is one which is covered 
by the definition of "industrial matter" as defined, there is no 
jurisdiction there. As I have said, an "industrial matter" does 
not include "any matter regulated under conditions of employ
ment prescribed by or under the Education Act 1928". . 

I now turn to the consideration of the question whether that 
exclusion exists to prevent jurisdiction in such matters being 
conferred by s.78(I)(a)(ii). As f have said, there are two au
thorities to that effect, which f have set out above, and two 
authorities to the contrary. 

I should observe, and it would not seem to me to have been 
argued to the contrary, that two heads of jurisdiction are con
ferred upon the Commission by s.78(1 )(a)(i) and s.78(1 )(a)(ii) 
of the Act. They are, as I would hold, two separate heads. 
The first one depends, as I have already observed, on the defi
nition of "industrial matter" as defined, and there being no 
contrary intention which would demonstrate that that defini
tion would not apply. The other head is identified by the very 
different subject matter described in s.78(\)(a)(ii). 

I should say that, in my opinion, the word "and" links two 
alternatives when it links s.78(I)(a)(i) and s.78(1)(a)(ii). In 
other words, for there to be jurisdiction, either the type of 
matter described in s. 78( I )( a)(i) or the type of matter described 
in s.78(1 )(a)(ii) must exist. (As to the use of the word "and" 
in the manner which I have described to provide for alterna
tives or individual parts of a class cumulatively described see 
per Blackburn J in Re The Licensing Ordinance (1968) 13 FLR 
143). 

In my opinion, some signficance should be attached to the 
use of the definition of "industrial matter", because it covers a 
comparatively broad range of matters which do not emanate 
from the Education Act and Education Act Regulations. 

However, s. 78( I )(a)(ii) confers jurisdiction in a much more 
confined way. Firstly, jurisdiction exists to enquire into and 
deal with any matter concerning the interpretation of any Act 
or Regulations. In that phrase "concerning" means ''relating 
to; regarding; about" (see The Macquarie Dictionary). The 
word "interpretation" needs no further definition. The word 
"application" means ''the quality of being useable for a par
ticular purpose or in a special way; relevance" (see The Mac
quarie Dictionary). The Oxford English Dictionary defines 
"application" as "the action of applying; the bringing of a gen
eral or figurative statement to bear upon a particular case, or 
upon matters of practice". "Govern" means ''to serve as or 
constitute a law for" (see The Macquarie Dictionary). 

There is, therefore, one head of jurisdiction conferred by 
s.78(1)(a)(ii), but there are two heads of jurisdiction within 
that separated by the use of the disjunctive "or". Firstly, if 
there is any matter concerning the interpretation or applica
tion of any Act or Regulation governing the service of a teacher, 
a group of teachers or teachers generally. The matter relates 
to the interpretation or the application of an Act or Regulation 
and the Act or Regulation governs, that is serves as a law or 
Regulation for teachers, etc, then the matter is withinjurisdic
tion. An alternative head of jurisdiction under s.78(1)(a)(ii) 
is conferred ifthere is an Act or Regulation which governs the 
service of a teacher, a group ofteachers or teachers generally, 
and an inequity arises out of its application. So the Tribunal 
has jurisdiction to enquire into and deal with any matter con
cerning the interpretation of or the application of the Act or 
any matter which relates to the application of an Act or Regu
lation as described. An "inequity" is a lack of equity, it is 
unfairness. In the context of this Act, it would be fair to say 
that it is industrial unfairness. 

The next question is whether the Education Act and Educa
tion Act Regulations are an Act or Regulations governing the 
service of a teacher, a group ofteachers or teachers generally. 

The Education Act defines teachers in s.3 and empowers 
their appointment by the Minister under s.7, which also ena
bles the delegation of the power of transfer and promotion to 
the Chief Executive Officer. Parts VA and VI refer to teach
ing staff and their relationship with School Decision-Making 
Groups and Parents and Citizens' Associations. 

S.28 of the Education Act enables the Minister to make 
Regulations relating, in many respects, to the service ofteach
ers (see s.28(I)(a) which relates to appointments, powers and 
duties, and s.28(1)(d) and s.28(I)(dl) which relates to dis
missal, for example). 

There is no doubt that the Education Act governs the serv
ice of teachers, although it is not solely dedicated to so doing. 
It is also the source of Regulations which plainly do so. 

Under s.28 of the Education Act, the Minister of the day 
made Regulations known as the Education Act Regulations 
1960. 

Those Regulations plainly are Regulations governing the 
service of teachers. Part IV is directed solely to that. Other 
Regulations which do so are, for example, contained in 
Parts VI, VII, VIII, VillA, IX, X, XI, XIA and XIB. Read as 
a whole, the Regulations are plainly and unequivocally Regu
lations governing the service of teachers generally. 

Regulation 140 of the Education Act Regulations is appo
site in this case and is an example of that statement. It refers 
to the appointment of specialists and advisers and provides as 
follows:-

"( I) Staff may be appointed to the Guidance Branch as 
follows:-

(a) Senior Psychologists; 

(b) Senior Guidance Officers; 
(c) District Guidance Officers; 

(d) Guidance Officers; 

(e) Such other teachers or employees as the chief 
executive officer may determine. 
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(2) In particular subject areas or in such other fields as 
the chief executive officer may determine, specialist 
staffmay be appointed as follows:-

(a) Principal Advisory Teachers; 
(b) Senior Advisory Teachers; 
(c) Senior Education Officers; 
(d) Advisory Teachers; 
(e) Education Officers; 
(t) Such other teachers or employees as the chief 

executive officer may determine. 

(5) Vacancies or new offices for education officers may 
be advertised outside the teaching service where in 
any case the chief executive officer considers such 
advertisement necessary. 

Regulation 62 of the Education Act Regulations is another 
example which relates to appointments. 

In my opinion, it would create an absurdity to say that mat
ters concerning the interpretation or application ofthe Educa
tion Act or Education Act Regulations are excluded from the 
jurisdiction ofthe Tribunal, because they are part of an exclu
sion contained in a separate provision concerning jurisdiction 
which relies on the definition of "industrial matter", which, in 
itself, excludes reference to the Education Act or Education 
Act Regulations. 

The ordinary words ofs.78(1 )(a)(ii) ofthe Act would iden
tify the Education Act and Education Act Regulations as be
ing the subject of s. 78( I )(a)(ii). Both would seem to be the 
main if not the sole legislative and sub-legislative instruments 
for governing the service of teachers. They are wide ranging 
and comprehensive in their provisions for that very purpose. 
Indeed, we were led to no other Act or Regulations which 
might even fit that description. Further, the Act and Regula
tions raise questions which do not relate to wages, or to mat
ters referred to in the definition of "industrial matter", such as 
salaries or ranges of salaries, allowances for additional re
sponsibility, etc, for the implementation of an agreement be
tween an organisation of..employees and an employer under 
which the employer agrees to collect subscriptions for the or
ganisation. 

It is noteworthy that there is a specific provision in 
s.78(1)(a)(ii) for interpreting an Act or Regulations, and that 
is conferred on the Tribunal which has been created exclu
sively to enquire into and deal with such a matter. There is no 
other provision for interpretation of an Act or Regulations, 
and, accordingly, no mechanism if the Education Act and 
Education Act Regulations are not within the jurisdiction of 
the Commission under s.78(1 )(a)(ii) for their interpretation. 
Coupled with that, is jurisdiction in any matter concerning 
the application of the Act or Regulations to deal with the ap
plication ofthe Act, which must itself be applicable to a set of 
facts governing the service of teachers. Accordingly, there is 
jurisdiction conferred if the Education Act and Education Act 
Regulations are an Act and Regulations as described in 
s. 78( I )(a)(ii) to consider their application in any given set of 
circumstances and to remedy any inequity arising out of them. 
If that were not so, then the Tribunal constituted to enquire 
into and deal with matters arising out of an Act or Regula
tions which govern the service of teachers would not be able 
to enquire into and deal with matters &rising out of (and I use 
the words "arising out of' as something of an umbrella to 
describe the jurisdiction in s.78) the Act and Regulations which 
would, so far as we are able to see from what has been put 
before us, enable the greatest measure of control over the serv
ice of teachers. They govern the service of teachers. 

The legislation then says ifthere is any inequity which arises 
out ofthe application of an Act or Regulations which governs 
the service of teachers, then the Tribunal has jurisdiction. The 
Tribunal is one especially constituted to deal with matters in
volving teachers. It would seem to me that it is clear, for the 
reasons I have advanced above, that it has such jurisdiction. 
To read s. 78( I) of the Act otherwise would be to lead to an 
absurdity and exclude from the jurisdiction of the Tribunal a 
most important, and, perhaps, the most important Act and 

Regulations controlling the service of teachers. Of course, if 
I am wrong in that, it may well be that these matters would fall 
within the jurisdiction of the Commission otherwise consti
tuted, but that would be to deny the plain words of s.78( I )(a) 
read in the context of the whole of the Act, and, in particular, 
Part HA, Division I. 

The view I take is also supported by s.6 of the Act, applying 
s.18 of the Interpretation Act 1984 (as amended), because to 
interpret the Act as I have done would seem to advance the 
object of providing a means for preventing and settl ing indus
trial disputes, etc, referred to in s.6( c) of the Act. 

I am, therefore, satisfied that the matter was within jurisdic
tion for those reasons. 

Ms Giles (of Counsel), for the respondent, submitted that, 
in any event, the Government School Teachers Arbitration and 
Appeal Act 1979, which created the forerunner to the Gov
ernment School Teachers Tribunal, which is a constituent au
thority of this Commission, and from which this appeal lies, 
is an intention by the Parliament to bring together all those 
disparate powers under the old Act and to s.78(1)(a)(ii) and 
allow the Tribunal an over-arching power to consider the ap
plication of Acts or Regulations and/or inequities arising out 
of the application of such Acts or Regulations. 

If it were necessary to go further than a consideration ofthe 
plain words ofs.78(1 )(a), and, in my opinion it is not, that is 
a view which upon a perusal ofthe Government School Teach
ers Arbitration and Appeal Act 1979 has some merit. 

As to Ms Pritchard's argument that this was a matter which 
really related to policy and not to the application of the Act or 
Regulations or an inequity arising out of the same, it is quite 
clear that the power being exercised was exercised under regu
lation 140 of the Education Act Regulations. 

Ms Byrne applied for a position. She made enquiries as to 
her eligibility. She was told that she was eligible. She ap
plied, she was selected on merit, and granted the position. 
That appointment was subsequently purported to be revoked. 
The appointment could only occur by the exercise of power 
under regulation 140 of the Education Act RegUlations, oth
erwise the appointment was made without power. It was not 
submitted to us that it had been. 

A claim of inequity, therefore, arose because a power in the 
course of exercise, and, indeed, had been exercised under regu
lation 140. Regulation 101 ofthe Education Act Regulations 
is also a source of power. 

What was complained about was that an inequity arose be
cause ofthe application of the Regulations to Ms Byrne's situ
ation. The application of the Regulations meant that power 
was purported to be exercised as the Regulations conferred. 
The application of the Regulations was, therefore, a matter 
before the Tribunal. An inequity or unfairness arising out of 
the Regulations and the power purported to be used under 
them was also before the Tribunal. The Tribunal plainly had 
jurisdiction because the matter before it, as I hold, was a mat
ter concerning the application ofthe Act and the Regulations, 
and, in turn, governed the service of teachers generally, and 
was, in addition, a matter concerning an inequity arising out 
of the application of Regulations. 

I would therefore hold that the appeal fails, the ground not 
having been made out. I would therefore dismiss the appeal. 

SENIOR COMMISSIONER HALLIWELL: I agree with 
the above reasons and conclusion. 

COMMISSIONER BEECH: The single ground of appeal 
in this matter is that the Government School Teachers Tribu
nal erred in law and acted in excess of jurisdiction in making 
the order that it did. The appellant points out that the reason 
why the respondent withdrew Ms Byrne's appointment to the 
new position is its policy that teachers returning from second
ment must spend a period of time teaching. It argues from 
that point of view that the policy of the department is beyond 
the jurisdiction of the Tribunal. That is because a matter of 
policy is not a matter concerning the interpretation or applica
tion of any Act or regulation governing the service of a teacher 
or concerning any inequity arising out of the application of 
any such Act or regulation. However, notwithstanding the 
careful advocacy of the appellant I am not persuaded that the 
issue is properly to be seen from that perspective. 
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in my view the issue can only be properly viewed in this 
manner. Ms Byrne was appointed to the position of Person
nel Consultant-Acting by the Education Department of West
ern Australia on the 8 July 1994 (AB 15). In my view the act 
of appointment was an act of the appellant pursuant to the 
authority given to it by the Education Act 1928. The appel
lant purported to withdraw or cancel that appointment by let
ter from the Education Department of Western Australia on 
the 25th July 1994 (AB 16). I use the word "purported" be
cause it strikes me, the appointment having been made, that 
that action ofthe appellant was a unilateral action altering the 
terms of the contract of employment established between it 
and Ms Byrne. I do not believe that unilateral action was 
,open to the appellant (Oeto Fisheries v. Froggett (1983) 63 
WAIG 2394). However, this was not a point taken on appeal 
and I take the issue no further. 

Accepting for the moment that the appellant was able to 
withdraw or cancel the appointment the question of fairness 
immediately arises. The appellant's policy was the reason 
why the appellant took the action which it did. But it is the 
action which it took which is material and which gave cause 
for the jurisdiction of the Tribunal to be invoked. It was the 
action which was referred to the Commission (AB 13). The 
policy itself was not before the Tribunal other than as the ac
cepted reason for the action taken by the appellant. But the 
policy was not before the Tribunal for the purposes of it exer
cising its jurisdiction in relation to that policy. That being the 
case it is not necessary to consider whether the Department's 
policy would or would not otherwise fall within the jurisdic
tion of the Tribunal. 

, would not be prepared to hold in these proceedings that 
the words "any Act or regulation governing the service of a 
teacher, a group of teachers generally" excludes the Educa
tion Act 1928 and its regulations. I agree with the reasons 
given by His Honour the President for reaching the conclu
sion that the Education Act 1928 and its regulations are in
deed included within the meaning of those words. 

THE PRESIDENT: For those reasons, the appeal is dis
missed. 

Order accordingly 

Appearances: Ms J C Pritchard (of Counsel) on behalf of 
the appellant. 

Ms P J Giles (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Minister for Education 
(Appellant) 

and 
State School Teachers Union ofWA (lnc) 

(Respondent) 

No 1069 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLlWELL. 

COMMISSIONER A R BEECH. 

15 March 1995. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 6th day of February 1995, and having heard Ms J C 
Pritchard (of Counsel) on behalf of the appellant and Ms P J 
Giles (of Counsel) on behalf ofthe respondent, and the Full 
Bench having reserved its decision on the matter, and reasons 
for decision being delivered on the 15th day of March 1995 

wherein it was found that the appeal should be dismissed, it is 
this day, the 15th day of March 1995, ordered that appeal No 
I 069 of 1994 be and is hereby dismissed. 

By the Full Bench 

(Sgd.) P.J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Minister for Education 
(Appellant) 

and 
State School Teachers Union ofWA (lnc) 

(Respondent) . 

No 1069 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 
SENIOR COMMISSIONER G G HALLlWELL. 

COMMISSIONER A R BEECH. 

15 March 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 6th day of February 1995, and having heard Ms J C 
Pritchard (of Counsel) on behalf of the appellant and Ms P J 
Giles (of Counsel) on behalf of the respondent, and the appel
lant having made application to extend time to file and serve 
appeal books, and to extend time within which to make such 
an application, and the respondent not opposing such appli
cations, and whereas the Full Bench found it necessary to make 
such orders as were necessary for the expeditious and just 
hearing and determination of this matter, and reasons having 
been given, it is this day, the 15th day of March 1995, ordered 
as follows:-

(1) THAT time be and is hereby extended to and includ
ing the 16th day of December 1994 for the appellant 
herein to file applications to extend time for lodging 
appeal books. 

(2) THAT time be and is hereby extended to and includ
ing the 5th day of December 1994 for the appellant 
herein to lodge appeal books. 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

[L.S] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 

The Minister for Education 

(Appellant) 

and 

State School Teachers' Union of Western Australia (lnc) 

(Respondent) 

(No 1249 of 1994) 

BEFORE THE FULL BENCH 
15 March 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
COMMISSIONER A R BEECH 

COMMISSIONER R H GIFFORD 

Reasons for Decision. 
THE PRESIDENT: This is an appeal brought under s.49 of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act") against the decision ofthe Government 
School Teachers Tribunal (hereinafter referred to as "the 
Tribunal") made on 16 November 1994. The Tribunal is a 
constituent authority, by definition under s. 7 of the Act, ofthe 
Commission. 

It was not at all argued that there was no jurisdiction to. hear 
this appeal, and that would seem to be a proper conclusIOn. 

The Tribunal heard and determined the matter and made an 
order dated 16 November 1994, formal parts omitted, in the 
following terms (see page 30 of the appeal book (hereinafter 
referred to as "AB"»-

"THAT those Applicants who applied for permanent ap
pointment in response to letters of offer forwarded on or 
about 13 January 1993 or in response to the advertise
ment notified in the Human Resources Bulletin dated 
4 February 1993 or through College Directors and who 
have been assessed, prior to the date of this Order, as 
meeting the criteria for permanent appointment, be so 
appointed with effect from I January 1993." 

The appellant now al?peals against that. d~cis.i0~' but only 
on the basis that the Tribunal lacked the JUTlSdlctlon to hear 
the matter before it. 

The grounds of appeal are as follows (see pages 2-4 (AB»
"I. The Government School Teachers Tribunal erred in 

law in finding that it had jurisdiction to deal with 
the matter before it on the grounds that: 

(a) Pursuant to section 78( I )(a)(i) of the Indus
trial Relations Act 1979 ("the Act") the Gov
ernment School Teachers Tribunal ("the 
Tribunal") has exclusive jurisdiction to en
quire into and deal with "any industrial mat
ter relating to a teacher, a group ofteachers or 
teachers generally." 

(b) "Industrial matter" is defined by section 7 of 
the Act to "not include any matter regulated 
under conditions of employment prescribed 
by or under the Education Act 1928 unless an 
organisation of employees and an employer 
agree that it is desirable for the matter to be 
dealt with as if it were an industrial matter and 
the Commission constituted by the Govern
ment School Teachers Tribunal established 
under Division I of Part I I A is of the opinion 
that the objects of this Act would be furthered 
if the matter were dealt with as if it were an 
industrial matter". 

(c) The matter before the Tribunal in this case was 
one regulated under conditions of employment 
prescribed by or under the Education Act 
1928. 

(d) The M inister for Education did not agree that 
it was desirable for the matter to be dealt with 
as if it were an industrial matter and therefore 
the matter was not within the jurisdiction of 
the Tribunal under section 78(I)(a)(i) of the 
Act. 

(e) A consideration of section 78(1 )(a)(i) and 
78( I )(a)(ii) and the Act as a whole does not 
reveal an intention on the part of the Parlia
ment to use the phrase "industrial matter" in 
section 78(1 )(a)(i) in any other than its defined 
sense. Rather, it is clear that the Parliament 
went to great pains to delineate the jurisdic
tion of the Tribunal and deliberately excluded 
matters regulated under the Education Act 
1928 except by agreement. The definition of 
"industrial matter" in section 7 of the Act is a 
very detailed one and displays a considered 
approach to the matters the Tribunal is to have 
jurisdiction to deal with. Further, that "in
dustrial matter" is separately defined in sec
tion 7 in relation to teachers is demonstrative 
of Parliament's considered approach to the 
jurisdiction ofthe Tribunal. It is clear from a 
reading of the Act that the most significant 
application of the definition throughout the 
Act is, and was intended to be, its application 
in Section 78(1 )(a)(i). 

(t) Ifit is held that Section 78(1 )(a)(ii) seizes the 
Tribunal ofthe jurisdiction to inquire into and 
deal with matters under the Education Act 
Regulations then the part of the definition of 
"industrial matters" commencing "does not 
include ... " is of no effect. The maxim of statu
tory interpretation that the Parliament is taken 
to do nothing in vain is thereby offended. 

(g) The generality of the wording of 
Section 78(1 )(a)(ii) should not be read to seize 
the Tribunal ofajurisdiction which is specifi
cally proscribed by Section 78(1 )(a)(i). 

2. The Government School Teachers Tribunal erred in 
law and in fact in holding that the treatment received 
by TAFE lecturers the subject of the Application 
constituted an inequity arising out ofthe application 
of the Act and the Regulations in that the matter the 
subject of the proceedings neither concerned the in
terpretation nor application of any Act or Regula
tion governing the service of teachers. 
Accordingly, the Appellant (Respondent) seeks or
ders that: 

(a) the Appeal be allowed; 
(b) the decision of the Tribunal be quashed; and 
(c) the Application in No. TCR 11 of 1993 bc 

dismissed." 
What was before the Tribunal was a claim by the respondent, 

the State School Teachers' Union of Western Australia (lnc) 
(hereinafter referred to as "the SSTU"), that a Government 
Department, formerly known as DEVET, but now known as 
the WA Department ofTraining, having agreed with th~ SSTU 
to offer, and, in fact, having offered a permanent appomtment 
retrospective of I January 1993 to all temporary full-time and 
fractional time lecturers in technical institutions, subject to 
application being made and certain criteria being ~atisfied. 
then, contrary to the agreement, refused to appomt those 
persons who did apply. In fact, as the Tribunal found, there 
were 122 temporary and fractional time lecturers who applied 
for the positions. 

The matter before the Tribunal was expressed by the Tribunal 
as follows (see page 7 (AB»-

"Pursuant to section 78(I){a)(ii) of the Industrial Rela
tions Act, 1979 the Applicant union claims that an unfair 
application of the Education Act 1928 has occurred 
wherein the Respondent employer has refused to honour 
an agreement reached in 1993 between the State School 
Teachers Union ofW.A. (Inc) and the W.A. Departmcnt 
of Training (formerly D.E.V.E.T.) concerning the con
version of temporary lecturers to permanency. The Ap
plicant union seeks an Order that the agreement reached 
in 1993 be honoured. 
The Respondent employer submits that the ~ov.e~m~nt 
School Teachers Tribunal does not have the JUflsdlctlOn 
to make the Order as sought by the Applicant union and 
alternatively denies and objects to the claim." 
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REASONS FOR DECISION 

I now wish to canvas briefly the reasons for decision ofthe 
Tribunal (see pages 7-29 (AB», which dealt with submissions 
as to jurisdiction and also as to the merits of the matter. 

The Tribunal found that it had jurisdiction to enquire into 
and determine this matter, because jurisdiction was conferred 
on it so to do by s.7 and by s.78 of the Act. The Tribunal 
relied on reasons given in matter No T 9 of 1993 (SSTU v 
Minister for Education 74 WAIG 2847). 

Further, the Tribunal found that the matter did involve the 
application of the Education Act 1928 (hereinafter referred to 
as "the Education Act") or Education Act Regulations 1960 
(hereinafter referred to as "the Education Act Regulations") 
because the Chief Executive Officer of DEVET (as it then 
was) in offering temporary teachers permanency was acting 
pursuant to a power conferred by the Act or Regulations. 

The Tribunal then referred to s.7(2) of the Education Act 
which provides that the Minister may appoint teachers and 
employees, other than officers, of the Department. 

The Tribunal referred, too, to s.28 ofthe Education Act and 
the Education Act Regulations made thereunder. 

The Tribunal also referred to regulations 245, 246 and 247 
of the Education Act Regulations which it held gave authority 
to the Chief Executive Officer to appoint full-time staff. 

Regulations 101 and 102 of the Education Act Regulations 
were held not to apply to vitiate this position because the 
position of lecturer is not a "promotional position" as that is 
defined in the Education Act Regulations. 

The Tribunal also held the lecturers to be teachers because 
"teachers" and "teaching staff' are so defined in s.3(1) of the 
Education Act and persons appointed to the teaching staff of 
technical institutions are not excluded. 

The Tribunal also referred to regulations 59, 60, 61 and 62 
of the Education Act Regulations which regulate the criteria 
for appointment as a teacher. Regulation 62( 1). in particular. 
provides as follows-

"( 1) A person may be appointed to the department as a 
teacher-

(a) on a temporary basis, which may be

(i) for a fixed term; or 

(ii) at the discretion of the chief executive 
officer; or 

(b) on a permanent basis which may be on proba
tion." 

Regulation 62(6) was of some significance, and that provides 
as follows-

"(6) Notwithstanding subregulations (I) to (5) a 
person may be appointed as a teacher in a permanent ca
pacity if the position to which he is appointed is a posi
tion established for the purposes of Part X." 

The Tribunal held that it matters not that the applicants hold 
temporary appointments because of regulation 62(6), which I 
have set out in full above. 

The Tribunal then concluded that there would seem to be 
ample authority for appointments of the type the subject of 
these proceedings under the Regulations. 

I should add, too, that the Tribunal found that no good reason 
had been demonstrated for not appointing to permanent staff 
the successful applicants. However, it also found that the 
treatment received by them had been patently unfair and 
constituted "an inequity arising out of the application of the 
Act and Regulations which should be remedied". 

CONCLUSIONS 

No decision as to the interpretation ofs.78(I)(a) of the Act 
has been made by the Full Bench or by the Industrial Appeal 
Court. 

Jurisdiction is conferred by s. 78( I) upon the Tribunal in 
relation to a matter such as this. S. 78(1 )(a), which is that part 
of s.78 which applies, reads as follows-

"(I) Subject to Division 3 of Part 11 and subsection (4) 
of this section, the Tribunal has exclusive jurisdic
tiorr-

(a) to enquire into and deal with--
(i) any industrial matter relating to a 

teacher, a group of teachers or teachers 
generally; and 

(ii) any matter concerning the interpretation 
or application of any Act or regulation 
governing the service of a teacher, a 
group of teachers or teachers generally 
or concerning any inequity arising out 
of the application of any such Act or 
regUlation;" 

The Tribunal, therefore. has exclusive jurisdiction to enquire 
into and deal with the matters prescribed by s. 78(1 )(a). 

The phrase "industrial matter", which appears in s.78(1 )(a)O) 
of the Act. is defined in relation to a "teacher" in s.7 of the 
Act. That definition reads as follows- . 

" "industrial matter". in relation to a person who is a 
teacher as defined in section 73A and is employed under 
the Education Act 1928, means, subject to section 7C;-

(a) salaries or ranges of salaries, including the 
incremental steps therein; 

(b) allowances for additional responsibility or 
additional duty; 

(c) allowances for disabilities and reimbursement 
of expenses; 

(d) circumstances in which allowances are to be 
payable and conditions of service to apply in 
lieu of payment of an allowance; 

(e) Deleted 

(f) any matter relating to the privileges, rights. or 
duties of any organization or association or 
any officer or member thereof in or in respect 
of any industry; 

(g) the implementation of an agreement between 
an organization of employees and an employer 
under which the employer agrees to collect 
subscriptions to the organization, 

but does not include any matter regulated under condi
tions of employment prescribed by or under the Educa
tion Act 1928 unless an organization of employees and 
an employer agree that it is desirable for the matter to be 
dealt with as ifit were an industrial matter and the Com
mission constituted by the Government School Teachers 
Tribunal established under Division 1 of Part HA is of 
the opinion that the objects of this Act would be furthered 
if the matter were dealt with as if it were an industrial 

. matter; 
and also does not include-

(h) compUlsion to join an organization of employ
ees to obtain or hold employment; 

(i) preference of employment at the time of, or 
during, employment by reason of being or not 
being a member of an organization of employ
ees; 

(j) non-employment by reason of being or not 
being a member of an organization of employ
ees; or 

(k) any matter relating to the matters described in 
paragraph (h), (i) or 0);" 

It is to.be noted that that definition does not include a number 
of designated matters, to which I will not refer here. However, 
relevantly, the definition does not include any matter regulated 
under conditions of employment prescribed by or under the 
Education Act unless an organisation of employees and an 
employer agree that it is desirable for the matter to be dealt 
with as an "industrial matter". That is quite plain. 
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One should approach the interpretation ofs.78(1)(a) in the 
manner prescribed in Grey v Pearson (1857) 6 HLC 61 at 106; 
10 ER 1216 at 1234 per Lord Wensleydale-

H ••• in construing wills and indeed statutes, and all writ
ten instruments, the grammatical and ordinary sense of 
the words is to be adhered to, unless that would lead to 
some absurdity, or some repugnance or inconsistency with 
the rest ofthe instrument, in which case the grammatical 
and ordinary sense of the words may be modified, so as 
to avoid absurdity and inconsistency, but no farther." 

(See also AEEFEU v Minister for Health 71 WAIG 2253 
(IAC». 

I propose to first look at the grammatical and ordinary sense 
ofthe words ofs.78(1 )(a) of the Act. Further, one must read 
s. 78( I) in the context of the section, and, indeed, ofthe Act as 
a whole, and I propose to do so (see K and S Lake City 
Freighters Pty Ltd v Gordon and Gotch Ltd (1985) 60 ALR 
509 at 514 per Mason J, and the cases referred to therein). 

It was not in dispute before us that the lecturers concerned 
were teachers as "teacher" is defined in s.3 of the Education 
Act and s.73A ofthe Act. 

A construction which would promote the objects of the Act 
is to be preferred if there is more than one construction 
available (see 8.18 of the interpretation Act 1984 (as 
amended». 

Further, one can have recourse to extrinsic material, 
including Second Reading Speeches, to confirm that the 
meaning of a provision is the ordinary meaning conveyed by 
the text ofthe provision taking into account its context in the 
written law and the purpose or object underlying the written 
law; or to determine the meaning of the provision when the 
provision is ambiguous or obscure; or the ordinary meaning 
conveyed by the text of the provision taking into account its 
context in the written law and the purpose or object underlying 
the written law ifit leads to a result that is manifestly absurd 
or is unreasonable (see s.19 ofthe Interpretation Act 1984 (as 
amended). 

Further, the Full Bench is required, in determining whether 
any consideration should be given to any material ofthat type, 
or in considering the weight to be given to such material, to 
have regard to any relevant matters, as well as to the desirability 
of persons being able to rely on the ordinal"j meaning conveyed 
by the text ofthe provision, taking into account its context in 
the written law and the purpose or object underlying the written 
law, and the need to avoid prolonging legal or other 
proceedings without that compensating advantage. 

We were taken to the Government School Teachers Tribunal 
Act 1969 and to Second Reading Speeches relating to the 
introduction of the Act as a Bill by way, in part, at least, of 
such material. 

We were invited to attach significance to the definition of 
"industrial matter" as it applies to teachers, and as I have set it 
out above, by Mr Cock (of Counsel), on behalf ofthe appellant. 
Mr Drake-Brockman (of Counsel), on behalf ofthe respondent, 
also took us to that definition. 

As to the definition of "industrial matter", that must be 
approached on the basis that the definition has that meaning 
throughout the Act unless the contrary intention appears (see 
Duperouzel v Cameron [1973] WAR 181 per BurtCJ and 
Simpson v Nominal Defendant (1976) j 3 ALR 218 at 224). 

It was also submitted that s. 78( I )(a)(i) and s. 78( 1 )(a)(ii) of 
the Act have a history of being distinct and separate if one 
follows their predecessors through. That was 
Mr Drake-Brockman's submission. 

Mr Cock submitted that referral to predecessor legislation 
favoured the view he was advancing of the interpretation of 
s.78(1)(a), in relation to which he drew upon the maxim that 
Parliament is taken to do nothing in vain. 

Mr Drake-Brockman's submission was that whilst such a 
maxim was of little consequence in these days, its effect, if 
applied to s.78(1)(a){ii) was that ifs.78(1)(a)(ii) did not refer 
to the Education Act and Education Act Regulations then it 
was difficult to see what other Acts or Regulations governed 
the service of a teacher, a group of teachers or teachers 
generally. 

The point in issue under ground 1 was this. Based on the 
authorities, and on a proper interpretation ofs.78(1)(a)(i) and 
s.78(1)(a)(ii), there was no jurisdiction to enquire into and 
deal with this matter. That was because "industrial matter" as 
defined has significance according to the definition in the 
section. It was not, so far as I understood the submissions 
before us, submitted that jurisdiction was conferred by 
s.78(1)(a)(i) in this matter. However, the central submission, 
based on the authorities, was that because any matter regulated 
under conditions of employment prescribed by or under the 
Education Act is excluded from the definition of "industrial 
matter" as it refers to teachers, then that exclusion includes 
s. 78(1 )(a)(ii) from referring jurisdiction in relation to a matter 
such as this. That is a matter which was characterised at first 
instance as a matter arising under the Education Act and/or 
Education Act Regulations. 

I should add that the exclusion contained in the definition 
of "i~du~trial matter" for teachers does not apply if an 
orgamsatlOn of employees and an employer agree that it is 
desirable for the matter to be dealt with as if it were an 
"industrial matter". There was no such agreement here. 

As I understand the appellant's case, because of that 
exclusion, and because "industrial matter" means what it says 
then s.78(1)(a)(ii) could not properly be read as conferring 
any jurisdiction in relation to matters excluded from the 
definition of "industrial matter" for teachers «ie) matters 
arising under the Education Act and Education Act Regulations 
as those matters are prescribed in s.78(1)(a)(ii». 

I propose to apply to the words of s.78 their ordinary 
meaning. S.78, subject to certain exceptions, not material to 
this appeal, confers exclusive jurisdiction to enquire into and 
deal with, firstly, "any industrial matter relating to a teacher, a 
group ofteachers or teachers generally". Accordingly, unless 
the matter is one which is covered by the definition of 
"industrial matter" as defined, there is no jurisdiction, to 
paraphrase it, in relation to a matter regulated under conditions 
of employment prescribed by or under the Education Act 
without the prescribed agreement. 

The question is whether because that exclusion exists, the 
jurisdiction conferred by s.78 is such that there is no 
jurisdiction at all in relation to "any matter regulated under 
conditions of employment prescribed by or under the 
Education Act 1928" in the absence ofthe agreement referred 
to in the definition of "industrial matter" for teachers. 

That there is no such jurisdiction was decided in two 
authorities relied on by Mr Cock, namely SSTU v Minister 
for Education (No T 8 of 1986) 67 WAIG 1028 and SSTU v 
Minister for Education (No T 7 of 1989) 69 WAIG 2269. 
There are, however, two authorities which support the approach 
taken by the Tribunal in this matter. They are SSTU v Minister 
for Education (Nos T 4 and 5 of 1993) 73 WAIG 3362 (Cl CS) 
and SSTU v Minister for Education (No T 3 ofl993) 73 WAIG 
1133. 

Firstly, one must determine whether two separate heads of 
jurisdiction are conferred by s.78(1)(a)(i) and s.78(1 )(a)(ii) of 
the Act. In my opinion, there are two separate heads. The 
first depends on the definition of "industrial matter" as defined, 
there being no contrary intention to the application of that 
definition. The other head is identified by the very different 
subject matter described in s.78(1)(a)(ii) which depends on 
the existence of an Act or Acts and Regulations which govern 
the service of a teacher, a group of teachers or teachers 
generally. 

In my opinion, the word "and" which links s. 78( 1 )(a)(i) and 
s.78(1 )(a)(ii) links two alternatives. In other words, for there 
to be jurisdiction, either the type of matter described in 
s. 78(1 )(a){i) or the type of matter described in s. 78(1 )(a)(ii) 
must exist. Indeed, I do not think that it was submitted 
otherwise. In my opinion, to interpret the matter otherwise 
would be to fly in the face of the plain words of the sub-section. 

Further, I would hold that some significance should be 
attached to the use ofthe definition of "industrial matter" which 
covers a comparatively broad range of matters which do not 
emanate from the Education Act and Education Act 
Regulations. Accordingly, the word "and" must be read as 
disjunctive or one linking to alternatives (see Blackburn J in 
Re The Licensing Ordinance (1968) 13 FLR 143). 
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However, s. 78( I )(a)(ii) confers jurisdiction in a much more 
confined way. Firstly, jurisdiction exists to enquire into and 
deal with any matter concerning the interpretation of any Act 
or Regulations governing the service of a teacher, a group of 
teachers or teachers generally. 

The word "concerning", which limits the sort of matter, has 
been defined as "relating to; regarding; about" (see The 
Macquarie Dictionary). The word "interpretation" needs no 
fl,lrther definition. The word "application" means "the quality 
of being useable for a particular purpose or in a special way; 
relevance" (see The Macquarie Dictionary). "The bringing of 
a general or figurative statement to bear upon a particular case, 
or upon matters of practice" is the definition which is contained 
in The Shorter Oxford English Dictionary. "Govern" means 
"to serve as or constitute a law for" (see The Macquarie 
Dictionary). 

There is, therefore, one head of jurisdiction conferred by 
s.78(1 )(a)(ii). That is "any matter concerning the interpretation 
or application of any Act or regulation governing the service 
of a teacher, a group of teachers or teachers generally". Ifthe 
matter relates to the interpretation or the application of an Act 
or Regulation and the Actor Regulation governs ((ie) serves 
as a law or Regulation for teachers,etc), then the matter is 
within jurisdiction. 

Further, jurisdiction is conferred alternatively because of 
the use ofthe word "or" ifthere is an Act or Regulation which 
governs the service of a teacher, a group of teachers or teachers 
generally, and an inequity arises out of its application. So the 
Tribunal has jurisdiction to enquire into and deal with any 
matter concerning the interpretation or application of the Act 
or any matter which relates to the application of an Act or 
Regulation as described. An "inequity" is a lack of equity, it 
is unfairness. In particular, in the context of this Act, it is 
industrial unfairness. 

The question is whether the Education Act and Education 
Act Regulations are an Act or Regulation governing the service 
of a teacher, a group of teachers or teachers generally. 

The Education Act defines teachers in s.3 and empowers 
their appointment by the M inister under s. 7, which also enables 
the delegation of the power of transfer and promotion to the 
Chief Executive Officer. Parts VA and VI refer to teaching 
staff and their relationship with School Decision-Making 
Groups and Parents and Citizens Association. 

S.28 of the Education Act 1928 enables the Minister to make 
Regulations relating, in many respects, to the service of 
teachers (see s.28( I )( a) which relates to appointments. powers 
and duties, and 8.28(1 )(d) and s.28(1 )(dl) which relates to 
dismissal, for example). 

There is no doubt that the Education Act, although not solely 
devoted to governing the service of teachers, does do so and 
fits the description of such an Act as it is set out in s.78(1 )(a)(ii) 
of the Act. It is also the source of Regulations which plainly 
do the same. 

Under s.28 of the Education Act, the Minister of the day 
made Regulations known as the. Education Act Regulations 
1960. These Regulations plainly are Regulations governing 
the service ofteachers. The Tribunal enumerated a number of 
them. Part IV is directed solely to those ends. Other 
Regulations which do so are contained in Parts VI, VII, VIII, 
VillA, IX, X, XI, XIA and XIB. Read as a whole, the 
Regulations are plainly Regulations governing the service of 
teachers generally. 

Regulations 62 and 140 of the Education Act Regulations 
plainly applied in this particular case, as did Part X of the 
Education Act Regulations which relates to teachers in 
technical institutions as the teachers in this matter were. 

In my opinion, it would create an absurdity to say that matters 
concerning the interpretation or application ofthe Education 
Act or Education Act Regulations are excluded from the 
jurisdiction ofthe Tribunal because of their wide ranging effect 
and plain intent to govern the service of teachers generally. 
The ordinary words would identifY the Education Act and 
Education Act Regulations as being the sort of Act and 
Regulations which are referred to in s.78(1)(a)(ii) of the Act. 
Both would seem to be the main if not the sole instruments for 
the governing of teachers' services, and, indeed. we were led 
to no other Act or Regulations which might fit the description. 

Further. they raise questions which do not relate to wages. 
etc, or to a number of heads of jurisdiction which are referred 
to in the definition of "industrial matter" for teachers. The 
matters capable of being raised under the Education Act 
Regulations, and. indeed the Education Act, are, in most 
respects, different. 

Further, there is a specific provision for interpreting the Act 
or Regulations conferred on the Tribunal which has been 
created exclusively under this Act to enquire into and deal 
with such a matter. There is no other provision for 
interpretation of the Education Act or Education Act 
Regulations. Coupled with that. if the application of the Act 
involves the consideration of its appl ication to a set of facts. 
or, alternatively, the application of the Regulations to a set of 
facts, and given that these are sets of facts to which an Act or 
Regulations govern the service ofteachers which apply or are 
said not to apply, it is plain that the application of such an Act 
should be within the cognisance of a Tribunal created with 
exclusive jurisdiction in relation to matters which relate to the 
service of teachers. whether they are defined by "industrial 
matter" or defined under the Act. 

The legislation says, also, ifthere is any inequity which arises 
out of the application of such an Act or Regulations, then the 
Tribunal, especially constituted to deal with matters involving 
the service of teachers, has jurisdiction. If that were not so, 
then one would have to say that jurisdiction in matters other 
than those covered by the definition of "industrial matter" 
might fall within the jurisdiction of the Commission otherwise 
constituted, which would give rise to something of an 
inconsistency in the interpretation of a part of the Act which 
deals with the jurisdiction ofa Tribunal set up to deal with the 
service of teachers. It would deny the plain meaning of 
s.78(1)(a) of the Act, read in the context of the Act, and, in 
particular, Part IIA, Division I of the Act, to interpret s. 78( 1)( a) 
in any different way to which I am interpreting it. 
. If it were necessary to seek the assistance of Parliamentary 
debates to which we were taken, and to the Government School 
Teachers Arbitration and Appeal Act 1979, as well as 
amendments to this Act, then I would take the view that the 
previous statute and the record contained in Hansard 
demonstrate a division between matters set out in s. 78( I )(a)(i) 
and s. 78( I)(a)(ii), and I am persuaded by 
Mr Drake-Brockman's arguments in that regard. I am satisfied 
that the section, by its plain words, encompasses the Education 
Act and Education Act Regulations and the matters concerning 
them, as those matters are described in s.78(1)(a)(ii) in the 
section. I am, therefore, satisfied that jurisdiction existed by 
virtue of the section for the Tribunal to hear the matter, contrary 
to what ground I of the grounds of appeal alleges. 

Mr Cock submitted that, in any event, the matter was not 
one concerning any inequity arising out of the application of 
the Act or Regulations. In my opinion, the matter was one 
which plainly arose in the manner prescribed under 
s.78(1 )(a)(ii). 

. DEVET, having sought applications for permanent positions, 
and having undertaken to appoint those who met selection 
criteria, then refused to do so. That the selection process was 
well under way is evidenced by exhibits I and 3 (referred to at 
pages 17-18 and pages 20-24 (AB) where they are reproduced, 
at least in part, in the reasons for decision of the Tribunal). 

Having sought applications for permanent positions, and 
having unde~ken to appoint those who met the selection 
criteria, then having refused to do so, was the cause of an 
inequity, as the Tribunal found. That finding was not 
challenged before us. 

The Chief Executive Officer has a power to appoint staff 
under regulation 140, and, in addition, regulation 62 enables 
a person to be appointed to the Department as a temporary 
teacher, and a temporary teacher may be appointed in a 
permanent capacity if the position to which he or she is 
appointed is established for the purposes of Part X of the 
Education Act Regulations. Part X refers to technical 
institutions, and, as I have already observed, that is where 
these teachers were employed. 

It was not submitted to us that the Tribunal had erred in 
finding that there was an inequity. There plainly was. 

Mr Cock submitted that this matter arose from the agreement. 
That is the agreement between DEVET and the respondent. 
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In the beginning it did. However, the appellant's officers had 
embarked on a process under the Education Act Regulations 
and arising from a power given them under the Education Act 
Regulations to appoint temporary lecturers as permanent. Such 
a process had no other basis. 

An inequity arose because the appointments were not made 
and the process not completed for reasons which were unfair 
and inequitable. Plainly, this inequity arose out of the 
application ofthe Education Act Regulations and the part use 
of a power under them. In any event, the plain question ofthe 
application of the Education Act Regulations and how they 
were applied arose within the meaning of the first part of 
s.78(1)(a)(ii) of the Act. 

I am satisfied that the Tribunal did apply the right authorities 
to its determination of the matter. Those authorities which 
determined otherwise fell into error. I have considered all of 
the submissions and all of the material before us. The Tribunal 
did not err. The grounds of appeal, for the reasons I have set 
out above, are not made out. I would dismiss the appeal. 

COMMISSIONER BEECH: I have had the advantage of 
reading in draft form the Reasons for Decision of His Honour 
the President. I agree with him and do not wish to add anything. 

COMMISSIONER G1FFORD: I have read the Reasons for 
Decision in draft form of His Honour the President, and agree 
with them. I have nothing further to add. 

THE PRESIDENT: For those reasons, the appeal is 
dismissed. 

Order accordingly 
Appearances: Mr R E Cock (of Counsel) and with him 

Mr D J Matthews (of Counsel) on behalfofthe appellant. 
Mr A L Drake-Brockman (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
The Minister for Education 

(Appellant) 
and 

State School Teachers' Union of Western Australia (Inc) 
(Respondent) 

(No 1249 of 1994) 
BEFORE THE FULL BENCH 

15 March 1995. 
HIS HONOUR THE PRESIDENT P J SHARKEY 

COMMISSIONER A R BEECH 
COMMISSIONER R H G1FFORD 

Order. 
This matter having come on for hearing before the Full Bench 

on the 13th day of February 1995, and having heard Mr R E 
Cock (of Counsel) and with him Mr D J Matthews (of Counsel) 
on behalf of the appellant and Mr A L Drake-Brockman (of 
Counsel) on behalf of the respondent. and the Full Bench 
having reserved its decision on the matter, and reasons for 
decision being delivered on the 15th day of March 1995 
wherein it was found that the appeal should be dismissed, it is 
this day, the 15th day of March 1995, ordered that appeal No 
1249 of 1994 be and is hereby dismissed. 

By the Full Bench 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Minister for Education 

(Appellant) 
and 

State School Teacher's Union of West em Australia 
(Respondent) 

(No 1272 of 1994) 
BEFORE THE FULL BENCH 

31 March 1995. 
HIS HONOUR THE PRESIDENT P J SHARKEY 

CHIEF COMMISSIONER W S COLEMAN 
COMMISSIONER P E SCOTT 

Reasons for Decision. 
THE PRESIDENT: These are the joint reasons for decision 

of Col em an CC and myself. 
This is an appeal against the decision of the Government 

School Teachers Tribunal, a constituent authority of this 
Commission, made on 9 November 1994, to vary the Teachers 
(Public Sector Primary and Secondary Education) Award 1993 
(hereinafter referred to as "the award"). By that decision. the 
Government School Teachers Tribunal (hereinafter referred 
to as "the Tribunal") ordered (see page 4 of the appeal book 
(hereinafter referred to as "AB"»-

"THAT the Teachers (Public Sector Primary and Second
ary Education) Award I 993 as amended be further varied 
in accordance with the following schedule with effect on 
and from the 1st day of January 1995." 

Formal parts omitted, we set out hereunder clause 8, a new 
subclause ofthe award, which is the form the variation of the 
award took (see page 5 (AB»-
"(14) (a) Education Officer (District) Level 2 and Level 

3 limited tenure (appealable) positions shall be clas
sified as promotional positions. 

(b) An Education Officer (District) Level 2 and Level 3 
wishing to transfer at the end of a limited tenure (ap
pealable) appointment to another Level 4 or Level 5 
position covered by this Award shall be eligible to 
transfer to the level with the closest salary provided 
that he/she meets the criteria established for the po
sition sought. 

(c) An Education Officer (District) Level 2 and Level 3 
who reverts to a previous position at the end of a 
limited tenure (appealable) appointment shall revert 
to no less than Teacher Level 2.3 (Advanced Skills 
Teacher status)." 

The appellant, who was the respondent to the application at 
first instance, now appeals against that decision. 

The following are the grounds of appeal (see pages 2-3 
(AB»-

"\. The Government School Teachers Tribunal ("the 
Tribunal") erred in law and acted in excess of juris
diction in making Order T 12 of 1994 in that: 

(a) It failed to comply with the provisions ofGen
eral Order No t 457 of 1993. 

Particulars 
The Tribunal failed to comply with the Struc
tural Efficiency Principle which requires the 
Tribunal in making an amendment to an award 
to: 

(i) ensure any working patterns and ar
rangements created by the amendment 
enhance flexibility and the efficiency of 
the industry; and 

(ii) address any cases where the proposed 
award provisions discriminate against 
sections of the workforce. 

(b) It wrongly concluded the Appellant in requir
ing District Education Officers to regress to 
the level of appointment he or she occupied 
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prior to taking up the position of District Edu
cation Officer is contrary to the Structural Ef
ficiency Principle in a denial of merit and work 
value. 

2. The Tribunal erred in classifying the District Educa
tion Officer positions as promotional positions. 

3. The Tribunal erred in holding all positions, whether 
school based or non-school based positions are of 
similar work value and salary level. 

4. The Tribunal erred in failing to have regard to, or 
sufficient regard to evidence given that the respon
sibilities and functions of Level 2 and 3 District 

> Education Officer positions are different to Level 4 
or Level 5 school based positions. 

5. The Appellant seeks an Order that the decision of 
the Tribunal be quashed." 

The claim by the respondent, at first instance, the State 
School Teacher's Union of Western Australia (hereinafter 
referred to as "the SSTU"), was for a variation ofthe award in 
these terms (see page 6 (AB»-

"The positions of District Education Officer Level 2 and 
Level 3 shall be classified as promotional positions at 
Level 4. 

or 
A District Officer wishing to transfer to another position 
covered by this award shall transfer to the level with the 
closest salary, plus one increment. In any event, the Dis
trict Education Officer when transferring shall receive at 
least the salary and incremental date entitled to at the 
cessation of his/her term as an education officer." 

The applicant at first instance (now the respondent), the 
SSTU, sought to substantiate its claim for variation of the 
award, in accordance with the Structural Efficiency Principle. 
in the following terms (see page 7 (AB»-

"(a) [A]n emphasis of the wage principles is on career 
development and career paths. The position of the 
District Education Officers is the antithesis of that 
and the award variation if granted will remove this 
anomaly. 

(b) A clear parallel exists between the duties of a Dis
trict Education Officer and those of other school 
based positions at Level 4 and above. 

(c) District Education Officers are currently discrimi
nated against in that if they transfer to mainstream 
teaching voluntarily or otherwise, they are signifi
cantly disadvantaged. 

(d) The M inister has a responsibility to provide District 
Education Officers (who have gained their promo
tional positions through competitive merit selection) 
with enhanced flexibility and a skills related career 
path. 

(e) To achieve consistency within the application ofthe 
award provisions." 

BACKGROUND 
The background to this appeal was as follows. 
There are 29 districts recognised in the education system 

administered by the appellant's Education Department 
(hereinafter referred to as "the Department"). In each district 
there is a district office. That office is in the charge of the 
District Superintendent whose function is, as we understand 
it, to supervise the schools in that district. A number of other 
staff also work out ofthe district offices. Currently these staff 
include 28 District Education Officers. Generally the District 
Education Officer reports to the District Superintendent for 
the provision of what is termed education leadership in the 
district, and management of all the educational operations of 
the District Office. These officers are generally appointed for 
terms of office lasting between one and four years. Ifthere is 
an appointment for a period of more than two years, then such 
an appointment is appealable. The salary payable was that of 
an Education Officer Level 2 or 3 pursuant to the award. In 
other words, these are limited tenure positions. Before the 
award was varied, the following was the position. After the 
period of appointment ended, the District Education Officer 
reverted to the level of appointment which he or she occupied 

before taking up the position of District Education Officer. 
Alternatively, of course. a promotional position could be 
obtained on merit in the Education Officer structure or within 
the schools. 

The case for the SSTU was that a District Education Officer 
who did not achieve an appointment for another term or 
promotion to another position on merit was forced to take a 
retrograde step which was contrary to the Wage Fixing 
Principles and was inequitable. By such a restriction, persons 
who occupied the position of District Education Officer were 
denied a career path, were discouraged from developing skills, 
were disadvantaged by the level of insecurity involved. and 
were penalised by the employer's reliance on regulation 140 
of the Education Act Regulations 1960 (as amended). That 
regulation reads as follows--

"( I) Staff may be appointed to the Guidance Branch as 
follows--

(a) Senior Psychologists; 
(b) Senior Guidance Officers; 
(c) District Guidance Officers; 
(d) Guidance Officers; 
(e) Such other teachers or employees as the chief 

executive officer may determine. 
(2) In particular subject areas or in such other fields as 

the chief executive officer may determine, specialist 
staff may be appointed as follows--

(a) Principal Advisory Teachers; 
(b) Senior Advisory Teachers; 
(c) Senior Education Officers; 
(d) Advisory Teachers; 
(e) Education Officers; 
(f) Such other teachers or employees as the chief 

executive officer may determine. 

(5) Vacancies or new offices for education officers may 
be advertised outside the teaching service where in 
any case the chief executive officer considers such 
advertisement necessary. 

The respondent's (now the appellant) case was that the 
SSTU's application could not be justified in terms of the 
current structure of the award, and that to grant it would impose 
an unnecessary financial and administrative burden on the 
Department. 

In addition. there was no inequity because the existence of 
these positions enabled teachers to gain experience in the 
operation of a District Office and the role of administrator/ 
co-ordinator. 

There was opposition, too, from the respondent at first 
instance, on the basis that the application sought to "parallel" 
District Education Officer positions with teaching positions. 
which was at odds with the different roles, responsibilities 
and conditions of employment. 

It was also relevant that teachers knew that there was a 
limitation on tenure before they took up those appointments. 

Further. to accede to the claim would undercut the 
Department's policy of discouraging a build-up of staff with 
career paths in District Education Officer positions. Limited 
tenure District Education Officer positions, it was said, were 
a means of ensuring a tumover of staff in non-school positions. 

REASONS FOR DECISION OF THE TRIBUNAL 
The attention of the parties at first instance was drawn to the 

special case proceedings in July 1990 before the Tribunal 
(SSTU v Honourable Minister for Education 70 WAIG 3458) 
(hereinafter referred to as "the 1990 Case"), by the Tribunal. 

The Tribunal,-in its reasons for decision, observed that the 
Department's opposition to the claim was based on an opinion 
that there ought to be no "cross over" between positions within 
schools and positions outside schools. The Tribunal observed 
that this opposition was different from the position which the 
Department put to the Tribunal in the 1990 Case (op cit). In 
that case, broadbanding was implemented. the Tribunal said. 
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The Tribunal observed that that claim was jointly pursued 
by the SSTU and the Department pursuant to the Structural 
Efficiency Principle and the Work Value Principle. The 
Tribunal observed, too, that, in that case, the parties persuaded 
the Tribunal that broadbanding was a significant step forward 
in providing increased flexibility for the employer and 
enhanced opportunities for employees. The Tribunal made 
further observations. 

The parties had convinced the Tribunal that broadbanding 
was a significant step forward in both respects. The case for 
the employer had taken account of movement within the bands 
across school based and non-school based positions. 

The Tribunal took account ofthe following-
(I) There was evidence before the Tribunal in that case 

(the 1990 Case (op cit» that broadbanding of36 pro
motional positions into four bands would enable 
transfers without the necessity for retrogression. 

(2) There was evidence that this was an important im
provement in flexibility and would go a long way to 
ensuring that non-school based positions would be 
not allowed to become remote from the schools. 

(3) That broadbanding had taken place after a major job 
evaluation process (BIPERS) had been undertaken 
by consultants. 

(4) That the Tribunal had then noted that Education 
Officer positions had not been directly evaluated by 
the consultants, but that the employer had clearly 
acknowledged then that there was a recognition of 
work value in the monetary allowance attached to 
the position. 

(5) Although the Department described the District Edu
cation Officer positions as "pseudo promotional" 
they were in fact promotional positions. 

The Tribunal, in the application at first instance, went on to 
find as follows--

(I) The District Education Officer Levels 2 and 3 posi
tions were promotional positions based on the sal
ary levels, the documentation of responsibilities, the 
evidence of the leadership and management roles 
involved and the fact of a process of merit selection 
subject to challenge by appeal for the filling of the 
positions. 

(2) The promotional aspect and the direct 
inter-relationship with schools was a relevant con
sideration because the SSTU claim was that there 
was a value in the work which was "virtually repu
diated at the conclusion of a term of appointment by 
the reversion condition". 

(3) (a) That the Department was anxious to maintain 
its policy that there should be no career path 
in non-school based positions. 

(b) This was ensured by the limited tenure posi
tions. 

(4) (a) The condition of retrogression at the end of 
the limited term was in issue, and that 
amounted to a penalty for having obtained a 
non-school based position. 

(b) That that condition of retrogression acted to 
deny employees access by transfer to 
broadbanded positions of similar work value 
and salary levels. 

(c) That it amounted to a demarcation which was 
a restrictive work practice reducing the abil
ity ofthe employer to better utilise available 
skills. 

(d) In that the employer was effectively limiting 
the size of the pool from which it drew its tal
ent for school based positions, it was acting 
contrary to the Structural Efficiency Principle 
in denying merit and work value. 

The Tribunal applied s.26(2) of the Industrial Relations Act 
1979 (as amended) to the application, and observed that the 
answer in the matter lay in utilising broadbanding as it was 
intended to be used. Broadly put, the Tribunal concluded that, 
subject to certain criteria, District Education Officers Level 2 
and Level 3 should have access to Level 4 and Level 5 school 

based promotional positions at the completion of limited tenure 
(appealable) appointments. 

SUBMISSIONS, ISSUES AND CONCLUSIONS 
As Mr Drake-Brockman (of Counsel), who appeared for the 

respondent, submitted to us, this was an appeal against a 
discretionary decision. The principles for the Full Bench to 
observe in dealing with such a decision are set out in House v 
The King [1936] 55 CLR 499. Norbis v Norbis 65 ALR 12, 
and in a number of decisions of the Industrial Appeal Court of 
which the decision in Gromark Packaging v FMWU 73 WAIG 
220 (lAC) is an example. In particular, the Full Bench cannot 
substitute its decision for that of the Tribunal, unless the 
appellant establishes that the exercise of discretion miscarried 
as the authorities prescribe. 

As a matter oflaw, the Tribunal at first instance was required 
to take into account and indeed to comply with the Wage Fixing 
Principles (see RRIA v AMWSU and Others 73 WAIG 1993 
(lMJ1 

We were referred to the report ofthe most recent enunciation 
of these at 74 WAIG 198 at 200. At page 200 of that report, 
the Structural Efficiency Principle is set out. As is said there, 
that Principle "provides a framework through which it is 
intended that the parties to an award co-operate positively in a 
fundamental review of that award with a view to implementing 
measures to improve the efficiency of industry and provide 
employees with access to more varied, fulfilling and better 
paid jobs". A list which is not exhaustive of such measures 
then appears. Finally, the Principle states "Structural efficiency 
exercises should incorporate all past work value 
considerations". 

Ms Pritchard (of Counsel), who appeared for the appellant, 
submitted to us that the Tribunal had failed in its decision to 
comply with a number of requirements of the Structural 
Efficiency Principle. 

Firstly, one of the measures to be implemented is to ensure 
that working patterns and arrangements enhance flexibility 
and the efficiency of industry. 

The case for the appellant was that in giving District 
Education Officers the substantive level of that position on 
completing their term, a serious limitation was imposed on 
the flexibility ofthe Department's organisational structure and 
a flexibility as it affected employees. In turn, this, it was 
submitted, would lead to inefficiency. 

We were taken to the evidence of Mr Kenneth William 
Booth, the relieving Superintendent in the Balga education 
district, and a former Education Officer. His evidence was 
that a significant number of teachers are not aware of these 
positions. His evidence also was that the Department's view 
was that the career structure was by necessity based around 
school promotional structures and that the non-school positions 
need to be a flexible sort of resource that the Department can 
use at various points of need (see pages 52-53 (AB». More 
specifically, he gave evidence that career paths are flexible 
and if people wish to follow a non-school career, then there 
are many opportunities in that area. As far as flexibility was 
concerned, he pointed to the fact that Education Officer 
positions were advertised, stayed around for some years, and 
then disappeared in response to particular needs which the 
Department has from time to time. There was some reference 
in his evidence, too, to 420 other Education Officer positions. 

In terms of flexibility, it was submitted that the whole system 
was slowing down in terms of the vacancies which turned up. 
Thus, if a District Education Officer could return to a higher 
substantive position, then other teachers who had worked their 
way up through "the regular progression" of salary increments 
would be then placed in competition with former District 
Education Officers at the higher level. (That was Mr Booth's 
evidence (see page 67 (AB»). This would, therefore, it was 
submitted, cause inflexibility for teachers who remained in 
the structure. 

Emphasis was laid in submissions for the appellant on there 
being a career structure for teachers. It is noteworthy too, that 
exhibit A, a letter of appointment of a District Education 
Officer (see page 77 (AB» notes that the appointment is to be 
reviewed annually, and that at the end of the third year (if the 
appointment extends that far) the candidate is placed on the 
unattached list. 



850 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

Next, there was reference to the fact that District Education 
Officers deliberately take a position outside the structure «ie) 
the school based structure). The claim, therefore, it was 
submitted, ignored the existing career structure. In fact, the 
system was flexible, so the submission went, because it suited 
the Department's need, because it gave all teachers access to 
applications for the position of District Education Officer, and, 
because the positions were oflimited tenure, there was such a 
turnover in the positions that all teachers could apply for them. 
In fact, this claim was an attempt by a small group ofteachers 
who had voluntarily taken up positions outside the school 
based career structure to shore-up the advantages which they 
had gained in doing that, in terms of salary and experience. 

On the other hand, on Mr Brian Nicholas Devereux's 
evidence, as we observe, there was a problem in attracting 
candidates to the District Education Officer positions. 
Mr Drake-Brockman linked that in submissions to the problem 
the subject of the application at first instance. 

In fact, the Tribunal, by its order, made the award more 
flexible and efficient. It was submitted that it would free up 
the system to allow persons to transfer back and forth. There 
was no evidence, it was submitted, that any financial burden 
would be imposed as a result of the decision at first instance. 

It was not disputed before us, and the Tribunal found, that 
broadbanding, to which this application was linked, was a 
significant step forward in increasing flexibility for the 
employer and enhanced opportunity for employees. 

Further, the Tribunal found that the restriction upon transfer 
amounted to a penalty attached to having obtained a non-school 
based position. This, the Tribunal found, denied employees 
access by transfer to broadbanded positions of similar work 
value and salary levels. This restriction also amounted to a 
demarcation which was a restrictive work practice reducing 
the ability ofthe employer to better utilise available skills. 

The employer, therefore, effectively limited the size of the 
pool from which it drew its talent for school based positions. 

There is no doubt that persons who elect to seek appointment 
to District Education Officer positions are penalised in terms 
of returning to a school based service ifthey do so. Certainly 
they may be promoted. Certainly they may advance in the 
District Education Officer range, but that is limited. If a District 
Education Officer is not promoted in the school structure and 
does not advance in the District Education Officer range, they 
return to a $20,000 salary loss and a career retardation. 

Next, the District Education Officer positions come and go. 
That was the evidence. 

Further, the system is school career based and persons who 
become District Education Officers are prevented from gaining 
credit for their experience within the school career based 
system when they return to schools, notwithstanding the 
evidence ofMr Devereux and Mr Booth of the quality oftheir 
apposite experience as District Education Officers. 

It is quite plain that the flexibility under the award could not 
have been enhanced by the situation which obtained before 
this decision of the Tribunal. 

The pool of persons on whom the Department could draw 
at appropriate levels was restricted and there was a restriction 
upon the use of available skills at an appropriate level. 

Indeed, the circulation of persons with District Education 
Officer experience back to a level of some equivalence to the 
District Education Officer level would seem to us to promote 
efficiency and flexibility. There was no cogent evidence 
otherwise, and even given that it was contrary to a school career 
based policy (which was not justified in this case), as the 
Tribunal found, the numbers involved are few (28) and it would 
seem most unlikely that all or most of those return at any given 
time to the school system. 

Further, the existence of the District Education Officer 
positions is not widely known. It is quite clear that the policy 
restricted flexibility and denied or could deny the school system 
experienced teachers coming in at a level where their 
experience as District Education Officers could be used. 
Accordingly, there was no evidence either of any inefficiency 
or inflexibility on that score. There was certainly no evidence 
to support a finding of any financial burden occasioned by 
acceding to the SSTU application. What the Tribunal found 
was very much open to it to find. 

Next, there were submissions that the decision was 
discriminatory. The Structural Efficiency Principle includes 
reference to a measure "addressing any cases where award 
provisions discriminate against sections of the workforce". 
Ms Pritchard submitted that there was evidence of the 
likelihood of discrimination against teachers in the system. 
There was no likelihood of discrimination against District 
Education Officers by preserving the status quo, because there 
was evidence that persons holding those positions had obtained 
other District Education Officer positions or been promoted 
in the teaching structure itself. There was, however, no 
evidence that that result was inevitable for a District Education 
Officer at the end of the tenure of that position. 

Even though there was financial detriment and other loss 
which might arise when a person reverted to hislher substantive 
position, this potential for detriment does not lead to 
discrimination. 

Indeed, there was evidence that persons obtained other 
District Education Officer positions or were promoted in the 
teaching structure itself. Accordingly, there was no proof of 
detriment. 

In any event, since occupants of District Education Officer 
positions deliberately and voluntarily applied for District 
Education Officer positions, they could not claim 
discrimination. 

There were a number of other submissions. These were the 
extra knowledge and experience gave them a competitive edge 
when they returned to the school structure in seeking more 
senior positions. The salary loss, too, on return, was a 
comparative loss by reference to the District Education Officer. 
There was a real prospect of discrimination because other 
Education Officers were not covered by the order made. 
District Education Officers get an advantage by this order over 
the 400 or so Education Officers. Further, other teachers who 
remain in the structure are discriminated against. Compared 
with them, District Education Officers can now return to 
teaching positions potentially on a higher salary than the one 
which they left when they went to the District Education Officer 
positions. There were no adverse discriminatory effects in 
the system before the award was varied. 

Mr Drake-Brockman submitted that what the Tribunal should 
be addressing are cases before it where award provisions 
discriminate against sections of the workforce, and, in this 
case, the award provisions discriminated against District 
Education Officers Classes 2 and 3. There was evidence of 
the likelihood of discrimination against them by virtue of the 
operation ofthe award in relation to that group or class. What 
they lost was their normal progression through the teaching 
ranks for some years. 

It was submitted that there was no explanation or evidence 
about what might happen to teachers or the other 400 odd 
Education Officers. 

Mr Drake-Brockman took us to page II (AB), where the 
'Tribunal found-

"It acts to deny these employees access by transfer to 
broad banded positions of similar work value and salary 
levels." 

We find as follows. Quite plainly there is discrimination 
against District Education Officers because they are treated 
differently in a school based structure from other persons in a 
school based structure, particularly when broadbanding was 
devised in 1990 to include persons in schools. They were 
given no credit for that experience. Within the structure of 
the award, they were deprived of the right to retain a level 
which they had achieved, and, indeed, penalised for applying 
for and obtaining District Education Officer positions. There 
is no evidence of any such penalty applying to persons who 
remain in the school based structure. The only disadvantage 
which they might suffer is that, from time to time, some of the 
28 District Education Officers might return at a level equivalent 
to their District Education Officer level. The numbers are not 
great and that disadvantage, if any, does not amount to 
discrimination compared to the discrimination currently 
affecting District Education Officers seeking to return to the 
school career structure. 

The question was whether there was discrimination in the 
award against the District Education Officers. There plainly 
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was. As to the other Education Officers, there was little or no 
evidence of the situation of Education Officers generally. The 
Tribunal was in no position to. say, on the evidence, that to 
make the order which it did would, on the merits, result in 
discrimination against the other Education Officers. There 
was certainly no evidence;: that their situation could be equated 
with that of District Education Officers or that they wc;:re being 
treated in any discriminatory manner because of the award. 

In our opinion, it was not evidence of a lack of discrimination 
that these persons willingly applied for District Education 
Officer positions, and, as we understand it, were stuck with 
the situation. 

The question was whether there was discrimination under 
the award and there was. 

Moreover, it is not a valid argument that because there was 
evidence that persons holding District Education Officer 
positions did not regress to their substantive positions, but 
were promoted within the school structure, the existing award 
structure was not discriminatory. The question was whether 
the award structure was discriminatory. The answer is that 
the structure, which, by its nature, penalised persons who took 
District Education Officer positions and not others who 
remained in the school structure, was plainly discriminatory. 

We also heard submissions from Ms Pritchard that the 
internal broadbanding exercise which occurred did not cover 
the District Education Officer positions; it was concerned with 
the relativities for teaching positions. There was no evaluation 
made of the work value of District Education Officers in 1990 
when the relativities for teachers were established, and they 
were quite separate from the teaching structure. 

It was submitted that at page 11 (AB) the Tribunal made a 
subjective evaluation of their work when it held that the 
restrictions on transferring back to higher substantive positions 
amounted to a demarcation which was a restrictive work 
practice reducing the ability of the employer to better utilise 
available skills. This conclusion, it was submitted, was 
contrary to the evidence before the Tribunal to the effect that 
ex-District Education Officers could apply for school based 
positions as for other Education Officer positions and were 
very competitive in those positions. Further, they accept the 
position knowing that it is for a limited period. 

The Tribunal had, therefore, failed to apply the third measure 
outlined in the Structural Efficiency Principle, that is the 
reference to creating appropriate relativities between the 
different categories of employees within the award, so the 
submission went. 

Mr Drake-Brockman submitted that the Tribunal had 
correctly found that the award structure, as it stood currently, 
denied employees access by transfer to a broadbanded position 
of similar work value and salary levels. There was evidence 
of similar salary levels and similar work value. In fact, so the 
submission went, the Tribunal was relying on the Structural 
Efficiency Principle and putting it into practice. This was 
because in 1990 the Tribunal was involved in a work value 
exercise and the Tribunal took it into account (see pages 9-J 0 
(AB». 

Further, it was submitted that the documents at pages 88-93 
(AB) were evidence of a valid link in work values between 
the various positions. 

In a letter of 13 July 1992 (see page 95 (AS», it is noted by 
the District Education Officers' Planning and Development 
Committee that substantive service of two years as an 
Education Officer Level 2 is already recognised as a 
pre-requisite for promotion to Principal, District High School 
Class 5 (Level 5) and that this equated with service as a 
Principal or Deputy Principal Level 4. 

The Salary Comparison Chart {see page 82 (AB» shows a 
similarity between the salaries ofteachers at Level 3, Education 
Officers at Level 2, teachers at Levels 4 and 5 and Education 
Officers at Level 3. 

The effect of the order was to permit people to go sideways 
but slightly up, Mr Drake-Srockman submitted. 

The decision of the Tribunal in the 1990 Case (op cit) noted 
that the parties had amalgamated, reduced in number, or 
broadbanded the multiplicity of salary tables and work related 
allowances into two principle tables. This was an exercise 

which the Tribunal regarded as acceptable per se in accordance 
with the Principles. 

The Tribunal also found that the proposals invoked the Work 
Value Principle and the Structural Efficiency Principle upon 
which the parties relied for what they proposed. The Tribunal 
noted, too, that the parties (who were the same parties) had 
created appropriate relativities between different categories 
of teacher positions within the award, having regard to the 
hierarchical structure of the total enterprise «ie) the Ministry 
of Education), 

The Tribunal held in the 1990 Case (op cit) at page 3459-

"Given a proper and acceptable set of relativities and a 
finding of a significant net addition to work value we 
decide it is proper to fix new rates of salary for the clas
sifications in the award." 

That finding cannot but refer to Table Il Education Officers 
Levels I, 2 and 3 because the findings relate to the 
classifications (without exception) in the award. The 
classifications in the award include the District Education 
Officers Levels 2 and 3. 

The Tribunal, too, made a finding based on that case that 
broadbanding be implemented to permit "crossover" between 
positions within schools and without. 

The Tribunal found that, on the evidence, the position of 
District Education Officer, the type of work carried out, the 
level of responsibility, the conditions attached, and the extent 
to which District Education Officers work, inter-relates with 
the work done in schools, and, indeed, was direct and closely 
inter-connected. There was certainly evidence ofthat to which 
we have referred to at pages 82-98 (AB). There was evidence 
of that also from Mr Devereux which was not contradicted. 
The only major reference to difference was that a District 
Education Officer might not have the same end of line 
responsibility as a Principal. Mr Devereux said in evidence, 
however, that the District Education Officer has a great deal 
of responsibility because of responsibility for all of the schools 
in a district, ail of their Principals, their teachers and 
communities in achieving industry policies (see pages 37-38 
(AB», the District Education Officer being responsible for 
the process of support in the systems (see also the evidence in 
answer to Dr Reeves at pages 38-40 (AB». 

The Tribunal in finding relativities was able to do so on the 
basis of the 1990 decision and on the basis of the evidence 
which showed a clear relationship, and, indeed similarity 
between the positions. The Tribunal did not ignore the need 
to maintain relativities with respect to the benchmark teaching 
position Level 3. The Tribunal found correctly and that ground 
is not made out. 

Next, Ms Pritchard submitted that the Tribunal erred in 
describing the position as promotional. She submitted that 
the word is to be given its natural and ordinary meaning as in 
s.80X ofthe Industrial Relations Act 1979 (as amended). In 
that section, "promotion" is defined as follows-

" "promotion" means movement from one office to 
another office which has a wage or salary and conditions 
of employment which when viewed as a whole are, in the 
opinion of a Board, superior to those which the former 
office had, and does not include reclassification of an 
office or redeployment under regulations referred to in 
section 94 of the Public Sector Management Act 1994;" 

However, that is not an apposite definition. In the Education 
Act Regulations 1960 (as amended) "promotion" is defined 
as follows (see regulation 4)-

" "promotion" means movement from one position to 
another position that has a salary and conditions of em
ployment that, when viewed as a whole, are, in the opin
ion of the Minister or the chief executive officer 
(whichever will effect the promotion), superior to those 
of the first position;" 

It is to be noted that a movement from one position to another 
is a promotion if, in the opinion of the Minister or Chief 
Executive Officer, it is. 

The only evidence was that this was a pseudo-promotional 
position because the occupants retain their substantive position 
on appointment. 
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We do not agree that these were not promotional positions 
as defined, merely because they were not for pennanent tenure. 
The definition in the Education Act Regulations 1960 (as 
amended) does not so define a promotional position. These 
positions were described as limited tenure appealable positions. 
The Tribunal found that the positions were promotional. The 
evidence was that the Chief Executive Officer implicitly, 
through the Departmental view, regarded them as 
pseudo-promotional «ie) not fonnally promotional). In the 
sense that they were positions of a higher level, because of 
salary levels, documentation of responsibilities on the evidence 
of the leadership and management roles involved, and the fact 
of a merit selection subject to challenge by appeal, the Tribunal 
found th~m to be promotional. De facto that was right. 

In our opinion, it matters not that these were not promotions 
in the strict sense; what the Tribunal was saying was that 
because there was this promotional aspect to the positions, 
and because there was a direct inter-relationship with schools, 
these were relevant considerations because there was a value 
on the work which was repudiated «ie) not recognised or given 
weight because of the retrogression in positions required at 
the end of a tenn as District Education Officer). That was 
obviously the case. 

In addition, for the reasons which we have set out, all the 
positions are of similar work value and salary level. 

Further, grounds 3 and 4 are not made out because the 
Tribunal actually found (and correctly) that the condition of 
retrogression at the end of the limited tenn District Education 
Officer appointment amounted to a penalty attached to having 
obtained a non-school based position. Further, the Tribunal 
found that that condition acted to deny those employees access 
by transfer to broadbanded positions of similar work value 
and salary levels. We have already observed that all of the 
classifications in the award, including these, were the subject 
of the broad banding process in 1990. 

To allow these crossovers was inherent, in this case, in the 
broadbanding process and enhanced flexibility. The work was 
similar and the salaries similar (see pages 82-83 (AB». The 
work values were similar (see pages 28 and 32, 36-38, 83-86 
and 88-93 (AB». 

We have already dealt with similarities in work on the 
evidence (see the evidence of Mr Malcolm James Craig and 
Mr Devereux, too). 

Grounds 3 and 4 are not made out. We have considered all 
of the submissions and all of the material. The Tribunal's 
findings which were appealed against in this matter were not 
erroneous. The Tribunal's discretion did not miscarry in any 
way referred to in House v The King (op cit). No ground of 
appeal is made out. We would dismiss the appeal. 

COMMISSIONER SCOTT: I have had the advantage of 
reading in draft fonn the reasons for decision of His Honour 
the President. I agree that the appeal be dismissed and have 
nothing to add. 

THE PRESIDENT: For those reasons, the appeal will be 
dismissed. 

Order accordingly 
Appearances: Ms J C Pritchard (of Counsel) by leave and 

with her Mr G Edwards on behalf of the appellant. 
Mr A L Drake-Brockman (of Counsel) by leave on behalf 

of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 

Minister for Education 

(Appellant) 

and 

State School Teacher's Union of Western Australia 

(Respondent) 

(No 1272 of 1994) 

BEFORE THE FULL BENCH 

31 March 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 

COMMISSIONER P E SCOTT 
Order. 

This matter having come on for hearing before the Full Bench 
on the 8th day of February 1995, and having heard Ms J C 
Pritchard (of Counsel) by leave and with her Mr G Edwards 
on behalf of the appellant and Mr A L Drake-Brockman (of 
Counsel) by leave on behalf of the respondent, and the Full 
Bench having reserved its decision on the matter, and reasons 
for decision being delivered on the 31 st day of March 1995 
wherein it was found that the appeal should be dismissed, it is 
this day, the 31 st day of March 1995, ordered that appeal No 
1272 of 1994 be and is hereby dismissed. 

By the Full Bench 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Education 
(Appellant) 

and 
State School Teachers' Union of Western Australia 

(Respondent) 
No 1274 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER P E SCOTT. 

17 March 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision of 
the Government School Teachers Tribunal (hereinafter referred 
to as "the Tribunal"), a constituent authority of the Commis
sion, made on 9 November 1994, whereby the Tribunal or
dered that the respondent accord no less than the same transfer 
rights to "Foundation Principals" at the completion of a lim
ited tenure appointment as apply to any other person appointed 
substantively to a comparable position. 

The background to the matter was this. There was a dispute 
between the parties over what have been tenned Foundation 
Principal positions at two new schools scheduled to open in 
1995. These were Warnbro Community School and BaJIajura 
Community School. 

The dispute is set out at page 133 of the appeal book (here
inafter referred to as "AB"):-

"The State School Teachers Union ofW.A. (Inc.) ('the 
SSTU') is in-dispute with the Minister for Education ('the 
respondent') over a decision to appoint persons to posi
tions designated 'Foundation Principals' at two new 
schools scheduled to open in 1995. 

The schools are Warnbro Community School and 
Ballajura Community School. 
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The SSTU claims that action of the respondent with 
respect to the positions is unfair in that the conditions to 
apply to these positions in terms of selection criteria, se
lection processes and conditions of employment such as 
tenure and transfer rights are discriminatory and inferior 
to the conditions of employment and rights applying to 
other Principals employed by the respondent. 

The SSTU seeks an order from the Government School 
Teachers Tribunal that the respondent's decision be over
turned and that the filling of these positions be subject to 
the same processes and conditions as apply elsewhere 
within the Education Department. 

The respondent denies that it has acted unfairly, ob
jects to the issue of the order sought and seeks an order 
for dismissal of the claim." 

In February I 994, the Education Department called for ex
pressions of interest in the positions of Principal at those two 
schools (see page 61 (AB)). The schools, as Ms Pritchard (of 
Counsel), who appeared for the appellant, conceded, were, in 
fact. high schools, and the positions were in many respects 
identical to any other position of Principal at a high school. 

It was submitted, however, that the positions were some
what different. The differences accorded with the special na
ture of the schools' names and objectives in relation to the 
involvement ofthe local community. This was because it was 
considered of particular importance that the appointees to the 
positions be able to relate to the requirements of the commu
nity around the particular school. Therefore, the selection 
criteria were modified from those which usually would apply 
to a High School Principal at a level 6 position (see the selec
tion criteria at pages 76-77 (AB)). This was said to be most 
evidenced by the weight to be given to criterion lOin the se
lection process. I shall have something to say about this and 
the evidence related to it later in these reasons. 

The Department's expressed intention was that they develop 
schools with an emphasis on interrelationship with the com
munity which they serve so far as school organisation and 
management was concerned. Part of this concept involves 
staff being chosen through a special appointment process with 
the Principals to be involved fundamentally in this. However, 
the selection criteria for Principals was modified from those 
which usually apply to a Secondary High School Principal in 
about three respects (see pages 71-77 (AB». 

In April 1994, the Department informed the State School 
Teachers' Union of Western Australia (hereinafter referred to 
as "the SSTU") that it intended to fill the positions of "Foun
dation Principal" shortly; that an additional selection crite
rion seeking a statement of philosophy and vision for the 
schools had been added to the usual criteria; that the positions 
were to be advertised on a limited tenure renewable basis for 
five years subject to satisfactory performance reviews linked 
to salary increments; and that the Department intended to make 
application to the Tribunal for inclusion ofthis position in the 
Teachers (Public Sector Primary and Secondary Education) 
Award 1993. 

A job description form was sent to every person who ex
pressed an interest in the positions (see page 71 (AB»). 

The positions were filled and were announced as having 
been filled on 28 June 1994. The positions were filled by a 
merit selection process. 

An attack was made on the creation oflimited tenure posi
tions by the SSTU. In particular, the transfer rights, or rather 
the limited nature ofthem, came under attack. 

At the end of five years occupation of these positions, the 
holder could transfer out of the position, but could only return 
to the substantive position which that person held before tak
ing up any of these two positions. In other words, they could 
not transfer to another level 6 position, even though these 
positions are level 6 positions, presumably if that were not 
the substantive position they held before they took either of 
these positions. 

The main findings of the Tribunal appear at page 10 (AB). 
Firstly, the Tribunal found that the complaints of unfairness, 
because of the limited tenure of the position, the additional 
selection criteria or annual performance reviews, were not 
made out. 

However, the Tribunal did find that the transfer rights at
tached to the Foundation Principals' positions were inferior 
and were therefore unfair. This was because:-

(I) The positions had been advertised. 
(2) The positions were promotional. 
(3) The positions were filled by merit selection and 

would have annual performance reviews applied 
during the term of employment. 

As a result, the Tribunal found that, at the end of the five 
year appointment, the occupant would no longer be accorded 
the status of a level 6 position, but would revert to the actual 
substantive position held prior to the appointment. That this 
was a condition of the appointment, the Tribunal found to be 
unfair (see page 10 (AB»). 

The Chairperson, Cawley C, said:-
"Put simply, if the appointees to the positions of Foun

dation Principal have sufficiently meritoriously dis
charged the duties of a Level 6 Principal for some five 
years, on what meritorious basis could the employer jus
tify a reversion of status for such an employee? It may be 
that experience suggests that appointees to limited ten
ure positions, in fact, largely do not "revert" because of 
other opportunities which may arise. But, this prospect 
should not be accepted as a sufficient reason which could 
outweigh the case made out that an inequity exists for 
these appointees." 

The Chairperson then concluded "that the Tribunal should 
intervene to remedy this inequity by establishing the same 
rights for Foundation Principals at the conclusion oftheir ap
pointments as exist for other Level 6 Principals". 

In the end, the Tribunal made this order, formal parts omit
ted, on 9 November 1994 (see page 3 (AB»:-

"THAT the respondent accord no less than the same 
transfer rights to 'Foundation Principals' at the comple
tion ofa limited tenure appointment as apply to any other 
person appointed substantively to a comparable position." 

It is against this decision that the appellant appeals on the 
following grounds (see page 2 (AB»:-

"I. The Government School Teachers Tribunal ("the 
Tribunal") erred in that it wrongly concluded: 

(a) The transfer rights attached to the Level 6 
Foundation Principal's positions (''the posi
tions") were unfair in that the incumbents of 
the positions knew prior to applying for the 
positions they were required to revert to their 
actual substantive position held prior to ap
pointment; and 

(b) The Foundation Principal's positions are pro
motional. 

2. The Tribunal erred in that it failed to hold that where 
an appointment is made under Regulation 1 02DC( I ) 
of the Education Act Regulations for a fixed term 
and the teacher appointed is not re-appointed at the 
completion ofthe contract to a position of principal 
of a secondary school, the teacher is required to re
vert to his or her substantive level held prior to ap
pointment. 

3. The Tribunal failed to hold that any appointment to 
these positions were for a fixed term and all rights 
afforded to hold a Level 6 position ceased on 
effiuxion of the appointment. 

4. The Tribunal failed to hold it was an express term of 
the appointment to the positions that each appointee 
will not be able to use their Level 6 status in seeking 
transfer, unless the appointees already had this sta
tus prior to appointment. 

5. The Appellant seeks an Order that the decision of 
the Tribunal be quashed." 

CONCLUSIONS 
A number of submissions were put to the Full Bench, all of 

which I have considered carefully. I do not propose to refer to 
each and every submission in detail, since these reasons en
compass views which I have, having heard such submissions. 
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The decision in this matter was a discretionary decision, as 
such a decision is defiil€,:d in Norbis v Norbis 65 ALR 12. 
The Tribunalliad to decide whether there was an inequity aris
ing from the application of the Education Act J 928 (hereinaf
ter referred to as "the Education Act") or Education Act 
Regulations 1960 (hereinafter referred to as "the Education 
Act Regulations"), and this required a value judgment. 

Because of the reasons for judgment in House v The King 
55 CLR 499, and in cases such as Gromark Packaging v 
FMWU 73 WAIG 220 (lAC), the Full Bench cannot substi
tute its decision for that of the Tribunal, unless the Tribunal's 
discretion has miscarried in its exercise. House v The King 
(op cit) and Norbis v Norbis (op cit) describe the manner in 
which the exercise of discretion can miscarry. 

This was a claim of inequity arising from the application of 
the Education Act Regulations. The claim was not limited to 
the restriction upon the right of transfer at the end of tenure of 
the position of Principal, Community High School Ballajura 
or Warnbro « ie) after a five year tenure). 

Jurisdiction existed (and it was not in issue that it did not 
exist), but it existed by virtue ofs.78( I )(a)(ii) ofthe Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

The appointment was accepted by both parties before us as 
having been made under regulation 1 02DC( I a) of the Educa
tion Act Regulations. That regulation prescribes that:-

"An appointment to a position of principal of a sec
ondary school to take effect on or after I January 1986 
may be made for such term not exceeding 5 years as is 
specified in the instrument ofappointinent." 

As Counsel for the appellant submitted, jurisdiction arose 
under s.78(1 )(a)(ii) of the Act only ifthere were an inequity 
arising out ofthe Education Act or the Education Act Regula
tions. In this case, the regulation concerned was, as I have 
said, regulation 102DC ofthe Education Act Regulations. 

The Tribunal found that there was such an inequity. The 
Tribunal's finding was that the transfer rights attached to the 
position were inferior and thereby unfair. Inferior means in
ferior to the rights conferred on level 6 Principals who were 
not the subject of the same restriction on right of transfer. 

Ms Pritchard, who appeared for the appellant, submitted 
that an inequity, that is unfairness, arose because a person was 
treated differently from others. In my opinion, inequity means 
industrial unfairness, and a person may be so unfairly treated 
and found to be so treated because of the nature of the treat
ment without recourse to comparisons. There may not be a 
fair go all around (see the description of industrial unfairness 
in relation to unfair dismissals in Miles and Others tla 
Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC». 

In this case, unfairness by comparison was a correct way of 
judging whether an inequity had occurred. On the evidence 
(see pages 54-56 (AB), in particular, Mr Christopher Michael 
Bothams' evidence, and the circulars and job descriptions at 
pages 62-103 (AB», it is quite plain that the two new schools 
are Senior High Schools for all intents and purposes, and that 
the Foundation Principal Positions are level 6 Senior High 
School Principal positions with some extra emphasis in their 
duty statements (see Item 10, in particular). 

The appellant's own witness, Mr Christopher Michael 
Bothams, said in evidence that criterion 10 of the job descrip
tion is the only criterion different from other level 6 positions 
(see page 54 (AB». He said, too, that the vision and plan for 
a school is needed in any position of Principal, but it is more 
implicit in other positions than these positions where, as I 
understood his evidence, he said it to be explicit (see page 53 
(AB». 

Accordingly, it was very much open to use other level 6 
Senior High School Principals by way of comparison to see if 
the treatment accorded applicants for these two positions was 
different. 

There was certainly insufficient evidence of the treatment 
of persons in other limited tenure positions, and, even if that 
were not so, their situations were, on the evidence, not prop
erly comparable to the two subject positions or equatable to 
level 6 Senior High School Principals to all significant in
tents and purposes. 

It was part of the appellant's case that all the applicants had 
notice of the difference in conditions attaching to these posi
tions. The job description form showed this. In addition, 
anyone from a lower position could apply for such a position 
and be selected according to merit. 

Further, it was submitted that there was no evidence from 
the successful applicants that they thought that the conditions 
were unfair. That was so; there was no such evidence. 

Next, it was submitted that there was evidence from 
Mr Bothams, the Acting Manager ofthe selection unit for the 
respondent at first instance (the appellant in these proceed
ings), that whilst he would be disappointed in a limited tenure 
position if he had to revert to a previous substantive salary, he 
knew what the conditions were before he went there. Some 
emphasis was laid on this evidence. However, in 
cross-examination Mr Bothams admitted that the reversion to 
a person's substantive level would be "a significant disadvan
tage" (see page 53 (AB». There was no evidence but that in 
fact that was the case, and, indeed, on an objective view of the 
material before the Tribunal, it was open to the Tribunal to 
reach that conclusion. 

There was no error in comparing the transfer rights of these 
two level 6 positions to other level 6 positions which did not 
have a restriction on transfer rights. This comparison was, on 
the evidence, and all the material, the most apposite and fair 
in the circumstances. 

The evidence was clear that in having no option but to re
vert to their substantive positions, persons in the two subject 
positions would suffer a great disadvantage, and, in fact, would 
be unfairly treated. It matters not that there was no evidence 
that the incumbents of these positions themselves regarded 
the situation as unfair. 

In addition, it does not matter that they were well aware of 
the restriction on transfers at the end of their tenure of the 
positions before they applied for and obtained these positions. 

It was necessary for the Tribunal to decide whether there 
was inequity arising from the application of the Education 
Act Regulations. That inequity could be determined from a 
consideration of all of the evidence, including Mr Bothams' 
evidence to which I have just referred. Mr Bothams also gave 
evidence that, as a matter of practice, persons in limited ten
ure positions did not often return to their substantive posi
tions. The appellant relied on that evidence. In my opinion, 
that persons might not return to their substantive positions 
from other limited tenure positions was not of much relevance 
in this case. 

There was no evidence that there was any restriction in rela
tion to other limited tenure positions, nor oftheir comparabil
ity in respect to these positions. 

In this case, there was a prohibition upon transferring to a 
level 6 position (unless it were one substantive position) at 
the conclusion ofthe five year tenure ofthe level 6 Commu
nity High School Principal positions. That was what was 
judged unfair. It was correctly judged unfair. 

Further, I do not agree that the Tribunal's decision could be 
said to be productive of unfairness because persons wishing 
to apply for the job might be put off from applying by the 
restriction on transfer. The Tribunal decided that the restric
tion was unfair, and accordingly should not have been a con
dition attaching to the position. Unless it is found to have 
erred, that was an end to the matter. It is the Tribunal's duty 
within its jurisdiction to so decide. 

There was a submission for the appellant that the position 
was promotional. It was submitted by Ms Pritchard that this 
was not a "promotion" as that is defined in the amendment to 
regulation 4 of the Education Act Regulations. That defini
tion reads as follows:-

" "promotion" means movement from one position to 
another position that has a salary and conditions of em
ployment that, when viewed as a whole, are, in the opin
ion of the Minister or the chief executive officer 
(whichever will effect the promotion), superior to those 
of the first position." 

It was submitted that this was not a promotional position. 
Mr Tee (of Counsel), who appeared for the respondent, sub

mitted to us that the term was not used by the Tribunal as 
defined in the 0 Education Act Regulations. However, at 
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page 82 (AB), it is made clear that the circular calling for ex
pressions of interest advise that the positions would be filled 
by merit promotion so that there is some evidence and 
uncontroverted evidence that these were promotional posi
tions as defined. Indeed, the two incumbents were promoted 
(see page 52 (AB». 

In that respect then, the Tribunal did not err. Further, if the 
term "promotion" were used as a term of art than as reflecting 
the definition of promotion in the Education Act Regulations, 
it was accurately used insofar as it might be said the positions 
could be and were in this case filled by promotions. The evi
dence is clear that that was so. Further, even if they could not 
be so described, there was still sufficient evidence on which 
to find that the restriction on transfers was manifestly unfair. 

Some emphasis was placed on a perceived similarity be
tween these positions and acting positions. However, as 
Mr Tee submitted, there was no evidence of what occurred in 
relation to acting positions. In any event, if one took an act
ing position as being one in which one acted whilst someone 
was absent on leave, or pending the filling of the position by 
a proper process of selection once it had become vacant, then 
there is no comparison. Acting positions, as I have described 
them, are innately temporary. Here, however, a person occu
pies a level 6 Principal position for five years as a result of a 
merit selection process, which has also been described as pro
motional. Hislher fellow level 6 Principals do not have to 
revert, as I infer. They advance or transfer to an equivalent 
level. A person in these positions has no such right. He/she 
must revert after five years and be treated as ifhe/she were not 
a level 6 Principal. That is what the Tribunal found. Simi
larly, a fixed term contract, which was not the subject of evi
dence in this matter, is not at all comparable. There was no 
evidence that it forms part of a system such as this, but is 
merely a fixed term contract the person enters into in isolation 
from any cohesive system such as this. 

It was submitted, too, that the Structural Efficiency Princi
ple was complied with, because flexibility was achieved by 
the restriction on transfer in question, and further that it brought 
about multi-skilling. However, that submission was based on 
the existence of a five year limited tenure contract and did not 
at all explain why or how limitation on transfer advanced the 
concept of flexibility or of multi-skilling. 

I would also add that I see no requirement in the Education 
Act Regulations which requires the reversion of a teacher in 
this situation to hislher pre-appointment level. This is what 
ground 3 suggests. Nothing was advanced to persuade me 
that that ground was made out. A similar observation should 
be made in relation to ground 4. As to grounds I and 2, the 
reasons which I have set out above clearly explain that those 
grounds are not made out. 

I am satisfied that the Tribunal did not err in the exercise of 
its discretion, or in any other matter of fact or law alleged by 
the grounds of appeal herein. Indeed, it was very much open 
on what was before the Tribunal for it to find as it did, which 
finding I have summarised above. 

For those reasons, I would dismiss the appeal. 

COMMISSIONER BEECH: I have had the advantage of 
reading in draft form the Reasons for Decision of His Honour 
the President. I agree with him and do not wish to add any
thing. 

COMMISSIONER SCOTT: I have had the benefit of read
ing the draft reasons for decision of His Honour, the Presi
dent, and concur with him that jurisdiction existed and that 
the decision of the Tribunal was one which was open to it. 
For these reasons, I would also dismiss the appeal. 

In doing so, I would also like to note that in making its 
decision, the Tribunal considered the conditions applicable to 
"Foundation Principals", including limited tenure, selection 
criteria, selection processes, performance reviews and trans
fer rights. 

The Tribunal had before it witness evidence and various 
documents relating to these and other positions. The Tribu
nal assessed the equity ofthe conditions attached to the Foun
dation Principals' positions on a point by point basis, finding 
some conditions not to be unfair and not to be interfered with, 
but finding the transfer rights were "inferior and thereby un
fair" and that the conditions attached to the appointment made 

the reversion unfair. It decided that only in respect of the 
issue of transfer rights was a case made out to justify its inter
vention in the Education Department's decision. 

It did not consider the comparison with other positions in 
great detail but found that it "shOUld intervene to remedy this 
inequity by establishing the same rights for Foundation Prin
cipals at the conclusion of their appointments as exist for other 
Level 6 Principals." 

The other considerations which it does detail, are that, "the 
positions have been advertised, are promotional, have been 
filled by merit selection and will have annual performance 
reviews applied during their term of appointment" and finds 
that the condition of reversion is therefore unfair. 

Whether it is considering fairness by virtue of a comparison 
with other positions, or by virtue of the circumstances of the 
position itself, these are matters which were open for the Tri
bunal to consider, and it did so without there being any error 
offact or law established in its consideration. 

On the basis of the approach to be taken by the Full Bench 
in considering such an appeal, as set out by the Industrial 
Appeal Court in Gromark Packaging and FMWU (1983) 
73 WAIG 220, it was open for the Tribunal to find as it did. 
and whilst other outcomes may also have been open, it was 
for the Tribunal at first instance to exercise its discretion and, 
based on the material before it. come to a conclusion. Fur
ther, whilst a number of conclusions may have been open to 
it. the conclusion reached by the .Tribunal is not so unreason
able or unjust as to warrant interference by the Full Bench 
and accordingly I would dismiss the appeal. 

THE PRESIDENT: For those reasons, the appeal is dis
missed. 

Order accordingly 
Appearances: Ms J C Pritchard (of Counsel) on behalf of 

the appellant. 
Mr B L Tee (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Education 
(Appellant) 

and 
State School Teachers' Union of Western Australia 

(Respondent) 
No 1274 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER A R BEECH. 
COMMISSIONER P E SCOTT. 

17 March 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 10th day of February 1995, and having heard 
Ms J C Pritchard (of Counsel) on behalf of the appellant and 
Mr B L Tee (of Counsel) on behalf ofthe respondent, and the 
Full Bench having reserved its decision on the matter, and 
reasons for decision being delivered on the 17th day of March 
1995 wherein it was found that the appeal should be dismissed, 
it is this day, the 17th day of March 1995, ordered that appeal 
No 1274 of 1994 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 
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Appeals against decision 
Industrial Magistrate-

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRiAL RELATIONS ACT 1979 

Elizabeth Ducasse 
(Appellant) 

and 

Peter Aitken and Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 

(Respondents) 

(No 1032 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1039 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1040 of 1994) 

and 

Neil Robert Turner 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1206 of 1994) 

and 

Michael Alan Cooke 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1207 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1208 of 1994) 

and 

Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch 

(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1209 of 1994) 

and 

Elizabeth Ducasse 
(Appellant) 

and 

Peter Aitken 
(Respondent) 

(No 1215 of 1994) 

BEFORE THE FULL BENCH 

17 March 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 

COMMISSIONER R N GEORGE 

Reasons Jor Decision. 
THE PRESIDENT: These are appeals against various 

decisions of the Industrial Magistrate, in the Industrial Court 
at Perth, given on 28 September 1994 and 3 November 1994. 
The appeals are properly brought under s.84 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"). 

Some detailed explanation of decisions made and the appeals 
brought against them are required. 

There were a number of complaints brought in the Industrial 
Magistrate's Court at Perth by Elizabeth Ducasse, an Industrial 
Inspector appointed under the Act. The complaints were 
numbered 311-319 of 1993 inclusive. 

Upon hearing the complaints, the court dismissed complaints 
No 311-313 of 1993 inclusive, as well as complaints No 315 
and 317-319 of 1993 inclusive. Complaints No 314 and 316 
of 1993 were proven and penalties imposed. 

The complaints were made against Peter Aitken, 
Michael Alan Cooke, and Neil Robert Turner who were said 
to be agents of the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 
(hereinafter referred to as "the TWU"), and the TWU. In the 
case of Mr Aitken, the complaint was expressed in the 
following terms, namely that on 10 December 1993 at 
Spearwood he threatened that the free and lawful exercise of 
the occupation of Ronald James Crowe would be interfered 
with by reason of the fact that the said Ronald James Crowe 
was not a member of the TWU. The applicable section was 
s.96E(I)(b) of the Act (see complaint No 314 of 1993). The 
same complaint was made against him in complaint No 315 
of 1993 by reference to Ronald Leonard Crowe on the same 
date. The same complaint was made against him in complaint 
No 316 of 1993 in relation to 9 December 1993 at Spearwood, 
and in relation to one David Emmins. The same complaints 
were made against the TWU in relation to 9 and I 0 December 
1993 and in relation to the same persons referred to in the 
complaints against Mr Aitken in complaints No 317, 3 I 8 and 
319 of 1993. 

By appeal No 1032 of 1994 Ms Ducasse appeals against the 
dismissal of complaints No 315, 317, 318 and 319 of 1993. 

By appeal No 1039 of 1994 Mr Aitken appeals against the 
decision in complaint No 314 of 1993 that the complaint was 
proven. 

By appeal No 1040 of 1994 Mr Aitken appeals against the 
decision to convict him in complaint No 316 of 1993. 

By appeals No 1206 and 1207 of 1994 MrTurner and 
Mr Cooke appeal against the decision of the Industrial 
Magistrate not to order costs to be paid to them upon the 
dismissal of complaints No 311, 312 and 313 of 1993. 

By appeal No 1208 of 1994 Mr Aitken appeals against the 
decision of the Industrial Magistrate upon complaints No 314 
and 316 of 1993 against the order that fines imposed upon 
him be paid to Mr R J Crowe and Mr Emmins respectively 
and against the quantum of the fines imposed. He also appeals 
against the decision not to award him costs in respect of 
complaint No 3 I 5 of 1993. 

By appeal No 1209 of 1994 the TWU appeals against the 
decisions in complaints No 317, 318 and 319 of 1993 to decline 
to order Ms Ducasse to pay costs. 

By appeal No 1215 of 1994 Ms Ducasse appeals against 
the decision of His Worship in complaints No 314 and 316 of 
1993 not to order that costs be paid by Mr Aitken, but only in 
the event that ground I of appeals No 1206, 1207 and 1209 
of 1994 and ground 4 of appeal No 1208 of 1994 are 
successful. 
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By appeal No 1032 of 1994 there are also appeals against 
the failure to convict the defendant «ie) the second respondent 
in this appeal, namely the TWU). 

GROUNDS OF APPEAL 
The grounds of appeal in appeal No 1032 of 1994 allege 

that the leamed Magistrate erred in fact and in law in failing 
to convict the first respondent in complaint No 315 of 1993 in 
that he wrongly rejected the evidence given by Ronald Leonard 
Crowe in respect of the contents of a conversation Mr Crowe 
Snr had with the first respondent, Mr Peter Aitken, when that 
evidence was uncontradicted and not challenged in 
cross-examination by the first respondent's Counsel. In 
relation to complaint No 317 of 1993, it is alleged that the 
learned Magistrate erred in fact and in law in failing to convict 
the defendant «ie) the second respondent, the TWU) in that 
he failed to find that the first respondent at the material time 
acted as an agent of the second respondent and that the first 
respondent was acting within the scope of his authority. Similar 
grounds are alleged in relation to complaint No 318 of 1993 
and complaint No 319 of 1993. It is also alleged in relation to 
complaint No 318 of 1993 that the learned Industrial 
Magistrate erred in fact and in law in that he wrongly rejected 
the evidence given by Mr Crowe Snr in respect of the contents 
of a conversation Mr Crowe Snr had with the first respondent 
when that evidence was uncontradicted and not challenged in 
cross-examination by the second respondent's Counsel. 

In appeal No 1039 of 1994 it is alleged that the learned 
Magistrate erred in law in holding that the prosecution did not 
bear the onus to prove the element of the charge herein that 
the threat, the subject of the charge herein, was made by reason 
that the person, the subject ofthe said threat, was not a member 
of an organisation of employees. Grounds 2, 3 and 4 read as 
follows--

"2. The learned magistrate erred in fact or in law, or in 
fact and law in finding all elements of the charge 
herein proved when there is no, or no acceptable 
evidence that the appellant (defendant) threatened 
Ronald James Crowe in the manner the subject of 
the charge by reason that Ronald James Crowe was 
not a member ofthe state union, in that there was no 
evidence that the appellant (defendant): 

(a) Was an agent of the state Union; 
(b) Was an employee of the state union; 
(c) Had arranged to have Ronald James Crowe 

become a member of the state union; or 
(d) Had otherwise used words, or by action or 

implication, indicated in any manner that the 
threat the subject of the charge herein related 
to membership of the state union by Ronald 
James Crowe. 

3. The learned magistrate erred in fact or in law or in 
fact and law in finding that the appellant (defend
ant) did not discharge his onus in relation to proving 
that any threat made by him was not for the reason 
that the person, the subject of the said threat, was 
not a member of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch ("the state union") as there was 
evidence that the learned magistrate should have 
accepted that the appellant (defendant) was acting 
as agent for the Transport Workers' Union of Aus
tralia and not the state union. 

4. The learned magistrate erred in law in holding that 
section 96 ofthe Industrial Relations Act 1979 ("the 
state law") applied to regulate the recruitment of 
members of a union registered pursuant to the In
dustrial Relations Act 1988 (Commonwealth) ("the 
commonwealth law"), as the state law is to that ex
tent inconsistent with the commonwealth law and 
therefore the state law is invalid to the extent of this 
inconsistency. 

And the Appellant (defendant) seeks an order that the 
conviction be quashed." 

The grounds of appeal in appeal No 1040 of 1994, the appeal 
in relation to the decision in complaint No 316 of 1993, appear 
to be the same as the grounds in appeal No 1039 of 1994, but 
relate to Mr Emmins. 

The grounds of appeal in appeal No 1206 of 1994 are as 
follows--

"I. The learned magistrate erred in holding that he had 
no power to award costs to the appellant (defend
ant) by the operation of section 107 (s.1 07) of the 
Industrial Relations Act 1979 ("the Act") upon the 
dismissal of the said charge as: 

(a) s.107 prohibits costs orders only where the 
proceedings are instituted pursuant to a direc
tion made under the Act, and 

(b) these charges were not made by the complain
ant pursuant to any direction to her referred to 
in s.107. 

And the appellant (defendant) seeks an order that 
the matter be remitted to the learned magistrate to 
determine according to law." 

The grounds of appeal in appeal No 1207 of 1994 appear to 
be the same as the grounds in appeal No 1206 of 1994. 

The grounds of appeal in appeal No 1208 of 1994 are as 
follows-

"314 of 1994 (sic) 
I. The learned magistrate erred in law in ordering that 

the fine that the learned magistrate imposed on the 
appellant (defendant) of $750 ("the first fine") be 
paid to Ronald James Crowe ("the first order") when: 

(a) the learned magistrate had no power to make 
the first order, or 

(b) ifthe learned magistrate had the power to make 
the first order, the learned magistrate had no 
or no sufficient reason to make the first order 
as: 

(i) Ronald James Crowe suffered no loss 
due to the actions of the appellant (de
fendant) sufficient to justifY the first 
order, and 

(H) the first order would give Ronald James 
Crowe a windfall benefit that he had no 
claim to. 

2. The learned magistrate erred in law in imposing the 
first fine on the appellant (defendant) as the first fine 
was, in all the circumstances manifestly excessive 
as: 

(a) the appellant (defendant) had no previous 
record of any similar offence, 

(b) the learned magistrate found no aggravating 
circumstances in conduct of the appellant (de
fendant), and 

(c) the learned magistrate found that 
Ronald James Crowe suffered no detriment as 
a result ofthe actions ofthe appellant (defend
ant). 

Charge 315 of 1993 
4. The learned magistrate erred in holding that he had 

no power to award costs to the appellant (defend
ant) by the operation of section 107 (s.l 07) of the 
Industrial Relations Act 1979 ("the Act") upon the 
dismissal ofthe said charge as: 

(a) s.107 prohibits costs orders only where the 
proceedings are instituted pursuant to a direc
tion made under the Act, and 

(b) this charge was not made by the complainant 
pursuant to any direction to her referred to in 
s.107. 

Charge 316 of 1993 
5. The learned magistrate erred in law in ordering that 

the fine that the learned magistrate imposed on the 
appellant (defendant) of $750 ("the second fine") 
be paid to David Emmins ("the second order") when: 

(a) the learned magistrate had no power to make 
the second order, or 

(b) if the learned magistrate had the power to make 
the second order, the learned magistrate had 
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no or no sufficient reason to make the second 
order as: 

(i) David Emmins suffered no loss due to 
the actions of the appellant (defendant) 
sufficient to justifY the second order, and 

(ii) the second order would give 
David Emmins a windfall benefit that 
he had no claim to. 

6. The learned magistrate erred in law in imposing the 
second find on the appellant (defendant) as the sec
ond fine was, in all the circumstances manifestly 
excessive as: 

(a) the appellant (defendant) had no previous 
record of any similar offence, 

(b) the leamed magistrate found no aggravating 
circumstances in conduct ofthe appellant (de
fendant), and 

(c) the learned magistrate found that 
David Emmins suffered no detriment as a re
sult of the actions of the appellant (defend
ant). 

And the appellant (defendant) seeks orders that: 
Charge 314 of 1994: (sic) 
If the appellant (defendant) be otherwise convicted that 
the appellant (defendant) be fined $400.00. 
Charge 315 of 1994: (sic) 
That the matter be remitted to the magistrate to deter
mine according to law. 
Charge 316 of 1994: (sic) 
If the appellant (defendant) be otherwise convicted that 
the appellant (defendant) be fined $400.00." 

The grounds of appeal in appeal No 1209 of 1994 are the 
same as those in appeals No 1206 and 1207 of 1994. 

The grounds of appeal in appeal No 1215 of 1994 are as 
follows--

"The Learned Industrial Magistrate erred in fact and in 
law in failing to exercise his discretion to make an order 
for costs in favour of the Appellant in respect of charges 
314 and 316 of 1994 (sic) pursuant to section 151 of the 
Justices Act 1902. 
The Appellant seeks Orders that: 

( I) The decision of the Learned Industrial Mag
istrate that there be no order as to costs in fa
vour of the Complainant be quashed. 

(2) The matter be remitted to the Learned Indus
trial Magistrate for further hearing and deter
mination according to law." 

BACKGROUND 
The factual background to these matters was this. The 

respondent TWU was engaged in picketing at the Conaust 
Yard at Spearwood in the State of Western Australia, at least 
on 9 and 10 December 1993. 

The crux ofthe allegations was that on each occasion when 
Mr Ronald James Crowe, Mr Ronald Leonard Crowe and an 
employee ofMr Ronald Leonard Crowe drove trucks into the 
yard of Conaust in order to unload containers, they were told 
by Mr Aitken on 9 and I 0 D~ember 1993 ~hat they. were ~ot 
allowed to unload if they dId not have tIckets «le) umon 
tickets). It was alleged that Mr Aitken did so as an ~gent of 
the respondent TWU. I now turn to these matters ID some 
detail. 

The convictions were based on evidence from Mr Ronald 
James Crowe (see page 75 of the appeal book in appeals No 
1032, 1039 and 1040 ofl994 (hereinafter referred to as "AB"» 
that, on 10 December 1993, when he had taken a load to the 
Conaust Yard-

" ... Peter Aitken showed up and asked for a union ticket. 
I said, "No, I haven't got one," and then he says, "Well, 
you can't get loaded"." 
In cross-examination Mr Crowe Jnr said (see page 80 
(AB»-

"You say that Peter Aitken asked you for.a uni~n 
ticket and said you wouldn't get loaded WIthout It. 

Is that what the conversation was? IfI didn't have a 
ticket I wouldn't get loaded. Those were his exact 
words? Pretty much. How pretty much? Did he say 
something else? "No ticket, no getting loaded," vir
tually .. And that was a pretty accurate description of 
the situation wasn't it? Yes." 

He also gave evidence (see page 76 (AB» that five or ten 
minutes after this he saw his father roll up. He saw them have 
words and his father handed over a cheque. He did not hear 
what was said, but after his father handed over the cheque, 
Mr Aitken gave them a little card to fill out. They did so and 
he gave them a receipt. They were then loaded and left .. (The 
card was exhibit N). The cheque covered membershIp for 
both of them. 

His Worship accepted Mr Crowe Jnr'~ e~idence ~d found 
complaint No 3 14 of 1993 proven, convlctmg Mr Altken and 
the TWU. His Worship found that on 10 December 1993 
Mr Aitken threatened that the free and lawful exercise of the 
occupation of Mr Crowe Jnr would be interfered with. 
Mr Aitken was fined $750.00. 

Mr David James Emmins drove a truck as an employee of 
Mr Crowe Snr, also carting containers. On 10 December 1993, 
at Conaust, he arrived to have a container unloaded when he 
was met in the yard by Mr Peter Aitken who asked him if he 
were a member of the union. Mr Emmins said that he was 
not. Mr Aitken said to him "You won't get unloaded here 
with your container" (see page 60 (AB». He then took his 
load back to Spearwood. Mr Emmins said in evidence "And 
he said he was from the TWU, yeah, the union" (see page 60 
(AB». Later that day Mr Emmins came back with the load 
when the union representative had gone and unloaded. 

On 11 December 1993 he went to Kewdale rail yard to unload 
a container. He saw there Mr Aitken and told him "I am going 
to join the union". Mr Emmins then gave Mr Aitken a cheque 
which he had written out the night before (see exhibit C). 
However, he ceased to be a member in April 1994. 

His Worship accepted Mr Emmins' evidence, finding him 
to be a good witness. He found complaint No 316 of. 1993 
proven and convicted Mr Aitken, making the same findmg as 
he had in relation to the case with Mr Crowe Jnr. In both 
cases no evidence was adduced for the defendant, Mr Aitken. 
Similarly, in those complaints against the TWU no evidence 
was adduced for or on behalf of the TWU. 

Mr Ronald Leonard Crowe was a partner in the firm 
employing Mr Crowe Jnr. Mr Crowe Jnr was his son. 
Mr Emmins was also an employee of the firm. 

On 10 December 1993 Mr Crowe Snr went to the Conaust 
Yard to unload containers and pick up boxes. As was his 
son's evidence, too, he spoke to his son on the two-way on his 
way there and was told by his son that he could not "get 
unloaded". When he arrived, he was approached by Mr Aitken. 
Mr Crowe Snr said this in evidence (see pages 86-87 (AB»-

" ... he told us we weren't getting unloaded or loaded. He 
started telling us about joining the union and giving a 
couple of hundred dollars for each. Do you recall ex
actly what was said? Well, he just told us that we weren't 
going anywhere. Did he say why? Because we weren't 
members of the Transport Workers Union. I told him we 
didn't have to be ... Did you say anything else? No, I 
just told him, if that's the case, I would writ~ him out a 
cheque there for $4().....,$20 for myself and $20 for my 
son-so that we could get back into work again i~stead 
of having trucks laid up for $50 an hour. So why dId you 
write out the cheque? Well, ifI didn't write out the cheque, 
I couldn't get unloaded and couldn't proceed with the 
work. It was just blackmaiI." 

Mr Crowe Snr gave evidence identifYing exhibit 0 as the 
receipt ''from the TWU" for the subscriptions paid (see page 87 
(AB», together with his cheque. He signed a card also (see 
exhibit R). In cross-examination (~ pages ~4-~6 (~B» ~e 
repeated in essence what he had saId m exammation m chIef 
about these matters. In cross-examination about events 
afterwards, however, particularly his discussions with the 
Minister's advisor, Dr Blain, he was evasive and 
argumentative, as the transcript reveals. 

It was not put to him in cross-examination that his version 
of the events which occurred at the Conaust Yard was an 
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untruthful version. His Worship found him to be evasive and 
far from impressive during cross-examination, and also to be 
a calculating witness whose evidence was unreliable. He 
therefore did not accept Mr Crowe Sm's evidence of his 
conversation with Mr Aitken. He therefore found that 
complaint No 313 of 1993 was not proven and dismissed it. 

As to complaints No 317, 318 and 319 of 1993, these were 
complaints in the same terms as those involving Mr Aitken 
and were made against the TWU. However, they relied on the 
TWU being liable criminally for the acts ofMr Aitken as their 
agent in relation to the events involving Mr Crowe Snr. 
Mr Crowe Jnr and Mr Emmins. 

His Worship found that the defendant union was registered 
pursuant to the Act and was therefore "an organisation of 
employees", as that is defined in s.96E of the Act. His Worship 
found, too, which seems not to have been in dispute. that there 
is a Federal union with a similar name. His Worship canvassed 
five matters which the prosecution relied upon to prove those 
charges beyond reasonable doubt. His Worship found in 
relation to the identifying features on the receipts (see 
exhibits M and 0) that the initials "TWU" on the same could 
stand for either the defendant State organisation or the Federal 
organisation which is a "separate legal identity" (see pages 37 
and SO-S\ (AB»). The name of the Federal body is the 
Transport Workers Union of Australia, and the rules of the 
State union, the defendant. are evidence of that name. . 

His Worship also found that even though. the receipts were 
signed by Mr Aitken. there was nothing to clearly identify that 
they are the receipts of the defendant organisation. The 
application forms signed by the witnesses also bear the name 
of the Federal body. These are exhibits L, Nand R. It was 
also submitted that they were not in the form prescribed in the 
defendant's rules (see exhibit J). 

His Worship referred to rules 6 and 49(ii) and held that an 
application form in the style ofthe exhibit was consistent with 
Mr Aitken being an agent of the Federal union. 

In relation to the bank account documents, His Worship held 
that there was no evidence to indicate which organisation the 
account belonged to (see exhibit B). 

Next, he held that there was no evidence that Mr Aitken's 
authority enabled him to act as an agent to recruit members 
for the defendant. This he held was borne out by exhibit G2. 
He also held that there was no evidence that Mr Aitken had 
authority to sign documents on behalf ofthe defendant because 
of exhibit G2, and this was indicative of the fact that there 
was no evidence that he had authority to recruit members; 

There was evidence given by Mr Andrew James Hastie, an 
Industrial Inspector (see pages 5S-S6 (AB», that he went to 
"the Transport Workers Union office at Beaufort Street, to 
check the membership rol~ertain individuals on the State 
membership roll" on S July 1994. He had served a copy of a 
notice to produce union records upon the Secretary, and on 
S July 1994 he encountered the Secretary, Mr James 
McGiveron at the counter at 82 Beaufort Street, Perth. In 
evidence he said (see page S6 (AB»--

'" told him i would like to access the state membership 
roll of the Transport Workers Union to check if certain 
individuals were registered as members." 

Mr McGiveron instructed another person to "access" the 
State roll. On the computer screen Mr Hastie then saw the 
names ofMr Ronald Leonard Crowe and Mr David Emmins, 
but not the name of Mr Crowe Jnr. 

His Worship considered this evidence, and found that at no 
time did Mr Hastie refer to the defendant by its name. He 
concluded that, given the existence of the Federal body, which 
has a similar name, it is important that the defendant union be 
clearly identified. ImpJiedly, he found that it was not. As a 
result. the complaint was dismissed. 

In relation to the complaints against the union, reliance was 
placed on five matters to prove beyond reasonable doubt that 
Mr Aitken was acting as agent and within the·scope of his 
authority. These were-

(I) Receipts for amounts paid by way offees to the TWU. , 

(2) The fact that Mr Aitken signed receipts. 

(3) The fact that application forms for membership of 
the union by Mr Emmins and Mr Crowe Snr and Jnr 
refer to the "Transport Workers' Union of Australia". 

(4) Exhibit H, an authority to appear in the Commis
sion. 

(S) Mr Hastie, an Industrial Inspector's evidence as to 
membership of the union. Mr Hastie approached 
Mr McGiveron, the Secretary "of the union", and 
said he would like to access the State membership 
role of the TWU to check if certain individuals were 
registered as members. 

In no complaints was any evidence adduced on behalf of 
any of the respondents (defendants at first instance). 

. SUBMISSIONS, ISSUES AND CONCLUSIONS 
These complaints all alleged breaches of s.96E of the Act. 

By s.96E(I)(b) a person, including an organisation of 
employees, must not threaten that the free and lawful exercise 
of a second persons trade, profession or occupation will or 
may be interfered with, by reason of the circumstances that 
the second person or a third person is not a member of an 
organisation of employees. For an individual, a penalty of 
not less than $400.00 nor more than $SOOO.OO applies. 

An organisation of employees is defined in s.96A of the Act 
as follows-

" "organization of employees" means-
(a) an organization of employees, whether con

stituted, incorporated or registered under this 
Act or any other Act or under any Common
wealth Act and by whatever name called; 

(b) an industrial association of employees regis
tered under section 67; or 

(c) an association, society or other body that has 
applied to be constituted, incorporated or reg
istered as an organization of employees re
ferred to in paragraph (a)." 

By virtue of s.96G(2) ofthe Act, if an officer or member of 
an organisation of employees is guilty of an offence against 
section 96C, 96D or 96E, then the employee organisation is 
also guilty ofthat offence unless it is proved that all reasonable 
steps were taken by the employee organisation to prevent the 
commission by the employee organisation or its officers or 
members of offences against section 96C, 96D or 96E. 

S.961(3) of the Act reads as follows-
"(3) Where in any proceedings for an offence 
against section 96E all the relevant facts and circum
stances, other than the reason or intent of the action al
leged in the complaint, are proved, it lies on the defendant 
to prove that that action was not actuated by that reason 
or taken with that intent." 

These complaints alleged the commission of a criminal 
offence. 

The onus lay at all times upon the complainant, who was an 
Industrial Inspector, to prove all the elements ofthe offences 
beyond reasonable doubt. In the case of the complaints against 
the TWU (the State organisation), the complainant had to prove 
that an officer or member of the defendant. if the defendant 
was an employee organisation, was guilty of an offence under 
s.96E(IXb) of the Act. Once that was done, if it were done, 
then the Industrial Magistrate was required to find the 
defendant organisation guilty, unless the defendant. the State 
TWU, proved that all reasonable steps had been taken by the 
defendant, the State TWU, to prevent the commission by it or 
its officers or members of offences. That onus lay on the 
defendant, the State TWU, in that respect, on the balance of 
probabilities. 

The Industrial Magistrate found that Mr Aitken was a person 
who threatened Mr Crowe Jnr and Mr Emmins that the free 
and lawful exercise of their occupations would be interfered 
with, because Mr Aitken, the defendant. had said that the trucks 
would not be loaded or unloaded at theConaust Yard at 
Spearwood unless Mr Crowe JnT and Mr Emmins took out 
"union" membership .. This was based on evidence of 
conversations with Mr Aitken by Mr Crowe Jnr and 
Mr Emmins in which it was alleged that Mr Aitken said to 
them, on behalf allegedly of the defendant organisation, that 



860 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 w.A.I.G. 

they would not be able to load or unload their vehicles unless 
they took out membership of the defendant organisation. 

Mr Aitken was convicted because he was a person who was 
found to have committed the act complained of. It was quite 
plain, too, and not in dispute, that Mr Crowe lnr and 
Mr Emmins signed an application form and joined an 
organisation. His Worship, the Industrial Magistrate, found 
that it was the defendant organisation which these persons 
had joined. That finding is challenged upon this appeal. 

In the case of Mr Ronald Leonard Crowe (Mr Crowe Snr), 
the evidence was in similar terms, but His Worship did not 
accept Mr Crowe Snr's evidence because, having observed 
him in the witness box, he did not accept him as a credible 
witness. 

There were a number of issues raised by the grounds of 
appeal in this matter and the submissions relating to them. 
However, there are some other matters which I should mention. 
Firstly, the defendant, by its title, and this was not in dispute, 
is the State registered employee organisation. 

An "officer", in relation to an organisation registered under 
the Act, as it was accepted, was and is defined in s.7 of the Act 
as follows--

.. "officer" means a person who carries out, or whose 
duty is or includes the carrying out of, the whole or part 
of the functions of an office in an organization;" 
"Office" is defined in s.7 of the Act as follows--

" "office" in relation to an organization means-

(a) the office ofa member of the commit
tee of management ofthe organization; 

(b) the office of president, vice president, 
secretary, assistant secretary, or other 
executive office by whatever name 
called of the organization; 

(c) the office ofa person holding, whether 
as trustee or otherwise, property of the 
organization, or property in which the 
organization has any beneficial interest; 

(d) an office within the organization for the 
filling of which an election is conducted 
within the organization; and 

(e) any other office, all or any of the func
tions of which are declared by the Full 
Bench pursuant to section 68 to be those 
of an office in the organization, 

but does not include the office of any person who is 
an employee of the organization and who does not 
have a vote on the committee of management ofthe 
organization;" 

What a member is requires no definition. 

It should be observed that no evidence was called on behalf 
of any of the defendants on any of the complaints where a 
conviction was recorded. Further, these matters were heard 
together at first instance so that all of the evidence was adduced 
at the same time. I return now to those grounds and to the 
submissions relating to them. 

It was the appellant's case upon appeal No 1032 of 1994 
that the Industrial Magistrate had erred in declining to believe 
Mr Crowe Snr's evidence. This was because his material 
evidence as to the conversation with Mr Aitken was not 
challenged in cross-examination. It was not put to him that 
that evidence was not to be believed on that point. Accordingly, 
the rule in Browne v Dunn (1893) 6 LR 67 had not been 
complied with and His Worship erred in not accepting the 
evidence. 

MrCuomo (of Counsel), on this point. submitted, taking us 
to relevant parts of the transcript, that it was not necessary to 
cross-examine upon every particular aspect of the evidence. 
There was ample evidence upon which His Worship could 
find that Mr Crowe Snr was an evasive witness and therefore 
not to be believed. 

We were referred by both Counsel to Hunt J's statement of 
the rule in Allied Pastoral Holdings Pty Ltd Y Commissioner 
of Taxation [1983] 1 NSWLR 1 at 16-18 where Browne v 
Dunn (op cit) was considered by the court. There His Honour 

cited "Phipson on Evidence" 12th Edition (1976) where the 
learned authors said in paragraph 1593 at pages 657-658-

"As a rule a party should put to each of his opponent's 
witnesses, or in turn so much of his case as concerns that 
particular witness, or in which he had a share .... If he 
asks no questions he will in England, though not perhaps 
in Ireland, generally be taken to accept the witness's ac
count and he will not be allowed to attack it in his clos
ing speech, nor will he be allowed in that speech to put 
forward explanations where he has failed to cross-examine 
relevant witnesses on the point .... 
Where it is intended to suggest that the witness is not 
speaking the truth upon a particular point his attention 
must first be directed to the fact by cross-examination, so 
that he may have an opportunity of explanation; and this 
probably applies to all cases in which it is proposed to 
impeach the witness's credit .... Failure to cross-examine, 
however, will not always amount to an acceptance ofthe 
witness's testimony. e.g. if the witness has had notice to 
the contrary beforehand, or the story is itself of an in
credible or romancing character .... " 

Gibbs J, with whom Stephen J agreed, in Precision Plastics 
Ply LW v Demir [1975] 132 CLR 362 at 370-371 held-

"Ifit had been intended to suggest that she was not speak
ing the truth she should have been cross-examined on 
this matter so that she might have had an opportunity of 
explanation (cf. Browne v. Dunn (13», but she was not 
in fact cross-examined on her answer. The respondent's 
evidence that she intended to work until she reached the 
age of fifty-five was not inherently incredible ... In these 
circumstances, in my opinion, the jury, acting reasonably, 
were bound to accept the evidence, uncontradicted and 
unchallenged in cross-examination, that she had the 
present intention of working until she reached the age of 
fifty-five." 

Ms Smith (of Counsel), who appeared for Ms Ducasse, 
submitted that under the rule in Browne v Dunn (op cit), 
because no specific challenge had been made in 
cross-examination to Mr Crowe Snr's version of the 
conversation between Mr Aitken and himself at the Conaust 
Yard at Spearwood, his evidence ought to have been accepted. 
That conversation was evidence that Mr Aitken said that 
Mr Crowe's truck would not be unloaded unless he joined the 
TWU. It was not suggested to Mr Crowe Snr in 
cross-examination that he was being untruthful in relation to 
that evidence. However, Mr Cuomo did so suggest in his final 
address to the learned Industrial Magistrate. 

I have already referred to excerpts from Australian authorities 
which deal with Browne v Dunn (op cit). In Ellis v Wallsend 
District Hospital (989) 17 NSWLR 553 Samuels JA held that 
in Australia the rule in Browne v Dunn (op cit) is not a rule of 
law. It is, however, an important rule of practice. "Cross on 
Evidence", in the most recent Australian Edition of the work, 
describes the rule of Browne v Dunn (op cit) as an important 
rule of practice, which it is, and cites the dictum of Hunt J in 
Allied Pastoral Holdings Pty Ltd v Commissioner of Taxation 
(op cit) to which I have referred above. 

In Thomas v Van den Yssel [1976] 14 SASR 205 at 207 
!EO Bray CJ said-

"But these principles cannot, in my view, be applied with
out qualification to a challenge to the witness's credit 
generally, particularly the credit of a plaintiff in an action 
for damages for personal injuries in relation to his evi
dence about his symptoms and incapacities. Damages 
are always in issue. Such a plaintiff knows that the de
fendant will contend that his injuries do not deserve the 
sum which he himself has placed on them. And in many 
other cases the witness must know that the other side will 
contend that he is not telling the truth, and even in some 
cases that he is deliberately not telling the truth. I cannot 
assent to the proposition that counsel cannot argue or the 
court find that a witness is deliberately giving false evi
dence unless the witness is asked some such question as, 
"I put it to you that your evidence is false", or "I suggest 
that that is a deliberate lie" or the like. Indeed a success
ful objection might be taken to such questions as need
lessly offensive (Evidence Act. 1929, as amended, 
s.25(b)). 
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The rule in Browne v Dunn has much more force when 
applied to evidence relating to a particular fact or topic 
than when sought to be applied to the general credit of 
the witness, though even in the latter case the failure to 
cross-examine at all may, in appropriate circumstances, 
be taken as an acceptance of the general credit of the 
witness as well as the truth of his evidence on particular 
matters unless that evidence is patently absurd or incred
ible." 

Paraphrased in part, if a witness has not been cross-examined 
on a particular matter, the rule provides that that may be a 
very good reason for accepting that witnesses evidence, 
particularly if it is uncontradicted by other evidence. I say 
that, however, subject to what I have set out in the above 
authorities. 

In this case, Mr Crowe Snr was cross-examined about the 
events in the Conaust Yard. It was not, as I have said, put to 
him in cross-examination that he was not telling the truth, 
much less that he was deliberately not telling the truth in 
regards to that matter. 

As I understand Mr Cuomo's submission, Mr Crowe Snr 
should have been on notice that the truth of his evidence was 
in question because there had been a plea of not guilty by 
Mr Aitken and by the TWU. 

Mr Crowe Jnr corroborated all ofthe events which occurred 
in the yard to which Mr Crowe Snr referred, except one piece 
of conversation between Mr Aitken and Mr Crowe Snr to 
which Mr Crowe Snr referred to in evidence. 

The learned Industrial Magistrate found Mr Crowe Jnr to 
be a truthful witness. The learned Industrial Magistrate found 
correctly that Mr Crowe Jnr was unable to corroborate directly 
the evidence of Mr Crowe Snr as to the conversation which 
occurred between Mr Aitken and Mr Crowe Snr in the yard at 
Conaust. His Worship did not accept Mr Crowe Snr as a 
credible witness, and, therefore, did not accept his evidence 
as to the conversation with Mr Aitken to which Mr Crowe 
Snr referred in evidence. Hence, the learned Industrial 
Magistrate found there was insufficient evidence to convince 
him beyond reasonable doubt that there was a threat that the 
free and lawful exercise ofMr Crowe Snr's occupation would 
be interfered with. 

The submission was that the learned Industrial Magistrate 
erred in rejecting Mr Crowe Snr's evidence because of the 
rule in Browne v Dunn (op cit), and, in any event, that his 
evidence was corroborated by the truthful evidence of his son 
and should have been accepted. 

If a trial Judge's finding of fact depends to any substantial 
degree on the credibility of a witness, the findings must stand, 
unless it can be shown that the trial Judge has failed to use or 
has palpably misused his or her disadvantage or has acted on 
evidence which was inconsistent with facts incontrovertibly 
established by the evidence or which was glaringly improbable. 
Even in a case where it appears that a challenged finding of 
fact has, to a significant extent, been based on the trial Judge's 
observation of the demeanour of the witnesses, the appeal court 
cannot excuse itself from the task of weighing conflicting 
evidence and drawing its own inferences and conclusions. 

The Full Bench is not justified in a case like this in setting 
aside the finding of the trial Judge, unless the finding is vitiated 
by some error of principle or mistake or misapprehension of 
fact, or unless the effect ofthe overall evidence is such that it 
was not open to the Industrial Magistrate to find that Mr Crowe 
Snr was not a witness of the truth (see Devries and Another v 
Australian National Railways Commjssion and Another 
(HC-Fe) 112 ALR 641). 

The learned Industrial Magistrate found Mr Crowe Snr not 
to be a witness of the truth. Transcript of his cross-examination 
in relation to his communications with the office of the Minister 
for Labour Relations; Works; Services; Multicultural and 
Ethnic Affairs (as it then was) would not negate such a view. 

However, in all material evidence, Mr Crowe Snr was 
directly corroborated by a truthful witness, in all material 
evidence except the crucial conversation. In other words, it 
was open to His Worship to find that Mr Crowe Jnr had been 
the subject of a threat, that the free and lawful exercise of his 
occupation was threatened five to ten minutes before Mr Crowe 
Snr arrived at the Conaust Yard, and, in fact, the learned 

Industrial Magistrate did so find. He could have found that 
Mr Aitken and Mr Crowe Snr had words. "Having words" 
connotes a conversation with some heat in it. 

It was then clear on the evidence that a cheque was handed 
over to Mr Aitken by Mr Crowe Snr to pay for union fees for 
both the Messrs Crowe and that they were then both given 
cards and invoices by Mr Aitken. 

The first question is whether the rule in Browne v Dunn (op 
cit), as the authorities establish it to exist, applied and/or was 
breached. If Mr Crowe Snr's evidence should not have been 
accepted because he was not a credible witness, then the 
evidence was inherently improbable or incredible, and under 
the rule in Browne v Dunn (op cit) the Industrial Magistrate 
was entitled to reject it, notwithstanding that Mr Crowe Snr 
was not directly cross-examined as to the truth of his evidence. 
The learned Industrial Magistrate did so find, so that unless 
he erred in that respect he was entitled to reject the evidence. 

In my opinion, too, Mr Crowe Snr had to be on notice that 
his truthfulness was a matter in question by the very nature of 
the proceedings where there was a plea of not guilty, and given 
that his evidence of what occurred at the yard was crucial to 
proving the charge, the subject ofthe complaints (see Thomas 
v van den Yssel (op cit». 

Accordingly, I am satisfied that there was no breach of the 
rule in Browne v Dunn (op cit), and that the learned Industrial 
Magistrate was entitled to reject, even though it was 
uncontradicted, Mr Crowe Snr's evidence. 

The next question is whether it was sufficiently corroborated 
so that it might be said that the evidence should be accepted 
because it was corroborated by Mr Crowe Jnr, a witness 
correctly found to have been truthful. "Corroboration does 
not mean merely evidence which supports evidence of a 
complainant. It must also support that evidence in a material 
particular, and it must be evidence which itself implicates the 
accused, that is, shows Of tends to show guilt of the offence 
charged" (see R v Witham [I 962J Od R 49 at 53 per Hanger J). 

In this case, the Full Bench is entitled to draw its own 
inferences and conclusions from the primary facts, but there 
is no direct corroboration of the very core of the complaint 
herein, that is the evidence that Mr Aitken threatened that the 
free and lawful exercise of the occupation of Mr Crowe Snr 
would be interfered with in terms of the complaint made in 
this matter. It was not, as I have said, accepted by the learned 
Industrial Magistrate that the words said to have been spoken 
by Mr Aitken were spoken, and Mr Crowe Jnr did not hear 
them. 

Given the absence of direct corroboration, and the fact that 
the Industrial Magistrate found Mr Crowe Snr not to be a 
credible witness, he was entitled to find as he did. There was 
no misuse of the advantage which the learned Industrial 
Magistrate had because he was able to view the demeanour of 
the witness, and there was no basis on which the Full Bench is 
entitled to say that he erred. 

It follows, of course, that the TWU could not be found to be 
vicariously liable without the offence having first been proved 
as being committed by Mr Aitken. Those grounds of appeal 
fail. 

The next main issue on appeal was whether it had been 
proven beyond reasonable doubt, on the evidence, that the 
organisation which Mr Aitken was acting for was the defendant 
State organisation, or whether the organisation was the 
Federally registered body, the Transport Workers' Union. It 
was accepted in submissions that two such bodies existed. 

It was also not in dispute that there was a certificate issued 
under s.71 of the Act that the Western Australian branch of 
the Federal union was a counterpart Federal body in relation 
to the State organisation, the defendant, as Federal counterpart 
body is defined in s.71 of the Act (see page 318 (AB». Once 
such a certificate has issued, then the rules relating to the 
qualifications of members for membership and prescribing 
offices which shall exist within the branch are the same or are 
deemed to be the same (see s.71). 

Ms Smith submitted that, in fact, the union operated as one 
organisation in effect, and took us to the rules of the defendant 
(see page 287 (AB) et seq) to establish that. Rule 5 prescribes 
the membership form to be filled in by applicants for 
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membership of the "branch" We) the branch of the Federal 
organisation). Rule 6 provides-

"6. ADMISSION 
Subject to Rule 39, every candidate for admission to 
membership ofthe branch shall sign the application form 
as set out in Rule 5, which shall be forwarded to the Sec
retary of the Branch. 
Such applicant for admission shall become a member of 
the Branch immediately upon signing the said applica
tion form whether an entrance fee has been paid or not, 
unless at the next general meeting of the Branch. to which 
the application is submitted, objection is taken of his ad
mission; in the event of objection being taken to his ad
mission. the applicant shall only be admitted upon a 
majority of the members assembled at such meeting vot
ing in favour of the admission of the application. 
Any person who shall sign an application form in the 
form set out in Rule 5 save that the said application form 
shall refer to the ''Transport Workers' Union of Australia" 
instead of "Transport Workers' Union of Australia, In
dustrial Union of Workers, Western Australian Branch" 
shall be deemed to comply with the provisions of this 
rule insofar as such rule, required the signing by a candi
date ofthe form set in Rule 5. 
Any person who has signed an application form in the 
form set out in Rule 5, save that the said aplication form 
shall have referred to the "Transport Workers' Union of 
Australia" instead of "Transport Workers' Union of Aus
tralia, Industrial Union of Workers. Western Australian 
Branch" shall be deemed to have complied with the pro
visions of this rule, insofar as such rule required the sign
ing by a candidate ofthe form set out in Rule 5." 

That makes it clear, however, the branch as defined is also 
the defendant organisation (see rule 48 where the definition 
of "branch" is as follows)-

" "Branch" means the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Austral
ian Branch, the organisation registered pursuant to the 
Industrial Relations Act 1979, (as amended)." 

What occurred was that all applicant's completed an 
application form headed "TWU". Mr Cuomo submitted that 
this was not indicative in any way as to which organisation 
was joined. 

Ms Smith referred us to the rules which approved this 
application as one capable of leading to membership of the 
State organisation, even though it had as its heading the name 
of the Federal organisation. Further, she took us to the evidence 
of Mr Hastie, the Industrial Inspector who went to the offices 
of the State organisation, also the offices of the Federal 
organisation, and sought permission from the Secretary to 
inspect the State roll. There he found the names ofMr Crowe 
Snr and Mr Emmins. He did not find the name of Mr Crowe 
Jnr. However, in my opinion, that was unequivocal, 
uncontradicted and unchallenged evidence that the 
organisation which Mr Aitken required them to join, and which 
they did join and were registered as members of, was the 
defendant State organisation. On that evidence, too, the 
Industrial Magistrate was entitled to draw an inference that it 
was the same organisation in relation to which Mr Aitken was 
referring when he required Mr Crowe Jnr to join a union, 
otherwise he would not be loaded or unloaded. His Worship 
was entitled to so find beyond reasonable doubt. 

I should observe that it was not argued before us that what 
Mr Aitken said, ifhe said it, was not evidence of an offence as 
alleged. Indeed, it could not have been so argued (see s.96I(3) 
of the Act). 

I now turn to the question of vicarious liability. Certainly, I 
agree, as Mr Cuomo submitted, that s.96E of the Act would 
seem to prescribe for vicarious liability of an employee 
organisation. Hence, it is quite plain that once an officer or 
member is guilty of an offence, then the employee organisation 
must prove that it took all reasonable steps to prevent the 
commission of the offence by the organisation, its officers or 
members. 

In this case, there was no evidence that Mr Aitken was an 
officer as defined or a member. There was direct evidence 
that he purported to act as an agent and his acts were ratified 

. 
implicitly by the defendant organisation, according 
membership to Mr Crowe Snr and Mr Emmins as a result of 
his acts. 

It was Mr Crowe Jnr's evidence that he had joined the same 
organisation. However, the Act does not prescribe liability 
for an act of another person, unless it is committed by an officer 
or member. There was no evidence that Mr Aitken was either. 
Accordingly, His Worship did not err in finding the TWU not 
guilty. 

For all ofthose reasons, all ofthe appeals by the defendants 
in appeals No 1039 and 1040 of 1994 and the appeal by the 
complainant in appeal No 1032 of 1994, insofar as it relates 
to complaints No 315, 317,318 and 319 of 1993, are dismissed. 

I now turn to those appeals which relate to sentence. On 
each conviction the defendant was fined $750.00. The 
appellant/defendant claims that this was excessive, and 
accordingly that the penalty was imposed as a result of a 
miscarriage of the exercise of the Industrial Magistrate's 
discretion. 

Mr Cuomo submitted that there was nothing in the 
circumstances of this case which would take this matter beyond 
the minimum penalty. There was no violence. There were no 
threats. On the other hand, in relying on the fact that nothing 
was put in mitigation and no remorse was shown, Ms Smith 
submitted that there was no miscarriage in the exercise ofthe 
Industrial Magistrate'S discretion. 

House v The King 55 CLR 499 governs what the Full Bench 
must do. The Full Bench cannot substitute its decision for 
that of the Industria: Magistrate, unless the exercise of the 
discretion miscarried in any of the ways prescribed in House 
v The King (op cit). Nothing has been said which demonstrates 
that it did. Certainly, there was no evidence of any previous 
convictions of a relevant kind, but, on the other hand, an 
offence was committed and nothing was said in mitigation 
and no remorse evidenced. The penalty imposed is very much 
at the lower end of the range. There was no error established 
and that ground in appeal No 1208 of 1994 fails. 

Next, the refusal to order costs to be paid by the complainant 
Industrial Inspector was raised. Mr Cuomo submitted that 
s.107 of the Act could not save the appellant/complainant from 
such an order. S. \07 reads as follows-

"No order for costs shall be made against the Registrar, a 
pep~ty ~egistrar, o! an Industrial Inspector in proceed
mgs mstltuted by him pursuant to a direction given un
der this Act." 

Mr Cuomo submitted that there was no evidence that these 
proceedings had been instituted by the complainant Industrial 
Inspector pursuant to a direction under this Act. In this case, 
there was no such direction given and the Industrial Magistrate 
erred in holding that there could be no order for costs against 
the complainant at first instance in respect of complaint No 315 
of 1993. 

There is one other matter. Both parties conceded that the 
Industrial Magistrate had no power under the Act or any other 
Act, insofar as it related to the exercise of his jurisdiction and 
power, to make an order under this Act that penalties imposed 
be paid direct to Mr Crowe Jnr and Mr Emmins. The Industrial 
Magistrate had, of course, so ordered. No such power exists 
and those grounds of appeal in appeal No 1208 of 1994, as 
they are in appeals No 1206, 1207, 1209 and 1215 of 1994, 
are made out. 

Accordingly, I would make the following orders-
(I) In relation to appeal No 1032 of 1994 I would dis

miss the appeal. 
(2) In relation to appeal No 1039 of 1994 I would dis

miss the appeal. 
(3) In relation to appeal No 1040 of 1994 I would dis

miss the appeal. 
(4) In relation to appeals No 1206, 1207, 1208 and 1209 

of 1994, I would make the following orders-
(a) In appeal No 1206 of 1994 I would uphold 

the appeal, set aside the decision of the Indus
trial Magistrate, insofar as it relates to costs, 
and remit it to the Industrial Magistrate to hear 
and determine the question of costs accord
ingto law. 
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(b) I would make the same order as in (4)(a) hereof 
in appeal No 1207 of 1994. 

(c) In appeal No 1208 of 1994-
(i) Ground I-In relation to complaint 

No 314 of 1993 I would uphold the 
appeal on that ground. 

(ii) Ground 2-1n relation to complaint No 
314 of 1993 that ground is not made 
out. 

(iii) Ground 4-ln relation to complaint No 
315 of 1993 I would uphold the appeal 
and remit it to the Industrial Magistrate 
to hear and determine the question of 
costs according to law. 

(iv) Ground 5--ln relation to compliant No 
316 of 1993 I would uphold the appeal 
on that ground. 

(v) Ground 6--ln relation to complaint No 
316 of 1993 that ground is not made 
out. 

(d) I would make the same order as in (4)(a) hereof 
in appeal No 1209 of 1994. 

(5) I would uphold appeal No 1215 of 1994 and set aside 
the decisions of the Industrial Magistrate, the sub
ject of those appeals, and remit the matter to the In
dustrial Magistrate to hear and determine the question 
of costs according to law. 

CHIEF COMMISSIONER: I have had the advantage of 
reading the Hon. President's draft Reasons for Decision and 
with respect agree with the conclusions reached on all matters 
the subject of these appeals. There is one aspect of Appeal 
No. 1032 of 1994 arising from the learned Magistrate's 
dismissal of Complaint 315 of 1993 brought against Peter 
Aitken by the Industrial Inspector Elizabeth Ducasse upon 
which I will comment. In that Complaint it is alleged that 
Mr Aitken threatened that the free and lawful exercise of the 
occupation of Ronald Leonard Crowe (Mr Crowe Snr) would 
be interfered with by reason of the fact that Mr Crowe Snr 
was not a member of the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western Australian 
Branch ("the T.W.U."). 

The learned Magistrate found the date ofthe alleged incident 
was 10th December 1993 notwithstanding Mr Crowe Snr's 
evidence that it was 11 th December. 

To discharge the burden of proof that rests on the 
Complainant (the appellant) the learned Magistrate considered 
that it would have been necessary to accept the evidence of 
Mr Crowe Snr as to the conversation he allegedly had with 
Mr Aitken on 10th December in which the alleged threat was 
said to have been made. Although Mr Crowe Snr's testimony 
was to some extent corroborated by Exhibit A (a copy of his 
cheque made out to the T. W. U. dated 10th December, Exhibit 
R (an application form made out by Mr Crowe Snr to become 
a member of the T. W.U. dated 9th December and Exhibit 0 (a 
receipt (No. 39201) from the T.W.U. dated 10th December in 
the name of Mr Crowe signed by P. Aitken), the learned 
Magistrate found Mr Crowe Snr's evidence to be highly 
unreliable and refused to accept it as to the contents of the 
conversation with Mr Aitken at the material time. On this 
basis he considered that there was insufficient evidence to 
satisfY himself beyond a reasonable doubt that there was a 
threat that the free and lawful exercise of Mr Crowe Snr's 
occupation had been interfered with. 

The appellant argues that the learned Magistrate wrongly 
rejected Mr Crowe Snr's evidence in respect of the contents 
of the conversation with Mr Aitken when that evidence was 
uncontradicted and not challenged in cross-examination. This 
ground of appeal is developed as two propositions. First, as a 
matter oflaw the learned Magistrate was obliged to accept Mr 
Crowe Snr's evidence that Mr Aitken's alleged threat that his 
truck would not be unloaded because he was not a member of 
the T.W.U. had been made. It was submitted that it was never 
put to Mr Crowe Snr that the conversation didn't take place or 
that what was stated by Mr Crowe Snr to be the conversation 
was not a true and correct version of events. (See: Allied 
Pastoral Holdings Pty Ltd v Commissioner of Taxation [1983] 
1 NSWLR I at 16 and Precision Plastics Pty Ltd v .. Demir 

[1975] 132 CLR 362 at 365). Second, as an alternative ground, 
it was submitted that the learned Magistrate erred in the 
exercise of his discretion in not accepting the evidence. (See: 
Bulstrode v Trimble [1970] VR 840). 

Ms Smith for the appellant argues that the principle set out 
in the "rule" in Browne v Dunn [1893] 6 R 67 is quite simple. 
If evidence is not contradicted in cross-examination or not 
contradicted in further evidence given, then as a matter of 
law, unless that evidence is inherently incredible, then it should 
be accepted. 

The strength of this submission is supported by Hunt J's 
observations in Allied Pastoral Holdings Pty Ltd v 
Commissioner of Taxation [1983] 1 NSWLR I at 18: 

" As Newton J observed (in Bulstrode v Trimble [1970] 
VR 840, at p 846), there are two aspects to be consid
ered. Firstly, there is a rule of practice or procedure, based 
upon general principles of fairness, which is designed to 
achieve fairness to witnesses and a fair trial between the 
parties; and, secondly, there is a rule relating to the weight 
or cogency of the evidence. His Honour went on to say 
(at pp 848-850) that the second rule in or aspect of Browne 
v Dunn meant no more than that if a witness is not 
cross-examined in relation to a particular matter upon 
which he has given evidence, then that circumstance 
would often be a very good reason for accepting the evi
dence of that witness upon that matter; there is, however, 
no requirement in law that the tribunal of fact must ac
cept that evidence, and no basis in law upon which the 
other party is precluded by this failure to cross-examine 
from leading evidence in direct contradiction to that evi
dence. The status of some of these propositions must be 
considered doubtful in the light of the subsequent deci
sion of the High Court in Precision Plastics Pty Ltd v 
Demir (1975) 132 CLR 362, at p 372, per Gibbs J, with 
whom Stephen and Murphy JJ, agreed; Barwick Cl, 
contra, at p 365. But this second rule or aspect is not 
applicable in the present case," 

However, the issue of whether as a matter of law evidence 
uncontradicted in cross-examination or not contradicted in 
further evidence should be accepted unless it is inherently 
incredible was taken up by Samuels JA in Ellis v Wallsend 
District Hospital [1989] 17 NSWLR 553 at 586: 

" The dictum in Precision Plastics Pty Ltd v Demir is 
founded upon Browne v Dunn (1893) 6 R 67 and, in 
particular, upon what was said by Lord Halsbury (at 
76-77). However, neither Precision Plastics Pty Ltd v 
Demir nor Browne v Dunn authorises any rule of law 
that a judge is bound to accept any evidence which is not 
challenged by cross-examination. Gibbs J said (at 371): 

H ... In these circumstances, in my opinion, the jury, 
acting reasonably, were bound to accept her evidence, 
uncontradicted and unchallenged in 
cross-examination, that she had the present inten
tion of working until she reached the age of 
fifty-five." 

The circumstances which Gibbs J took into account were 
that the evidence was not "inherently incredible" because 
the plaintiff had in fact been regularly employed and had 
given up work only when it was necessary to care for her 
child. His conclusion was therefore that the jury's re
fusal to accept the evidence would, in the circumstances 
of that case, have been unreasonable; and in that event, 
would have amounted to an error of fact and not of law. 
In Poricanin v Australian Consolidated Industries Ltd 
[1979] 2 NSWLR 419, Hope and Glass JJA observed (at 
426): 

H ... A tribunal of fact may, and indeed generally 
should, have regard, in deciding what its findings of 
fact should be, to the failure of a party to 
cross-examine his adversary upon evidence which 
the adversary has given to satisfY the onus which 
lies upon him. As Browne v Dunn ... shows, it may 
be wrong in many cases for a party to suggest that 
the other party's evidence should not be accepted, if 
there has been no relevant cross-examination; and, 
if a tribunal of fact rejects that evidence in those cir
cumstances, the result may be a wrong finding of 
fact, or, to use other language, an unreasonable: cf 
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Precision Plastics Pty Ltd v Demir .... or even a per
verse finding of fact. However, even if, in the cir
cumstances. a tribunal ought to accept evidence upon 
which there has been no cross-examination, its fail
ure to do so is not a mistake oflaw. A finding off act 
based upon a rejection of that evidence will be one 
which an appellate tribunal having jurisdiction to 
deal only with errors of law cannot touch." 

The rule established in Browne v Dunn, as Hunt J pointed 
out in Allied Pastoral Holdings Pty Ltd v Commissioner 
of Taxation [1983] I NSWLR I at 18, has two aspects. 
First, it establishes a rule of procedural fairness and sec
ondly, a rule relating to the weight or cogency of evi
dence not challenged by cross-examination. Hunt J was 
not concerned with the second of these rules in Allied 
Pastoral Holdings and I am not at present concerned with 
the first. I am not aware of any decision of a court in 
Australia (save for one dictum to which I will come in a 
moment) to the effect that Browne v Dunn or Precision 
Plastics Pty Ltd v Demir establishes a legal rule of the 
kind to which I have referred or that any such rule can be 
derived from any other source. With the exception which 
I have mentioned the cases are to the contrary. In 
Poricanin, which was an appeal from the Workers Com
pensation Commission, Hope and Glass JJA (at 427) 
underlined what they had said in their earlier statement 
by adding: 

" ... although the failure of the respondent to 
cross-examine the applicant directly in respect of his 
readiness and willingness to work could support a 
submission that the rejection of his evidence, and 
the failure to draw the appropriate inference was 
unfair or wrong, no error of law would result, even 
if the submission was to be accepted. It would not 
be open to this Court to review the decision." 

In a later case, Paric v John Holland Constructions Pty 
Ltd [1984] 2 NSWLR 505 at 507, in ajudgment in which 
Hutley and Priestley JJA agreed, I said: 

" ... While I do not think that it would be right to 
conclude that the absence of cross-examination en
tails the acceptance ofthe evidence given, it certainly 
enables that evidence to be regarded by any tribunal 
of fact with a greater degree of assurance than might 
otherwise have been the case." 

However, in Levinge v Director of Custodial Services 
(1987) 9 NSWLR 546, McHugh JA, as he then was, at 
560 said: 

"The rule in Browne v Dunn ... at 76-77 [which is 
the passage upon which Gibbs J relied in Precision 
Plastics Pty Ltd v Demir] prevents a court ITom re
fusing to act on or disbelieving evidence which has 
not been the subject of cross-examination. How
ever, one exception to the rule in Browne v Dunn is 
the case where the evidence is inherently improb
able: cfPrecision Plastics Pty Ltd v Demir ... " 

It is not entirely clear to me whether his Honour intended 
to advance a rule of law or merely to emphasise that in 
many cases it may be wrong, unreasonable or perverse to 
reject unchallenged evidence. If the former, then, with 
every respect, I cannot regard that view as correct or con
sistent with Australian authority. The matter is very fully 
dealt with in Cross on Evidence, 3rd Aust ed (1986) at 
436 and following, where many cases are referred to and 
where (at footnote 483 par 9.66 at 440), the view is ex
pressed that it is not "Australian law" that evidence un
challenged by cross-examination must be accepted, an 
opinion in which I respectfully agree. Accordingly, I re
ject the argument that his Honour, in refusing to accept 
what the appellant said, fell into an error of law." 

In the circumstances of this appeal the respondent never 
conceded that Mr Crowe Snr's evidence concerning the 
conversation in which it was alleged that the threat was made 
went uncontradicted. It was argued that in pleading not guilty 
it was clear from the manner in which the case was conducted. 
that the evidence of the complainant's witness would be 
contested. This was, it was submitted, sufficient to overcome 
any assumption arising from the 'rule in Browne v Dunn'. 
(See Seymour v A.B.C. [1990] 19 NSWLR 219 at 235). I 

think that this submission is more relevalJt to the respondent's 
rebuttal to the second aspect of this ground of appeal as it is 
difficult to identify any issues which were contested. However. 
I do not accept that the 'rule in Browne v Dunn' expressed in 
the dictum of Precision Plastics Pty Ltd v Demir (1975) 132 
CLR 362 that evidence unchallenged in cross-examination 
apart from that which is inherently incredible is to be accepted 
as a matter of law. I reject that aspect ofthe ground of appeal 
against the learned Magistrate's dismissal of Complaint 315 
of 1993. 

As to the error of fact arising from the learned Magistrate's 
refusal to exercise his discretion in favour of accepting 
Mr Crowe Snr's evidence, the appellant notes the corroborative 
evidence acknowledge by the learned Magistrate (Exhibits A, 
Rand 0: Appeal Book page 28) and cites the evidence accepted 
with respect to the complaints proven against Mr Aitken 
involving Mr Crowe Junior (See Complaint 314 of 1993). 
This, it was argued, corroborates everything except the actual 
conversation in issue in Complaint 315 of 1993. In the light 
of this it is said to be unjust or unreasonable to reject the 
evidence of Mr Crowe Snr. 

For the respondent it was argued that despite the 
corroborative evidence, the learned Magistrate had not been 
satisfied beyond reasonable doubt. In this respect the whole 
of the evidence had to be looked at. When this was done, it 
was submitted there was insufficient reason for the Full Bench 
to conclude that the learned Magistrate's discretion had 
miscarried in rejecting Mr Crowe Snr's evidence. The learned 
Magistrate had found the witness evasive and calculating under 
cross-examination and his evidence highly unreliable. 

We were taken to the cross-examination of Mr Crowe Snr 
which as I have already noted did not confront or contest the 
witness's account of the material conversation but rather 
attacked his credibility. Incidents on a picket line in November 
were canvassed. A meeting with Mr Aitken and Union officials 
arranged at Mr Crowe Snr's initiative was cited. It appears 
that he had sought Union membership before the time ofthe 
alleged incident on 10th December in Conaust's yard. The 
learned Magistrate found that Exhibit R (the application to 
join the T. W. U.) was signed by Mr Crowe Snr on 9th December 
(Refer to Appeal Book pages 89-92). 

Next we were taken to the exchange in cross-examination at 
which a conversation between Mr Crowe Snr and Mr Aitken 
took place (See Appeal Book page 95 and Appeal transcript 
page 45). However, the questioning and response does not in 
my view disclose anything of import. 

Finally the respondent canvassed aspects of the 
cross-examination which went to undermining the credibility 
ofthe witness and establishing the reason for Mr Crowe Snr's 
attitude to the Union. 

The difficulty posed in determining whether or not the 
learned Magistrate's discretion miscarried by rejecting the 
weight of evidence not challenged, in part stems from the 
limited number of findings which lead to the conclusion that 
Mr Crowe Snr's evidence was "highly unreliable". The central 
issue was whether or not the alleged threat had been made. 
Much of the evidence in cross-examination was relevant to 
matters removed from that issue but relevant to the witness's 
credibility. However significant attention was paid to events 
and contact between Mr Crowe Snr and Mr Aitken leading up 
to the incident in Conaust's yard on 10th December. It is on 
this evidence as well as Mr Crowe Snr's action subsequent to 
10th December that lead the learned Magistrate to the 
conclusion about the credibility ofthe witness and the weight 
that should be attached to his evidence notwithstanding the 
existence of corroborative material. When the whole of the 
evidence is viewed it cannot be concluded that the learned 
Magistrate erred and this limb of the ground of appeal also 
fails. 

I agree with the terms of his Honour's proposed Order to 
dispose ofthese appeals. 

COMMISSIONER GEORGE: I have had the opportunity 
of reading the Reasons for Decision of His Honour the 
President in draft form. I agree with the conclusions reached 
by His Honour and the Orders proposed in disposition ofthe 
Appeals. 
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THE PRESIDENT: A Minutes of Proposed Order will issue 
to reflect these reasons. 

Appearances: Ms J H Smith (of Counsel) by leave on behalf 
of the appellant in appeals No 1032 and 1215 of 1994 and the 
respondent in appeals No 1039, 1040, 1206, 1207, 1208 and 
1209 of 1994. 

Mr M Cuomo (of Counsel) by leave on behalf of the 
respondents in appeals No 1032 and 1215 of 1994 and the 
appellants in appeals No 1039, 1040, 1206, 1207, 1208 and 
1209 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Elizabeth Ducasse 

(Appellant) 

and 

Peter Aitken and Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 

(Respondents) 

(No 1032 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1039 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1040 of 1994) 

and 

Neil Robert Turner 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1206 of 1994) 

and 

Michael Alan Cooke 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1207 of 1994) 

and 
Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1208 of 1994) 

and 

Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch 

(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1209 of 1994) 

and 

Elizabeth Ducasse 
(Appellant) 

and 

Peter Aitken 
(Respondent) 

(No 1215 of 1994) 

BEFORE THE FULL BENCH 
30 March 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 

COMMISSIONER R N GEORGE 

Order. 
These matters having come on for hearing before the Full 

Bench on the 23rd and 24th days of January 1995, and having 
heard Ms J H Smith (of Counsel) by leave on behalf of the 
appellant in appeals No 1032 and 1215 of 1994 and the 
respondent in appeals No 1039, 1040, 1206, 1207, 1208 and 
1209 of 1994, and Mr M Cuomo (of Counsel) by leave on 
behalf of the respondents in appeals No 1032 and 1215 of 
1994 and the appellants in appeals No 1039,1040,1206,1207, 
1208 and 1209 of 1994, and the Full Bench having reserved 
its decision on these matters, and reasons for decision being 
delivered on the 17th day of March 1995, and the parties having 
filed herein a Minute of Consent Orders amending order (4) 
in lieu of a speaking to the minutes, it is this day, the 30th day 
of March 1995, ordered as follows--

(1) THAT appeals No 1032, 1039 and 1040 of 1994 be 
and are hereby dismissed 

(2) THAT appeal No 1206 of 1994 be and is hereby 
upheld, and that the decision of the Industrial Mag
istrate, insofar as it relates to costs in complaint 
No 311 of 1993, be and is hereby set aside, and that 
complaint No 311 of 1993 be and is hereby remitted 
back to the Industrial Magistrate to hear and deter
mine the question of costs according to law. 

(3) THAT appeal No 1207 of 1994 be and is hereby 
upheld, and that the decision of the Industrial Mag
istrate, insofar as it relates to costs in complaints No 
312 and 313 of 1993, be and is hereby set aside, and 
that complaints No 312 and 313 of 1993 be and are 
hereby remitted back to the Industrial Magistrate to 
hear and determine the question of costs according 
to law. 

(4) THAT in relation to appeal No 1208 of 1994 the 
decision in respect of-

(a) complaint No 314 of 1993 be and is hereby 
upheld, insofar as the decision of the Indus
trial Magistrate relates to the order that the 
fine imposed on the Appellant (Defendant) be 
paid to Ronald James Crowe be and is hereby 
set aside; 

(b) complaint No 315 of 1993 be and is hereby 
upheld and that complaint No 315 of 1993 be 
and is hereby remitted back to the Industrial 
Magistrate to hear and determine the question 
of costs according to law; 

(c) complaint No 316 of 1993 be and is hereby 
upheld insofar as the decision of the Indus
trial Magistrate relates to the order that the 
fine imposed on the Appellant (Defendant) be 
paid to David Emmins be and is hereby set 
aside; 

(d) aH other matters are otherwise hereby dis
missed. 

(5) THAT appeal No 1209 of 1994 be and is hereby 
upheld, and that the decision of the Industrial Mag
istrate, insofar as it relates to costs in complaints No 
317,318 and 319 of 1993, be and is hereby set aside, 
and that complaints No 317,318 and 319 of 1993 
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be and are hereby remitted back to the Industrial 
Magistrate to hear and determine the question of costs 
according to law. 

(6) THAT appeal No 1215 of 1994 be and is hereby 
upheld, and that the decision of the Industrial Mag
istrate in complaints No 314 and 316 of 1993 be and 
is hereby set aside, and that complaints No 314 and 
316 of 1993 be and are hereby remitted back to the 
Industrial Magistrate to hear and determine the ques
tion of costs in relation to the same according to law. 

By the Full Bench 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 

Elizabeth Ducasse 
(Appellant) 

and 

Peter Aitken and Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian Branch 

(Respondents) 

(No 1032 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1039 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1040 of 1994) 

and 

Neil Robert Turner 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1206 of 1994) 

and 

Michael Alan Cooke 
(Appellant) 

and 

El izabeth Ducasse 
(Respondent) 

(No 1207 of 1994) 

and 

Peter Aitken 
(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1208 of 1994) 

and 

Transport Workers' Union of Australia, Industrial Union 
of Workers, Western Australian Branch 

(Appellant) 

and 

Elizabeth Ducasse 
(Respondent) 

(No 1209 of 1994) 

and 

Elizabeth Ducasse 
(Appellant) 

and 

Peter Aitken 
(Respondent) 

(No 1215 of 1994) 

BEFORE THE FULL BENCH 

17 March 1995. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 

COMMISSIONER R N GEORGE 

Order. 
These matters having come on for hearing before the Full 

Bench on the 23rd and 24th days of January 1995, and having 
heard Ms J H Smith (of Counsel) by leave on behalf of the 
appellant in appeals No 1032 and 1215 of 1994 and the 
respondent in appeals No 1039, 1040, 1206, 1207, 1208 and 
1209 of 1994, and Mr M Cuomo (of Counsel) by leave on 
behalf of the respondents in appeals No 1032 and 1215 of 
1994 and the appellants in appeals No 1039, 1040, 1206, 1207, 
1208 and 1209 of 1994, and the parties thereto having filed a 
Minutes of Proposed Order consenting to the following orders 
being made, it is this day, the 17th day of March 1995, ordered, 
by consent-

(I) THAT pursuant to s.27( I )(m) ofthe Industrial Rela
tions Act 1979 (as amended) ("the Act") and regula
tions 92 and 93 of the Industrial Relations 
Commission Regulations 1985 ("the Regulations") 
the time for filing appeal books under regulation 29 
of the Regulations in appeals No 1206, 1207, 1208, 
1209 and 12 I 5 of 1994 be waived. 

(2) THAT pursuant to s.27(1)(1) and (m) of the Act the 
appeal book filed in appeals No 1206, 1207, 1208, 
and 1209 of 1994 to stand as the appeal book in 
appeal No 1215 of 1994 by granting leave to the 
parties to amend the appeal book to insert the No
tice of Appeal in appeal No 1215 of 1994. 

(3) THAT pursuant to s.27(1)(m) ofthe Act and regula
tion 76(2) of the Regulations that the time required 
for the Notice of Hearing of the appeal be waived. 

(4) THAT appeals No 1206,1207,1208, 1209 and 1215 
of 1994 be listed for hearing and determination on 
the 23rd and 24th days of January 1995 at 10.30 am. 

(5) THAT any other regulation which might prevent the 
hearing ofthe appeals in order (4) above be waived 
in its operation, and that appeals No 1032, 1039, 
1040,1206,1207,1208,1209 and 1215 of 1994 be 
heard and determined by consent on the 23rd and 
24th days of January 1995 at 10.30 am. 

By the Full Bench 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Allan Shuttleton 
(Applicant) 

and 
James Lenen Fox 

(Respondent) 
No 1302 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

COMMISSIONER C B PARKS. 
COMMISSIONER P E SCOTT. 

2 February 1995 
Order. 

This matter having come on for hearing before the Full Bench 
on the 2nd day of February 1995, and having heard Mr R 
Cock (of Counsel) by leave on behalf of the applicant and 
Ms H E Prince (of Counsel) by leave and with her 
Mr W R Swain (of Counsel) by leave on behalf of the respond
ent, and after having conferred with the parties pursuant to 
s.84A( 4)(b) of the Industrial Relations Act 1979 (as amended), 
and an amicable resolution ofthe matter having been effected, 
and upon acknowledgement by James Lenen Fox, the respond
ent, through Counsel, that the applicant, Allan Shuttleton, an 
Industrial Inspector, was entitled to ask and to continue to ask 
questions of Mr K Ashworth on the 14th day of December 
1994, and whereas it is also acknowledged by Mr Fox that 
Mr Ashworth, being lawfully asked a question by 
Mr Shuttleton, an Industrial Inspector, could not fail to an
swer any lawful question truthfully to the best of his knowl
edge, information and belief, and whereas Mr Shuttleton 
through Counsel acknowledges that Mr Fox could, as an offi
cial or employee of The Western Australian Builders' Labour
ers', Painters and Plasters Union of Workers, have remained 
in attendance and given advice to Mr Ashworth, and whereas 
on the basis of the abovementioned acknowledgements the 
applicant herein made application to the Full Bench to with
draw application No ! 302 of 1994, and the respondent on the 
basis of the abovementioned acknowledgements consenting 
to such application, it is this day, the 2nd day of February 
1995, ordered, by consent, that application No 1302 of 1994 
be and is hereby withdrawn. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

Unions---Application 
Alteration of Rules---

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

(Applicant) 

No 1061 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER R N GEORGE. 

4 April 1995. 

Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Col em an CC and myself. 

This is an application made under s.62 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as 
"the Act"), whereby the applicant organisation, The Civil Serv
ice Association of Western Australia (Incorporated) (herein
after referred to as "the CSA"), which is registered as such 
under the Act, sought to effect certain alterations to its regis
tered rules. 

There were appearances on behalf ofthe Metals and Engi
neering Workers' Union--Western Australia, The Western 
Australian Branch of the Australian Medical Association In
corporated, The State School Teachers' Union of WA (fnc), 
the Australian Nursing Federation, Industrial Union of Work
ers, Perth, The West Australian Theatrical and Amusement 
Employees Association (Union of Employees), the Minister 
for Labour Relations, the Australian Liquor, Hospitality and 
Miscellaneous Workers' Union Miscellaneous Workers' Di
vision, WA Branch and The Hospital Salaried Officers A!>so
ciation of Western Australia (Union of Workers). 

Notices of objection had been filed on behalf of the Metals 
and Engineering Workers' Union--Western Australia, The 
Western Australian Branch of the Australian Medical Asso
ciation Incorporated, The State School Teachers' Union of 
WA (Inc), the Australian Nursing Federation, Industrial Un
ion of Workers, Perth, The West Australian Theatrical and 
Amusement Employees Association (Union of Employees), 
the Australian Liquor, Hospitality and Miscellaneous Work
ers' Union Miscellaneous Workers' Division, WA Branch and 
The Hospital Salaried Officers Association of Western Aus
tralia (Union of Workers). 

All ofthose parties represented sought to intervene, except 
for the Metals and Engineering Workers' Union--Western 
Australia, The Western Australian Branch of the Australian 
Medical Association Incorporated, the Australian Liquor, 
Hospitality and Miscellaneous Workers' Union Miscellane
ous Workers' Division, WA Branch and The Hospital Sala
ried Officers Association of Western Australia (Union of 
Workers). 

Mr Furey, who appeared for the applicant, sought and ob
tained leave to amend the application in a manner which would 
conform with s.58(3) ofthe Act S.58(3) reads as follows:-

"(3) On an application for the registration of an organi
zation the agent or representative of the applicant 
may request the Full Bench to authorize the rules of 
the organization to be registered in terms that ex
clude certain persons or classes of persons from the 
description of persons who would have been eligi
ble for enrolment as members of the organization 
under the rules as lodged under section 55 (l)(b) 
and, if so requested, the Full Bench may authorize 
the Registrar to register the rules in those terms." . 
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An amendment to the application was then made by leave in 
the following terms, a minute of proposed amendment having 
been handed to us:-

"RULE 6-MEMBERSHIP 
(a) Membership shall be confined to any persons who 

is are: 
ffl emplo)'ed as an offieer tinder and within the 

meanilig ofthe Ptsblie Sen iee Aet, 1978 80, 
O!' 

(I) employed as public service officers, chief 
employees, or ministerial officers under and 
within the meaning ofthe Public Sector Man
agement Act 1994 or any statutory provision 
amending, replacing or supplementing that 
Act; or 

(2) employed as employees under and within the 
meaning ofthe Public Sector Management Act 
) 994 or any statutory provision amending, 
replacing or supplementing that Act; provided 
that such persons shall not include persons 
who are not government officers under and 
within the meaning of the Industrial Relations 
Act 1979 or any statutory provision amend
ing, replacing or supplementing that Act; or 

(z3) employed under the Forests Act, the Main 
Roads Act or any Act now in force or hereaf
ter enacted whereby any Board, Commission 
or other body is constituted to administer any 
such Act; or 

(:M) otherwise employed in any of the established 
Branches oftheppublicServiee sector, includ
ing State trading concerns, business undertak
ings and government institutions controlled by 
Boards; or 

The balance of the rule is contained in sub-paragraphs 
re-numbered (a)(5) to (10). 

Mr Furey stated on behalf of the applicant that the CSA had 
no desire through its application to "enlarge its interests" at 
the expense of the legitimate industrial preserve of the organi
sations listed above (see pages 20-21 of the transcript). He 
also stated that the words "public sector" in the amended ap
plication were not inserted in order to "pick up" the definition 
of "public sector" in the Public Sector Management Act 1994. 

He also noted an agreement between the CSA and the Aus
tralian Nursing Federation, Industrial Union of Workers, Perth, 
the terms of which he read out (see page 20 of the transcript), 
and which he agreed to amend (see pages 26-27 of the tran
script). 

As a result, the Metals and Engineering Workers' Union-
Western Australia did not pursue any objection, nor did the 
Australian Liquor, Hospitality and Miscellaneous Workers' 
Union Miscellaneous Workers' Division, WA Branch. The 
Hospital Salaried Officers Association of Western Australia 
(Union of Workers) withdrew its objection, notwithstanding 
that some overlap would be created, but that would be ad
dressed in proceedings under s.72A of the Act. Letters evi
dencing certain undertakings between the CSA and The 
Hospital Salaried Officers Association of Western Australia 
(Union of Workers) became exhibits 2 and 3. The West Aus
tralian Theatrical and Amusement Employees Association 
(Union of Employees) did not pursue its objection or seek to 
intervene. The Minister for Labour Relations, in the end, did 
not do so either. Neither The State School Teachers' Union 
ofWA (Inc) or the Australian Nursing Federation, Industrial 
Union of Workers, Perth sought to pursue their notices of 
objection, nor did they seek to intervene. 

Leave was granted to The Western Australian Branch ofthe 
Australian Medical Association Incorporated to file a notice 
of objection out of time. 1?e CSA ~nd The ~es!ern Austral
ian Branch of the Australtan MedIcal ASSOCiatIon Incorpo
rated then reached an agreement which was read into the 
transcript (see pages 31-32 of the transcript). As a result, The 
Western Australian Branch of the Australian Medical Asso
ciation Incorporated did not pursue any objection to the ap
plication and withdrew by leave. 

The application, as can be seen, related to the eligibility rule 
of the CSA's rules. 

We should refer to one matter before we deal with the evi
dence and submissions finally. Rule 9(a)(iii) of the CSA's 
rules reads as follows:-

"(a) No amendment, addition to, variation, rescession 
(sic), or substitution of this Constitution and Rules 
shall be made unless: 

(Hi) it has been passed by a majority of two thirds 
of the members of the Council in attendance 
and voting at a meeting of the Council, pro
vided that notice of the proposed amendment, 
addition to, variation, rescission, or substitu
tion has been posted to each Council mem
ber, at least twenty-one (21) days prior to the 
meeting: 

and unless a notice of the proposed alteration and 
the reasons therefore, is posted or delivered to each 
and every financial member of the Association." 

Mr Furey very correctly drew our attention to a difficulty in 
compliance with rule 9(a)(iii). The notice referred to in that 
rule was posted three weeks prior or exactly 21 days prior to 
the meeting of the Council of the CSA which authorised the 
changes to the rules which were the subject of this applica
tion. That meeting was held on 28 September 1994, and the 
notice of proposed alteration was posted to each Council mem
ber on 7 September 1994. As Mr Furey said, if the Acts In
terpretation Act were applied, then the day of posting would 
not be counted, nor would the day of meeting be counted. 
Twenty one days notice on that calculation was not therefore 
given. 

There is one other matter. Rule 9(a)(iii) requires that an 
"amendment, addition to, variation, rescession (sic), or sub
stitution" of the CSA rules shall not be made, unless, inter 
alia, "it has been passed by a majority of two thirds of the 
members ofthe Council in attendance and voting at a meeting 
of the Council". There is no evidence that the resolution au
thorising the alteration to the rules was passed by a majority 
of two thirds ofthe members of the Council in attendance and 
voting at the meeting. That could be remedied, as we de
cided, by filing another statutory declaration by the President 
of the CSA, provided that the voting was in accordance with 
rule 9(a)(iii). 

The CSA's case was that it sought the amendments which it 
sought because of the passage through Parliament of the Pub
lic Sector Management Act 1994. Mr Furey referred to the 
Premier's Second Reading Speech in which he referred to what 
the Public Sector Management Act did, inter alia, ((ie) it re
placed the existing Public Service Act and is a much wider 
ranging Act). 

The definition of "employee" in s.3 of the Public Sector 
Management Act 1994 is as follows:-

" "employee" means person employed in the Public Sec
tor by or under an employing authority;" 

Mr Furey submitted that that definition of "employee" rep
resented a broadening of public sector employment. 

An "employing authority" is defined in s.3 of the Public 
Sector Management Act 1994 as follows:-

" "employing authority" has the meaning given by sec
tion 5;" 

It was submitted that an employee within the public sector, 
under the Public Sector Management Act 1994, would en
compass any number of government employees covered by 
many of the organisations and others that did not lodge objec
tions in this matter. For that reason, the CSA did agree to 
limit its claims for constitutional coverage, firstly because it 
was never the intention ofthe organisation to overlap the cov
erage of other organisations, and because the Act requires the 
discouragement of overlapping between coverage by organi
sations. 

We were also taken to the definition of "ministerial office", 
a new employment category in the public service, and other 
definitions (see page 42 ofthe transcript), including the defi
nition ofa ''public service officer". "Public service officer" is 
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defined in s.3 of the Public Sector Management Act 1994 as 
follows:-

" "public service officer" means executive officer, per
manent officer or term officer employed in the Public 
Service under Part 3;" 

"Public Sector" is defined in s.3 ofthe Public Sector Man
agement Act 1994 to mean the following:-

" "Public Sector" means all
(a) the agencies; 
(b) the ministerial offices; and 
(c) the non-SES organizations;" 

The submission was that the enactment of the Public Sector 
Management Bill has led to creation of a different scope for 
employing government employees in this State. It is, Mr Furey 
submitted, too, another provision for public service officers, 
chief employees, ministerial officers and government offic
ers. 

It was also submitted that the employer of public service 
officers is now the employing authority or the Chief Execu
tive Officer of the various departments. This, it was submit
ted, constituted a significant change in the way the public 
service was organised. Previously, they had been employed 
by the Public Service Commissioner. Employing authorities 
have the power to employ, redeploy and transfer public serv
ice officers. Of course, public servants are now covered by 
the Public Sector Management Act 1994, and employing au
thorities can decide whether or not their organisations would 
be staffed by public service officers or by other employees. 

The CSA sought to have rule 6(a)(2) altered because there 
was a need for coverage of all persons who are employees, 
including those who might be described as other employees 
«ie) other than public service officers). 

The submission was that there was no overlap in coverage 
because of s.80C of the Act which defines a "government of
ficer", and because of rule 6(b) of the CSA's rules. S.80C of 
the Act defines a "government officer" to mean:-

" "Government officer" means--
(a) every public service officer: 

(aa) each member of the Governor's Estab
lishment within the meaning of the Gov
ernor's Establishment Act 1992; 

(ab) each member of a department of the staff 
of Parliament referred to in, and each 
electorate officer within the meaning of, 
the Parliamentary and Electorate Staff 
(Employment) Act 1992; 

(b) every other person employed on the salaried 
staff of a public authority; 
and 

(c) any person not referred to in paragraph (a) or 
(b) who would have been a Government of
ficer within the meaning of section 96 of this 
Act as enacted before the coming into opera
tion of section 58 ofthe Acts Amendment and 
Repeal (Industrial Relations) Act (No. 2) 
1984, 
but does not include-

(d) any teacher as defined in section 73A; 
(e) any railway officer as defined in section 80M; 

or 
(f) any member of the academic staff of a 

post-secondary education institution. 
(g) 

(h)" 
It was submitted that many ifnot all of the employees, other 

than public service officers, chief employees or ministerial 
officers, coming under and within the meaning of the Public 
Sector Management Act 1994 would be covered elsewhere 
within the rules of the CSA. 

Mr Furey also submitted that coverage of the new office of 
ministerial officer is the only broadening of CSA constitu
tional coverage, because it is a new office which has not pre
viouslyexisted. It is a new category of employee. 

He cited, too, the existence of the Acts Amendment (Public 
Sector Management) Act 1994 which also abolishes the cen
tral control previously existing through the Public Service Act. 
The CSA's concern is that the passing of those two Acts led to 
a new regulation of employment within the Western Austral
ian public sector and new categories of employment which 
must be provided for within the eligibility rules. It was sub
mitted that that was done without any overlapping. 

We should say that there was no evidence before the Full 
Bench that any overlapping would occur, given agreements 
reached and undertakings given to the other organisations 
which we have mentioned above, and that would seem to fol
low. 

S.62(4) of the Act requires the Full Bench to be satisfied, 
insofar as the Full Bench is required to by s.55, s.56 and s.58(3) 
of the Act which apply to this application, with such modifi
cations as are necessary. The section gives the Full Bench a 
mandatory direction. Accordingly, we are not required to 
refuse the application because of the provisions of s.55(5), 
since there is no or no sufficient evidence that there would be 
any overlap requiring us to in accordance with that section. 

We have already allowed an amendment to the application 
which accords with s.58(3) of the Act. 

S.55(1) and (2) of the Act have been complied with, insofar 
as it is necessary to do so. By s.55(4) and s.55(\), (2) and (3) 
of the Act, modified however, the Full Bench is required to 
refuse an application to alter the rules, unless it is satisfied 
that the provisions of s.55(4) have been complied with. 

In that connection, we make the following comments. We 
find, firstly, that less than five percent of members of the or
ganisation have objected to the making of this application, 
none, in fact, having objected. 

The next question is whether the application has been au
thorised in accordance with the rules of the CSA. We have 
already referred to rule 9(a)(iii). In that connection, the fol
lowing should be observed. Firstly, at the Council Meeting of 
28 September 1994, not only was there a resolution which 
approved these alterations as amended, but the Branch Secre
tary was authorised to make the necessary applications for 
alteration of the rules changes. We so find. The application 
could only be validly authorised if the rules changes were 
validly approved. That could only occur if rule 9(a)(iii) was 
complied with. Under that rule, unless a notice of the pro
posed alteration and the reasons therefore, were posted or 
delivered to each and every financial member of the Associa
tion 21 days prior to the Council Meeting on 28 September 
1994, then there was no compliance with the rules. The reso
lutions were required to be passed also by a majority of two 
thirds ofthe members ofthe Council in attendance and voting 
at a meeting ofthe Council. The Minutes ofthe meeting filed 
herein as attachments to the declaration ofMr David Alexander 
Robinson, and his statutory declaration of 28 October 1994, 
do not establish that that condition was complied with as a 
matter of evidence. Although he declares that the meeting 
was conducted in accordance with rule 9(a)(iii), he does not 
declare that the alterations to the rules, and hence the author
ity to apply for the alterations to be made, were "passed" by a 
majority of two thirds of the members of the Council "in at
tendance and voting" at the meeting of 28 September 1994. 

Upon adjournment on 20 February 1995, we invited 
Mr Furey to file a further statutory declaration if there were 
evidence to satisfy this point. 

The statutory declaration of Diane Margaret Robinson was 
filed herein on 30 March 1995, having been declared on 
29 March 1995. Ms Robinson is the President of the appli
cant, the CSA. There is no record of the fact that the resolu
tions in question were passed by a majority of two thirds of 
the members in attendance and voting. The uncontroverted 
evidence in Ms Robinson's declaration is that she advised the 
meeting of Council of 28 September 1994 that the proposed 
amendments would need to be passed by a majority of two 
thirds ofthe members of the Council in attendance and voting 
at a meeting of the Council. She also advised the meeting that 
she would initially call each motion on the voices. She said 
that in the absence of any voices raised in opposition, she 
would rule that motion as passed unanimously. She also told 
the meeting that, ifthere were any opposition, she would call 
for a show of hands and require a count. She declared that 
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she did not recall that any motion was not carried unanimously, 
except one which was lost and recorded as lost. 

The Full Bench is therefore asked to find that the applicant 
has established, on the balance of probabilities, that the "pro
posed amendments" were passed by a majority of two thirds 
of the members of the Council in attendance and voting at a 
meeting ofthe Council. Because of that uncontroverted evi
dence, which we accept, we are entitled to find, on the bal
ance of probabilities, that the "proposed amendments" were 
passed by a majority of two thirds of the members present and 
voting. That was because the matters were put to the vote of 
all those members and were correctly held recorded as having 
been passed where there was no dissent on the voices. We are 
therefore satisfied, on that evidence, that rule 9(a)(iii) was 
complied with in that respect. 

Next, of course, rule 9(a)(iii) requires that the notice of the 
proposed alterations (we use the broad word "alterations" to 
cover those words to describe alterations in rule 9(a)(iii» be 
posted 21 days prior to the date of the meeting. These rules 
are not a "written law" as that is defined by s.4 of the Interpre
tation Act 1984 (as amended). Thus, s.6I(1) of the Act does 
not apply to prescribe how time is calculated in this instance. 
The plain meaning ofthe rule, which we construe, as we are 
directed to do according to R v Aird; ex parte AWU (1973J 
129 CLR 654, is that the notice must be posted 21 days prior 
to the meeting ((ie) 21 days preceding) (see The Macquarie 
Dictionary). In other words, 2 J days must elapse between the 
posting and the date ofthe meeting. Twenty one days did not 
elapse, and the rule was not complied with. 

The next question was raised directly in argument with 
Mr Furey on the hearing ofthis application (see pages 37-38 
of the transcript). The next question is whether the rule is 
mandatory or not. If it is mandatory, then the non-compliance 
is fatal. If it is not, then the non-compliance is not. The old 
principle that on matters prescribed in the rules of an indus
trial organisation the rules are peremptory and anything which 
is done not in accordance with those rules is a nullity (see, for 
example, United Grocers, Tea and Dairy Produce Employees' 
Union of Victoria v Linaker [1916J 22 CLR 176) is now some
what diluted (see Krantz v Maynes [1967] 10 FLR 134 and 
Higgins v Nicol and Others [1971] 18 FLR 343 at 353). That 
principle is modified by the distinction now drawn between 
mandatory and directory rules and by holding in certain cases 
that substantial though not strict compliance is sufficient (see 
Higgins v Nicol and Others (01' cit) at pages 353-354 per 
Joske j and Riley v ABLF [1963] 4 FLR 380). 

The general rule is that an absolute enactment must be obeyed 
or fulfilled exactly, but it is sufficient if a directory rule is 
obeyed or fulfilled substantially (see per Lord Coleridge CJ 
in Woodward v Sarsons (1875) LR 10 CP 733 at 746-747 and 
per Northrop J in Lawrence v Porter (1988) 30 AILR 445). 

In Clayton v Heffron [1960] 105 CLR 214 at 247, the High 
Court said:-

"Lawyers speak of statutory provisions as imperative 
when any want of strict compliance with them means that 
the resulting act, be it a statute, a contract or what you 
will, is null and void. They speak of them as directory 
when they mean that although they are legal requirements 
which it is unlawful to disregard, yet failure to fulfil them 
does not mean that the resulting act is wholly ineffective, 
is null and void." 

We would apply that dictum to rules of an organisation such 
as the applicant. 

The question of whether a compliance with a particular pro
vision is mandatory must not be determined by reference to 
the particular facts ofthe case. The inquiry is as to the inten
tion of the rules (see May v Cox (1989) 31 AILR 404 per 
Wilcox J). 

A rule providing for alteration ofthe rules is, in the absence 
of clear provisions to the contrary, almost always held to have 
been intended to have mandatory effect. Such a rule goes 
fundamentally to the relationship between members and or
ganisations and that is why such rules are held to be manda
tory (see Roots v Mutton (1978)32 FLR 15, Morris v FLAIEU 
(1978) 35 FLR 60, Kayne v Banks and Others (1978) 22 ALR 
255, Lawrence v Porter (01' cit), following Kayne v Banks 
and Others (01' cit). and May v Cox (01' cit». (By contrast, 

rules governing procedure at meetings have been held to be 
directory and not mandatory in Johnson v Beitseen (\989) 
31 AILR 304 per Gray J). 

In this case, there are only three conditions precedent to the 
"passing" of alterations of rules. They are all contained in 
rule 9(a)(iii), since that is the procedure which was used here. 
We do not comment about the procedures set out in rule 9(a) 
and rule 9(b). 

The sending of a notice of proposed alteration 21 days be
fore the meeting of the Council is one of the conditions prec
edent. We have already dealt with the condition precedent 
requiring a two thirds majority of members present in attend
ance and voting to pass a resolution to alter the rules. The 
third condition precedent is the sending of a notice of pro
posed alteration to each member. We accept, on the evidence 
contained in Mr Robinson's declaration, that that was done, 
and so find. 

However, rule 9 states in quite mandatory terms that no 
amendment, addition to, variation, rescession (sic), or substi
tution shall be made unless these conditions are complied with. 
The whole intent of the rules and the words in rule 9 direct 
one to find that the procedure prescribed and rule 9 itself are 
to be read as mandatory. The above authorities assist us fur
ther in that view. The language ofthe rule is couched in man
datory terms and all of its requirements must be complied with. 

As we have already found on the evidence, the notice of 
proposed alteration to the rules was not posted at least 21 days 
prior to the meeting and all of the requirements of rule 9(a)(iii) 
have therefore not been proved to have been complied with. 

As to the matters of merit raised, we are satisfied that they 
constitute sufficient to establish the applicant's case to our 
satisfaction, as they have been outlined by Mr Furey. We are 
satisfied that all other matters which the applicant is required 
to establish under 5.62(4) of the Act have been established. 

However, the Full Bench must refuse the application, un
less it is satisfied as to all matters contained in s.55(4) ofthe 
Act which relate to an application to alter rules. S.55(4)(a) is 
one of those. For the reasons we have set out, we are not 
satisfied that that section has been complied with, and we 
would dismiss the application. 

GEORGE C: I have had the opportunity of reading the 
Reasons for Decision of his Honour the President in draft form. 
I agree with his conclusion that the application has not been 
authorised in accordance with the Rules of the Civil Service 
Association of Western Australia Inc as required pursuant to 
Section 55(4)(a) of the Industrial Relations Act, 1979. Sec
tion 55(4) provides that ifthe Full Bench is not satisfied as to 
that and other matters specified therein "it shall refuse an ap
plication by the organisation under this section". J would there
fore also dismiss the application. 

THE PRESIDENT: For those reasons, the application is 
dismissed. 

Order accordingly 
Appearances: Mr F G Furey on behalf of the applicant. 
Mr N Hodgson on behalf of the Metals and Engineering 

Workers' Union--Western Australia. 
Ms S Jackson on behalf of the Australian Liquor, Hospital

ity and Miscellaneous Workers' Union Miscellaneous Work
ers' Division, WA Branch. 

Mr N Pope (of Counsel) by leave on behalf of The State 
School Teachers' Union ofWA (lnc). 

Ms P Giles (of Counsel) by leave on behalf of the Austral
ian Nursing Federation, Industrial Union of Workers, Perth. 

Mr P Woodward on behalf of The West Australian Theatri
cal and Amusement Employees Association (Union of Em
ployees). 

Mr J A Lange on behalf of the Minister for Labour Rela
tions. 

Mr A J Power (of Counsel) by leave on behalf ofThe West
ern Australian Branch of the Australian Medical Association 
Incorporated. 

Mr C D Panizza on behalf of The Hospital Salaried Officers 
Association of Western Australia (Union of Workers). 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
(Incorporated) 

(Applicant) 
No 1061 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER R N GEORGE. 

4 April 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 20th day of February 1995, and having heard Mr F G 
Furey on behalf of the applicant, Mr N Hodgson on behalf of 
the Metals and Engineering Workers' Union--Western Aus
tralia, Ms S Jackson on behalfofthe Australian Liquor, Hos
pitality and Miscellaneous Workers' Union Miscellaneous 
Workers' Division, WA Branch, Mr N Pope (of Counsel) by 
leave on behalf of The State School Teachers' Union ofWA 
(Inc), Ms P Giles (of Counsel) by leave on behalf of the Aus
tralian Nursing Federation, Industrial Union of Workers, Perth, 
Mr P Woodward on behalf of The West Australian Theatrical 
and Amusement Employees Association (Union of Employ
ees), Mr J A Lange on behalf of the Minister for Labour Rela
tions, Mr A J Power (of Counsel) by leave on behalf of The 
Western Australian Branch of the Australian Medical Asso
ciation Incorporated and Mr C D Panizza on behalf of The 
Hospital Salaried Officers Association of Western Australia 
(Union of Workers), and leave having been granted to The 
Western Australian Branch of the Australian Medical Asso
ciation Incorporated to file a notice of objection out of time, 
and the abovenamed organisations and the Minister for La
bour Relations having not sought to pursue their notices of 
objection or any application for leave to intervene, and leave 
having been granted to the applicant herein to amend its ap
plication in the terms outlined in a document headed "Appli
cation 1061 of 1994 Proposed Amended Version (No. 4) of 
CSA Eligibility Rule to be put to the Full Bench on 20 Febru
ary 1995", and filed herein, and the Full Bench having re
served its decision on the matter, and reasons for decision 
being delivered on the 4th day of April 1995 wherein it was 
found that the application should be dismissed, it is this day, 
the 4th day of April 1995, ordered that application No 1061 
of 1994 be and is hereby dismissed. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Civil Service Association of Western Australia 

(Incorporated) 
(Applicant) 

No 1061 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P J SHARKEY. 

CHIEF COMMISSIONER W S COLEMAN. 
COMMISSIONER R N GEORGE. 

10 January 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 10th day of January 1995, and having heard Mr F Furey 
on behalf of the applicant and Mr C Panizza on behalf of the 
The Hospital Salaried Officers Association of Western Aus
tralia (Union of Workers), Mr R Lilburne (of Counsel) by leave 
on behalfofThe Western Australian Branch of the Australian 
Medical Association Incorporated and Ms S Jackson on be
half of the Australian Liquor Hospitality and Miscellaneous 

Workers' Union Miscellaneous Workers' Division, WA Branch 
all seeking to object pursuant to s.55(2)(c) of the Industrial 
Relations Act 1979 (as amended), and the applicant having 
made application, that the application herein be adjourned and 
the other aforenamed organisations having consented to such 
application, it is this day, the 10th day of January 1995, or
dered by consent that application No 1061 of 1994 be and is 
hereby adjourned sine die. 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

[L.S] President. 

COMMISSION IS 
SESSION-

Matters dealt 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Agriculture Protection Board and Others. 

No. P 51 of 1994. 

Government Officers Salaries, Allowances & Conditions 
Award 1989, No.A3 of 1989. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Commissioner, Public Service Commission. 

No. P 52 of 1994. 

Public Service Award 1992 No. PSA A4 of 1989. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Country High Schools Hostels Authority. 

No. P 53 of 1994. 

Hostel supervisory Staff Agreement 1980 No. AG 15 of 
1980. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Managing Director, State Government Insurance 
Commission. 

No. P 54 of 1994. 

Government Officers (State Government Insurance 
Commission) Award 1987, No. PSA A2111986. 

The Civil Service Association of Western Australia 
Incorporated 

and 

Hon Minister for Education. 

No. P 55 of 1994. 

Education Department Ministerial Officers Salaries, 
Allowances & Conditions Award 1983 No. 5 of 1983. 
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The Civil Service Association of Western Australia 
Incorporated 

and 
Director General, Department for Community Development. 

No. P 56 of 1994. 

Department for Community Services (Family Resource 
Workers, Welfare Assistants & Parent Helpers) Award 1990; 

PSA A1/1989. 

The Civil Service Association of Western Australia 
Incorporated 

and 
Joint House Committee--The Parliament ofW.A. 

No. P 57 of 1994. 

Electorate Officers Award 1986 No. A 18 of 1986. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Governor in Council & Others. 

No. P 58 of 1994. 

Parliamentary Employees Award 1989 

The Civil Service Association of Western Australia 
Incorporated 

and 
Minister for works and Services and Others. 

No. 1169 of 1994. 

Government Engineering and Building Trades Foremen and 
Sub-foremen Award No. 15/1973. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

4 April 1995. 
Directions Order. 

I. To facilitate the identification of issues the Commission 
requires: 

(a) the Applicant to file and serve within 14 days of the 
date of this Order the basis upon which the "8.5% 
$20 per week claim" has been calculated. On filing 
and service the applicant is to provide discovery with 
respect to documentation relevant to the basis upon 
which the claim has been formulated .including the 
quantum ofthe claim. 

(b) the Respondents are to file and serve within 7 work
ing days of receipt of service of I(a) above. an an
swer to that aspect of the claim and is to provide 
discovery of documentation relevant to the objec
tions to the claim generally. 

2. The Commission has accepted that, in the interest of ex
pediting these matters, all Evidence in Chief by proposed wit
nesses shall be by way of Statements of Evidence on oath or 
affirmation. 

Pursuant to this, Statements of Evidence (affidavits) and 
Statements in Reply shall be filed and served in accordance 
with the following: 

(a)' The Applicant is to file and serve Statements of Evi
dence (affidavits) within 28 days of the date of this 
Order. 

(b) The Respondent is to file and serve Statements of 
Evidence (affidavits) and Statements of any further 
matters relied upon or to be raised within 28 days of 
service of the Applicant's Statements of Evidence 
pursuant to 2(a) above. 

(c) The Applicant is to file and serve within 28 days of 
service of documents under 2(b) above, Statements 
of Reply. 

3. Evidence in Chief by proposed witnesses is limited to 
affidavits subject to a liberty to apply for the party calling the 
witness to adduce further oral evidence. 

Applications to call witnesses to provide oral evidence fur
ther to that tendered by affidavit shall be made no later than 7 
days before the commencement of hearing. 

4. Notice of intention to cross examine on any statement is 
to be given to the Commission and the other party no later 
than 7 days prior ofthe time when the statement is likely to be 
tendered in proceedings. 

5. If either party intends to object to the admissibility of 
material in any statement it is to file and serve notice and 
grounds of objection no less than 48 hours prior to the time 
when the Statement is likely to be tendered in proceedings. 

6. The Applicant and Respondents are to give discovery of 
all documents and/or material relied on by their witnesses 
within 14 days ofthe filing of the Statement of Evidence. 

Inspection of discovered documents is to be completed 
within 7 days of receipt of discovery. 

Discovery on oath is not required. 
7. There is liberty to any party to apply on giving 24 hours 

written notice to the other party. . 
(Sgd.) W.S. COLEMAN, 

[L.S] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

OPSM Spectacle Makers Pty Ltd. 
No. 78 of 1995. 

COMMISSION IN COURT SESSION 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

4 April 1995. 
Reasons for Decision. 

These are the Reasons for Decision of COLEMAN Cc.. 
GEORGE C., BEECH C. and PARKS C. 

OPSM Spectacle Makers Pty Ltd (OPSM) seeks an inter
pretation of Clause I A ofthe Optical Mechanic's Award 1971. 
This clause provides: 

"IA-STATEMENT OF PRINCIPLES DECEMBER 
1994 

It is a condition of this Award/Industrial Agreement 
that any variation to its terms on or from the 30th day of 
December J 994, including the $8.00 per week Arbitrated 
Safety Net Adjustments, shall not be made except in com
pliance with the Statement of Principles set down by the 
Commission in the Reasons for Decision in Matter no. 
985 of 1994." 

It is the particular application of the Arbitrated Safety Net 
Adjustment Principle with respect to the second and third $8.00 
per week adjustments set out in the Statement that gives rise 
to the application for interpretation. The Principle provides: 

"8.-Arbitrated Safety Net Adjustments 
In accordance with the State Wage Case decision of 

December, I 994 minimum rates and paid rates awards 
may be varied to include three $8.00 per week arbitrated 
safety net adjustments subject to the following: 

• Under the first arbitrated safety net adjustment set 
out hereunder where an employee is in receipt of an 
overaward payment in excess of$8.00 the order does 
not, in its terms increase actual wage rates. 

o It is intended that the second and third arbitrated 
safety net adjustments set out hereunder may only 
be offset to the extent of any wage increases payable 
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since I November 1991 pursuant to enterprise agree
ments, enterprise flexibility agreements or consent 
awards or award variations to give effect to enter
prise agreements. 
Second and third level award adjustments are known 
well in advance and parties should conduct their ne
gotiations within the context of the scope of offset
ting. 

• The intent of the Statement of Principles with re
spect to "Arbitrated Safety Net Adjustments" is to 
ensure that all employees covered by awards will 
receive a minimum wage increase of$24.oo per week 
over a period of more than four and a half years from 
1 November, 1991 to I July, 1996. 

(I) First Arbitrated Safety Net Adjustment 
(a) As from no earlier than the first pay period 

commencing on or after 7 November 1994 
awards may, on application, be varied to pro
vide a first $8 per week arbitrated safety net 
adjustment for employees who have not re
ceived a wage increase as a result of enter
prise bargaining since I November 1991. 

(b) At the time such an application is heard the 
Commission will raise with the parties the 
continued implementation of the award re
structuring programme commenced in 1989 
and measures taken and/or proposed to fur
ther encourage enterprise bargaining. While 
such action is not a pre-condition to the grant
ing of the safety net adjustment it must be 
pursued. 

(c) Where the supplementary payment in an award 
has already been varied for the $8.00 per week 
arbitrated safety net adjustment pursuant to the 
December 1993 State Wage Case decision, the 
level of supplementary payment will be re
duced by $8.00 per week at the same time as 
the first arbitrated safety net adjustment pro
vided for in this decision is inserted. Conse
quential amendments to clauses inserted as a 
result ofthe December, 1993 State Wage Case 
decision will be necessary and the following 
clause must be inserted into the award: 

"The rates of pay in this award include 
the first $8.00 per week arbitrated safety 
net adjustment payable under the Decem
ber, 1994 State Wage Decision. This first 
$8.00 per week arbitrated safety net adjust
ment may be offset to the extent of any 
wage increase as a result of agreements 
reached at enterprise level since I Novem
ber, 1991. Increases made under previous 
State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, 
are not to be used to offset arbitrated safety 
net adjustments." 

(2) Second Arbitrated Safety Net Adjustment 
(a) Enterprise level: a second $8.00 per week ar

bitrated safety net adjustment will be avail
able, at the enterprise level, from no earlier 
than from the first pay period commencing on 
or after 7 November, 1994, subject to the fol
lowing tests: 

(i) that the award has been varied for the 
first $8.00 per week safety net adjust
ment; 

(ii) that the union applicant has genuinely 
sought to reach an agreement with the 
employer but has been unsuccessful; 

(iii) that there is no likelihood that, within a 
reasonable period, further conciliation 
or negotiation will result in an agree
ment covering the employees con
cerned; 

(iv) that the employees concerned have not 
received the benefit of an arbitrated 

safety net adjustment in the previous 6 
months; and 

(v) that the amount of the arbitrated safety 
net adjustment is reduced to the extent 
of any wage increase as a result of agree
ments reached at enterprise level since 
I November, 1991, insofar as that wage 
increase has not previously been used 
to offset an arbitrated safety net adjust
ment. 

(b) Award level: a second $8.00 per week arbi
trated safety net adjustment will be available, 
at award level, from no earlier than the first 
pay period commencing on or after 22 March, 
1995 subject to the following tests: 

(i) that the award has been varied for the 
first $8.00 per week safety net adjust
ment; 

(ii) that at least 6 months has elapsed be
tween the first and second award level 
$8.00 per week safety net adjustments; 

(iii) that the award has been varied to in
clude enterprise flexibility provisions. 

(iv) that a programme of discussion between 
the award parties has been established 
to deal with the review ofthe award with 
particular attention to: 
(aa) the effective use of facilitative 

provisions; 
(bb) the effective use of majority 

clauses; and 
(cc) the implementation of a process 

for testing the relevance of the 
award at the enterprise level. 

(v) that in addition to the clause referred to 
in subclause (1)( c), the award contains 
the following clause: 

"The rates of pay in this award 
include the second $8.00 per week 
arbitrated safety net adjustment pay
able under the December, 1994 
State Wage Decision. This second 
$8.00 per week arbitrated safety net 
adjustment may be offset to the ex
tent of any wage increase payable 
since I November, 1991, pursuant 
to enterprise agreements, enterprise 
flexibility agreements or consent 
awards or award variations to give 
effect to enterprise agreements, in
sofar as that wage increase has not 
previously been used to offset an 
arbitrated safety net adjustment. In
creases made under previous State 
Wage Case Principles or under the 
current Statement of Principles, 
excepting those resulting from en
terprise agreements, are not to be 
used to offset arbitrated safety net 
adjustments." 

(3) Third Arbitrated Safety Net Adjustment 
Providing the Commission does not decide oth

erwise in proceedings arising from proceedings of 
the Australian Commission scheduled for August, 
1995 then at: 

(a) Enterprise level: a third $8.00 per week arbi
trated safety net adjustment will be available 
from no earlier than the first pay period com
mencing on or after 22 September, 1995, sub
ject to the following tests: 

(i) that the award has been varied for the 
first and second $8.00 per week arbi
trated safety net adjustments; 

(ii) that the union applicant has genuinely 
sought to reach an agreement with the 
employer but has been unsuccessful; 
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(iii) that there is no likelihood that, within a 
reasonable period, further conciliation 
or negotiation will result in an agree
ment covering the employees con
cerned; 

(iv) that the employees concerned have not 
received the benefit to an arbitrated 
safety net adjustment in the previous 12 
months; and 

(v) that the amount ofthe arbitrated safety 
net adjustment is reduced to the extent 
of any wage increase payable since I 
November, 1991 pursuant to enterprise 
agreements, enterprise flexibility agree
ments or consent awards or award vari
ations to give effect to enterprise 
agreements, insofar as the wage increase 
has not previously been used to offset 
an arbitrated safety net adjustment. 

(b) Award level: a third $8.00 per week arbitrated 
safety net adjustment will be available, at 
award level from no earlier than the first pay 
period commencing on or after 22 March, 
1996, subject to the following tests: 

(i) that the award has been varied for the 
first and second $8.00 per week arbi
trated safety net adjustments; 

(ii) that at least 12 months has elapsed be
tween the second and third award level 
arbitrated safety net increases; 

(iii) that the award has been varied to incor
porate the outcome of the August, 1995 
proceedings; and 

(iv) that in addition to the clauses referred 
in subclause (\)(c) and (2)(b)(v) the 
award contains the following clause: 

"The rates of pay in this award 
include the third $8.00 per week ar
bitrated safety net adjustment pay
able under the December, 1994 
State Wage Decision. This third 
$8.00 per week arbitrated safety net 
adjustment may be offset to the ex
tent of any wage increase payable 
since 1 November, 1991 pursuant 
to enterprise agreements, enterprise 
flexibility agreements or consent 
awards or award variations to give 
effect to enterprise agreements, in
sofar as that wage increase has not 
previously been used to offset an 
arbitrated safety net adjustment. In
creases made under previous State 
Wage Case Principles or under the 
current Statement of Principles, 

. excepting those resulting from en
terprise agreements, are not to be 
used to offset arbitrated safety net 
adjustments. " 

(4) Form of Orders 
An arbitrated safety net adjustment at enterprise 

level should be specified in an Appendix to the 
award. 

An arbitrated safety net adjustment at award level 
should specify a separate "arbitrated safety net" 
amount for each classification in the award. Where 
the minimum rates adjustment process in an award 
has been completed, the Commission may consider 
an application for the base rate, supplementary pay
ment and arbitrated safety net adjustment to be com
bined so that the award specifies only the total 
minimum rate for each classification. 

Where the minimum rates adjustment process has 
not been completed, the arbitrated safety net adjust
ment under this Principle may be taken into account 
in determining the size and phasing in of a mini
mum rates adjustment. 

An order providing for an award level arbitrated 
safety net adjustment shall also provide for the rel
evant offsetting clause to be inserted into the award 
(see subclauses I (c), 2(b)(v) and 3(b)(iv)." 

The facts giving rise to the application are set out by the 
applicant in the following terms: 

"(b) (i) the applicant is a named respondent to and is 
bound by the Award; 

(ii) by General Order No. 985 of 1994 the Award 
was varied with effect from 30 December 1994 
to include Clause 1 A--Statement of Princi
ples December 1994 as above. 

(iii) the applicant makes various overaward pay
ments to its employees employed in callings 
mentioned in the Award. Such overaward 
payments have arisen by reason of: 
(aa) agreement reached between the appli

cant and an individual employee at the 
time of employment; 

(bb) agreement reached from time to time 
with individual employees at their 
workplace (and hence at enterprise 
level); 

In terms of which the employees are to be 
paid wages in excess of the rate specified in 
the Award. 

(iv) some of the overaward payments referred to 
above have been made by agreement reached 
since 1 November 1991; 

(v) the agreement(s) so reached between the ap
plicant and its employees are not embodied in 
any award of or industrial agreement regis
tered by the Commission; 

(vi) the applicant intends to reach agreement with 
its employees or a number of them to make 
further overaward payments during the period 
ending 1 July 1996. None of such payments 
will be subject to award variation or be incor
porated in any industrial agreement registered 
by the Commission: 

(vii) the applicant wishes to offset or absorb any 
increases in wages which may be awarded by 
the Commission pursuant to the Arbitrated 
Safety Net Adjustment Principle of the Com
mission against the said overaward payments 
already agreed upon or to be agreed upon; 

(viii) the applicant also seeks to avoid the situation 
where between 30 December 1994 and I July 
1996: 
(aa) it agrees with one or more of its em

ployees to make further overaward pay
ments (such agreement not being 
reflected in any award or industrial 
agreement); 

(bb) the Award is varied to incorporate the 
second and third safety net adjustment; 

(cc) the applicant is then confronted with an 
obligation to honour its agreement to 
make overaward payments and, in ad
dition is obliged to pay the increases 
awarded by reason of the said adjust
ments." 

The question to which an answer is required is couched as 
follows: 

" Whether upon a proper interpretation of Clause I A 
ofthe Award the applicant employer, at its election, has 
the right to offset or absorb into overaward payments any 
increases in wages awarded by the Commission by vari
ation to the Award to incorporate the second or third safety 
net adjustments in the following circumstances: 

(i) where since 1 November 1991 the applicant 
has agreed with one or more of its employees 
to, and has implemented, an increase in wages 
in an overaward payment in the manner set 
out in paragraph (b)(iii) above; and 
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(ii) such agreement is not reflected in any con
sent award or award variation or any indus
trial agreement registered by the Commission." 

The Australian Liquor, Hospitality and Miscellaneous Work
ers Union, Miscellaneous Workers Division, Western Austral
ian Branch (ALHMWU), a named party to the Optical 
Mechanics Award 1971 responded to the issues put forward 
by the applicant for interpretation. The application attracted 
intervention from the Chamber of Commerce & Industry of 
Western Australia (the Chamber), the Trades and Labor Coun
cil of Western Australia (the Council), the Australian Mines 
and Metals Association (the Association) and the Hon Minis
ter for Labour Relations. 

An issue which was not raised by any ofthe parties to these 
proceedings was whether Clause I A is amenable to the inter
pretation being sought. It could be argued that this clause 
does no more than establish the condition upon which the 
award can be varied, that is, in compliance with the Statement 
of Principles December 1994. The interpretation which is 
now being sought could then be undertaken when the award 
was varied pursuant to the provisions of that Statement. In
deed the operation ofthe award clause under the Statement of 
Principles may prompt enforcement proceedings. However, 
none of this was argued before the Commission and there is 
no need to consider those issues any further. 

The applicant explains that the agreements entered into with 
employees since 1 st November 1991 involve the payment of 
wages at rates which exceed the amount prescribed by the 
award. It does not relate that wage to a fixed amount ex
pressed above the award wage rate. In fact there is no refer
ence to the award rate in the way the level of re numeration is 
expressed although it is said each of the parties would be aware 
of the award rate. 

The applicant is seeking to offset or absorb the second and 
third arbitrated safety net adjustments into the wage rate paid 
under arrangements entered into with employees from 1st 
November 1991. It is not arguing for offsetting or absorbtion 
in circumstances where the agreement is to pay a wage ex
pressly determined by reference to an amount fixed above the 
award rate. The applicant is not bound under any arrange
ment to pay a "certain amount over and above the award". It 
sees that as a different contractual issue which could carry 
entirely different obligations. 

The circumstances ofthe applicant's "overaward" payments 
were clarified early in proceedings. The limits which this 
impose upon the interpretation being sought was recognised 
by the Hon Minister who supported the applicant's position 
on the absorption ofthe second and third arbitrated safety net 
adjustments with respect to the arrangements entered into by 
it at the enterprise level. 

The Chamber and the Association also supported the appli
cant's position on the interpretation of offsetting or absorp
tion under the Arbitrated Safety Net Adjustment Principle 
pursuant to the Statement of Principles imported into the Op
tical Mechanics Award by operation of Clause I A established 
under General Order no. 985 of 1994. 

The primary submission in support of an interpretation al
lowing for offsetting or absorption proceeded on the basis that 
as a result of the General Order in December 1994, the Wage 
Fixing Principles are part of the Optical Mechanics Award. 
In interpreting those principles the Commission should look 
to the December 1994 State Wage Decision and the National 
Wage Decision (Print L5300) to which the Wage Fixing Prin
ciples gave effect in this State. In this way the construction of 
Clause I A can be seen in its proper context. However as far 
as the applicant and indeed the Chamber are concerned, the 
absorption provisions in the second and third arbitrated safety 
net adjustments are unambiguous. 

Verbal arrangements entered into between OPSM and its 
employees since I st November 1991 in respect to the rates of 
pay are "overaward" agreements. They are not registered as a 
"consent award" or award variations. There is no industrial 
agreement reflecting the terms of the arrangement in the Com
mission. If the situation eventuates that more agreements are 
to be entered into before July 1996, OPSM intends to follow 
the same arrangements of oral agreements for the payment of 
a total wage above the award rate. It wants to overcome any 
apprehensiori that there is an obligation to pay additional $8.00 

per week increases arising from award variations under the 
second and third arbitrated safety net adjustments. OPSM 
states that these award adjustments are fully absorbable under 
.the terms of the Arbitrated Safety Net Adjustment Principle 
irrespective of whether or not their agreements to pay an 
overaward wage are registered in the Commission. 

It is submitted that the oral arrangements already entered 
into by OPSM since I st November 1991 and which the Com
pany intends to continue to negotiate with its employees are 
"agreements entered into at an enterprise level" and as such 
come within the offsetting provisions of the second and third 
arbitrated safety net adjustments pursuant to the terms of the 
award amendments giving effect to those variations (Refer to 
the Statement of Principles--December I 994-Section 3. Role 
of Arbitration and the Award System. Clause S-Arbitrated 
Safety Net Adjustments Sub clauses (2)(b)(v) and 3(b)(iv) 
respectively). 

The statutory framework within which the Wage Fixing Prin
ciples were formulated and in which they operate do not in
clude a statutory definition of "enterprise agreement". It is 
submitted that the oral agreements to pay wages above the 
award rate in the circumstances identified by OPSM come 
within the scope of an enterprise agreement and the $8.00 per 
week adjustments may be offset to the extent of the existing 
wage payable pursuant to any enterprise agreement entered 
into since 1st November 1991. The distinction between the 
enterprise specific and industry level nature of the OPSM 
agreements was emphasised. 

The interpretation arising from the application of Clause 
lA in the Optical Mechanics Award being urged upon the 
Commission by the applicant is said to be consistent with the 
substance ofthe State and National Wage Decisions. Absorp· 
tion or offsetting in the circumstances put forward by OPSM 
is said to be: 

• consistent with the concept of the award safety net 
and the incentive to engage in enterprise bargain
ing; 

• consistent with the objective that all employees cov
ered by awards will receive a minimum wage increase 
of $24.00 per week over a period of more than four 
and a half years from I November 1991 to I July 
1996; and 

• to meet the intention to reduce the economic impact 
of the National Wage Decision. 

It is argued that iftomorrow an employer in response to the 
December 1994 State Wage Decision decides "to pay its em
ployees an increase of$24.oo or $16.00 per week if the award 
hasn't been varied for the first $8.00, then they have complied 
with the State Wage Case decision and they may, when the 
award is varied, elect to absorb that increase into that overall 
payment if the agreement is reached at an enterprise level." 
(Transcript p.21). The applicant submits that the application 
ofthe Arbitrated Safety Net Adjustment Principle cannot mean 
that the employer has to pay another $16 per week or $8 per 
week. That would be contrary to the objectives set out in the 
National Wage Decision to which the State Wage Decision 
gives effect, that is: 

"Individual enterprises will have a right to offset, in 
whole or part, each arbitrated safety net adjustment against 
wage increases received as a result of agreements reached 
at an enterprise level." (Print L 5300 at p.28) 

This objective translates to the terms of the Arbitrated Safety 
Net Adjustment Principle under the Statement of Principles-
December 1994. The applicant draws further support for in
terpreting the offsetting provisions of the Principle from the 
Full Bench of the Australian Industrial Relations Commis
sion in the 'MTIA Case'. The award variations arising out of 
the second and third Arbitrated Safety Net Adjustment Prin
ciple are 

" ..... enabling rather than exhaustive in that while they 
explicitly enable abs,?rption to take place in the defined 
circumstances referred to in the offsetting clauses they 
do not prohibit absorption in other circumstances. In the 
context ofa minimum rates award an order arising from 
the September 1994 Review decision would increase the 
minimum rates of pay prescribed in the award. In the 
circumstances where an employee is in receipt of an 
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overaward payment in excess 0£$8 the order does not, in 
its terms, increase actual wage rates." (' MTIA Case' Print 
L 6243 at p.3). 

It was put to us by Mr Bull representing OPSM and the 
Chamber that: 

"One really needs to go no further in answering the 
question as to whether absorption is permissible into 
overaward payments reached at the enterprise level be
cause it is quite clear there that they say that any of the 
three adjustments do not increase actual rates. They only 
increase the minimum rate contained in the award and if 
one is paying over that rate then the employer has the 
right, consistent with whatever contractual obligations 
they have with employees, to choose whether to absorb 
or offset those increases." (Transcript p.25) 

A significant difference between the application of the Ar
bitrated Safety Net Adjustment Principle in this jurisdiction 
and that which opemtes in federal awards arises from Section 
3(a) of the Industrial Relations Act, 1988 (Commonwealth). 
The Full Bench in the 'MTIA Case' notes that: 

"The offsetting provision with respect to the second 
and third adjustments is consistent with the Commission's 
statutory obligations pursuant to Section 3( a) of the Act 
in that it is designed to encourage parties to enter into 
formal agreements." ('MTIA Case' Print L 6243 at pA). 

The applicant argues that there are no such statutory require
ments imposed upon the implementation of the State Wage 
Principles by opemtion of the Industrial Relations Act, 1979 
(State). It is not an objective nor a condition of the arbitrated 
safety net adjustment that the offsetting provisions operate on 
that basis. In the circumstances ofOPSM's 'ovemward' agree
ment, absorption could not be conditional upon that agree
ment being registered under an instrument ofthe Commission. 

The words "enterprise agreements" used in the second in
dented paragraph of the preamble in Clause 8--Arbitrated 
Safety Net (already set out in these Reasons for Decision) 
should be taken to have the ordinary meaning of "an agree
ment reached at an enterprise level". Furthermore the appli
cant submits that when used in the phrase "pursuant to 
enterprise agreements" these words cannot possibly be li,?
ited to mean any instrument referred to under the Industnal 
Relations Act, 1979 (State). Similarly those words as they 
appear in subclauses 2(bXv) and 3(b)(iv) of this Principle take 
on no different chamcter than the ordinary meaning of "an 
agreement reached at an enterprise level". They encompass a 
range of outcomes including those identified by OPSM in these 
proceedings as well as award variations. 

Finally after reviewing the operation ofthe offsetting provi
sions in Tasmania and New South Wales under the applica
tion of the National Wage Decision in those States, the 
applicant put forward propositions which it asserts apply gen
emlly under the State Wage Fixing Principles. These are that: 

• the National Wage Case Decision clearly does not 
prevent absorption into overaward payments of 
agreements reached at the enterprise level that are 
not registered· in the form of some statutory instru
ment even though it is intended that those agree
ments would be ratified by the Commission; and 

• there is no absolute prohibition on absorption. This 
is clear under the State Wage Decision which allows 
the absorption of enterprise agreements reached be
tween individual employees and employers, whether 
it be on an individual basis or collectively, as long 
as the increase has been paid between I November 
1991 and 1 July 1996. 

As already noted the applicant's submissions were presented 
with the support of the Chamber. A declaration pursuant to 
Section 46( I )(a) of the Act was sought in the following terms: 

"That an employer bound by the Optical Mechanics 
Award has at its election the right to offset or absorb into 
ovemward payments any increases in wages awarded by 
the Commission by variation to the Award to incorporate 
the second or third safety net adjustments in the follow
ing circumstances: 

where since I November 1991 the employer has 
agreed with one or more of its employees to, and has 
implemented, an increase in wages in an overaward 

payment and such overaward payments have arisen 
by: 

• agreement reached between the employer and 
an individual employee at the time of employ
ment 

• agreement reached from time to time with in
dividual employees at their work place (and 
hence at Enterprise level). 

and where such an agreement is not reflected in any 
consent award or award variation or any industrial 
agreement registered by the Commission." 

Mr Cock for the Hon Minister submitted that the applica
tion could be disposed of shortly with consideration of only 
two words "enterprise agreements" where they appear twice 
in the Principles. Do these words mean "registered agree
ments" or do they mean agreements raised at the enterprise 
level? There was no basis to consider a third option, that the 
words could mean "agreements at the enterprise level consist
ent with the 1991 Principles". 

It was argued that the words must mean "agreements raised 
at the enterprise level" for the reason that the statute does not 
speak of "enterprise agreements" and there is no obvious in
tention in the Wage Fixing Principles for some registration 
process as a precondition to their identity. From this, one is 
left with the conclusion that "enterprise agreements" need 
merely be agreements having contractual force reached at the 
enterprise level. 

Support for this position is drawn from the 'MTlA Case' 
wherein the Full Bench recognises that the parties may have 
some "compelling reason" not to formalise their agreement. 
Such agreements are nevertheless recognised for the purpose 
of absorption under the second and third arbitrated safety net 
adjustments. (See Print L 6243 at p.5) 

The Hon Minister notes the particular contractual enterprise 
agreements entered into by OPSM and the limit to which ab
sorption is sought in those circumstances under the Arbitrated 
Safety Net Adjustment Principle. However, Mr Cock also 
notes that where the overaward payment is determined by ref
erence to an agreement to pay an employee a fixed amount in 
excess of the award rate so that total remuneration will in
crease as the award rate increases, absorption may be possi
ble. He believes that while it may require some sophisticated 
award provision, still it may be available by virtue of the na
ture of the Principles. However, Mr Cock points out that this 
is not the case pursued before us by the applicant. 

We were taken to two statements, one in the State Wage 
Case Reasons for Decision and the other in the Supplemen
tary Reasons for Decision in that matter to support the argu
ment in favour of absorption and to dispel any notion that 
there was any prohibition on it. 

First the Commission in Court Session in the State Wage 
Case states: 

"Offsetting o'lemward payments against the second and 
third arbitrated safety net adjustments is not intended un
der the National Wage Decision (as per the statement of 
the Full Bench in the 'MTIA Case' [Print L6243])." 

(75 WAIG 23 at 33) 
Then: 

"There was consensus that deletion of the term from 
the provisions referred to would not detract from the thrust 
of those requirements and the clear understanding that 
there would be no 'double dipping' with respect to the 
second and third arbitrated safety net adjustments avail
able under this application of the National Wage Deci
sion." 

(75 WAIG40) 
As already noted it was argued that the term "is not intended" 

in the first quote above does not change the proper effect of 
the MTIA Case. There is no prohibition on offsetting. In the 
Hon Minister's view the second quote reinforces the avail
ability of absorption or offsetting. 

The Hon Minister submits that an examination of the Arbi
trated Safety Net Adjustment Principle shows that the absorp
tion provisions of the second arbitrated safety net adjustment 
at the enterprise level although expressed in different terms to 
that set out for absorption at the award level neither states nor 
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imputes the requirement for the enterprise agreement to be 
registered. The identity of only "enterprise agreements" in 
the former and the detailed reference to forms of "enterprise 
arrangements" in the latter emphasises the all encompassing 
nature of the term within the absorption provision. There must 
be consistency between absorption at the enterprise and award 
levels. (See Clause 8-Arbitrated Safety Net Adjustments 
Subclause 2(a)(v) and Subclause 2(b)(v». A similar observa
tion is made with respect to absorption at the enterprise level 
and the award level under the third arbitrated safety net ad
justment (See Clause 8-Arbitrated Safety Net Adjustments 
Subclause 3(a)(v) and Subclause 3(b)(iv». 

To dispose of this application the Hon Minister proposes 
that the Commission issues a declaration in the following 
terms: 

"enterprise agreement" in Clauses 8(2)(b)(v) and 
8(3)(b)(iv) of the Statement of Principles-December 
1994 includes unregistered contractual arrangements at 
the enterprise level. 

The ALHMWU and Council provided a joint written sub
mission in response to this application. In summary their po
sition is: 

• The approach to interpreting awards, agreements and 
orders is well settled in this jurisdiction. 

Norwest Beef Industries Ltd and Others v AMIEU 
64 WAIG 2124 at 2127 

R.R.I.A. v AMWSWU 
67 WAIG 1097 at 1098 

AEEF&EU v Minister for Health 
71 WAIG 2253 at 2256 

• Clause 1 A--oStatement ofPrincipies December 1994, 
is unambiguous. Its meaning is that the Commis
sion however constituted when considering claims 
or applications to vary the award must do so in com
pliance with the Principles. 

• Interpreting the Arbitrated Safety Net Adjustment 
Principle will necessarily require consideration of 
specific circumstances in a particular workplace. 

• Arbitrated safety net adjustments are subject to a 
number of conditions. In respect of the second and 
third arbitrated safety net adjustments the intention 
is as follows: 

H. It is intended that the second and third arbi
trated safety net adjustments set out hereun
der may only be offset to the extent of any 
wage increases payable since I November 
1991 pursuant to enterprise agreements, en
terprise flexibility agreements or consent 
awards or award variations to give effect to 
enterprise agreements. 

Second and third level award adjustments 
are known well in advance and parties should 
conduct their negotiations within the context 
of the scope of offsetting. 

• The intent of the Statement of Principles with 
respect to "Arbitrated Safety Net Adjustments" 
is to ensure that all employees covered by 
awards will receive a minimum wage increase 
of$24.oo per week over a period of more than 
four and a half years from 1 November, 1991 
to I July, 1996."(75 WAIG 40 at 42) 

• The wording of these provisions (as above) is also 
unambiguous and the question of absorption of the 
second and third arbitrated safety net adjustment is 
to be determined on the basis of the particular cir
cumstances of an enterprise or business. 

• The question of absorption was considered at length 
by the Commission in Court Session in the State 
Wage Decision. (75 WAIG 23 at 30-33) 

"We have concluded from what has been 
put to us, from what stated in the National 
Wage Decision, and what was explained by 
the Full Bench in the 'MTlA Case' that the 
form of an order associated with the granting 
ofthe first arbitrated safety net adjustment does 
not preclude the absorption of the $8.00 per 

week arbitrated safety net adjustment into 
overaward payments. With respect to the sec
ond and third arbitrated safety net adjustments 
while it is not our intention to force the regis
tration of all overaward payments as indus
trial agreements under Section 41 of the Act., 
the only way that offsetting can be identified 
in respect ofthese award increases is by refer
ence to "agreements reached at enterprise 
level". This necessarily includes those regis
tered pursuant to Section 41 as well as those 
arising from enterprise flexibility agreements 
or consent awards or award variations giving 
effect to an agreement at an enterprise level. 
Offsetting overaward payments against the 
second and third arbitrated safety net adjust
ments is not intended under the National Wage 
Decisior (as per the statement of the Full 
Bench i1, the 'MTIA Case' [Print L 6243]). 
However, if the consequence of this is for par
ties to review overaward arrangements and that 
results in industrial agreements being regis
tered pursuant to Section 41 that will have 
been an outcome consistent with the objects 
of the wage fixing system. It will have 
achieved something that in some instances 
parties have been reluctant to do under the 
Minimum Rates Adjustment process. It is not 
a case that the Commission seeks to formalise 
every informal arrangement between employ
ers and their employees. However, the wage 
fixing system should prompt parties to at least 
consider issues associated with structural re~ 
form. In some cases an overaward payment 
arrangement may have been a convenient 
buffer against forces which have tried to pro
mote reviews under Structural Efficiency. 

It is emphasised that negotiations involv
ing offsetting should be conducted within the 
context that it is the object ofthe wage fixing 
system under which a programme for wage 
adjustments has been provided that all employ
ees will receive a minimum wage increase of 
$24.00 per week over a period of more than 
four and a half years from 1 November, 1991 
to I July, 1996." 

• The ALHMWU and Council submit that it is clear 
from the Reasons for Decision quoted above that: 

it is intended that all employees under awards 
receive at least a minimum wage increase of 
$24 over a period of more than four and one 
half years. 

that the Commission believes that the parties 
to awards and enterprises should conduct their 
negotiations in the context of the scope of off
setting . 

that it is desirable for parties to formalise their 
employment agreements. 

that the question of offsetting/absorption of 
the $8 arbitrated safety net adjustments will 
involve, in the absence of agreement, a con
sideration of the particular circumstances ap
plying to an enterprise. 

• The decision to offset an overaward increase against 
the second and third arbitrated safety net adjustment 
will be a discretionary matter for the Commissioner 
hearing the claim. 

• OPSM and the Chamber are seeking a general right 
of absorption for employers of the $8 arbitrated safety 
net adjustment. This is clearly not intended by the 
National Wage Decision and State Wage Decision. 

• The Commission in Court Session does not have di~ 
rect evidence of the arrangements/agreements at 
OPSM. In the absence of particular information re
liable conclusions cannot be reached on proper off
setting for the arbitrated safety net adjustment. 
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• The applicant makes a number of assertions concern
ing the particular overaward arrangements at OPSM. 
In the MTIA Case the Full Bench states: 

"In dealing with a particular dispute with 
respect to the absorption of the second and 
third safety net adjustments it appears to us 
that the intent of the September 1994 Review 
decision is that absorption will usually only 
be available in relation to increases flowing 
from formal agreements that is certified agree
ments, enterprise flexibility agreements or 
consent awards or award variations to give 
effect to enterprise agreements. In this re~rd 
it would generally be expected that the Com
mission would provide the parties to informal 
overaward awements with an opportunity to 
formalise such arrangements to the extent that 
they wish to reply upon them for the prwose 
of offsetting against the second and third ad
justments." (underlining by ALHMWU/Coun
cil). (Print L 6243 at p.5) 

• The information provided to the Commission about 
OPSM's arrangements has not been satisfactory for 
the Commission to reach a conclusion on the ques
tion of offsetting the Arbitrated Safety Net Adjust
ment. For example, the overaward payment struck 
on commencement may include provision for work
ing longer than the minimum number of hours per 
week. In a situation where an employee agrees to be 
paid say $545.00 per week for working a 45 hour 
week, such an overaward payment would only be a 
"handful of dollars" over and above that would be 
required to be paid for overtime hours in excess of 
38. Without the Commission being aware of the basis 
of overaward agreements any question of offsetting 
or absorption is hypothetical. 

• Given the clear direction from the State Wage Deci
sion concerning the scope of offsetting in the appli
cation of the arbitration safety net adjustments it 
would be inconsistent with the Wage Fixing Princi
ples for this matter to be arbitrated without negotia
tions between the ALHMWU and OPSM. 

• The declaration seeks the right for employers, with
out proper consideration by the Commission, to off
set and absorb the second and third arbitrated safety 
net adjustment against overaward payments. Such a 
declaration would be contrary to the Wage Fixing 
Principles and the conditions set out in Principle 8-
Arbitrated Safety Net Adjustment. 

• A general "free for all" to absorb overaward pay
ments will not be consistent with the Wage Fixing 
System. 

• The ALHMWU notes the statement in the State Wage 
Decision: 

"A failure to ensure that a coherent and 
comprehensive wage fixing system is main
tained could result in further litigation as un
certainties are explored and exploited. That 
is in no one's interest least of all those who 
rely on the operation of an equitable award 
system in this State. 

In some respects an inability to move be
yond wage adjustments available under this 
State Wage Decision will amount to failure to 
come to grips with enterprise bargaining. We 
trust that in the vast majority of cases this will 
not be so. 

Now more than ever before the maturity of 
parties will be put to the test in promoting a 
wages system which gives priority to enter
prise bargaining and where unions. employ
ers and employees take responsibility for 
industrial affairs at the enterprise level." 

(75 WAIG 23 at 45) 
• The declaration sought by the applicant on this oc

casion does not seek to provide solutions or encour
age people to give priority to enterprise bargaining. 

Rather it seeks a general exclusion for all employers 
under this award, and indeed by inference given the 
nature of this Commission in Court Session, all 
awards of the State Commission to absorb at their 
will overaward payments againstthe arbitrated safety 
net adjustment irrespective of the basis or reason for 
those overaward payments. 

• Such an interpretation would not be consistent with 
the State Wage Decision. 

In reply to the submissions presented by the ALHMWU and 
Council, the applicant Company and the Chamber argue that: 

• It is not necessary nor a requirement of the absorp
tion provisions of the Principles for the Commis
sion' to consider the particular circumstances in a 
particular workplace. 

• Given the ALHMWu/Council submission on award 
interpretation it is difficult to understand the con
tinual reference in their submissions to the intention 
ofthe Principles when there is no submission by the 
ALHMWUlCouncil that the words relating to ab
sorption are ambiguous. 

• The words ''may be" used in Clause 8(2)(b)(v) with 
respect to offsetting any wage increase pursuant to 
enterprise agreements etc. are clear and unambigu
ous. No way could it be said to prohibit the absorp
tion of the safety net adjustments into overaward 
payments that exist at OPSM. 

• The ALHMWUlCouncil refer to the 'desirability' 
of formalising employment arrangements this clearly 
is not a precondition to the availability of absorp
tion. 

• The assertion that the State Wage Decision did not 
intend to provide a general right of absorption would 
give rise to absurd consequences. It could never 
have been intended by the Commission that in com
mon rule awards the Commission would on applica
tion for the safety net adjustment address the question 
of absorption in respect of each enterprise and each 
agreement. 

• To argue that the Commission has insufficient infor
mation to reach a conclusion regarding the declara
tion sought implies there is offsetting where 
particular circumstances warrant it. 

• The applicant's submission is that the Principle does 
not read to prevent absorption. 

• The circumstances cited by way of example by the 
ALHMWu/Council where an agreement may in
volve a 45 hour week while not relevant to OPSM's 
circumstances "would not be considered as an 
overaward payment if overtime was payable as per 
the award". 

• A proper interpretation of the award could not pos
sibly include as a pre-requisite or condition for ab
sorption the process of negotiation, conciliation or 
arbitration as argued by the ALHMWu/Council. 

• The application for an interpretation seeks no more 
than a declaration of the true and correct meaning of 
the words "may be offset" in relation to agreements 
reached at an enterprise level in the circumstances 
presented by OPSM based on the facts contained in 
the application. 
The ALHMWu/Council submission has not ad
dressed the question on the facts stated. Their sub
mission would be more appropriate to the State Wage 
Case hearing. The Commission is not now in a po
sition to re-write its decision; it can only interpret 
the award in accordance with its Reasons for Deci
sion. 

• It is the submission of OPSM and the Chamber that 
the agreements reached and referred to in the appli
cation satisfy the term "agreements reached at the 
enterprise level"., The words 'may be offset' and the 
word 'includes' contained in the Reasons for Deci
sion are clearly permissive. 
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The Association supports this response. The Hon Minis
ter's reply to the ALHMWU and Council position included 
the following observations: 

• While the authorities cited by the ALHMWU and 
Council enunciate the correct approach to interpret
ing awards and orders when applying Section 46( I ), 
the Commission may in addition to declaring the true 
intention of the award, by order vary any provision 
of the award for the purpose of remedying any de
fect therein or giving full effect thereto. 

• It's not Clause I A which requires interpretation but 
the Statement of Principles set down by the Com
mission in its Reasons for Decision which by Clause 
I A, any variation to the terms of the award shall 
comply. The Principles set out in the Decision are, 
as a consequence of the General Order expressed by 
way of Clause I A, binding and incorporated into 
the award. (Re. WAIRC exparte Confederation of 
WA Industry (1992) 6 WAR 555 per Rowland J at 
561-2). 

• Contrary to the ALHMWU and Council's submis
sion, the interpretation does not require considera
tion of specific circumstances in a particular 
workplace. Indeed, such a proposition is inconsist
ent with the authorities cited by the ALHMWU and 
Council concerning the correct approach to the in
terpretation of an award. 

• Whilst the question of absorption may well be de
termined by arbitration, as suggested by the 
ALHMWU and the Council, the question for this 
Commission in Court Session is the proper meaning 
of the words "enterprise agreements" used in Clauses 
8(2)(b)(v) and 8(3)(b)(iv) of the Statement of Prin
ciples. That is the heart of this application. 

In the Minister's submission the term "enterprise 
agreements" includes unregistered contractual ar
rangements at the enterprise level. 

• The Commission may well consider that the proper 
resolution of such an interpretation application would 
be to vary the Principles for the purpose of giving 
fuller effect to the meaning of the term pursuant to 
Section 46( I )(b) of the Act. 

o The extended quote from page 33 ofthe State Wage 
Decision (75 WAIG 23) purports to set out the Com
mission in Court Session's conclusions. It is not 
conceded that the paragraphs are an accurate reflec
tion of what the Commission said because there are 
a number of typographical variations between the 
Commission's decision and the purported quote. 
Also, the two paragraphs extracted were not the only 
passages from the Decision which are relevant for 
the purpose of the application. 

• The Principles do not contemplate every situation 
involving absorption being referred to the Commis
sion in Court Session for determination. 

• It is incorrectly expressed to claim that the applicant 
"seeks a general right of absorption for employers 
of the $8 arbitrated safety net adjustment". This 
application may be resolved by the Commission in
terpreting the term "enterprise agreements". It is 
inappropriate to characterise the application as one 
seeking the granting of additional rights. 

• The Hon Minister rejects the suggestion that evi
dence may be necessary for the resolution of this 
matter. The application is not "hypothetical". 

• The applicant does not seek the right for employers 
without proper consideration by the Commission to 
offset and absorb the second and third arbitrated 
safety net adjustments against overaward payments 
nor a general "free for all" to absorb at their will. 

• To assert that the declaration sought by the appli
cant does not seek to provide solutions or encour
age people to give priority to enterprise bargaining 
and that it seeks endorsement of an ability to absorb 
at their will overaward payments irrespective of the 
basis or reason for those overaward payments, mis
conceives the nature of this application. 

• Generally the submission fails to deal with the propo
sition advanced on behalf of the Minister that it is 
implicit in the use of the term "enterprise agreements" 
in the Principles that it was clearly designed to in
clude unregistered contractual agreements at the en
terprise level. The submission does not seek to 
address or even deny this proposition. 

It is common ground that the provisions of Clause I A ofthe 
Optical Mechanics Award 1971 are unambiguous. Indeed this 
unanimity extends to the wording of the absorption/ offset
ting provisions of the Arbitrated Safety Net Adjustment Prin
ciple (Clause 8(2)(b)(v) and 8(3)(b)(iv» which apply to the 
award under General Order no. 985 of t 994 (75 WAI G 40 at 
45). However as the foregoing commentary shows, there are 
significant differences between the conclusions being drawn 
by the parties to the Award and those who support their re
spective positions. 

The issues which emerge under this application for inter
pretation go to the identification of an "enterprise agreement" 
under the Arbitrated Safety Net Adjustment Principle; whether 
the registration of such an agreement is a precondition to the 
operation of the absorption/offsetting provisions of the sec
ond and third award adjustments; and whether the preamble 
set out at the commencement to Clause 8--Arbitrated Safety 
Net Adjustments imports some limitation on the absorption! 
offsetting provisions of that Principle. 

The terms of Clause I A make it clear that the Statement of 
Principles set down by the Commission in its Reasons for 
Decision in matter no. 985 of 1994 are part of the award. It is 
not the case in our view that the Clause I A by which effect is 
given to the National Wage Decision under Section 51 ofthe 
Act necessitates in the first instance recourse to the Reasons 
for Decision in matter no. 985 of 1994 to understand the op
eration of Clause 8 of the Statement of Principles. Clause 
IA-8tatement of Principles 1994 establishes this. (cf. 69 
WAIG 3219 Nicholson J at 3226.) 

In interpreting the application of the absorption/offsetting 
provisions with respect to enterprise agreements which oper
ate by dint of Clause I A, the context must be the whole of 
Clause 8 in partiCUlar and the Statement of Principles in gen
eral (See AEEFEU v Min. for Health 71 WAIG 2253 at 2256). 

The facts that give rise to the interpretation require the iden
tification of"overaward" payments as "enterprise agreements". 
There is no difficulty in accommodating this understanding 
given the way Clause 8 uses the term in the preamble then 
refers to the phrase " ... agreements reached at an enterprise 
level ... " under the provision to be inserted into an award pur
suant to the first arbitrated safety net adjustments under Clause 
8(I)(c). 

The preamble to Clause 8--Arbitrated Safety Net Adjust
ments, states in part 

". Under the first arbitrated safety net adjustment set 
out hereunder where an employee is in receipt of an 
overaward payment in excess of$8.00 the order does 
not, in its terms increase actual wage rates." (em
phasis added). 

Clause 8(l)(c) provides 
...... The rates of pay in this award include the first $8.00 

per week arbitrated safety net adjustment payable under 
the December, 1994 State Wage Decision. This first $8.00 
per week arbitrated safety net adjustment may be offset 
to the extent of any wage increase as a result of ~ 
meuts reached at enterprise level since I November, 1991. 
Increases made under previous State Wage Case 

Principles or under the current Statement of Principles, 
excepting those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net adjustments." 
(emphasis added). 

There is nothing to suggest that the term "enterprise agree
ments" should be understood to be different from the phrase 
"agreements reached at an enterprise level" when the term is 
used in the absorption provisions to be inserted in awards under 
the second and third arbitrated safety net adjustments (See 
Clause 8(2)(b)(v) and 8(3)(b)(iv». In turn the term can be 
taken to include "overaward payments" just as it does under 
Clause 8(1 )(c). On this basis there is no reason to conclude 
the words "enterprise agreements" are ambiguous within the 



880 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

context of Clause 8 and given the facts upon which the inter
pretation rests. 

Next it is necessary to examine the context in which the 
words "enterprise agreements" appears in Clause 8 to ascer
tain whether the term imputes some registration process which 
establishes a condition precedent to the absorption/ offsetting 
under the second and third arbitrated safety net adjustments. 

In the absence of any statutory definition the term means no 
more than the "agreement reached at an enterprise" level be
tween the parties to the contractual relationshi p. Furthermore 
there is nothing in the operation of Clause 8 or the Statement 
of Principles generally which detracts from this position. In
deed as Mr Cock points out the repetition of the term "enter
prise agreement" in the provision necessary for effect to be 
given to the s~ond and third arbitrated safety net adjustments, 
supports the vIew that there is a class of arrangements gener
ally which come within the scope of"enterprise agreements" 
and another which give effect to particular arrangements bar
gained pursuant to enterprise flexibility agreements, consent 
awards or award variations. 

It follows from this that there is nothing in Clause 8 or the 
Statement of Principles which is incorporated into the award 
under Clause I A to establish registration as a pre-requisite to 
absorption/offsetting. 

The final step in interpreting the operation of Clause I A 
and thereby the absorption/offsetting provisions of Clause 8 
of the Statement of Principles involves the qualification to 
absorption that the arbitrated safety net adjustment "may be" 
offset to the extent of any wage increase payable since 1st 
November 1991 pursuant to enterprise agreements. 

It was argued for the applicant that these words are unam
biguous. They make it clear that there is no prohibition on 
absorption of the safety net adjustments into overaward pay
ments that exist at OPSM. That much is accepted. However 
the applicant Company, the Chamber and the Hon. Minister 
were particular about the terms of the enterprise agreement 
which operates at OPSM (and which it is to follow in future). 
It was not the case that the contractual entitlement of an em
ployee under an enterprise agreement expressed in terms dif
ferent from those which OPSM enters into, were to be 
interfered with. The particular character of the enterprise agree
ment may therefore qualify the operation of the absorption 
provision. The fact that enterprise agreements "may be" off
set invites this interpretation on their natural and ordinary 
meaning of those words. 

The provisions of Clauses 8(2)(b)(v) and 8(3)(b)(iv) when 
read within the context of the whole of the Clause 8--Arbi
trated Safety Net Adjustment support this interpretation. The 
preamble to Clause 8 is emphatic in terms of the first arbi
trated safety net adjustment. The Order does not, in its terms, 
increase actual wage rates. The second and third adjustments 
"may only be offset to the extent of any wage increases pay
able since J st November 1991 pursuant to enterprise agree
ments ... ". When effect is given to this in Clauses 8(2)(b)(v) 
and 8(3)(b)(iv) the provision is speaking to parties who have 
or who could be consummating an enterprise agreement. In 
its terms the absorption/offsetting provision does not say that 
irrespective of the terms of the agreement it will be absorbed 
or offset. Just as it does not say that it won't be absorbed. 
The qualification that it "may be" absorbed must be depend
ent upon the terms of the enterprise agreement itself. 

The preamble cautions parties to prospective enterprise 
agreements being entered into before I st July 1996 that they 
should conduct their negotiations within the context of the 
scope of offsetting. It would be short-sighted of OPSM and 
its employees not to ensure the efficacy of their agreement by 
accommodating the level of the award rate established under 
the Arbitrated Safety Net Adjustment Principle from time to 
time. 

In summary Clause I A of the Optical Mechanics Award does 
not prevent absorption of the second and third arbitrated safety 
net adjustments into agreements for overaward payments 
reached at an enterprise level with employees individually or 
collectively. Furthermore it is not a condition for absorption! 
offsetting to take place for the agreement reached at the enter
prise level to be registered under a statutory instrument in the 
Commission. 

It should be noted that this conclusion cannot prevent an 
emp!oyer who is paying an overaward or an employee who is 
receIving an overaward, or the employee's union, from refer
~ng to the Co~mission a dispute about the absorption! offset
ting ofthat partIcular overaward payment because ofits terms. 
Such a dispute is an industrial matter for the purposes of the 
Industrial Relations Act 1979 and Section 29 allows such a 
dispute to be brought to the Commission by at least those 
persons (and see the decision in the October 1983 State Wage 
Case (1983) 63 WAIG 2207 at 2208).· 

To answer the question posed the proper interpretation of 
Clause lA of the Optical Mechanics Award is that there may 
be absorption of the second and third arbitrated safety net 
adjustments into overaward payments in circumstances where 
since 1st November 1991 the applicant has agreed with one 
or more of its employees to wage rates under the terms ofthe 
contractual arrangement put to us. Even though such enter
prise agreements are not reflected in any consent award or 
award variation or any industrial agreement registered by the 
Commission. 

The declaration we would make pursuant to Section 46( I )(a) 
of the Act is along the lines proposed by the Hon Minister. 

"In compliance with the provisions of Subclauses 
(2)(b)(v) and (3)(b)(iv) of Clause 8--Arbitrated Safety 
Net Adjustments under the Statement of Principles which 
applies under Clause I A of the Optical Mechanics Award, 
"enterprise agreemerits" includes unregistered contrac
tual arrangements at the enterprise level." 

SENIOR COMMISSIONER: This is an application pursu
ant to Section 46 of the Act for the interpretation of Clause 
lA of the Optical Mechanics Award which reads as follows: 

"It is a condition ofthis Award that any variation to its 
terms on or from the 30th day of December 1994, includ
ing the $8.00 per week arbitrated Safety Net Adjustments, 
shall not be made except in compliance with the State
ment of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994." 

(Clause 1 A on file) 
The Declaration filed with the application is reproduced in 

full hereunder: 
"That an employer bound by the Optical Mechanics 

Award has at its election the ri~ht of off-set or absorb 
into overaward payments any increases in wa~es awarded 
by the Commission by variation to the Award to incoQlo
rate the second or third safety net adjustments in the fol
lowin~ circumstances: 

where since I November 1991 the employer has 
agreed with one or more of its employees to. and has 
implemented. an increase in wages in an overaward 
payment and such overaward payments have arisen 
Qx: 

• agreement reached between the employer and 
an individual employee at the time of employ
ment 

• agreement reached from time to time with in
dividual employees at their work place (and 
hence at EnteQlrise leve)). 

and where such an agreement js not reflected in any 
consent award or award variation or any industrial 
agreement registered Qx the Commission." 

(Declaration of file) 
(Emphasis Added) 

For the applicant, Mr Bull submitted inter alia that: 
"So the applicant's position is that from time to time 

with individual employees depending on a number of cir
cumstances, economic circumstances not being the least, 
arrangements are reached-an amement is reached in 
respect to the rate of pay employees receive. It may be 
that they might be done at the commencement of em
ployment or may be 12 months after employment or what
ever, but arrangements are agreed between employees and 
the applicant for rates of pay which are in excess of the 
award rates and may well be in excess of $24 more than 
the award rates, 
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That is. there is no consent award. there is no variation 
to the award. there is no industrial a~ment. It is not 
reflected in an instrument of this commission and, as I 
have mentioned previously, it is not even reflected in a 
written document. It is a verbal contract. 

So the applicant, OPSM, intends to continue to reach 
a~ment in respect to over-award payment at the enter
prise level and it does not wish to have those agreements 
reflected within any instrument of this commission as has 
been the previous practice. 

As I said, the reason for the application for interpreta
tion is that OPSM, like many employers, need to under
stand what their position will be, their legal liability in 
respect to the commission, if they continue to make 
over-award payments, whether they will then be forced 
to pay an additional $16 at a later date, whether it be 22 
March or some other date. Once they have that answer 
then they can make the necessary arrangements, ~ 
our submission that the over-award arrangements made 
by the applicant at the enterprise level are consistent with 
the absorption provisions of the state wage case 
~ and indeed the national wage case decision, J:!llii 
the applicant then has the right to elect whether to flow 
on the amendments in the award when they are made or 
to have them absorbed by the $8 or $16. 

So the submission that is put by OPSM and indeed by 
the Chamber of Commerce and Industry of Western Aus
tralia is that arrangements made at the enterprise level. 
which are not reflected as consent awards or industrial 
Ilcreements or award variations-as long as they are at 
the enterprise level they involve actual wage increases 
between the time stipulated. They are available to be 
offset against award variations containing the second and 
the third $8 increases because if that is not the case then 
there is no genuine minimum safety net increase of $24. 
It could be any other increase, and there is no opportu
nity for the economic impact to be reduced." 

(Transcript pages 11, 12 & 32) 
(My Emphasis) 

In view ofthe above, the question which the applicant poses 
is: 

"Whether upon a proper interpretation of Clause I A of 
the Award the applicant employer, at its election, has the 
right to off set or absorb into overaward payments any 
increases in wages awarded by the Commission by vari
ation to the Award to incorporate the second or third safety 
net adjustments in the following circumstances: 

(i) where since I November 1991 the applicant 
has agreed with one or more of its employees 
to, and has implemented, an increase in wages 
in an overaward payment in the manner set 
out in paragraph (b)(iii) above; and 

(ii) such agreement is not reflected in any con
sent award or award variation or any indus
trial agreement registered by the Commission." 

(Question on file) 
Mr Cock (of counsel) interviewing on behalf of the Hon 

Minister for Productivity and Labour Relations succintIy sum
marised the issue as follows: 

"Enterprise agreements appears twice in the principles 
to which Mr Bull has referred and if I understand the short 
point to which he seeks this commission to deteunine on 
an interpretation is. to declare the true interpretation of 
the words "enterprise agreements". 

Does it mean registered agreements or does it mean 
agreements raised at the enterprise level or perhaps as a 
third alternative, which you Mr Chief Commissioner 
raised, agreements at the enterprise level raised consist
ently with the 1991 principles. Those seem to us to be 
the three alternatives that might be advanced. 

Under those circumstances, it seems to us, one is left 
with only two options: are they registered agreements or 
need they be merely acreements having contractual force 
reached at enterprise level. 

It's our respectful submission it's the latter for the short 
reason that the statute does not speak ofenterprise acree
ments and there is no obvious intention in the principles 
as stated to be a reference to some registration process as 
a precondition. So it's our respectful submission that ~ 
proper interpretation. the one from which Mr Bull con
tends. that being an enforceable contractual acreement 
reached at enterprise level and that, in our respectful sub
mission, would dispose of the interpretation point." 

(Transcript Page 43) 
(Emphasis Added) 

I respectfully concur with the thrust of this submission and 
thus, in my opinion, the question really is thus: Does the 
expression "enterprise agreements" mean registered agree
ments only or does it mean and include agreements reached at 
enterprise level having contractual force? 

The legal principles to be applied in matters of interpreta
tion are set out in the judgement ofthe Industrial Appeal Court 
in North West Beef Industries Ltd v. Australian Meat Indus
tries Employees Union (WA) (1984) 64 WAIG 2124 wherein 
it was stated inter alia by Brinsden 1.: 

"In the hope that I have not fallen into the lawyers' trap 
of seeing difficulties where none exist my view is Clause 
12 is ambiguous in a number of respects. Having reached 
that view it seems to me I am entitled not only to con
sider earlier awards involving the same parties and the 
reasons for the making of them, but also the conduct of 
the parties over the years in the carrying on of their rela
tions to each other pursuant to the earlier awards and in
deed under these two awards: see Furniture Trades Award 
v. Foy and Gibson 30 W.A.I.G. 231; Merchant Service 
Guild v. Sydney Steam Collier Owners I F.L.R. 248 at 
251,254,256,257." 

(64 WAIG 2127) 
by Kennedy J.: 

"In my opinion, the relevant provisions of the awards 
are sufficiently clear to deny any resort to extrinsic aids. 
I have arrived at this conclusion with considerable reluc
tance, having regard to the basis upon which the parties 
have conducted themselves for such a period oftime. In 
an ordinary contractual situation, the facts may possibly 
have given rise to an estoppel by convention--see Amal
gamated Investment and Property Co. Ltd v. Texas Com
merce International bank Ltd (\ 982) Q.B. 84. However, 
in these proceedings, the function of this Court is to de
termine whether the Full Bench has erred in law. In my 
opinion, it has not, there being no "doubt or uncertainty 
or ambiguity", as contended in ground 2 of the grounds 
of appeal, in the meaning of the relevant provisions. This 
being so, there is no room for the application of section 
46(I)(b) of the Industrial Arbitration Act, 1979." 

(64 WAIG 2129) 
and by Olney J.: 

"If it be the case that the correct approach to the inter
pretation of an industrial award is to read the document 
itself and give to the words used their ordinary 
commonsense English meaning (see Jackson J. in United 
Furniture Trades Industrial Union v. Dale Manufactur
ing Co. Pty. Ltd., 30 W.A.I.G. 539, at p. 540) then the 
first task in every case will be to determine whether the 
words used are capable in their ordinary sense of having 
unambiguous meaning. If that question is answered in 
the affirmative then the further consideration of the ex
pressed or supposed intention of the award making tribu
nal does not fall to be considered. The majority of the 
Full Bench in this case took that view when they said: 

It is now trite law that when the meaning of lan
guage read in its ordinary and natural sense is ob
tained it is not necessary or indeed permissible to 
look to the intention of the parties. 

In my opinion the majority ofthe Full Bench has cor
rectly stated the basic principle to be applied in the inter-
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pretation of industrial awards. Any other conclusion 
would lead to industrial anarchy. If the contrary were the 
case every employer, union official and indeed each em
ployee would need to have available to him the expressed 
views of the award making tribunal whether they be ex
pressed before or after the makin~ of the award in order 
to determine the intention ofthe tribunal whilst the award 
itself would be rendered meaningless." 

(64 WAIG 2133) 
In a later case before the Industrial Appeal Court (Austral

ian Electrical, Electronics, Foundry and Engineering Union 
(WA Branch) v. Minister for Health (1991) 71 WAIG 2253), 
Rowland J. observed inter alia: 

"),do not regard the law as being in any doubt, Cooper 
Brookes (Wollongong) Pty Ltd v. Federal Commissioner 
of Taxation (1980- I 98 I) 147 CLR 297 deals with the 
construction of statutes. 

In my view, all that was said in that case applies with 
added force to the provisions of Awards which are often 
drafted by laymen. I adopt, with respect, the statements 
made by Mason and Wilson JJ at 320 and 32 I : 

"The rules, as D.C. Pearce says in Statutory Inter
pretation, p. 14, are no more than rules of common 
sense, designed to achieve this object. They are not 
rules oflaw. If the judge applies the literal rule it is 
because it gives emphasis to the factor which in the 
particular case he thinks is decisive. When he con
siders that the statute admits of no reasonable alter
native construction it is because (a) the language is 
intractable or (b) although the language is not in
tractable, the operation of the statute, read literally, 
is not such as to indicate that it could have not been 
intended by the legislature. 

On the other hand, when the judge labels the op
eration of the statue as 'absurd', 'extraordinary', 'ca
pricious', 'irrational' or 'obscure' he assigns a 
ground for concluding that the legislature could have 
intended such an operation and that an alternative 
interpretation must be preferred. But the propriety 
of departing from the literal interpretation is not con
fined to situations described by these lables. It ex
tends to any situation in which for good reason the 
operation ofthe statute on a literal reading does not 
conform to the legislative intent as ascertained from 
the provisions of the statute, including the policy 
which may be discerned from these provisions. 

Quite obviously questions of degree arise. I f the 
choice is between two strongly competing interpre
tations, as we have said, the advantage may lie with 
that which produces the fairer and more convenient 
operation so long as it conforms to the legislative 
intention. If, however, one interpretation has a pow
erful advantage in ordinary meaning and grammati
cal sense, it will only be displaced if its operation is 
perceived to be unintended." 

Their Honours had earlier said at 320: 
"For the reason already given in the discussion of 

the literal rule, departure from the ordinary gram
matical sense cannot be restricted to cases of absurd
ity and inconsistency." 

In the same case Stephen J said: 
" .... a close examination of that subsection against 

the background of its legislative history and that of 
its neighbouring sections has satisfied me that the 
intent of its framers, which it reflected when it was 
originally enacted, has been stultified by amendments 
to other provisions. which for some reason have 
passed by s.8Oc(3). That subsection now stands as 
an anachronism; the failure to amend it to accord 
with those provisions upon which it operates and 
have themselves long since been amended, ensures 
that to give it its literal application will. in the words 
of Fry L.J .• be to construe "the Act in order to defeat 
its object rather than with a view to carry its object 
into effect'; Curtis v. Stovin (25). His Lordship. in 
common with Lord Esther M.R. and Bowen L.J., 
refused to adopt a literal interpretation which would 

have led to the result 'that the plain intention of the 
legislation has entirely failed by reason of a slight 
inexactitude in the language of the section. ' 

Just as in Curtis v. Stovin it was possible for the 
Court both to recognize the nature of the draftman's 
error and to identify it as error (per Lord Esher M.R. 
(26», so here it is possible to trace the process by 
which s.80c(3) has become the anachronism which 
it now is."" 

(71 WAIG 2255) 
whilst Nicholson J. stated inter alia: 

"The manner in which the interpretation of the Award 
should be approached is not in doubt. An award should 
be interpreted in the same manner as a statute. (This 
proposition is so well established it is entirely unneces
sary to consider whether the Award is subsidiary legisla
tion within s5 ofthe Interpretation Act 1984). The object 
of interpreting the Award is to see what is the intention 
expressed by the words used. The words must be con
sidered in the whole oftheir context to ascertain whether 
they are consistent and harmonious with the other provi
sions of the enactment and can be intelligibly applied to 
the subject matter with which they deal. The background 
ofthe history ofthe sections may be part of the context. 
If the words are clear and unambiguous in their natural 
and ordinary meaning, effect will be given to them. That 
wiJI be the case even where the result or doing so is to 
produce a result which is inconvenient of unjust. Where, 
however, the result does not conform to the legislative 
intent as ascertained from the provisions of the statute, 
departure from the literal meaning of the words as per
mitted to give effect to the intent of the framers. Depar
ture may be appropriate when the operation ofthe statute 
is considered "absurd", "extraordinary", "capricious", 
"irrational" or "obscure" or where the statute on a literal 
reading does not conform to the legislative intent as as
certained from its provisions, including the policy which 
may be discerned from the provisions. These proposi
tions follow from Cooper Brookes (Wollongong) Propri
etary Limited v. Federal Commissioner ofTaxation ( 1981 ) 
147 CLR 297 at 304-5, 310-1, and 319-21. Cf Norwest 
Beef Industries Ltd v. Australian Meat Industries Em
ployees Union (WA) (1984) 64 WAIG 2124 at 2133, See 
also the dissenting judgment of McHugh JA in Kinston 
v. Keprose Pty Ltd (1987) II NSWLR 404 at 421, relied 
upon by Fielding C. 

The starting point is to determine whether the provi
sions of the Award are unambiguous in the sense that 
they are grammatically capable of only one meaning. In 
my opinion, cl 14(3)( a) is unambiguous in a grammatical 
sense. The effect of the subclause is to provide that where 
less than five consecutive afternoon shifts or five con
secutive night shifts are worked the employee concerned 
shall be paid at overtime rates whether those shifts arise 
as a consequence of the 9 day fortnight option or other
wise." 

(71 WAIG 2256 & 2257) 
and further Anderson J. said inter alia: 

"However the majority of the Full Bench considered 
that would be a "wholly unreasonable result". (Commis
sioner Fieldjng at 32). Implicit in the reasons that pre
vailed below, is the view that the operation of the shift 
work provisions in Mr Dale's case produced a result so 
unreasonable as to be plainly unintended by the award 
making authority, and therefore obviously the product of 
drafting error. The learned Industrial Magistrate and the 
majority of the Full Bench considered that this rendered 
it permissible to depart from the literal meaning of 
subclause 14(3)(a) and (b) and to construe the terms of 
those provisions in a way that produced what they con
sidered to be a result more in keeping with the evident 
purpose of those provisions. There is high authority for 
the proposition that although there may be no ambiguity 
in the provisions of an instrument, if the literal meaning 
of a particular provision is so much at odds with the evi
dent purpose of the instrument the literal meaning may 
be deserted in favour of some more realistic construc
tion. Cooper Brookes (Wollongong) Pty Ltd v. Federal 
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Commissioner of Taxation (1981) 147 CLR 297 at 304; 
Jones v. Wrotham Park Estates [1980] AC 74 per Lord 
Diplock at 105; Mills v. Meeking (1990) 64 ALJR 190 
per McHugh J at 203." 

(71 WAIG 2258) 
The Macquarie Dictionary (2nd Revised Edition) so far as 

is relevant here defines enterprise as " .... 4 a company organ
ised for commercial purposes", whilst agreement is "4 to come 
to one opinion or mind; come to an arrangement or under
standing: arrive at a settlement .... ". 

In the 1994 State Wage Decision of the Commission in Court 
Session (Cl CS) (75 WAIG 23 @25)theCommission in Court 
Session observed: 

"Of course, it is conceded t/'lat with a different legisla
tive framework there will be a different process under 
which the Statement of Principles will function in this 
jurisdiction. However,. the funQamental thrust of the 
wages system should be a focus on enterprise bargain
ing, the availability of programmed wage adjustments 
subject to conditions which do not undermine the incen
tive to reach enterprise agreements and a mechanism to 
maintain the momentum of Structural Efficiency under 
the award system." 

(75 WAIG 25) 
The CICS further observed: 

"It is a fact that parties embarking upon an enterprise 
agreement registered under Section 41 of the Act are gov
erned by the provisions of the Minimum Conditions of 
Employment Act. However, in our view. it would be 
wrong to conclude that that Act has underpinned their 
agreement or promoted the environment for that agree
ment to be entered into. 

Access to arbitrated safety net adjustments are provided 
for those employees unable to effect an enterprise agree
ment which. under Section 41, would take them away 
from the award restructuring process. To be effective in 
promoting enterprise bargaining some enterprise flexibil
ity provisions may need to be re-drafted. A failure to do 
this could result in enterprise flexibility provisions limit
ing and inhibiting the registration of enterprise agree
~ The requirements under the "Consent Awards and 
Award Variations to Give Effect to and Enterprise Agree
ment Principle" are quite onerous in comparison with the 
process ofregistering an enterprise agreement under Sec
tion 41 Qfthe Act. 

We do not endorse any standard "enterprise flexibility/ 
majority clauses" or "facilitative provisions" for inclu
sion in awards pursuant to the tests for the payment of an 
arbitrated safety net adjustment. However, to be effec
tive we consider that these award provisions should be 
flexible enough to promote the registration of enterprise 
amements under Section 41. 

How this sits with the statement that the first arbitrated 
safety net adjustment under the September, 1994 National 
Wage Decision may be offset to the extent of any increase 
as a result of agreements reached at enterprise level since 
I NQvember. ! 991 is Questioned. 

With respect to the second and third arbitrated safety 
net adjustments while it is not our intention to force the 
registratjon of all overaward payments as industrial agree
ments under Section 41 of the Act, the only way that off
setting can be identified in respect ofthese award increases 
is by reference to "agreements reached at enterprise level". 
Thjs necessarily includes those registered pursuant to 
Section 41 as well as those arising from enterprise flex-
ibili ents or consent awards or award variations 

vm n e nt nt' e I vel. Off-
setting overaward payments against the second and third 
arbitrated safety net adjustments is not intended under 
the National Wage Decision (as per the statement of the 
Full Bench in the 'MTIA Case [Print L6243]). How
ever, if the consequence of this is for parties to review 
overaward arrangements and that results in industrial 

agreements being registered pursuant to Section 41 that 
will have been an outcome consistent with the objects of 
the wage fixing system. It will have achieved something 
that in some instances parties have been reluctant to do 
under the Minimum Rates Adjustment process. ~ 
a case that the Commission seeks to formalise every in
formal arrangement iY',Jween employers and their employ
ees." 

(75 WAIG 26, 27, 30, 31 & 33) 
"One of the objectives of the system is to encourage 

bargaining at the enterprise level. Section 41 of the Act 
has been amended to facilitate that approach. Accord
ingly, enterprise agreements which are sought to be for
malised under the provisions of the Act, are most 
aopropriatelv formalised through a Section 41 Industrial 
Agreement. Notwithstanding this, consent awards at the 
enterprise may be made in accordance with Section 37 of 
the Act or awards varied to reflect enterprise agreements. 

Statement by the Commission. 
In the State Wage Decision the Commission has deter

mined three $8 per week wage adjustments under a pro
gramme extending through to July 1996. This includes 
the $8 per week increase provided for under the Decem
ber 1993 State Wage Decision. 

The wage increases are available where employees have 
been unable to reach an enterprise agreement with their 
employers and have not had wage increases on that basis 
since 1 st November 1991. 

The State's wage fixing system continues to focus on 
enterprise bargaining and maintains the momentum of 
structural reform which commenced in 1988. 

Existing award rates and conditions provide a safety 
net underpinning enterprise bargaining." 

(75 WAIG 35 & 45) 
In the judgement of Industrial Relations Commission of 

N.S. W. Full Session (unreported Matter No.IRC 2447 of 1994, 
State Wage Case-December 1994 at page 56) it is said: 

"We should, however, for the benefit of the parties, 
express our view with respect to the availability of the 
three $8 per week increases and how absorption, if any, 
may be achieved. The following propositions are the basis 
upon which employees are to receive the benefits ofthis 
decision--

• it is the intention of the Commission, and a recom
mendation is made accordingly, that each employee 
receive wage increases of not less than $24 per week 
during the period from 29 May 1991 to 22 March 
1996, whether or not the employee was in receipt of 
an over-award payment as at 29 May 1991. 

• Where over-award payments in any form were paid 
and continue to be paid the employer might absorb 
any individual $8 per week increase, at the time it 
falls due, subject always to the recommendation that 
the employee should receive increases equal to the 
$24 per week over the period consonant with the 
time limits laid down. 

• When increases have been achieved equal to the $24 
per week tbrough over-award payments, enterprise 
agreements. entemrise arrangements, work place or 
enterprise negotiation and/or by award of the Com
mission then those increases will be taken to have 
satisfied the safety net adjustment increases ~ 
extent of the amount so achieved." 

(State Wage Case-December 1 994--New South Wales) 
In the MTIA Case (Print L6243) a Full Bench of the Aus

tralian Industrial Relations Commission further dealt with the 
issue of absorption of arbitrated safety net adjustment. 

The Full Bench noted inter alia that: 
"The matters for determination concern the application 

and effect of the September 1994 Review decision with 
respect to the capacity for employers to absorb the safety 
net adjustments into overaward payments. 
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in this respect we agree with the submission put on 
behalf of ACCI that the award variations arising out of 
the September 1994 Review decision are enabling rather 
than exhaustive in that while they explicitly enable ab
sorption to take place in the defined circumstances re
ferred to in the offsetting clauses they do not prohibit 
absorption in other circumstances. In the context of a 
minimum rates award an order arising from the ~ 
ber 1994 Review decision would increase the minimum 
rates of pay prescribed in the award. In circumstances 
where an employee is in receipt of an overaward pay
ment in excess of $8 the order does not, in its terms, in
crease actual wage rates. 

The offsetting provision with respect to the second and 
third adjustments is consistent with the Commission's 
statutory obligations pursuant to s.3(a) of the Act in that 
it is designed to encourage parties to enter into formal 
agreements. 

While the form of the order specified in the Septem
ber 1994 Review decision would not preclude an em
ployer from absorbing the second and third safety net 
adjustments into overaward payments the clear intent of 
the decision is that these adjustments are not generally 
intended to be offset against wage increases arising out 
ofjnformal overaward agreements. 

In dealing with a particular dispute with respect to the 
absorption of the second or third safety net adjustments 
it appears to us that the intent of the September 1994 
Review decision is that absorption will usually only be 
available in relation to increases flowing from formal 
agreements, that is certified agreements, enterprise flex
ibility agreements or consent awards or award variations 
to give effect to enterprise agreements. 

For example, as submitted by the MTIA, the employer 
and union parties to a particular enterprise agreement may, 
for some compelling reason, not wish to formalise their 
agreement. In such a case the informal agreement will 
need to clearly indicate the parties intention with respect 
to whether or not the agreement is intended to exclude 
wage increases from other sources such as award increases 
arising from the September 1994 Review decision." 

(MTIA decision pages 2, 3, 4 & 5) 
It is important to note from all the above material that the 

use of the words "enterprise bargaining" denotes a process 
which if successful ordinarily results in the registration of an 
"Enterprise Bargaining Agreement" by the parties in this or 
the Australian Industrial Relations Commission. 

The "parties" in this context means an employerls and un
ionls as neither the IR Act (WA) or the Federal Industrial Re
lations Act permit an employeels to be a party/ies to a registered 
industrial agreement (see SectionAl ofthe IR Act (WA». 

By contrast the words "enterprise agreements" as used above 
do not directly or by inference necessarily imply registration 
of such an agreement pursuant to Section 41 of the WA Act. 
In the context ofthe WA IR Act, these words are neutral. 

Also, as is plain from the above excerpts, the terms "indus
trial agreement", "enterprise bargaining" and "agreements 
reached at enterprise level" are all used. It follows that each 
expression has its own meaning. But again " ... where employ
ees have been unable to reach an enterprise agreement with 
their employers" (supra) cannot include registration of such 
an agreement under Section 41 of the Act for the reasons stated 
earlier herein. Thus, it is plain that the words "enterprise agree
ments" as used in Clause I A of the Award are ambiguous and 
having regard to the authorities (cited above) the Commis
sion is thus entitled to examine the extrinic aids of the State 
Wage Case decision, the N.S.W. Full Commission decision 
and the MTIA decision, so far as they are relevant to the ques
tion posed, to assist in arriving at the correct interpretation. 

Section 46 of the Act provides so far as is relevant here: 
"46 (I) At any time while an award is in force under 

this Act the Commission may, on the applica-

(2) 
(3) 
(4) 

tion of any employer, organisation, or asso
ciation bound by the award--

(a) declare the true interpretation of the 
award; and 

(b) where that declaration so requires, by 
order vary any provision of the award 
for the purpose of remedying any de
fect therein or of giving fuller effect 
thereto. 

(5) In this section "award" includes an order, in
cluding a General Order, made by the Com
mission under any provision ofthis Act other 
than this section and an industrial agreement." 

(Section 46(1)(a)(b) & (5) of the Act) 
In the result I have concluded that the appropriate interpre

tation to be given to the words "enterprise agreements" as 
used in Clause I A of the Award is that they mean and include 
"registered agreements" pursuant to Section 41 of the Act and 
agreements reached at an enterprise level having contractual 
force. 

I would therefore declare the true interpretation as above 
and vary Clause I A ofthe Optical Mechanics Award to reflect 
that interpretation pursuant to Section 46( I )(b) of the Act. 

Appearances: Mr G.E. Bull on behalf of the Applicant and 
as intervener for the Chamber of Commerce and Industries of 
Western Australia. 

Ms S.M. Mayman on behalf of the Australian Liquor, Hos
pitality and Miscellaneous Workers Union and as intervener 
for the Trades and Labor Council. 

Ms G.A. Kristianopulas as intervener for the Australian 
Mines and Metals Association. 

Mr R.E. Cock (of Counsel) and with him Mr A.S. Caccamo 
as interveners for the Minister for Labour Relations. 

PRESIDENT
Matters dealt with

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 

The Hon Minister for Education 
(Applicant) 

and 

State School Teachers' Union ofWA 

(Respondent) 

(No 117 of 1995) 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

14 March 1995. 

Reasons for Decision. 
THE PRESIDENT: This is an application for a stay of a 

decision of the Government School Teachers Tribunal 
(hereinafter referred to as "the Tribunal") made under s.49( II} 
ofthe Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"). 

I am satisfied that an appeal has been instituted within the 
meaning of s.49( II} of the Act, and that the applicant has 
sufficient interest as a party at first instance to enable it to 
make this application. 

At first instance, the respondent, the State School Teachers' 
Union ofWA (hereinafter referred to as "the SSTU"), made 
application to the Tribunal for orders in relation to one of its 
members, Mr Philip Murray Burrows. Mr Burrows was 
suspended from duty pursuant to s.7C of the Education Act 
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1928 (as amended) (hereinafter referred to as "the Education 
Act") on 29 August 1994, and remains suspended on full pay 
as at the present time. 

Further, an inquiry was then instituted under s.7C of the 
Education Act and an authorised person, Mr Dick Maisey, has 
been appointed to conduct such inquiry. 

The SSTU, in its application before the Tribunal at first 
instance, sought a number of orders which I list hereunder-

"(a) an interpretation of section 7C; 
(b) a permanent stay ofthe proceedings against Burrows 

under section 7C; 
Alternatively to (b) 
(c) a declaration or order that the proceedings in respect 

of the 7C complaints be stayed until the procedure 
in regulation 135 of the Education Act Regulations 
is followed and that only complaints properly made 
under regulation 135 may be the subject of proceed
ings under section 7C; 

(d) a declaration or order that the CEO only proceed 
with the 7C complaints where it appears that Bur
rows may be guilty of misconduct; 

(e) a declaration or order that Reeves be disqualified 
from conducting the inquiry; 

(f) declarations or orders that: 
(i) the authorized person specifY in respect of each 

of the 7C complaints how the alleged conduct 
amounts to misconduct as defined in section 
7C(2); 

(ii) the authorized person provide particulars in 
respect of each of the 7C complaints of the 
date and place of the alleged event, and ofthe 
name ofthe affected student or students prior 
to any response by the teacher." 

The question of jurisdiction was raised before the Tribunal, 
which found that it had jurisdiction. 

In the end, the Tribunal, on 14 February 1995, made orders 
that the inquiry currently under way pursuant to s.7C of the 
Education Act in relation to Mr Burrows be stayed pending 
the hearing and determination of application No T 15 of I 994. 
There was a further order that the "stay" order come into effect 
from 14 February 1995 and remain in force until the 
determination of application No T 15 of 1994. 

The appeal is based on a number of grounds which I 
summarise here--

(1) The Tribunal had no jurisdiction to stay the inquiry. 
(2) The stay of the statutory inquiry under s.7C of the 

Education Act was not necessary or ancillary to the 
exercise of jurisdiction under s. 78( 1 )(a)(ii) ofthe Act. 

A number of submissions were made in relation to this 
matter. I do not propose to set them out in detail insofar as 
they relate to the question of jurisdiction. Suffice it to say that 
the appeal raises a serious question to be tried. That question 
is whether s.78(I)(a) of the Act confers jurisdiction on the 
Tribunal. On the arguments raised by both sides, it is plain 
that there is a serious matter of law to be determined upon 
appeal, and therefore a serious question to be tried (see the 
written submissions filed on behalf of either partY herein). 

I now turn to the question ofthe balance of convenience. It 
was submitted that the SSTU was now pursuing a path which 
added to the delay. The inquiry, it was submitted, should be 
allowed to take its course. If Mr Maisey were then in error, 
that could be corrected by the Tribunal on appeal once and for 
all. Further, the intervention of the Tribunal was premature. 
If the stay remained in place, the way was left open, it was 
submitted, for the SSTU, in every such matter to repeatedly 
approach the Tribunal in a s.7C inquiry. On the other hand, 
so the submission went, if the inquiry proceeded, there would 
be no delay, no repetitions of hearings, an opportunity for 
Mr Burrows to put his case, and one clear opportunity to 
appeal, on every contentious matter, on its merits. 

It was also submitted that Mr Burrows is presently on sick 
leave on full pay and has been for some months. Further, he 
had been requested to take up his employment in a district 
office but had declined. 

For the respondent, it was submitted that a number of 
questions were raised about the inquiry, serious questions 
directed to the legal standing of the investigation, and issues 
of procedural and natural justice. 

A range of disciplinary measures may be taken, including 
dismissal, as a result of the inquiry being completed. 
Accordingly, if it were allowed to continue, before application 
No T IS of 1994 were heard and determined, there was the 
prospect of substantial detriment to Mr Burrows. 

In addition, the proper determination ofthe issues raised by 
the SSTU would be rendered futile if the inquiry reached a 
conclusion prior to the application being dealt with. 

Further, so the submission went, the subject matter of the 
appeal should be protected so that the right of appeal was not 
rendered worthless. 

The only disadvantage suffered by the applicant as a result 
ofthe order issued by the Tribunal would be that it was unable 
to finally determine its inquiry until such time as the 
proceedings in application No T IS of 1994 were concluded. 
No permanent stay had been ordered, and the s.7C inquiry 
might continue after the determination of the present 
proceedings. 

It was submitted that the balance of convenience favoured a 
partY who had raised serious issues, including denial of natura I 
justice in proceedings which may ultimately deprive that party 
of his livelihood and reputation. 

The principles which relate to applications for a stay are 
well known. The applicant must establish that there is a serious 
question to be tried on appeal and that the balance of 
convenience is in favour of granting the application. Further, 
a person should not be lightly deprived of the "fruits of his! 
her judgment". Finally, the matter is to be decided in 
accordance with s.26 of the Act (see GawQolen~ Dawang Inc 
v Lupton and Others (992) 72 WAIG 1310). 

The applicant's detriment is said to be that this matter has 
been unresolved for several months. If a stay is not granted, 
the resolution will be further delayed. In the meantime, 
Mr Burrows remains suspended with pay. If the application 
is granted, the matter can proceed and be finally dealt with by 
the Tribunal on appeal. Further, such an intervention as 
occurred here is not only without power, but creates a precedent 
for intervention in all s.7C inquiries, so the submissions went. 

It seems to me that the real answer lies in the question of 
whether the Tribunal has jurisdiction. It would seem to me 
quite wrong for the matter to proceed until the question of 
that jurisdiction is determined. 

In addition to that, a further delay while this appeal is dealt 
with would not seem to me to be detrimental to the applicant, 
whilst if the matter does proceed there is likely to be detriment 
to the respondent's member. 

If the inquiry proceeds before the authorised person, then 
there would still be the question of jurisdiction to be 
determined. 

Further, the order for stay is only until the matters before 
the Tribunal are determined. I also understand that those 
matters are listed before the Tribunal this week. In the 
meantime, the substantive matters are still to be determined. 

However, more cogently, the detriment to the applicant is 
delay if the Tribunal's order is stayed. The respondent's 
member's possible detriment is a disciplinary penalty or 
dismissal. At this time, that detriment outweighs the detriment 
of delay suffered by the applicant. That might not always be 
so. S.26( I )( c) of the Act might mean that the interests of the 
community as a whole or of the applicant weigh heavier in the 
balance where there is further delay. However, I make no 
judgment on that, nor can I, quite obviously. 

The balance of convenience at this time favours the 
respondent. I would dismiss the application. 

Order accordingly 
Appearances: Mr K Pettit (of Counsel) and with him 

Mr G Edwards on behalf of the applicant. 
Mr A Hodge (of Counsel) and with him Ms H Prince (of 

Counsel) on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
The Hon Minister for Education 

(Applicant) 
and 

State School Teachers' Union ofWA 
(Respondent) 

(No 117 of 1995) 
BEFORE HIS HONOUR THE PRESIDENT 

PJSHARKEY 
14 March 1995. 

Order. 
This matter having come on for hearing before me on the 

13th day of March 1995, and having heard Mr K Pettit 
(of Counsel) and with him Mr G Edwards on behalf of the 
applicant and Mr A Hodge (of Counsel) and with him 
Ms H Prince (of Counsel) on behalf of the respondent, and 
having reserved my decision on the matter, and reasons for 
decision being delivered on the 14th day of March 1995 
wherein I found that the application for a stay should be 
dismissed and gave reasons therefore, it is this day, the 14th 
day of March 1995, ordered that application No I! 7 of ! 995 
be and is hereby dismissed. 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
Hon Minister for Education 

(Applicant) 
and 

State School Teachers Union ofWA 
(Respondent) 

(No 117 of 1995) 
BEFORE HIS HONOUR THE PRESIDENT 

PJSHARKEY 
8 March 1995. 

Order. 
This matter having come on for hearing before me on the 

7th day of March 1995, and having heard Mr K Pettit (of 
Counsel) and with him Mr G Edwards on behalf of the 
applicant and Ms H Prince (of Counsel) on behalf of the 
respondent, and having given my reasons, it is this day, the 
8th day of March 1995, ordered that the application to abridge 
time and to expedite the hearing of an application for a stay 
herein be and is hereby dismissed. 

(Sgd.) P. 1. SHARKEY, 
[L.S] President. 

Under Section 66-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

John J Dow 
(Applicant) 

and 
The West Australian Locomotive Engine Drivers', 

Firemen's and Cleaners' Union 
(Respondent) 

No 60 of t 995. 
BEFORE HIS HONOUR THE PRESIDENT 

PJSHARKEY. 
14 March 1995. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Mr John J Dow 
pursuant to s.66(2)(e) and (t) of the Industrial Relations Act 
1979 (as amended) (hereinafter referred to as "the Act"). 

S.66(2) provides that the Commission may do certain things 
under s.66(2)(e) and (t). Those provisions read as follows:-

"(2) On an application made pursuant to this section, the 
President may make such order or give such direc
tions relating to the rules of the organization, their 
observance or non-observance or the manner oftheir 
observance, either generally or in the particular case, 
as he considers to be appropriate and without limit
ing the generality ofthe foregoing may--

(e) inquire into any election for an office in the 
organization if it is alleged that there has been 
an irregularity in connection with that elec
tion and make such orders and give such di
rections as the President considers necessary--

(i) to cure the irregularity including recti
fying the register of members of the or
ganization; or 

(ii) to remedy or alter any direct or indirect 
consequence thereof; and 

(f) in connection with an inquiry under paragraph 
(e)-

(i) give such directions as the President 
considers necessary to the Registrar or 
to any other person in relation to ballot 
papers, envel(lpes, lists, or other docu
ments of any kind relating to the elec
tion; 

(ii) order that any person named in the or
der shall or shall not, as the case may 
be, for such period as the President con
siders reasonable in the circumstances 
and specifies in the order, act or con
tinue to act in and be deemed to hold an 
office to which the inquiry relates; 

(iii) declare any act done in connection with 
the election to be void or validate any 
act so done; 

(iv) Deleted." 
I am satisfied that, at all material times, Mr Dow was a mem

ber of an organisation as defined in the Act, namely the re
spondent, The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union. I am satisfied that I therefore 
have jurisdiction to hear and determine this application. 

The application alleged that the applicant, Mr Dow, had 
applied to the Commission against the respondent organisa
tion "for an order in accordance with section 66(e)(f) (sic), 
directing that nomination's for the office of Branch Secretary, 
Northam be recalled". The grounds on which the application 
was made are:-

"That the nomination of John Dow, a financial mem
ber of the W.A.L.E.D.F & C Union was rejected as being 
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defective on the grounds that his nomination form was 
signed by a financial person, who it was claimed was not 
a member and without him being given the opportunity 
to remedy the alleged defect in accordance with rule 56( f) 
of the union's registered rules". 

By its answer, the respondent organisation says:-

"The nomination by John J. Dow for the position of 
Branch Secretary (Northam) was rejected because it did 
not conform with the Registered Rules of the 
WALEDF&C Union." 

The facts in this matter are as follows. 

Mr John J Dow was, at all material times, a financial mem
ber of the respondent organisation. At all material times, he 
was a member ofthe Northam Bronch which is one of a number 
of bronches of the organisation. 

Elections were due for the position of Branch Secretary at 
Northam, and, by a notice displayed in the Union Notice Cabi
net at Northam, dated 7 October 1994, nominations were called 
for one Chairman, two Vice-Chairmen, one Secretary and one 
Steward. In fact, these were nominations for election to a 
Branch Committee. Most relevantly to this case, the notice 
contained the following (see exhibit 3):-

"Nominations for Branch Officers must be in the hands 
ofthe Bronch Secretary prior to the meeting ofthe Branch 
for NOVEMBER, after which no nomination can be re
ceived. 

This circular should be posted in the Notice Case with 
a notice inviting nominations for the various offices to 
be filled, in accordance with the conditions set out in the 
circular, same to close at the November meeting." 

Rule 28(6) of the respondent organisation's rules contains 
the prescription for nominations in relation to candidates for 
office in the Branch Committee. Rule 28 deals generally with 
"Branch Officers". 

Mr Dow nominated for the office of Branch Secretary at 
Northam on the form provided to him by the Branch Secre
tary, who was himself a candidate for office. The form, ex
hibit 4, is dated 18 November 1994, and was signed by Mr Ivan 
Cox and Mr S Turnbull. 

It is quite plain that, at the material time, Mr Cox was treated 
as a financial member, but I have been advised from the bar 
table, and it is clear from the evidence, that he was not at any 
time admitted to membership in accordance with rule 3 of the 
respondent organisation's rules. The relevant part of that rule 
reads as follows:-

HA person shall not be a member of this Union who is 
not a worker except in capacity of an honourary member 
or a member who or whose personal representative is 
entitled to some financial benefit or financial assistance 
under these Rules while not being a worker. Any person 
eligible for membership of the Union shall, on the pres
entation of a membership form duly signed and witnessed, 
be proposed by one and seconded by another member at 
the monthly meeting ofthe Union and if a majority ofthe 
members present vote in favour of his becoming a mem
ber, he shall be considered elected." 

The Branch Secretary is and was Mr J P Menegon. 

At the November 1994 meeting of the Northam Branch, 
Mr Dow attended. He did not hand his nomination in prior to 
the meeting, but when the Branch President, Mr Oeriemans, 
called for nominations to be handed in, he handed his in, after 
the meeting commenced. He was informed in the course of 
the meeting that the nomination form was defective because it 
was signed by Mr Cox who was an unfinancial member. Even
tually, Mr Menegon was elected unopposed following the re
jection of Mr Dow's nomination. Subsequently, the matter 
was referred by the Northam Branch to the General Secretary, 
Mr McPolin. Mr Dow gave evidence that, in a telephone con
versation, Mr McPolin told him that the nomination was to be 
rejected. It was put to Mr Dow in cross-examination that this 
was not so, but he maintained his position, and despite my 
invitation no evidence was called to contradict this evidence, 
so I accept his evidence in that regard. 

In due course, a notice was posted in the Union Notice Case 
at Northam signed by Mr Menegon and dated 10 December 
1994 in these terms (see exhibit 6):-

"Any Enginemen having a dispute with the nomina
tion of election of Branch Officers for the 1995-1996 
Term, such dispute is to be put in writing and in the hands 
of the BRANCH SECRETARY prior to the START of 
the DECEMBER meeting." 

Mr Dow, by notice dated 11 December 1994, both to 
Mr Menegon and Mr McPolin, the General Secretary, gave 
notice of such a dispute and requested the opportunity to rec
tify the alleged defect in his nomination in accordance with 
rule 56(f) (see exhibits 7 A and 7B). 

At no time, on the evidence, and as I accept, was Mr Dow 
told that the nomination was lodged out of time. The only 
reason given to him for the rejection of his nomination was 
that one of the persons nominating him, namely Mr Cox, was 
not a financial member. This was notwithstanding that Mr Cox 
had paid union dues for some time. At no time was Mr Dow 
given any opportunity to rectify the alleged defect. At no 
time was any Returning Officer appointed by anyone, on the 
evidence. The Northam Branch Chairman was not a Return
ing Officer, nor was the incumbent Branch Secretary, 
Mr Menegon. Indeed, as a candidate, Mr Menegon could not 
be so appointed without the rules being breached. 

Rule 56(a) of the respondent organisation's rules provides:-
"(a) Whenever it is necessary to conduct a ballot or ref

erendum of the Union or Branch for any purpose, 
the General Committee or Branch, as the case may 
be, shall have power to appoint a member of the 
Union as Returning Officer ... " 

The Returning Officer is then a person with a number of 
duties and powers conferred by rule 56. For example, no per
son shall be appointed a Returning Officer or Deputy Return
ing Officer in respect to any ballot for any position for which 
he is a candidate, nor shall he be the holder of any other office 
or be an employee of the union (see rule 56(b) which reads as 
follows):-

"(b) No person shall be appointed a Returning Officer or 
Deputy Returning Officer in respect to any ballot 
for any position for which he is a candidate, nor shall 
he be the holder of any other office or be an em
ployee of the Union." 

Mr Menegon, insofar as he might have acted as Returning 
Officer, acted in breach of that rule. Mr Oerlemans did also. 

Elections for Branch Officer are prescribed to occur bienni
ally (see rule 28). 

The rules provide that a ballot to elect Bronch Officers can
not be conducted, except by a Returning Officer appointed by 
a Generol Committee or the Bronch. It is the duty of that 
Returning Officer, amongst other duties, to invite nominations 
from eligible members, to receive them as prescribed by 
rule 56(f), and to act in relation to them further as prescribed 
by rule 56(f). In particular, if the Returning Officer finds a 
nomination to be defective, as was the case here, he is re
quired by the use of the word "shall", which is mandatory, 
before rejecting a nomination to notify the person concerned 
by telegram ofthe defect. Then, ifit is practicable to do so, he 
is required to give that nominee the opportunity of remedying 
the defect within seven days of him being so notified. I would 
be prepared to interpret the rule to say that notice would be 
suffice were it given by registered letter or facsimile commu
nication to the address of the nominee as it appears in the 
register of members of the organisation (as to interpretation 
of rules of organisations see R v Aird; ex parte AWU [1973] 
129 CLR 654). 

In this case, I am satisfied that no opportunity was given to 
remedy the defect, which one would think would have been 
readily remediable, and there was a failure in that respect to 
comply with rule 56(f). 

Insofar as a Returning Officer was not appointed, there was 
a further breach of rule 56. Insofar as the existing Branch 
Secretary purported to act as a Returning Officer when he was 
a candidate, then there was a further breach of rule 56(b). 
Insofar as Mr Oerlemans did when he was not appointed as a 
Returning Officer, there was a breach of the rules. Further, as 
I find, there was a breach of the rule (again rule 56(b», in that 
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both purported to act as Returning Officers (as defined in s.7 
of the Act) when they were not. 

There was, therefore, as I find, an irregularity as that is de
fined in s.7 of the Act. That definition provides as follows:-

""irregularity", in relation to an election for an office, 
includes a breach ofthe rules of an organi~ation, and any 
act, omission, or other means by which the full and free 
recording of votes, by persons entitled to record votes, 
and by no other persons, or a correct ascertainment or 
declaration ofthe results of the voting is, or is attempted 
to be, prevented or hindered;" 

Accordingly, there being such an irregularity, I declare that 
the election unopposed ofMr Menegon, is null and void, and 
I will order that the election process commence again with the 
appointment of a Returning Officer in accordance with the 
rules, and, of course, the requirement that nominations be 
called for the position of Branch Secretary of the Northam 
Branch in accordance with the rules. 

A Minutes of Proposed Order will issue accordingly. 
Appearances: Mr L Young, as agent, on behalf ofthe appli

cant. 
Mr MD McPolin on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John J Dow 
(Applicant) 

and 
The West Australian Locomotive Engine Drivers', 

Firemen's and Cleaners' Union 
(Respondent) 

No 60 of 1995. 
BEFORE HIS HONOUR THE PRESIDENT 

PJSHARKEY 
14 March 1995. 

Order. 
This matter having come on for hearing before me on the 3rd 
day of March 1995, and having heard Mr L Young as agent on 
behalf ofthe applicant and Mr M D McPolin on behalf ofthe 
respondent, and having reserved my decision on the matter, 
and reasons for decision being delivered on the 14th day of 
March 1995, it is this day, the 14th day of March 1995, or
dered and declared as follows:-

(I) THAT the election of a Branch Secretary of the 
Northam Branch of the respondent organisation 
which resulted in the election ofMr Menegon to that 
office on the 20th day of November 1994 be and is 
hereby declared null and void. 

(2) (a) THAT an election for the office of Branch 
Secretary aforesaid commence again with the 
appointment of a Returning Officer in accord
ance with rule 56 of the rules of the respond
ent organisation. 

(b) THAT such election commence within 14 days 
of the 14th day of March 1995. 

(c) THAT such election be completed within 
56 days of the 14th day of March 1995. 

(3) THAT nominations be called for the office of Branch 
Secretary of the Northam Branch in accordance with 
rules 28 and 56 of the rules of the respondent or
ganisation. 

(4) THAT the said election be conducted in accordance 
with the rules of the said respondent. 

(Sgd.) P.J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
John J Dow 
(Applicant) 

and 
The West Australian Locomotive Engine Drivers', 

Firemen's and Cleaners' Union 
(Respondent) 

. No 60 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

1 'February 1995. 
Order. 

This matter having come on for a directions hearing before 
me on the I st day of February 1995, and having heard Mr L 
Young as agent on behalf of the applicant and Mr M D McPolin 
on behalf of the respondent, and having-made such orders and 
given such directions as are necessary or expedient for the 
expeditious and just hearing and detennination of this matter, 
it is this day, the I st day of February 1995, ordered and di
rected as follows:-

(I) THAT the application herein be and is hereby ad
journed for hearing and detennination to 10.00 am 
on Friday, the 3rd day of March 1995. 

(2) THAT the respondent herein forward to the agent 
for the applicant herein at 7 A Gipps Court HilIary 
6025 in the State of Western Australia within 48 
hours the following documents relevant to the ap-
plication herein:- . 

(a) a photocopy of the notice calling for nomina
tion of branch officers ofthe Northam Branch 
of the respondent organisation, and 

(b) a photocopy ofthe applicant's original appli
cation for nomination for the position of 
Branch Secretary, Northam Branch. 

(Sgd.) P.J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
David Kimberley Hathaway 

(Applicant) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

(Respondent) 
(No 1244 of 1994) 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

23 February 1995 
Reasons for Decision. 

THE PRESIDENT: This is an application brought by the 
applicant under s.66 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). 

The applicant is a member of the respondent, The West 
Australian Locomotive Engine Drivers', Firemen's and 
Cleaners' Union of Workers. At all material times, as was 
properly conceded. the respondent was an organisation as that 
is defined in s.7 of the Act, and, at all material times, the 
applicant, David Kimberley Hathaway, was a financial member 
of the respondent. I therefore find that I have jurisdiction to 
hear and detennine the matter in accordance with s.66( I) of 
the Act. 
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By his application, Mr Hathaway sought a number of orders. 
I reproduce that section ofthe application hereunder-

"( 1 ) That the Office of Secretary of The West Australian 
Locomotive Engine Drivers' Firemen's and Clean
ers Union of Workers, be declared an Office in Re
lation to an organization as per Section 7 of The 
Industrial Relations Act of 1979, as amended. 

(2) That Rule 18(a) of the Registered Rules of the West 
Australian Locomotive Engine Drivers' Firemen's 
and Cleaners Union of Workers be amended to pro
vide for the General Secretary being elected by a 
Ballot ofthe financial members of the Union and in 
a manner provided for in the Industrial Relations Act 
of 1979, ie; each four (4) years, so as to bring the 
Office into consistency with the democratic control 
of the Union and its Members. 

(3) That the registered rules of the West Australian Lo
comotive Engine Drivers' Firemen's and Cleaners 
Union of Workers be amended to conform with Sec
tion 56( 1)( e) ofthe Industrial Relations Act of 1979. 
(e) shall not permit a person to be elected to hold an 
Office within the organization for a period exceed
ing four (4) years without being re-elected. 

(4) That the Secretary of the West Australian Locomo
tive Engine Drivers' Firemen's and Cleaners Union 
of Workers be ordered or directed to take reasonable 
steps to adequately inform the members of the Un
ion of the proposal for alteration of rules as directed 
by the 1988, 1989 and 1990 Delegate Conference of 
the Union and as provided for by Section 62(3) of 
the Industrial Relations Act of 1979 and thereafter 
without undue delay, make application to the Indus
trial Relations Commission to amend these rules as 
directed by the membership. 

(5) Order or direct that an inquiry or investigation be 
undertaken into the management and expenditure of 
members funds and as provided for by the registered 
rules of the West Australian Locomotive Engine 
Drivers' Firemen's and Cleaners Union of Workers 
and in particular rules 16(4), 17 paragraph 2, 18(1), 
22(A2), 45(2) (4) and 46, and if necessary an ad
ministrator appointed by this Commission, admin
ister the Union Office in the interim." 

The Secretary of the respondent is Mr McPolin. He was 
elected as the General Secretary in 1986 by virtue of rule 18, 
which provides that the person elected to the office remains in 
office until he resigns, and that the retiring age shall be 
65 years, inter alia. 

The Secretary is the only authorised full-time officer and is 
paid from union funds, but retains his position on the 
engineman's classification with Westrail. He is currently a 
member of the Perth branch. The present General Secretary 
is also a driver. 

On 15 April 1981, the then Industrial Registrar wrote to the 
Secretary ofthe respondent organisation advising that rule 18, 
relating to the General Secretary's election, did not comply 
with s.56 of the Act as it then was and that there should be an 
amendment of the rule to comply. Then, on 30 April 1981, 
the Industrial Registrar wrote to the then Secretary advising 
that he had changed his earlier opinion. 

There was evidence of some dissatisfaction with the 
administration of the respondent which manifested itself in 
complaints to the applicant and the circulation of a petition 
signed by a large number of members, in fact 247. The petition 
is dated 18 November 1994 and complains, inter alia, that the 
"union has deteriorated to such an extent that it is in fear of 
collapse, due to the considered gross incompetence and neglect 
of the General Officers" (see exhibit 6). There was also 
evidence from Mr Hathaway that he had received a number of 
complaints in similar vein from members. 

At Delegate Conferences in 198811989 and 199011991 there 
were passed resolutions to effect alterations to the registered 
rules of the respondent. The proposed alterations have not 
been sought to be effected as the General Secretary was directed 
to do by the various resolutions. The alterations would be 
made by virtue of an application under s.62 of the Act. 
Accordingly, the alterations, which include alterations to effect 

increases to the honoraria paid to the General President and 
General Secretary, and alterations to the limit for the approval 
of expenditure, generally, and on legal expenses without a 
referendum, have not been made by the Registrar. 

I heard evidence from Mr David Kimberley Hathaway, the 
applicant herein, and a locomotive engine driver, and financial 
member of the respondent since 1977, a member of the General 
Committee of the respondent since 1991, and a delegate to 
the Triennial Conference of the respondent. The Delegate 
Conference is, of course, the supreme governing body of the 
respondent. 

There was also evidence that the General President's 
honorarium had been paid in an amount in excess of that 
authorised by the rules, that there were similar overpayments 
to the Deputy President, and that there were payments made 
in excess of those limits permitted to be made for legal fees 
and by way of other expenditure. Exhibit 8 is a schedule of 
those overpayments which were identified by Mr Hathaway 
in evidence and which were conceded, as I understand it, to 
have been made. In any event, that they were made was not a 
fact sought to be challenged. 

The General Committee consists of the General President, 
the General Vice-President, the General Trustees, and the 
General Treasurer, together with a number of delegates. The 
first five are all General Officers, also. The numbers are I1 in 
all. The General Committee meets every second Monday night. 

Mr Hathaway attended most meetings during the time that 
he was a member. The General Secretary, on the evidence, 
and as I find, sits apart from members of the Committee. 
Mr Hathaway was unable to say whether Mr McPolin, the 
General Secretary, had exercised a vote at any meeting of the 
General Committee. I am not, therefore, satisfied that he does 
or did exercise any vote, at least during the time when 
Mr Hathaway has been a member ofthe General Committee. 
Mr Hathaway said that the General Secretary was an employee 
of the union in that he was paid from members' funds. This 
was his answer in cross-examination by Mr Edwards (of 
Counsel). 

The General Committee between Delegate Meetings is 
empowered by rule 22 to manage and superintend all affairs 
ofthe union, perform all duties allotted to them, so as to further 
the objects of the union. The General Secretary is there, 
Mr Hathaway said, to take directions in his labour from the 
General Committee. 

It was not until October 1994 that Mr Hathaway himself, on 
his evidence, realised that rules relating to the General 
Secretary were not in accordance with the Act. After that he 
became involved with a petition, to which I have referred 
above. 

The General Committee on 23 January 1995 resolved to 
proceed to have the alterations to the rules previously 
authorised effected. Mr Hathaway had not raised matters of 
incompetence because he said he would only be shouted down 
by the General President, nor did he raise complaints because 
it would be a fruitless attempt. Indeed, as I accept his evidence, 
one of the reasons which led him to say that to complain would 
be fruitless was that the President would shout him down. He 
was unaware of any other unauthorised payments than those 
listed in exhibit 8. 

. The respondent adduced no oral evidence to contradict what 
Mr Hathaway told me. Save and accept for those matters which 
involve questions oflaw, and including the question whether 
the General Secretary was, at all material times, an employee, 
those are the facts as I find them. 

SUBMISSIONS 

It was the applicant's case that the General Secretary ofthe 
respondent is an "officer" as that word is defined in s.7 of the 
Act. 

Then, because there is no provision in the rules for the 
General Secretary to be elected every four years, the provision 
does not comply with s.56( I )( e) of the Act and is inconsistent 
with the democratic control of the organisation, so the 
submission went. 
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Mr Hathaway took me to 8.6(1) ofthe Act which prescribes 
as an object of the Act the following-

"( t) to encourage the democratic control of organizations 
so registered and the full participation by members 
of such an organization in the affairs of the organi
zation; and" 

"Office" is defined as follows in s.7 ofthe Act-
" "office" in relation to an organization means-

(a) the office ofa member of the commit
tee of management ofthe organization; 

(b) the office of president, vice president. 
secretary. assistant secretary. or other 
executive office by whatever name 
called of the organization; 

(c) the office of a person holding. whether 
as trustee or otherwise. property of the 
organization, or property in which the 
organization has any beneficial interest; 

(d) an office within the organization for the 
filling of which an election is conducted 
within the organization; and 

(e) any other office, all or any ofthe func
tions of which are declared by the Full 
Bench pursuant to section 68 to be those 
of an office in the organization, 

but does not include the office of any person who is 
an employee of the organization and who does not 
have a vote on the committee of management of the 
organization;" 

"Officer" is defined as follows in s.7 of the Act-
" "officer" means a person who carries out, or 
whose duty is or includes the carrying out of, the 
whole or part ofthe functions of an office in an or
ganization;" 

Mr Hathaway relied on those definitions and submitted that 
nowhere in the respondent's registered rules is the General 
Secretary prohibited from voting. 

He also drew my attention to rule 59, which reads as 
follows--

"59. DELIBERATIVE AND CASTING VOTE 
The General President and General Secretary shall have 
the right to move and second and/or speak to any pro
posal before either the General Committee or Delegate 
Conference. The General President shall have a delib
erative vote on all questions. but shall not have the right 
to exercise a casting vote, and in the event of equality of 
voting shall determine the question in the negative." 

He also relied on exhibits 2 and 3, the letters from the 
Industrial Registrar, in which he first opined that the position 
of General Secretary was an "office" as defined in the Act, 
and later changed that opinion (see exhibit 3). 

Mr Hathaway's submission was that the rules must be 
designed to ensure stability in management and at the same 
time to avoid installing officers who cannot be removed (citing 
Edwards AP in Henderson y WACJBSIU and Another 
65 WAIG 1367 at 1368). 

Accordingly it was sought to have rule 18 altered to conform 
with s.56(1 )(e) of the Act. 

Mr Hathaway also submitted that there ought to be an order 
that the General Secretary comply with the resolutions of 1988, 
1989, 1990 and 1991 conferences to alter the rules. 

Further, it was submitted that the evidence was that monies 
were expended contrary to the provisions of the rules as they 
existed, being rules 16(4),17, 22(a2) and (a6) and rules 45(4) 
and 46. 

Mr Edwards made a number of submissions. 
Firstly, he submitted that the definition of"office" in s.7 of 

the Act expressly excludes the office of any person who is an 
employee of an organisation and who does not have a vote on 
the Committee of Management. Accordingly, he submitted 
that both those conditions for the application of the proviso 
were satisfied, firstly because the General Secretary is an 
employee, and because that is what Mr Hathaway conceded, 

and secondly because the Secretary was prescribed by the rules 
to be an employee. In particular, he cited rule 22(a), (p) and 
(q). In particular, it was submitted that he was subject in the 
general and specific performance of his duties to direction by 
the General Committee. Rules 13 aild 18, he submitted, 
supported that view. 

My attention was drawn to rule 18( d) which expressly gives 
the General Secretary the right to attend where practicable all 
meetings of the General Committee. If he were a General 
Officer, it was submitted, such a provision would not be 
required. 

In addition, the Secretary, it was submitted, can only take 
leave with the consent ofthe General Committee by virtue of 
rule 18(m). No power in the rules exists to enable him to 
exercise a vote or to have the same rights as the General 
Officers of the organisation. 

Mr Edwards then referred to rule 59 and submitted that the 
applicant had relied on that rule to show that the General 
Secretary was entitled to vote. He also submitted that there 
was no evidence upon which it could be found that there was 
good reason consistent with the democratic control of the 
organisation for the rules to be changed so as to.require the 
election of the General Secretary on occasions not less than 
four years between elections. He submitted that the office of 
General Secretary was plainly not an "office" within the rules 
of an organisation and within the definition contained in s.7 
of the Act. Hence, it was submitted that paragraphs (I), (2) 
and (3) ofthe application were not made out. 

Mr Edwards conceded that the various Triennial Delegate 
and Special Delegate Conferences did indeed resolve and 
lawfully resolve that steps be taken for the resolution of certain 
amendments to the rules. He referred to the resolution ofthe 
General Committee that those alterations be effected, which 
was passed shortly before the hearing (see exhibit 10). 

He submitted that because of that resolution no adequate 
case had been presented for me to exercise my discretion to 
make any orders. The resolution was passed unanimously, it 
was submitted, and that was enough to justify no further steps 
being taken by way of orders. 

As to paragraph (5) of the application, it was conceded that 
the General President and the Vice-President had both received 
payments which had been described in the rules as honoraria 
and which were in excess of those provided in the rules (see 
rules 16(4) and 17). I find that such payments were made. 

It was submitted, too, that the payments made for the 
purchase of goods and equipment listed there, as set out in 
exhibit 8, had been made and were ordinary commercial 
payments and there was nothing improper about them except 
that they were for amounts not authorised by the rules. This, 
it was submitted, was not a case where equity, good conscience 
and the substantial merits of the case required an order to be 
made. In any event, there was nothing in s.66 of the Act which 
would confer jurisdiction on me to order an investigation or 
appoint an administrator. 

ISSUES AND CONCLUSIONS 
The supreme government of the union is vested in a Delegate 

Meeting, held triennially "to be composed of a delegate from 
each district, together with the General President and General 

Secretary for the time being" (see rule 6). Accordingly, the 
supreme government of the respondent includes the General 
Secretary. Delegates are elected by each district before the 
meeting. The powers of delegates are set out in rule 9, and 
include the power to remove from office any Officer, Trustee 
or Member of the General Committee. 
. Rule 13 prescribes membership of the General Committee, 

and who shall be General Officers. The latter includes the 
General President, the General Vice-President, General 
Trustees, and General Treasurer. The General President is 
elected by the membership. He and all General Officers and 
members of the General Committee are subject to re-election 
after two years (see rule 13). It is to be noted that the General 
Vice-President is elected by and from the members of the 
General Committee, as are the three Trustees (see rules 17 
and 20). 

The General Committee consists of a representative from 
each of the districts, also elected by the membership and subject 
to re-election. 
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The General President is empowered (see rule 16) to, inter 
alia, receive from the branches any complaints against the 
General Secretary or other officer of the union and lay the 
same before the General Committee. He also has power to 
suspend the General Secretary, or other officer. provided that 
he immediately acquaint the Executive Committee, and 
convene a meeting ofthe General Committee to deal with such 
suspension. 

The General Secretary is amongst those empowered to 
represent the respondent before the Commission and the Court 
(see rule 16(2». 

Rule 18 is of some importance since that is the rule which 
relates specifically to the General Secretary. That rule reads 
as follows--

"18. GENERAL SECRETARY 
The General Secretary shall be elected by a ballot of the 
financial members of the Union in manner prescribed by 
the Rules. He shall have full knowledge of the Union 
and Railway work, and shall be competent to discharge 
all reasonable duties assigned him by the Rules of the 
Union, the Delegate Meeting, and the General Commit
tee. He shall: 
(a) Remain in office until he resigns, is suspended, or is 

dismissed, by a majority of members present at a 
meeting of the General Committee specially sum
moned for that purpose, of which at least seven days 
notice shall be given to all members thereof, or as 
provided for in Rules 16 and 22. 
The retiring age shall be sixty-five (65) years. 
In the case of suspension, the Committee shall con
sider the case, and give a final decision within seven 
days. In case of dismissal, a referendum of all fi
nancial members ofthe Union shall, should the Sec
retary so desire, be taken as to the correctness of the 
decision arrived at; notice of the Secretary's desire 
to have the matter referred to referendum to be in 
the hands of the General President within seven days 
ofthe Secretary's notification of such decision. 

(b) Attend to all necessary documents. books and ac
counts relating to the general business of the Union. 

(c) Keep a register showing the names of the whole of 
the members of the Union, and of all members ad
mitted, deceased and left (the names of all members 
who are in arrears in accordance with Rule 40 shall 
be struck off such register from time to time). 

(d) Attend when practicable at all meetings of the Gen
eral Committee. 

(e) Conduct all correspondence between the various 
Branches and the General Committee. 

(t) Call meetings of the General Committee when re
quired. 

(g) Give the General Committee at least 14 days notice 
in the event of resignation. 

(h) Hold for current expenses the sum of twenty dol
lars. 

(i) Shall receive a salary of at least 33-113 per cent above 
the highest driver's rate in the metropolitan area. 

(j) Receive an amount as decided from time to time by 
Delegate Conference, as travelling expenses when 
travelling outside the suburban area, with an addi
tional twenty-five cents per day when travelling in 
the Goldfields area, and all reasonable expenses when 
travelling in the suburban area, all accounts for such 
expenses to be submitted to the General Committee. 

(k) Visit all Branches and Sub-Depots at least once a 
year when possible, and if it is considered necessary 
to fill his office during his absence from any cause, 
the General Committee shall appoint some person 
temporarily to perform that duty. When the General 
President or any other member is appointed by the 
General Committee to relieve the General Secretary, 
or to act as Union Advocate, the General President 
or member so appointed shall receive the same sal
ary as the General Secretary. 

(I) Receive the same privileges in regard to transfer 
expenses, etc., as may be in force for the time being 
with first-class drivers. 

(m) Be allowed annual leave on the same basis as apply
ing to members of the Union, to be taken at the one 
time each year, provided that, with the consent of 
the General Committee, such holidays may be al
lowed to accumulate for two years. Long Service 
Leave and Sick Leave shall be granted on the same 
conditions as applying to members ofthe Union. 

(n) Make inquiries as to the conditions of employment 
on other railways for members who so desire. 

(0) Acknowledge. as soon as possible. to the Branches 
that monies remitted have reached the Bank. 

(p) Be required, before assuming office, to be guaran
teed by an approved Fidelity Guarantee Society for 
an amount of six hundred dollars, the premium for 
such guarantee to be paid by the Union. 

(q) Within one calendar month after the completion of 
the yearly audit of accounts deliver to the Registrar 
a duly audited balance sheet of the assets and liabili
ties of the Union, made up to 30th June, and also a 
duly audited statement of the receipts and expendi
ture of the Union during the year. In addition to the 
above-mentioned return, which is required under the 
Act the General Secretary shall, before the 31 st 
March in every year, in compliance with the Trades 
Union Act, t 902, furnish the Registrar of Trade 
Unions with an annual return giving a duly audited 
general statement of the receipts and expenditure, 
funds and effects. and the number of members of the 
Union, in the manner required by the Registrar. Such 
return shall be made up to 30th June." 

Significantly, it contains the following relevant provisions--
(I) The General Secretary is required to be elected by a 

ballot of all financial members of the respondent. 
Each district elects a member of the General Com
mittee every two years. There are 10 districts. 

(2) His duties are assigned to him under the rules by the 
Delegate Meeting and by the General Committee. 

(3) He retires at 65. 
(4) There is no provision requiring him to stand for elec

tion at any time after he is first elected. 
(5) There is a specific provision for dismissal, although 

it is provided that if the Secretary wishes such a de
cision can be referred to a referendum of all finan
cial members to decide the "correctness of the 
decision arrived at". 

(6) Various duties are assigned by rule 18, including at
tending to the books. keeping the union register, 
conducting correspondence, and a number of oth
ers, etc. 

(7) Rule 18 also fixes a salary and some other condi
tions of employment. 

(8) As I have already said, by rule 6, the General Secre
tary is a member of conference ex officio. 

It is noteworthy that the General Committee, amongst its 
other prescribed powers, has the power to (see rule 22(p»-

"Direct the labours of the General Secretary, cause him 
to present to them a monthly financial statement, the an
nual report and returns required by law, be held responsi
ble for the due issue of the same and for the requisite 
arrangements for the holding of Delegate Meetings." 

Rule 22(q) empowers the General Committee to suspend or 
prosecute the General Secretary if found guilty of fraud, 
incompetence, or other offence, etc. Any such decision, 
however, is referable to a Delegate Conference, provided three 
months has not elapsed from the decision, or, if such a period 
has elapsed, to a general referendum of all financial members 
of the union. 

It is noteworthy that rule 22(u) separately empowers the 
General Committee to suspend from office any General Officer, 
Federal Councillor or member of the General Committee. 

Rule 59 confers the right on the General Secretary to move 
and second and/or speak to any proposal before the General 
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Committee or the Delegate Conference. The rule does not, 
however. specifically confer a right to vote on the General 
Secretary. although it does specifically confer a right to vote 
on the General President. The fact that this General Secretary 
is a Federal Councillor as I was told, does not confer rights 
pertaining to that office upon the General Secretary as General 
Secretary. 

Before I turn to the definition of "office" and "officer" in 
the Act, I should observe that s.56(t)(e) of the Act provides 
that the rules of an organisation "shall not permit a person to 
be elected to hold an office within the organization for a period 
exceeding 4 years without being re-elected". Accordingly, 
because the General Secretary, by the rules of an organisation, 
is elected to his position for an indefinite period without being 
re-elected. rule 18 is contrary to s.56 ofthe Act ifthe Secretary 
is elected to hold an "office" as that is defined. That is quite 
clear. and I so find. 

As will be seen from the definition above, there are a number 
of branches of the definition. Firstly, the Secretary does not 
hold the office of a member of a Committee of Management 
which the General Committee is. Secondly. the membership 
is precisely prescribed by rule 13 and does not include the 
Secretary, nor is the Secretary a General Officer as defined. 
The office of Secretary is not an "office" as that is defined, 
therefore, in definition (a) of the definition of "office" in s.7 
ofthe Act. 

The General Secretary does hold the office of Secretary, and, 
therefore. holds "office" as that is defined in definition 

(b) ofs.7 of the Act. That is because the office of Secretary 
is automatically an office as defined in s.7 by virtue of 
definition (b). 

The General Secretary is not a person holding property of 
the organisation in terms of definition (c) ofs.7. 

The General Secretary is the holder of an office within the 
respondent organisation for the filting of which an election is 
conducted and conducted within the organisation. That is 
clearly so on a reading of the rules to which I have referred 
above, and I so find (see definition (d) ofs.7). 

The office of Secretary is not the subject of a declaration of 
the Full Bench pursuant to s.68 of the Act as definition (e) of 
s.7 requires, or if it is there was no evidence of that before me, 
nor was it otherwise suggested. 

Accordingly, the definitions of "office", definition (b) and 
(d), both apply to the office of General Secretary under the 
rules of the respondent organisation. 

However, under the definition, the office is not an office if it 
is the office of any person who is an employee, and that person 
does not have a vote on the Committee of Management of the 
organisation. Both of those requisites have to apply. 

Firstly, the General Committee is the Committee of 
Management. I say that because it is clear from rules 22 and 
23 that the General Committee manages and superintends the 
affairs of the respondent and its decisions are binding (see 
rules 22 and 23). There is no evidence or no suggestion upon 
a reading of the whole of the rules that the General Secretary 
does or is enabled to vote on the General Committee, and I so 
find. He cannot vote at the Triennial Delegates Meeting, but 
that is not the Committee of Management. It is almost 
unnecessary to say that under the rules the General Secretary 
is not prescribed to be a General Officer. 

Further, an "employee" is defined in s.7 as--

"(a) any person employed by an employer to do work for 
hire or reward including an apprentice or industrial 
trainee; 

(b) any person whose usual status is that of an employee; 

The other definitions are not relevant for the purposes of 
this case. 

There was evidence from Mr Hathaway that Mr McPolin, 
the General Secretary, was an employee of the respondent 
organisation, but only because he was a member whose salary 
was paid by the respondent. in any event, the assertion by 
Mr Hathaway that he was an employee is not a final answer to 
the question which I must answer. 

Certainly, the General Secretary is and was subject to 
direction by the General Committee. However, the General 
Secretary is also a member of the supreme governing body, 
the Triennial Delegates Conference, but without voting rights. 
They are only conferred on the General President. He is not a 
member ofthe General Committee. He does do work for hire 
and reward. He has a number of duties which the rules assign 
to him. He can be dismissed or suspended, but has recourse 
to all of the financial members for a decision upon referendum. 
Of course, he does not enter into a contract of employment in 
the beginning, but is elected in the same manner as persons 
holding office as General Officers. The fact that he is not a 
General Officer does not mean that he may not be another sort 
of officer as defined in the Act. He becomes General Secretary 
because he is elected, as I have observed, but he also has the 
right to move, to second and speak to proposals. He also, as I 
have said, is a member of the supreme governing body, the 
Conference of Delegates, ex officio with the General President. 

The General President or another member can be appointed 
to relieve the General Secretary (see rule 18(k». By that I 
understand the provision to say that the General President or 
another member of the General Committee can be appointed 
to relieve the General Secretary. 

However, there are separate provisions for suspension of 
the General Secretary and of a General Officer, or Federal 
Councillor, or member of the Committee. 

It is noteworthy, too, that rule 16( I )( e) empowers the General 
President to suspend the General Secretary or other officer. 
In addition, the General Secretary is prescribed to receive a 
salary (see rule 18(i», but the President and Vice-President 
receive only honoraria. 

The General Secretary has powers and duties, too, which do 
not depend on directions being received from the Delegates 
Conference or the General Committee. 

The New South Wales Industrial Relations Act 1991 and 
the Industrial Reform Act (Cth) 1994 do not contain any 
exception of the type contained in the definition of officer in 
this Act, so that little assistance can be derived from them. 

The question is, therefore, whether the General Secretary is 
an employee as that is defined in the Act. A person is an 
employee if employed for hire or reward. A person is employed 
ifhe or she is bound by a contract of employment. The question 
is whether a person who is an officer at common law is an 
employee within s.7 of the Act, and is further an officer as 
that is defined in s.7. 

In the private sector, the term "officer" is apt to describe a 
Secretary of a company or a person holding some managerial 
or executive office with an employer to whom the appellation 
of servant or employee would not in normal parlance be 
attached (see Watchom v Comptroller of Stamps [1969] VR 
128 at 132 per Little J). 

I should observe that the use of officer, both at common law 
and in statutes in relation to a person holding public office is, 
of course, common. 

Tenure, appointment and salary have been identified in the 
public area as denoting an officer (see R v Murray and Connie 
and Others: ex parte The Commonwealth [1916] 22 CLR 437 
at 452 per lsaacs J). 

The learned authors of Macken McCany and Sappideen 
"The Law of Employment (3rd Edition)" at page 49 say

"Save for the independence of function test the other sug
gested approaches to deciding what is meant by an of
fice--renure, appointment, salary, substance, independent 
existence, continuity and the rest--rnake it difficult to 
distinguish an office, at least in a statutory context, from 
"permanent" employment not only in the public sector, 
but in the private sector too, for the engagement of many 
executive and managerial and professional persons ex
hibits such features and yet they are undoubtedly em
ployees." 
The learned authors say at page 51-

"If her or his duties ((ie) a union official's) derive 
from an independent source, namely the registered 
rules of the union, no other person nor the executive 
can give orders to the officer with respect to the du
ties and responsibilities and powers conferred on the 
officer by those rules." 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 893 

This is because the capacity to exercise an independent 
function which the employer cannot exercise would seem to 
provide a more useful basis for identifying an officer than the 
other criteria mentioned. in exercising that function the person 
will not be subject to the control of the "employer". 

In adopting this approach, it becomes necessary to see 
whether the absence of control stems from the employer's 
inability to control or the worker's status (see Oceanic Crest 

i in 0 v Pilbara H rbour Service P I 6 
160 LR 626 a 62-664 r Brennan J an 2-
per Dawson J). 

As the learned authors observe, it is difficult to find a worker 
who is a pure officer with entirely independent functions and 
no element of control or subordination to superior's orders 
(see Macken McCarry and Sappideen (op cit) at page 51). 

The General Secretary has a number of duties cast upon 
him by the rules. He has tenure until the age of 65, subject to 
dismissal or resignation. He has functions conferred under 
the rules which are independent functions in many respects as 
those are described above. He is subject to direction by the 
General Committee, but he also holds office as a member of 
the Delegate Conference. However, no right to vote is 
conferred on the General Secretary in relation to the Delegate 
Conference. He is elected to his position and can, in the end, 
should he choose, be removed only by referendum approving 
any dismissal. He does receive remuneration, but he is not, in 
my opinion. on balance, the subject of a contract of 
employment, nor is he an employee. He is not employed but 
elected to an office in which he has guaranteed tenure until 
the age of 65, unless he is dismissed. Even his dismissal is 
subject to safeguards by the body of membership as ifhe were 
an officer and not an employee. Most of his important 
functions are prescribed in the rules independent of what he 
might be directed to do. He also holds office as a member of 
the supreme governing body, the Triennial Delegates 
Conference. and, before it, has the right to move, second and 
speak to motions. Alternatively, too, plainly there was no 
evidence of any intention to enter into a contract of employment 
(see Dietrich v Dare (1980) 54 ALJR 388 and Pacesetter 
Homes PlY Ltd tla Pacesetter The Homebuilder v ABLF 
74 WAIG 2313 (IAC)). The use of the term remuneration 
does not alter that 

I therefore find that the Secretary is not an employee, since 
he is not subject to a contract of service. He is not, therefore, 
employed and is an "officer" as defined. 

Accordingly, since there is no provision for re-election as 
Secretary at least every four years, rule 18 is contrary to 
s.56( 1 )( e) of the Act, and certainly inconsistent with it. 

Since rule 18 is inconsistent with a provision of this Act, I 
have the jurisdiction and power under s.66(2)(a)(i) ofthe Act 
to disallow the mles. I shall not do so, particularly since it has 
not been said that the rule offends in other respects, but shall 
direct that the mle be altered within 56 days of the date of my 
order in terms which I shall prescribe after hearing the parties, 
unless the parties persuade me that 56 days is too short a period. 

I find, too, that rule 18 also, even without evidence, by that 
very defect, inconsistent with the democratic control of the 
respondent by its members. I say that because if one reads 
that provision with the assistance of s.6(t) ofthe Act, which I 
have set out in'full above, then the existence of a rule which 
does not permit the re-election of a General Secretary who is 
an officer, is patently inconsistent with the democratic control 
of the organisation by its members. In other words, as at 
present, someone who is an officer is not answerable at election 
to the electors who elected himlher in the first place. 

I now turn to the question of the alteration of the rules. It is 
plain, and I find, as conceded that the alterations to the rules 
directed to be made by the resolutions of the Triennial 
Delegates Conference were not at all sought to be made by 
the General Secretary as directed. No explanation was offered 
as to why there were these serious failures to comply with 
resolutions of the supreme governing body of the respondent. 
Certainly, the General Committee has now resolved that this 
situation be remedied, but there has been too great a delay and 
a failure to comply with the rules, particularly since the General 

. Secretary has not discharged a duty assigned to him by a 
Delegate Meeting, and, further, because the General Committee 
has not implemented a decision of the Delegates Conference. 

In any event, it is implicit in rule 6 that decisions ofthe supreme 
government of the union should be complied with and in this 
case they were not. I should order that this be done within 56 
days, unless I am persuaded that another time limit should 
apply. 

As to the allegations of payments in excess of those 
authorised by the rules, it was conceded, and I find, that the 
payments made, as evidenced by exhibit 8, were made contrary 
to rules 16, 17 and 46. I have not been asked to order any 
officers to make good any payments. However, there is nothing 
to require me to, and I doubt that I have the power to appoint 
an administrator or order an investigation as sought. 

A Minutes of Proposed Order will issue. 
Order accordingly 
Appearances: Mr D K Hathaway on his own behalf as 

applicant. 
Mr S R Edwards (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
David Kimberley Hathaway 

(Applicant) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

(Respondent) 
(No 1244 of 1994) 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

23 February 1995. 

Reasons for Decision. 
THE PRESIDENT: (Given extemporaneously on 30 January 

1995 and edited by the President). 
I have heard what has been put to me by Mr Hathaway and 

by Mr Edwards (of Counsel) and these are my reasons for 
deciding to give leave to Mr Edwards to appear on behalf of 
the respondent. Suffice it to say that under s.31(4) of the 
Industrial Relations Act 1979 (as amended) where a question 
of law is raised or is argued or likely, in the opinion of the 
Commission, to be raised or argued in proceedings before the 
Commission, the Commission may allow legal practitioners 
to appear and be heard. 

That, of course, is still a discretionary decision, even if there 
is a question oflaw raised. It is Mr Edwards' submission that 
there are questions of law raised. The question of whether 
Counsel has been validly instructed under the rules of the 
respondent is a question that is not before me as an alleged 
breach of the rules. Such a question ought to be a matter for 
further complaint if I am to deal with it. 

The question that is before me really is whether Counsel 
ought to be allowed to appear. It is plain to me, on a reading 
of both the answer and the application, that matters of law are 
raised. Whether Mr Hathaway wishes to raise them or not, 
they in fact exist fairly obviously. One has to make a decision 
in each of these matters, having regard to how much one would 
be assisted by Counsel and how much the applicant in such a 
case might be disadvantaged because he or she is not 
represented, as well as any other factors relevant to the 
question. 

In this case, having regard to the nature of the questions of 
law raised, I have reached the conclusion that the equity, good 
conscience and substantial merits of this particular application 
by Mr Edwards for leave rests with the respondent because of 
the questions raised. I am not of opinion that it is a matter of 
such complexity that Mr Hathaway, a lay person, would ~ 
too much disadvantaged by that decision in this case. 
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I am ofthe opinion that I would be assisted and that I would 
derive more advantage by hearing Counsel in the matter than 
Mr Hathaway would suffer disadvantage. For that reason, I 
will grant leave to Mr Edwards to appear. 

Order accordingly 
Appearances: Mr D K Hathaway on his own behalf as 

applicant. 
Mr S R Edwards (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
David Kimberley Hathaway 

(Applicant) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

(Respondent) 
(No 1244 of 1994) 

BEFORE HIS HONOUR THE PRESIDENT 
P. J. SHARKEY 

20 March 1995. 
Supplementary Reasons for Decision. 

THE PRESIDENT: Upon the speaking to the minutes in 
this matter on 9 March 1995, Mr Hathaway urged me to issue 
an order which would ensure that rule 18 of the respondent 
organisation's rules, insofar as it was contrary to s.56( I )( e) of 
the Industrial Relations Act 1979 (as amended) (hereinafter 
referred to as "the Act"), would be altered in such a way as to 
conform with s.56(I)(e), and in such a way as to require the 
present and future General Secretary of The West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' Union 
of Workers to present themselves before the total membership 
for election. 

In this context, I was reminded by Mr Hathaway that the 
current General Secretary had already served in excess of eight 
years as a General Secretary without having to be re-elected 
to the office. That was the evidence before me. 

In particular, it was submitted that rule 18(a) should be 
altered by inserting after the words "Remain in office" in the 

first line of rule 18(a), the words "for a period of no longer 
than four years before being required for re-election or until 
he resigns". It was also sought that I order that an election 
occur on the registering of the amended rule. 

Mr Edwards (of Counsel), who appeared for the respondent, 
submitted that I could not make an order ofthe latter kind and 
that there was no evidence which would justifY my exercising 
my discretion in any event to require that the current General 
Secretary come up for election in the short term. In other 
words, he submitted, if the rule is to be changed so that the 
position of the General Secretary of the organisation must be 
the subject of an election not less than each four years, then 
the rules comply with the provisions of the Act, and that is all 
that the material before me justified. Mr Hathaway, on the 
other hand, submitted that I did have such a discretion. 

I have found that the current rule is not in conformity with 
s.56(1)(e) of the Act. It follows that the current Secretary 
holds office under a rule which I have found not to comply 
with the Act and which was disallowable. It may still be. It 
would be wrong if he were permitted to hold office because 
he had been elected and held office under such a rule. I could 
have disallowed the rule rather than ordering it to be altered. 

The objects of the Act, and, in particular, s.6(t) of the Act, 
require the encouragement of the democratic control of 
organisations so registered and the full participation by 
members of such an organisation and the affairs of the 
organisation. S.56( 1)( e) is directed to achieving that end. The 
current factual situation does not achieve that end. 

I therefore propose that the rule be altered so as to effect an 
election as soon as I think is practicably possible. In addition, 
there is both the evidence upon which I can and the power in 
the President to so order under s.66 of the Act. Indeed, s.66 
empowers the President, were it necessary, to disallow a rule 
where an alteration is not made within a specified time, and to 
give such directions as the President considers necessary to 
remedy, rectifY, reverse or alter or to validate or give effect to, 
any act, matter or thing that has been done in pursuance of the 
disallowed rule. That is not apposite to this precise question, 
but it is to the application. What is apposite is that any person 
to whom an order or direction given or made under the section 
applies shall comply with that order or direction whether or 
not it is contrary to or inconsistent with any rule of the 
organisation concerned. That disposes of the question of 
power, but, in any event, the rule to properly conform with 
s.56(I)(e) of the Act should be altered as I now order. 

I will issue a Minutes of Proposed Order which requires 
that an election be held prior to 31 July 1995, that the rules be 
altered, and that such alteration be certified under s.62 of the 
Act, although I am not finally persuaded that it is required 
that those steps be followed in the event that an order to alter 
a rule is made by the President under s.66 of the Act. (The 
section might permit the President to order that the alteration 
be made). 
~ere will be liberty to apply to disallow rule IS or any 

particular part thereof should the rules not be altered within 
56 days of 20 March 1995. 

Order accordingly 
Appearances: Mr D K Hathaway on his own behalf as 

applicant. 
Mr S R Edwards (of Counsel) on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979 
David Kimberley Hathaway 

. (Applicant) 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

(Respondent) 
(No 1244 of 1994) 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

20 March 1995. 
Order. 

This matter having come on for hearing before me on the 
30th day of January 1995, and having heard Mr D K Hathaway 
on his own behalf as applicant and Mr S R Edwards (of 
Counsel) on behalf of the respondent, and having reserved 
my decision on the matter, and reasons for decision being 
delivered on the 23rd day of February 1995, and this matter 
having come on for a speaking to the minutes on the 9th day 
of March 1995, and having heard Mr D K Hathaway on his 
own behalf as applicant and Mr S R Edwards (of Counsel) on 
behalf of the respondent, and supplementary reasons for 
decision being delivered on the 20th day of March 1995, it is 
this day, the 20th day of March 1995, ordered and declared as 
follows-

(I) THAT I declare that rule IS(a) of the abovenamed 
respondent organisation's rules is inconsistent with 
s.56( 1)( e) of the Industrial Relations Act 1979 (as 
amended) (''the Act"), insofar as the same permits a 
person elected to hold an office within the organisa
tion, namely that of General Secretary, for a period 
exceeding four years without being re-elected. 

(2) THAT the abovenamed respondent organisation al
ter such rule and have the same certified as regis-
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tered within 56 days of the 20th day of March 1995, 
(the prescribed altemtions being underlined), so that 
it reads--

"The General Secretary shall be elected by a 
ballot of the financial members of the Union 
in manner prescribed by the Rules for offic
ers, for a term of two years, the first such elec
tion to be completed prior to the 31 st day of 
July 1995. He shall have full knowledge of 
the Union and Railway work, and shall be 
competent to discharge all reasonable duties 
assigned him by the Rules of the Union, the 
Delegate Meeting, and the General Commit
tee. He shall-

(a) Subject to the foregoing, remain in of
fice until he resigns, is suspended, or is 
dismissed, by a majority of members 
present at a meeting of the General 
Committee specially summoned for that 
purpose, of which at least seven days 
notice shall be given to all members 
thereof, or as provided for in Rules 16 
and 22. 

The retiring age shall be sixty-five (65) 
years. 

In the case of suspension, the Commit
tee shall consider the case, and give a 
final decision within seven days. In case 
of dismissal, a referendum of all finan
cial members of the Union shaH, should 
the Secretary so desire, be taken as to 
the correctness of the decision arrived 
at; notice of the Secretary's desire to 
have the matter referred to referendum 
to be in the hands of the General Presi
dent within seven days ofthe Secretary's 
notification of such decision." 

(3) THAT there be liberty to apply to the President to 
disallow the existing rule 18 or part thereof upon 
notice in writing to the Commission and the respond
ent if such rule is not altered as aforesaid. 

(4) THAT the altemtions to the rules directed to be made 
by the Triennial Delegates Conference of 1988, 1989 
and 1990 and recorded in the Minutes ofthose Con
ferences (exhibit 7 herein) be the subject of an ap
plication made to the Registrar in compliance with 
s.62 of the Act and the Industrial Relations Com
mission Regulations 1985 (as amended) within 56 
days of the 20th day of March 1995, and the respond
ent take all steps and do all things necessary for such 
application to be gmnted. 

(5) THAT Mr S R Edwards (of Counsel) be and is hereby 
given leave to appear for the respondent organisa
tion herein. 

[L.S] 

(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 

David Kimberley Hathaway 
(Applicant) 

and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

(Respondent) 

(No 1244 of 1994) 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

13 December 1994. 

Order. 

This matter having come on for a directions hearing before 
me on the 13th day of December 1994, and having heard 
Mr D K Hathaway on his own behalf as applicant and 
Mr A C Rhodes (of Counsel) by leave on behalf of the 
respondent, and having made such orders and given such 
directions as are necessary or expedient for the expeditious 
and just hearing and determination of this matter, it is this 
day, the 13th day of December 1994, ordered and directed as 
follows--

(\) THAT the application herein be and is hereby ad
journed for hearing and determination before the 
President to 10.00 am on Monday, the 30th day of 
January 1995 in Court No 3 or on such other days as 
may be determined by the President from time to 
time. 

(2) THAT the parties herein give discovery and inspec
tion of all documents relevant to this matter within 
ten days of the 13th day of December 1994. In par
ticular, do I order thatthe respondent organisation 
give discovery and inspection of all wages records 
relating to the wages or salary paid to the General 
Secretary and the Secretary (office staff) of the re
spondent organisation, for 1991, 1992, 1993, and 
1994, provided that all such information shall be 
maintained as confidential and not communicated 
to any other person by the applicant herein or 
Mr Peter Veenstra without leave of the Commission. 

(3) THAT each party be at liberty to take copies of any 
document discovered or inspected in accordance with 
order (2) above. 

(4) THAT Mr A C Rhodes (of Counsel) have and is 
hereby given leave to appear for the respondent or
ganisation herein in respect of this hearing for di
rections only. 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Seamus James Gerard Doherty 
(Applicant) 

and 
Plumbers and Gasfitters Employees' Union of Australia, 

West Australian Branch, Industrial Union of Workers 
(Respondent) 

No. 154 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ SHARKEY. 

21 March 1995. 
Reasons for Decision. 

THE PRESIDENT: I was satisfied that I had jurisdiction in 
this matter, and the orders sought were, in fact. sought by 
consent. I have read all of the evidence and considered in 
detail the submissions made to me. 

What is clear is that there was a failure to comply with the 
rules in that the election for members of the Committee of 
Management did not occur within 12 months ofthe previous 
elections, the due date being 28 February 1995. 

In my opinion, having found that as I have, it is necessary 
that an election should occur as soon as is practically possible. 
I have examined the Minute of Proposed Order, and I am 
satisfied, given the extraordinary circumstances, that 
rule 13A(2)(a) should not be complied with on. this occasion, 
provided that proper notice of the election and of the calling 
of nominations is given by advertisement in "The West 
Australian" Newspaper in terms prescribed by rule 13A(2)(a), 
by notice given by shop stewards to members, and by notice 
published in the Journal of the respondent organisation, which 
I am told is circulated to every member. Ifthat were not to be 
done, 1 would not be disposed to make these orders. 

As to the alterations to the rules, the previous Secretary was 
directed to make them and no application was made in 
accordance with s.62 of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"). I am of opinion 
that that should be done within 56 days of 21 March 1995 
and would order accordingly. That seems to have been what 
was directed by the union through the proper meetings 
(although I make no judgment that the rules have been 
complied with in that regard because I am not required to). 

A Minutes of Proposed Order will issue in terms of the 
minute of consent orders with the addition of the 56 day time 
limit in relation to the application to alter the rules, and with 
amendments as canvassed by me with the agents for the parties, 
upon the hearing of this application, as to how notice should 
be given of the election and the calling of nominations. 

I will also order that the election be otherwise conducted in 
accordance with the rules of the respondent organisation. 

I am satisfied that the equity, good conscience and substantial 
merits of the case require me to make these orders, and that I 
have and had, at all material times, jurisdiction to make these 
orders in accordance with s.66 of the Act. 

A Minutes of Proposed Order will issue to reflect these 
reasons and the minute of consent order. 

Order accordingly. 
Appearances: Mr D J Matson, as agent, on behalf of the 

applicant. 
Mr W Deakin on behalf of the respondent organisation .. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMfSSION. 

Industrial Relations Act 1979. 

Seamus James Gerard Doherty 
(Applicant) 

and 
Plumbers and Gasfitters Employees' Union of Australia, 

West Australian Branch, Industrial Union of Workers 
(Respondent) 

No. 154 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY. 

24 March 1995. 
Order. 

THIS matter having come on for hearing before me on the 
24th day of March 1995, and having heard Mr RETurner, as 
agent, on behalf of the applicant and Mr W Deakin on behalf 
ofthe respondent organisation, and both parties having sought 
to vary the order herein dated the 21 st day of March 1995, 
and the variation having been granted, it is this day, the 24th 
day of March 1995, ordered, by consent, that the order made 
herein on the 21 st day of March 1995 be and is hereby varied 
by deleting order (3)(c) and substituting therefor the 
following:-

"(c) Nominations shall close at 12.00 noon on Monday, 
the 24th day of April 1995." 

(Sgd.) P. J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Seamus James Gerard Doherty 
(Applicant) 

and 
Plumbers and Gasfitters Employees' Union of Australia, 

West Australian Branch, Industrial Union of Workers 
(Respondent) 

No.1540ft995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY. 

21 March 1995. 
Order. 

THIS matter having come on for hearing before me on the 
21 st day of March 1995, and having heard Mr D J Matson, as 
agent, on behalf of the applicant and Mr W Deakin on behalf 
ofthe respondent organisation, and reasons for decision being 
delivered on the 21 st day of March 1995, it is this day, the 
21 st day of March 1995, ordered and declared, by consent, as 
follows--

(I) THAT an election for the positions of President, 
Vice-President, Secretary, Treasurer, Committeemen 
(8 positions) and Organiser of the Plumbers and 
Gasfitters Employees'Union of Australia, West 
Australian Branch, Industrial Union of Workers 
(hereinafter "the PGEU") be held as hereinafter di
rected. 

(2) THAT the said election be conducted by the Elec
toral Commissioner for the State of Western Aus
tralia, or by some other person authorised by the said 
Electoral Commissioner, in accordance with rule 13A 
of the rules of the PGEU, except insofar as these 
orders modifY same. 

(3) THAT the said election be conducted in accordance 
with the following directions--

(a) Nominations shall be called by way of a no
tice placed in "The West Australian" News-
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paper on Wednesday, the 30th day of March 
1995 in thefonn prescribed by rule 13A(2)(a), 
and in the respondent's Journal to be circu
lated to all members before the 7th day of April 
1995, and also provided that notice is con
veyed by the shop stewards to members be
fore the 7th day of April 1995. 

(b) Nominations shaH open on Monday, the 
3rd day of April 1995. 

(c) Nominations shall close at 12.00 noon on 
Monday, the ist day of May 1995. 

(d) The said ballot shall open on Thursday, the 
I st day of June 1995. 

(e) The ballot shall close at 12.00 noon on Fri
day, the 30th day of June 1995. 

(4) (a) THAT the Electoral Commissioner or the per
son appointed by the said Electoral Commis
sioner to conduct the said election shall 
detennine those persons who are eligible to 
vote, and the said decision in each instance 
shall be final for the purposes of the said elec~ 
tion. 

(b) THAT the persons who are eligible to vote 
pursuant to the rules ofthe POEU and no other 
person or persons shall be eligible to vote in 
the said election. 

(5) THAT I suspend from operation rule 13A insofar as 
it prescribes dates for such election until the decla
ration of the poll herein, as well as rule 13A(2)(a) 
insofar as notice prescribed therein is required to be 
given. 

(6) THAT the Secretary of the POEU be hereby directed 
to file an application with the Registrar of this Com
mission to give effect to the intentions of the resolu
tions of the members of the POEU made in general 
meeting relating to amending the rules of the POEU 
to mirror insofar as is practicable the rules of the 
Communications, Electrical, Electronic, Energy, In
fonnation, Postal, Plumbing and Allied Services 
Union of Australia within 56 days of the 2 t st day of 
March 1995. 

(7) THAT the election be otherwise conducted in ac
cordance with the rules of the abovenamed respond
ent organisation. 

(8) THAT there shall be liberty to apply to any party 
hereto or the said Electoral Commissioner to apply 
in relation to the 'said proposed orders and direc
tions or for any consequent orders or directions. 

(Sgd.) P.$. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Wilfred Deakin 
(Applicant) 

and 
Plumbers and Oasfitters Employees' Union of Australia, 

West Australian Branch, Industrial Union of Workers 
(Respondent) 

No. 154 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ SHARKEY. 

17 March 1995. 
Order. 

THIS matter having come on for a directions hearing before 
me on the 16th day of March 1995, and having heard Mr R E 
Turner, as agent, on behalf of the applicant and Mr W Deakin 

on behalf of the respondent organisation, and having made 
such orders and given such directions as are necessary or 
expedient for the expeditious and just hearing and 
detennination of this matter, and the parties herein having 
consented to waive their rights to speak to the Minutes of 
Proposed Order pursuant to s.35(4) of the Industrial Relations 
Act 1979 (as amended); and the parties herein having consented 
to the orders herein, it is this day, the 17th day of March 1995, 
ordered, by consent, as follows:-

(I) THAT the name of Wilfred Deakin be struck out as 
applicant herein and that the name ofSean'lus James 
Oerard Doherty be and is hereby substituted as ap
plicant herein. 

(2) THAT the application herein be and is qereby ad
journed for hearing and detennination to 10.00 am 
on Tuesday, the 21st day of March 1995. 

(Sgd.) P. J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Western Mining Corporation Ltd 
and 

Metals and Engineering Workers' Union--Western 
Australian Branch. 
No. 330 of 1995. 

SENIOR COMMISSIONER O.G. HALLIWELL. 
9 March 1995. 

Declaration. 
The Commission's Decision in matter No. CR 463 of 1994 
stated inter alia as follows: 

"Leave to appeal this finding under Section 24 will be 
granted on application being made to the Commission as 

. presently constituted." 
Application No. 330 of 1995 lodged by Western Mining 

Corporation on 8th March, 1995 seeks leave to appeal to the 
Full Bench the Decision of the Commission (supra). Having 
considered the said application, leave to appeal is hereby 
granted. 

[L.S] 
(Sgd.) 0.0. HALLIWELL, 

Senior Commissioner. 
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AWARDS/AGREEMENTs-. 
Application for-

CAREER START TRAINEESHlPS (ESPERANCE 
GROUP TRAINING) AGREEMENT 

No. AG 194 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RI;:LATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Esperance Group Training Association (Inc.) 

(No. AG 194 of 1994) 
COMMISSIONER R.H. GIFFORD 

29 March 1995. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 194 OF 1994 

HAVING heard Mr M. L1ewellyn on behalf of the Applicant 
and there being no appearance (by prior arrangement) on behalf 
of the Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under Section 41 of the Industrial 
Relations Act, 1979 hereby registers the following schedule 
titled the Career Start Traineeships (Esperance Group Training) 
Agreement No. AG 194 of 1994, signed by me for 
identification. 

[L.S.] 
(Sgd.) R. H. GIFFORD, 

Commissioner. 

I.-TITLE 
This Agreement shall be known as the Career Start 

Traineeships (Esperance Group Training) Agreement No. AG 
194 of 1994. 

2.-ARRANGEMENT 
I. Title 
2. Arrangement 
3. Application 
4. Objectives 
5. Definitions 
6. Training Conditions 
7. Employment Conditions 
8. Wages 
9. Term and Renewal 

10. Signatories 
3.-APPLICATION 

(I ) This Agreement shall apply to persons who are: 
(a) undertaking a Career Start Traineeship (CST) (as 

defined); 
(b) employed by the Esperance Group Training Asso

ciation, the respondent to this Agreement; and 
(c) whose employment would otherwise be covered by 

this Agreement which also 
(i) has the employer as respondent; and 

(ii) binds the union for which the person is eligi
ble for membership that is party to this Agree
ment. 

(2) This Agreement shall not apply where any other Award 
or Agreement provides for employment of Australian 
Vocational Certificate Trainees (as defined). 

4.-OBJECTIVES 
(1) The Career State Traineeship Scheme provides for the 

possibility of greater amounts of structured training time and 
longer periods of trainees hip through an enhanced Australian 
Traineeship System and provides a bridge to the new Australian 
Vocational Certificate Training System. 

(2) The object of this Agreement is to provide for the terms 
and conditions of employment, including the rates of pay, 
applicable to persons engaged under the Career Start 
Traineeship Scheme. 

(3) The purpose of these arrangements is. to provide 
vocational training consistent with the needs of tndustry and 

general skills appropriate to the work force, and to enhance 
the skill levels and future employment prospects of Career 
Start Trainees. This is to be achieved through various 
vocational education and training pathways including a 
combination of work, education and structured training. 

(4) An objective ofthis Agreement is to provide vocational 
education and training pathways that maximise credit transfer 
and articulation with higher level training opportunities. 

(5) It is the intention of the parties to encourage development 
of pilot projects and the implementation of the Australian 
Vocational Certificate Training System where the training 
system will be increasingly-

(a) based on national competency standards endorsed 
by the National Training Board; 

(b) incorporating key competency training for early 
school leavers; 

(c) articulated and accredited and resulting in nation
ally recognised credentials; and 

(d) including pay rates based on competency rather than 
age, negotiated by the industrial parties. 

(6) An objective ofthe Career Start Traineeship Scheme is 
to provide additional employment and training opportunities 
for young people. Accordingly, these opportunities shall be 
provided to the fullest extent possible. Existing employees 
shall not be displaced from employment by Career Start 
Trainees. 

5.-DEFINITfONS 
(I) The "Career Start Traineeship" is a system of training 

comprising structure training with an employer and it will 
include training in a Technical and Further Education College 
or other training provided by the appropriate State or Territory 
Training Authority. 

(2) A "Training Agreement" means an agreement for a Career 
Start Traineeship that is registered with the appropriate State 
or Territory Training Authority or under the provisions of the 
appropriate State or Territory Training Legislation. 

(3) A "Career Start Trainee" is an employee who is bound 
by a Training Agreement registered with the appropriate State 
or Territory Training Authority. 

(4) An "Australian Vocational Certificate Trainee" is an 
employee who is bound by a Training Agreement and 
undertaking an Australian Vocational Certificate Training 
System course. 

(5) "Structured training" shall mean formal instruction and 
closely supervised practise directly related to that instruction 
that is undertaken away from the job, as part of a training 
agreement. 

6.-TRAINING CONDITIONS 
(I) A Career Start Trainee shall attend an approved structured 

training course or program prescribed in the relevant training 
agreement or as notified to the trainee by the appropriate State 
or Territory Authority. 

(2) Career Start Trainees may be engaged by employers 
registered with the appropriate State or Territory Training 
Authority. The employer shall ensure that the Career Start 
Trainee is permitted to attend the prescribed off the job training 
course and is provided with on the job training approved by 
the appropriate State or Territory Training Authority. 

(3) The employer shall provide a level of supervision in 
accordance with the approved Training Plan during the 
traineeship period. 

(4) The employer agrees that the overall training program 
will be monitored by officers of the appropriate State or 
Territory Training Authority and that training records or work 
books may be utilised as part of this monitoring process. 

7.-EMPLOYMENT CONDITIONS 
(I) A Career Start Trainee shall be engaged as a full time 

employee, for a traineeship of a minimum period of one year, 
provided that the Career Start Trainee shall be subject to a 
satisfactory probation period of up to one month. The Career 
Start Traineeship shall be: 

(a) for Career Start Trainees with a Year 10 or lesser 
general education achievement--up to two years 
duration; 
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(b) for Career Start Trainees who have completed Year 
11 studies-up to 18 months duration; and 

(c) for Career Start Trainees who have completed Year 
12 studies--of one year's duration. 

(2) A Career Start Trainee with Year 10 or lesser level of 
general education achievement shall spend the amount oftime 
in structured training specified in the registered training 
agreement. This shall be: 

(a) during the first year, on average, up to 50 per cent of 
ordinary working hours each week; and 

(b) where the traineeship extends beyond the first year, 
on average, up to 35 per cent of ordinary working 
hours each week during this period. 

(3) A Career Start Trainee who has completed Year 11 studies 
shall spend the amount of time in structured training specified 
in the registered training agreement. This shall be: 

(a) during the first year, on average, up to 35 per cent of 
ordinary working hours each week; and 

(b) where the traineeship extends beyond the first year, 
on average, up to 25 per cent of ordinary working 
hours each week during this period. 

(4) A Career Start Trainee who has completed Year 12 shall 
spend the amount of time in structured training specified in 
the registered training agreement. This shall be, on average, 
up to 25 per cent of ordinary working hours each week. 

(5) Notwithstanding the foregoing, an employer or employer 
organisation respondent to this Agreement and the relevant 
union(s) may, by agreement in writing and with the consent of 
the relevant StatelTerritory Training Authority, vary the 
duration of the traineeship and the extent of structured training. 

(6) The Career Start Trainee is permitted to be absent from 
work without loss of continuity of employment to attend the 
structured training in accordance with the Training Agreement 

(7) Where the employment of a Career Start Trainee by an 
employer is continued after the completion of the traineeship 
period, such traineeship period shall be counted as service for 
the purposes of the award and long service leave/entitlements. 

(8) The Training Agreement may restrict the circumstances 
under which the Career Start Trainee may work overtime and 
shift work in order to ensure the training program is 
successfully completed. When overtime and shift work are 
worked the relevant penalties and allowances of the award 
based on the trainee wage will apply. No Career Start Trainee 
shall work overtime or shift work on their own, or where it is 
inconsistent with the provisions of the award. 

(9) All other terms and conditions of the award applicable 
in the work force at which the Career Start Trainee is employed, 
shall apply unless specifically varied by this Agreement. 

(10) The union shall be afforded reasonable access to Career 
Start Trainees for the purposes of explaining the role and 
functions of the union. 

8.-WAGES 
(t) The weekly wages payable to Career Start Trainees shall 

be calculated by: 
(a) determining the hourly rate applicable to the relevant 

age as prescribed in the award that would otherwise 
be applicable to the Career Start Trainee; and 

(b) multiply that hourly rate by the number of weekly 
ordinary hours, less the average weekly time speci
fied in the registered training agreement to be spent 
in structured training. 

(2) The weekly wage shall be the rate of pay for all purposes. 
(3) (a) The terms of this Agreement operate in conjunction 

with a Commonwealth Government Scheme under 
which, if weekly wages calculated using the method 
outlined above fall below $125.00 for those under 
18 years old and $150.00 for those 18yearsandover, 
the Commonwealth will provide a supplementary 
allowance to bring the total income of Career Start 
Trainees up to those levels. 

(b) In the event that the Commonwealth Government 
reduces these minimum income maintenance levels, 
the terms ofthe Agreement will be reviewed. 

9.-TERM AND RENEWAL 
(1) This Agreement shall come into force from the beginning 

of the first pay period on or after the 29th day of March 1995. 
(2) The continued operation of this Agreement shall be 

reviewed no later than 31 December 1996 in the light of the 
progress made in full implementation of the Australian 
Vocational Certificate Training System. 

J O.--8IGNATORIES 
THIS AGREEMENT IS SIGNED FOR AND ON BEHALF 

OF: 
ESPERANCE GROUP TRAINING ASSOCIATION 
Toni Hawkins 
SGD. 
Pauline Lesley Winrow 
SGD. 

SIGNED ON BEHALF OF THE AUSTRALIAN 
WORKERS' UNION, INDUSTRIAL UNION OF 
WORKERS', WESTERN AUSTRALIAN BRANCH BY: 

RaJph Blewitt 
SGD. 
Pauline Lesley Winrow 
SGD. 

Dated this 23 Day of September 1994. 

CSR HUMES WELSH POOL ENTERPRISE 
AGREEMENT NOVEMBER 199411995 

No. AG 14 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

CSR Humes Limited T/a CSR Humes Pty Ltd 
and 

Metals and Engineering Workers' Union-
Western Australian Branch 

No. AG 24 of J 995. 

CSR Humes Welshpool Enterprise Agreement 
November 1994/1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1995. 

Order. 

REGISTRATION OF AN ENTERPRISE 
BARGAINING INDUSTRIAL AGREEMENT 

No. AG 24 of 1995. 
HAVING heard Mr P. Stillman and with him Mr R. Lister on 
behalf of the Applicant and Mr G. Sturman and with him Mr 
G. Paskens on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby order&-

(I) THAT the CSR Humes Welshpool Enterprise Agree
ment November 1994/1995, is hereby registered as 
an Enterprise Bargaining Industrial Agreement from 
the beginning of the first pay period to commence 
on and from the 9th day of March, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the Commis
sion and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.s.] Senior Commissioner. 
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DIRECT ENGINEERING SERVICES, WEMBLEY, 
SHEET METAL ENTERPRISE BARGAINING 

AGREEMENT 1994 
No. AG 20 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union-

Western Australian Branch 
and 

Direct Engineering Services Pty Ltd 
No. AG 20 of 1995. 

Direct Engineering Services, Wembley, Sheet 
Metal Enterprise Bargaining Agreement 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21 March 1995. 

Order. 

REGISTRATION OF AN ENTERPRISE 
BARGAINING INDUSTRIAL AGREEMENT 

No. AG 20 of 1995. 
HAVING heard Mr M. Golesworthy on behalf of the Appli
cant and Mr P.J. Cooke on behalf ofthe Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, ) 979 hereby orders-

(I) THAT the Direct Engineering Services, Wembley, 
Sheet Metal Enterprise Bargaining Agreement 1994, 
is hereby registered as an Enterprise Bargaining In
dustrial Agreement from the beginning of the first 
pay period to commence on and from the 21 st day 
of March, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusal only with the permission of the Commis
sion and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

K-MART WESTERN AUSTRALIA DISTRIBUTION 
CENTRES ENTERPRISE AGREEMENT 

No. AG 16 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
K-Mart Australia Ltd 
No. AG 16 of 1995. 

COMMISSIONER R.H. GIFFORD. 
27 February 1995. 

REGISTRATION OF AN ENTERPRISE 
BARGAINING INDUSTRIAL AGREEMENT 

No. AG 198 of 1994. 
HAVING heard Mr J. Bullock on behalf of the Applicant and 
Mr G. Morgan on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
Section 41 of the Industrial Relations Act, 1979 hereby regis
ters the following schedule titled the K-Mart Western Aus
tralia Distribution Centres Enterprise Agreement No. AG 16 
of 1995, signed by me for identification. 

(Sgd.) R.H. GIFFORD, 
[L.S.] Commissioner. 

I.-TITLE 
This Agreement shall be known as the "K-Mart Western 

Australia Distribution Centres Enterprise Agreement No. AG 
16 of 1995". 

2.-ARRANGEMENT 
I. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Relationship to Parent Award 
6. Date and Period of Operation 
7. Aims of Agreement 
8. Commitments 
9. Definitions 

10. Casual Employees 
11. Part Time Employees 
12. Hours 
13. Rostered Day Off 
14. Payment of Wages 
15. Rosters 
16. Meal Times 
17. Meal Money 
18. Overtime 
19. Holidays 
20. Annual Leave 
21. Change Rooms 
22. No Reduction 
23. Higher Duties 
24. Proportion of Juniors 
25. Engagement 
26. Time and Wages Record 
27. Under-Rate Employees 
28. Country Work and Travelling Time 
29. Junior Employee's Certificate 
30. Sick Leave 
31. Wages 
32. Additional Rates for Saturday Work 
33. Right of Entry 
34. Motor Vehicle Allowance 
35. Long Service Leave 
36. Shift Work 
37. Posting of Agreement 
38. Stand Down 
39. Compassionate Leave 
40. Location Allowances 
41. Maternity Leave 
42. Liberty to Apply 
43. First Aid Allowance 
44. Introduction of Change 
45. Trade Union Training Leave 
46. Superannuation 
47. Consultative Procedures 
48. Grievance Procedures 
49. Safety Footwear 
50. Signatories 

3.-AREA AND SCOPE 
This Agreement shall apply to K-Mart Australia Limited 

with respect to its Distribution Centres operating within the 
state of Western Australia and employees in the callings listed 
herein. 

4.-PARTIES BOUND 
(I) This Agreement shall be binding on the following par

ties: 
(a) K-Mart Australia Limited (hereinafter "the Com

pany"). 
(b) The Shop, Distributive and Allied Employees' As

sociation of Western Australia (hereinafter ''the Un
ion"). 

(2) The parties to this Agreement shall be bound jointly and 
separately to oppose any subsequent application by any other 
body or organisation to be joined to this Agreement. 

5.-RELATIONSHIP TO PARENT AWARD 
(I) This Agreement shall be read and interpreted in con

junction with the Shop and Warehouse (Wholesale and Retail 
Establishments) Award 1977 as varied from time to time (here
inafter "the Award"). 
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(2) Where there is any inconsistency between the tenns of 
this Agreement and the Award this Agreement shaH prevail to 
the extent of the inconsistency. 

6.-DATE AND PERIOD OF OPERATION 
(I) This Agreement shall subject to the tenns of the pream

ble to Clause 3 I.-Wages and subclause (2) of Clause 46.
Superannuation, operate from the date of ratification and shaH 
remain in force until 1 st August 1995. 

(2) This Agreement shaH not continue to have effect be
yond I st August 1995 unless all parties to the Agreement agree 
to that course prior to 1 st August) 995. 

(3) The parties will commence discussions to review the 
tenns and content ofthe Agreement at least three months prior 
to its expiry date with a view to reaching agreement on the 
tenns of a replacement Agreement. 

7.-AIMS OF AGREEMENT 
To provide a framework on which the Company and its 

employees can build an ongoing relationship which: 
(1) Facilitates continuous improvements to its systems 

of work to the benefit of customers, employees and 
shareholders. 

(2) Allows employees to gain and utilise a broader range 
of skills and access to relevant and applicable train
ing programs. 

(3) Achieves improved communication and genuine con
sultation in the workplace. 

8.-COMMITMENTS 
During the period of operation of the Agreement: 

(1) There will be no extra claims made by the Union on 
behalf of employees of the Company engaged at its 
Western Australian Distribution Centres except in 
so far as they relate to negotiations for a replace
ment agreement as prescribed by Clause 6(3) of this 
Agreement. 

(2) The tenns and conditions of this Agreement will not 
be used to base or progress a claim or claims against 
any other organisation or employer. 

(3) The Agreement shall not operate to cause an em
ployee to suffer a reduction in ordinary time earn
ings. 

9.-DEFINITIONS 
(I ) "Storeworker" shall mean an employee whose duties in

clude one or more of the following: receiving, picking, se
lecting, processing, sorting, counting and/or recording, storing, 
assembling, weighing and/or wrappinglrewrapping, branding, 
stacking, unpacking or dispatching in and from a Distribution 
Centre or administrative duties ancillary to the operation of a 
Distribution Centre. 

(2) "Probationary Storeworker" shall mean a new employee 
developing skills in warehousing duties who will perfonn rou
tine duties associated with the operation of a warehouse un
der direct supervision and requiring minimal judgement. No 
employee will remain as a probationary storeworker for a pe
riod of more than two months. 

(3) "Storeworker Grade I" shall mean an employee engaged 
in either a stores or administrative stream with the following 
skills and responsibilities: 

(a) Stores stream--a Storeworker Grade I in the stores 
stream will have completed a probationary period 
or will have proven and demonstrated skills to the 
level required of this grade. 
A Storeworker Grade I will: 

(i) maintain the quality of their own work and 
required perfonnance standards; 

(ii) work in a team environment under supervi
sion; 

(iii) undertake duties in a safe and responsible 
manner; 

(iv) exercise limited discretion within their level 
of skill and training; 

(v) possess basic interpersonal and communica
tion skills. 

(vi) perfonn one or more of the following tasks or 
duties or a combination thereof: 

• cleaning/maintaining warehouse and 
surrounds, equipment and stock. 

• clearing damaged stock, wrapping ma
terials and loose stock. 

• assemble, remove and change racking 
and equipment as required. 

• counting and recording stock (includ
ing stocktakes). 

• sorting, assembly, repair and control of 
pallets etc. 

(b) Administrative stream -A Storeworker Grade I in the 
administrative stream will have completed a proba
tionary period or will have proven and demonstrated 
skills to the level required of this grade. 
A Storeworker Grade I will: 

(i) Possess sound communication skills; 
(ii) perfonn tasks under limited supervision; 
(iii) be responsible for the quality of their own 

work and standard of work perfonnance; 
(iv) adhere to company safety standards and pro

cedures; 
(v) perfonn one or more of the following recep

tionist tasks or duties: 
• transfer telephone calls, record mes

sages, receive general enquires. 
• type at 40 words per minute with 90% 

accuracy. 
• Monitor the issue of entry badges. 
• Assist the pallet control officer with the 

sorting of pallet dockets into numerical 
order. 

(4) "Storeworker Grade II" shall mean an employee engaged 
in either a stores or administrative stream with the following 
skills and responsibilities: 

(a) Stores Stream-A Storeworker Grade 11 in the stores 
stream will either have completed a probationary pe
riod, maintained the standard required of a 
Storeworker Grade I or will have proven and dem
onstrated skills to the level required of this grade. A 
Storeworker Grade II may be required to operate a 
tow-motor, ride-on power operated pallet truck or 
walk beside power operated high lift stacker and be 
responsible for its basic upkeep. 
A Storeworker Grade II will: 

(i) Be able to work from complex instructions and 
procedures. 

(ii) Be able to co-ordinate work in a team envi
ronment under limited supervision provided 
that where such storeworker is in charge of 
other employees the appropriate in charge rate 
as required by Clause 31 (1)( f) is paid. 

(iii) Be responsible for. the quality of their own 
work and maintain required perfonnance 
standards. 

(iv) Possess sound interpersonal and communica
tion skills. 

(v) Be capable of perfonning basic non trades 
maintenance using tools and equipment within 
the distribution centre. 

(vi) Be capable ofperfonning all of the functions 
of a Storeworker Grade I as required. 

(vii) Be capable ofperfonning work involving elec
tronic equipment including problem solving 
and may be required to input data (key entry 
or swipe) including the use of menu driven 
VDU screens. 

(viii) Be capable of perfonning basic administra
tive tasks associated with the perfonnance of 
their duties. 
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(ix) Operate the equipment listed in this subclause 
safely and adhere to the required safety stand
ards and procedures. 

(x) Be capable of assisting in the training of Pro
bationary Storeworkers and Storeworkers 
Grade I as appropriate. 

(b) Administrative stream-A Storeworker Grade n in 
the administrative stream will have completed a pro
bationary period and have successfully completed 
the required training or will have proven and dem
onstrated skills to the level required of this grade. 
A Store worker Grade II will: 

(i) Be able to work in a team environment. 
(ii) Possess sound communication skills. 

(iii) Be able to perform tasks under limited super
vision. 

(iv) Be capable of accurately inputting data to a 
computer. 

(v) Be capable of training probationary 
Storeworkers in the administrative stream. 

(vi) Be responsible for the quality of their own 
work and standard of work performance. 

(vii) Adhere to company safety standards and pro
cedures. 

(viii) Perform one or more of the following receiv
ing and dispatch tasks or duties: 

.. Time slotting (bookings) 
• Data input (invoices) 
.. Basic computer skills 

• Sorting of paperwork 
• Goods received summary report (report 

checking) 
• Calculator use 
• General filing 
o Telephone messages and enquiries 
.. Blue claims 

• Woxing 
.. Pallet control 
.. Vehicle dispatch dockets 
• Maintaining a seal register 
.. General administrative duties 

(5) "Storeworker Grade Ill" shall mean an employee en
gaged in either a stores or administrative stream with the fol
lowing skills and responsibilities: 

(a) Stores Stream-A Storeworker Grade III in the stores 
stream will have maintained the standard required 
of a Storeworker Grade n or will have proven and 
demonstrated skills to the level required of this grade. 
A Storeworker Grade III may be required to operate 
a ride-on-power operated forklift, high lift stacker 
or high lift stock picker or a power overhead tra
versing hoist and be responsible for its basic upkeep. 
A Storeworker Grade III will: 

(i) Be able to work from complex instructions and 
procedures. 

(ii) Be able to co-ordinate work in a team envi
ronment under limited supervision provided 
that where such a storeworker is in charge of 
other employees the appropriate in charge rate 
as required by Clause 31 (I) (f) is paid. 

(iii) Be responsible for the quality of their own 
work and maintain required performance 
standards. 

(iv) Possess sound interpersonal and communica
tions skills. 

(v) Be capable of performing basic non-trades 
maintenance using tools and equipment within 
the distribution centre. 

(vi) Be capable of performing all of the functions 
of Storeworkers Grades I and n as required. 

(vii) Be capable of performing work involving elec
tronic equipment including problem solving. 

(viii) Be capable of performing basic administra
tive tasks associated with the performance of 
their duties. 

(ix) Operate the equipment listed in this subclause 
safely and adhere to the required safety stand
ards and procedures. 

(x) Be capable of assisting in the training of Pro
bationary Store workers and Storeworkers 
Grades I and H. 

(xi) Be capable of being involved in stock man
agement and movement including stock put 
away, replenishment, rotation, bulk order picks 
etc. 

(b) Administrative stream-A Storeworker Grade III in 
the administrative stream will have successfully com
pleted the required training to be able to perform 
tasks to the level required ofthis grade. 
A Storeworker Grade III will: 

(i) Be able to work in a team environment. 
(ii) Possess sound communication skills. 

(iii) Be able to perform tasks under minimal su
pervision. 

(iv) Be able to work from verbal or written instruc
tions. 

(v) Be able to competently input data to a com
puter or to personal details records. 

(vi) Be able to competently calculate work records 
either manually or by use of a computer. 

(vii) Be capable of training Probationary 
Storeworkers. 

(viii) Be responsible for the quality of their own 
work and standard of work performance. 

(ix) Adhere to company safety standards and pro
cedures. 

(x) Perform one or more of the following wage 
office tasks or duties: 

• Basic computer skills 
• Wages--All areas reconciled weekly 
• Update personal details records 
• General enquires--wages. RDO's over-

time 
• Petty Cash 
• Calculator 

• Mail 
• Restaurant--cash accounts, banking, 

DIS, reconciliation 
• Superannuation 

(6) "Storeworker Grade IV" shall mean an employee en
gaged in either a stores or administrative stream with the fol
lowing skills and responsibilities: 

(a) Stores Stream-A storeworker Grade IV in the stores 
stream will have maintained the standards required 
of a Storeworker Grade 11 or 1II and perform tasks 
of an advanced Storeworker. 
A Storeworker Grade IV will: 

(i) Have a highly developed level ofinterpersonal 
and communication skills. 

(ii) Be responsible for the quality of their own 
work and maintain required performance 
standards. 

(iii) Exercise discretion within the scope of the 
grade. 

(iv) Be able to perform work involving electronic 
equipment including problem solving. 

(v) Be able to operate equipment safely and ad
here to the required safety standards and pro
cedures. 

(vi) Be able to perform the duties of Store workers 
Grades I, 11 and Ill. 
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(vii) Perform one or more of the following duties: 
• Implement quality control techniques 

and procedures. 
• Liaise with management, suppliers and 

customers with respect to store opera
tions. 

• Provide direction to and coordinate the 
activities of other storeworkers to meet 
the required standards for the handling 
of stock provided that where such a 
Storeworker is in charge of other em
ployees the appropriate in charge rate 
as required by Clause 31 (I) (f) is paid. 

• Maintain stock control registers includ
ing inventory control together with the 
preparation and reconciliation of the 
required supporting documentation. 

• Supervise the use and maintenance of 
equipment. 

• Supervise all functions involving the 
receipt and dispatch of stock including 
transport scheduling. 

• Be involved in the demonstration and 
instruction of warehouse procedures to 
employees undergoing training and con
duct assessments as required. 

(b) Administrative stream--A Storeworker Grade IV in 
the administrative stream will have successfully com
pleted the required training to be able to perform 
tasks to the level required of this grade. 
A Storeworker Grade IV will: 

• Be competent in performing the duties of 
Storeworkers Grades I and 11 and will have a 
clear understanding ofthe tasks performed by 
a Storeworker Grade Ill. 

• Be able to work in a team environment. 
• Possess sound communication skills. 
• Be able to perform tasks under minimal su

pervision 
• Be competent with word processing/compu

ter processing. 
• Be able to work from written or verbal instruc

tions. 
• Be competent in manual calculations, for ex

ample wages or budget figures. 
• Be able to train Probationary Storeworkers. 
• Responsible for the quality of their own work 

and standard of work performance. 
• Adhere to company safety standards and pro

cedures. 
(7) "Adult": For the purpose of this Agreement, the word 

"adult" shall mean an employee 21 years of age and over or 
an employee who is in receipt ofthe prescribed adult rate of 
pay. 

(8) "Weekly Hand" shall mean an employee engaged by the 
week and whose employment shall be terminable by not less 
than one week's notice on either side. Such week's notice 
cannot be continued from week to week. 

Provided that a weekly hand employed for a period of four 
consecutive weeks or less shall be classed as a "casual em
ployee" and be paid not less than the minimum rates of wages 
herein prescribed for a casual employee. This proviso shall 
not apply to an employee employed as a weekly hand and 
who is dismissed for incompetence or any other cause referred 
to in Clause 25. -Engagement of this Agreement or to an em
ployee who severs hislher contract of service. 

10.-CASUAL EMPLOYEES 
(I) "Casual Employee" shall mean an employee engaged by 

the hour and who may be dismissed or leave the employer's 
service at any moment without notice and except as hereinaf
ter provided shall not be engaged for more than 34 hours per 
week in ordinary hours. 

Notwithstanding the aforementioned a casual employee may 
be engaged in ordinary hours for 40 hours per week for peri
ods not in excess of four consecutive weeks. 

Any casual employee engaged and not permitted to com
mence work shall receive two hours' pay at the rate of 20 per 
centum in addition to the appropriate rate of wages prescribed 
in this Agreement. 

(2) The minimum engagement for casual employees shall 
be four hours, provided that casuals engaged to work on Sat
urday for special purposes such as stocktake, may be engaged 
for a minimum of three hours. 

(3) All ordinary hours shall be worked in one continuous 
period at the rate of 20 per centum in addition to the rates 
prescribed in Clause 31. -Wages of this Agreement. 

II.-PART TIME EMPLOYEES 
(J) Except as hereinafter provided, a part time employee 

shall mean an employee who may be engaged on any day 
Monday to Friday inclusive for a maximum of 60 hours per 
fortnight with not more than 10 daily work commencements 
in any fortnightly period. Provided that a part time employee 
shall not be engaged for less than three consecutive hours nor 
more than eight consecutive hours exclusive of meal times on 
any day. 

(2) The proportion of part time employees who may be em-
ployed shall not exceed- . 

(a) Where no full time employee is employed, one part 
time employee. 

(b) Where up to two full time employees are employed, 
one part time employee. 

(c) Where three or more but less than five full time em
ployees are employed, two part time employees. 

(d) Where five or more but less than seven full time 
employees are employed, three part time employ
ees. 

( e) Where seven or more but less than nine full time 
employees are employed, four part time employees. 

(f) Where nine or more but less than 11 full time em
ployees are employed, five part time employees. 

(g) Where 12 or more full time employees are employed, 
one part time employee may be employed for each 
two full time employees. 

(3) A part-time employee shall receive payment for wages, 
annual leave, holidays, sick leave and long service leave on a 
pro rata basis in the same proportion as the number of hours 
regularly worked each week bears to 38 hours. 

(4) When a day, being a day when an employee would have 
been rostered to work, is a holiday under the provisions of 
Clause 18.-Holidays of this Agreement, then that day shall 
be a holiday without deduction of pay to such employee. 

12.-HOURS 
(I) The ordinary hours of work shall be 38 per week to be 

worked as 9 days of 8 hours and twenty six minutes per 10 
day working cycle. 

Fifty minutes per working day shall accumulate towards a 
credit to be taken as a rostered day off each cycle. 

The working of ordinary hours shall be as follows: 
The starting time shall not be earlier than 6.00 am and 

the finishing time not later than 6.00 pm Monday to Fri
day inclusive and 7.00 am and 12 noon on Saturday. 

~2) Where a holiday prescribed in Clause 18. -Holidays of 
thIS ~greement falls on any day upon which an employee is 
reqUIred to work ordinary hours, the ordinary hours in that 
week shall be reduced by the number of hours ordinarily 
worked by that employee on the day on which the holiday 
occurs. 

(3) In the week commencing on Monday immediately pre
ceding Easter Day the week's work in ordinary hours shall be 
worked Monday to Thursday inclusive. 

13.-ROSTERED DAY OFF 
(I) Rostered days off(R.D.O's) will be taken every second 

Friday. 
(2) By agreement employees may request an alternate day 

within the current cycle for personal reasons. 
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(3) If a public holiday falls on a R.D.O. an employee shall 
be compensated in one of the following methods by agree
ment between employer and employee. 

(a) another day shall be allowed with pay within four
teen days. 

(b) payment of an additional days wages, or 
(c) an additional day shall be added to the annual leave 

entitlement. 
(4) An employee shall not be required to work on a day 

when such a day is the rostered day off for that employee un
less such employee elects to work on such day and, where an 
employee so elects, all time worked shall be paid for at double 
.time, with a minimum payment of four hours at double time. 

(5) In the event of termination of employment, in circum
stances where a R.D.O. has been taken in advance offull ac
cumulation or where credit exists towards a R.D.O. the 
necessary adjustment of pay entitlements shall be made at or
dinary time rates. 

(6) Schedules of rostered days off will be published and 
displayed in a place accessible to staff. Such schedules will 
be displayed six months in advance. 

(7) Each employee shall be entitled to receive twenty four 
R.D.O.'s per twelve month period. For the purpose of calcu
lating R.D.O. 's, a cycle shall be two weeks and 24 R.D.O. 's 
will be arranged within a forty eight week period. 

(8) The Company with the agreement of the majority of em
ployees concerned, may substitute the day an employee is to 
take off in accordance with subclause (I) of this clause for 
another day in the case of a breakdown in machinery or a 
failure or shortage of electric power or some other emergency 
situation. 

14.-PAYMENT OF WAGES 
(I) Each employee shall be paid the appropriate rate shown 

in Clause 31.-Wages of this Agreement along with such other 
loadings, allowances and penalties as may be stipulated else
where in this Agreement. 

(2) The 38 hour week is to be implemented so that in the 
first week of the cycle each employee works 8.44 ordinary 
hours each day Monday to Friday inclusive and in the second 
week ofthe cycle each employee works 8.44 ordinary hours 
on four days only. 

(3) From the date ofimplementation of the 38 hour week by 
the employer wages shall be paid weekly according to a weekly 
average of ordinary hours worked even though more or less 
than 38 hours may be worked in any particular week of the 
cycle. 

In effect, under the averaging system, the employee accrues 
a "credit" each day he works actual ordinary hours in excess 
of the daily average which would otherwise be seven hours 
36 minutes. This "credit" is carried forward so that in the 
week ofthe cycle that he works on only four days, his actual 
pay would be for an average of38 ordinary hours even though, 
that week, he works a total of thirty three hours and forty four 
minutes of ordinary hours. 

Consequently, for each day an employee works 8.44 ordi
nary hours he accrues a "credit" of 50 minutes (0.84 hours). 
The maximum "credit" the employee may accrue under this 
system of 0.84 hours on 9 days; that is, a total of seven hours 
36 minutes. 

(4) An employee will not accrue a "credit" for each day he. 
is absent for duty other than on annual leave, long service, 
holidays prescribed under this Agreement, paid sick leave, 
worker's compensation, bereavement leave, trade union train
ing leave or such other leave as agreed between employer and 
union. . . 

(5) An employee absent from duty (other than on annual 
leave, long service leave, holidays prescribed under the Agree
ment, paid sick leave, worker's compensation, bereavement 
leave, trade union training leave or other such leave as agreed 
between employer and union) shall, for each day he is so ab
sent, lose /lverage pay for that day calculated by dividing his 
average weekly wage rate by five. 

(6) When the rostered day off coincides with pay day wages 
shall be available at the normal time on pay day or at the com
mencement of work on the next working day. 

(7) The ordinary rate per hour shall be calculated by divid
ing the ordinary weekly rate by 38. 

(8) Payment of wages shall be made in the employees' time. 

15.-ROSTERS 
(I) The Company shall post or cause to be posted and keep 

posted up in a conspicuous position in each Distribution Cen
tre so as to be easily accessible to and easily read by every 
employee employed therein, a roster written in the English 
language showing:-

(a) The name and sex of each employee bound by this 
Agreement. 

(b) The times on which each employee is required to 
commence and finish work on each day in each week 
and the time of the meal period. 

(c) The particulars contained in such roster shall be in 
respect ofthe full week Monday to Saturday inclu
sive, during which it is posted up, and may be al
tered or varied only on account of the sickness or 
absence of an employee or by the inclusion of par
ticulars in respect of casual employees. 

16.-MEAL TIMES 
(I) (a) (i) Not less than 30 minutes nor more than one hour 

shall be allowed and taken for a meal. The lunch period shall 
be taken between I1 a.m. and 2.15 pm; the tea interval shall 
start within 15 minutes after the usual finishing time. 

(ii) No employee shall be required to work for more than 
five hours without a break for a meal. 

(b) Provided that times other than those prescribed in this 
subclause may, in any particular case, be fixed by agreement 
between the employer and the union. 

(c) An employee shall be allowed a 15 minute break in the 
first half and a 10 minute break in the second half each day of 
his work period Monday to Friday inclusive. Such break shall 
be taken to suit the employer's business provided that no em
ployee shall be required to work for more than 4 Y2 hours with
out having had such break. Provided further that such break 
shall not take place within a period of one hour after com
mencing work for the day or within a period of one hour after 
the completion ofthe employee's lunch period. 

(2) The meal times referred to in this clause shall be taken 
in one continuous period. 

(3) (a) The provisions of paragraphs (a) and (b) bfsubclause 
(I) of this clause shall not apply to a part time employee who 
on any day from Monday to Friday inclusive--

(i) ceases work at or prior to 1.00 p.m. or 
(ii) commences work on or after 1.00 p.m. 'or 

(iii) who does not work more than five hours. 
(b) A part time employee employed for 4Y2 consecutive hours 

on any day shall be released for breaks as provided by para
graph (c) ofsubclause (1) of this c1l;\use and shall be entitled 
to not less than one break of 10 minutes during that day. 

17.-MEAL MONEY 
(I) When an employee is required to continue working after 

the usual finishing time for more than two hours, helshe shall 
be paid $7.40 for the purchase of any meal required. 

(2) Meal money shall be paid on the day following that on 
which the overtime is to be worked, provided that, it may be 
paid as a gross amount included with the wages payable for 
the week during which the overtime is worked. 

18.-OVERTIME 
(I) (a) Subjectto the provisions of Ciause IO.-Casual Em

ployees, . Clause ll.-Part Time Employees, Clause 12.
Hours, and Clause 36.-Shift Work all time worked outside 
of ordinary hours shall be deemed to be overtime, payable in 
accordance with this clause. 

(b) Where more than 38 hours are worked in any week dur
ing a p~riod of two consecutive weeks the provisions of this 
clause shall not apply unless: 

(i) more than 76 ordinary hours are worked in that two 
week period; or 

(H) more than 38 ordinary hours are worked in that two 
week period if one week of a period of annual leave 
occurs in that two week period. 



75 w.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 905 

(2) Any employee on duty when, in accordance with the 
roster such employee should be off duty (except as provided 
by paragraph (c) ofsubclause (I) of Clause 15. -Rosters), of 
this Agreement shall be paid at overtime rates. 

(3) All time worked before the usual starting time or after 
the usual finishing time shall be paid for at overtime rates. 

(4) Excepting as provided hereunder, all overtime worked 
shall be paid for at the rate of time and a halffor the first two 
hours and double time thereafter. In the calculation of over
time each day shall stand alone. 

(5) All overtime worked on Easter Eve by employees shall 
be paid for at the rate of double time. 

(6) Work performed on a Sunday shaH be paid for at the rate 
of double time. 

(7) Work performed on a holiday prescribed in subclause 
(I) of Clause 19.-Holidays of this Agreement shall be paid 
for at the rate of double time and a half. 

(8) Work performed on any day which is an employee's 
rostered day off shall be paid for at the rate of double time. 

(9) Work performed on Saturday after 12 noon shall be paid 
for at the rate of double time. 

(10) An employee required to work overtime on any day 
after leaving the employer's premises and who returns home 
on completion of that overtime, shall be paid: 

(a) For a minimum of two hours at overtime rates if 
notified ofthe requirement to work overtime before 
leaving the employer's premises. 

(b) For a minimum of three hours at overtime rates if 
recalled. 

(11) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that employees have at 
least eight consecutive hours off duty between the work of 
successive days. An employee (other than a casual employee) 
who works so much overtime between the termination of his 
ordinary work on one day and the commencement of his ordi
nary work on the next day that he has not had at least eight 
consecutive hours off duty between those times shaH, subject 
to this paragraph, be released after completion of such over
time until he has had eight consecutive hours off duty without 
loss of pay for ordinary working time occurring during such 
absence. If on the instructions of his employer such an em
ployee resumes or continues work without having had such 
eight consecutive hours off duty, he shall be paid at double 
rates until he is released from duty for such period and he 
shall then be entitled to be absent until he has eight consecu
tive hours off duty without loss of pay for ordinary working 
time occurring during such absence. 

(12) When overtime is worked, the proportion of juniors 
employed on overtime shall not exceed the proportion pro
vided by Clause 24.-Proportion of Juniors of this Agree
ment. 

(13) Notwithstanding anything contained in this Agree
ment:-

(a) An employer may require any employee other than 
part time employees, to work reasonable overtime 
per week at overtime rates and such employee shall 
work overtime in accordance with such requirements. 

(b) Neither the Union nor employees covered by this 
Agreement, shall in any way, whether directly or in
directly, be a party to or concerned in any ban, limi
tation or restriction upon the working of overtime in 
accordance with the requirements ofthis subclause. 

19.-HOLIDAYS 
(I )(a) The following days or the days observed in lieu shall, 

subject to this subclause and to Clause 18.-Overtime be al
lowed as holidays without deduction of pay, namely, New 
Year's Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided that another day 
may be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(b) When any of the days mentioned in paragraph (a) of this 
subclause falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday the holiday shall be ob-

served on the next succeeding Tuesday. In each case the sub
stituted day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a holiday. 

(2) Where-
(a) a day is proclaimed as a public holiday or public 

half-holiday under section 7 ofthe Public and Bank 
Holidays Act 1972; and 

(b) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, that day shall 
be a whole holiday or, as the case may be, a 
half-holiday for the purposes of this Agreement 
within the district or locality specified in the procla
mation. 

(3) An employee absent without leave on the day before or 
the day after any ofthe holidays referred to in subclause (1) of 
this clause shall be liable to forfeit wages for the holiday as 
well as for the day of absence except where an employer is 
satisfied that the employee's absence was caused through ill
ness in which case wages shall not be forfeited for the holi
day. Provided that an employee absent on one day only, either 
before or after a group of holidays, shall forfeit wages only 
for one holiday as well as for the period of absence. 

(4) Where the services of an employee are terminated by the 
employer on the day preceding a holiday or holidays, refer to 
subclause (3) of Clause 25.-Engagement of this Agreement. 

20.-ANNUAL LEAVE 
( I ) Except as hereinafter provided a period off our consecu

tive weeks' leave with payment of ordinary wages as prescribed 
shall be allowed annually to an employee by his employer 
after a period of 12 months' continuous service with such 
employer. 

(2) (a) During a period of annual leave an employee shall be 
paid a loading of 17Y2 per cent or his normal shift loading 
whichever is the greater calculated on his ordinary wage as 
prescribed. 

(b) The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(3) If any prescribed holiday falls within an employee's pe
riod of annual leave and is observed on a day which in the 
case of that employee would have been an ordinary working 
day there shall be added to that period one day being an ordi
nary working day for each such holiday observed as afore
said. 

(4) (a) Ifafter one month's continuous service in any quali
fying twelve monthly period an employee leaves his employ
ment or his employment is terminated by the employer through 
no fault of the employee, the employee shall be paid 2.923 
hours pay at his ordinary rate of pay in respect of each com
pleted week of continuous service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) of this subclause, an employee whose 
employment terminates after he has completed a twelve 
monthly qualifying period and who has not been aIlowed the 
leave prescribed under this Agreement in respect of that quali
fying period, shall be given payment as prescribed in 
subclauses (1) and (2)(a) of this subclause in lieu of that leave 
or, in a case to which subclause (7) or (\ I) of this clause ap
plies, in lieu of so much of that leave as has not been allowed 
unless--

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which an employee is absent from 
work except time for which he is entitled to claim sick payor 
time spent on holidays or annual leave or other approved leave 
as prescribed by this Agreement shall not count for the pur
pose of determining his right to annual leave. 

(6) In the event of an employee being employed by the Com
pany for portion only of a year, he shall only be entitled, sub
Jectto subclause (4) of this clause to such leave on full pay as 
is proportionate to his length of service during that period 
with such employer, and if such leave is not equal to the leave 
given to the other employees he shall not be entitled to work 
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or pay whilst the other employees of such employer are on 
leave on full pay. 

(7) In special circumstances and by mutual consent of the 
employer, the employee and the union concerned, annual leave 
may be taken in not more than two periods. 

(8) When an employee is entitled to annual leave under this 
clause, he shall receive at least two weeks' notice from his 
employer of the date when it will be convenient to the em
ployer that such employee shall take his leave. 

(9) Every employee shall be given and shall take annual 
leave within four months after the date the leave falls due. 

(10) The provisions of this clause shall not apply to casual 
employees. 

(11) Notwithstanding anything else herein contained if the 
Company observes a Christmas close down for the purpose of 
granting annual leave then it may require an employee to take 
his annual leave in not more than two periods but neither of 
such periods shall be less than one week. 

21.-CHANGE ROOMS 
Where the Company usually has more than six employees 

engaged at the same time under the terms of this Agreement, 
it shall provide the employees with a suitable room for keep
ing their hats and clothing and to use as a room for taking 
their meals. Such room shall be situated within a reasonable 
distance of the place of business and shall be kept in a proper 
state of cleanliness and shall be equipped with coat-hangers, 
tables and chairs. 

22.-NO REDUCTION 

Nothing herein contained shall entitle an employer to re
duce the wage of any employee who at the date ofthis Agree
ment was being paid a higher rate of wage than the minimum 
prescribed for his or her class of work. 

23.-HIGHER DUTIES 
An employee who is required to do work, which is entitled 

to a higher rate under this Agreement, other than that which 
he or she usually performs shall be entitled to payment at the 
higher rate while so employed. Provided that where no record 
is kept in the time and wages record of the actual times upon 
which the employee is engaged on such higher grade work, 
the employee shall be paid for the whole day at the rate pre
scribed for the highest function performed. 

24.-PROPORTION OF JUNIORS 
The number of juniors, shall not exceed the proportion of 

one to one for the first five adults and thereafter one junior to 
every two adults or fraction thereof. 

25.-ENGAGEMENT 
(I) Except in the case of casual employees one week's no

tice on either side shall be necessary to terminate the engage
ment or in the event of such notice not being given by -the 
payment of one week's pay by the employer to the employee 
or the forfeiture of one· week's pay by the employee to the 
employer. Provided that an employer at any time may dismiss 
an employee for refusal or neglect to obey orders or for mis
conduct or if after receiving one week's notice such employee 
does not carry out his or her duties in the same manner as he 
or she did prior to such notice. 

(2) Notwithstanding the provisions of subclause (I) of this 
clause an employee's engagement may be terminated by ei
ther party at any moment during the first two months of his 
employment. Provided that an employee whose employment 
is terminated by the employer after one month but less than 
two months' employment for reasons other than misconduct 
shall be paid up to his ordinary ceasing time on the day on 
which notice of termination is given. 

(3) (a) An employee whose employment is terminated by 
the employer on the business day preceding a holiday or holi
days, otherwise than for misconduct, shall be paid for such 
holiday or holidays. 

(b) In the event of Christmas Eve falling on a Saturday or a 
Sunday any employee whose employment is terminated by 
the employer on the preceding Friday, otherwise than for mis
conduct, shall be paid for Christmas Day and Boxing Day. 

26.-TIME AND WAGES RECORD 
(I) The Company shall maintain a record containing the 

following information relating to each employee--
(a) the name and address given by the employee, 
(b) the age ofthe employee if paid as a junior employee, 
(c) the classification of the employee and whether the 

employee is full-time, part-time or casual, 
(d) the commencing and finishing times of each period 

of work each day, 
(e) the number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period, 

(t) the wages and any allowances paid to the employee 
each pay period and any deductions made therefrom. 

(2) (a) At the time of payment of wages the employee may 
be given a pay slip showing that part ofthe record specified in 
paragraphs (e) and (t) of sub clause (I) ofthis clause with re
spect to the pay period for which payment is being made. 

(b) If a pay slip is not given to the employee as pres- cribed 
in paragraph (a) hereof the employer shall permit the employee 
to inspect the record either at the time of payment or at such 
other time as may be convenient to the employer. The em
ployer shall not unreasonably withhold the record from in
spection by the employee. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record is 
maintained in more than one part, those parts shall be kept in 
such a manner as will enable the inspection referred to in 
subclause (2) and (4) of this clause to be conducted at the one 
establishment. 

(b) The record shall be kept in date order so that the inspec
tions referred to in subclauses (2) and (4) of this clause may 
be made with respect to any period in the 12 months preced
ing the date of inspection. 

(c) The employer may, if it is part of normal business prac
tice, periodically send the record or any part of record to an
other person, provided that the provision of this paragraph 
shall not relieve the employer of the obligations with respect 
to provisions contained elsewhere in this clause with the ex
ception of those contained in paragraph (b) of this subclause. 

(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are re
quired to maintain the record may be absent. 

(e) The union official shall be permitted reasonable time to 
inspect the record and, if he requires, take an extract or copy 
of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for in
spection by the union official when the request is made, the 
union official and the employer or his agent may fix a mutu
ally convenient time for the inspection to take place. 

(b) If a mutually convenienttime cannot be fixed, the union 
official may advise the employer in writing that he requires to 
inspect the record in accordance with the provisions of this 
Agreement and shall specifY the period contained in the record 
which he requires to inspect. 

(c) Within ten days of the receipt of such advice the Com
pany shall send a copy of that part of the record specified to 
the office of the union. 

(d) In the event of a demand made by the union which the 
employer considers unreasonable the employer may apply to 
the Industrial Relations Commission for direction. An appli
cation to the Industrial Relations Commission made by an 
employer for direction will, subject to that direction, stay the 
requiremellts contained elsewhere in this subclause. 

( e) The Roster referred to in Clause l5.-Rosters of this 
Agreement shall be available for inspection by a duly author
ised representative of the union during normal working hours. 

27.-VNDER-RATE EMPLOYEES 
Any employee who by reason of old age or infirmity is un

able to eam the minimum wage, may be paid such lesser wage 



75 w.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 907 

as may from time to time be agreed upon in writing between 
the union and the employer. 

28.-COUNTRY WORK AND TRAVELLING TIME 
(I) When an employee is engaged on outside work, the em

ployer shall pay all fares, and a proper allowance at current 
rates shall be paid for all necessary meals. Fares shall be sec
ond class, except when travelling by coastal boat, when a sa
loon fare shall be paid. 

(2) When an employee is engaged at such a distance that he 
cannot retum home at night, suitable board and lodging shall 
be found, at the employer's expense. 

(3) Travelling time outside ordinary working hours shall be 
paid for at ordinary rates up to a maximum of twelve hours in 
any twenty-four hour period. from the time of starting on the 
journey. Provided that, when travelling is by boat, not more 
than eight hours shall be paid for in such period. 

29.-JUNIOR EMPLOYEE'S CERTIFICATE 
(I) Junior employees shall, ifrequired furnish the employer 

with a certificate showing the following particulars-
(a) Name in full. 
(b) Age and date of birth. 

(2) The certificate shall be signed by the employee. 
(3) No employee shall have any claim upon the employer 

for additional wages in the event of his age being wrongly 
stated on the certificate. If any employee misstates his or her 
age in the certificate he or she alone shall be deemed guilty of 
a breach of this Agreement, and in the event of an employee 
having received a higher rate than that to which he or she was 
entitled, he or she shall make restitution to the employer. 

30.-SICK LEAVE 
(I) (a) An employee who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to pay
ment during such absence in accordance with the following 
provisions. 

The method of calculation of payment for such sick leave 
shall be as follows: 

duration of absence X ordinary weekly rate 

ordinary hours normally 5 
worked that day 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with the 
employer. 

(c) Ifin the first or successive years of service with the em
ployer an employee is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the employee's services termi
nate, ifbefore the end of that year of service, to the extent that 
the employee has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portion ofthe entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time 
ofthe absence. Provided that an employee shall not be enti
tled to claim payment for any period exceeding ten weeks in 
anyone year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable advise 
the employer of his inability to attend for work, the nature of 
his illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extra-ordinary cir
cumstances shall be given to the employer within 24 hours of 
the commencement of the absence. 

(4) The provisions of this clause do no apply to an employee 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may rea
sonably require provided that the employee shall not be re
quired to produce a certificate from a medical practitioner with 
respect to absences of two days or less unless after two such 

absences in any year of service the employer requests in writ
ing that the next and subsequent absences in that year if any, 
shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the provi
sions of this clause apply to an employee who suffers per
sonal ill health or injury during the time when he is absent on 
annual leave and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result of 
his personal ill health or injury for a period of seven consecu
tive days or more and he produces a certificate from a regis
tered medical practitioner that he was so confined. Provided 
that the provisions of this paragraph do not relieve the em
ployee of the obligation to advise the employer in accordance 
with subclause (3) of this clause ifhe is unable to attend for 
work on the working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re
placed annual leave may be taken at another time mutually 
agreed to by the employer and the employee or, failing agree
ment, shall be added to the employee's next period of annual 
leave or, if termination occurs before then, be paid for in ac
cordance with the provisions of Clause 20.-Annual Leave 
of this Agreement. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
20.-Annual Leave of this Agreement, shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) Where a business has been transmitted from one em
ployer to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service Leave provisions published in Volume 61 of 
the Western Australian Industrial Gazette at pages 22 to 27, 
the paid sick leave standing to the credit of the employee at 
the date of transmission from service with the transmittor shall 
stand to the credit of the employee at the commencement of 
service with the transmittee and may be claimed in accord
ance with the provisions of this clause. 

(7) The provisions of this clause with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers' Compensation and Assistance Act, nor to employ
ees whose injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual em
ployees. 

31.-WAGES 
The minimum rates of wages payable to adult employees 

from the first pay period commencing on or after 28th Octo
ber 1994 shall be as follows:-

(I) Adults Rate 
per week 

$ 

(a) Probationary Storeworker 448.95 
(b) Storeworker Grade I 

(i) During first 3 months' service 448.95 
(ii) After 3 months' service 453.30 
(iii) After 12 months' service 457.87 

(c) Storeworker Grade 11 
(i) During first 3 months' service 455.04 

(ii) After 3 months' service 459.50 
(Hi) After 12 months' service 463.84 
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(d) Storeworker Grade In 

(i) During first 3 months' service 

(ii) After 3 months' service 

(Hi) After 12 months' service 

(e) Storeworker Grade IV 

(i) During first 3 months' service 

(ii) After 3 months' service 

(iii) After 12 months' service 

Rate 
per week 

$ 

461.04 

465.37 

469.94 

475.58 

480.04 

484.49 

(f) A Storeworker who is required by the employer to 
be in charge of a store or warehouse or other em
ployees, shall be paid the following all purpose 
amount in addition to the rate prescribed in para
graphs (b), (c), (d) and (e) of this subclause-

(i) If placed in charge of a store or 
warehouse with no other employees 
or if placed in charge ofless than 

$ 

three other employees 14.10 

(ii) If placed in charge of three or more 
other employees but less than ten 
other employees 25.60 

(iii) If placed in charge often or more 
other employees 46.20 

(2) The minimum rates of pay payable to junior employees 
covered by this Agreement shall be the following percentage 
of the adult classification for such work performed. 

Under 16 years of age .•....... 
At 16 years of age ......•........ 
At 17 years of age .....•..•...... 
At 18 years of age .............. . 
At 19 years of age ............. .. 
At 20 years of age .............. . 

% 

40 
50 
60 
70 
80 
90 

32.-ADDITIONAL RATES FOR SATURDAY WORK 

Hours of work performed before 12 noon on Saturday (ex
cept in the case of casual employees employed on Saturday 
morning only in any week) shall be paid the following amounts 
in addition to ordinary rates:-

$ 

In the case of adult employees ................ 2.65 
In the case of junior employees ............... 2.12 

or for each week of any cycle of two consecutive weeks--

$ 

In the case of adult employees ................ 1.32 
In the case of junior employees ............... 1.06 

33.-RfGHT OF ENTRY 
(I) On notifying the employer or his representative an ac

credited representative of the union shall be permitted to in
terview an employee during non-working times or the meal 
period on the business premises ofthe employer, but this per
mission shall not be exercised without the consent ofthe em
ployer more than once in anyone week. 

(2) In the case of a disagreement existing or anticipated con
cerning any of the provisions of this Agreement, an accred
ited representative of the union, on notifying the employer or 
his representative, shall be permitted to enter the business 
premises of the employer to view the work, the subject of any 
such disagreement, but shall not interfere in any way with the 
carrying out of such work. 

34.-MOTOR VEHICLE ALLOWANCE 
Where an employee maintains a motor vehicle and is au

thorised by the employer to use the vehicle in the perform-

ance of his/her duties the employee shall be paid in accord
ance with the following schedule:-

Area and Details Engine Displacement 
(in Cubic Centimetres) 

Over 1600 cc 1600 cc 
Rate per kilometre 
Metropolitan Area 

2600 cc -2600 cc & Under 
47.2 42.2 36.7 

South West Land Division 
North of 23.5 degrees South 

48.3 43.3 

Latitude 53.0 47.7 
Rest of the State 49.9 44.7 

35.-LONG SERVICE LEAVE 

37.7 

41.5 
38.8 

The long service leave provisions published in Volume 61 
ofthe Western Australian Industrial Gazette at pages 22 to 27, 
both inclusive, are hereby incorporated in and shall be deemed 
to be part of this Agreement. 

36.-SHIFT WORK 
(I) Hours of Shifts: 

(a) The ordinary hours of work for shift employees shall 
not exceed 38 per week to be worked as 9 days of 8 
hours and 26 minutes per two week cycle (exclud
ing meal breaks) between midnight on Sunday and 
midnight on Friday. 

(b) Such ordinary hours shall be worked continuously 
except for meal breaks at the discretion of the em
ployer. An employee shall not be required to work 
for more than 4 Y:z hours without a break for a meal 
of not less than 30 minutes or more than one hour. 
The meal break shall be regarded as time worked. 

(c) Except at regular changeover of shifts an employee 
shall not be required to work more than one shift in 
each 24 hours. 

(d) The provisions ofsubclause I (c) of Clause 16.- Meal 
Times of this Agreement apply to shift workers. 

(2) Definitions: 
"Afternoon Shift" means any shift finishing after 6.00 

p.m. and at or before 1.00 a.m. 
"Day Shift" means any shift finishing after 2.00 p.m. 

and at or before 6.00 p.m. 
"Night Shift" means any shift commencing after 1.00 

a.m. and before 6.00 a.m. 
(3) Where any particular process is carried out on shifts other 

than day shift and less than five consecutive afternoon or five 
consecutive night shifts are worked on that process the em
ployees employed on such afternoon or night shifts shall be 
paid at overtime rates. 

(4) The consecutive sequence of shifts referred to in 
subclause (3) of this clause shall not be deemed to be broken 
by reason of the fact that work on the process is not carried 
out on a Saturday, Sunday or holiday. 

(5) The loading on the ordinary rates of pay for shift work 
shall be, in the case of afternoon shift: 20% and in the case of 
night shift: 25% 

(6) In the case of casual employees, the loading prescribed 
in Clause \0(5) of this Agreement shall be applied to the rate 
of pay derived from the application of subclause (5) of this 
Clause. 

(7) The employer shall post in a place readily accessible to 
the employees a roster showing the starting and finishing times 
of the shifts each week. 

(8) Overtime on afternoon shift or night shift shall be calcu
lated on the rate payable for shift work. 

(9) A junior employee under the age of eighteen years shall 
not be required to work afternoon shift or night shift without 
his consent. 

(10) An employee shall not work continuous afternoon shift 
or night shift unless he elects to do so. 

37.-POSTING OF AGREEMENT 

The employer shall allow a copy of this Agreement, if sup
plied by the union, to be posted in a place which is easily 
accessible to the employees. 
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38.-STAND DOWN 
(I) Notwithstanding the provisions of Clause 25.- Engage

ment of this Agreement the employer may stand down with
out pay any employee who cannot be usefully employed 
because of any strike. ban. limitation or restriction on the per
formance of work by employees of any union. association or 
organisation or because of any break down or failure of the 
employer's machinery which the employer could not reason
ably have prevented. 

(2) The provisions of subclause (1) of this clause shall not 
be applied unless and until the ordinary hours in which the 
employee cannot be usefully employed because of a strike. 
ban, limitation or restriction on the performance of work or a 
break down or failure of the employer's machinery exceeds 
four. 

39.-COMPASSIONATE LEAVE 
(1) An employee shall, on the death within Australia of the 

wife, husband, father, mother. child or stepchild of the em
ployee, be entitled to leave up to and including the day of the 
funeral of such relation and such leave for a period not ex
ceeding the number of hours worked by the employee in two 
ordinary working days shall be without deduction of pay. 

(2) The right to such leave shall be dependent on compli
ance with the following conditions:-

(a) The employee shall give the employer notice of his 
intention to take such leave as soon as reasonably 
practicable after the death of such relation. 

(b) The employee shall furnish proof of such death to 
the satisfaction of the employer. 

(c) The employee shall not be entitled to leave under 
this clause during any period in respect of which he 
has been granted any other leave. 

(3) For the purpose ofthis clause the words "wife" and "hus
band" shall not include a wife or husband from whom the 
employee is separated, but shall include a person who lives 
with the employee as a de-facto wife or husband. 

40.-LOCATION ALLOWANCES 
(I) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause ofthis Agreement, an 
employee shall be paid the following weekly allowances when 
employed in the towns described hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnight allowances. 

TOWN $ 
Agnew 
Argyle (see subclause 11) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Camarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 

14.20 
36.70 
13.90 
23.90 

5.80 
22.50 

6.80 
11.50 
24.80 

5.80 
14.40 
19.50 
11.50 
23.50 
4.40 

15.80 
20.20 
28.30 
13.10 
32.10 
4.80 
5.80 
5.80 

23.10 
24.80 

6.80 
36.70 
14.30 
20.20 
14.20 
14.30 
14.90 

TOWN $ 
Marble Bar 34.90 
Meekatharra 12.40 
Mount Magnet 15.40 
Mundrabilla 15.40 
Newman 13.60 
Norseman I ) .90 
Nullagine 34.80 
Onslow 23.90 
Pannawonica IS.30 
Paraburdoo IS.10 
Port Hedland 19.40 
Ravensthorpe 7.60 
Roeboume 26.50 
Sandstone 14.20 
Shark Bay 11.50 
Shay Gap 13.10 
Southern Cross 6.S0 
Th~ ll~ 
Teutonic Bore 14.20 
Tom Price 18.10 
Whim Creek 22.90 
Wickham 22.30 
Wiluna 14.50 
Wittenoom 30.90 
Wyndham 34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) a dependant shall be paid double the allowance pre
scribed in subclause (I) of this clause; 

(b) a partial dependant shall be paid the allowance pre
scribed in subclause (I) of this clause plus the dif
ference between that rate and the amount such partial 
dependant is receiving by way of a district or loca
tion allowance. 

(3) Where an employee 
(a) is provided with board and lodging by hislher em

ployer, free of charge; or 
(b) is provided with an allowance in lieu of board and 

lodging by virtue of the Agreement or an Order or 
Agreement made pursuant to the Act; 

such employee shall be paid sixty six and two-thirds per cent 
ofthe allowances prescribed in subclause (I) of this clause. 

The provisions of paragraph (b) of this subclause shall have 
effect on and from the 24 July 1990. 

(4) Subject to subclause (2) of this clause, junior employ
ees. casual employees, part-time employees, apprentices re
ceiving less than adult rate and employees employed for less 
than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for 
ordinary hours that week is to the adult rate for the work per
formed. 

(5) Where an employee is on annual leave or receives pay
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/she would 
ordinarily be entitled. 

(6) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(7) For the purposes of this clause: 
(a) "Dependant" shall mean--

(i) a spouse or de facto spouse; or 
(ii) a child where there is no spouse or de facto 

spouse; who does not receive a district or lo
cation allowance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in subclause 
(l) ofthis clause. 

(8) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur
pose of subclause (I) of this clause shall be such amount as 
may be agreed between Australian Mines and Metals Asso-



910 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 w.A.I.G. 

ciation, the Chamber of Commerce and Industry of Western 
Australia and the Trades and Labor Council of Western Aus
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un
der this Agreement for that town or location on June I, 1980. 

(9) Nothing herein contained shall have the effect of reduc
ing any 'district allowance' payable to any employee subject 
to the provision ofthis Agreement whilst that employee as at 
1 June 1980 remains employed by hislher present employer. 

(10) Subject to the making of a General Order pursuant to 
Section 50 of the Act, that part of each location allowance 
representing prices shall be varied from the beginning ofthe 
first pay period commencing on or after the first day in July of 
each year in accordance with the annual percentage change in 
the Consumer Price Index (excluding housing), for Perth meas
ured to the end of the immediately preceding March quarter, 
the calculation to be taken to the nearest ten cents. 

(11) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review ofthe allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

41.-MATERNITY LEAVE 

(I) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her confine
ment, be entitled to maternity leave provided that she has had 
not less than 12 months' continuous service with that em
ployer immediately preceding the date upon which she pro
ceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) of this clause, the 

period of maternity leave shall be for an unbroken 
period of from 12 to 52 weeks and shall include a 
period of six weeks' compulsory leave to be taken 
immediately before the presumed date of confine
ment and a period of six weeks' compulsory leave 
to be taken immediately following confinement. 

(b) An employee shall, not less than \0 weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause as 
a consequence of failure to give the stipulated pe
riod of notice in accordance with paragraph (c) of 
this subclause if such failure is occasioned by the 
confinement occurring earlier than the presumed 
date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions at
taching to that job until the commencement of maternity leave. 

{fthe transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) of 
this clause. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be the right of the employee to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of 
notice in writing by the employee to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(Ji) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) of 
this clause, maternity leave shall include special ma
ternity leave. 

(d) An employee returning to work after the completion 
of a period ofleave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3) of this clause, to the 
position she held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the employee 
is qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken pur

suant to subclauses (3) and (6) ofthis clause, does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised Agreement 
absences (excluding annual leave or long service 
leave), shall not be available to an employee during 
her absence on maternity leave. 
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(8) Effect of Maternity Leave on Employment 
Notwithstanding any agreement, or other provision to the 

contrary, absence on maternity leave shall not break the conti
nuity of service of an employee but shall not be taken into 
account in calculating the period of service for any purposes 
of the Agreement. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this Agreement. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) of this subclause, shall be 
entitled to the position which she held immediately 
before proceeding on maternity leave or, in the case 
of an employee who was transferred to a safe job 
pursuant to subclause (3) ofthis clause, to the posi
tion which she held immediately before such trans
fer. Where such position no longer exists but there 
are other positions available for which the employee 
is qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

( I I ) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before an employer engages a replacement employee 
under this sUbclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in or
der to replace an employee exercising her rights un
der this clause, the employer shall inform that person 
ofthe temporary nature ofthe promotion or transfer 
and of the rights of the employee who is being re
placed. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months' 
qualifying period. 

42.-LIBERTY TO APPLY 
Liberty is reserved for the Union to apply to vary this Agree

ment in respect of Additional Rates for Saturday work in the 
event that employees are rostered to work ordinary hours on 
Saturday. 

43.-FIRST AID ALLOWANCE 
An employee holding either a Red Cross or St John Senior 

First Aid Certificate of at least "A" level who is appointed by 
the Company to perform first aid duties shall be paid $6.00 
per week in addition to the employee's ordinary rate. 

44.-INTRODUCTlON OF CHANGE 
(I) Employer's Duty to Notify 

(a) Where an employer has made a definite decision to 
introduce major changes in production, program, or
ganisation, structure ortechnology that are likely to 
have significant effects on employees, the employer 
shall notify the employees who may be affected by 
the proposed changes and the union. 

(b) "Significant effects" include termination of employ
ment, major changes in the composition, operation 
or size of the employer's workforce or in the skills 
required; the elimination or diminution of employ
er's workforce or in the skills required; the elimina
tion or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours 
of work; the need for retraining or transfer of em
ployees to other work or locations and restructuring 
of jobs. Provided that where the Agreement makes 
provision for alteration of any ofthe matters referred 
to herein an alteration shall be deemed not to have 
significant effect. 

(2) Employer's Duty to Discuss Change 
(a) The employer shall discuss with the employees af

fected and the union inter alia, the introduction of 
the changes referred to in subclause (I) hereof, the 
effects the changes are likely to have on employees, 
measures to avert or mitigate the adverse effects of 
such changes on employees and shall give prompt 
consideration to matters raised by the employees and! 
or their union in relation to the changes. 

(b) The discussion shall commence as early as practica
ble after a definite decision has been made by the 
employer to make the changes referred to in 
subclause (I )(a) hereof. 

(c) For the purpose of such discussion, the employer 
shall provide to the employees concerned and their 
union, all relevant information about the changes 
including the nature of the changes proposed; the 
expected effects of the changes on employees and 
any other matters likely to effect employees provided 
that any employer shall not be required to disclose 
confidential information the disclosure of which 
would be inimical to the employer's interests. 

45.-TRADE UNION TRAINING LEAVE 

(I) Subject to this clause a union delegate or duly elected or 
appointed union representative shall, upon application in writ
ing by the union, be granted up to five days leave with pay, 
each calendar year, non cumulative, to attend courses author
ised by the Union. 

The courses to be attended shall be those most suited to the 
industrial situation pertaining to the Wholesale and Retail In
dustry in Western Australia. 

A notice to an employer shall be made in writing by the 
Union to the employer and shall include the following details: 

- the name of the employee seeking leave, 

- the period of time for which leave is sought (includ-
ing daily commencing and finishing times), 

- the title, description and agenda of the course or 
courses to be attended, 

- the place or places where the said course or courses 
will be held, 

- the name of the person or persons conducting the 
said course or courses, 

- a copy of the syllabus and curriculum of the course 
or courses to be attended. 

(2) Leave shall be granted by the employer on the dates 
notified by the union but shall be subject to the union giving 
not less than one calendar month's notice of the intention to 
attend such course or such lesser period as may be agreed 
between the employer, the union and the employee concerned. 

Provided that the employer may require that the leave be 
deferred if its to be taken in the months of December or Janu
ary, in the week before or after Easter or the week of a sched
uled stocktake. In other exceptional circumstances, the 
employer may request a deferment in writing to the union. 

(3) Only employees who have completed twelve months' 
service with the employer shall be eligible for leave pursuant 
to this clause. 

(4) Each employee on leave approved in accordance with 
this clause shall be paid all ordinary time earnings which nor
mally become due and payable during the period of the leave. 



912 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(5) Leave granted will not incur any additional payment to 
the extent that the course attended coincides with any other 
period of paid leave granted pursuant to this Agreement. 

(6) The employer shall not incur any liability with respect 
to the cost of travel to and from the place where the courses 
are conducted, nor to any accommodation and associated costs 
during such leave, or any other cost associated with the con
ducting of the course. 

(7) Leave of absence granted pursuant to this clause shall 
count as service for all purposes of the Agreement. 

(8) For the purpose of this clause the number of employees 
under this Agreement attending courses in any calendar year 
shall be: 

One employee for each workplace at which less than 
100 employees are employed; two employees for each 
workplace at which more than 100 employees are em
ployed. 

(9) On completion of the course the employee shall, upon 
request, provide to the employer proof satisfactory to the em
ployer of his or her attendance at the course. The employer 
shall not be required to make payment for any period of leave 
granted that is not utilised in the attendance at a course unless 
the employee can substantiate that the failure to attend the 
course was due to the taking of paid leave otherwise author
ised by this Agreement. 

46.-SUPERANNUATION 
(I) Definitions: 
"Fund": In this clause all reference to "Fund" shall mean 

the Retail Employees Superannuation Trust. 
"Ordinary Time Earnings": In this clause the term "Ordi

nary Time Earnings" shall mean the base classification rate, 
including supplementary payments where appropriate, in 
charge rates, shift penalties and (if any) overaward payments, 
together with any other all purpose allowance or penalty pay
ment for work in ordinary time and shall include in respect to 
casual employees the appropriate casualloadings as prescribed 
by this Agreement, but shall exclude any payment for over
time worked. 

"Employees": In this clause all reference to "Employees" 
shall mean employees of K-Mart Australia Limited whose 
employment is regulated by the K-Mart Western Australia 
Distribution Centres Agreement 1994. 

"Employer": In this clause, all reference to "Employer" 
shall mean K-Mart Australia Limited. 

"Trustee": In this clause all reference to "Trustee" shall 
mean the Trustee of the Retail Employees Superannuation 
Trust. 

"Approved Superannuation Fund": In this clause "Approved 
Superannuation Fund" shall mean a superannuation fund 
which complies with the Occupational Superannuation Stand
ards Act, 1987. 

(2) Quantum: 
K-Mart Australia Limited shall contribute to the Fund with 

respect of all eligible employees such amount as is required 
by the Superannuation Guarantee Charge Act 1992 or 6% of 
ordinary time earnings, whichever is greater, from the I st Sep
tember 1994. 

(3) Cessation of Contributions: 
The obligation of the employer to contribute to the Fund in 

respect of an employee shall cease on the last day of such 
employee's employment with the employer. 

(4) Part-time and Casual Employees: 
Contributions to the Fund in respect of eligible part- time 

and casual employees who are employed under the terms of 
the Agreement listed in subclause (I) hereof will be propor
tionate to the hours of work of such employee. 

(5) Eligibility: 
(a) Full time and Part time Employees: 

The employer shall be required to make contribu
tions in accordance with this clause in respect of each 
full time and part time employee who has been em
ployed by the employer continuously for a period of 
thirteen weeks. Once the employee has completed 

the thirteen week qualifYing period he/she shall be 
eligible to have contributions to the Fund paid on 
hislher behalf from the date of his/her engagement 
with the employer but no earlier than the date of 
operation of this clause in subclause (2) herein. 

(b) Adult Casual Employees: 
(i) The employer shall be required to make con

tributions in accordance with this clause only 
in respect of each adult casual employee who 
has been employed: 
(aa) continuously for no less than thirteen 

weeks; and 
(bb) for no less than a total of 104 hours. 

(ii) Once an employee has become eligible in ac
cordance with the requirements of paragraphs 
(aa) and (bb) of placitum (i), a contribution 
shall be made on his/her behalf for each week 
in which the employee worked no less than 
eight hours. 

Provided that no contribution shall be re
quired for any period prior to the dates of op
eration of this clause prescribed in subclause 
(2) of this clause. 

(iii) From the point of eligibility, and in addition 
to the provisions of placitum (ii) the employer 
shall make a contribution for each week in 
which the employee works no less than eight 
hours. 

Provided that where the employee works 
less than eight hours in any week, no contri
bution shall be made for that week. 

(6) Employee Contributions: 
Employees who may wish to make contributions to the Fund 

additional to those being paid by the employer pursuant to 
subclause (2) or (4), shall be entitled to authorise the employer 
to pay into the Fund from the employee's wages amounts speci
fied by the employee. 

Employees contributions to the Fund requested under this 
subclause shall be made in accordance with the rules of the 
Fund. 

(7) Frequency of Payment: 
The employer shall pay such contributions together with 

any employee's deductions to the Fund in the following man
ner: 

(a) In respect offull time and part time employees pay
ments shall be made monthly for pay periods com
pleted in the month, and 

(b) In respect of casual employees payments shall be 
made every three months for pay periods completed 
in such three months. 

Provided that payments may pe made at such other times 
and in such other manner as may be agreed in writing be
tween the Trustees ofthe Fund and the employer from time to 
time. 

(8) Existing Superannuation Arrangements: 
The employer shall not be excluded from this clause on the 

basis of existing voluntary superannuation arrangements. 

47.-CONSULTATlVE PROCEDURES 
The Union and the Company will co-operate in the estab

lishment of Consultative Committees at an enterprise level to 
consult and negotiate on matters affecting the efficiency and 
productivity of the enterprise which are not the subject ofthis 
Agreement. 

48.-GRIEVANCE PROCEDURE 
(I) Any dispute arising from this Agreement shall be dealt 

with in accordance with the following procedure: 
(a) The matter shall first be discussed between the em

ployee affected and the appropriate supervisor. 
(b) Ifnot settled the matter shall be discussed between 

the employee, an accredited representative of the 
union and the warehouse manager or other appro
priate representative of the Company. 
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(c) If not settled the matter shall be discussed between a 
senior official of the union and an appropriate rep
resentative of the company. 

(2) A time limit of two working days will apply to each step 
of the procedure set out in subclause (I) hereof. 

(3) While the matter in dispute is being discussed in accord
ance with the grievance procedure work shall continue and 
the status quo as applying before the dispute shall be main
tained. No party shall be prejudiced in relation to the final 
settlement by the continuance of work in accordance with this 
clause. 

(4) It wiII be open to either party at any time to seek the 
assistance of the Westem Australian Industrial Relations Com
mission in resolving any dispute. 

49.-SAFETY FOOTWEAR 
Where appropriate safety footwear is provided by the com

pany, employees shall wear such footwear in the performance 
of their duties unless medical evidence is provided to the com
pany with respect to individual employees recommending that 
the footwear not be worn in the interests of the employee's 
health. 

50.-SIGNATORIES 
Representatives of the parties to this Agreement, K-mart 

Australia Limited and the Shop, Distributive and Allied Em
ployees' Association of Western Australia have signed this 
clause indicating their agreement. 

NEIL MCLEAN for and on behalf ofK-Mart Australia 
Limited 

T.M. BISHOP for and on behalf of the Shop, Dis
tributive and Allied Employees' As
sociation of West em Australia 

PACIFIC INDUSTRIAL COMPANY ENTERPRISE 
BARGAINING AGREEMENT 1995 

No. AG 27 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Pacific Industrial Company 
and 

Metals and Engineering Workers' Union--Western 
Australian Branch. 

No. AG 27 of 1995. 

Pacific Industrial Company Enterprise Bargaining 
Agreement 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9 March 1995. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 27 of 1995. 

HAVING heard Mr P. Stillman and with him Mr S. Mosolle 
on behalf of the Applicant and Mr N. Hodgson on behalf of 
the Respondent, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 
1979 hereby orders-

(I) THAT the Pacific Industrial Company Enterprise 
Bargaining Agreement 1995, is hereby registered as 
an Enterprise Bargaining Industrial Agreement from 
the beginning of the first pay period to commence 
on and from the 9th day of March, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusual only with the permission of the Com
mission and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

P&O COLD STORAGE LTD ENTERPRISE 
AGREEMENT 1995 
No. AG 26 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Shop, Distributive and Allied Employees' 

Association of Western Australia 
and 

P & 0 Cold Storage Ltd 
(No. AG 26 of 1995) 

COMMISSIONER R.H. GIFFORD 
29 March 1995. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No .. AG 26 OF 1995 
HAVING heard Mr lrBullock on behalf of the Applicant 

and Mr M. Day on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
Section 41 of the Industrial Relations Act, 1979 hereby 
registers the following schedule titled the P & 0 Cold Storage 
Ltd Enterprise Agreement 1995, No. AG 26 of 1995, signed 
by me for identification. 

(Sgd.) R. H. GIFFORD, 
[L.S.] Commissioner. 

I.-TITLE 
This Agreement shall be known as the "P & 0 Cold Storage 

Ltd Enterprise Agreement 1995, No. AG 26 of 1995". 

2.-ARRANGEMENT 
I. Title 
2. Arrangement 
3. Area and Scope 
4. Parties Bound 
5. Relationship to Parent Award 
6. Date and Period of Operation 
7. Aims of Agreement 
8. Commitments 
9. Definitions 

10. Casual Employees 
11. Hours 
12. Display of Rosters 
13. Meal Breaks and Rest Pauses 
14. Meal Money 
15. Overtime 
16. Holidays 
17. Annual Leave 
18. Employee Facilities 
19. No Reduction 
20. Higher Duties 
21. Engagement 
22. Time and Wages Record 
23. Uniforms and Overalls 
24. Country Work and Travelling Time 
25. Junior Employee's Certificate 
26. Sick Leave 
27. Wages 
28. Right of Entry 
29. Motor Vehicle Allowance 
30. Long Service Leave 
31. Shift Work 
32. Payment of Wages 
33. Posting of Agreement 
34. Stand Down 
35. Compassionate Leave 
36. Maternity Leave 
37. Union Notice Board 
38. Introduction of Change 
39. Superannuation 
40. First Aid Allowance 
41. Trade Union Training Leave 
42. Dispute Settlement Procedure 
43. Signatories 
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3.-AREA AND SCOPE 
This Agreement shall apply to P&O Cold Storage Ltd with 

respect to its Cold Stores operating within the State of West em 
Australia and employees in the callings listed herein. 

4.-PARTIES BOUND 
(I) This Agreement shall be binding on the following parties: 

(a) P&O Cold Storage Ltd (hereinafter, "the Company"), 
and 

(b) The Shop, Distributive and Allied Employees' As
sociation of Western Australia (hereinafter, "the 
Union"). 

(2) The parties to this Agreement shall be bound jointly and 
separately to oppose any subsequent application by any other 
body or organisation to be joined to this Agreement. 

5.-RELATIONSHIP TO PARENT AWARD 
(I) This Agreement shall be read and interpreted in 

conjunction with the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 as varied from time 
to time (hereinafter, "the Award"). 

(2) Where there is any inconsistency between the terms of 
this Agreement and the Award, this agreement shall prevail to 
the extent of the inconsistency. 

6.-DATE AND PERIOD OF OPERATION 
(I ) This Agreement shall operate from the date of ratification 

subject to the terms ofsubclause (I )(a) of Clause 27.-Wages, 
and subclause (2) of Clause 39.-Superannuation, and shall 
remain in force until 31 st December 1995. 

(2) This Agreement shall not continue to have effect beyond 
3 I st December 1995 unless all parties to the Agreement agree 
to that course prior to 3 I st December 1995. 

(3) The parties will commence discussions to review the 
terms and content ofthe Agreement at least three months prior 
to its expiry date with a view to reaching agreement on the 
terms of a replacement Agreement. 

7.-AIMS OF AGREEMENT 
To provide a framework on which the Company and its 

employees can build an ongoing relationship which: 
(I) Facilitates continuous improvements to its systems 

of work to the benefit of customers, employees and 
shareholders. 

(2) Allows employees to gain and utilise a broader range 
of skills and access to relevant and applicable train
ing programs. 

(3) Achieves improved communication and genuine 
consultation in the workplace. 

8.-COMMITMENTS 
During the period of operation of the Agreement: 

(I) There will be no extra claims made by the Union on 
behalf of employees of the Company engaged at its 
Western Australian Cold Stores except in so far as 
they relate to negotiations for a replacement agree
ment as prescribed by Clause 6 (3) of this Agree
ment. 

(2) The terms and conditions of this Agreement will not 
be used to base or progress a claim or claims against 
any other organisation or employer. 

(3) The Agreement shall not operate to cause an em
ployee to suffer a reduction in ordinary time earn
ings. 

9.-DEFINITIONS 
(I) "Storeperson" shall mean an employee performing one 

or more ofthe following duties: 
receiving, handling, storing, assembling, recording, 

preparing, packing, weighing and/or wrapping, branding, 
sorting, stacking or unpacking, checking, distributing or 
despatching or delivering goods from a store or ware
house for transit. Such duties shall include the use of 
computerised equipment where necessary. 

"Storeperson Grade I" means a casual employee car
rying out the duties of a storeperson which may include 
the use of a motorised walk beside pallet lifter but ex
cluding the use of any ride on or forklift equipment. 

"Storeperson Grade 11" means a permanent full time 
employee carrying out the duties of a storeperson. Such 
duties may include the use of materials handling equip
ment including a ride on power operated forklift. The 
Company shall not employ storepersons on a permanent 
part time basis. 

(2) "Adult": for the purpose of this Agreement, the word 
"Adult" shall mean an employee twenty-one years of age and 
over or an employee who is in receipt of the prescribed adult 
rate of pay. 

(3) "Weekly Hand" shall mean an employee engaged by the 
week and whose employment shall be terminable by not less 
than one week's notice on either side. Such week's notice 
cannot be continued from week to week. 

Provided that a weekly hand employed for a period of four 
consecutive weeks or less shall be classed as a "casual 
employee" and be paid not less than the minimum rates of 
wages herein prescribed for a casual employee. This proviso 
shall not apply to an employee employed as a weekly hand 
and who is dismissed for incompetence or any other cause 
referred to in Clause 21.-Engagement of this Agreement or 
to an employee who severs his or her contract of service. 

IO.-CASUAL EMPLOYEES 
(I) "Casual Employee" shall mean an employee engaged by 

the hour and who may be dismissed or leave the Company's 
service at any moment without notice and shall not be engaged 
for more than 38 hours per week in ordinary hours. Work in 
excess of38 hours shall attract the appropriate overtime penalty 
applied to the casual rate of pay. 

Any casual employee engaged and not permitted to 
commence work shall receive three hours pay at the rate of20 
percentum in addition to the appropriate rate of wages 
prescribed in th-is Agreement. 

(2) The minimum period of engagement for casual employees 
shall be three consecutive hours on any day. 

(3) The rate for casual workers within ordinary time shall 
unless otherwise stated, be determined by dividing the 
appropriate wage rate prescribed by Clause 27.-Wages of 
this Agreement by thirty eight (38) and adding the appropriate 
loading prescribed by this Agreement. 

(4) A casual employee shall be paid an additional loading in 
accordance with the following scale: 

(a) where the casual engagement on any day is for a full 
day's work--a loading of twenty (20) per cent. 

(b) where the casual engagement on any day is for less 
than a full day's work--a loading of twenty five (25) 
percent. 

(5) Tea breaks and meal breaks shall be taken in accordance 
with Clause 13.-Meal Breaks and Rest Pauses. 

II.-HOURS 

PART I-HOURS OF WORK 
(I )(a) Subject to this clause and except as provided else

where in this Agreement, the ordinary hours of work 
shall be 38 per week, or an average of38 per week, 
to be worked in one of the following methods: 

(i) 38 hours in one week, 
(ii) 76 hours in two consecutive weeks, 

(iii) 114 hours in three consecutive weeks, or 

(iv) 152 hours in four consecutive weeks. 

(b) The ordinary hours of work shall be exclusive of 
meal breaks and be so rostered that an employee shall 
not be required to commence work on more than 5 
days in each week or 10 days in each fortnight of 
any work cycle. 

(c) Except as provided by paragraph (h) of this 
subclau~e, employees shall not be required to work 
ordinary hours on more than 19 days in each four 
week cycle. 

(d) By agreement employees may request that the 
rostered day offbe rescheduled and taken at any other 
convenient time within the period of the current or 
the next following work cycle. 
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(e) All overtime worked on a rostered day off shall be 
paid for at the rate of double time with a minimum 
engagement of four hours at overtime rates. 

(f) Schedules of Rostered Days Off will be published 
and displayed in a place accessible to staff, one month 
in advance. 

(g) If a public holiday falls on a Rostered Day Off, an 
employee shall be compensated in one of the fol
lowing methods by agreement between the Company 
and employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay within 

twenty eight days, or 
(iii) an additional day shall be added to the annual 

leave entitlement. 
(h) Notwithstanding any provision of this subclause to 

the contrary, full time employees shall not be granted 
a Rostered Day Off in the four roster cycles falling 
predominantly in the months of October, Novem
ber, December and January each year or in the roster 
cycle in which Easter falls. I n each of these roster 
cycles, full time employees shall. subject to all other 
relevant provisions of this Agreement, be rostered 
to perform forty ordinary hours of work each week 
and shall be paid forty hours pay each week at the 
ordinary time hourly rate of pay. 
Employees shall be compensated for the Rostered 
Days off forgone as a result ofthe operation of this 
paragraph by either of the following means: 

(i) The employee may elect to take paid days off 
in lieu of the forgone Rostered Days Off. Such 
days may be taken between February and Sep
tember inclusive at a time mutually agreed 
between the Company and the employee or 
may be taken in conjunction with annual leave 
as provided by this Agreement, provided that 
the loading prescribed by subclause 2(a) of 
Clause 17.-Annual Leave shall not apply to 
such days in lieu; or 

(ii) the employee may elect to be paid an addi
tional eight hours pay for the first eight hours 
of work performed on each of the forgone 
Rostered Days Off provided that any work in 
excess of eight hours performed on such days 
shall be paid at the rate of double time. 

PART Il-ORDlNARY HOURS 
Subject to Part I of this Clause, establishments shall arrange 

the ordinary hours of work each day according to the following 
provisions: 

Ordinary hours of work may be worked on any or all 
ofthe days Monday to Friday inclusive. 
A maximum of eight ordinary hours shall be worked 
on anyone day. 
Ordinary hours shall be worked between 6.00 a.m. 
and 6.00 p.m. 

12.-DlSPLAY OF ROSTERS 
(I) The Company shall post, or cause to be posted and keep 

posted, in a conspicuous position in each establishment, so as 
to be easily accessible to, and easily read by, every employee 
employed therein, a roster wrItten in the English language 
showing: 

(a) The name of each employee bound by the Agree
ment, and 

(b) The days, during each work cycle. upon which the 
employee is required to work hislher ordinary hours 
of work, the start and finish times of each work pe
riod, and the time of any meal break. 

(2) Notwithstanding the provisions of subclause (I) herein, 
the Company may provide each employee with an individual 
roster in writing containing the required information. 

(3) Rosters shall be weekly and may be varied by the 
Company providing the employee with a week's notice of 
change. The particulars contained in such roster shall be in 
respect of the full week Monday to Friday inclusive, during 
which it is posted up, and may be altered or varied only on 

account of the sickness or absence of an employee or by the 
inclusion of particulars in respect of casual employees. 

(4) Schedules of rostered days off shall be published one 
month in advance. 

(5) The ordinary hours of work and any meal interval 
prescribed by this Agreement shall be rostered as a continuous 
period on any day. 

J 3.-MEAL BREAKS AND REST PAUSES 
(1) An employee, during any work period exceeding five 

hours, in which hislher ordinary hours of work are rostered to 
be worked, shall be allowed a meal break of not less than 
thirty minutes nor more than one hour. 

(2) Subject to subclause (3) a meal break shall be taken after 
not less than two and a half hours nor more than five hours 
work have been performed on any day. 

(3) From Monday to Friday inclusive, the lunch period may 
be taken between the hours of 11.00 a.m. and 3.00 p.m. 

(4) An shall be allowed a ten minute break each 
day. No shall be required to work more than four 
and one without having had such a break. Such 
breaks shall not take within one hour of the employee's 
commencing or time or within one hour of a meal 
break. An works 7.6 hours or more on any day 
shall be two ten minute breaks. 

(5) (a) Where an employee is required to continue working 
beyond hislher normal finishing time for more than 
two hours he/she shall be allowed a break for a meal 
of not less than thirty minutes. Such break shall be 
allowed to the employee before the expiration ofthe 
period of work but not earlier than 5.00 p.m. 

(b) lfthe overtime to be worked continues beyond the 
meal break, an additional half-hour meal break shall 
be allowed after each period of overtime not exceed
ing five hours. 

(6) The breaks provided in this clause shall be granted and 
taken in one continuous period. 

! 4.-MEAL MONEY 
(I) When an employee is required to continue working after 

the usual finishing time for more than one hour or when an 
employee is required to work more than three hours overtime 
on anyone day he/she shall be paid $6.50 for purchase 
of any meal 

(2) Meal money shall be paid together with the ordinary 
time for the pay period in which it was 
incurred. 

(I )(a) 
15.-OVERTIME 

Subject to the provisions of Clause I! .-Hours, all 
time worked outside of ordinary hours shaH be 
deemed to be overtime, payable in accordance with 
this Clause. 

(b) All time worked in excess of38 hours per week shall 
be paid at overtime rates in accordance with this 
clause provided that where employees are working 
a 19 day four week cycle or a nine and a half day 
fortnight, up to forty ordinary hours may be worked 
in a week without the payment of overtime provided 
that no more than 152 ordinary hours may be worked 
in any four week cycle. 

(2) Any employee on duty when, in accordance with the 
Roster, such employee should be off duty (except as provided 
by subclause (3) of Clause 12.-Display of Rosters) shail be 
paid at overtime rates. 

(3) All time worked before the usual starting time or after 
the usual finishing time shall be paid for at overtime rates. 

(4) Excepting as provided hereunder. all overtime worked 
shall be paid for at the rate oftime and a halffor the first two 
hours and double time thereafter. In the calculation of overtime 
each day shall stand alone. 

(5) (a) All overtime worked after 12.00 noon on Saturday 
shall be paid for at the rate of double time. 

(b) Work performed on a Sunday shall be paid for at the 
rate of double time. 

(c) Work performed on Easter Saturday shall be paid 
for at the rate of double time. 
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(6) Work perfonned on a holiday prescribed in subclause 
(I) of Clause 16.-Holidays hereof shall be paid for at the 
rate of double time and a half. 

(7) Except where work is performed on a rostered day off 
pursuant to the provisions of Clause 11 Part I (I)(h), work 
performed on any day, Monday to Friday inclusive which is 
an employee's rostered day off shall be paid for at the rate of 
time and a halffor the first two hours and double time thereafter 
with a minimum engagement of four hours at overtime rates. 

(8) When an employee is recalled to work after leaving the 
Company's work establishment he/she shall be paid for at least 
three hours at the appropriate rate, and time reasonably spent 
in getting to and from work shall be counted as time worked. 

(9) Wh'en overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that employees have at 
least eight consecutive hours off duty between the work on 
successive days. An employee who works so much overtime 
between the tennination of ordinary work on one day and the 
commencement of ordinary work on the next day that he or 
she has not had at least eight consecutive hours off duty 
between those times, shall, subject to this paragraph, be 
released after completion of such overtime until he or she has 
had eight consecutive hours off duty, without loss of pay for 
ordinary working time occurring during such absence. If, on 
the instructions of the Company, such an employee resumes 
or continues work without having had eight consecutive hours 
off duty, he or she shall be paid at double rates until released 
from duty for such period and shall then be entitled to be absent 
until he or she has had eight consecutive hours off duty without 
loss of pay for ordinary working time occurring during such 
absence. 

(10) Notwithstanding anything contained in this 
Agreement--

(a) The Company may require an employee to work rea
sonable overtime at overtime rates and such em
ployee shall work overtime in accordance with such 
requirement. 

(b) No organisation, party to this Agreement or employee 
or employees covered by this Agreement shall in any 
way whether directly or indirectly be a party to or 
concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the re
quirements of this subclause. 

16.-HOLlDAYS 
(1) (a) The following days or the days observed in lieu shall, 

subject to this subclause and to Clause 15.-Over
time be allowed as holidays without deduction of 
pay, namely, New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas 
Day, and Boxing Day. Provided that another day may 
be taken as a holiday by arrangement between the 
parties in lieu of any of the days named in this 
subclause. 

(b) When any of the days mentioned in paragraph (a) 
hereof falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a Mon
day the holiday shall be observed on the next suc
ceeding Tuesday. 
In each case the substituted day shall be a holiday 
without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

(2)Where-
(a) a day is proclaimed as a public holiday or public 

half-holiday under Section 7 ofthe Public and Bank 
Holidays Act 1972; and 

(b) that proclamation does not apply throughout the State 
or to the metropolitan area ofthe State, that day shall 
be a whole holiday or, as the case may be. a 
half-holiday for the purposes of this Agreement 
within the district or locality specified in the procla
mation. 

(3) An employee absent without leave on the day before or 
the day after any of the holidays referred to in subclause (I) 
shall be liable to forfeit wages for the holiday as well as for 

the day of absence except where the Company is satisfied that 
the employee's absence was caused through illness in which 
case wages shall not be forfeited for the holiday. Provided 
that an employee absent on one day only, either before or after 
a group of holidays, shall forfeit wages only for one holiday 
as well as for the period of absence. 

(4) Where the services of an employee are tenninated by the 
employer on the day preceding a holiday or holidays, refer to 
Clause 21.-Engagement, subclause (3). 

(5) (a) When any of the holidays prescribed in subclause 
(1) of this Clause falls on a day which for an em
ployee is a day of the week upon which he or she is 
usually required to work less than one fifth of his or 
her ordinary weekly hours of duty, such employee 
shall be allowed time off duty without deduction of 
pay equivalent to the difference between the time 
usually worked on that day and one fifth ofthe ordi
nary weekly hours of duty. 

(b) Provided that an employee who works overtime on 
such a day shall receive time off equivalent to the 
difference between the time off calculated in accord
ance with paragraph (a) of this subclause and the 
hours for which he or she has been paid at overtime 
rates. 

(c) The time off duty is to be allowed either: 
(i) At a time mutually agreed to between the em

ployee and the Company; or 
(ii) in addition to but not as part of the annual 

leave to which the employee is entitled pursu
ant to Clause 17.-Annual Leave of this 
Agreement. 

(d) The provisions of this subclause shall not apply to 
casual employees. 

(6) Where a holiday prescribed in this clause falls on any 
day upon which an employee is required to work ordinary 
hours, the ordinary hours in that week shall be reduced by the 
number of hours ordinarily worked by that employee on the 
day on which the holiday occurs. 

17.-ANNUAL LEAVE 
(I) Except as hereinafter provided a period of four 

consecutive weeks' leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee by the 
Company after a period of twelve months' continuous service 
with the Company. 

(2) (a) During a period of annual leave an employee shall 
be paid a loading of 17V,% calculated on his/her Of
dinary wage as prescribed. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on tennination. 

(3) If any prescribed holiday falls within an employee's 
period of annual leave and is observed on a day which in the 
'case of that employee would have been an ordinary working 
day, there shall be added to that period one day being an 
ordinary working day for each such holiday observed as 
aforesaid. 

(4) (a) Ifafterone month's continuous service in any quali
fying 12 monthly period an employee leaves hislher 
employment or his/her employment is terminated by 
the Company through no fault of the employee, the 
employee shall be paid 2.923 hours pay at hislher 
ordinary rate of pay in respect of each completed 
week of continuous service. 

(b) In addition to any payment to which he/she may be 
entitled under paragraph (a) of this subclause, an 
employee whose employment terminates after the 
completion of a twelve monthly qualifying period 
and who has not been allowed the leave prescribed 
under this Agreement in respect of that qualifying 
period shall be given payment as prescribed in 
subclauses (I) and (2)(a) of this clause in lieu of that 
leave or, in a case to which subclause (7) ofthis clause 
applies, in lieu of so much of that leave as has not 
been allowed unless--

(i) He/she has been justifiably dismissed for mis
conduct; and 
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(ii) the misconduct for which he/she has been dis
missed occurred prior to the completion of that 
qualifying period. 

(5) Any time in respect of which an employee is absent from 
work except time for which he/she is entitled to claim sick 
payor time spent on holidays or annual leave as prescribed by 
this Agreement shall not count for the purpose of determining 
hislher right to annual leave. 

(6) In the event of an employee being employed by the 
Company for a portion only of a year, he/she shall only be 
entitled, subject to subclause (4) of this clause to such leave 
on full pay as is proportionate to his/her length of service during 
that period with the Company, and if such leave is not equal 
to the leave given to the other employees he/she shall not be 
entitled to work or pay whilst the other employees of the 
Company are on leave on full pay. 

(7) In special circumstances and by mutual consent of the 
Company, the employee and the union concemed, annual leave 
may be taken in not more than two periods. 

(8) When an employee is entitled to annual leave under this 
clause, he/she shall receive at least two weeks' notice from 
the Company of the date when it will be convenient to the 
Company that such employee shall take that leave. 

(9) Every employee shall be given and shall take annual 
leave within six months after the date the leave falls due. 

(10) The provisions of this clause shall not apply to casual 
employees. 

18.-EMPLOYEE FACILITIES 
(I) Employees shall be provided, at each workplace, with a 

suitable change room containing sufficient lockers for each 
employee to have access to one personal lockable locker. Such 
room shall be in reasonable proximity to the normal place of 
work and shall be kept in a proper state of cleanliness. 

(2) Employees shall be provided at each workplace, with a 
room for use during meal breaks; Such room will be equipped 
with tables, chairs and such other necessary equipment as 
agreed between the parties and shall be maintained in a proper 
state of hygiene and cleanliness. 

19.-NO REDUCTION 
Nothing herein contained shall entitle the Company to reduce 

the wage of any employee who at the date ofthis Agreement 
was being paid a higher rate of wage than the minimum 
prescribed for hislher class of work. 

20.-HIGHER DUTIES 
(1) An employee who is required to do work, which is entitled 

to a higher rate under this Agreement, other than that which 
he or she usually performs shall be entitled to payment at the 
higher rate while so employed. Provided that where no record 
is kept in the time and wages record of the actual times upon 
which the employee is engaged on such higher grade work, 
the employee shall be paid for the whole day at the rate 
prescribed for the highest function performed. 

(2) The Company may direct an employee to carry out such 
duties as are within the limits ofthe employee's skill, training 
and competence. 

21.--ENGAGEMENT 
(1) Except in the case of casual employees one week's notice 

on either side shall be necessary to terminate the engagement 
or in the event of such notice not being given by the payment 
of one week's pay by the Company to the employee or the 
forfeiture of one week's pay by the employee to the Company. 
Provided that the Company at any time may dismiss an 
employee for refusal or neglect to obey orders or for 
misconduct or if after receiving one week's notice such 
employee does not carry out his or her duties in the same 
manner as he or she did prior to such notice. 

(2) Notwithstanding the provisions ofsubclause (I) hereof 
an employee's engagement may be terminated by either party 
at any moment during the first eight weeks of his/her 
employment: 

Provided that an employee whose employment is terminated 
by the Company after one month but less than eight weeks 
employment for reasons other than misconduct shall be paid 
up to his or her ordinary ceasing time on the day on which 
notice of termination is given. 

(3) (a) An employee whose employment is terminated by 
the Company on the business day preceding a holi
day or holidays, otherwise than for misconduct, shall 
be paid for such holiday or holidays. 

(b) In the event of Christmas Eve falling on a Saturday 
or a Sunday any employee whose employment is ter
minated by the employer on the preceding Friday, 
otherwise than for misconduct, shall be paid for 
Christmas Day and Boxing Day. 

(c) This subclause shall not apply to casual employees. 

22.-TIME AND WAGES RECORD 

(I) The Company shall maintain a record containing the 
following information relating to each employee--

(a) the name and address given by the employee, 

(b) the age ofthe employee, 

(c) the classification of the employee and whether the 
employee is full time, part-time or casual, 

(d) the commencing and finishing times of each period 
of work each day, 

(e) the number of ordinary hours and the number of 
overtime hours worked each day and the totals for 
each pay period, 

(f) the wages and any allowances paid to the employee 
each pay period and any deductions made therefrom. 

(2) At the time of payment of wages the employee shall be 
given a pay slip showing that part of the record specified in 
paragraphs (e) and (f) of subclause (I) with respect to the pay 
period for which payment is being made. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the 
Company whether manual or mechanical provided 
that if the record is maintained in more than one part, 
those parts shall be kept in such a manner as will 
enable the inspection referred to in this clause to be 
conducted at the one establishment. 

(b) The record shall be kept in date order so that the 
inspections referred to in this clause may be made 
with respect to any period in the six years from I st 
January, 1989. 

(c) The Company may, ifit is part of normal business 
practice, periodically send the record or any part of 
the record to another person, provided that the pro
vision of this paragraph shall not relieve the Com
pany of the obligations with respect to provisions 
contained else-where in this clause with the excep
tion of those contained in paragraph (b) of this 
subclause. 

(d) Subject to this clause the record shall be available 
for inspection by a duly authorised official of the 
union during the normal hours of business of the 
Company, but excepting any time when the employ
ees who are required to maintain the record may be 
absent. 

(e) The union official shall be permitted reasonable time 
to inspect the record and, take an extract or copy of 
any ofthe information contained therein ifrequired. 

(4) (a) If, for any reason, the record is not available for in
spection by the union official when the request is 
made, the union official and the Company or its agent 
may fix a mutually convenient time for the inspec
tion to take place. 

(b) If a mutually convenient time cannot be fixed, the 
union official may advise the Company in writing 
that he or she requires to inspect the record in ac
cordance with the provisions of this Agreement and 
shall specify the period contained in the record which 
he or she requires to inspect. The Company must 
comply with such a written request. 

(c) The roster referred to in Clause 12.-Display of 
Rosters shall be available for inspection by a duly 
authorised representative of the union during nor
mal trading hours. 
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23.-IJNIFORMS AND OVERALLS 
(I) Ifthe Company requires an to wear a uniform 

for the purpose of his or her employment then the Company 
shall supply such uniforms rree of charge or pay for its purchase 
and such uniform shall remain the property of the Company. 

For the purpose of this clause a "uniform" shall mean any 
outer wearing apparel or part thereof including jumpers which 
is distinctive to the Company's business either by bearing an 
embroidered or other permanent form oflogo or business name 
or being outer wearing apparel of identical style, cut or design, 
and colour for all of the employees required to wear such a 
uniform. 

(2) Any employee required to work in cool rooms or freezer 
rooms shall be provided by the Company with quality 
protective clothing and footwear free of charge. 

24.-COUNTRY WORK AND TRAVELLING TIME 
(I) When an employee is engaged on outside work, the 

Company shall pay all fares and a proper allowance at current 
rates shall be paid for all necessary meals. 

(2) When an employee is engaged at such a distance that he! 
she cannot return home at night, suitable board and lodging 
shall be found at the Company's expense. 

(3) Travelling time outside ordinary working hours shall be 
paid for at ordinary rates up to a maximum of twelve hours in 
any twenty four hour period from the time of starting on the 
journey. 

25.-JUNIOR EMPLOYEE'S CERTIFICATE 
(I) Junior employees shall, if required, furnish the 

Company with a certificate showing the following particulars: 
(a) Name in full 
(b) Age and date of birth 

(2) The certificate shall be signed by the employee. 
(3) No employee shall have any claim upon the Company 

for additional wages in the event ofhislher age being wrongly 
stated on the certificate. If any employee mis-states his or her 
age in the certificate he or she alone shall be deemed guilty of 
a breach of this Agreement, and in the event of an employee 
having received a higher rate than that to which he or she was 
entitled, he or she shall make restitution to the Company. 

26.-SICK LEAVE 
(1) (a) An employee who is unable to attend or remain at 

his or her place of employment during the ordinary 
hours of work by reason of personal ill health or 
injury shall be entitled to payment during such ab
sence in accordance with the following provisions. 
The method of calculation of payment for such sick 
leave shall be as follows: 
duration ofabsence X 

ordinary hours normally 
worked that day 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of 
service with the Company. 

(c) If in the first or successive years of service with the 
Company an employee is absent on the ground of 
personal ill health or injury for a period longer than 
the entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, ifbefore the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions ofthe entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time 
of the absence. Provided that an employee shall not be entitled 
to claim payment for any period exceeding ten weeks in any 
one year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable advise 
the Company ofhislher inability to attend for work, the nature 
of the illness or injury and the estimated duration of the 

absence. Provided that such advice, other than in 
extra-ordinary circumstances shall be given to the Company 
within 24 hours of the commencement of the absence. 

(4) The provisions ofthis clause do not apply to an employee 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the Company may 
reasonably require provided that the employee shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the Company requests in 
writing that the next and subsequent absences in that year if 
any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this sUbclause, the pro
visions of this clause apply to an employee who suf
fers personal ill health or injury during the time when 
he or she is absent on annual leave and an employee 
may apply for and the Company shall grant paid sick 
leave in place of annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his or her place of resi
dence or a hospital as a result of the personal ill health 
or injury for a period of seven consecutive days or 
more and produces a certificate from a registered 
medical practitioner that he or she was so confined. 
Provided that the provisions of this paragraph do 
not relieve the employee of the obligation to advise 
the Company in accordance with subclause (3) of 
this clause if he or she is unable to attend for work 
on the working day next following the annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which 
the employee was entitled at the time he/she pro
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the Com
pany in accordance with paragraphs (a), (b) and (c) 
of this subclause. that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the Company and the employee or, failing agreement, 
shall be added to the employee's next period of an
nual leave, or if termination occurs before then, be 
paid for in accordance with the provisions of Clause 
17.-Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable to the time the leave is sub
sequently taken provided that the annual leave load
ing prescribed in Clause 17.-Annual Leave shall 
be deemed to have been paid with respect to the re
placed annual leave. 

(6) Where a business has been transmitted from another 
employer to the Company and the employee's service has been 
deemed continuous in accordance with subclause (3) of Clause 
2 ofthe Long Service Leave provisions published in Volume 
59 of the Western Australian Industrial Gazette at pages 1-6, 
the paid sick leave standing to the credit of the employee at 
the date of transmission from service with the transmitter shall 
stand to the credit of the employee at the commencement of 
service with the transmittee and may be claimed in accordance 
with the provisions of this clause. 

(7) The provisions ofthis clause with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers' Compensation Act nor to employees whose injury 
or illness is the result of the employee's own misconduct. 

(8) The provisions of this clause do not apply to casual 
employees. 

(9) In any calendar year of service in which an employee 
has taken five or fewer days of Sick Leave, the employee may 
elect to commute two days of his or her unused sick leave for 
that year to a "Christmas Bonus" equivalent to \5.2 ordinary 
hours pay which will be paid by the company to the employee 
in addition to the payment of wages for the last full pay period 
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immediately preceding Christmas. In such cases, the 
employee's accrued sick leave entitlement will be reduced by 
15.2 hours. 

27.-WAGES 
The minimum rates payable to employees under this 

Agreement are as follows: 
(I) (a) Adults 

(Classification and wage per week) 
From first 

pay period on 
or after the 

date of 
ratification of 

this Agreement 
$ 

From first 
pay period 
on or after 
1st August 

1995 

$ 
Storeperson Grade I 425.00 439.80 
Storeperson Grade 11 444.50 460.00 

(b) In addition to the rates prescribed in paragraph (a) 
ofthis subclause,Storeperson Grade 11 will receive a 
service payment as follows: 

$ per week 
After 6 months' service ....................... .5.00 
After 12 months' service ...................... I 0.00 
After 18 months' service ...................... I 5.00 

Provided that all ful1 time employees engaged as at the date 
ofthis Agreement shall be paid service pay of$15.00 per week. 

(2) An employee who is required by the Company to be in 
charge of a store or warehouse or other employees shaH be 
paid an in charge al10wance for al1 purposes ofthe Agreement 
calculated as follows: 

(a) If placed in charge of a store or warehouse with no 
other employees or if placed in charge of less than 
three other employees--

3.4% ofthe rate specified in subclause (1 )(a) 
above. 

(b) Ifplaced in charge of three or more other employees 
but less than ten other employees--

6.2% of the rate specified in subclause (I) (a) 
above. 

(c) Ifplaced in charge often or more other employees--
11.2% of the rate specified in subclause (I) 
(a) above. 

(3) The minimum rates of wages payable to all junior 
employees covered by this Agreement shaH be as fol1ows-

(percent ofthe appropriate wage prescribed in subclause 
(I) ofthis clause) 

% 
Under 18 years ofage .......................... 70 
18 years of age to 19 years of age ........ 75 
19 years of age to 20 years of age ........ 85 
20 years of age to 21 years of age ........ 95 

(4) (a) An employee shall receive an additional payment for 
every hour of which he or she spends 20 minutes or 
more in a cold chamber in accordance with the fol
lowing:-
In a cold chamber in which the temperature is:-

(i) Below 00 Celsius to -200 Celsius--50 cents 
per hour 

(ii) Below -200 Celsius--67 cents per hour. 
(b) Employees required to work in temperatures less than 

18.9 degrees Celsius shall be medically examined at 
the Company's expense. 

28.-RIGHT OF ENTRY 
(I) On notifying the Company or its representative, an 

accredited representative of the union shall be permitted to 
interview an employee during non-working times or the meal 
period on the business premises of the Company. 

(2) In the event of a disagreement existing or anticipated 
concerning any of the provisions of this Agreement, an 
accredited representative of the Union, on notifying the 
Company or its representative, shall be permitted to enter the 
business premises of the Company to view the work the subject 

of any such disagreement, but shall not interfere in any way 
with the carrying out of such work. 

29.-MOTOR VEHICLE ALLOWANCE 
Where an employee maintains a motor vehicle and is 

authorised by the Company to use the vehicle in the 
performance of his or her duties, that employee shall be paid 
in accordance with the fol1owing schedule: 

Engine Displacement 
(in Cubic Centimetres) 

Over Over 1600cc 
2600cc 1600cc & under 

Area and Details - 2600cc 
Rate per kilometre 

Metropolitan Area 47.2 42.2 36.7 
South West Land Division 48.3 43.3 37.7 
North of23.5 degrees 
South Latitude 53.0 47.7 41.5 

Rest of the State 49.9 44.7 38.8 

30.-LONG SERVICE LEAVE 
The long service provisions published in Volume 59 ofthe 

Western Australian Industrial Gazette at pages I to 6, both 
inclusive are hereby incorporated in and shall be deemed to 
be part ofthis Agreement. 

31.-8HIFT WORK 
(1) Hours of Shifts: 

The ordinary hours of work for shift workers shall not 
exceed 38 in any week to be worked in shifts not exceed
ing eight hours (excluding meal breaks) between mid
night on Sunday and 1.00a.m. on Saturday in accord with 
subclauses(l) (b),and (c) of Part I of Clause I I.-Hours. 

(2) Definitions: 
"Afternoon Shift" means any shift finishing after 6.00 

p.m. and at or before 1.00 a.m. 
"Day Shift" means any shift finishing after 2.00 p.m. 

and at or before 6.00 p.m. 
"Night Shift" means any shift finishing after 1.00 a.m. 

and at or before 11.00 a.m. 
(3) Where any particular process is carried out on shifts other 

than day shift and less than five consecutive afternoon or night 
shifts are worked on that process, the employees employed on 
such afternoon or night shifts shall be paid at overtime rates. 

(4) The consecutive sequence of shifts referred to in 
subclause (3) of this clause shal1 not be deemed to be broken 
by reason of the fact that work on the process is not carried 
out on a Saturday, Sunday or holiday. 

(5) The loading on the ordinary rates of pay for shift work 
shall be 15% of the ordinary rate prescribed by this Agreement 
in the case of afternoon shift employees and 25% of the 
ordinary rate prescribed by this Agreement in the case of night 
shift employees. 

(6) The employer shall post in a place readily accessible to 
the employees a roster showing the starting and finishing times 
of the shifts each week. 

(7) Overtime on afternoon shift or night shift shall be 
calculated on the rate payable for shift work. 

(8) Ajunior employee under the age of eighteen years shall 
not be required to work afternoon shift or night shift without 
hislher consent. 

(9) An employee shall not work continuous afternoon shift 
or night shift unless he or she elects to do so. 

32.-PAYMENT OF WAGES 
(I) (a) The Company shall pay employees each week either 

in cash or by cheque or, with the agreement of the 
employee concerned, by credit transfer to a bank, 
building society or credit union account in the name 
of the employee. The day that the credit transfer is 
credited to the employee's account shall be deemed 
to be the date of payment. 

(b) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by 
cheque shall be made during the employee's ordi
nary working hours. 
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(c) The Company shall not change its method of pay
ment to employees without first giving them at least 
four weeks' notice of such change. 

(d) No employee shall be required to accept a change in 
the method of payment if such change causes hard
ship. 

(2) For the purpose of effecting the rostering off of employees 
as provided by this Agreement such wages may be either for 
the actual hours worked each week; or an amount being the 
calculated weekly average of the wages accruing over the two 
or three or four, as the case may be, consecutive weekly period. 

33.-POSTlNG OF AGREEMENT 
The Company shall allow a copy of this Agreement, if 

supplied by the union to be posted in a place which is easily 
accessible to the employees. 

34.-8TAND DOWN 
(I) Notwithstanding the provisions of Clause 21.

Engagement the Company may stand down without pay any 
employee who cannot be usefully employed because of any 
strike, ban, limitation or restriction on the performance of work 
by employees or any union, association or organisation or 
because of any break down or failure of the Company's 
machinery which the Company could not reasonably have 
prevented. 

(2) The provisions of subclause (I) of this clause shall not 
be applied unless and until the ordinary hours in which the 
employee cannot be usefully employed because of a strike, 
ban, limitation or restriction on the performance of work or 
because of any break down or failure of the employer's 
machinery exceeds four. 

35.-COMPASSIONATE LEAVE 
(I) An employee shall, on the death within Australia ofthe 

wife, husband, father, mother, grandparent, child or stepchild 
ofthe employee, be entitled to leave up to and including the 
day ofthe funeral of such relation and such leave for the period 
not exceeding the number of hours worked by the employee 
in two ordinary working days shall be without deduction of 
pay. 

(2) The right to such leave shall be dependent on compliance 
with the following conditions-

(a) The employee shall give the Company notice of hi si 
her intention to take such leave as soon as reason
ably practicable after the death of such relation. 

(b) The employee shall furnish proof of such death to 
the satisfaction of the Company. 

(c) The employee shall not be entitled to leave under 
this clause during any period in respect to which he 
or she has been granted any other leave. 

(3) For the purpose of this clause the word "wife" and 
"husband" shall not include a wife or husband from whom the 
employee is separated, but shall include a person who lives 
with the employee as a de-facto wife or husband. 

36.-MATERNITY LEAVE 
(\) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon production 

to the Company of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, be 
entitled to maternity leave provided that she has had not less 
than 12 months' continuous service with the Company 
immediately preceding the date upon which she proceeds upon 
such leave. 

For the purposes ofthis clause: 
(a) An employee shall not include an employee engaged 

upon casual or seasonal work. 
(b) Maternity leave shall mean unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi
ately before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
Immediately following confinement. 

(b) An employee shall, not less than \0 weeks prior to 
the presumed date of confinement, give notice in 
writing to the Company stating the presumed date 
of confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to the Company of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this clause as 
the consequence of failure to give the stipulated pe
riod of nonce in accordance with paragraph (c) hereof 
if such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to Safe-Job 
Where in the opinion of a duly qualified medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the Company deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attached to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
mayor the Company may require the employee to take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the Com
pany, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
Company, be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave applied for but not commenced, shall 

be cancelled when the pregnancy of an employee 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be the right of the employee to 
resume work at a time nominated by the Company 
which shall not exceed four weeks from the date of 
notice in writing by the employee to the Company 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) She shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, eIther in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid sick leave (to be known as 
special maternity leave) as a duly qualified medical 
practitioner certifies as necessary before her return 
to work, provided that the aggregate of paid sick 
leave, special maternity leave and maternity leave 
shall not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 
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(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who has transferred to a safe 
job pursuant to subclause (3), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there are 
other positions available, for which the employee is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 52 
weeks, 

(a) An employee may, in lieu of or in conjunction with 
maternity leave. take any annual leave or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised Agreement 
absences (excluding annual leave or long service 
leave), shall not be available to an employee during 
her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment 

Notwithstanding any award, Agreement or other provision 
to the contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any purpose 
of the Agreement. 

(9) Termination of Employment 

(a) An employee on maternity leave may terminate her 
employment at any time during the period of leave 
by notice given in accordance with this Agreement. 

(b) The Company shall not terminate the employment 
of an employee on the ground of her pregnancy or 
of her absence on maternity leave, but otherwise the 
rights of the Company in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 

(a) An employee shall confirm her intention of return
ing to her work by notice in writing to the Company 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro
ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), to the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
able for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Workers 

(a) A replacement worker is a worker specifically en
gaged as a result of a worker proceeding on mater
nity leave. 

(b) Before the Company engages a replacement worker 
under this subclause, the Company shall inform that 
person of the temporary nature of the employment 
and of the rights ofthe worker who is being replaced. 

(c) Before the Company engages a person to replace an 
employee temporarily promoted or transferred in 
order to replace an employee exercising her rights 
under this clause, the Company shall inform that 
person of the temporary nature of the promotion or 
transfer and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring the Company to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

37.-UNION NOTICE BOARD 
The Company shall permit a shop steward or an official of 

the Union to post formal Union notices, authorised by the 
General Secretary of the union or his nominee upon an 
appropriate notice board. Any notice posted on a notice board 
not so signed by the General Secretary of the Union or his 
nominee may be removed by the Company. 

38.-INTRODUCTlON OF CHANGE 
(I) Employer's Duty to Notify 

(a) Where the Company has made a definite decision to 
introduce major changes in production, program, 
organisation, structure or technology that are likely 
to have significant effects on employees, the Com
pany shall notify the employees who may be affected 
by the proposed changes and the union. 

(b) "Significant effects" include termination of employ
ment, major changes in the composition, operation 
or size of the Company's workforce or in the skills 
required; the elimination or diminution of job op
portunities, promotion opportunities or job tenure; 
the alteration of hours of work; the need for retrain
ing or transfer of employees to other work or loca
tions and restructuring of jobs. Provided that where 
the Agreement makes provision for alteration of any 
of the matters referred to herein an alteration shall 
be deemed not to have significant effect. 

(2) Employer's Duty to Discuss Change 
(a) The Company shall discuss with the employees af

fected and the union inter alia, the introduction of 
the changes referred to in subclause (I) hereof, the 
effects the changes are likely to have on employees, 
measures to avert or mitigate the adverse effects of 
such changes on employees and shall give prompt 
consideration to matters raised by the employees and! 
or their union in relation to the changes. 

(b) The discussion shall commence as early as practica
ble after a definite decision has been made by the 
Company to make the changes referred to in 
subclause (I) (a) hereof. 

(c) For the purpose of such discussion, the Company 
shall provide to the employees concerned and their 
union, all relevant information about the changes 
including the nature of the changes on employees 
and any other matters likely to effect employees pro
vided that the Company shaH not be required to dis
close confidential information, the disclosure of 
which would be inimical to its interests. 

39.-SUPERANNUATION 
(1) Definitions: 

"Fund": In this clause all reference to "Fund" shall 
mean the Clerical Administrative and Related Employ
ees Superannuation Plan. 

"Ordinary Time Earnings": In this clause the term 
"Ordinary Time Earnings" shall mean the base classifi
cation rate, including supplementary payments where 
appropriate, in charge rates, shift penalties and (if any) 
overaward payments, together with any other all purpose 
allowance or penalty payment for work in ordinary time 
and shall include in respect to casual employees the ap
propriate casualloadings as prescribed by this Agreement, 
but shall exclude any payment for overtime worked. 

"Employees": In this clause all reference to "Employ
ees" shall mean employees of the Company whose em
ployment is regulated by the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977. 

"Trustee": In this clause all reference to "Trustee" shall 
mean the Trustee of the Clerical Administrative and Re
lated Employees Superannuation Plan. 
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"Approved Superannuation Fund": In this clause "Ap
proved Superannuation Fund" shall mean a superannua
tion fund which complies with the Occupational 
Superannuation Standards Act, 1987. 

(2) Quantum: 
The Company shall contribute to the Fund with respect to 

all eligible employees such an amount as is required by the 
Superannuation Guarantee Charge Act 1992 or 6% of ordinary 
time earnings, which ever is greater, from the 1st November 
1994. 

(3) Cessation of Contributions: 
The obligation ofthe Company to contribute to the Fund in 

respect of an employee shall cease on the last day of such 
employee's employment with the Company. 

(4) Casual Employees: 
Contributions to the Fund in respect of eligible casual 

employees who are employed under the terms of the award 
listed in subclause (I) hereof will be proportionate to the hours 
of work of such employee. 

(5) Eligibility: 
The Company shall be required to make contributions in 

accordance with this clause in respect of each employee who 
has been employed by the Company continuously for a period 
of eight weeks. Once the employee has completed the eight 
week qualifying period he/she shall be eligible to have 
contributions to the Fund paid on hislher behalffrom the date 
of hislher engagement with the Company but no earlier than 
the date of operation of this clause in subclause (2) herein. 

(6) Employee Contributions: 
Employees who may wish to make contributions to the Fund 

additional to those being paid by the Company pursuant to 
subclauses (2) or (4), hereof shall be entitled to authorise the 
Company to pay into the Fund from the employee's wages 
amounts specified by the employee. 

Employees contributions to the Fund requested under this 
subclause shall be made in accordance with the rules of the 
Fund. 

(7) Frequency of Payment: 
The Company shall pay such contributions together with 

any employee's deductions to the Fund for pay periods 
completed in the month. Provided that payments may be made 
at such other times and in such other manner as may be agreed 
in writing between the parties from time to time. 

(8) Existing Superannuation Arrangements: 
The Company shall not be excluded from this clause on the 

basis of existing voluntary superannuation arrangements. 
40.-FIRST AID ALLOWANCE 

An employee holding either a Red Cross or St. John Senior 
First Aid Certificate of at least' A' level who is appointed by 
the Company to perform first aid duties shall be paid $6.60 
per week in addition to the employee's ordinary rate. 

41.-TRADE UNION TRAINING LEAVE 
(I) Subject to this clause two union delegates shall be allowed 

up to five days leave with pay each, annually, to attend trade 
union training courses authorised by the Shop, Distributive 
and Allied Employees' Association of Western Australia. The 
entitlement to Trade Union Training Leave will not accumulate 
from year to year. 

(2) The union will provide the company with one month's 
notice (or such lesser time as may be agreed between the 
parties) ofthe dates on which such courses are to be held and 
leave will be granted to the union delegate or delegates to 
attend courses provided that, unless there is agreement between 
the parties to the contrary, no courses will be scheduled in the 
months of December or January, in the week before or the 
week after Easter; or the week preceding a half yearly stocktake. 

(3) Each employee on leave in accordance with this clause 
shall be paid all ordinary time earnings which normally become 
due and payable during the period of leave. Ordinary time 
earnings shall be as defined in Clause 39 (I) of this Agreement. 

(4) Leave granted will not incur any additional payment to 
the extent that the course attended coincides with any other 
period of paid leave granted pursuant to this Agreement. 

(5) Leave granted pursuant to this clause shall count as 
service for all purposes ofthe Agreement. 

(6) On the completion of the course the employee shall, upon 
request, provide the Company proof satisfactory to the 
Company of his or her attendance at the course. The Company 
shall not be required to make payment for any period of leave 
granted that is not utilised in the attendance at a course unless 
the employee can substantiate that the failure to attend the 
course was due to the taking of paid leave otherwise authorised 
by this Agreement. 

42.-DISPUTE SETTLEMENT PROCEDURE 
(I ) Any dispute arising from this Agreement shall be dealt 

with in accordance with the following procedure: 
(a) The matter shall first be discussed between the em

ployee affected and the appropriate supervisor. 
(b) If not settled the matter shall be discussed between 

the employee, an accredited representative of the 
union and the warehouse manager or other appro
priate representative of the Company. 

(c) If not settled the matter shall be discussed between a 
senior official of the union and an appropriate rep
resentative ofthe Company. 

(2) A time limit of two working days will apply to each step 
of the procedure set out in subclause (I) hereof. 

(3) While the matter in dispute is being discussed in 
accordance with the grievance procedure work shall continue 
and the status quo as applying before the dispute shall be 
maintained. No party shall be prejudiced in relation to the 
final settlement by the continuance of work in accordance with 
this clause. 

(4) It will be open to either party at any time to seek the 
assistance of the Western Australian Industrial Relations 
Commission in resolving any dispute. 

43.-8IGNATORIES 
Representatives of the parties to this Agreement, P&O Cold 

Storage Ltd and the Shop, Distributive and Allied Employees' 
Association of Western Australia have signed this clause 
indicating their agreement. 

SGD for and on behalf of P&O cold Storage Ltd 
SGD for and on helaf of the Shop, Distributive and 

Allied Employees' Association of Western 
Australia. 

PILBARA ENERGY PROJECT CONSTRUCTION 
AGREEMENT 

No. AG 31 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Transfield Construction Pty Ltd and Others 
and 

Metals and Engineering Workers' Union--Western 
Australian Branch and Others. 

No. AG 31 of 1995. 
Pilbara Energy Project Construction Agreement. 

SENIOR COMMISSIONER G.G. HALLlWELL. 
21 March 1995. 

Onler. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 31 of 1995. 

HAVING heard Mr P. Still man on behalf of the Applicants 
and Mr N. Hodgson on behalf of the Metals and Engineering 
Workers' Union--Western Australian Branch, Ms M. Tome 
on behalf of The Construction, Mining, Energy. Timberyards, 
Sawmills and Woodworkers Union of Australia--Western 
Australian Branch and Mr P. Carter on behalf of the Austral
ian Electrical. Electronics, Foundry and Engineering Union 
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(Western Australian Branch), and by consent, the Commis
sion, pursuant to the powers conferred on it under the Indus
trial Relations Act, 1979 hereby orders-

(I) THAT the Pilbara Energy Project Construction 
Agreement, is hereby registered as an Enterprise Bar
gaining Industrial Agreement from the beginning of 
the first pay period to commence on and from the 
21 st day of March, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusual only with the permission of the Com
mission and the parties. 

(Sgd.) G.G. HALLlWELL, 
[L.S] Senior Commissioner. 

STORK ELECTRICAL (WA) ENTERPRISE 
AGREEMENT 

No. AG 25 of 1995 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Stork Electrical Pty Ltd 

and 

Australian Electrical, Electronics, 
Foundry and Engineering Union 

(Western Australian Branch) 

(No. AG 25 of 1995) 

Stork Electrical (WA) 
Enterprise Bargaining Agreement 

SENIOR COMMISSIONER G.G. HALLlWELL 

16 March 1995 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 25 OF 1995 
HAVING heard Ms J. Porter on behalf of the Applicant and 
Mr P. Carter on behalf ofthe Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

(1) THAT the Stork Electrical (WA) Enterprise Agree
ment, is hereby registered as an Enterprise Bargain
ing Industrial Agreement from the beginning of the 
first pay period to commence on and from the 16th 
day of March, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusual only with the permission of the Com
mission and the parties. 

(Sgd.) G. G. HALLlWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN STATE PUBLIC 
HOSPITALS AND MEDICAL PRACTITIONERS 

AWARD 1987 
No. PSA A19 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Minister for Health and the Boards of Management of 
Teaching and Non-Teaching Hospitals 

and 
Western Australian Branch of the Australian Medical 

Association Inc. 
No. P 61 of 1994. 

Western Australian State Public Hospitals and Medical 
Practitioners Award 1987 

No. PSA AI9 of 1986. 

PUBliC SERVICE ARBITRATOR 
COMMISSIONER R.N. GEORGE. 

16 March 1995. 
Order. 

HAVING heard Mr E. DiIlon on behalf of the Applicants and 
Mr P. Jennings on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Western Australian State Public Hospitals 
and Medical Practitioners Award 1987 be varied in ac
cordance with the following Schedule and that such vari
ation shall have effect on and from 15 March 1995. 

(Sgd.) R.N. GEORGE, 
[L.S] Commissioner. 

Schedule. 
Clause 6.-Contract of Service: Delete subclause (3) of 

this clause and insert in lieu the following-
(3) A medical practitioner having attained the age offifty 

five years shall be entitled to retire from the employ 
of the hospital. 
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Variation of
CLOTHING TRADES AWARD 1973 

No. 16 of 1972. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMlSSION. 
Industrial Relations Act 1979. 

The Western Australian Clothing and Allied Trades' 
Industrial Union of Workers 

and 
Bowman Agencies and Others. 

No. 698 of 1994. 
Clothing Trades Award 1973 

No. 16 of 1972 
COMMISSIONER A.R. BEECH. 

7 April 1995. 
Order. 

HAVING heard Ms R. Geneff on behalf ofthe Applicant and 
Ms L. O'Farrell on behalf of the Respondents, and by con
sent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders--

THAT the Clothing Trades Award 1973 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning ofthe first 
pay period to commence after the 28th day of March 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
I. Clause 18A.-Rates of Pay Post Transition Period: De

lete subclauses (I) and (2) ofthis clause and insert in lieu the 
following: 

( I) Subject to the provisions of Clause 26.-Aged, In
firm or Slow Employees, ofthis award employees in 
the skill levels set out in subclause (3) hereof shall 
be paid the weekly Award rate set out opposite those 
skill levels in subclause (2) hereof. 

(2) Skill Based Classification Structure 
Rates of Pay 

(a) The following wage schedule will operate from 
the beginning of the first pay period to com
mence after the 28th March 1995. 

Skill Relativity 
Level to Skill 

Level 4 
% 

Total 
Base Supple- Arbitrated Minimwn 
Rate mentaty Safety Net Award 

Payment Adjustment Rate 
S $ S $ 

Trainee 78 299.50 25.90 16.00 341.40 
1 82 314.30 27.80 16.00 358.10 
2 87.4 334.00 30.60 16.00 380.60 
3 92.4 345.70 39.80 16.00 401.50 
4 100 358.30 58.90 16.00 433.20 
5 NA 376.30 82.60 16.00 474.90 

(b) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar
bitrated safety net adjustment may be offset 
to the extent of any wage increase as. a result 
of agreements reached at enterprise level since 
I November, 1991. Increases made under pre
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(c) The rates of pay in this award include the sec
ond $8.00 per week arbitrated safety net ad
justment payable under the December, 1994 
State Wa~e Decision. This second $8.00 per 
week arbItrated safety net adjustment may be 
offset to the extent of any wage increase pay-

able since I November, 1991, pursuantto en
terprise agreements, enterprise flexibility 
agreements or consent awards or award varia
tions to give effect to enterprise agreements, 
insofar as that wage increase has not previ
ously been used to offset an arbitrated safety 
net adjustment. Increases made under previ
ous State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

CLUB WORKERS' AWARD, 1976 
No. 12 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Federated Liquor and Allied Industries Employees' 

Union of Australia, Western Australian Branch, Union of 
Workers 

and 
Kalamunda Club (Inc.) and Others 

(No. 577 of 1994) 
Club Workers' Award, 1976 

(No. 12 of 1976) 
COMMISSIONER R.H. G1FFORD 

13 March 1995 
Order. 

HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr K. Graham and Mr G. Blyth on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders--

THAT the Club Workers' Award, 1976 be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning ofthe first 
pay period commencing on or after the 6th day of March 
1995. 

[L.S.] 
(Sgd.) R. H. GIFFORD, 

Commissioner. 

Schedule. 
I. Clause I I.-Casual Workers. Delete this clause and in

sert in lieu thereof the following: 
II.-CASUAL EMPLOYEES 

(I) A casual employee shall mean an employee engaged and 
paid as such, and whose employment may be terminated by 
the giving of one hour's notice on either side, or the payment 
or forfeiture, as the case may be, of one hour's pay. 

(2) Casual employees shall not be engaged for less than two 
con~ecutive hours per time. 

(3) A casual employee shall be paid only the following hourly 
wage rates for any work performed: 

CLASSIFICATIONS 
(total wage per hour): 
(I) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 

Days 
Other than Holidays 
Holidays 

$ $ 

13.36 
12.39 
11.82 

22.13 
20.51 
19.56 
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Days 
Other than 
Holidays 

Holidays 

$ $ 
CLASSIFICATIONS 
(total wage per hour): 
(4) Breakfast and/or 

Other Cooks 11.69 19.35 
(5) Bar Attendant 11.80 19.53 
(6) Cellarman 12.10 20.03 
(7) Head WaiterlWaitress 12.39 20.51 
(8) Head Steward/Stewardess 12.39 20.51 
(9) Hostess 12.39 20.51 

(10) WaiterlWaitress 11.53 19.07 
(11) Steward/Stewardess 11.53 19.07 
(12) Housekeeper/Supervisor 12.68 20.99 
(13) Night Porter 11.41 18.88 
(14) Hall Porter 11.41 18.88 
(15) Lift Attendant 11.41 18.88 
(16) Cashier 11.80 19.53 
(17) Snack Bar Attendant 11.53 19.07 
(18) Butcher 12.39 20.51 
(19) Kitchenhand 11.41 18.88 
(20) Commissionaire and/or 

Car Parking Attendant 11.41 18.88 
(21) Security Officer 12.39 20.51 
(22) Timekeeper 11.80 19.53 
(23) Storeman 11.69 19.35 
(24) Housemaid 11.41 18.88 
(25) Laundress 11.41 18.88 
(26) Cleaner 11.41 18.88 
(27) Maintenance Man 12.39 20.51 
(28) Gardener 11.41 18.88 
(29) Yardman 11.41 18.88 
(30) General Hand i 1.41 18.88 

The rates of pay in this clause include the first $8.00 per 
week (21 cents per hour) arbitrated safety net adjustment 
payable under the December 1994 State Wage Decision. This 
first $8.00 per week (21 cents per hour) arbitrated safety net 
adjustment may be offset to the extent of any wage increase as 
a result of agreements reached at enterprise level since I 
November 1991. Increases made under previous State Wage 
Case Principles or under the current Statement of Principles, 
excepting those resulting from enterprise agreements, are not 
to be used to offset arbitrated safety net adjustments. 

2.Clause 21.-Wages. Delete subclause (I) of this clause 
and insert in lieu thereof the following: 
( I ) (a) Classifications Base Supple- Arbittated ToIlll 

Rate mernmy Safely Net Award 
(per payment Adjustment Rate (per 

fortnight) (per (per fortnight) 
fortnight) fortnight) 

$ $ $ $ 
(I) Chef 771.90 16.00 16.00 803.90 
(2) Qualified Cook 719.20 16.00 16.00 751.20 
(3) Cook Employed Alone 678.20 16.00 16.00 710.20 
(4) Breakfast andlor Other 

Cooks 671.50 16.00 16.00 703.50 
(5) Bar Attendant 677.20 16.00 16.00 709.20 
(6) Cellarman 693.60 16.00 16.00 725.60 
(7) Head Wa\terlWaitress 719.20 16.00 16.00 751.20 
(8) Head Steward/Stewardess 719.20 16.00 16.00 751.20 
(9) Hostess 719.20 16.00 16.00 751.20 

(10) WaiterlWaitress 662.50 16.00 16.00 694.50 
(1\) Steward/Stewardess 662.50 16.00 16.00 694.50 
(12) HoasekeeperlSupervisor 734.80 16.00 16.00 766.80 
(13) Night Porter 656.30 16.00 16.00 688.30 
(14) Hall Porter 656.30 16.00 16.00 688.30 
(15) Lift Artendant 656.30 16.00 16.00 688.30 
(16) Cashier 677.20 16.00 16.00 709.20 
(17) Snack Bar Attendant 662.50 16.00 16.00 694.50 
(18) Butcher 719.20 16.00 16.00 751.20 
(19) Kitcheahand 656.30 16.00 16.00 688.30 
(20) Commissionaire and/or 

Car Parking Attendant 656.30 16.00 16.00 688.30 
(21) Security Officer 719.20 16.00 16.00 751.20 
(22) TImekeeper 677.20 16.00 16.00 709.20 
(23) Storeman 671.50 16.00 16.00 703.50 
(24) Housemaid 656.30 16.00 16.00 688.30 
(25) Laundress 656.30 16.00 16.00 688.30 
(26) Oeaner 656.30 16.00 16.00 688.30 
(27) Maintenance Man 719.20 16.00 16.00 751.20 
(28) Gardener 656.30 16.00 16.00 688.30 
(29) Yardman 656.30 16.00 \6.00 688.30 
(30) General Hand 656.30 16.00 \6.00 688.30 

(b) Supplementary Payments 
Supplementary payments prescribed in this clause 
are in substitution of any overaward payment as de
fined hereunder which would otherwise have been 
paid as at the date of this variation to the award. 
"Overaward payment" is defined as the amount 
(whether it be termed "Overaward payment", "at
tendance bonus", or any similar term) which an em
ployee would receive in excess of the "award wage" 
for the classification in which such employee is en
gaged. Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, disability 
allowances, fares and travelling time allowance and 
any other ancillary payments of a like nature pre
scribed by this award. 

(c) Arbitrated Safety Net Adjustment 
The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not be used to offset arbi
trated safety net adjustments. 

COMMUNITY COLLEGES AWARD, 1990 
No. A 19 of 1988(R). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union ofW.A. (lnc) 

and 
Director, Hedland College Council and Others. 

No. 125 of 1995. 
Community Colleges Award, 1990 

No. A 19 of I 988(R). 
COMMISSIONER A.R. BEECH. 

20 March 1995. 
Reasons for Decision. 

THE COMMISSIONER: By this application the applicant 
union seeks to amend the award to provide for the first arbi
trated safety net adjustment pursuant to the 1994 State Wage 
Decision «1994) 75 WAIG 23). 

On behalf of the applicant, Mr Malone made careful sub
missions regarding the application of the First Arbitrated Safety 
Net Adjustment Principle to the award in question. As a re
sult, the Commission is of the opinion that the applications fit 
within that Principle and that the award should be amended as 
submitted. The Commission was informed that the parties 
have treated the award as a paid rates award About this the 
Commission makes no comment. Whether an award is in
deed a paid rates award or not was recently the subject of a 
decision by the Full Bench of this Commission (ALHMWU 
v. Hon Minister for Education and Others (1994) 75 WAIG 
14) and similarly the Commission in Court Session in this 
State Wage Case «1994) 75 WAIG 23 at 34). It is not neces
sary for the purposes of this application to decide whether the 
award is a paid rates award or not The $8.00 arbitrated safety 
net adjustment is available to employees who have not re
ceived a wage increase through enterprise bargaining since 
November 1991 whether the employees are covered either by 
a paid rates or a minimum rates award. The Commission was 
informed that teachers covered by the Community Colleges 
Award 1990 have not received an increase since December 
1992 (73 WAIG 349). In the context of the State Wage Deci
sion that is sufficient to allow the first Arbitrated Safety Net 
Adjustment Principle to be applied. 
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The matter to be determined by the Commission is the date 
of operation ofthe $8.00 arbitrated safety net adjustment. The 
applicant asks for the variation to operate from the date of 
application, that being 13th December 1994 (the application 
having been re-numbered by the Registrar in 1995 following 
its erroneous lodging as T 18 ofI994). The respondents op
pose any retrospectivity. The issue is to be approached in this 
way. Whether the Commission gives retrospective effect to 
its order is governed by s.39 of the Act. That section pre
scribes that the Commission may give retrospective effect if 
there are special circumstances which make it fair and right so 
to do. What constitutes "special circumstances" is left to the 
Commission to determine. It is an opinion which must be 
formed in the light of the circumstances of the particular case 
on each occasion when the question arises (HSOA v. Asso
ciation for the Blind and Others (1982) 62 WAIG 2080). In 
my view special circumstances exist for the following rea
sons. The application being sought is an adjustment pursuant 
to the State Wage Decision. It followed the earlier National 
Wage Decision. Whilst I appreciate the view that, of itself, 
that is the ordinary course of events and is not a special cir
cumstance, the fact remains that the Commission in Court 
Session in the State Wage Decision itself thought those cir
cumstances were such that a measure of retrospectivity would 
be made available. The order in the State Wage Decision is 
dated 30th December 1994. The Decision envisages that an 
application may be given effect to no earlier than the 7th No
vember 1994. That does not confer an automatic right to 
retrospectivity. However the claim cannot be divorced from 
its context. It is not appropriate merely to say that the lack of 
a wage increase for some time is not special, or that the size of 
the increase of itself is not special, or that the length of the 
retrospective period sought to be granted is not special. Rather, 
those matters all contribute to the overall context of these ap
plications. What is to be considered special is a matter of 
equity, good conscience and substantial merit on a considera
tion of all of the circumstances. In my view those circum
stances in the context of the earlier National Wage Decision 
and the subsequent State Wage Decision and the manner in 
which this application has been processed are the special cir
cumstances which call for a date of operation earlier than to
day's date. The circumstances of this application include that 
the respondent must be taken to have known of the likelihood 
that these awards would receive the $8.00 variation from the 
time that the National Wage Decision was known. They have 
certainly known since 13th December 1994 of the intention 
of the applicant union to amend the award to that effect be
cause the application was served the same day that it was lodged 
in the Commission. The awarding of the increase does not 
take them by surprise and they may be taken to have had a 
sufficient opportunity to prepare for the increase to come. I 
am prepared to accept that the respondent has not in any sense 
delayed the orderly progress of these applications. The award
ing of a retrospective date of operation is not as a punishment 
for the conduct of the respondent. I have reached a similar 
view in an earlier matter (ALHMWU v. Dept of Conservation 
and Land Management and Others (1995) 75 WAIG408) and 
have not been persuaded by the submissions put on this occa
sion that that view is wrong. Nor does that view sit uncom
fortably with the decision of the Commission otherwise 
constituted in ALHMWU v. Gay-Dor Plastics «1994) 74 
WAIG 961) relied upon by the respondent. In that matter the 
Commission found that special circumstances existed which 
made it fair and right to make an $8.00 per week variation to 
the Plastic Manufacturing Award 1977 retrospective, in that 
case by four weeks (and see also the decisions of the Com
mission in relation to the Engineering Trades (Government) 
Award wl>ere a date of7th November 1994 was awarded (75 
WAIG 402) and the Public Service Award 1992 where a date 
of the 9th January 1995 was awarded (No. P9 of 1995; 17/21 
95, unreported)). 

However an applicant seeking to benefit from the 
retrospectivity envisaged by the State Wage Decision needs 
to have taken prompt action to bring the necessary applica
tions before the Commission. In this case the applicant did 
not seek to have the matters listed until 8th February 1995. In 
my view that means that a date of operation in December is 
fair and reasonable in the context of s.39 and the State Wage 
Case. The date upon which the application was lodged is the 

13th December 1994 and that seems to me to be an appropri
ate date. I would order accordingly. 

Minutes of Proposed Order now issue. 
Appearances: Mr P. Malone on behalf of the applicant. 
Ms A. Hall on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofW.A. (Inc.) 
and 

Director Hedland College Council and Others. 
No. 125 of 1995. 

Community Colleges Award 1990 
No. A 19 of 1 988(R) 

COMMISSIONER A.R. BEECH. 
28 March 1995. 

Order. 
HAVING heard Mr P. Malone on behalf of the Applicant and 
Ms A. Hall on behalf of the Respondents, the Commission. 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders--

THAT the Community Colleges Award, 1990, be var
ied in accordance with the following Schedule and that 
such variation shall have effect on and from the 13th day 
of December 1994. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
I. Schedule A.--8alaries: Delete this Schedule and insert 

in lieu the following: 
SCHEDULE A--8ALARIES 

(I) LECTURER SCALE 
SR perwcek 

Minimum Safety Net Total 
Salary Adjustment Salary 

$ per annum S pcr annum $ per annum 
(a) I. Normal minimum commencing 

point for lecturers 
possessing no relevant 
!lO'I secondary 
qualifications 21.558 417 21.975 

2. 23.229 417 23.646 
3. 24.900 417 25.317 
4. 26.573 417 26.990 
5. Minimum commencing point 

for Tiraduate or equivalent 
qua ifieation (UG2. UG I ) 
without relevant experience 28,265 417 28.682 

6. Minimum C<m1JtlCTlcing point 
for trades lecturer with at 
least 5 ycars relevant post 
apprenticeship experience 30.037 417 30.454 

7. 31.811 417 32.228 
8. Nonnal maximum point for 

::~::;,~ C'ing no 

secondary qUaliCons 33.582 417 33.999 
9. 35.357 417 35.774 

10. Nonnal maximum point for 
lecturcrn not possessing 
relevant graduate 
qualifications (UG2. UG I) 
orequivalent level 37.131 417 37.54R 

11. 38.903 417 39.320 
12. Nonnal maximum point for 

lecturcrn with relevant 
=eqUalifications. 

.'lion beyond this 
level requires a relevant 
fouryearUGI graduate 
qualification or equivalent 40.677 417 41.094 

13. 42.451 417 42.868 
14. 44.225 417 44.642 
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(b) A UGI or UG2 qualification means an advanced 
education or university level award which meets the 
criteria for those qualifications laid down from time 
to time by the Australian Council for Tertiary Awards, 
or its predecessor. 

(c) For Level 5, an approved equivalent means the quali
fication should be of similar level requiring a mini
mum of three years full time study beyond the year 12 
level of secondary education at an advanced educa
tion level. 

(d) Equivalent qualification for UG I includes the fol
lowing: 

• UG2 plus a relevant TAFE Diploma; or 

• a three year UG I or UG2 plus one year post 
graduate award; 

or any other equivalent level of qualification ap
proved by the employer. 

(e) The performance management process will in spe
cial circumstances and subject to the lecturer com
pleting a year of service at the level of a bar enable a 
lecturer to proceed beyond that bar, provided that 
no lecturer shall move beyond Level 12 unless that 
person possesses a relevant graduate qualification. 

(2) SENIOR LECTURER 

The salary of a Senior Lecturer 

Minimum 
Sallll)' 

Sperannum 

shall be $47.322 

(3) HEAD OF DEPARTMENT 

<a) I. $48.542 

S8 per week 
Safety Net 
Adjustment 
Sperannum 

417 

417 

Total 
Sallll)' 

$ per annum 

47.739 

48,959 

2. $50,263 417 50,680 

3. $51,984 417 52.401 

(b) Salary progression for a Head of Department shall 
be determined by Clause 12.-Annual Increments 
of this award. In subclause (2) of Clause 12.-An
nuallncrements ofthis award, annual increment dates 
shall be determined with reference to the date of 
appointment as a Head of Department. 

(4) ALLOWANCES 

Administrative and Management allowances shall be pay
able to staff appointed to the Lecturer Scale in accordance 
with the following provisions: 

(a) the allowance shall be payable only in respect of 
special duties assigned from time to time by the Di
rector; 

(b) an Administration allowance of$l, 131 p.a. shall be 
payable for significant administrative responsibility 
involving the org!lnisation and supervision of re
sources for programmes; and 

(c) a Management allowance of $2,262 p.a. shall be 
payable for significant programme management re
sponsibilities including line responsibility for full 
time staff and budget control. 

(5) FRACTION OF FULL TIME 

Where the employment is on a fraction offulI time basis the 
salary payable shall be a proportion of the appropriate full 
time salary prescribed by this clause for that employee, ac
cording to the fraction of full time being worked. 

(6) ARBITRATED SAFETY NET ADJUSTMENT 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since I November, 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

2, Schedule B.-Part Time Provisions: Delete this Sched
ule and insert in lieu the following: 

SCHEDULE B-PART TIME PROVISIONS 
$8 per week 

Minimum Safety Net Total 
Salary Adjusttnent Salary 

$ per hour $ per hour $ per hour 
Group A 50.00 72~ 50.72 
Group B 41.24 60~ 41.84 
Group C 38.43 56!! 38.99 
Group D 34.27 50~ 34.77 
Group E 25.85 37~ 26.22 

(1) This scale will be adjusted annually in accordance 
with any change in full time academic salaries. 

(2) Part time employees will be paid the hourly rates in 
this schedule or by such contract sum as may be 
agreed between the part time employee and the em
ployer. 

(3) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November, 1991. 

Increases made under previous State Wage Case 
Principles or under the current Statement of Princi
ples, excepting those resulting from enterprise agree
ments, are not to be used to offset arbitrated safety 
net adjustments. 

COMMUNITY WELFARE DEPARTMENT HOSTELS 
AWARD 1993 

No. A 27 of 1981 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch 

and 

Hon Minister for Community Welfare 

(No. 1564 of 1993) 

COMMISSIONER A.R. BEECH 

20 February 1995 
Reasons for Decision. 

THE COMMISSIONER: This is an application to vary the 
Community Welfare Department Hostels Award 1983 to vary 
the wage rates by $8.00 per week. 

The application was lodged in the Commission in December 
1993. It was, however, not called on for hearing until October 
1994. Following a re-allocation of the application and contact 
with the parties the application was eventually listed for hearing 
on the 19th January 1995. On that occasion, and with the 
agreement of the parties, the application was adjourned to alIow 
further discussions. The application was re-listed at the request 
of the applicant on the 7th February 1995. 

On that occasion the applicant asked the Commission to 
amend the award by $8.00 per week pursuant to the Arbitrated 
Safety Net Adjustment Principle available under the 1993 State 
Wage Decision «\993) 74 WAIG 201). It argued that the 
award was a minimum rates award and therefore eligible to 
receive the increase pursuant to the 1993 Principles. The 
applicant acknowledges that the Commission must amend the 
award in accordance with the 1994 Statement of Principles 
but submits that those Principles permit the first Arbitrated 
Safety Net Adjustment under the 1993 Principles to be applied 
to the award. It requests that the award be varied and that the 
variation be made retrospective to the 1 st October 1994. 
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The respondent agrees to the award being varied by $8.00 
per week. However, the respondent submits that it is not 
possible to vary the award pursuant to the 1993 State Wage 
Decision because the 1994 Statement of Principles do not 
permit the 1993 arbitrated safety net adjustment to be applied 
to the award. It is the respondent's contention that in order to 
properly amend the award pursuant to the 1994 Principles an 
application lodged for that purpose is necessary. The 
respondent vigorously opposed any retrospectivity beyond the 
first date of hearing of this application. 

After giving the matter some consideration I have come to 
the conclusion that it is possible to vary the award in the manner 
that the applicant requests. However, the issue has become 
rather academic. It is possible to amend the award as the 
applicant requests because of the following. Pursuant to the 
General Order of the 1994 State Wage Decision «(1994) 75 
WAIG 45) the award contains the following provision: 

"IA.-STATEMENT OF PRINCIPLES DECEMBER 
1994 
It is a condition of this Award/Industrial Agreement that 
any variation to its terms on or from the 30th day of De
cember 1994, including the $8.00 per week Arbitrated 
Safety Net Adjustments, shall not be made except in com
pliance with the Statement of Principles set down by the 
Commission in the Reasons for Decision in Matter No. 
985 of 1994." 

Thus the amendment sought must be consistent with the 
Statement of Principles set down by the Commission in the 
1994 State Wage Decision. The Commission turns to Principle 
3.-Previous State Wage Case Increases to be found in s.3 of 
those Principles (supra at 36). That Principle provides that 
the increases available under previous state wage case decisions 
from September 1988 including structural efficiency 
adjustments and minimum rates adjustments may be awarded 
in accordance with the relevant Principles in those decisions. 
That Principle makes available increases other than structural 
efficiency adjustments and minimum rates adjustments. I am 
satisfied that the wording ofthat Principle is sufficient to permit 
the Commission to amend this award pursuant to the first 
Arbitrated Safety Net Adjustment in the 1993 State Wage 
Decision. 

That conclusion is consistent with the rationale of the various 
decisions. In the 1993 State Wage Decision the first arbitrated 
safety net adjustment was made available to minimum rates 
awards but not paid rates awards. In the 1994 State Wage 
Decision that adjustment was extended to all awards. But I 
do not find any prohibition in the 1994 State Wage Decision 
or the Statement of Principles which would prohibit the 
Commission from dealing with an application filed in 1993 
for the first arbitrated safety net adjustment to be inserted into 
a minimum rates award. The first $8.00 increase pursuant to 
the 1994 Principles is, after all, the same $8.00 available 
pursuant to the first arbitrated safety net adjustment of the 
1993 State Wage Decision. However the practical issue is 
really that of operative date. 

That is because a wage increase granted pursuant to the 1994 
State Wage Decision is not available prior to the 7th November 
1994. However, the first arbitrated safety net adjustment 
pursuant to the 1993 State Wage Decision could, according to 
that State Wage Case, available from the first pay period on or 
after the 24th December 1993 «1993) 74 WAIG 198 at 200). 

However in this case the issue is rather academic. The 
applicant seeks an operative date for this award variation of 
the I st October 1994. The Commission has the power to award 
that date in the absence of consent from the respondent because 
the application was lodged in the Commission prior to that 
date. Pursuant to s.39 ofthe Act special circumstances would 
need to be shown to warrant the Commission making the 
increase retrospective. However the history of this particular 
application does not reveal special circumstances warranting 
the date sought by the applicant. The application was not 
called on until October 1994. Indeed I see little which can 
differentiate this application from the applications which were 
dealt with previously by the Commission as currently 
constituted in relation to the first S8.oo adjustment pursuant 
to the 1994 State Wage Decision in four other state government 
awards to which this union is a party (ALHMWU v. Dept of 
Conservation and Land Management and Others, Nos. 1604, 

1605, 1615 and 1623 of 1993, 27/1/1995, unreported). I adopt 
the reasoning in those matters to conclude that the award ought 
be varied. Consistent with that reasoning I find that special 
circumstances exist such that the award ought be varied from 
the first pay period on or after the 7th November 1994. I 
therefore find that there is no difference in substance between 
amending this award by $8.00 per week pursuant to either the 
first arbitrated safety net adjustment or the first $8.00 
adjustment pursuant to the 1994 State Wage Decision. 

Accordingly, and again consistent with my reasoning in the 
earlier matters, the award will be amended and the absorption 
clause required pursuant to the 1994 Statement of Principles 
will be inserted in the wages clause. 

It should not be assumed that the special circumstances found 
by the Commission to exist in this application and the previous 
applications referred to will continue to be found in future 
applications which come before the Commission. 

Order accordingly. 
Appearances: Ms S. Jackson on behalf of the applicant. 
Ms D. Shea on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch 

and 

Hon Minister for Community Welfare 

(No. 1564 of 1993) 

Community Welfare Department Hostels Award 1983 

COMMISSIONER A.R. BEECH 

23 February 1995 
Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant 
and Ms D. Shea on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders-

THAT the Community Welfare Department Hostels 
Award 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on or 
after the 7th November 1994. 

(Sgd.) A. R. BEECH, 
[L.s.] Commissioner. 

Schedule. 
\. Clause 21.-Wages: Delete subclause (I) of this clause 

and insert in lieu the following: 
(I) (a) The minimum weekly rates of wage payable to em

ployees covered by this award shall be as follows: 

Base Ari>itrated Minimum 
Rate Safety Net Award 

Wage 
$ $ $ 

Cook-
I st year of employment 397.70 
2nd year of employment 402.00 

8.00 405.70 
8.00 410.00 

3rd year of employment and 
thereafter 406.10 8.00 414.10 
Groundsperson and/or Gardener-
I st year of employment 383.60 
2nd year of employment 385.10 
3rd year of employment and 
thereafter 392.30 

8.00 391.60 
8.00 393.10 

8.00 400.30 
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Base Arbitrated Minimum 
Rate Safety Net Award 

Wage 
$ $ $ 

Domestic Employee-
I st year of employment 369.70 8.00 377.70 
2nd year of employment 374.30 8.00 382.30 
3rd year of employment and 
thereafter 378.40 8.00 386.40 
The classification Domestic Employee includes the 
following designations: 
Kitchen Attendant, Pantry Attendant, Domestic, Yard 
Assistant, Dining Room Attendant, Laundry Employee 
and Machinist. 
(b) The rates of pay in this award include the first $8.00 

per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

COUNTRY HIGH SCHOOL HOSTEL AWARD 1979 
No. R 7A ofl979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 

Division, Western Australian Branch 

and 

Country High School Hostels Authority. 

No. 1565 of 1993. 

COMMISSIONER C.B. PARKS. 

9 March 1995. 
Order. 

HAVING heard Mr M.R. Kirkpatrick and later Mr N. Ellery 
on behalf of the Applicant and Mr B. Kirwan on behalf ofthe 
Respondent, and having been satisfied that the award varia
tion sought is in accordance with the State Wage Case Deci
sion handed down by the Commission in Court Session on 30 
December 1994 the Commission pursuant to the powers con
ferred on it under the Industrial Relations Act, 1979 as 
amended hereby orders--

THAT the Country High School Hostels Award, 1979 
be amended in accordance with the following schedule 
and that such variation such have effect from the begin
ning of the first pay period commencing on or after 6 
January 1995. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 

Schedule. 
Clause 24.-Wages: Delete subclause (1) ofthis clause and 

insert in lieu thereof-
(I) (a) The minimum weekly rates of wage payable to em

ployees covered by this award shal1 be as fol1ows: 
First 
Atbitrated Minimum 

Base Safety Net Total 
Rate Adjustment Rate 

$ $ $ 

Cook 
I st year of employment 397.70 8.00 
2nd year of employment 402.00 8.00 
3rd year of emp loyment 

and thereafter 406.10 8.00 

Groundsperson and/or 
Gardener 

405.70 
410.00 

414.10 

I st year of employment 383.60 8.00 391.60 
2nd year of employment 385.10 8.00 393.10 
3rd year of employment 

and thereafter 392.30 8.00 400.30 

Domestic Employee 
1st year of employment 369.70 8.00 377.70 
2nd year of employment 374.30 8.00 382.30 
3rd year of employment 

and thereafter 378.40 8.00 386.40 

The classification Domestic Employee includes the fol
lowing designations: 
Kitchen Attendant, Cleaner, Yard Assistant, Dining Room 
Attendant, and Laundry Attendant. 

(b) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

DAMPIER SALT AWARD 1990 
No. A 23 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Metals and Engineering 

Workers' Union-Western Australian Branch; Australian 
Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); The Construction, Mining, 

Energy, Timberyards Sawmills and Woodworkers Union of 
Australia-Western Australian Branch 

and 
Dampier Salt Ltd. 
No. 102 of 1995. 

Dampier Salt Award 1990 No. A 23 of 1990. 

COMMISSIONER A.R. BEECH. 
3 April 1995. 

Order. 
HAVING heard Mr M. Llewellyn, Mr N. Hodgson, Mr A 
Lovell and Mr D McIntyre on behalf of the Applicants and 
Mr A. Tietzel on behalf of the Respondent, and by consent, 
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the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1919 hereby orders-

THAT the Dampier Salt Award 1990 be varied in ac
cordance with the following Schedule and that such vari
ation shall have effect from the first pay period on or 
after the 6th day of February 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
I. Clause 34.-Wages Delete subclause (I) of this clause 

and insert in lieu the following: 
( I )( a) Base Wage Rates 

ss per 
week 

En~n- Prod- Miniltlll1l Saf"!)' Gros.. 

W::er Cf'..'!ri. ucrion % Weekly Net Aclju.'it- Weekly 
Clwif- Ba.'IC wr men! wage 

Levcl ication ication Trade $ $ 
SWI T4 115 557.60 8.00 565.60 
SW2 n 110 533.30 8.00 54130 
SW3 T2 P6 105 509.10 8.00 517.10 
SW" TI PS 100 484.80 8.00 492.80 
SW5 P4 96 465.40 8.00 473.40 
SW6 P3 92 446.00 8.00 454.00 
SW7 P2 88 426.60 8.00 434.60 
SWS PI 82 397.60 ROO 405.60 

(b) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

DENTAL TECHNICIANS' AND ATTENDANT! 
RECEPTIONISTS AWARD, 1982 

No. 29 0'1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1919. 

W.A. Dental Technicians' and Employees' Union of 
Workers 

and 
Devenish Dental Laboratories and Others. 

No. 382 of 1994. 
COMMISSIONER C.B. PARKS. 

21 March 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondents, and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Co~
mission in Court Session on 30 December 1994, the CommIs
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1919 as amended, by consent hereby orders-

THAT the Dental Technicians' and AttendantlRecep
tionists Award, 1982 be amended in accordance with the 
following schedule and that such variation such have ef
fect from the beginning of the first pay period commenc
ing on or after 1 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
Clause 1.-Wages: Delete this clause and insert in lieu 

thereof-
1.-WAGES 

The following shall be the minimum fortnightly rates of 
wages payable to employees covered by this Award. 

1st 
Arbitrated Salary Per 
Safety Net Fortnight 

Rale Per Adjustment Total Min 
Fortnight Per Fortnight Rale 

(I) Dental Technicians 
(a) Dental Technician 827.70 
(b) SeniorDentalTechnician 844.70 
(c) AdvancedDentalTechnician 906.30 
(d) Senior Advanced Dental 

Technician 
(2) Labomtory Assistants 

(a) Labomtory Assistants 
(b) Junior Labomtory 

Assistants-
Percent of adult mle 

923.30 

652.80 

Under 16 years of age 48"10 
16 to 17 years of age 58"10 
17 to 18 years of age 69% 
1810 19 years of age 82% 
19 10 20 years of age 93% 
20 to 2 I years of age 99% 

16 
16 
16 

16 

16 

(3) Apprentices-percent of Dental Technicians (I )(a) mte. 
(a) Fouryearlen.

ISlyear 
2nd year 
3rdyear 
4th year 

(b) Three and a half year ten.
I sI six months 
Nexlyear 
Next Following year 
Final year 

(c) Thrceyearlen.-
1st year 
2nd year 
3rdyear 

(4) Assistants, Attendants and 
AttendantiReceptionislS. 
(a) Dental Attendants and/or 

Receptionists 
(b) Dental Assistants 
(c) Senior Dental Attendant 

and/or Receptionist 
(d) Senior Dental Assistant 
(e) Junior Dental Assistants. 

Attendants and Attendant! 
Receptionists percent of 
relevant adull mte. 

42% 
55% 
75% 
88"10 

42% 
55% 
75% 
88"10 

55% 
75% 
88"/. 

652.80 
667.20 

669.80 
684.20 

Under 16 years ofage 48% 
161017 years ofage 58"10 
17 10 18 years of age 69% 
1810 19 years of age 82% 
1910 20 years ofage 93% 
20 to 2 I years of age 99% 

16 
16 

16 
16 

843.70 
860.70 
922.30 

939.30 

668.80 

668.80 
683.20 

685.80 
700.20 

(5) Casual employees shall receive 20 percent in addition to 
the rates prescribed in this clause for the work performed. 

(6) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. The first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since I November 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, except those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 
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EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia--Western Australian 

Branch 
and 

BelI Basic Industries Ltd and Others. 
No. 1240 of 1994. 

Earthmoving and Construction Award 
No. 10 of 1963. 

SENIOR COMMISSIONER G.G. HALLlWELL. 
22 March 1995. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. Jensen on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Earthmoving and Construction Award be 
varied in accordance with the folIowing Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 22nd 
March,1995. 

[L.S] 
(Sgd.) G.G. HALLlWELL, 

Senior Commissioner. 

Schedule. 
1. Clause 27.-Wages: 

(A) Delete Part I (a) to (j) of this clause and replace with 
the following: 
PART 1 

(a) Engine Driver operating winch 
from pile driving rig net on 
pile driving 344.60 

(b) All stationary steam engine drivers 
whose work requires first or second 
class certificate 352.90 

(c) All other stationary steam engine 
drivers whose work requires third 
class certificate 339.70 

(d) Drivers of Internal Combustion Engine&-
(i) if under 250 b.h.p. 348.50 

(ii) if250 b.h.p. or over 355.70 
(e) Locomotive fireman 339.20 
(t) Boiler Attendant-

(i) attending one boiler 331.30 
(ii) attending two boilers 337.40 

(g) Driver of steam crane 346.10 
(h) 'Scotch Derrick power crane 365.30 
(i) Compressor driver over 30 h.p. 333.70 
(j) Driver ofWayne Road Sweeper 357.60 

(B) Delete the amount of 355.10 in Group I, Part 2 Me
chanical Equipment of this clause and replace with 
363.10. 

(C) Delete the amount of 360.60 in Group 2, Part 2 Me
chanical Equipment of this clause and replace with 
368.60. 

(D) Delete the amount of373.70 in Group 3, Part 2 Me
chanical Equipment of this clause and replace with 
381.70. 

(E) Delete the amount of382.70 in Group 4, Part 2 Me
chanical Equipment of this clause and replace with 
390.70. 

(F) Delete the amount of387.oo in Group 5, Part 2 Me
chanical Equipment of this clause and replace with 
395.00. 

(G) 

(H) 

(I) 

Delete the amount of393.90 in Group 6, Part 2 Me-
chanical Equipment of this clause and replace with 
401.90. 
Delete classification (i) to (ix) in Part 2A-Mobile 
Crane Drivers of this clause and replace with the 
following: 

(i) Up to 8 tonnes 386.70 
(ii) In excess of 8 tonnes and not 

exceeding 15 tonnes 392.20 
(Hi) In excess of 15 tonnes and not 

exceeding 40 tonnes 398.20 
(iv) In excess of 40 tonnes and not 

exceeding 80 tonnes 403.20 
(v) In excess of 80 tonnes and not 

exceeding 100 tonnes 407.40 
(vi) In excess of 100 tonnes and not 

exceeding 140 tonnes 413.40 
(vii) In excess of 140 tonnes and not 

exceeding 180 tonnes 421.60 
(viii) In excess of 180 tonnes and not 

exceeding 220 tonnes 431.40 
(ix) In excess of220 tonnes 445.30 

At the end of this clause add a new paragraph as 
follows: 

The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjustment pay
able under the December 1994 State Wage Case de
cision. This first $8.00 per week arbitrated safety 
net adjustment may be offset to the extent of any 
wage increase as a result of agreements reached at 
enterprise level since I November 1991. Increases 
made under previous State Wage Principles or un
der the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not 
to be used to offset arbitrated safety adjustments. 

2. Appendix I: 
(A) Delete subclause (3) of this appendix and insert in 

lieu the following: 
(3) (a) Supplementary Payment 

Employees shall be paid an additional 
payment of$52.1 0 which shall be added 
to the base rate specified in subclause 
(2) hereof for the purpose of calculat
ing the actual weekly rate. 

(b) Arbitrated Safety Net Payment 
Employees shall be paid an arbitrated 

safety net payment 0£$8.oo which shall 
be added to the base rate specified in 
subclause (2) hereof. 

The rates of pay in this award include 
the first $8 per week arbitrated safety 
net adjustment payable under the De
cember 1994 State Wage Case decision. 
This first $8 per week arbitrated safety 
net adjustment may be offset to the ex
tent of any wage increase as a result of 
agreements reached at enterprise level 
since I November 1991. Increases 
made under previous State Wage Case 
principles or under the current State
ment of Principles, excepting those re
sulting from enterprise agreements, are 
not to be used to offset arbitrated safety 
adjustments. 

(B) Delete subclause (7) of this appendix and insert in 
lieu the following: 

(7) Overaward Payment 
For the purposes of this clause, overaward 

payment is defined as amount in rates of pay 
which an employee would receive in excess 
of the minimum award wage (ie base rate, ar
bitrated safety net and supplementary pay
ment) as prescribed in this award for the. 
classification in which such employee is en-
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gaged. Provided that this definition shall ex
clude overtime, shift allowances, penalty rates, 
expense related allowances, industry allow
ances, disability allowances, location allow
ances, special rates or allowances, 
responsibility allowances and any other an
cillary payments of a like nature prescribed 
by this award. 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia--Western Australian 

Branch 
and 

Transfield WA Pty Ltd and Others 
No. 1241 of 1994. 

Engine Drivers' (Building and Steel Construction) Award 
No. 20 of 1973. 

SENIOR COMMISSIONER G.G. HALLlWELL. 
10 April 1995. 

Order. 
HAVING heard Ms M. Tome on behalf of the Applicant and 
Mr M. Jensen on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Engine Drivers' (Building and Steel Con
struction) Award No. 20 of 1973 be varied in accord
ance with the following Schedule and that such variation 
shall have effect from the beginning of the first pay pe
riod commencing on and from 22 March 1995. 

(Sgd.) G.G. HALLlWELL, 
[L.S] Senior Commissioner. 

Schedule. 
I. Clause 27.-Wages: 
(A) Delete subclause (3) ofthis clause and insert in lieu the 

following: 
(3) (a) Supplementary Payment 

Employees shall be paid an additional pay
ment of $52.10 which shall be added to the 
base rate specified in subclause (2) hereof for 
the purpose of calculating the actual weekly 
rate. 

The supplementary payment set out in this 
clause represents a payment in lieu of equiva
lent overaward payments 

(b) Arbitrated Safety Net Payment 
Employees shall be paid an arbitrated safety 

net payment of $8.00 which shall be added to 
the base rate specified in subclause (2) hereof 
for the purpose of calculating the actual weekly 
rate. 

The rates of pay in this award include the 
first $8.00 per week arbitrated safety net ad
justment payable under the December 1994 
State Wage Case decision. This first $8.00 
per week arbitrated safety net adjustment may 
be offset to the extent of any wage increase as 
a result of agreements reached at enterprise 
level since 1 November 1991. Increases made 
under previous State Wage Case Principles or 

under the current Statement of Principles. ex
cepting those resulting from enterprise agree
ments, are not to be used to offset arbitrated 
safety adjustments. 

(B) Delete subclauses (6) and (7) ofthis clause and insert in 
lieu the following: 

(6) Actual Weekly Rate 
The actual weekly rate shall be calculated by mul

tiplying the sum of the appropriate amounts pre
scribed in subclause (2), subclause (3)(a) and 
subclause (5) hereof by 52 on 50.4. This subtotal 
shall be rounded to the nearest ten cents and then 
have added to it the Arbitrated Safety Net Payment 
prescribed in subclause (3)(b) and the Special Al
lowance prescribed in subclause (4) hereof. 

(7) Overaward Payment 
For the purposes of this clause, overaward pay

ment is defined as the amount in rates of pay which 
an employee would receive in excess of the mini
mum award wage (ie base rate, arbitrated safety net 
and supplementary payment) as prescribed in this 
award for the classification in which such employee 
is engaged. Provided that this definition shall ex
clude overtime, shift allowances, penalty rates, ex
pense related allowances, industry allowances, 
disability allowances, location allowances. special 
rates or allowances, responsibility allowances and 
any other ancillary payments of a like nature pre
scribed by this award. 

ENGINE DRIVERS' (GENERAL) AWARD 
No. R 21A of 1977 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Construction, Mining, Energy, 

Timberyards, Sawmills and Woodworkers 
Union of Australia--Western 

Australian Branch 
and 

Coca Cola Bottlers (Perth) Pty 
Ltd and Others . 

(No. 84 of 1995) 
Engine Drivers' (General) Award 

No. R 21A of 1977 
SENIOR COMMISSIONER G.G. HALLlWELL 

22 March 1995 
Order. 

HAVING heard Ms D. MacTiernan on behalf of the 
Applicant and Mr M. Jensen on behalf of the Respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders--

THAT the Engine Drivers' (General) Award be varied 
in accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first 
pay period commencing on or after the 27th day of Janu
ary,I995. 

[L.S.] 
(Sgd.) G. G. HALLlWELL, 

Senior Commissioner. 

Schedule. 
I. Clause 2.-Arrangement: Delete Clause 19A.-8upp1e

mentary Payments. 
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2. Clause 19.-Wages: Delete this clause and insert in lieu $ $ 

the following: (iv) liftin~ capacity 
over 0 tonnes 

19.-WAGES but not 
exceeding 40 

(I) Classification: Wage SupplementlllySafety TO!aI tonnes 360.20 23.10 8.00 391.30 
PerWeek Payments Net (v) lifting capacity 

PerWeek AdjustInent over 40 tonnes 
$ $ S S but not 

(a) Tutbine Driver 345.30 16.80 8.00 370.10 exceeding 80 
(b) Steam Engine Drivers: tonnes 366.30 26.00 8.00 400.30 

(i) whose work (vi) lifting capacity 
requires in excess of 
1st or 2nd 80 tonnes 373.90 28.00 8.00 409.90 
class (k) Excavator Driver: 
certificate 341.30 16.80 S.OO 366.10 

(i) up to .sm3 19.90 8.00 377.90 
(ii) whose work 350.00 

requires (ii) over .5m3 

a 3rd class and up to 
certificate 333.10 10.80 8.00 351.90 and in~uding 

353.30 21.50 8.00 382.80 (c) Internal Combustion 2.25m 

Engine Drivers: (iii) over2.25m3 364.00 24.80 8.00 396.80 
(i) 180kWbmke (I) Tmctors--while using power opemted attachments: 

power or (i) Up to 35 kW 
over 344.20 16.80 8.00 369.00 bmkepower 337.70 12.20 8.00 357.90 

(ii) 35 kWbmke (ii) over 35 kW bmke 
power or over power to 
but under 70 kW bmke 
180kW power 344.20 16.80 8.00 369.00 
bmkepower 337.90 15.40 8.00 361.30 

(iii) over 70 kW bmke 
(iii) under 35 kW power to 

bmkepower 330.80 10.80 8.00 349.60 110 kW bmke 
(d) Electric Motor power 350.00 19.90 8.00 377.90 

Attendant: 
(i) on motors (iv) over 11 0 kW bmke 

over ISO kW power 353.30 21.50 8.00 382.80 
power 339.60 16.80 8.00 364.40 (m) Loader. front end or 

(ii) on motors overhead-Appropriate 
70 kW power Tmctor Margin 
to 180kW (n) Gmder self propelled 
power (i) over 70 kW bmke inclusive 329.10 9.30 8.00 346.40 power 364.00 24.80 8.00 396.80 

(iii) on motors (ii) 35 to 70 kW under 70 kW bmkepower 
power 318.40 6.40 8.00 332.80 inclusive 353.30 21.50 8.00 382.80 

Where an employee attends two or more motors he/she shall (iii) under 35 kW 
be paid at a rate calculated on the aggregate kW power of bmkepower 350.00 19.90 8.00 377.90 

such motors. (2) Additions to Weekly Wage Rates: 
NOTE: kW power shall be that shown on the maker's name- An Engine Driver, Electric Motor Attendant or Fireperson 

plate. engaged as hereinafter specified shall have his/her wage 
(I) Classification: Wage Supplementllly Safety TO!aI increased as follows: 

PerWeek Payments Net Per Week 
Per Week AdjustInent $ 

$ $ $ $ 
(i) Attending to refrigerating (e) Greaser or 

Oiler 318.40 6.40· 8.00 332.80 and/or air compressor or 
(f) Fireperson: compressors 17.90 

(i) attending (ii) Attending to an electric 
one boiler 327.40 7.60 8.00 343.00 generator or dynamo 

(ii) attending exceeding 10 kW capacity 17.90 
!wo or 
more (iii) Attending to switchboard 
boilers 333.20 10.80 8.00 352.00 where the generating 

(g) Trimmer 306.90 4.40 8.00 319.30 capacity is 3S0 kW or over S.70 
(h) Scotch Derrick (iv) An Engine Driver who attends Cmne Driver 347.40 16.80 8.00 372.20 
(i) Overhead electric a boiler or boilers 17.90 

cmne driver who Employees employed on boiler cleaning inside the boiler of 
requires a flues of combustion chamber shall be paid an additional rate certificate 
under the of 89 cents per hour whilst so engaged. 
Inspection (3) Industry Allowances: of Machinery 
Act 334.40 12.30 8.00 354.70 (a) In addition to the rates prescribed in this clause an 

(j) MobileCmne amount 0£$IS.60 per week shall be paid to employ-
Driver: ees engaged under this award in rock quarries, lime-

(i) lifting stone quarries and sand pits to compensate for dust 
capacity up and climatic conditions when working in the open to and 
including and for deficiencies in general amenities and facili-
Stonnes 339.60 13.80 8.00 361.40 ties. Provided that employees in the limestone quar-

(ii) lifting ries of Cockburn Cement Limited shall be paid an 
capacity amount of 37 cents per hour in lieu of the $IS.60 
over 5 tonnes per week referred to in this subclause. but not 
exceeding 10 
tonnes 344.10 16.80 8.00 368.90 

(b) (i) Inaddition to the rates prescribed in this clause 
a driver of an overhead electric crane, mobile 

(iii) lifting capacity crane, front end loader or tractor, employed 
over 10 tonnes by Cockburn Cement Limited shall, subject but not 
exceeding 20 to as hereinafter provided, be paid an allow-
tonnes 349.90 19.90 8.00 377..80 ance of IS cents per hour. 
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(ii) The allowance prescribed in this paragraph is 
to compensate for the extra duties, including 
servicing and re-fuelling of machines, associ
ated with the work practices of Cock burn Ce
ment Limited and shall be paid for each hour 
worked in a quany, or for each hour worked 
elsewhere on shifts other than day shift Mon
day to Friday. 

(4) The amount payable to any employee pursuant to the 
provisions of the supplementary payments: 

(a) shall be for all purposes ofthe award; 
(b) shall be reduced by the amount of any payment be

ing made to that employee in addition to the said 
rates otherwise than pursuant to the provisions of 
this clause whether such payment is being made by 
virtue of any order, industrial agreement or other 
agreement or arrangement. 

(5) The rate prescribed in this Award for any classification 
is not amended by this clause and shall not, for the purpose of 
any other award, order, industrial agreement or other 
agreement, be deemed to have been so amended. 

(6) The rates of pay in this Award include the first $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since I November 1991. Increases made under 
previous State Wage Case Principles or under the current 
Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety 
adjustments. 

3. Clause 19 A.-8upplementary Payments: Delete this 
clause. 

ENGINE DRIVERS (GOVERNMENT) AWARD 1983 
No. A 5 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia--Western Australian 

Branch 

and 

The Board of Mangement, Fremantle Hospital. 

No. 1077 of 1994. 

Engine Drivers (Government) Award 1983 
No. A 5 of 1983 

SENIOR COMMISSIONER G.G. HALLfWELL. 

5 April 1995. 

Order. 
HAVING heard Ms D. MacTiernan on behalf of the Appli
cant and Ms T. Alien on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders-

THAT the Engine Drivers (Government) Award 1983 
be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 15th 
March, 1995. 

[L.S] 
(Sgd.) G.G. HALLlWELL, 

Senior Commissioner. 

Schedule. 
Clause 24.-Wages: Delete the preamble and subclauses (I) and (2)(a) ofthis clause and insert in lieu the following: 
The rates of pay in this award include the first $8.00 per week arbitrated safety net adjustment payable under the December 1994 

State Wage Decision. This first $8.00 per week arbitrated safety net adjustment may be offset to the extent of any wage increase 
as a result of agreements reached at the enterprise level since I November 1991. Increases made under previous State Wage 
Principles, or under current statement of Principles excepting those resulting from enterprise agreements, are not to be used to 
offset arbitrated safety net adjustments. 

(I) The total rates of wages payable to employees covered by the Award shall be as follows: 

Classification 
(a) Operators of equipment 

as specified 
(i) Duel Fuel engine 
drivers, Metro. Water 
Authority Subiaco 
Treatment Works 
(includes attention to 
pump and sludge heating 
equipment as directed) 
(ii) Winch Driver 
(iii)Pumpers, 
country Pumping 
Stations 

(b) Mobile Crane Operator 
(classified according 
to lifting capacity of 
the crane) 
(i) Up to 5 tonnes 
(ii) Over 5 tonnes 
and up to 10 tonnes 
(iii) Over 10 tonnes 
and up to 20 tonnes 
(iv) Over 20 tonnes 
and up to 40 tonnes 

On $8.00 After I $8.00 After 2 $8.00 
Commence- Arbitrated year of Arbitrated years of Arbitrated 

ment Safety Net TOTAL Service Safety Net TOTAL Service Safety Net TOTAL 
$ $ $ $ $ $ $ $ $ 

383.76 
367.36 

388.58 

376.48 

380.79 

385.71 

391.24 

8.00 
8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

391.76 387.55 
375.36 371.15 

396.58 392.17 

384.48 380.Z8 

388.79 384.58 

393.71 389.50 

399.24 394.83 

8.00 
8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

395.55 391.04 
379.15 374.74 

400.17 396.06 

388.28 383.97 

392.58 388.17 

397.50 393.19 

402.83 398.73 

8.00 
8.00 

8.00 

8.00 

8.00 

8.00 

8.00 

399.04 
382.74 

404.06 

391.97 

396.17 

401.19 

406.73 
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$ $ $ $ $ $ $ $ $ 

(v) Over 40 tonnes 
and up to SO tonnes 399.75 8.00 407.75 403.13 8.00 

8.00 
41 \.13 406.82 8.00 

8.00 
414.82 
419.33 (vi) Over 80 tonnes 403.85 8.00 411.85 407.64 415.64 411.33 

(vii) Mobile Crane 
Driver (North West 
Ports) 383.86 8.00 391.86 387.45 8.00 

8.00 
395.45 391.04 8.00 

8.00 
399.04 
387.05 (c) Firepersons as defined 370.54 8.00 378.54 374.33 382.33 379.05 

(2) Hospital Plant Operators 
(a) The weekly rates payable to employees defined as such shall be

Hospital Plant 
Operator Level I 378.74 8.00 386.74 
Hospital Plant 
Operator Level 2 396.57 8.00 404.57 
Hospital Plant 
Operator Level 3 414.41 8.00 422.41 
Hospital Plant 
Operator Level 4 445.57 8.00 453.57 

HOSPITAL SALARIED OFFICERS (CEREBRAL 
PALSy) AWARD 1978 

No. R 37 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of West em Australia 
(Union of Workers) 

and 
Cerebral Palsy Association. 

No. 369 of 1994. 
COMMISSIONER C.B. PARKS. 

21 March 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent, and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended, by consent hereby orders--

THAT the Hospital Salaried Officers (Cerebral Palsy) 
Award 1978 be amended in accordance with the follow
ing schedule and that such variation such have effect from 
the beginning ofthe first pay period commencing on or 
after 7 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
I. Schedule B.-Minimum Salaries: Delete this schedule 

and insert in lieu thereof-
SCHEDULEB 

MINIMUM SALARIES 
(I) The minimum rates of salaries to be paid to employees 

covered by this award shall be set out hereunder. 
(2) Minimum Salaries: 

LEVEL 
Level I I st year of service 

2nd year of service 
3rd year of service 

Salary 
P/Annum 

19,232 
19,622 
20.021 

1st 
Arbitrated 
Safety Net 
Adjustment 
P/Annum 

417 
417 
417 

Salary 
P/Annum 
Total Min 

Rate 
19,649 
20,039 
20,438 

LEVEL 
Level 2 I st year of service 

2nd year of service 
3rd year of service 
4th year of service 

Level 3 

Level 4 

LevelS 

Level 6 

Level 7 

levelS 

Level 9 

Level 10 

Level 11 

Level 12 
Level 13 

Level 14 
Level 15 

AI 
2 
3 
4 
5 
6 
7 
8 
9 

Salary 
P/Annum 

20,343 
20,997 
21,647 
22,295 
22,946 
23,597 
24,346 
24,864 
25,629 
26,533 
27,236 
27,975 
29.154 
29,771 
30,696 
31,647 
32,998 
33,702 
34,669 
35,664 
36,688 
38,660 
40,124 
42,204 
43,317 
44,727 
46,188 
48,323 
50,073 
52,253 
54,428 
56,580 
58,756 
62,415 
65,065 
67,720 
70,719 
73,901 

1st 
Arbitrated Salary 
Safety Net P/Annum 
Adjustment Total Min 

P/Annum Rate 
417 20,760 
417 21,414 
417 22,064 
417 22,712 
417 23,363 
417 24.014 
417 24.763 
417 25.281 
417 26,046 
417 26.950 
417 27.653 
417 28,392 
417 29.571 
417 30.188 
417 31.113 
417 32.064 
417 33.415 
417 34,119 
417 35.086 
417 36.081 
417 37.105 
417 39.077 
417 40,541 
417 42.621 
417 43.734 
417 45,144 
417 46,605 
417 48.740 
417 50,490 
417 52.670 
417 54,845 
417 56,997 
417 59,173 
417 62,832 
417 . 65,482 
417 68,137 
417 71,136 
417 74,318 

(a) An employee, who is 21 years of age or older on 
appointment to a classification equivalent to Level 
I, may be appoin!ed to the minimum rate of pay based 
on years of servIce, not on age. 

(b) Annual increments shall be subject to the employ
ee's satisfactory performance over the preceding 
twelve months. 

(c) Any dispute in relation to the payment of an annual 
increment shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(d) Employees who are appointed to Level I, Level 2. 
or Level 3, and are under 21 years of age, salaries 
shall be calculated using the following percentages 
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ofthe first year of service rate for the Level the em
ployee is appointed to: 

Under 17 years of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

(3) Salaries-Specified Callings and Other Professionals 
Employees who are employed in the calling of Medical Sci

entist, Scientific Officer, Dietitian, Occupational Therapist, 
Physiotherapist, Social Worker, Speech Pathologist, or any 
other professional calling as agreed between the Union and 
employer, shall be entitled to Annual Salaries as follows: 
. I_ 

Arbitrated Salary 
Safety Net PI Annum 

Salary Adjustment Total Min 
LEVEL PI Annum PI Annum Rate 
Level 5/10 26,533 417 26,950 

27,975 417 28,392 
29,771. 417 30,188 
31,647 417 32,064 
34,669 417 35,086 
36,688 417 37,105 

Level 11/12 38,660 417 39,077 
40,124 417 40,541 
42,204 417 42,621 

Level 13114 43,317 417 43,734 
44,727 417 45,144 
46,188 417 46,605 

Level 15 48,323 417 48,740 
50,073 417 50,490 

AI 52,253 417 52,670 
2 54,428 417 54,845 
3 56,580 417 56,997 
4 58,756 417 59,173 
5 62,415 417 62,832 
6 65,065 417 65,482 
7 67,720 417 68.137 
8 70,719 417 71,136 
9 73,901 417 74,318 

(a) Subject to paragraph (c) of this sUbclause, on ap
pointment or promotion to the Level 5/10 under this 
clause: 

(i) Employees, who have completed an approved 
three academic year tertiary qualification, rel
evant to their calling, shall commence at the 
first year increment. 

(ii) Employees, who have completed an approved 
four academic year tertiary qualification, rel
evant to their caIling, shall commence at the 
second year increment. 

(iii) Employees, who have completed an approved 
Masters or PhD Degree, relevant to their call
ing, shall commence on the third year incre
ment. 

Provided that employees who attain a higher ter
tiary level qualification after appointment shall not 
be entitled to any advanced progression through the 
range. 

(b) The employer and union shall be responsible for 
determining the relevant acceptable qualifications for 
appointment for the callings covered by this Clause 
and shall maintain a manual setting out such qualifi
cations. 

(c) The employer, in allocating levels pursuant to 
subclause (2) of this clause may determine a com
mencing salary above level 5/10 for a particular call
ing/s. 

(d) Annual increments shall be subject to the employ
ee's satisfactory performance over the preceding 
twelve months. 

(e) Any dispute in relation to the payment of an annual 
increment shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(4) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. The first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 

any wage increase as a result of agreements reached at enter
prise level since I November 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, except those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

HOSPITAL SALARIED OFFICERS (DENTAL 
THERAPISTS) AWARD, 1980 

No.1U7 of 1977. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of West em Australia 
(Union of Workers) 

and 
J. Amold and Others. 

No. 381 of 1994. 

COMMISSIONER C.S. PARKS. 
21 March 1995. 

Order. 
HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondents, and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended, by consent hereby orders--

THAT the Hospital Salaried Officers (Dental Thera
pists) Award, 1980 be amended in accordance with the 
following schedule and that such variation such have ef
fect from the beginning ofthe first pay period commenc
ing on or after 7 November 1994. 

(Sgd.) C.S. PARKS, 
[L.S] Commissioner. 

Schedule. 
Clause 8.--8alaries: Delete this clause and insert in lieu 

thereof-
8.--8ALARIES 

(I) The following shall be the minimum rates of salary pay
able to Dental Therapists covered by this Award. 

I st six months of employment 

1st 
Arbitrated 
Safety Net 

Salary Adjustment 
PI Annum PI Annum 

Salary 
PIAnnum 
Total Min 

Rate 

after qualification 21,400 417 21,817 
2nd six months of employment 
after qualification 22,518 417 22,935 
2nd year of employment after 
qualification 23,232 417 23,649 
3rd year of employment after 
qualification 23,980 417 24,397 
4th year of employment after 
qualification 24,723 417 25,140 
5th year of employment after 
qualification 25,490 417 25,907 
6th year of employment after 
qualification 26,287 417 26.704 
7th year of employment after 
qualification 27,089 417 27.506 

(2) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. The first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter-
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prise level since I November 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, except those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

HOSPITAL SALARIED OFFICERS (GOOD 
SAMARITAN INDUSTRIES) AWARD 1990 

No. AS of19S9. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Good Samaritan Industries. 

No. 370 of 1994. 

COMMISSIONER C.B. PARKS. 
21 March 1995. 

Order. 
HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent, and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended, by consent hereby orders--

THAT the Hospital Salaried Officers (Good Samaritan 
Industries) Award 1990 be amended in accordance with 
the following schedule and that such variation such have 
effect from the beginning of the first pay period com
mencing on or after 7 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
I. Clause 2.-Arrangement: Delete the title "Schedule C

Salaries" from this clause and insert in lieu thereof-
Schedule C-Minimum Salaries 

2. Schedule C-8alaries: Delete this schedule and insert in 
lieu thereof-

SCHEDULEC 
MINIMUM SALARIES 

Subject to the provisions of Clause 31.-8alaries and Clas
sifications and of Clause 26.-Aged and Infirm Employees 
and to the provisions of this Schedule, the minimum annual 
salaries for employees bound by this Award are set out here
inafter. 

(I) CLERICAL OFFICER (CLASS I) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates 1st year 

2nd year 
3rdyear 
4th year 

(2) CLERICAL OFFICER (CLASS 2) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 

Salary 
P/Annum 

10.614 
12,036 
13.906 
15.814 
17.776 
19.542 
20.098 
20.842 
21.491 

10.845 
12,540 
14,504 
16.660 
18.610 

1st 
Arbitrated 
Safety Net 
Adjustment 
P/Annum 

226 
257 
297 
337 
379 
417 
417 
417 
417 

222 
257 
297 
341 
381 

Salary 
P/Annum 
TotalMin 

Rate 

10.840 
12.293 
14.203 
16.151 
18,155 
19.959 
20.515 
21.259 
21.908 

11.067 
12.797 
14.801 
17,001 
18.991 

Adult Rates I st year 
2nd year 
3rdyear 
4th year 
5th year 
6th year 
7th year 

(3) CLASSIFIED OFFICERS 
CLASSIFICATION 
Grade I 1st year 

Thereafter 
Grade 2 1st year 

Thereafter 
Grade 3 1st year 

Thereafter 
Grade 4 1st year 

Thereafter 
Grade 5 1st year 

Thereafter 
Grade 6 1st year 

Thereafter 
Grade 7 1st year 

2nd year 
Thereafter 

Grade 8 1st year 
Thereafter 

Grade 9 1st year 
Thereafter 

(4) TECHNICAL ASSISTANTS 
Grade 1 
16 years 
17 years 
18 years 
19 years 
20 years 
Adult Rates I st year 

2nd year 
3rdyear 
4th year 

Grade 2 
1st year 
2nd year 
3rd year 
Grade 3 

Salary 
P/Annum 
20.365 
21,018 
21,669 
22.316 
22.967 
23,618 
24.367 

24.886 
25.651 
26,400 
27,151 

27.981 
28,852 
29,770 
30,714 
31,645 
32,586 
33,572 
34,577 
35,537 
36.576 
37.563 
38,572 
39.562 
40.625 
41,683 

10,177 
12,228 
14,169 
16,337 
18.343 
20,032 
20,687 
21.363 
21,999 

21.999 
22,409 
22,802 

I st year 22.802 
2nd year 23.255 
3rd year 23,905 
I st year 26,533 
2nd year 27.975 
3rd year 29,771 
4th year 31,647 
5th year 34,669 
6th year 36,688 

(5) PROFESSIONAL OFFICERS 

1st 
Arbitrated 
Safety Net 
Adjustment 
P/Annum 

417 
417 
417 
417 
417 
417 
417 

417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 

212 
255 
295 
340 
382 
417 
417 
417 
417 

417 
417 
417 

417 
417 
417 
417 
417 
417 
417 
417 
417 

Salary 
P/Annum 

Total Min 
Rate 

20.782 
21,435 
22.086 
22.733 
23.384 
24.035 
24.784 

25.303 
26.068 
26.817 
27.568 
28.398 
29.269 
30.187 
31.131 
32.062 
33.003 
33.989 
34.994 
35.954 
36.993 
37.980 
38.989 
39.979 
41.042 
42.100 

10.389 
12.483 
14.464 
16.677 
18.725 
20.449 
21.104 
21.780 
22.4 16 

22.416 
22.826 
23.219 

23.219 
23.672 
24.322 
26.950 
28,392 
30.188 
32.064 
35.086 
37.105 

(a) Employees who possess a relevant tertiary level 
qualification or equivalent, as agreed between the 
Association and the employer, and who are employed 
in the calling of Occupational Therapist or any other 
professional calling as agreed between the Associa
tion and employer, shall be entitled to minimum an
nual salaries as follows--

1st 
Arbitrated Salary 
Safety Net PI Annum 

Salary Adjustment Total Min 
P/Annum P/Annum Rate 

Level 315 26,533 417 26.950 
27,975 417 28.392 
29.771 417 30.188 
31.647 417 32.064 
34.669 417 35.086 
36.688 417 37.105 

Level 6 38.660 417 39.077 
40.124 417 40.541 
42.204 417 42.621 

(b) The following shall apply to employees appointed 
in accordance with this subclause--

(i) Employees who have completed an approved 
three academic year tertiary qualification rel
evant to their calling shall commence at the 
first year increment. 

(ii) Employees who have completed an approved 
four academic year tertiary qualification rel-
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evant to their calling shall commence at the 
second year increment. 

(iii) Employees who have completed an approved 
Masters or PhD degree relevant to their call
ing shall commence at the third year incre
ment. 

Provided that employees who attain a higher tertiary 
level qualification after appointment shall not be en
titled to any advanced progression through the range. 

(c) The employer shall be responsible for detennining 
the relevant acceptable qualifications for appoint
ment in the callings covered by this clause. In the 
event of dispute, the matter may be referred to a 
Board of Reference, as constituted under section 48 
of the Industrial Relations Act, 1979. 

(6) Proceeding through the classification by annual incre
ments shall be subject to the employees' satisfactory perfonn
ance over the preceding 12 months. 

(7) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. The first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since I November 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, except those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

HOSPTlAL SALARIED OFFICERS 
(NURSING HOMES) AWARD 1976 
No. R18 of 1974 & No. R19 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Bassendean Nursing Home and Others. 

No. 371 of 1994. 

COMMISSIONER c.B. PARKS. 
24 February 1995. 

Reason for Decision. 

(Given extemporaneously at the conclusion of the 
submissions, as added to by the Commissioner.) . 

THE COMMISSIONER: By this application the union seeks 
to vary Schedule C-Minimum Salaries, ofthe Hospital Sala
ried Officers (Nursing Homes) Award 1976, to include the 
first arbitrated safety net adjustment made available by the 
State Wage Case Decisions of December 1994 and January 
1995. The respondents represented before the Commission 
consented to the Award being varied to reflect the claimed 
safety net adjustment of $4 I 7.00 per annum. The date from 
which the Commission should order the operation ofthe vari
ation ie the beginning of the first pay period commencing on 
or after 7 November 1994, was agreed between the union and 
the majority of the respondents represented. The remainder 
ofthe respondents objected to any retrospective operation. 

Mr D.A. Dorricott appeared before the Commission and 
announced his wish to be heard on behalf ofthe members ofa 
body he described as the 'National Association of Nursing 
Homes', firstly to consent to the award variation claimed, but 
secondly, to convince the Commission that such ought not be 
ordered to operate retrospectively for the members of that body 
as is claimed by the Union. Mr Dorricott sought to be so 
heard on behalf of the aforementioned body in the beliefthat 
such body had a status before this Commission which entitles 
it to be heard in its own right on behalf ofthose that constitute 
its membership. 

Lodged upon the file of the Commission regarding the 
present application are two Warrants to Appear as Agent which 
authorise a Keith Glew, "or such others officer(s) as nomi
nated by National Association of Nursing Homes and Private 
Hospitals (lnc)," to act and appear for the 'Craigwood Nurs
ing Home', and the 'Embleton Hospital', being the entities 
that executed those Warrants. The Warrants were filed in the 
Registry ofthe Commission on 27 January 1995. Also on the 
aforementioned file is a facsimile transmission, dated 2 Feb
ruary 1995, upon which appears the banner 'National Asso
ciation of Nursing Homes & Private Hospitals Inc. Western 
Australian Branch', signed by Keith Glew who is therein cited 
as the Executive Officer of that body. 

Mr Dorricott has told the Commission that he attended the 
Commission in place ofMr Glew because Mr Glew is no longer 
employed by the body he, Mr Dorricott, sought to represent 
in the matter before the Commission. 

The applicant union infonned the Commission of discus
sions it has had with the 'Nursing Homes Association' re
garding the present application. It did so in a way which 
indicates that the union has readily treated with that body on 
the basis it had represented the interests of its members af
fected by the Award, and therefore the present application. 

No party objected to Mr Dorricott appearing before the 
Commission and acting for those that he wished to represent. 

Notwithstanding the various titles which have been referred 
to (supra), the Commission is satisfied that they are intended 
to describe a single body and therefore, for the purpose of 
these reasons that body is hereinafter referred to by the de
scription given it by Mr Dorricott ie the 'National Associa
tion of Nursing Homes'. 

At the time of hearing the Commission expressed its doubt 
that the National Association of Nursing Homes is an organi
sation registered pursuant to the Industrial Relations Act, 1979, 
or that this body is authorised by a continuing Warrant to 
Appear as Agent, filed pursuant to the Industrial Relations 
Commission Regulations, 1985, to act and appear for its mem
bers en masse. The Commission was however satisfied that 
Mr Dorricott attended the Commission at the behest of the 
National Association of Nursing Homes. 

This, the Commission allowed, could be taken to be the 
appointment of Mr Dorricott to act as an agent, and thereby 
appear before the Commission, for the two entities which, 
according to the tenns of the Warrants to Appear as Agent 
filed on 27 January 1995, expressly delegated to the National 
Association of Nursing Homes the power to appoint an agent 
alternate to Mr Glew. However, the Commission then found 
that the Warrant filed on behalf of the 'Craigwood Nursing 
Home' was no longer valid because it had been superseded. 
A later Warrant to Appear as Agent, executed on 23 February 
1995 and filed on the Registry ofthe Commission the follow
ing day, authorises Mr L.H. Pilgrim to appear and act before 
the Commission on behalf of the 'Craigwood Convalescent 
Home'. At that date Warrants were also filed appointing Mr 
Pilgrim the agent for the 'Craigmont Convalescent Home', 
'Craigville Convalescent Home', and 'Victoria Park "East" 
Nursing Home'. 

A Notice of Answer and Counter Proposal signed by Mr 
Pilgrim and filed in 1994 indicates that he purported to act for 
the 'Craigwood Nursing Home', 'CraigmontNursing Home', 
'Craigville Nursing Home', and 'Victoria Park "East" Nurs
ing Home'. Notwithstanding there has been no express vali
dation of that action by the described entities, as is required 
by regulation, the Commission views that filing as an indica
tion that Mr Pilgrim expected that he would, as a matter of 
course, be fonnally appointed to act for the entities described 
therein. One entity, 'Victoria Park "East" Nursing Home' 
appears by that description in both the purported Answer, and 
the Warrant held by Mr Pilgrim. Although the remaining three 
entities partly titled 'Craigwood', 'Craigmont' and 'Craigville' 
are each fully described by the additional words 'Nursing 
Home' in the purported Answer, and 'Convalescent Home' in 
the filed Warrants held by Mr Pilgrim, there is a significant 
commonality in their individual titles and between each group 
as a whole for the Commission to be satisfied that the three 
entities which have been differently described are each the 
same three entities. Thus it is that the Commission is satisfied 
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that the 'Craigwood Nursing Home' and the 'Craigwood Con
valescent Home' are the same entity, differently described. 

For the foregoing reasons the Commission restricted Mr 
Dorricott to being heard on behalf of the 'Embleton Hospi
tal'. However, the Commission added the proviso that the 
submissions made by Mr Dorricott would subsequently be 
accepted by it as being on behalf of the National Association 
of Nursing Homes, as a body, or the members thereof, should 
the Commission. upon further investigation, establish that the 
body is registered pursuant to the Industrial Relations Act, 
1979, or alternatively. there is filed in the Registry of the Com
mission a continuing Warrant, or Warrants, of a nature which 
authorises Mr Dorricott to act on behalf of the membership, 
or a number of them. 

Subsequent to the hearing, the Registry of the Commission 
confirmed to the Commission that the 'National Association 
of Nursing Homes' is not, by that title or any other title re
ferred to (supra), registered pursuant to the Act, nor is a body 
with any similar title so registered. Additionally, no continu
ing Warrant, or Warrants, have been filed in any such name, 
or that of Mr Glew and accompanied with a delegated power 
to appoint an alternative agent. 

Accordingly the appearance of Mr Dorricott remains lim
ited to one on behalf of the 'Embleton Hospital' alone. 

Before recounting my reasons regarding the matter of op
erative date it is apposite to record that the foregoing issues 
highlight the need for parties to a proceeding to be correctly 
identified. It appears to the Commission that most of those 
referred to (supra) are also not identified by their correct legal 
person and that that same situation exists regarding their cita
tion, and the citation of several others, as respondents to the 
Award according to Schedule B-Respondents, thereof. 

The applicant union has submitted that the first arbitrated 
safety net adjustment should, notwithstanding the objections 
by parties represented by Mr Pilgrim and Mr Dorricott, be 
ordered to operate for all respondents to the Award from the 
beginning of the first pay period commencing on or after 7 No
vember 1994. That the union says is justified because em
ployees not covered by this award, but who work alongside 
those who are covered, have been in receipt of the claimed 
adjustment for a period of time. Further, it is asserted that the 
cost impact upon the objecting parties would be minimal be
cause of the amount of increase involved and the few persons 
employed by each objector likely to be affected by the Award 
amendment. Finally it is said that because the present appli
cation was made in March 1994, the objectors have therefore 
had adequate time to make financial provision to meet the 
increase, including the arrangement of increased Government 
funding. Inferentially it was thus indicated that such funding 
is a relevant consideration. 

The most extensive argument against the retrospectivity of 
operation claimed was that expounded by Mr Pilgrim. Essen
tially it is that s.39 of the Act is that which empowers the 
Commission to determine the operative date of its orders. 
Therein lies the primary directive that an order operate from 
the date it issues, although retrospectivity may be granted if 
the Commission be of the opinion there are special circum
stances which make it fair and right to do so, it was said. 

Mr Pilgrim emphasised the need for the union to demon
strate the existance of special circumstances. He contends 
they do not exist because the matter proceeded expeditiously 
before the Commission following the union acting to pursue 
its application via a request that it be listed for hearing. Fur
ther the parties he represents have not been responsible for 
any delay of the required process. And finally, this is an in
dustry which is Government funded and such funding will 
not be retrospectively adjusted, thus budgets will not be met 
if the increased remuneration for employees is made retro
spective. 

Mr Dorricott limited his objection to a plea that the absence 
of any retrospective adjustment to Government funding ought 
mitigate against any retrospective increase in remuneration to 
employees. 

At the outset I indicate that the powers of the Commission 
regarding retrospectivity are, as Mr Pilgrim correctly put, those 
prescribed by s.39 of the Act. Such is so worded as to indi
cate that retrospectivity of operation does not follow as a mat-

ter of course but may be granted where special circumstances 
justify the same. 

The State Wage Case Decisions of December 1994 and Janu
ary 1995, together with the accompanying Wage Principles, 
allowed the arbitrated safety net adjustment dealt with therein 
to be granted retrospectively to 7 November 1994. However, 
notwithstanding that statement, such was not to be viewed as 
an automatic right to that degree of retrospective operation. 
As already recorded ( supra), the majority of the respondents 
represented before the Commission consent to that degree of 
retrospectivity. Such consent should not be foisted upon un
willing parties however it also ought not be completely ig
nored. 

That the present application was made in March 1994 is 
irrelevant to the claim of retrospectivity because the benefit 
now consented to became available by reason of the recast 
wage principles expressed in the State Wage Case Decisions 
of December 1994 and January 1995. Additionally, the Com
mission does not view as relevant that employees covered by 
other awards operating in the industry have been in receipt of 
the same benefit. The justification for that occurrence is not 
known, and further, the applicant did not quantify the extent 
of retrospectivity applicable to those employees. Equally how
ever, the fact that the respondents will not receive a retrospec
tive adjustment upon Government funding, and budgets will 
be affected as a consequence, absent any further explanation 
of that statement, does not evidence an inability to payor that 
such would create an unreasonable financial burden, and thus 
it is not a persuasive argument against retrospectivity per se. 

The aforementioned State Wage Case Decisions made avail
able the arbitrated safety net adjustment. The terms thereof 
should have heralded to the respondents the probability that 
the union would pursue such benefit and it was likely to be 
subsequently reflected in the Award. Those Decisions 
prompted the union to request, on 27 January 1995, that its 
application proceed to hearing before the Commission. En
quiries by the Commission, to the respondents' agents of record 
at that time, elicited facsimile responses in early February 1995 
which state that the represented respondents consent to their 
employees being granted the arbitrated safety net adjustment 
but that they had not established a position regarding the op
erative date thereof. 

Thus from early February 1995 onward, the respondents 
recognised that the grant of the benefit was appropriate yet, 
those who object to any retrospectivity could have arranged 
their affairs so as to accommodate the operation ofthe benefit 
from at least that point onward, but elected not to do so. The 
majority of the respondents managed to do that in relation to a 
much earlier date of operation, notwithstanding funding ar
rangements were also a material consideration for them. 

In light of the pronouncements in the State Wage Case De
cisions, and the particular circumstances relating to this ap
plication, I am satisfied that that the circumstances exist which 
Justify that the arbitrated safety net adjustment be ordered to 
operate from the beginning ofthe first pay period commenc
ing on or after I February 1995 for employees of the object
ing respondents. For all other respondents to the Award, the 
benefit will operate according to the arrangement agreed by 
the majority of the respondents represented in these proceed
ings. 

Appearances: Ms C. Drew for and on bahalf of the appli
cant. 

Mr M. O'Connor for and on behalf of City of Bayswater 
Aged Persons Homes (Inc), and others. 

Mr L.H. Pilgrim for and on behalf of Craigwood Convales
cent Home, and others. 

Mr D.A. Dorricott for and on behalf of Embleton Hospital. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Bassendean Nursing Home & Others. 

No. 371 of 1994. 

COMMISSIONER C.B. PARKS. 

21 March 1995. 

Order. 
HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor, Mr L. Pilgrim and Mr D. Dorricott on be
half of various Respondents, and having been satisfied that 
the award variation sought is in accordance with the State Wage 
Case Decision handed down by the Commission in Court Ses
sion on 30 December 1994, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
as amended, hereby orders--

THAT the Hospital Salaried Officers (Nursing Homes) 
Award 1976 be amended in accordance with the follow
ing schedule and that such variation such have effect from 
the beginning of the first pay period commencing on or 
after-

(a) I February 1995 for the Craigmont Convales
cent Home, Craigville Convalescent Home, 
Craigwood Convalescent Home, Victoria Park 
"East" Nursing Home and the Embleton Hos
pital. or 

(b) 7 November 1994 for all other respondents to 
the award. 

[L.S] 
(Sgd.) C.B. PARKS, 

Commissioner. 

Schedule. 
I. Schedule C.-Minimum Salaries: Delete this schedule 

and insert in lieu thereof-

SCHEDULEC 
MINIMUM SALARIES 

(I) The minimum rates of salaries to be paid to employ-
ees covered by this award shall be set out hereunder. 

(2) Minimum Salaries: 
1st 
Arbitrated Salary 
Safety Net P/Annwn 

Salary Adjustment TotalMin 
LEVEL P/Annwn P/Annum Rate 

Level I 
1 st year of service 19,232 417 19,649 
2nd year of service 19,622 417 20,039 
3rd year of service 20,021 417 20,438 

Level 2 
I st year of service 20,343 417 20,760 
2nd year of service 20,997 417 21,414 
3rd year of service 21,647 417 22,064 
4th year of service 22,295 417 22,712 

Level 3 22,946 417 23,363 
23,597 417 24,014 
24,346 417 24,763 

Level 4 24,864 417 25,281 
25,629 417 26,046 

levelS 26,533 417 26,950 
27,236 417 27,653 

Level 6 27,975 417 28,392 
29,154 417 29,571 

Level 7 29,771 417 30,188 
30,696 417 31,113 

1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL 
Level 8 

P/Annwn 

31,647 
P/Annwn Rate 

417 32,064 
32,998 417 33,415 

Level 9 33,702 417 34,119 
34,669 417 35.086 

Level 10 35,664 417 36,081 
36,688 417 37,105 

Level 1I 38,660 417 39,077 
40,124 417 40,541 

Level 12 

Level 13 

42,204 

43,317 

417 42,621 

417 43,734 
44,727 417 45,144 

Level 14 

Level 15 

46,188 

48,323 

417 46,605 

417 48,740 

Al 
2 
3 
4 
5 
6 
7 
8 
9 

50,073 417 50,490 

52,253 417 52,670 
54,428 417 54.845 
56,580 417 56,997 
58,756 417 59,173 
62,415 417 62,832 
65,065 417 65,482 
67,720 417 68,137 
70,719 417 71.136 
73,901 417 74,318 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level I, may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over the 
preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the W.A. 
Industrial Relations Commission for determi
nation. 

(d) Employees who are appointed to Level I, 
Level 2, or Level 3, and are under 21 years of 
age, salaries shall be calculated using the fol
lowing percentages of the first year of service 
rate for the Level the employee is appointed 
to: 

Under 17 years of age 54% 
1 7 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the employer 
can appoint an employee to the first year of 
service rate or higher. 

(3) Salaries-Specified Callings and Other 
Professionals 
Employees who are employed in the calling of Med i
cal Scientist, Scientific Officer, Dietitian, Occupa
tional Therapist, Physiotherapist, Social Worker, 
Speech Pathologist, or any other professional call
ing as agreed between the Union and employer, shall 
be entitled to Annual Salaries as follows: 

1st 
Arbitrated Salary 
Safety Net P/Annwn 

Salary Adjustment TotalMin 
LEVEL P/Annwn P/Annwn Rate 

Level 5110 26,533 417 26,950 
27,975 417 28,392 
29,771 417 30,188 
31,647 417 32,064 
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1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL P/Annum P/Annum Rate 

34,669 417 35,086 
36,688 417 37,105 

Level 11/12 38,660 417 39,077 
40,124 417 40,541 
42,204 417 42,621 

Level13/14 43,317 417 43,734 
44,727 417 45,144 
46,188 417 46,605 

Level 15 48,323 417 48,740 

AI 
2 
3 
4 
5 
6 
7 
8 
9 

(a) 

50,073 417 50,490 

52,253 417 52,670 
54,428 417 54,845 
56,580 417 56,997 
58,756 417 59,173 
62,415 417 62,832 
65,065 417 65,482 
67,720 417 68,137 
70,719 417 71,136 
73,901 417 74,318 

Subject to paragraph (c) ofthis subclause, on 
appointment or promotion to the Level 511 0 
under this clause: 

(i) Employees. who have completed an ap-
proved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the tirst year incre-
ment 

(ii) Employees, who have completed an ap
proved four academic year tertiary 
qualitication, relevant to their calling, 
shall commence at the second year in
crement 

(iii) Employees, who have completed an ap
proved Masters or PhD Degree, relevant 
to their calling, shall commence at the 
third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres
sion through the range. 

(b) The employer and union shall be responsible 
for determining the relevant acceptable quali
fications for appointment for the callings cov
ered by this Clause and shall maintain a 
manual setting out such qualifications. 

(c) The employer, in allocating levels pursuantto 
subclause (2) of this clause may determine a 
commencing salary above level 5/1 0 for a par
ticular calling/so 

(d) Annual increments shall be subject to the em
ployee's satisfactory performance over the 
preceding twelve months. 

(e) Any dispute in relation to the payment of an 
annual increment shall be referred to the W.A. 
Industrial Relations Commission for detelJlli
nation. 

(4) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. The 
tirst $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

2. Clause 12.-Overtime: Delete from placitum (i), para
graph (b) of subclause (5) the words "Medical Laboratory 
Technologist" and insert in lieu the words "Medical Scien
tist". 

HOSPITAL SALARIED OFFICERS 
(PRIVATE HOSPITALS) AWARD 1980 

No. R 28 of1977-

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Attadale Hospital and Others. 

No. 379 of 1994. 

COMMISSIONER C.B. PARKS. 
21 March 1995. 

Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent. and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended, by consent hereby orders-

THAT the Hospital Salaried Officers (Private Hospi
tals) Award 1980 be amended in accordance with the fol
lowing schedule and that such variation such have effect 
from the beginning of the first pay period commencing 
on or after 7 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
I. Schedule B.-Minimum Salaries: Delete this schedule 

and insert in lieu thereof-

SCHEDULEB 

MINIMUM SALARIES 
(I) The minimum rates of salaries to be paid to employ-

ees covered by this award shall be set out hereunder. 
(2) Minimum Salaries: 

1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL P/Annum P/Annum Rate 

Level 1 
1 st year of service 19,232 417 \9,649 
2nd year of service 19,622 417 20,039 
3rd year of service 20,021 417 20,438 

Level 2 
I st year of service 20,343 417 20,760 
2nd year of service 20,997 417 21,414 

. 3rd year of service 21,647 417 22,064 
4th year of service 22,295 417 22,712 

Level 3 22,946 417 23,363 
23,597 417 24.014 
24,346 417 24,763 

Level 4 24,864 417 25.281 
25,629 417 26,046 

Level 5 26,533 417 26.950 
27,236 417 27.653 
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1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL P/Annum P/Annum Rate 

Level 6 27,975 417 28,392 
29,154 417 29,571 

Level 7 29,771 417 30,188 
30,696 417 31,113 

Level 8 31,647 417 32,064 
32,998 417 33,415 

Level 9 33,702 417 34,119 
34,669 417 35,086 

Level 10 35,664 417 36,081 
36,688 417 37,105 

Level 11 38,660 417 39,077 
40,124 417 40,541 

Level 12 42,204 417 42,621 
Level 13 43,317 417 43,734 

44,727 417 45,144 
. Level 14 46,188 417 46,605 

Level 15 48,323 417 48,740 

AI 
2 
3 
4 
5 
6 
7 
8 
9 

.'(3) 

50,073 417 50,490 
52,253 417 52,670 
54,428 417 54,845 
56,580 417 56,997 
58,756 417 59,173 
62,415 417 62,832 
65,065 417 65,482 
67,720 417 68,137 
70,719 417 71,136 
73,901 417 74,318 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 

. to Level I, may be appointed to the minimum 
mte of pay' based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over the 
preceding twelve months. 

. (c) Any dispute in relation to the payment of an 
annual increment shall be referred to the W.A. 
Industrial Relations Commission for determi" 
nation. 

(d) Employees who are appointed to Level I, • 
Level 2, or Level 3~ and are under 21 years of 

. age, salaries shall be calculated using the fol
lowing percentages of the first year of service 
mte for the Level the employee is appointed 
to: 

Under 17 years of age 54% 
'17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the employer 
can appoint an employee to the first. year of 
service mte or higher. 

Salaries-Specified Callings and Other 
Professionals 
EmJ>loyees who are employed in the calling of Med i
CIlI.Scientist. Scientific Officer, Dietitian, Occupa
tional Therapist, Physiotherapist, Social Worker, 
Speech Pathologist, or any other professional call
ing as agreed between the Union and employer, shall 
be entitled to Annual Salaries as follows: 

1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL P/Annum P/Annum Rate 

Level 5110 26,533 417 26,950 
27,975 417 28,392 
29,771 417 30,188 

1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL P/Annum P/Annum Rate 

31,647 417 32,064 
34,669 417 35,086 
36,688 417 37,105 

Level III 1 2 38,660 417 39,077 
40,124 417 40,541 
42,204 417 42,621 

Level 13/14 43,317 417 43,734 
44,727 417 45,144 
46,188 417 46,605 

Level 15 48,323 417 48,740 

AI 
2 
3 
4 
5 
6 
7 
8 
9 

50,073 417 50,490 
52,253 417 52,670 
54,428 417 54,845 
56,580 417 56,997 
58,756 417 59,173 
62.415 417 62,832 
65,065 417 65,482 
67,720 417 68,137 
70,719 417 7l,l36 
73,901 417 74,318 

(a) Subject to paragraph (c) of this subclause, on 
appointment or promotion to the Level 5/10 
under this clause: 

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre
ment. 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year in
crement. 

(iii) Employees, who have completed an 
approved Masters or PhD Degree, rel
evant to their calling, shall commence 
on the third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres
sion through the range. 

(b) The employer and union shall be responsible 
for determining the relevant acceptable quali
fications for appointment for the callings cov
ered by this Clause and shall maintain a 
manual setting out such qualifications. 

(c) The employer, in allocating levels p.ursuant to 
subclause (2) of this clause may determine a 
commencing salary above level 511 0 for a par
ticular calling/s. 

(d) Annual increments shall be subject to the 
employee's satisfactory performance over the 
preceding twelve months. 

(e) Any dispute in relation to the payment of an 
annual increment shall be referred to the W.A. 
Industrial Relations Commission for determi
nation. 

(4) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety ·net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those reSUlting from en
terprise agreements, are not to be used to· offset 
arbitrated safety net adjustments. 
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2. Clause 13.-Overtime, and Schedule C-{;Iassification 
and Grading of Employees: Delete from this clause and this 
schedule the words "Medical Laboratory Technologist" wher
ever they appear and insert in lieu the words "Medical Scien
tist". 

HOSPITAL SALARIED OFFICERS 
(RED CROSS BLOOD TRANSFUSION) AWARD 1978 

No. R 17 ofl974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Australian Red Cross Society 

No. 373 of 1994. 

COMMISSIONER C.B. PARKS. 

21 March 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent. and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended. by consent hereby orders-

THAT the Hospital Salaried Officers (Red Cross Blood 
Transfusion) Award 1978 be amended in accordance with 
the following schedule and that such variation such have 
effect from the beginning of the first pay period com
mencing on or after 7 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
I. Clause 12.-Overtime: Delete from paragraph (b) of 

subclause (4) the words "Medical Laboratory Technologist" 
and insert in lieu the words "Medical Scientist". 

2. Schedule B-Minimum Salaries: Delete this schedule 
and insert in lieu thereof-

SCHEDULE B 

MINIMUM SALARIES 
(I) The minimum rates of salaries to be paid to employ

ees covered by this award shall be set out hereunder. 
(2) MINIMUM SALARIES 

1st 
Albitrated Salary 
Safety Net P/Annwn 

Salary Adjustment TotalMin 
LEVELS P/Annwn P/Annwn Rate 

Level 1 
Under 17 years of age 10,452 214 10,666 
17 years of age 12,206 250 12,456 
18 years of age 14,248 292 14.540 
19 years of age 16,491 338 16,829 
20 years of age 18,520 380 18,900 
21 years of age-

I st year of service 20,343 417 20,760 
22 years of age-

2nd year of service 20,997 417 21,414 
23 years of age-

3rd year of service 21,647 417 22,064 

1st 
Arbitrated Salary 
Safety Net P/Annwn 
Adjustment TotalMin 

LEVELS 
Salary 
P/Annwn P/Annwn Rate 

24 years of age-
4th year of service 

Level 2 
22,295 
22,946 

417 22,712 
417 23,363 

23,597 417 24,014 
24,346 417 24,763 
24,864 417 25,281 
25,629 417 26,046 

Level 3 26,533 417 26,950 
27,236 417 27,653 
27,975 417 28,392 
29,154 417 29,571 

Level 4 29,771 417 30,188 
30,696 417 31,113 
31,647 417 32,064 
32,998 417 33,415 

Level 5 33,702 417 34,119 
34,669 417 35,086 
35,664 417 36,081 
36,688 417 37,105 

Level 6 38,660 417 39,077 
40,124 417 40,541 
42,204 417 42,621 

Level 7 43,317 417 43,734 
44,727 417 45,144 
46,188 417 46,605 

Level 8 48,323 417 48,740 

AI 
A2 
A3 
A4 
AS 
A6 
A7 
A8 
A9 

50,073 417 50,490 
52,253 417 52,670 
54,428 417 54,845 
56,580 417 56,997 
58,756 417 59,173 
62,415 417 62,832 
65,065 417 65,482 
67,720 417 68,137 
70,719 417 71,136 
73,901 417 74,318 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level I , may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shall be subject to the 
employee's satisfactory performance over the 
preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the West
ern Australian Industrial Relations Commis
sion for determination. 

(3) Salaries-Specified Callings and Other 
Professionals 

(a) Employees who are employed in the calling 
of Medical Scientist, Scientific Officer, or any 
other professional calling as agreed between 
the union and employers, shall be entitled to 
annual salaries as follows: 

LEVELS 
Level 3/5 

Level 6 

Salary 
P/Annwn 

26,533 
27,975 
29,771 
31,647 
34,669 
36,688 
38,660 
40,124 
42,204 

1st 
Arbitrated Salary 
Safety Net P/Annum 
Adjustment TotalMin 
P/Annwn Rate 

417 26,950 
417 28,392 
417 30,188 
417 32,064 
417 35,086 
417 37,105 
417 39,077 
417 40,541 
417 42,621 
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1st 
Arbitrated Salruy 
Safety Net P/Annwn 

Salaiy Adjustment Total Min 
LEVELS P/Annwn P/Annwn Rate 

Level 7 43,317 ·417 43,734 
44,727 417 45,144 
46,188 417 46,605 

Level 8 48,323 417 48,740 
50,073 417 50,490 

A 1 52,253 417 52,670 
A 2 54,428 417 54,845 
A 3 56,580 417 56,997 
A4 58,756 417 59,173 
A 5 62,415 417 62,832 
A 6 65,065 417 65,482 
A 7 67,720 417 68,137 
A 8 70,719 417 71,136 
A 9 73,901 417 74,318 

(b) Subject to paragraph (d) of this subclause, on 
appointment or promotion to the Level 3/5 
under this clause:-

(i) Employees, who have completed an 
approved three academic year tertiary 
qualification, relevant to their calling, 
shall commence at the first year incre
ment 

(ii) Employees, who have completed an 
approved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year in
crement 

(iii) Employees, who have completed an 
approved Masters or PhD degree rel
evant to their calling shall commence 
on the third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres
sion through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable quali
fications for appointment for the callings cov
ered by this clause and shall maintain a manual 
setting out such qualifications. 

(d) The employer in allocating levels pursuant to 
paragraph (b) ofthis subclause may determine 
a commencing salary above level 3/5 for a 
particular calling/s. 

(e) Annual increments shall be subject to the 
employee's satisfactory performance over the 
preceding twelve months. 

(t) Any dispute in relation to the payment of an 
annual increment shall be referred to the West
ern Australian Industrial Relations Commis
sion for determination. 

(4) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. The 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

3. Schedule C-Classification and Grading of Employees: 
Delete from this schedule the expression "MLT' wherever it 
appears and insert in lieu thereof the words "Medical Scien
tist". 

HOSPITAL SALARIED OFFICERS (RED CROSS 
SOCIAL WORK SERVICE) AWARD 

No. R 17A of1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Australian Red Cross Society. 

No. 377 of 1994. 

COMMISSIONER c.B. PARKS. 

2 I March 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent, and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by theCom
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act. 1979 as amended, by consent hereby orders--

THAT the Hospital Salaried Officers (Red Cross So
cial Work Service) Award No. 17 A of 1974 be amended 
in accordance with the following schedule and that such 
variation such have effect from the beginning ofthe first 
pay period commencing on or after 7 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Schedule B.--Minimum Salaries: Delete this schedule and 

insert in lieu thereof-

SCHEDULEB 
MINIMUM SALARIES 

(I) The minimum rates of salaries to be paid to employ
ees covered by this award shall be set out hereunder. 

(2) Minimum Salaries: 
1st 
Arbitrated Salary 
Safety Net P/Annwn 

Salruy Adjustment TotalMin 
LEVEL P/Annwn P/Annwn Rate 

(a) Welfare Officers: 
Level 3 26,533 41.7 26,950 

27,236 417 27,653 
27,975 417 28,392 
29,154 417 29.571 

Level 4 29,771 417 30,188 
30,696 417 31,113 
31,647 417 32,064 
32,998 417 33,415 

(b) Medical Social Workers 
(Qualified) 
Level 3/5 26,533 417 26.950 

27,975 417 28,392 
29,771 417 30,188 
31,647 417 32,064 
34,669 417 35,086 
36,688 417 37,105 

(3) Annual increments shall be subject to the employ
ee's satisfactory performance over the preceding 
twelve months. 

(4) Any dispute in relation to the payment of an annual 
increment shall be referred to the W.A. Industrial 
Relations Commission for determination. 

(5) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
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first $S.OO per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

HOSPITAL SALARIED OFFICERS (SILVER CHAIN) 
AWARD 1980 

No. R 38 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 

Silver Chain Nursing Association. 

No. 378 of 1994. 

COMMISSIONER C.B. PARKS. 

21 March 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent, and having 
been satisfied that the award variation sought is in accordance 
with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended, by consent hereby orders-

THAT the Hospital Salaried Officers (Silver Chain) 
Award 1980 be amended in accordance with the follow
ing schedule and that such variation such have effect from 
the beginning of the first pay period commencing on or 
after 7 November 1994. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 

Schedule. 
Schedule B.-Minimum Salaries: Delete this schedule and 

insert in lieu thereof-

SCHEDULEB 
MINIMUM SALARIES 

(1) The minimum rates of salaries to be paid to employ
ees covered by this award shall be set out hereunder. 

(2) Minimum Salaries: 
1st 
Atbitrated Salary 
Safety Net P/Annwn 

Salary Adjustment TotalMin 
LEVEL P/Annwn P/Annwn Rate 

Level 1 
1 st year of service 19,232 417 19,649 
2nd year of service 19,622 417 20,039 
3rd year of service 20,021 417 20,438 

Level 2 
1 st year of service 20,343 417 20,760 
2nd year of service 20,997 417 21,414 
3rd year of service 21,647 417 22,064 
4th year of service 22,295 417 22,712 

Level 3 22,946 417 23,363 
23,597 417 24,014 
24,346 417 24,763 

LEVEL 
Level 4 

Salary 
P/Annwn 

24,864 
25,629 

1st 
Atbitrated 
Safety Net 
Adjustment 
P/Annwn 

417 

Salal)' 
P/Annwn 
TotalMin 
Rate 

25,281 
26,046 417 

levelS 26,533 
27,236 

417 26,950 
27,653 417 

Level 6 27,975 
29,154 

417 28,392 
29,571 417 

Level 7 29,771 
30,696 

417 30,188 
31,113 417 

LevelS 31,647 
32,998 

417 32,064 
33,415 417 

Level 9 33,702 
34,669 

417 34,119 
35,086 417 

Level 10 35,664 
36,688 

417 36,OSI 
37,105 417 

Level 11 38,660 
40,124 

417 39,077 
40,541 417 

Level 12 
Level 13 

42,204 
43,317 
44,727 

417 
417 

42,621 
43,734 
45,144 417 

Level 14 
Level 15 

46,188 
48,323 
50,073 

417 
417 

46,605 
48,740 
50,490 

AI 
2 
3 
4 

5 

6 

7 

8 

9 

52,253 
54,428 
56,580 
58,756 
62,415 
65,065 
67,720 
70,719 
73,901 

417 
417 
417 
417 
417 
417 
417 
417 
417 
417 

52,670 
54,845 
56,997 
59,173 
62,832 
65,482 
68,137 
71,136 
74,318 

(a) An employee, who is 21 years of age or older 
on appointment to a classification equivalent 
to Level I , may be appointed to the minimum 
rate of pay based on years of service, not on 
age. 

(b) Annual increments shal1 be subject to the 
employee's satisfactory performance over the 
preceding twelve months. 

(c) Any dispute in relation to the payment of an 
annual increment shall be referred to the W.A. 
Industrial Relations Commission for determi
nation. 

(d) Employees who are appointed to Level \, 
Level 2, or Level 3, and are under 21 years of 
age, salaries shall be calculated using the fol
lowing percentages of the first year of service 
rate for the Level the employee is appointed 
to: 

Under 17 yearS of age 54% 
17 years of age 64% 
18 years of age 74% 
19 years of age 86% 
20 years of age 97% 

Notwithstanding this provision, the employer 
can appoint an employee to the first year of 
service rate or higher. 

(3) Salaries-Specified Callings and Other 
Professionals 

(a) Employees who are employed in the calling 
of Medical Scientist, Scientific Officer, Dieti
tian, Occupational Therapist, Physiotherapist, 
Social Worker, Speech Pathologist, or any 
other professional calling as agreed between 
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the Union and employers, shall be entitled to 
Annual Salaries as follows: 

1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary Adjustment TotalMin 
LEVEL 
Level 5/10 

P/Annum 

26.533 
P/Annum Rate 

417 26,950 
27,975 417 28,392 
29,771 417 30,188 
31,647 417 32,064 
34,669 417 35,086 
36,688 417 37,105 

Level 11/12 38,660 417 39,077 
40,124 417 40,541 
42.204 417 42,621 

Level 13/14 43,317 417 43,734 
44,727 417 45,144 
46,188 417 46,605 

Level 15 48,323 417 48,740 

AI 
2 
3 
4 
5 
6 
7 
8 
9 

50,073 417 50,490 
52,253 417 52,670 
54,428 417 54.845 
56,580 417 56,997 
58,756 417 59,173 
62,415 417 62.832 
65,065 417 65,482 
67,720 417 68,137 
70,719 417 71,136 
73,901 417 74,318 

(b) Subject to paragraph (c) of this subclause, on 
appointment or promotion to the Level 5/10 
under this clause: 

(i) Employees, who have completed an ap
proved three academic year tertiary 
qualification. relevant to their calling, 
shall commence at the first year incre
ment. 

(ii) Employees. who have completed an ap
proved four academic year tertiary 
qualification, relevant to their calling, 
shall commence at the second year in
crement. 

(iii) Employees, who have completed an ap
proved Masters or PhD Degree, relevant 
to their calling, shall commence on the 
third year increment. 

Provided that employees who attain a higher 
tertiary level qualification after appointment 
shall not be entitled to any advanced progres
sion through the range. 

(c) The employer and union shall be responsible 
for determining the relevant acceptable quali
fications for appointment for the callings cov
ered by this Clause and shall maintain a 
manual setting out such qualifications. 

(d) The employer, in allocating levels pursuant to 
subclause (2) of this clause may determine a 
commencing salary above level 5/10 for a par
ticular calling/s. 

(e) Annual increments shall be subject to the em
ployee's satisfactory performance over the 
preceding twelve months. ' 

(t) Any dispute in relation to the payment of an 
annual increment shall be referred to the W.A. 
Industrial Relations Commission for determi
nation. 

(4) The rate's of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November, 1991. Increases made under previous 

State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

HOTEL AND TAVERN WORKERS' AWARD 1978 
No. R 31 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch. Union of 

Workers 

and 

Sheraton Perth Hotel and Others. 

No. 575 of 1994. 

Hotel and Tavern Workers' Award, 1978 
No. R 3 I of 1977. 

COMMISSIONER R.H. G1FFORD. 

13 March 1995. 
Order. 

HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act. 1979 hereby orders-

THAT the Hotel and Tavern Workers' Award, 1978 
be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on or after the 6th 
day of March 1995. 

(Sgd.) R.H. G1FFORD. 
[L.S.] Commissioner. 

Schedule. 
I. Clause I 1.-Casual Workers. Delete this clause and in

sert in lieu thereof the following: 

I I .-CASUAL EMPLOYEES 
(I) A casual employee shall mean an employee engaged 

and paid as such, and whose employment may be 
terminated by the giving of one hour's notice on ei
ther side, or the payment or forfeiture, as the case 
may be, of one hour's pay. 

(2) Casual employees shall not be engaged for less than 
two consecutive hours per time. 

(3) A casual employee shall be paid only the following 
hourly wage rates for any work performed: 

CLASSIFICATIONS 
(total wage per hour): 

(I) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or 

Other Cooks 
(5) Bar Attendant-

Category I 
(6) Bar Attendant-

Category 2 
(7) Cellarman 
(8) Head WaiterlWaitress 

Days 
Other than 
Holidays Holidays 

$ $ 

13.36 22,13 
12.39 20.51 
11.82 19.56 

11.69 19.35 

11.80 19.53 

12.04 19.92 
12.10 20.03 
12.39 20.51 
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CLASSIFICATIONS 
(total wage per hour): 

Days 
Other than 
Holidays 

$ 
Holidays 

$ 

(9) Head Steward/Stewardess 12.39 20.51 
(10) Hostess 12.39 20.51 
(11) WaiterlWaitress 11.53 19.07 
(12) Steward/Stewardess 11.53 19.07 
(13) Housekeeper/Supervisor 12.68 20.99 
(14) Night Porter 11.41 18.88 
(15) Hall Porter 11.41 18.88 
(16) Lift Attendant 1 1.41 18.88 
(17) Cashier 11.80 19.53 
(18) Snack Bar Attendant 11.53 19.07 
(19) Butcher 12.39 20.51 
(20) Kitchenhand ll,41 18.88 
(21) Commissionaire and/or 

Car Parking Attendant 11.41 18.88 
(22) Security Officer 12.39 20.51 
(23) Timekeeper I i.80 19.53 
(24) Storeman 11.69 19.35 
(25) Housemaid 11.41 18.88 
(26) Laundress 11.41 J 8.88 
(27) Cleaner 11.41 18.88 
(28) Maintenance Man 12.39 20.51 
(29) Gardener 11.41 18.88 
(30) Yardman 11.4 J 18.88 
(31) General Hand 11.41 18.88 

The rates of pay in this clause include the first $8.00 
per week (21 cents per hour) arbitrated safety net 
adjustment payable under the December 1994 State 
Wage Decision. This first $8.00 per week (21 cents 
per hour) arbitrated safety net adjustment may be 
offset to the extent of any wage increase as a result 
of agreements reached at enterprise level since I No
vember 1991. Increases made under previous State 
Wage Case Principles or under the current Statement 
of Principles, excepting those resulting from enter
prise agreements, are not to be used to offset arbi
trated safety net adjustments. 

2. Clause 2 I.-Wages. Delete subclause (I) of this clause 
and insert in lieu thereof the following: 

(1 )(a) Classifications 
Base Supple- Albitrated TOIaI 
Rate mentmy Safety Ne! Award 
(per pa)1l1eIlI Adjustmall Rate (per 

fortnight) (per (per fortnight) 
fortnight) fortnight) 

$ $ $ $ 

(I) Chef 771.90 \6.00 \6.00 803.90 
(2) Qualified Cook 7\9.20 \6.00 \6.00 751.20 
(3) Cook Emp\oyed A\one 678.20 \6.00 \6.00 710.20 
(4) Breakfast and/or Other 

Cooks 671.50 \6.00 \6.00 703.50 
(5) Bar Attendant-

Category \ 677.20 \6.00 \6.00 709.20 
(6) Bar Attendant-

Category 2 690.00 \6.00 \6.00 722.00 
(7) Cellannan 693.60 \6.00 \6.00 725.60 
(8) Head WaiterlWaitress 7\9.20 \6.00 \6.00 751.20 
(9) Head Steward/Stewardess 7\9.20 \6.00 \6.00 751.20 

(10) Hostess 7\9.20 \6.00 \6.00 751.20 
(\1) WaiterlWaitress 662.50 \6.00 16.00 694.50 
(12) Steward/Stewardess 662.50 \6.00 \6.00 694.50 
(13) Housekeeper/Supervisor 734.80 \6.00 \6.00 766.80 
(14) Night Porter 656.30 \6.00 \6.00 688.30 
(15) Hall Porter 656.30 16.00 \6.00 688.30 
(16) Lift Attendant 656.30 \6.00 \6.00 688.30 . 
(17) Cashier 677.20 16.00 16.00 709.20· 
(18) Snack Bar Attendant 662.50 16.00 \6.00 694.50 
(\9) Butcher 719.20 \6.00 \6.00 751.20 
(20) Kitchenhand 656.30 \6.00 \6.00 688.30 
(21) Commissionaire and/or 

Car Parking Attendant 656.30 \6.00 \6.00 688.30 
(22) Security Officer 7\9.20 \6.00 \6.00 . 751.20 
(23) Timekeeper 677.20 16.00 16.00 709.20 
(24) Storeman 671.50 16.00 \6.00 703.50 
(25) Housemaid 656.30 \6.00 \6.00 688.30 
(26) Laundress 656.30 16.00 \6.00 688.30 
(27) Cleaner 656.30 \6.00 \6.00 688.30 

Supple- Arilitrated Tot!Il 
menIlIIy Safety Net Awan:\ 
payn!a!I Adjustment Rate(per 

(per . (per . fortnight) 
fortnight) fortnigbI) 

$ . S S 

. (28) Mainternlke Man 719.2Q 16.00 \6.00 
(2~) Garde!ier 656.30 \6.00 16.00 
(30) Yardman 656.30 16.00 16.00 
(31) Genera\ Hand 656.31) 16.00 \6.00 

(b) Supplementary Payments 

$ 

751.20 
688.30 
688.30 
688.30 

Supplementary payments prescribed in this clause 
are in. substitution of any overaward payment as de
fined hereunder which would otherwise have been 
paid as at the date of this variation to the award 

. "Overaward payment" is defined as the amount 
(whether it be tenned "Overaward payment", "at
tendance borius'\ or any similar~) which an em
ployee would receive in excess of the "award wage" 
for the classification in which such employee is en~ 
gaged. Provided that suebpayment shall exclude 
overtime, shift allowalJce, penalty rates, disability 
al\owanc;es, fares and travelling time allpwance and 
any other ancillary payments of a like nature pre
. scribed by this award. 

(c) Arbitrated Safety Net Adjustment 
The rates of pay in this award include the first S8.OO 
per week arbitrated safety net adjustment payable 
under the December .I 994 ~tate Wage Decision. This 
first $8.00 per week ~itrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
t November 1991. Incre~ made under previous 

. State Wage Case Principles or ~nder the current State
ment of Principles, eX(fepting those resulting from 
enterprise agreements, are npt be used to offset arbi
trated safety net adjustments. 

INDEPENDENT SCHOOLS ADMINISTaATIVE AND 
TECHNICAL OFFICE)tS AWARD 1993 

No. A 15 of 1991. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' 
Association of Western Australia. Industrial Union 

of Workers 

and 

The Anglican Schools Commission (Inc.) and Others 

No. I 284.of 1994. 

Independent Schoqls Administratiye and Technical 
. Officers Award 1993 

No. AIS of 1991. 

COMMISSIONER A.R. BEECH. 

3March 1995. 
Order. 

I:IAVING ~eard Mr I. Sands on behalf of the Applicant and 
Dr L F~r on behalf of the Association pf htdependent 
Schools of Western Aust(alia, Union 9fEmployers (Inc.) and 
Mr N. Cinquina on behalf of the Catholic Education Com
mission of W.A., imd by consent, the COmniission, pursuant 
to the powers conferred on it under the Industrial Relations 
Act,J979 hereby orders:-:-

THAT the Independent Schools Adminstrative and 
Tecbllical Otricers Award 1993 be varied in accordance 
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with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 2nd day of March 1995. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
I. Clause 14.-8alaries: Delete paragraph (1 )(a) of this 

clause an.d insert in lieu the following: 
(I) (a) The minimum annual salary, according to classifica

tion and experience, payable to an officer shall be: 

Level Salary 
LEVEL 1 

LEVEL 2 

LEVEL 3 

LEVEL 4 

Minimum 
Salary 

$ Per Annum 

$8 Per Week 
Safety Net 
Adjustment 

$ Per Annum 

Total 
Salary 

$ Per Annum 

18,500 417.00 18,917 
18,750 417.00 19,167 
19,000 417.00 19,417 
19,250 417.00 19,667 
19,500 417.00 19,917 
19,750 417.00 20,167 
20,500 417.00 20,917 
21,000 417.00 21,417 
21,500 417.00 21,917 
22,000 417.00 22,417 
22,500 417.00 22,917 
23,000 417.00 23,417 
24,000 417.00 24,417 
24,600 417.00 25.017 
25,200 417.00 25,617 
25,800 417.00 26,217 
26,400 417.00 26.817 
27,000 417.00 27,417 
25,500 417.00 25,917 
26,500 417.00 26,917 
27,500 417.00 27,917 
28,500 417.00 28,917 
29,500 417.00 29,917 
30,500 417.00 30,917 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since I November, 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, excepting those resultin~ from enterprise 
agreements, are not to be used to offset arbItrated safety net 
adjustments. 

INDEPENDENT SCHOOLS (BOARDING HOUSE) 
SUPERVISORY STAFF AWARD 

No. A 9 of 1990. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' 
Association of Western Australia, Industrial Union 

of Workers 

and 

The Anglican Schools Commission (Inc.) and Others. 

No. 1283 of 1994. 

Independent Schools (Boarding House) Supervisory 
Staff Award 

No. A 9 of 1990. 

COMMISSIONER A.R. BEECH. 

3 March 1995. 
Order. 

HAVING heard Mr I. Sands on behalf of the Applicant and 
Dr I. Fraser on behalf of the Association of Independent 
Schools of Western Australia, Union of Employers (Inc.) and 
Mr N. Cinquina on behalf of Aquinas College and the Catho
lic Education Commission ofW.A., and by consent, the Com
mission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

THAT the Independent Schools (Boarding House) 
Supervisory Staff Award be varied in accordance with 
the following Schedule and that such variation shall have 
effect from the beginning of the first pay period com
mencing on or after the 2nd day of March 1995. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
I. Clause 11.-8alaries: Delete subclause (I) of this clause 

and insert in lieu the following: 
(I) The minimum annual salary payable to employees 

shall be as follows: 
(a) Supervisor: 

Minimwn 
Salary 

$ Per Annum 

I st year of experience 18,706 
2nd year of experience 19,475 
3rd year of experience 20,500 
4th year of experience 21,525 
5th year of experience 22,550 
6th year of experience 23,575 

(b) Senior Supervisor: 
I st year of experience 25,113 
Thereafter 26,650 

(c) Relief Supervisor: 

$8 Per Week 
Safety Net Total 
Adjustment Salary 

$ Per Annum $ Per Annum 

417.00 
417.00 
417.00 
417.00 
417.00 
417.00 

417.00 
417.00 

19,123 
19,892 
20,917 
21,942 
22,967 
23,992 

25,530 
27,067 

(i) A relief supervisor shall be paid per 
rostered shift at a rate calculated at 
step 6 of paragraph (a) of this subclause, 
divided by 260. 

(ii) A relief houseparent shall be paid per 
rostered shift at a rate calculated at 
step 5 of paragraph (a) of this subclause, 
divided by 260. 

(d) Houseparent: 
No'twithstanding the provIsIon of 
paragraph (a) ofthis subclause, the maximum 
salary level for this classification shall be that 
determined as the fifth year of experience. 
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( e) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
I November, 1991. Increases made under pre
vious State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

INDEPENDENT SCHOOLS' TEACHERS' 
AWARD 1976 

No. R 27 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' 
Association of Western Australia, 

Industrial Union of Workers 

and 

The Anglican Schools Commission (Inc.) and Others. 

No. 1220 of 1994. 

Independent Schools' Teachers' Award 1976 
No. R27 of 1976. 

COMMISSIONER A.R. BEECH. 

30 March 1995. 
Order. 

HAVING heard Ms T. Howe on behalf of the Applicant and 
Dr I. Fraser on behalf of the Association of Independent 
Schools of Western Australia (Inc.) and Mr P. Andrews on 
behalf of the Catholic Education Commission of W.A., and 
by consent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders-

THAT the Independent Schools' Teachers' Award 
1976 be varied in accordance with the following Sched
ule and that such variation shaH have effect on and from 
the 28th day of March 1995. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
I. Clause I I.-Salaries: Delete subclause (3) of this clause 

and insert in lieu the following: 
(3) SENIOR TEACHER: 

(a) Subject to the provisions for implementing the 
classification set out in the Appendix to this 
award, an appointee to a Senior Teacher clas
sification shall be entitled to the following 
annual allowance: 

$ 
Level One 1,200 
LevellVvo 2,700 

(b) A teacher in a promotional position who 
achieves a Senior Teacher Level I classifica
tion shall be entitled to the minimum allow
ance applicable to the promotion position or 
the Senior Teacher Level I classification 
whichever is the greater. 

2. Appendix I: Delete 3.-Progression to a Higher Classi
fication of this Appendix and insert in lieu the following: 

3.-PROGRESSION TO A HIGHER 
CLASSIFICATION 

(1) (a) A teacher at the top ofhis/her salary scale may apply 
to the Principal for upgrading to a Senior Teacher Level I 
classification. 

(b) A teacher who has been classified as a Senior Teacher 
Level 1 for a minimum of three years may apply to the Princi
pal for upgrading to a Senior Teacher Level 2 classification. 

(c) A teacher shall not be entitled to hold a promotion posi
tion as determined by Clause ll.--Salaries of this award and 
Senior Teacher Level 2 classification simultaneously. 

(2) (a) In the assessment for appointment, the following will 
be taken into account: 

(i) teaching practice and skills; 
(ii) knowledge of relevant academic content areas; 

(Hi) involvement in curriculum development in the 
school; 

(iv) participation in professional development; 
(v) participation as a team member in the development 

of the school. 
(b) The application of the criteria as described in paragraph 

(2)(a) hereof shall be applied as determined by the Independ
ent Schools Industrial Affairs Consultative Committee from 
time to time. 

(3) In making the decision the Principal shall: 
(a) consider documentation supplied by the applicant; 
(b) consider the applicant's work in the school from 

knowledge gained through consultations with staff 
including a teacher or teachers nominated by the 
applicant; 

(c) interview the applicant. 
(4) At least one week prior to the decision being made the 

Principal shall: 
(a) provide to the teacher a summary of all information 

received in relation to the teacher's application; 
(b) indicate clearly in the summary any information 

which may be detrimental to the teacher's appoint
ment as a Senior Teacher; 

(c) allow the teacher the opportunity to present a re
sponse to the Principal or at the interview if there 
are matters raised pursuant to paragraph (4)(b) 
hereof. 

(5) (a) Where the Principal does not recommend an applica
tion by a teacher to be upgraded, the reasons are to be given in 
writing to the teacher. This response should include the areas 
where the Principal considers improvement is required to meet 
the criteria. 

(b) In giving reasons for the lack of success of the applica
tion; the Principal should also recommend remedial action or 
professional development where appropriate. 

(c) If the remedy required can be achieved within the terms 
specified in subclause (7) hereof, and within the year of appli
cation, then the application shall be approved. 

(6) Provided that the criteria for appointment are maintained, 
the period of appointment to the position of Senior Teacher at 
any level shall be not less than three years. Renewal of ap
pointment shall be subject to successful appraisal of the Sen
ior Teacher's role. 

(7) The following procedure shall apply in the processing 
of Senior Teacher applications: 

(a) applications for Senior Teacher shall be submitted 
not later than the end of term one each year; 

(b) the processing of the application shall be conducted 
during term two and, if necessary, during term three; 

(c) the decision and/or recommendation of the applica
tion shall be determined no later than during term 
four for implementation from the I st January in the 
following year; 

(d) (i) notwithstanding the provisions of paragraphs 
(a),(b) and (c) of subclause (7) hereof, it is under-
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stood that some delay may be unavoidable in the 
processing of Senior Teacher Level 2 applications 
in its first year of operation. 
(ii) as at I Sf January t 995 any succe-ssful applica
tion for Senior Teacher ~vel 2 applied 'for in ac
cordance with this clause shall be creaited with such 
classification from I st January 1995. However the 
allowance paid in accordance with the award shall 
apply from I~t July 1995. . 

(8) (a) Documentation pertaining to the applicatioll shall 
remain confidential to the parties concerned and shall be used 
only for the determination of the Senior Teacherapplication .. 

(b) In the case of an unsuccessful application, and at ttie 
conclusion of the process as outlined in subClause (7) hereof, 
all documentation other than that prescribed in subclause (5) 
hereof shall be destroyed. 

(9) (a) Senior Teacher Level I classification is portable within 
those schools that are so defined i~ subclause (5) of Clause 
5.-Definitions. . 

(b) Setlior Teacher Level 2 classification is not portable. 
between schools but maybe negotiated betw~ the etpployer 
and the teacher. and implemented as part of the teacher's em
ployment contract. 

INDEPENDENT SCHOOLS' TEACHERS' 
AWARD 1976 

No.R '1.7 0(1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATiONS COMMISSION. 

, .' 
Industrial Relations Act 1979. 

The Independent Schools Salaried Officers' 
Association of Western Australi~ Industrial 

Union of Workers 

and 

The Anglican Schools Commission (Inc.) and Others 

No. 1285 of 1994. 

Independent Schools' Teachers' Award 1976 
No. R27 of 1976. 

COMMISSIONER A.R. BEECH. 

3 March 1995. 
Order. 

HAVING heard Mr I. Sands on behalf of the Applicant and 
Dr I. Fraser on behalf of the Association of Independeilt 
Schools of Western Australi~ Union of Employers (Inc.) and 
Mr N. Cinquina on behalf of the catholic Education Coni
mission ofW.A., and by consent, the Commission; pursuant 
to the powers conferred 011 it under the Industrial Relations 
Act, 1979 hereby orders--

THAT the hldependertt Schools' Te@hers' Award 
1976 be varied in accordance with the following Sched
ule and that such variation shall have effect from the be
ginning of the first pay peridd commencing on or after 
the 2nd day of March 1995. . ' 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
I. Clause 11.-8alaries: Delete paragraph (1)(a) of this 

clause and insert in lieu the following: 
(1) (a) The minimum annual rate of salary payable to teach

ers engaged in the undermentioned classifications shall be: 

Minimum 
Salary 

$ Per Annum 

$8 Per Week 
Safety Net Total 
Adjustment Salary 

$ Per Annum $ Per Annum 

Step I 21,935 417.00 22,352 
Step 2 23,268 417.00 23,685 
Step 3 24,600 417.00 25,017 
Step 4 26,138 417.00 26,555 
Step 5 27,573 417.00 27,990 
Step 6 28,803 417.00 29,220 
Step 7 30,033 417.00 30,450 
Step 8 31,570 417.00 31,987 
Step 9 33,261 417.00 33,678 
Step to 34,645 417.00 35,062 
Step Il 35,875 417.00 36,292 
Step 12 37,413 417.00 37,830 
Step 13 38,950 417.00 39,367 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. This first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

. MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKERS' AWARD 1976 

No. 29 of 1974. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' 
Union of Australi~ Western Australian Branch, Union of 

Workers 

and 

Toorak Lodge and Others. 

No. 576 of 1994. 

Motel, Hostel, Service Flats and Boarding House 
Workers' Award, 1976 

No. 29 of 1974. 

COMMISSIONER R.H. GIFFORD. 

13 March 1995. 
Order. 

HAVING heard Mr E. Fry on behalf of the Applicant and 
Mr G. Blyth on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders--

THAT the Motel, Hostel, Service Flats and Boarding 
House Workers' Award, 1976 be varied in accordance 
with the following Schedule and that such variation shall· 
have effect from the beginning of the first pay period 
commencing on or after the 6th day of March 1995. 

(Sgd.) R.H. GIFFORD, 
[L.S.] Commissioner. 
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Schedule. 
I. Clause II.-Casual Workers. Delete this clause and in

sert in lieu thereof the following: 

II.-CASUAL EMPLOYEES 
(I) A casual employee shall mean an employee engaged 

and paid as such, and whose employment may be 
terminated by the giving of one hour's notice on ei
ther side, or the payment or forfeiture, as the case 
may be, of one hour's pay. 

(2) Casual employees shall not be engaged for less than 
two consecutive hours per time. 

(3) A Casual employee shall be paid only the following 
hourly wage rates for any work performed: 

Days 
Other than 
Holidays Holidays 

$ $ 
CLASSIFICATIONS 

(total wage per hour): 
(I) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or 

Other Cooks 
(5) Bar Attendant

category I 
(6) Bar Attendant-

13.36 
12.39 
11.82 

11.69 

11.80 

category 2 12.04 
(7) Cellarman 12.10 
(8) Head WaiterlWaitress 12.39 
(9) Head Steward/Stewardess 12.39 

(10) Hostess 12.39 
(11) WaiterlWaitress 11.53 
(12) Steward/Stewardess 11.53 
(13) Housekeeper/Supervisor 12.68 
(14) Night Porter 1t.41 
(15) Hall Porter itA I 
(16) Lift Attendant 11.41 
(17) Cashier 11. 80 
(18) Snack Bar Attendant 11.53 
(19) Butcher 12.39 
(20) Kitchenhand 11041 
(21) Commissionaire and/or 

22.13 
20.51 
19.56 

19.35 

19.53 

19.92 
20.03 
20.51 
20.51 
20.51 
19.07 
19.07 
20.99 
18.88 
18.88 
18.88 
19.53 
19.07 
20.51 
18.88 

Car Parking Attendant 11041 18.88 
(22) Security Officer 12.39 20.5 I 
(23) Timekeeper 11.80 19.53 
(24) Storeman 11.69 19.35 
(25) Housemaid I I .41 18.88 
(26) Laundress 11.4 I 18.88 
(27) Cleaner 11.4 I 18.88 
(28) Maintenance Man 12.39 20.51 
(29) Gardener 11.41 18.88 
(30) Yardman 11.4 I 18.88 
(31) General Hand 11.41 18.88 
The rates of pay in this clause include the first $8.00 
per week (21 cents per hour) arbitrated safety net 
adjustment payable under the December 1994 State 
Wage Decision. This first $8.00 per week (21 cents 
per hour) arbitrated safety net adjustment may be 
offset to the extent of any wage increase as a result 
of agreements reached at enterprise level since 1 No
vember 1991. Increases made under previous State 
Wage Case Principles or under the current Statement 
of Principles, excepting those resulting from enter
prise agreements, are not to be used to offset arbi
trated safety net adjustments. 

2. Clause 21.-Wages. Delete subclause (1) of this clause 
and insert in lieu thereofthe following: 

(1) (a) Classifications 

(I) Chef 
(2) Qua\ified Cook 

Base 
Rate 
(per 

fOl1lligbt) 

S 
771.90 
7\9.20 

SuppIo. AIbitnIIed TOIBI 
mmII!Iy Safety Net Award 
JlII)'Il1eiII AIIjusImmI Rate(per 

(per (per fOI1Iligbt) 
fOI1Iligbt) fOI1Iligbt) 

S S S 
16.00 \6.00 803.90 
16.00 16.00 751.20 

(3) Cook Emp\oyed Alone 
(4) Breakfast andIor Other 

Cooks 
(5) Bar Attendant

Category \ 
(6) Bar Attendant-

Category 2 
(7) Cellarman 
(8) Head WaiterlWaitress 
(9) Hesd StewardlStewardess 
(10) Hostess 
(\1) WaiterlWaitress 
(\2) Steward/Stewardess 
(\3) Housekeeper/Supervisor 
(14) Night Porter 
(15) Hall Porter 
(16) Lift Attendant 
(17) Cashier 
(18) Snack Bar Attendant 
(19) Butcher 
(20) Kitchenhand 
(2\) Commissionaire andIor 

Base 
Rate 
(per 

fOl1nigbt) 

$ 

678.20 

671.50 

677.20 

690.00 
693.60 
7\9.20 
7\9.20 
7\9.20 
662.50 
662.50 
734.80 
656.30 
656.30 
656.30 
677.20 
662.50 
719.20 
656.30 

Car Parking Attendant 656.30 
(22) Security Officer 7\9.20 
(23) Timekeeper 677.20 
(24) Storeman 671.50 
(25) Housemaid 656.30 
(26) Laundress 656.30 
(27) C1esner 656.30 
(28) Maintenance Man 719.20 
(29) Gardener 656.30 
(30) Yardman 656.30 
(31) General Hand 656.30 

(b) Supplementary Payments . 

SuppIo. Arbitrated TOIBI 
mmII!Iy Safety Net Award 
JlII)'Il1eiII AdjUSlJtJent Rate (per 

(per (per fOl1nigbt) 
fOl1nigbtl fOl1lligbt) 

$ $ $ 

16.00 16.00 710.20 

16.00 16.00 703.50 

16.00 16.00 709.20 

16.00 
16.00 
16.00 
16.00 
\6.00 
\6.00 
16.00 
16.00 
16.00 
16.00 
\6.00 
16.00 
16.00 
16.00 
16.00 

16.00 
\6.00 
16.00 
\6.00 
16.00 
\6.00 
16.00 
\6.00 
16.00 
\6.00 
16.00 

16.00 
\6.00 
16.00 
\6.00 
\6.00 
\6.00 
16.00 
\6.00 
16.00 
16.00 
16.00 
\6.00 
\6.00 
16.00 
\6.00 

\6.00 
\6.00 
16.00 
16.00 
\6.00 
16.00 
16.00 
\6.00 
16.00 
\6.00 
16.00 

722.00 
725.60 
751.20 
751.20 
751.20 
694.50 
694.50 
766.80 
688.30 
688.30 
688.30 
709.20 
694.50 
751.20 
688.30 

688.30 
751.20 
709.20 
703.50 
688.30 
688.30 
688.30 
751.20 
688.30 
688.30 
688.30 

Supplementary payments prescribed in this clause 
are in substitution of any overaward payment as de
fined hereunder which would otherwise have been 
paid as at the date of this variation to the award. 
"Overaward payment" is defined as the amount 
(whether it be termed "Overaward payment", "at
tendance bonus", or any similar term) which an em
ployee would receive in excess ofthe "award wage" 
for the classification in which such employee is en
gaged. Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, disability 
allowances, fares and travelling time allowance and 
any other ancillary payments of a like nature pre
scribed by this award. 

(c) Arbitrated Safety Net Adjustment 
The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not be used to offset arbi
trated safety net adjustments. 
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PERFORMERS LIVE AWARD (WA) 1993 
No. A 18 of 1989. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Karratha College Council 

and 

Actors Equity of Western Australia (Union of Employees). 

No. 1653 of 1993. 

Perfonners Live Award (WA) 1993 
No. A 18 of 1989. 

COMMISSIONER R.H. GIFFORD. 

22 March 1995. 
Order. 

HAVING heard Ms A. Hall on behalf of the Applicant and 
Mr J. Walsh on behalf of the Respondent, and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

THAT the Perfonners Live Award (WA) 1993 be var
ied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the 
first pay period commencing on or after the 14th day of 
September 1993. 

[L.S.] 
(Sgd.) R.H. GIFFORD, 

Commissioner. 

Schedule. 
Schedule C-Parties to the Award. Delete the following party 

under the heading 'Theatre' from this Schedule: 
Walkington Theatre 
PO Box 315 
KARRATHA WA 6714. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD 1979 

No. R 48 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Federated Liquor and Allied Industries Employees' 
Union of Australia. Western Australian Branch, Union of 

Workers 

and 

Western Australian Hotels and Hospitality 
Association Incorporated (Union of Employers) and Others. 

No. 578 of 1994. 

Restaurant, Tearoom and Catering Workers' Award, 1979 
No. R 48 of 1978. 

COMMISSIONER R.H. GIFFORD. 

13 March 1995. 
Order. 

HA VINO heard Mr E. Fry on behalf of the Applicant and 
Mr O. Blyth on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Restaurant, Tearoom and Catering Work
.ers' Award, 1979 be varied in accordance with the fol-

Jowing Schedule and that such variation shall have effect 
from the beginning of the first pay period commencing 
on or after the 6th day of March 1995. 

(Sgd.) R.H. GIFFORD, 
[L.S.] Commissioner. 

Schedule. 
I. Clause 11.-CasuaJ Workers. Delete this clause and in

sert in lieu thereof the following: 

ll.-CASUAL EMPLOYEES 
(I) A casual employee shall mean an employee engaged 

and paid as such, and whose employment may be 
tenninated by the giving of one hour's notice on ei
ther side, or the payment or forfeiture, as the case 
may be, of one hour's pay. 

(2) Casual employees shall not be engaged for less than 
two consecutive hours per time. 

(3) A casual employee shall be paid only the following 
hourly wage rates for any work perfonned: 

CLASSIFICATIONS 
(total wage per hour): 

(1) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or 

OtberCooks 
(5) Bar Attendant

Category I 
(6) Bar Attendant-

Days 
Other than 
Holidays Holidays 

$ $ 

13.36 
12.39 
11.82 

11.69 

11.80 

22.13 
20.51 
19.56 

19.35 

19.53 

Category 2 12.04 19.92 
(7) Head WaiterIWaitress 12.39 20.51 
(8) Head Steward/Stewardess 12.39 20.51 
(9) Hostess 12.39 20.51 

(10) WaiterIWaitress 11.53 19.07 
(11) Steward/Stewardess 11.53 19.07 
(12) Cashier 11.80 19.53 
(13) Counterhand 11.53 19.07 
(14) Kitchenhand 11.41 18.88 
(15) Laundress 11.41 18.88 
(16) Cleaner 11.4 I 18.88 
(17) Yardman 11.41 18.88 
(18) General Hand 11.41 18.88 
The rates of pay in this clause include the first $8.00 
per week (21 cents per hour) arbitrated safety net 
adjustment payable under the December 1994 State 
Wage Decision. This first $8.00 per week (2 I cents 
per hour) arbitrated safety net adjustment may be 
offset to the extent of any wage increase as a result 
of agreements reached at enterprise level since I No
vember 1991. Increases made under previous State 
Wage Case Principles or under the current Statement 
of Principles, excepting those resulting from enter
prise agreements, are not to be used to offset arbi
trated safety net adjustments. 

(4) (a) The working time for a casual employee on an out
side job shall count from the time appointed for their attend
ance at the job until they are discharged. Fares to and from 
the place of engagement and the job shall be paid by the em
ployer. 

(b) The wages payable to a casual employee on an outside 
job, shall be banded to the employee immediately on comple
tion of the engagement or if impracticable shall be forwarded 
to the employee within 48 hours of completion of the pay 
week in which such employee was employed. 
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2. Clause 2 I.-Wages. Delete subclause (I) of this clause 
and insert in lieu thereof the following: 

(I)(a) Classifications 
Base SuppI&- Albitrated Total 
Rate menIaIy SafetyNet Award 
(per payment Adjusttnrnt Rate (per 

(I) Chef 
(2) Qualified Cook 
(3) Cook Employed Alone 
(4) Breakfast and/or Other 

Cooks 
(5) Bar Attendant

Category I 
(6) Bar Attendant-

Category 2 
(7) Head WaiterIWaitress 
(8) Head Steward/Stewardess 
(9) Hostess 
(10) WaiterIWaitress 
(11) Steward/Stewardess 
(12) Cashier 
(13) Counterhand 
(14) Kitchenhand 
(15) Laundress 
(16) Cleaner 
(17) Yardman 
(18) General Hand 

fortnight) 

$ 

771.90 
719.20 
678.20 

671.50 

677.20 

690.00 
719.20 
719.20 
719.20 
662.50 
662.50 
677.20 
662.50 
656.30 
656.30 
656.30 
656.30 
656.30 

(b) Supplementary Payments 

(per (per foIInigbt) 
fortnight) foIInigbt) 

$ $ S 
16.00 16.00 803.90 
16.00 16.00 751.20 
16.00 16.00 710.20 

16.00 16.00 703.50 

16.00 16.00 709.20 

16.00 16.00 722.00 
16.00 16.00 751.20 
16.00 16.00 751.20 
16.00 16.00 751.20 
16.00 16.00 694.50 
16.00 16.00 694.50 
16.00 16.00 709.20 
16.00 16.00 694.50 
16.00 16.00 688.30 
16.00 16.00 688.30 
16.00 16.00 688.30 
16.00 16.00 688.30 
16.00 16.00 688.30 

Supplementary payments prescribed in this clause 
are in substitution of any overaward payment as de
fined hereunder which would otherwise have been 
paid as at the date of this variation to the award. 
"Overaward payment" is defined as the amount 
(whether it be tenned "Overaward payment", "at
tendance bonus", or any similar tenn) which an em
ployee would receive in excess of the "award wage" 
for the classification in which such employee is en
gaged. Provided that such payment shall exclude 
overtime, shift allowance, penalty rates, disability 
allowances, fares and travelling time allowance and 
any other ancillary payments of a like nature pre
scribed by this award. 

(c) Arbitrated Safety Net Adjustment 
The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not be used to offset arbi
trated safety net adjustments. 

. SALARIED OFFICERS (PARAPLEGlC
QUADRIPLEGIC ASSOCIATION) AWARD, 1988 

No. A17 of1988. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western Australia 
(Union of Workers) 

and 
Paraplegic-Quadriplegic Association. 

No. 375 of 1994. 
COMMISSIONER C.B. PARKS. 

21 March 1995. 
Order. 

HAVING heard Ms C. Drew on behalf of the Applicant and 
Mr M. O'Connor on behalf of the Respondent, and having 
been satisfied that the award variation sought is in accordance 

with the State Wage Case Decision handed down by the Com
mission in Court Session on 30 December 1994, the Commis
sion pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 as amended, by consent hereby orders--

THAT the Salaried Officers (Paraplegic-Quadriplegic 
Association) Award, 1988 be amended in accordance with 
the following schedule and that such variation such have 
effect from the beginning of the first pay period com
mencing on or after 7 November 1994. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

Schedule. 
Clause 23.-8alaries: Delete this clause and insert in lieu 

thereof-
23.-8ALARIES 

The minimum rates of salaries to be paid to employees cov-
ered by this Award shall be set out hereunder. The conversion 
of classifications existing prior to the operation of this clause 
shall be in accordance with Schedule B attached to this Award. 

1st 
Arbitrated Salary 
Safety Net P/Annum 

Salary ~ustment TotalMin 
P/Annum PAnnum Rate 

(I) CLERICAL OFFICER (CLASS I) 
Under 17 years 10,614 226 10,840 
17 years 12,036 257 12,293 
18 years 13,906 297 14,203 
19 years 15,814 337 16,151 
20 years 17,776 379 18,155 
AdullRates 1st year 19,542 417 19,959 

2ndyesr 20,098 417 20,515 
3rdyear 20,842 417 21,259 
41hyear 21,491 417 21,908 

(2) CLERICAL OFFICER (CLASS 2) 
Under 17 years 10,845 222 11,067 
17 years 12,540 257 12,797 
18 years 14,504 297 14,801 
19 years 16,660 341 17,001 
20 years 18,610 381 18.991 
Adult Rates Is~ear 20,365 417 20,782 

2n year 21,018 417 21,435 
3rdyear 21,669 417 22,086 
41hyear 22,316 417 22,733 
5th year 22,967 417 23,384 
6th year 23,618 417 24,035 
7th year 24,367 417 24,784 

(3) CLASSIFIED OFFICERS 
CLASSIFICATION 
Grade I 1st year 24,886 417 25,303 

Thereafter 25,651 417 26,068 
Grade 2 1st year 26,400 417 26,817 

Thereafter 27,151 417 27,568 
Grade 3 1st year 27,981 417 28,398 

Thereafter 28,852 417 29,269 
Grade 4 1st year 29,770 417 30,187 

Thereafter 30,714 417 31,131 
Grade 5 1st year 31,645 417 32,062 

Thereafter 32,586 417 33,003 
Grade 6 1st year 33,572 417 33,989 

Thereafter 34.577 417 34,994 
Grade 7 1st year 35,537 417 35.954 

2nd year 36,576 417 36.993 
Thereafter 37,563 417 37,980 

Grade 8 1st year 38.572 417 38,989 
Thereafter 39,562 417 39,979 

Grade 9 1st year 40,625 417 41,042 
Thereafter 41,683 417 42,100 

(4) TECHNICAL ASSISTANTS 
Grade I 
16 years 10,177 212 10,389 
17 years 12,228 255 12,483 
18 years 14,169 295 14,464 
19 years 16,337 340 16,677 
20 years 18,343 382 18,725 
AdullRates Is~ear 20,032 417 20,449 

2n year 20,687 417 21,104 
3rdyear 21,363 417 21,780 
4th year 21,999 417 22,416 

Grade 2 
1st year 21,999 417 22,416 
2nd year 22,409 417 22,826 
3rdyear 22,802 417 23,219 
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Grade 3 

SalI11)' 
P/Atmum 

1st 
Arbitrated 
Safety Net 
Alfustmenl 
PYAtmum 

Salary 
P/Atmum 
TotalMin 

Rate 

ISI year 22,802 417 
417 
417 
417 
417 
417 
417 
417 
417 

23,219 
23.672 
24,322 

2nd year 23,255 
3rd year 23,905 
1st year 26,533 
2nd year 27,975 
3rd year 29.771 
4th year 31,647 
5th year 34,669 
6th year 36,688 

(5) PROFESSIONAL OFFICERS 

26,950 
28.392 
30,188 
32.064 
35,086 
37,105 

(a) Medical Social Workers. Physiotherapists. Occupa
tional Therapists, Psychologists or any other pro
fessional calling as agreed between the Union and 
the Association. 

1st 
Arbitrated Salary 
Safety Net P/Atmum 

Salary Adjustment Total Min 
P/Atmum P/Atmum Rate 

1st Year 26,S33 417 26,950 
2nd Year 27,975 417 28.392 
3rd Year 29,nt 417 30,188 
4th Year 31,647 417 32,064 
Sth Year 34,669 417 35,086 
6th Year 36,688 417 37,105 

(b) The following shall apply to employees appointed 
in accordance with this subclause: 

(i) Employees who have completed an approved 
three academic year tertiary qualification rel
evant to their calling shall commence at the 
first year increment. 

(ii) Employees who have completed an approved 
four academic year tertiary qualification rel
evant to their calling shall commence at the 
second year increment. 

(iii) Employees who have completed an approved 
Masters or PhD degree relevant to their call
ing shall commence at the third year incre
ment. 

Provided that employees who attain a higher tertiary 
level qualification after appointment shall not be en
titled to any advanced progression through the range. 

(6) In the event of a dispute between the parties concerning 
the classification or grading of an employee. the dispute shall 
be referred to a Board of Reference, as constituted under Sec· 
tion 48 of the Industrial Relations Act, 1979. 

(7) Annual Increments: 
Annual increments shall not be automatic and shall be sub

ject to the employee's efficient perfonnance over the preced
ing twelve months. Any dispute in relation to the payment of 
an annual increment shall be referred to the Western Austral· 
ian Industrial Relations Commission. 

(8) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. The first $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since I November 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, except those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 19'17 

No. R 31 of 19'16. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
ofW.A. 

File No. 76 80 105. 
The Shop and Warehouse (Wholesale and Retail 

Establishments) State Award 1977 
No. R 32 of 1976. 

COMMISSIONER A.R. BEECH. 
5 April 1995. 

Order. 
WHEREAS the Commission on its own motion pursuant to 
s.47 of the Industrial Relations Act 1979 gave notice of its 
intention to strike out a number of respondents to The Shop 
and Warehouse (Wholesale and Retail Establishments) State 
Award 1977 on the grounds that they are no longer carrying 
on business in an industry to which the award applies (see 
(1993) 73 WAIG 2784); 

AND WHEREAS the Commission. being satisfied that sub
section (3) ofs.47 has been complied with. is of the opinion 
that the respondents set out in the Schedule attached hereto 
are no longer carrying on business in an industry to which the 
award applies; 

HAVING heard Mr M. Bishop on behalf of The Shop. Dis
tributive and Allied Employees' Association ofW.A.; 

NOW THEREFORE. I the undersigned. Commissioner of 
the Westem Australian Industrial Relations Commission, pur
suant to the powers conferred on me under the Industrial Re
lations Act 1979. hereby order:-

THAT the respondents listed in the Schedule attached 
hereto be struck out as respondents to The Shop and Ware
house (Wholesale and Retail Establishments) State Award 
1977. 

[L.S] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 
Ace Theatres Pty Ltd. 

447 Murray Street, Perth, W.A. 6000 
Alexpro Pty Ltd. 

Balcatta Road, Balcatta, W.A. 6021 
Alma Engineering. 

Abernethy Road. Belmont, W.A. 6104 
Andrew Bros Pty Ltd, 

360 Murray Street, Perth, W.A. 6000 
Amold & Co. R.E .• 

241 Railway Parade, Maylands, W.A. 6051 
Australasian Film Hire Pty Ltd, 

447 Murray Street, Perth, W.A. 6000 
Australian Fur & General Distributors. 

1025 Wellington Street, Perth, W.A. 6000 
Bakers Bun Hot Bread Kitchen, 
. 224 Rokeby Road, Subiaco, W.A. 6008 

Barkers (Victoria) Pty Ltd, 
328 Albany Highway, Victoria Park, W.A. 6100 

Basnett Garland Pty Ltd, 
47 King Street, Perth. W.A. 6000 

Blue Cross Products Pty Ltd, 
10 Collingwood Street, Osbome Park, W.A. 60 17 

Cabussco, 
384 South Terrace, Fremantle, W.A. 6160 

Campers Pride Pty Ltd, 
858 Hay Street, Perth W.A. 6000 
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Carba Aust. Ltd, 
243 Great Eastern Highway, Belmont, W.A. 6104 

Murray & Co, W., 
266 Railway Parade, West Leederville, W.A. 6007 

Carbarns Mulberry & McLeanPty Ltd, 
Central Road, Metropolitan Markets, Perth, W.A. 6000 

McCullochs Hire & Sales, 
246 Gt Eastern Highway, Belmont, W.A. 6104 

Chesson Sporting Goods Pty Ltd, 
20 Billows Street, Kewdale, W.A. 6105 

McIlwraiths-Stjrling Brass Pty Ltd, • 
22 Sussex Street, Maylands, W.A. 6051 

Commercial Cleaning Supplies, 
176A Railway Parade Leederville, W.A. 6007 

National Fisheries (1957) Pty Ltd, 
Havelock Street, West Perth, W.A. 6005 

Concraft Sales Pty Ltd, 
95 Guthrie Street, Osborne Park, W.A. 6017 

Paradar Pty Ltd, 
109 Kew Street, Welshpool, W.A. 6106 

Continuous Music Systems & Acoustics, 
158 Edward Street, East Perth, W.A. 6000 

Perth United Friendly Society Chemists, 
84 Beaufort Street, Perth! W.A. 6000 

Cotton Traders of Australia Pty Ltd, 
154 Planet Street, Carlisle, W.A. 610 1 

Plywood & Marine Sales Pty Ltd, . 
9 Garling Street, O'Connor, W.A. 6163 

Crommelin & Co Pty Ltd, T. W., 
18 Oxford Street, Leederville, W.A. 60,07 

Prima Ballet Shoppe, . 
27 London Court, Perth, W.A. 6000 

Crosby (Merchandise) Pty Ltd, w'M., Quartermaine & Co, L.H., 
624 Murray Street, Perth, W.A. 6000 5 Henry Street, Fremantle, W.A. 6160 

Dataset Aust. Pty Ltd, 
45 Ventnor Avenue, West Perth, W.A. 6005 

Reliance MacBean Pty Ltd, 
59 Brewer Street, East Perth, W.A. 6000 

David Jones (W.A.) Ltd, 
152 St George's Terrace, Perth, W.A. 6000 

RudClers Ltd, 
11 Cliff Street, Fremantle, W.A. 6160 

Direct Distributors Ltd, Sabco S.A. Brush Co Ltd, 
176 Swansea Street, East Victoria Park, W.A. 6101 455 Scarborough Beach Road, Osborne Park, W.A. 6017 

Edward Business Machines Pty Ltd, 
107 Wellington Street, Perth, W.A. 6000 

Sandovers McLeans Ltd, 
45 Queen Victoria Street, Fremantle, W.A. 6160 

Farmer Jones Meat Mart, 
G.P.O. Box 1200, Perth, W.A. 6001 

Seecom Electronic Components, 
34 East Parade, Mt Lawley, w'A. 6050 

Finlays Nuts, 
21 Guthrie Street, Osborne Park, w'A. 6017 

Singer Sewing Machine Co, 
800 Hay Street, Perth, W.A. 6000 

Flatman & Co, L., Snow Elliott & Co, 
46 Robinson Avenue, Belmont, W.A. 6104 794 Hay Street, Perth, W.A. 6000 

Foggitt Jones, Pty Ltd, 
Clayton Street, Bellevue, W.A. 6056 

Stirling Gas Services Pty Ltd, 
8 Cantonment Street, Fremantle, W.A. 6160 

Fremantle Providoring Co. Pty Ltd, 
7 Leake Street, Fremantle, W.A. 6160 

Sue, Jack Esq, 
486 Murray Street, Perth, W.A. 6000 

Fresh Fruit Company Pty Ltd, 
147 Colin Street; West Perth, W.A. 6005 

Supa-Fum Industries, . 
321 Selby Street, Osborne Park, W.A. 6017 

General Accessories Bicycle Div., 
188 Welshpool Road, Welshpool, W.A. 6106 

Symonds Esq, E., 
38 Hutton Street, Osborne Park, W.A. 6017 

Golin & Co, Pty Ltd 
215 Hay Street, Subiaco, W.A. 6008 

Taylor's Coins (W.A.), 
31 Swansea Street, East Victoria Park, W.A. 6 t 0 I 

Haig & Co, A.C., 
80 Goodwood Parade, Rivervale, W.A. 6103 

Tip Top Smallgoods & Bacon Kitchen, 
567 Newcastle Street, Perth, W.A. 6000 

Hayes Enterprises (1974), 
Raymond Avenue, Bayswater, W.A. 6053 

United Packages (W.A.) Pty Ltd, 
Yarrlck Street, O'Connor, W.A. 6163 

Henry Jones Ltd, Universal Glass Co Ltd, 
10 Briggs Street, East Victoria Park, W.A. 6101 269 James Street, Perth, W.A. 6000 

Hoffinan Vacuum Systems, 
449 Orrong Road, Kewdale, W.A. 6105 

Universal Library, 
165 Oxford Street, Leederville, W.A. 6007 

Kelly & Rodoreda Pty Ltd, 
39 King Street, Perth, W.A. 6000 

Vessey Chemicals Pty Ltd, 
19 Blinco Street, Fremantle, W.A. 6160 

Kenwood Peerless Pty Ltd, 
9,Guildford Road, Mt Lawley, W.A. 6050 

w,A. Plaster Mills, 
120 Claisebrook Road, East Perth, W.A. 6000 

Kiwi Aust., Ltd, Watson Victor Ltd, 
41 Frobisher Road, Osborne Park, W.A. 6017 324 Charles Street, Perth, W.A. 6000 

Keen Klean Carpet Service, Webb & Co, H.H., 
458 Riverton Drive, East Riverton, W.A. 6155 438 Scarborough Beach Road, Osborne Park, W.A. 6017 

Lightbum Products Ltd, 
30 King Edward Road, Osborne Park, W.A. 6017 

Wessberg Martin Engineering Co, 
112 Pilbara Street, Welshpool, W.A. 6106 

Mallabones Pty Ltd, West End Bootmakers, 
139 Colin Street, West Perth, W.A. 6005 897 Hay Street, Perth, W.A. 6000 

MaHeys Consumer Services Pty Ltd, Western Ice Co, 
150 Claisebrook Road, East Perth, W.A. 6000 92 Roe Street, Perth, W.A. 6000 

Manton & Co Pty Ltd, J.R., 
1028 Albany Highway, East Victoria Park, W.A. 6101 

Westralian Soaps Pty Ltd, 
17 Brack Street, North Fremantle, W.A. 6159 

Meecham Bros. & Son, 
113 Claremont Crescent, Swanbourne, W.A. 6010 

Whippy (Pth) Pty Ltd. Mr., 
611 Murray Street, Perth, W.A. 6000 

Moran & Co, Ltd, H .. 
100 Frobisher Street, Osborne Park, W.A. 60 17 

Wigmores Machinery Pty Ltd, . 
128 Great Eastern Highway, South Guildford, W.A. 6055 
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Wilson Morgan & Associates, 
166 James Street, Perth, W.A. 6000 

Williams & Wood Pty Ltd, 
81 Robinson Avenue, Belmont, W.A. 6104 

Wrights Ltd, 
7 Briggs Street, East Victoria Park, W.A. 6\01 

WOLOGlCAL GARDENS EMPLOYEES AWARD 
1969 

No. 29 of 1969. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 
The Australian Liquor, Hospitality and 

Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch 

and 
Zoological Gardens Board. 

No. 1624 of 1993. 
COMMISSIONER C.B. PARKS. 

9 March 1995 
Order. 

HAVING heard Mr M.R. Kirkpatrick and later Mr N. Ellery 
on behalf ofthe Applicant and Mr B. Kirwan on behalf of the 
Respondent, and having been satisfied that the award varia
tion sought is in accordance with the State Wage Case Deci
sion handed down by the Commission in Court Session on 30 
December 1994 the Commission pursuant to the powers con
ferred on it under the Industrial Relations Act, 1979 as 
amended hereby orders--

THAT the Zoological Gardens Employees Award 1969 
be amended in accordance with the following schedule 
and that such variation such have effect from the begin
ning of the first pay period commencing on or after 6 
January 1995 .. 

[L.S] 

Schedule. 

(Sgd.) C.B. PARKS, 
Commissioner. 

Clause 10.-Wages: Delete subclause (I) ofthis clause and 
insert in lieu thereof-

(I)(a) The minimum total rate of wage payable under this 
award shall be as follows: 

Base Rate 

KEEPER 
Year One 400.00 
Year Two 410.00 
Year Three 420.00 
SPECIALIST KEEPER-<JRADE I 
Year One 432.70 
Year Two 444.40 
Year Three 456.30 
Year Four 468.20 
SPECIALIST KEEPER-<JRADE 11 
Year One 480.10 
Year Two 492.00 
Year Three 503.90 
Year Four 516.00 
SENIOR SPECIALIST KEEPER 

First Minimum 
Arbitrated Total Rate 
Safely Net 
Adju;ment 

8.00 
8.00 
8.00 

8.00 
8.00 
8.00 
8.00 

8.00 
8.00 
8.00 
8.00 

408.00 
418.00 
428.00 

440.70 
452.40 
464.30 
476.20 

488.10 
500.00 
511.90 
524.00 

Year One 536.30 8.00 544.30 
Year Two 551.10 8.00 559.10 
Year Three 566.90 8.00 574.90 

(b) The rates of pay in this award include the first S8.00 
per week arbitrated safety net adjustment payable 
uoder the December, 1994 State Wage Decision. This 

first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
I November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

AWARDS/AGREEMENTS
Application for variation of

No variation resulting
BUILDING TRADES AWARD 1968 

No. 31 of 1966. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 
Branch; The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers; The 

Australian Builders' Labourers' Federated Union of 
Workers-Western Australian Branch; The Operative 
Plasterers and Plaster Workers Federation of Australia 

(Industrial Union of Workers) Western Australian Branch; 
Building Trades Association of Unions of Western Australia 

(Association of Workers) 
and 

Cocal Cola Bottlers and Others. 
No. I 695B of 1993. 

Building Trades Award 1968 No. 31 of 1966. 
COMMISSIONER A R BEECH. 

15 March 1995. 
Order. 

WHEREAS an application to vary the Building Trades Award 
1968 No. 31 of 1966 was lodged in the Commission; 

AND WHEREAS reasons for decision were issued on 27 
September 1994 and the application was divided into two parts; 

AND WHEREAS an order issued dealing with Part A of 
the application on 30 September 1994; 

AND WHEREAS Part B was adjourned to enable the par
ties to continue discussions; 

AND WHEREAS the applicants subsequently advised that 
they wished to discontinue Part B of the application; 

AND HAVING heard MsJ Harrison on behalf of the Appli
cants and Mr L Joyce on behalf of the Respondents; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT application I 695B of 1993 be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 
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BUILDING TRADES (GOVERNMENT) AWARD 1968 
No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Operative Painters and Decorators Union of Australia 
(W.A. Branch); The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers Union of 

Australia--Western Australian Branch; The Australian 
Builders' Labourers' Federated Union of Workers-

Western Australian Branch; The Plasterers and Plaster 
Workers Federation of Australia (Industrial Union of 

Workers) Western Australian Branch; The Plumbers and 
Gasfitters Employees' Union of Australia, West Australian 

Branch, Industrial Union of Workers and Others 
and 

Minister for Health and Others. 
No. 235 of 1993. 

Building Trades (Government) Award 1968 
No. 31A of 1966. 

COMMISSIONER A.R. BEECH. 
17 March 1995. 

Order. 
WHEREAS on the 17th January 1994 the Commission issued 
an order that the application be adjourned and may be re-listed 
for further hearing and determination upon the request of ei
ther party; 

AND WHEREAS the applicant has advised that it no longer 
wishes to have the matter re-listed and requests that the mat
ter now be closed; 

AND WHEREAS the Commission is of the opinion that an 
order should issue finally determining the application; 

AND HAVING heard Ms J Harrison on behalf ofthe Appli
cants and Mr J Lange on behalf of the Respondents; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be determined in the terms of 
order I. of Order 235(3) of 1993. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

CASE AND BOXMAKERS AWARD 1952 
No. 48 of 1951. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The United Timber Yards, Sawmills and 
Woodworkers Employees' Union of Western Australia 

and 

Chep Handling Systems and Others. 

No. 413 of 1991. 

The Case and Boxrnakers Award 
No. 48 of 1951. 

COMMISSIONER A.R. BEECH. 

16 March 1995. 
Order. 

WHEREAS an application to vary the above award was lodged 
in the Commission; 

AND WHEREAS the parties sought to have the matter ad
journed to enable further discussions to take place regarding 
the amalgamation of two unions; 

AND WHEREAS the parties agreed'to advise the Commis
sion when they wished to proceed with the matter; 

AND WHEREAS the applicant subsequently advised the 
Commission that the matter should be discontinued; 

AND HAVING heard Mr R Keegan and later Ms M Tome 
on behalf of the Applicant and Mr A Tomlinson on behalf of 
the Respondents; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S.] Commissioner. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act) 979. 

The Construction, Mining, Energy, 
Timberyards, Sawmills and Woodworkers 

Union of Australia--Western Australian Branch 

and 

Bell Basic Industries Ltd and Others 
(No. 1700B of 1993) 

Earthmoving and Construction Award 

No. 10 of 1963 
COMMISSIONER A R BEECH 

28 February 1995 

Order. 
WHEREAS an application to vary the above award was lodged 
in the Commission; 

AND WHEREAS the Commission divided the application; 
AND WHEREAS Application ) 700A was finalised by an 

Order of the Commission on 10 March 1994 and Application 
1700B was adjourned sine die; 

AND WHEREAS the applicant has now requested that 
Application ) 700B be discontinued; 

AND HAVING heard Ms M Tome on behalf of the 
Applicant, Mr A Heelan and with him Mr M Jensen on behalf 
of the Respondents members of the Chamber of Commerce 
and Industry of Western Australia and Mr J Lange on behalf 
of the Hon Minister for Labour Relations and the Hon. Minister 
for Works (intervening); 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 
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ENGINEERING TRADES (GOVERNMEN1) 
AWARD. 1967 

AWARD Nos. 19, 30 and 31 of 1961 and J of1961. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Metals and Engineering Workers' Union--Westem 
Australia and Another 

and 
Hon Minister for Housing and Others. 

No. 968 of 1994. 

SENIOR COMMISSIONER G.G. HALLlWELL. 
27 March 1995. 

Order. 
HAVING heard Mr A. Lovell on behalf ofthe Applicants and 
Ms T. Alien on behalf of the Respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby order~ 

(1) THAT the application to relist Application 968 of 
1994 be dismissed. 

(Sgd.) G.G. HALLlWELL, 
[L.S] Senior Commissioner. 

MEAT INDUSTRY (STATE) AWARD, 1980 
No. R9 of1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Branch ofthe Australasian Meat 
Industry Employees Union, Industrial Union of Workers, 

Perth 
and 

Action Food Barns (WA) Pty Ltd and Others. 
No. 89 of 1995. 

SENIOR COMMISSIONER G.G. HALLlWELL. 
29 March 1995. 

Order. 
THE Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders

THAT the application be wholly discontinued. 
(Sgd.) G.G. HALLlWELL, 

[L.S] Senior Commissioner. 

NOTICES-
Award! Agreement matters--

Application No. 340 of 1995 

APPLICATION FOR VARIATION OF AGREEMENT 
TITLED "BHP IRON ORE (GOLDSWORTHY) PTY LTD 

ENTERPRISE BARGAINING AGREEMENT 
NOTICE is given that an application has been made to the 

Commission by BHP Iron Ore (Goldsworthy) Pty Ltd under 
the Industrial Relations Act 1979 for a variation of the above 
agreement 

As far as relevant, those parts of the proposed amendment 
which relate to area of operation or scope are published 
hereunder. 

The applicant seeks to vary the enterprise bargaining 
agreement, BHP Iron (Goldsworthy) Pty Limited section 
S-Term, Scope and Operation in the following terms: 

I. This Agreement shall operate from 22 June 1994 for 
a period of! year and applies to employees of BHP 
Iron Ore (Goldsworthy) Pty Ltd who are covered by 
the Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) No. A29 of 1984 employed 
at Finucane Island and Rail Operations. 

2. Where the terms of this Agreement are inconsistent 
with the Iron Ore Prodcution and Processing (Mt 
Newman Mining Co Pty Limited) Award A29 of 
1984, the terms of this Agreement will prevail". 

A copy ofthe proposed amendment may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 

Application No. 336 of 1995. 
APPLICATION FOR VARIATION OF AWARD. 

Entitled" Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. A 29 of 

1984". 
NOTICE is given that an application has been made to the 
Commission by BHP Iron Ore Pty Ltd under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts ofthe proposed variation which 
relate to area of operation or scope are published hereunder. 

..... the applicant seeks to vary the scope of the Award to 
read as follows: 
(I) This Award-

(a) relates to the Iron Ore Production and Process
ing Industry as herein after defined; 

(b) applies to all employees employed by the ap
plicant and insert and BHP Iron Ore 
(Goldsworthy) Ply Ltd (in relation to BHP Iron 
Ore (Goldsworthy)Pty Ltds employees this 
Award will take effect from ... day 0] ... 1995) 
in any calling mentioned herein; 

(c) is restricted in its operation to the land and 
premises occupied and controlled by the ap
plicant between 18 and 26 paralleled of South 
latitude. 

(2) For the purposes ofthis Award the Iron Ore Produc
tion and Processing Industry includes the operations 
of quarry, mining, crushing treating, storing, trans
porting, loading and unloading of iron ore and op
erations incidental thereto." 

(proposed amendment is in italics). 
A copy of the proposed variation may be inspected at my 

office at 815 Hay Street, Perth. 

15 March 1995 

J.CARRIGG, 
Registrar. 
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Application No. P28 of 1995 
APPLICATION FOR VARIATION OF AWARD TITLED 

"METROPOLITAN TEACHING HOSPITAL-8ALARIES 
AND CONDITIONS OF SERVICE AWARD 1986 

(MEDICAL OFFICERS) 
NOTICE is given that an application has been made to the 
Commission by The Western Australian Branch of the Aus
tralian Medical Association Incorporated under the Industrial 
Relations Act 1979 for a variation of the above award 

As far as relevant, those parts of the proposed amendment 
which relate to area of operation or scope are published here
under. 

SCOPE 
Delete this Clause and insert in lieu therof the following: 

"This Award shall apply to all medical officers employed 
as Interns, Resident Medical Officers, Registrars and 
Senior Registrars throughtout the State of Western Aus
tralia by the Boards of Management of Public Hospitals 
or Agencies". 

A copy of the proposed amendment may be inspected at my 
office at 815 Hay Street, Perth. 

REGISTRAR 
11/4/95. 

Application No P29 of 1995 

APPLICATION FOR VARIATION OF AWARD 
TITLED" WESTERN AUSTRALIAN STATE PUBLIC 
HOSPITALS, MEDICAL PRACTITIONERS' AWARD 

1987 
NOTICE is given that an application has been made to the 

Commission by The Western Australian Branch of the 
Australian Medical Association Incorporated under the 
Industrial Relations Act 1979 for a variation ofthe above award 

As far as relevant, those parts of the proposed amendment 
which relate to area of operation or scope are published 
hereunder. 

2. CLAUSE 2: Scope: 
2.1 Delete sub clause (I) and insert in lieu after Board 

"or agency" 
2.2 Delete subclause (2)(d) 

A copy of the proposed amendment may be inspected at my 
office at 815 Hay Street, Perth. 

Registrar. 

BOARDS OF REFERENCE~ 
Decisions of.--

LONG SERVICE LEAVE-8TANDARD PROVISIONS 

BOARD OF REFERENCE 
Australasian Meat Industry Employees' Union, Industrial 

Union of Workers, Perth West Australian Branch 

'and 

Metro Meat International Pty Ltd 

(File No. BOR 27 of 1994) 

MR R C LOVEGROVE (CHAIRMAN) 

MR L G BEECH (EMPLOYEE'S REPRESENTATIVE) 

MR J N UPHILL (EMPLOYER'S REPRESENTATIVE) 

PERTH 

29th day of March 1995. 

Decision. 
CHAIRMAN: This Board of Reference is convened at the 

request of the Australian Meat Industry Employees' Union, 

Industrial Union of Workers, Perth Western Australian Branch 
in a letter dated 7 December 1994 in the following terms: 

The AMIEU requests that a Board of Reference, in 
respect of its member Kim Fairbrother, be convened 
to resolve a dispute over his entitlement to Long 
Service Leave. Mr Fairbrother previously worked 
as a seasonal worker with Metro Meats. 
Kim Fairbrother was previously employed by Metro 
Meats International Ltd, at its Albany Plant, which 
has since ceased its operations. In February 1992, 
Mr Fairbrother, along with other Albany employees 
transferred across to the Metro Meats Katanning 
Plant, when the Albany Plant shut down for its sea
sonal closure. They transferred across to the 
Katanning Plant because an extended seasonal clo
sure at the Albany works was anticipated by all of 
the workers concerned. 
The Long Service Leave Provisions provide as fol
lows: 

service shall be deemed to be continuous not
withstanding -6(h) any termination of the em
ployment by the employer on the ground of 
slackness of trade if the worker is re-employed 
by the same employer within a period not ex
ceeding 6 months from the date of termina
tion. 
The AMIEU claims that Mr Fairbrother is 
entitled to have all of his services at Metro 
Meats Albany, counted as part of his over-all 
services with Metro Meats (for the purposes 
of calculating an entitlement to Long Service 
Leave), because he returned to his employ
ment with the company, albeit at a different 
plant and just outside the prescribed six month 
period, within which an employee must recom
mence work, to have previous service counted. 
The long standing custom and practice at the 
Albany works was that notwithstanding a sea
sonal closure, which created a situation where 
an employee was re-employed outside the sixth 
month period prescribed in 6(h), the company 
would continue to count service as being con
tinuous. On this basis the Union claims that 
Kim Fairbrother's period of service should be 
deemed to be continuous. 
Accordingly the AMIEU requests that a Board 
of reference ( sic) be convened as soon as pos
sible to resolve this matter. I await your re
sponse to this request." 

The Long Service Leave Standard Provision clause 2(6) 
(75 WAIG 1-4) provides that: 

" Service shall be deemed to be continuous notwith-
standing 

(a) 

(b) 
(c) 
(d) 

(e) 
(t) 

(g) 
(h) any termination of the employment by the 

employer on the ground of slackness of trade 
if the worker is re-employed by the same em
ployer within a period not exceeding six 
months from the date of such termination; 

0) 
G) 

At the commencement ofthese proceedings the Respondent 
raised a preliminary issue and referred specificalIy to the 
Applicant's letter dated 7 December 1994 which claimed that 
Mr Fairbrother is entitled to have all of his services at Metro 
Meats, Albany, counted as part of his overall services because 
he returned to his employment with the Company, albeit at a 
different plant and just outside the prescribed six month period, 
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within which an employee must recommence work, to have 
previous service counted. 

The Respondent therefore claimt:d t~at by yirtue of ~he 
admission by the applicant that the claim hes outside. the penod 
prescribed in clause 2(6)(h) of the l:0~g ~ervlce Leave 
Standard Provisions the Board had no Junsdlcnon to award 
any entitlement to long service leave. 

The Applicant agreed that Mr Fairbrother's service fell 
outside the six months period by approximately two weeks 
but claimed that the Board should consider certain extenuation 
circumstances that caused Mr Fairbrother's present dilemma 
in respect to his long service leave entitlement. 

Exhibit 3--Statement of Termination Payment (Employer) 
showed that Mr Fairbrother ceased employment with Metro 
Meat Ltd-Albany on 23 January 1992. Mr Fairbrother 
subsequently commenced employment with Metro Meats 
International Ltd at Katanning on 31 August 1992. That break 
in service falls outside the six months period prescribed in 
clause 2(6)(h). 

It is the decision of this Board of Reference that the 
application be dismissed. 

R LOVEGROVE, 
Chairman. 

Filed in the Office of the Registrar 29/3/95. 
JCARRIGG, 

Registrar. 

LONG SERVICE LEAVE
Boards of Reference--Special-
CONSTRUCTION INDUSTRY PORTABLE PAID LONG 

SERVICE LEAVE ACT 

BOARD OF REFERENCE 
Frank Douglas Jose 

and 

Construction Industry Long Service Leave Board 

(File No. BOR 24 of 1994) 

MR R C LOVEGROVE (CHAIRMAN) 

MR W S LATTER (EMPLOYEE'S REPRESENTATIVE) 

MR J N UPHILL (EMPLOYER'S REPRESENTATIVE) 

PERTH 

3rd day of April 1995. 

Decision. 
CHAIRMAN: This Board of Reference was convened on 3 

April 1995 at the r~uest ofthe applicant a~sing from a dispute 
with the ConstructIOn Industry Long Service Leave Payments 
Board regarding his entitlement to pro-rata long service leave 
payments. 

The applicant did not attend the. hearing ~ut a~vised the 
Board of Reference he wished to withdraw hiS claim. 

Accordingly, it is the decision of the Board of Reference 
that the application be withdrawn. 

R LOVEGROVE, 
Chairman. 

Filed in the Office of the Registrar 04/04/95. 
JCARRIGG, 

Registrar. 

Miscellaneous matters-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Monadelphous Engineering Associates Ply Ltd and Bains 
Harding Industries Pty Ltd 

and 
The Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers. 
No. 1182 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
10 March 1995. 

Order. 
HAVING heard Mr P. Williams on behalf of Monadelphous 
Engineering Associates Pty Ltd and Mr B. San brook on be
half of Bains Harding Industries Ply Ltd and Mr W. Swain on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders-

(I) THAT the Schedule marked 'A' attached hereto is 
the Monadelphous South Fremantle Power Station 
Industrial Agreement, which shall come into opera
tion on and from the 10th day of March, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's file and is available 
for perusual only with the permission of the Com
mission and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ray Parfitt 
and 

Sin-Aus-Bel Pty Ltd trading as Ascot Inn. 
No. 1294 of 1994. 

COMMISSIONER R.H. GIFFORD. 
22 March 1995. 

Order. 
HAVING heard Ms S. Brown (of Counsel) on behalf of the 
Applicant and Mr G. Barrow (of Counsel) on behalf of the 
Respondent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders-

THAT the application be and is hereby dismissed. 
(Sgd.) R.H. GIFFORD, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sin-Aus-Bel Pty Ltd trading as Ascot Inn 

and 
Ray Parfitt. 

No. 82 of 1995. 
COMMISSIONER R.H. GIFFORD. 

22 March 1995. 
Order. 

HAVING heard Mr G. Barrow (of Counsel) on behalf of the 
Applicant and Ms S. Brown (of Counsel) on behalf of the 
Respondent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders--

THAT the application be and is hereby dismissed. 
(Sgd.) R.H. GIFFORD, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sin-Aus-B,el Pty Ltd trading as Ascot Inn 

and 
Ray Parfitt. 

No. 212 of 1995. 
COMMISSIONER R.H. GIFFORD. 

22 March 1995. 
Order. 

HAVING heard Mr G. Barrow (of Counsel) on behalf of the 
Applicant and Ms S. Brown (of Counsel) on behalf of the 
Respondent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders--

THAT the application be and is hereby dismissed. 
(Sgd.) R.H. GIFFORD, 

[L.S) Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Sin-Aus-Bel Pty Ltd trading as Ascot Inn 

and 
Ray Parfitt. 

No. 213 of 1995. 
COMMISSIONER R.H. GIFFORD. 

22 March 1995. 
Order. 

HAVING heard Mr G. Barrow (of Counsel) on behalf of the 
Applicant and Ms S. Brown (of Counsel) on behalf of the 
Respondent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 
hereby orders--

THAT the application be and is hereby dismissed. 
(Sgd.) R.H. GIFFORD, 

[L.S] Commissioner. 

UNFAIR DISMISSAl! 
CONTRACTUAL 

ENTITLEMENTS--
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Deborah Michelle Adams 
and 

The Footrest Specialist. 
No. 43 of 1995. 

COMMISSIONER A.R. BEECH. 
17 March 1995. 

Order. 
WHEREAS a conference of the parties was convened; 

AND WHEREAS agreement was reached at that confer
ence; 

AND WHEREAS the conference was adjourned for a speci
fied period of time to enable the parties to comply with the 
terms ofthe agreement; 

AND WHEREAS the parties were also advised that if noth
ing were heard from either party within that period of time 
then the Commission would regard the matter as having been 
concluded and would issue an order discontinuing the matter; 

AND WHEREAS that period of time has now elapsed and 
nothing has been heard from either party; 

AND HAVING heard Ms D Adams on her own behalf as 
the Applicant and Mr D Jones on behalf of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Ludovico Cannavale 

and 
Celeste Nominee T/A Caffe Piazza 

(No. 61 of 1995) 
COMMISSIONER A R BEECH 

7 March 1995 
Order. 

WHEREAS a conference of the parties was convened; 
AND WHEREAS agreement was reached between the 

parties; 
AND WHEREAS the conference was adjourned to enable 

the parties to implement the terms of the agreement; 
AND WHEREAS the parties subsequently advised that the 

terms of the agreement had been implemented and the matter 
could now be discontinued; 

AND HAVING heard Mr L Cannavale on his own behalfas 
the Applicant and Mr C Di Risio on behalf of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant t<1;. the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order- , 

THAT the application be 4iscontinued. 
", (Sgd.) A. R. BEECH, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Edwin Dean 
and 

St Barbara Mines Limited. 
No. 466 of i 994. 

COMMISSIONER C.B. PARKS. 
20 March 1995. 

Reasonsfor Decision. 
THE COMMISSIONER: By a Notice of Application, filed in 
the Registry of the Commission on 18 April 1994, the appli
cant claimed that he had been unfairly dismissed from his 
employment with the respondent, and that he had not been 
allowed benefits he had been entitled to receive according to 
his contract of employment. Upon a hearing of the applica
tion Mr Dean elected not to proceed with that part of his claim 
which alleges that benefits have not been received. Thus it 
remained for the Commission to determine whether he has 
been unfairly dismissed from his employment with the respond
ent. 

At the conclusion of proceedings the Commission held; that 
Mr Dean had failed to demonstrate that he had been unfairly 
dismissed; that he had been the architect of his own misfor
tune; and that the application would be dismissed. The Com
mission announced that its reasons for so finding would 
subsequently be published. These are those reasons. 

Mr Dean was employed by the respondent as a dump truck 
driver from 26 October 1992 until he was summarily dismissed 
on 13 April 1994. At the date of his dismissal the applicant 
had been assigned to drive a 120 tonne dump truck identified 
as "D22" and had been so assigned since that dump truck 
arrived at the mine site and went into service for the respond
ent. He had previously been assigned to a different dump 
truck. 

The respondent conducts a gold mining operation located at 
Meekatharra where, material to the present matter, the opera
tion involves the cartage of waste, and separately, ore from 
the mining pit to other locations by means of a fleet of dump 
trucks of either 85 tonne or 120 tonne capacity. There are 
eight dump trucks of the 120 tonne capacity identified nu
merically from D9 to DI2 inclusive, and D19 to D22 inclu
sive, the last mentioned being the dump truck to which Mr 
Dean had been assigned. Loading of the dump trucks within 
the mining pit is effected by seven excavators of several dif
ferent loading capacities, measured per bucket load of mate
rial. In predominant use were three particular excavators. 
Included in that three was excavator EXII which is the re
spondents largest excavator, and which came into service early 
March 1994. The excavators and dump trucks engage in load
ing and cartage operations throughout a daily shift system, ie 
day and night shift. 

The circumstances leading to the dismissal ofMr Dean are 
these. From early in April 1994 Mr Dean had been required 
by his immediate superior to load dump truck D22 from exca
vator EX 11. He complied therewith up to the time of his sus
pension from duty on the day before his dismissal on 13 April 
1994. However, for a period of approximately three weeks 
the applicant had complained to his superior of what, in es
sence, he viewed as the unfairness of driving dump truck D22 
in circumstance where it was required to load from excavator 
EXII. That he did believing he was being discriminated 
against compared to other dump truck drivers on his shift. Mr 
Dean wished to return to the loading arrangement which had 
previously operated, that is, where he could load dump truck 

. D22 from different operating excavators at times they were 
. not engaged in the loading of other dump trucks. 

Atthe commencement of his shift on 12 April 1994 Mr Dean 
challenged with his leading hand, Mr Winch-Buist, and sub
sequently with his shift foreman, Mr Broad, the requirement 
that dump truck D2210ad exclusively from excavator EXIl. 
Mr Broad required that dump truck D22 be so loaded but sug
gested an alternative to Mr Dean, that being, that he drive 
dump truck D16 which could load from other excavators. 
Dump truck D 16 has an 85 tonne capacity, thus it is smaller 
than dump truck D22, therefore Mr Dean viewed the driving 

of that truck as a demotion and for that reason he did not 
agree to drive dump truck D 16. Mr Broad interpreted the 
overall position adopted by the applicant as a refusal to drive 
dump truck D22 as he had been directed and immediately sus
pended him from duty at or about 6.30 pm. Mr Dean was 
aggrieved at how he had been treated and therefore took his 
complaint to the Mine Manager, Mr Campbell, whom he vis
ited at his home some hours later. The Mine Manager de
ferred dealing with the complaint of Mr Dean until mid the 
following day in order that he could firstly discuss the matter 
with Messrs Winch-Buist and Broad early on the morning of 
that following day, after they ceased their duties related to the 
shift from which the applicant had been suspended. 

At approximately 1.0Opm on 13 April 1994 Mr Campbell 
met with Mr Dean. At that meeting the applicant endeav
oured to explain his reasons why he objected to loading dump 
truck D22 exclusively from excavator EX I I. In the view of 
Mr Campbell, the explanation given for the perceived discrimi
nation was founded upon a comparison with the loading ar
rangements for other dump trucks, and therefore the extent of 
driving required by the assigned drivers, and was based on 
incorrect assumptions. The meeting concluded with the Mine 
Manager restating that dump truck D22 was to continue load
ing from excavator EX 11. 

The meeting Mr Campbell had with the applicant on 13 April 
1994 caused him to have delivered to Mr Dean a letter titled 
"Final Warning" (exhibit 0 I ) which is in the following terms-

.. This is a final warning for you actions on 12 April 
1994 Night Shift. which were as follows:-

I. You stated to the leading hand you would not 
work under Digger 11. This statement was 
made in front of a patrol full of operators 

2. When the shift foreman asked you to take 
DT22 to Digger II you requested to go under 
another digger. The foreman replied that you 
were to operate DTI6 under another digger, 
which you refused to do, and were subse
quently stood down. 

You have refused duty. which is a very serious indus
trial act. 

Any further breaches of this kind in the medium term 
will lead to your dismissal." 

(exhibit 0 I) 
The warning letter issued by Mr CampbeU was handed to 

Mr Dean. by Mr Broad, shortly prior to the commencement 
of his night shift on 13 April 1994. Approximately 10 min
utes after being handed the warning letter Mr Dean was in
formed by Mr Broad that dump truck D22 was to load from 
excavator EX 11. Mr Dean again objected and in the view of 
Mr Broad he had again refused to work as directed. That led 
Mr Broad to summarily dismiss the applicant. 

It is the belief ofMr Dean that during his period of employ
ment with the respondent he had, in late 1992 and again in 
mid 1993, been discriminated against compared to other em
ployees and treated unfairly by the respondent in relation to 
an extended absence through sickness on the first occasion, 
and on the second, his use of an expletive word in a written 
complaint about the road worthiness of a dump truck. Whether 
Mr Dean was dealt with unfairly on those two occasions is not 
directly relevant to the matter before the Commission. They 
did however lead him to believe he had been singled out from 
other employees and that caused him to readily conclude that 
the allocation of dump truck D22 to load exclusively from 
excavator EXII, was another discriminatory act by the re
spondent. The objection ofMr Dean to that loading arrange
ment, as I perceive it, is that because excavator EX II has a 
large capacity bucket it therefore loads a dump truck quicker 
than other excavators, consequently more time per shift is spent 
driving a dump truck than occurs if there is a longer loading 
time, and also, shorter travel distances can be achieved by a 
driver accessing other excavators. 

It is the uncontroverted evidence given on behalf of the re
spondent that; the preferred method ofloading dump trucks is 
to achieve the required load per truck with the least amount of 
excavator activity. Thus truck carrying capacity is best matched 
with an excavator from which the dump truck is able to obtain 
a full load from the least number of full excavator bucket loads; 
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the 120 tonne dump trucks are best matched with excavator 
EX 11 than are the 85 tonne dump trucks but it may also be 
appropriate for them to load fTom the excavators which have 
lesser bucket capacity; the four 120 tonne dump trucks D9 to 
D 12 inclusive have been in service with the respondent longer 
than the four 120 tonne dump trucks, D 19 to D22 inclusive ie 
the older dump trucks had been in service and operating in a 
range of 8000 to 9000 hours, the newer dump trucks have 
operated for approximately 3000 hours; the 120 tonne dump 
trucks would ordinarily fall due for a mechanical rebuild after 
1200 operating hours. 

Francis Robin Campbell, the Mine Manager, informed the 
Commission that he had instructed Mr Broad to arrange that 
from early Apri I 1994 the newer 120 tonne dump trucks, D 19 
to D22 inclusive, were to load from EX 12. That Mr Campbell 
says he did for the express purpose of increasing the rate at 
which the newer dump trucks accumulated operating hours. 
In turn, that partially freed the other dump trucks D9 to 015 
from excavator EX 1I so that they could also load from other 
excavators and therefore, relative to dump trucks D 19 to D22 
would reduce the rate at which they accumulated operating 
hours. The end goal being to prolong the operating life of the 
older 120 tonne dump trucks and delay to need for mechani
cal rebuild. 

On the evidence I am satisfied that the decision of 
Mr Campbell regarding the allocation of particular dump trucks 
to excavator EX 11 was made for the reasons he states. His 
decision was an objective one unrelated to the circumstances 
of Mr Dean. Mr Broad, and in turn, Mr Winch-Buist, gave 
effect to the decision of Mr Campbell. I am unable to discern 
from the testimony ofMr Dean, or that ofMr Broad, any indi
cation that either Mr Broad or Mr Winch-Buist purposefully 
acted to discriminate against Mr Dean when allocating dump 
trucks to load from excavator EX J ! . 

Exhibited before the Commission are several schedules (ex
hibit 02) which purport to list the number of loads the eight 
120 tonne dump trucks carted from the seven identified exca
vators, complied from the original tally card for each truck 
and excavator. Mr Dean detected 26 loads from excavator 
EXI) had been double counted in the tally for dump truck 
Dl! however, I am prepared to accept the information con
tained in the exhibit as representative of the excavator source 
for loads and the number carted in the period 21 March to 11 
April 1994 (the last shift worked by Mr Dean), inclusive. 

I conclude the following from the various schedules regard
ing the shifts worked by the applicant-

21 MAR-I 1 APR 
TOTAL LOADS 
LOADS EX 11 
4 APR-lI APR 

Dump Truck No. 
(8x 120 tonne) 

D9 DlO Dll Dl2 Dl9 D20 D21 D22 

622 619 652 592 606 616 621 564 
J49 141 313 192 226 253 262 251 

LOADS EXII 12 7 106 102 45 106 172 163 

The foregoing figures reveal that except for one ofthe older 
dump trucks (D 11), in the period from 21 March to 11 April 
1994, the four newer dump trucks (D 19, D20, D2 i and D22) 
were loaded more fTequently from excavator EX 11. Dump 
truck D22, and therefore Mr Dean, carted less loads than, but 
a similar number of loads to, two of the other three trucks. 
For that part ofthe foregoing period between 4 April and 11 
April 1994, truck D22, and therefore Mr Dean, carted a lesser 
number of loads than truck D21 from excavator EX 11 but 
both trucks each carted substantially more loads from that 
excavator than any of the other dump trucks. It is therefore 
reasonable to assume that Mr Dean had a higher incidence of 
vehicle operating hours, ie driving time, than most ofthe other 
120 tonne dump truck drivers. However there is no evidence 
of the degree of difference in the time and what sig
nificance that has. Inferentially there was an element of stress 
but nothing was evidenced to substantiate that. 

There is a direct conflict between the evidence ofMr Dean 
and that of Mr Broad. Mr Broad says he explained to Mr 
Dean that the Mine Manager required the newer trucks to load 
from excavator EXit whereas Mr Dean denies that any ex
planation was given. I am satisfied that Mr Broad did make 
that known to Mr Dean in those terms but the significance of 
it was not explained and therefore not appreciated by Mr Dean. 

I am also satisfied that Mr Broad genuinely endeavoured, to 
give Mr Dean driving work on dump truck D 16 simply as an 
alternative to driving dump truck D22, before suspending him 
on 12 April 1994. On that day, and the following day not
withstanding the warning issued to Mr Dean from Mr 
Campbell, I find Mr Dean made clear to his supervisors that 
he wanted to continue driving truck D22 but he was not pre
pared to do so unless it was reallocated so that it did not work 
exclusively with excavator EXll. It may have been opera
tionally possible for the respondent to allocate one other of 
the newer trucks to exclusively operate from excavator EX 11 
in place of dump truck D22 for a period. Absent any argu
ment that such was a reasonable and viable alternative there is 
no reason to conclude that Mr Dean had been subjected to 
discrimination and therefore unfair treatment. 

Mr Dean was employed to drive a dump truck. He refused 
to perform duties which he agreed were those he had engaged 
to perform. The applicant therefore refused to obey a lawful 
order, which he has not demonstrated to be unfair, and there
fore the respondent was entitled to dismiss him summarily. 

Appearances: Mr J.E. Dean on his own behalf. 
Mr P. Olivier (of Counsel) appeared on behalf of the re

spondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Edwin Dean 
and 

St Barbara Mines Ltd. 
No. 466 of 1994. 

COMMISSIONER C.B. PARKS. 
20 March 1995. 

Order. 
HAVING heard Mr J.E. Dean on his own behalf and 
Mr P. Olivier (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders--

THAT this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Alison Harding 
and 

International Office, 
Murdoch University. 

No. 62 of 1995. 

COMMISSIONER A.R. BEECH. 
30 March 1995. 

Order. 
WHEREAS a conference between the parties was convened; 

AND WHEREAS the matter was adjourned to allow the 
applicant to consider her position; 

AND WHEREAS the applicant subsequently advised the 
Commission that she wished to discontinue her application; 

AND HAVING heard Ms A Harding on behalf of the Ap
plicant and Mr J Miller on behalf of the Respondent; 
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NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
iNDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ronald Lacroix 

and 

McCorkills Holdings Pfy Ltd 

(No. 2129 of 1990) 

COMMISSIONER A.R. BEECH 

4 October 1991. 

Reasons for Decision. 

Preliminary Matters 
THE COMMISSIONER: This matter is an application 

pursuant to Section 29(b)(ii) ofthe Act whereby the applicant 
claims that he has not been paid a benefit under his contract of 
service, that is, unpaid holiday pay in the sum of $5,055.88, 
and underpaid wages in the sum of$461.44. The position of 
the respondent, in general terms, is to concede the first amount 
and not, at this stage, to oppose the second amount but it 
maintains that the applicant has been paid an amount of 
$12,000.00 by way of a commission which the applicant has 
not earned, and thus the $12,000.00 constitutes an overpayment 
in its view, or alternatively a debt due, which the respondent 
is not only entitled to recover, but which should be used as an 
offset against the claim made by the applicant in these 
proceedings. Indeed, the Commission was informed that the 
respondent has taken action in the District Court to recover 
from the applicant the amount of $12,000.00. The applicant 
denies strongly the alleged debt of $12,000.00 as claimed by 
the respondent. The matter in the District Court is apparently 
at a preliminary stage and has not yet been set down for hearing. 
A number of preliminary matters were raised by the parties 
for the consideration of the Commission and the proceedings 
were adjourned to allow those matters to be determined. 

The Commission is satisfied that this claim has been properly 
brought by the applicant. The Commission is satisfied that 
the applicant is, or was at the material time, an employee, that 
the claims made by the applicant fall within the definition of 
"industrial matter" in the Industrial Relations Act, and, due to 
the concession of the respondent in these proceedings, is 
satisfied that the applicant was entitled pursuant to his contract 
of service to receive the amounts claimed as benefits, that they 
are benefits not due under an award or order of the Commission 
and that they have not been allowed by his employer. 

The first matter which falls for consideration is the 
jurisdiction ofthe Commission to entertain the claim together 
with the counterproposal of the respondent regarding the debt 
or otherwise due of $12,000.00. In this regard it seems clear 
to the Commission that is has the jurisdiction to entertain a 
counterclaim such as the one in this matter. That is said 
following the decision of the Industrial Appeal Court in B.d.2 
Fisheries v. Froggett 63 WAIG 2394. In that matter the 
Commission at first instance deducted from an amount of 
wages otherwise due to an employee two matters said to be 
due by the employee to the employer, they being an air fare 
and the cost of the replacement of certain gas lost due to the 
negligence of the employee concerned. On appeal, the Full 
Bench agreed with the approach of the Commission at first 
instance, although it calculated the sums involved slightly 
differently (63 WAIG 1394) and subsequently the Industrial 
Appeal Court dismissed a further appeal. In doing so Olney J 
stated: 

"Having found that the respondent's contract of serv
ice entitled him to payment at the rate of $20,000.00 per 

annum the Commissioner then calculated the sum of 
$12,821.00 as being the respondent's entitlement for a 
period of seven months and three weeks being the period 
he was actually employed by the respondent. From this 
sum he deducted $7,000.00 paid by the respondent dur
ing the course of the employment plus $365.00 paid by 
the appellant for an air fare held to be refundable by the 
respondent and $753.00 for the cost of certain gas admit
ted to have been lost due to the respondent's negligence 
and for which he acknowledged he was liable. 

In the result the Commissioner assessed the sum of 
$4,703.00 as being due to the respondent. 

Although the Commissioner purported to assess the 
respondent's entitlement on the basis of quantum meruit 
his obligation under the Act was of course to "act ac
cording to equity, good conscience and the substantial 
merits of the case without regard to technicalities or legal 
forms." (See section 26(1)(a) "which is not necessarily 
the same as awarding the respondent payment calculated 
on the basis of quantum meruit. In my opinion the Com
missionerdid in fact observe the statutory direction I have 
quoted and this is evidenced by his setting off against the 
amount that would otherwise have been the respondent's 
entitlement of the air fare and a further amount which 
can only be classified as damages for negligence." (63 
WAIG at 2396.) 

The Commission believes that this is still a correct 
interpretation of the task facing the Commission in this 
instance. The above was cited with approval by the Full Bench 
in Perth Finishing College v. Watts (69 WAIG 2307 at 2315) 
when the Full Bench said: 

"Thus, as the Commission observed at first instance, 
having determined that the claim made by Ms Watts is 
one which is within s.29(b)(ii), and that the Commission 
has the jurisdiction, it is required to act according to eq
uity, good conscience and the substantial merits of the 
case, nor is it restricted to the specific claim (see the pre
scription of this process by Olney J. in Belo Fisheries v. 
Froggett (op. cit.) at page 2396 which we follow here)." 

(And see also Chernoff v. Stastra Page and Associates 70 
WAIG4at 8.) 

Whilst the applicant in this matter does not concede that he 
owes the $12,000.00 as alleged by the respondent, and in Belo 
Fisheries v, Froggett the employee in question did concede 
that the stated amounts were due, the difference is not material. 
In this matter, the issue of whether or not the applicant owes 
$12,000.00 to the respondent is an issue to be determined, 
and to that extent it will not be possible to conclude these 
proceedings until that determination. This is said because the 
Commission is to decide any matter before it according to 
equity, good conscience and substantial merit (section 26). 
The Commission derives its jurisdiction from section 23 and 
the ability of the Commission to deal with this matter is 
dependent upon the applicant establishing the conditions 
referred to earlier in the decision of the Full Bench in £.!<rih 
Finishing College v. Watts, Those conditions have been 
satisfied, and it is not argued otherwise. The question of 
jurisdiction to consider the claim thus not being in issue, then 
that claim is to be dealt with according to section 26. 

The requirements of section 26 ofthe Act are conveniently 
illustrated by the observation that it is generally accepted that 
the duty of an industrial authority is to ensure "a fair go all 
round" (see Sheldon J 71 AR (NSW) 95 at 99; WaIkley v. 
Dairyyale Co-operative Ltd (1972) 39 SAIR 327 commencing 
at 345; and see also references contained in the judgement of 
Brinsden J in RRIA v. AMWSU and others, 66 WAIG 1553 at 
1559). Thus, the consideration ofthe applicant's claim in this 
matter must include all of the circumstances, and those 
circumstances in this case include the counterclaim raised by 
the respondent that the applicant owes the respondent a sum 
of money greater than the amount claimed. (fthis in fact is so, 
then it would not be fair nor equitable to now require the 
respondent to pay the applicant his entitlements pursuant to 
Section 29(b)(ii) for to do so would be to ignore the rights of 
the other party to the contract, the rights of the respondent. 
Thus, although the Commission finds that the respondent owes 
the applicant an amount of $5,517.32, in the exercise of its 
discretion the Commission does not issue an order in favour 
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of the applicant due to the existence ofthe counterclaim made 
by the respondent. 

This then allows the Commission to proceed to the next 
preliminary point, which is the consideration whether the 
Commission has jurisdiction to deal with the counterclaim of 
the respondent and, ifthe counterclaim is found to be proven, 
whether the Commission has the jurisdiction to issue an order 
from these proceedings requiring the applicant to pay to the 
respondent either the full amount due, or the net balance 
remaining after the amount owed by the respondent to the 
applicant is deducted. It is to be said at the outset of this part 
of these Reasons for Decision that to a significant degree the 
Commission is being asked in this part ofthe counterclaim to 
determine an issue in advance of that issue being before the 
Commission. The parties have presented brief submissions 
in this matter in relation to the preliminary points only, and 
have proceeded on the basis of some agreed facts. However 
the applicant strongly denies that he owes the respondent the 
amount of $ J 2,000.00, or indeed any amount, and thus the 
Commission is being asked to consider a serious question 
without the facts surrounding that question being properly 
before the Commission. Some ofthe difficulty which is faced 
by the Commission is illustrated in the decision ofthe Industrial 
Appeal Court inCWAlv. FMWU and others (70 WAIG 1281) 
where the Court referred with approval to Lockhart J in 
Veloudos v. Youn~ «(1981) 56 FLR 182 at 190) as follows: 

"Courts will not decide a question that is academic in 
the sense that it is useless, merely hypothetical, raised 
prematurely or a dead issue; although they preserve a 
discretion to determine a question which has ceased to 
be a live issue inter-parties where the determination would 
be in the public interest." 

The Commission has been advised that the issue underlying 
the counter-claim ofthe respondent in this matter is the subject 
of proceedings initiated for the purpose in the District Court. 
At this stage ofthese proceedings before the Commission, the 
Commission is only able to proceed as far as a consideration 
of whether or not to award the applicant the amount claimed 
by him, and until the circumstances of the counterclaim are 
determined, it can go no further. 

The particulars ofthe counterclaim lodged by the respondent 
on the 12th March 1991 set out the counterclaim quite clearly, 
but the facts of this part of the claim are in dispute. The 
difficulty lies in requiring the Commission to pronounce upon 
the jurisdictional question raised in the absence of the facts 
being determined, and when the Commission is unaware of 
this precise question having been the subject of due 
deliberation previously. 

Certainly the jurisdiction of the Commission would allow it 
to proceed with the claim and to determine the counterclaim 
of the respondent. If the counterclaim is not made out, then 
the applicant is entitled to be paid the amount properly found 
to be due. In the alternative, if the counterclaim is made out 
then the considerations which arise pursuant to section 26 of 
the Act may preclude the Commission in the exercise of its 
discretion from requiring the respondent to pay the benefit 
due. 

Whether, upon the claim being made out, the Commission 
would have the jurisdiction to require the applicant to pay the 
amount set out in the counterclaim, or the net balance 
remaining, to the respondent is another matter entirely, and, 
with respect to all parties concerned, is not a matter upon which 
the Commission at this stage of the proceedings is able to 
pass a concluded opinion. It may be appropriate, for example, 
for that question to be referred to a Full Bench of the 
Commission pursuant to section 27 of the Act, but this cannot 
be done whilst the facts are in dispute (see IW!L v. The 
Readymix Group and Others, 60 WAIG 1483; Multiplex 
Constructions Pty Ltd v. Occupational Health. Safety and 
Welfare Commission, 70 WAIG 3051). 

In the circumstances the Commission does not believe that 
it is in a position to provide a definitive response to the second 
preliminary point. The Commission will publish these Reasons 
for Decision, together with its findings, and will await the 
advice of the respondent whether it wishes to have the matter 
re-listed in order to further hear the matter and place the 
Commission in a position to properly determine the issues 
raised by the counter-claim. 

Pending the final determination of this matter, it would be 
appropriate for the respondent to pay the amount previously 
determined by the Commission into an interest-bearing trust 
account. This is a matter upon which either party may make 
further submissions, or may request that an order to that effect 
issue from these Reasons for Decision. 

The matter stands adjourned accordingly. 
Appearances: Mr K. Trainer for the applicant. 
Mr M.B. Ashforth for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ronald Lacroix 

and 

McCorkills Holdings Pty Ltd 

(No. 2129 of 1990) 

COMMISSIONER A.R. BEECH 

24 October 1991. 

Determination. 
THE COMMISSION, having heard the parties to this matter, 

and having on the 4th day of October 1991 published its 
Reasons for Decision on certain preliminary issues, and 
pursuant to the provisions ofthe Industrial Relations Act, 1979, 
hereby makes the following determination: 

I. THAT the applicant has been denied a benefit in the 
sum of $5,517.32 by the respondent to these pro
ceedings. 

2. THAT the respondent is entitled to set off against 
the above amount such sum of money which is found 
to be owed by the applicant to the respondent. 

3. THAT liberty to apply in relation to determination 
I. hereof is reserved to the parties regarding any fur
ther claim arising from the final determination of 
the respondent's counter-claim. 

(Sgd.) A. R. BEECH, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ronald Lacroix 

and 

McCorkills Holdings Pty Ltd 

(No. 2129 of 1990) 

COMMISSIONER A R BEECH 

Order. 

3 April 1995. 

WHEREAS an application was lodged in the Commission; 
AND WHEREAS the Commission issued a determination 

on 24 October 1991; 
AND WHEREAS, in November 1992 and again in March 

1995, the parties were requested to advise the Commission 
what further action was required; 

AND WHEREAS the parties were also advised that if 
nothing were heard from either party within a specfied period 
of time then the Commission would issue an order 
discontinuing the application; 

AND WHEREAS that period oftime has now elapsed and 
nothing has been heard from either party; 
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AND HAViNG heard Mr K Trainer on behalf of the 
Applicant and Mr M Ashforth (of counsel) on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[loS] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

R. Lawson and Others 
and 

Joyce Australia Pty Ltd. 
No.'s 593, 601 and 610 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
15 March 1995. 

Reasons for Decision. 
SENIOR COMMISSIONER: These are three applications 
pursuant to Section 29 of the Act which each allege the non 
payment of a benefit pursuant to the contract of employment 
of each of the three applicants. 

When these matters initially came on for hearing, a prelimi
nary point that the Commission lacked jurisdiction was raised 
by the respondent and heard by the Commission. 

In a decision issued on 10th January, 1995 (unreported 
Matter No. 593,601 and 610 of (994) the Commission as 
presently constituted determined that jurisdiction existed for 
the making of the Orders sought by the applicants. 

On 20th February, 1995 the matters came back on for hear
ing as to the merits ofthe claims made by the applicants. The 
nature of the claims was explained by Mr Lourey (for the ap
plicants) in the following way: 

"LOUREY, MR: Each of these cases this morning is 
concerned with claiming the payment of what might be 
termed severance pay, or retrenchment pay, or redundancy 
pay upon the application ofa certain formula. To itemise 
the claims: in matter number 593 of 1994, Ruth Lawson 
seeks the payment ofS5822.70 being the entitlement of 
13 weeks' pay at a weekly rate of $447.90. In the matter 
number 60 I of 1994, Joe Surace seeks from the respond
ent the payment of $7250.1 0 based on an entitlement to 
13 weeks' payment at a weekly rate of $557.70 and in 
matter number 610 of 1994, Dean Hall seeks from the 
respondent the payment of $3916 based on an entitle
ment being 8 weeks' pay at $489.50 per week. 

On 16 May 1994, a Monday morning, there was an 
announcement of a deal with a company known as Ad
elaide Interiors which was to extend its operations into 
Western Australia and thereby, at the same time, become 
known as National Furniture Industries and complete the 
jigsaw, as it were, by becoming a national operator. My 
understanding is that company has at least retail and dis
tribution services to each of the states and that is now as 
a result of its incursion into Western Australia. 

All employees of the timber division were given 2 
weeks' notice of the date of cessation of operations of 
the timber division by Joyce. Several of the 28 or so 
employees that had been employed by Joyce in its timber 
division were made offers by National Furniture Indus
tries of employment. Some were not made offers at all. 
Of those made offers, some rejected the offers, some ac
cepted the offers. Those who rejected the offers have 
been the part of several proceedings before this commis
sion although that's not strictly relevant to these proceed
ings. 

Not ail, but certainly some of those made offers ac
cepted employment with National Furniture Industries 
and those people include the three applicants here this 
morning. 

(Transcript Pages 21 and 22) 
For the respondent, Mr Uphill contends firstly, that there is 

no express or implied term in the contracts of employment of 
the three applicants which entitles them to redundancy pay
ments. Second, that in any event Joyce Australia Pty Ltd had 
arranged employment for them with National Furniture In
dustries and that employment commenced immediately fol
lowing their termination by Joyce Australia Pty Ltd and the 
payout of their accrued entitlements to them by Joyce Aus
tralia Pty Ltd. Thus they were not in the "true" sense made 
redundant. 

The length of service with Joyce Australia Pty Ltd was some 
nine years and eight months for Ms R. Lawson. 18 years and 
four months for Mr G. Surace and four years and one month 
for Mr D. Hall. 

As to the contracts of employment, Ms R. Lawson was em
ployed pursuant to the provisions of the Clerks Award which 
it was submitted does not contain TCR provisions. Messrs 
G. Surace and D. Hall were award free and classified as staff 
employees. It is conceded (see Transcript Pages 33 and 34) 
that there was in force a company redundancy policy which 
provided two weeks pay for each year of service to a maxi
mum of 13 weeks pay. It is this policy which Mr Lourey ar
gues was either an express or implied term of the contracts of 
employment of the three applicants. The law as to implied 
terms of a contract is well settled (BP Refinery (Western Port) 
Pty Ltd v. Shire of Hostings (1976) 52 ALJR 20 @ 26), 
wherein the conditions for the implication of a term were set 
out by the majority as being: 

(1) It must be reasonable and equitable. 
(2) It must be necessary to give business efficacy to the 

contract so that no term will be implied if the con
tract is effective without it. 

(3) It must be so obvious that "it goes without saying". 
(4) It must be capable of clear expression. 
(5) It must not contradict any express term of the con

tract. 
Now it is plain from exhibit I, that the policies and proce

dures contained in the manual were just that policies and pro
cedures and although the policy of two weeks pay for each 
year of service was plainly part ofthat policy (Policy No. P51 
92) it was a company policy. The existence and advice to 
employees of such a policy does not, in the circumstances 
here, make an alteration to existing contracts of employment 
nor does such a policy on the legal tests (supra) give rise to an 
implied termls in those contracts. 

In the present case the policy was not applied to the three 
applicants because the respondent took the view that it had 
arranged suitable alternative employment with the new owner. 
Suitable alternative employment, being in this case, employ
ment at the same wage rates and conditions of employment as 
the three applicants had received from the respondent. 

Whilst I acknowledge the evidence of some dissatisfaction 
with their present duties the fact remains that the conditions 
of employment are no different with National Furniture In
dustries than they were with Joyce Australia Pty Ltd. 

Thus, with one exception, to which I will return later herein, 
the offered and accepted alternative employment is, on its 
merits, suitable alternative employment in all the circum
stances. The one exception is the loss of pro-rata long service 
leave benefit after nine years and eight months continuous 
employment by Ms R. Lawson. Ms Lawson was thus four 
months short of a pro-rata entitlement to payment for long 
service leave accrued at the time ofthe sale of the business. It 
will be a further 10 years before she will be able to accrue a 
similar benefit. In my view therefore a pro-rata payment of 
long serVice leave for the nine years eight months service 
should be made to Ms R. Lawson. If this is done then the 
alternative employment offered to her is to be regarded as "suit
able" alternative employment. 

For the above reasons, the applications are, except as above, 
dismissed. 
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Appearances: Mr Mol. Lourey appeared on behalf of the 
applicants. 

Mr J.N. UphiII appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Joseph Surace, Dean Hall and Ruth Lawson 

and 
Joyce Australia Pty Ltd. 

Noo's 593, 601 and 610 of 1994. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

23 March 1995. 
Order. 

HAVING heard Mr M. Lourey on behalf of the Applicants 
and Mr J. Uphill on behalf of the Respondent, the Commis
sion, pursuant to the powers conferred on it under the Indus
trial Relations Act, 1979 hereby orders--

(I) THAT Applications No. 601 and 610 of 1994 are 
hereby dismissed. 

(2) THAT Ms Ruth Lawson shall be paid by the respond
ent pro-rata long service leave in accordance with 
the provisions of the Long Service Leave Standard 
Provisions contained in 75 WAIG @ 1. 

(3) THAT in an other respects, Application No. 593 of 
1994 is dismissed. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
James Stevenson McGuire 

and 
Sangora Holdings Pty Ltd TIA 

Araluen Country Club. 
No. 1286 of 1994. 

COMMISSIONER A.R. BEECH. 
2 March 1995. 

Order. 
WHEREAS a conference of the parties was convened; 

AND WHEREAS agreement was reached between the par
ties and the matter was adjourned to enable the terms of the 
agreement to be implemented; 

AND WHEREAS the parties were advised by the Commis
sion that if nothing were heard from either party within a speci
fied period of time then an order discontinuing the matter 
would issue; 

AND WHEREAS that period oftime has now elapsed and 
nothing has been heard from either party; 

AND HAVING heard Mr J McGuire on his own behalf as 
the Applicant and Ms K Neck (of counsel) on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Diana Elizabeth Patterson 

and 
The Australian Montessori Society. 

No. 830 of 1994. 

COMMISSIONER A.R. BEECH. 

30 March) 995. 

Order. 

WHEREAS conferences between the parties were held; 

AND WHEREAS agreement was not able to be reached at 
those conferences; 

AND WHEREAS the application was adjourned to enable 
the applicant to consider her position; 

AND WHEREAS the applicant subsequently advised the 
Commission that she wished to discontinue the application; 

AND HAVING heard Mr K Trainer on behalf of the Appli
cant and Mr M Jensen on behalf of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 

Section 29(b }-Notations of-
Applicant Respondent Number Commissioner Result 

Charles W.R. Viscount Caravans w.A. 117311994 Beech C. Discontinued 
D'Souza D. R T Kidd & Associates 1289/1994 Scott C. Withdrawn 
Dawes Bol. Airport Retail 147611993 HaIliwell s.c. Discontinued 

Enterprises 
Diss J. Australian Laboratory 1003/1994 HaIliwell S.c. Withdrawn 

Services 
Diss J. Australian Laboratory 40/1995 HaIliwell S.c. Withdrawn 

Services 
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Applicant Respondent 

Evans Y.J. Airlite Cleaning Pty 
Ltd 

Fairley B.A. Roy Weston Limited 
GiandziG. Sumich Group Limited 
GingerM.J. Ausdrill Limited 
GrechG.A. Metro Parking 
Halligan T. Dampier Community 

Association 
Harle S. Mattel Pty Ltd tla 

MattelToys 
Henderson D. Harold Hawthorne Day 

Centre . 
LeeW.E. Pallottine Mission 
Lorimer P. Morley City Hyundai 
LyusJ.E. Pratt Safety Systems 
McSweeney H.G. Great Western Petroleum 
Metals and Australian Laboratory 
Engineering Services Pty Ltd 
Workers' Union 
O'DwyerT. Shire of Mundaring 
OakleyS. Camarvon Medical 

Service Aboriginal 
Corporation 

Percy J.S. Lighthouse Realty 
PyleR. Aggreko Generators 
Richardson R. Nash Mining, Boulder WA 
Schell C.L. Western Mining 

Corporation 
Slattery A.M. Asgard Capital 

Management Ltd 
ThomasL.K. R.A. Reinecke and 

Accosites Pty Ltd 
WhiteR.C. Town of Claremont 
Willcocks L. Makfren Holdings Pty 

Ltd tla Circuit 
Techonology (1990) 

Woosnam T.e. Arimco Mining Pty Ltd 

CONFERENCES
Matters arising out of

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Wundowie Foundry Pty Ltd 

and 
Australian Electrical, Electronics, Foundry and Engineering 

Union (Western Australian Branch) and Metals and 
Engineering Workers' Union-Western Australian Branch 

No. C 385(2) of 1994 .. 
COMMISSIONER A.R. BEECH. 

15 March 1995. 
Order. 

WHEREAS conferences between the parties were convened; 
AND WHEREAS an order was issued on 28 September 

1994; 
AND WHEREAS the application was then adjourned to 

enable further discussions to take place between the parties; 

Number Commissioner Result 

1235/1994 Beech C. Discontinued 

1197/1994 BeechC. Discontinued 
95811994 Halliwell S.C. Dismissed 
4911995 ParksC. Discontinued 
1295/1994 Parks C. Discontinued 
1200/1994 Halliwell S.C. Discontinued 

9/1995 Scott C. Withdrawn 

1044/1994 Halliwell S.C. Discontinued 

1047/1994 Beeche. Withdrawn 
132/1995 Halliwell S.C. Discontinued 
124511994 Scott C. Withdrawn 
1004/1994 ParksC. Discontinued 
1238/1994 Halliwell S.C. Dismissed 

1732/1993 GeorgeC. Dismissed 
1172/1994 BeechC. Discontinued 

66411994 Cawleye. Discontinued 
1054/1994 Beech C. Discontinued 
1275/1994 HalJiwell S.C. Discontinued 
1052/1994 Halliwell S.C. Discontinued 

87411994 HalliwelJ S.C. Discontinued 

878/1994 HalliweIl S.e. Dismissed 

1048/1994 Parks C. Discontinued 
1011/1994 Scott C. Withdrawn 

1400/1993 ScottC. Withdrawn 

AND WHEREAS the applicant subsequently advised the 
Commission that it no longer wished to proceed with the ap
plication; 

AND HAVING heard Mr M Beros on behalf of the Appli
cant and Mr J Fiala and Mr G Sturman on behalf of the Re
spondents; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Freiberg International Pty Ltd 
(No. C 453 of 1994) 

COMMISSIONER C.B. PARKS 

Order. 
4 April 1995 

WHEREAS on 9 November 1994 the applicant filed in the 
Commission a Notice of Application claiming unfair dismissal 
and seeking an order pursuant to s.29 of the Industrial Relations 
Act, 1979; 

WHEREAS a conference was held on 14 November 1994 
and adjourned sine die; 

AND WHEREAS on 21 March 1995 the Commission 
received a letter from the applicant union, dated 17 July 1994, 
in which it was requested that the application be withdrawn; 

NOW THEREFORE the Commission, pursuant to the 
powers conferred upon it under the Industrial Relations Act, 
1979 hereby orders-

THAT this application be and is hereby withdrawn by 
leave ofthe Commission. 

[L.S] 
(Sgd.) C. B. PARKS, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The Forest Products, Furnishing and Allied Industries 

Industrial Union of Workers, W.A. 
and 

Freiberg International Pty Ltd 
(No. C 453 of 1994) 

COMMISSIONER C.B. PARKS 

Corrected Order. 
7 April 1995. 

WHEREAS on 9 November 1994 the applicant filed in the 
Commission a Notice of Application claiming unfair dismissal 
and seeking an order pursuant to s.29 of the Industrial Relations 
Act, 1979; 

WHEREAS a conference was held on 14 November 1994 
and adjourned sine die; 

AND WHEREAS on 21 March 1995 the Commission 
received a letter from the applicant union, dated 17 March 
1995, in which it was requested that the application be 
withdrawn; 

NOW THEREFORE the Commission, pursuant to the 
powers conferred upon it under the Industrial Relations Act, 
1979 hereby orders-

THAT this application be and is hereby withdrawn by 
leave of the Commission. 

[L.S] 
(Sgd.) C. B. BANKS, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Metals and Engineering Workers' Union--Western 

Australian Branch 
and 

Robe River Iron Associates. 
No. C 296 of 1994. 

COMMISSIONER C.B. PARKS. 
14 March 1995. 

Reasons for Decision. 
THE COMMISSIONER: Before the Commission is an ap
plication by the respondent to adjourn the hearing ofthe sub
stantive application listed for 7 March 1995. That application 
was made under s.44 of the Industrial Relations Act, 1979 
and seeks orders from the Commission preventing the respond
ent from proceeding further with a plaint in the Local Court 
of Western Australia, plaint No. 12219 of 1994 wherein the 
respondent in the present matter sued a former employee, the 
defendant in those proceedings, Mr Alan Coombes, in negli
gence and breach of contract, alleging negligence by him on 9 
March 1993 in operating a crane to unload a compressor from 
a truck. The respondent challenged that the Commission did 
not have the jurisdiction and power to make the orders sought, 
which the Commission differently constituted, ruled upon on 
18 November 1994, found in favour of the respondent's argu
ments, and by order of the same date dismissed the substan
tive application. 

The applicant Union appealed that decision to the Full Bench 
of this Commission which, by order No. 1198 of 1994 dated 
10 February 1995 overturned the decision ofthe Commission 
at first instance and ordered-

" THAT the decision of the Commission in application No. 
C 296 of 1994 made on the 18th day of November 1994 
be and is hereby suspended and the matter be and is hereby 
remitted back to the Commission at first instance to hear 
and determine in accordance with the reasons for deci
sion of the Full Bench issued herein and according to 
law." 

The Commission as presently constituted has now been al
located the task of hearing and determining the substantive 
application according to the command of the Full Bench. It is 
in consequence thereofthat the substantive application came 
to be listed for hearing on 7 March 1995. 

Robe River Iron Associates has applied to the Commission 
for an order that the hearing ofthe substantive application be 
adjourned sine die on the following grounds-

" The grounds on which the application is made is that the 
applicant has filed appeal No. lAC I of 1995 against the 
decision of the Full Bench of the Western Australian In-_ 
dustrial Relations Commission in matter No. 1198 of 1994 
pursuant to which application C 296 of 1994 has been 
remitted back to the Commission for hearing and deter
mination. 

The grounds of appeal in appeal No. lAC I of 1995 
include that the Commission lacks the jurisdiction to hear 
and determine the subject matter of application C 296 of 
1994. 

The hearing of application C 296 of 1994 would be an 
exercise in futility if the Industrial Appeal Court was to 
subsequently find that the Commission has no jurisdic
tion to hear and determine the subject matter of that ap
plication. 

The respondent will suffer no prejudice ifthe adjourn
ment is granted as the applicant is prepared to consent to 
an application by Mr Coombes for Local Court proceed
ings No. 12219 of 1994 to be adjourned sine die pending 
the hearing and determination of appeal No. lAC I of 
1995." 

Counsel for the respondent spoke to the aforestated grounds 
which state the essence of his submissions to the Commis
sion. A copy ofthe Notice of Appeal to the Western Austral
ian Industrial Appeal Court, lAC I of 1995 has been evidenced 
before the Commission. It was said that were the decision of 
the Full Bench to be overturned by the Appeal Court, and it 
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be held that the Commission lacks the jurisdiction to hear and 
determine the subject matter of the substantive application, to 
proceed on 7 March 1995 would cause the respondent to in
cur unnecessary costs that are not recoverable. That is so, it is 
said, because persons material to the respondents' representa
tion and defence for the substantive application would pres
ently involve the travel costs of a person from the state of 
Queensland and also involve the travel costs of other persons 
from the respondent's location in the north west of Western 
Australia. 

The Union objects to the adjournment sought. Counsel ar
gues that the present application is mis-directed and that the 
respondent, having commenced an action before the Western 
Australian Industrial Appeal Court, ought properly have ap
plied to ajudge ofthat court for a stay of the order of the Full 
Bench. Relevant thereto, the Commission is commanded by 
the Full Bench to proceed to hearing of the substantive appli
cation and therefore is required to heed that command. Coun
sel further submits that the applicant potentially may suffer a 
prejudice in that there is no guarantee that the Local Court 
proceeding would be adjourned, on the application of the de
fendant as is proposed by the respondent before the Commis
sion notwithstanding, it as complainant in the matter, is 
prepared to consent to that proceeding being adjourned pend
ing the hearing and determination of the appeal before the 
Appeal Court. Were the complainant to apply for the adjourn
ment and the defendant consent thereto, that would be the 
most probable action to succeed, it is said. Another avenue of 
potential prejudice to the applicant Union, counsel contends 
could arise ifthese Commission proceedings and those ofthe 
Local Court were adjourned pending only the hearing and 
determination of the appeal against the Full Bench, for were 
that appeal to be unsuccessful, the matter remitted to this Com
mission remains afoot and the applicant would suffer preju
dice if then the Local Court decided the action before it ahead 
of that before the Commission. A circumstance which would 
render the substantive application nugatory, counsel says, and 
therefore sought to persuade the Commission that, ifit is dis
posed to grant the adjournment ofthe substantive application, 
that it do so in a manner to exclude the possible prejudice to 
the applicant. Thus orders that the complainant apply for the 
adjournment of the Local Court proceedings and that there be 
attached thereto the condition that the respondent in these pro
ceedings not pursue a hearing the Local Court matter before 
the substantive matter is determined in this Commission. 

In reply, counsel for the respondent drew to the attention of 
the Commission to the fact that the applicant before the Com
mission is the Union whereas the second party to the Local 
Court proceedings is the defendant, Mr Coombes, who is not 
represented in that matter by counsel representing the Union 
before this Commission. Thus counsel for the Union ought 
not be seen to represent the interests of the defendant regard
ing the terms under which the Local Court proceeding be ad
journed, it is said. 

At the conclusion of proceeding the Commission announced 
it would adjourn proceedings listed for 7 March 1995 and 
that its reasons for so doing would be subsequently delivered. 
This writing expresses those reasons and deals with the ancil
lary orders sought by the Union. 

That the respondent has appealed the decision of the Full 
Bench and may, as a consequence, seek a stay in the operation 
thereof does not in my view cause the application for adjourn
ment to this Commission to be wanting in some way. The 
substantive matter has been remitted to the Commission with 
the command that it be dealt with according to the law as held 
be the Full Bench. Thus the matter is properly before the 
Commission and consequently is one to be dealt with accord
ing to the appropriate exercise of the Commission's discre
tion. 

Counsel for the respondent has correctly highlighted that in 
the present matter before the Commission, and that before the 
Local Court, the second party in each case is a separate entity 
ie the Union and Mr Coombes, respectively. However, al
though the Union is party to the Commission proceedings, 
the action it has commenced before this Commission is one 
taken for the benefit of its member Mr Coombes. Accord
ingly, that which may be of prejudice to Mr Coombes apropos 
the Local Court proceeding would be of equal prejudice to 
the substantive application of the Union. 

The Union is entitled to the fruits of the Full Bench deci
sion. Accordingly it is entitled to have its substantive appli
cation heard. That event, were it not for the adjournment the 
Commission has now granted, would have occurred at 7 March 
1995 and thus have preceded the Local Court proceeding listed 
for 4, 5 and 6 April 1995. The adjournment has been granted 
to obviate what, depending upon the Judgement of the Ap
peal Court, may ultimately become unnecessary costs incurred 
through proceeding with the substantive application. Further, 
the Commission was satisfied that with an agreed adjourn
ment of the Local Court proceeding, the respondent would 
suffer no immediate prejudice. No longer term windfall ad
vantage should accrue to either party and therefore the Com
mission is satisfied that it should ensure that there is no 
potential for that to occur. 

Should the Appeal Court uphold the Decision of the Full 
Bench, it remains for the Commission to hear and determine 
the substantive application. That application could thereafter 
be rendered nugatory if the order in which proceedings ofthe 
Commission and those of the Local Court have been listed 
were to become reversed in future. Thus the potential for 
those of the Local Court to precede those of this Commission 
ought be removed. 

Further, the respondent is the party that has sought the ad
journment of these proceedings. The grant thereof has, to a 
large degree, depended upon the Local Court proceedings, 
listed for April 1995, also being adjourned. It is therefore my 
view that the respondent should be made responsible to pur
sue that adjournment also. Thus the respondent will be re
quired to make application to the Local Court for such 
adjournment. 

Appearances: Mr D.H. Schapper appeared on behalf ofthe 
applicant. 

Mr R.A. Lilburne appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union--Western 
Australian Branch 

and 
Robe River Iron Associates. 

No. C 296 of 1994. 

COMMISSIONER C.B. PARKS. 
20 March 1995. 

Order. 
HAVING heard Mr D.H. Schapperon behalfofthe Applicant 
and Mr R.A. Lilburne on behalf ofthe Respondent, the Com
mission, pursuant to the powers conferred on it under the In
dustrial Relations Act, 1979 hereby orders--

(I) THAT the proceedings in matter No. C 296 of 1994 
be adjourned sine die; and 

(2) THAT the respondent to the matter mentioned in 
order (I) hereof apply to the Local Court for an ad
journment of proceedings in plaint No. 12219 of 
1994, listed for 4, 5 and 6 April 1995; and 

(3) THAT the said respondent request that the Local 
Court not proceed further upon plaint No. 12219 of 
J 994 before matter No. C 296 of 1994 is concluded 
by Order of the Commission. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor. Hospitality and Miscellaneous 
Workers Division. Western Australian Branch; Metals and 

Engineering Union--Western Australian Branch; Australian 
Electrical. Electronics, Foundry and Engineering Union 

(Western Australian Branch) 
and 

CSBP and Farmers Limited. 
No. C 128 of 1994. 

COMMISSIONER A.R. BEECH. 
3 March 1995. 

Order. 
WHEREAS a conference of the parties was convened; 

AND WHEREAS reasons for decision on a preliminary point 
were issued on 21 April 1994; 

AND WHEREAS the application was adjourned to enable 
the parties to continue negotiations; 

AND WHEREAS the Commission advised the parties in 
writing that if nothing were heard from either party within a 
specified period of time then an order discontinuing the mat
ter would issue; 

AND WHEREAS that period of time has now elapsed and 
nothing has been heard from either party; 

AND HAVING heard Ms S Jackson, Mr K Peckham and 
Mr 0 Wood on behalf of the Applicants and Mr G Waldon on 
behalf of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A.R. BEECH, 

[loS] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers. West 
Australian Branch 

and 

Western Australian Government Railways 
Commission 

(No. CR 445 of 1994) 

COMMISSIONER C.B. PARKS 

13 March 1995. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes before the 

Commission by way of an application made pursuant to s.44 
ofthe Industrial Relations Act, 1979. It involves a claim which 
could not be resolved by means of a conference. and which is 
expressed in the following terms--

"(T)he dismissal ofMr Mirco Vidmar on 1 st Novem
ber 1994 by Westrail was unfair and (the Union) seeks an 
order for his reinstatement with continuity of service and 
entitlements from the date of dismissal." 

At the date of his dismissal Mr Vidmar was serving a six 
month period as a probationary employee which had 
commenced on 22 August 1994. Mr Vidmar had previously 
been employed by Westrail for a period of approximately four 
years which ended in November 1992. 

The circumstances and the sequence of events material to 
the dismissal in November 1994 are these. Mr Vidmar worked 
as a member of a permanent way gang. On 27 August 1994 
he and three other members of the gang, Hector Morales, 
Robert Eric LilIy and George McDowall travelled in a motor 
truck between two Westrail yards to dispose of a load of used 
railway sleepers and then to re-Ioad new timbers for track repair 
work. During the course of that journey Mr Vidmar 
complained to Mr Morales, the driver, regarding his driving. 
especially his failure to observe the speed limit, that was 
followed by an oral exchange between them that ended after 
Mr Vidmar made a statement to the effect that he would punch 
Mr Morales on the nose. The following day Mr Morales 
reported the incident to Mr A. Sarich, the Inspector Permanent 
Way for Westrail, who later questioned Mr Vidmar regarding 
the incident. Upon being told by Mr Vidmar that he had said 
he would punch Mr Morales, Mr Sarich acted immediately to 
dismiss Mr Vidmar effective from 0730 hours on I November 
1994. Mr Vidmar was subsequently advised on 2 November 
1994; that he was suspended from duty from the 
aforementioned time and date; and that he was being provided 
with the opportunity to give a written response to the enclosed 
written complaint that ''you entered into a altercation and 
threatened the safety of a fellow employee in contravention of 
Rule 6 of the Book of Rules". 

On 4 November 1994 Mr Vidmar provided a written 
response wherein he denied that he entered into an altercation 
and threatened the safety of a fellow employee and stated--

" Further to the above Form 480, I deny that I entered 
into an altercation and threatened the safety of a fel
low employee as alleged. 
All that occurred was that I informed Maintainer 
Morales about the speed limit in the Kalgoorlie yard. 
He became aggressive towards me and I responded 
by telling him to stop "pissing me off", or I would 
hit him on the nose. 
Maintainer Morales continued to make a nuisance 
of himself and claimed that I was a troublemaker 
and that I wanted to take his truck driving job off 
him. At no stage did I make any physical motions 
that could be seen that I had intended to actually 
carry out the threat. Further, I had not intention of 
hitting anybody. All I did was state a commonly 
used expression and at no time did I act in a threat
ening manner towards Maintainer Morales." 

(exhibit D4) 
By a letter dated 9 November 1994 the acting General 

Mana~er, Freight Operations for Westrail informed Mr Vidmar 
that hiS explanation was not accepted as satisfactory and he 
was no longer considered suitable for continued employment 
with Westrail, therefore his services were terminated from the 
commencement of his suspension. 

The exchange which occurred between Messrs Vidmar and 
Morales in the motor truck on 27 October 1994, Westrail was 
satisfied constituted an altercation between them and that the 
statement of Mr Vidmar that he would punch Mr Morales in 
the nose constituted a threat to the safety of Mr Morales. That 
conduct, according to Westrail, showed Mr Vidmar to be an 
unsatisfactory employee because of the very nature of the 
incident and secondly, that conduct was an offence against 
the p'ublished rules, and thirdly because his conduct was of a 
similar nature to that which he had been told would not be 
tolerated when he re-engaged by Westrail in August 1994. At 
the time of re-engagement Mr Sarich is said to have issued a 
warning to Mr Vidmar regarding the conduct expected of him 
and that happened because when he had been last employed 
by Westrail, Mr Vidmar was found to have been the aggressor 
in an altercation with another employee which led to blows 
being struck between them. Mr Vidmar had then been 
"reprimanded, advised ifhe offended again in a similar manner 
it would result in his dismissal, and. as punishment, he was 
directed to transfer from Kalgoorlie to the Norsman gang. It 
was the failure of Mr Vidmar to report for work with the 
Norsman gang, notwithstanding the time allowed for him to 
do so was extended, which resulted in his first period of 
employment with Westrail having ended in November 1992. 

It is asserted by the Union that the incident on 27 October 
1994 did not constitute misconduct by Mr Vidmar, or if it did 
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it was of a minor nature, and therefore Westrail had no 
justifiable reason for the summary dismissal it executed, or a 
dismissal at all. It is contended that, when, on the morning of 
I November 1994 Mr Sarich purported to immediately dismiss 
Mr Vidmar, that action was unlawful, was taken without 
adequate investigation of what occurred on 27 October 1994, 
and was taken without Mr Vidmar being forewarned that his 
continued employment was in jeopardy. Further, although 
Westrail then recognised that Mr Sarich was not empowered 
to dismiss an employee, declared Mr Vidmar to be suspended 
from 0730 hours on I November 1994, and commenced the 
review procedure required by the Railway Employees' Award 
(the Award), it failed to adequately investigate the incident or 
to give proper weight to the information it did possess 
regarding the incident. The final contention is that Westrail 
placed too great a weight upon the fact that Mr Vidmar was 
on probation and offended against a warning arising from his 
previous conduct, conduct which included physical blows and 
is therefore entirely different to uttering what was no more 
than an idle threat of a nature commonly used in permanent 
way gangs. 

It is conceded by Westrail that Mr Sarich did not have the 
power to dismiss Mr Vidmar. That power Westrail accepts 
resides with the Branch Head, in this case, the General 
Manager, Freight Operations and it was the person acting with 
that authority who ultimately dismissed Mr Vidmar by written 
notice on 9 November 1994, effective J November J 994. That 
process leading to dismissal ie suspension, Westrail says is 
authorised by what, in common usage, is described as the 
"Book of Rules" being a schedule of rules to by-law No. 54 
made pursuant to powers prescribed within the Government 
Railways Act and the dismissal was lawfully affected without 
a prior period of notice, pursuant to Clause IS.-Retirement, 
subclause (2), ofthe Award. Thus, says Westrail, Mr Vidmar 
was not summarily dismissed but his contract of employment 
was simply terminated in the ordinary way open to either 
Westrail, or Mr Vidmar. Westrail argues that it adequately 
investigated the material incident when, in compliance with 
Clause 2 J .-Charges Against Workers, of the Award, Mr 
Sarich formally notified Mr Vidmar of the complaint by Mr 
Morales, the resultant formal charge was provided in writing, 
and Mr Vidmar given the opportunity to respond thereto. A 
process which elicited from Mr Vidmar a written response 
wherein he admitted threatening to "hit him (Mr Morales) on 
the nose". Also contained therein is the statement "Alii did 
was state a commonly used expression ... " which Westrail says 
is an indication by Mr Vidmar that he holds the misguided 
view such is an acceptable practice. That it is not acceptable, 
Westrail says, is evident from the fact that it offends against 
the published rules and the incident was such that it caused 
Mr Morales concern to the extent that he reported it to his 
immediate supervisor. His act of threat towards Mr Morales 
constituted one of aggression and therefore, in light of his 
earlier warning in 1992 and the undertaking he gave upon 
re-employment that he would not again offend in a like manl)er, 
reveals he was prepared to ignore the conditions Westrail 
required him to observe. He was therefore judged to be an 
unsatisfactory employee and thus not suitable to be retained 
in employment. 

Rule 6 in the schedule of rules to by-law No. 54 prohibits, 
amongst other things, an altercation between employees of 
Westrail. The Union has directed the attention of the 
Commission to the definition of the word 'altercation' 
contained in the Macquarie Encyclopedic Dictionary ie "a 
heated or angry dispute; a noisy wrangle" and the Commission 
has observed it is similarly defined in The Australian Pocket 
Oxford Dictionary. 

The written statement of Mr Morales (exhibit D6A) 
(transcribed-exhibit D6B) indicates that Mr Vidmar made 
several complaints about his driving, that Mr Morales took 
exception to the comments of Mr Vidmar, suggested that the 
complaints ofMr Vidmar were borne out of a wish to gain the 
motor truck driver position. and that Mr Vidmar responded 
with a threat to punch him which he repeated in a way to 
emphasize that he was serious when Mr Morales asked what 
he had said. 

The written statement ofMr Morales shows that he does not 
have a good command of the english language. He refers to 
the oral exchange he had with Mr Vidmar as an argument and 

describes what was said in a way which suggests there was 
antagonism between them that was followed by two threats 
from Mr Vidmar. 

On the other hand the written statement ofMr Vidmar (supra) 
denies the allegation made by WestraiI that he engaged in an 
altercation and threatened the safety ofMr Morales. He states 
that for his part he informed Mr Morales that he was exceeding 
the speed limit imposed by Westrail, that Mr Morales 
responded aggressively, that he in turn indicated Mr Morales 
should desist or he would hit him on the nose, that Mr Morales 
continued and claimed that he. Mr Vidmar, was a trouble maker 
and wanted his job as driver, that he made no move to carry 
out the threat he made nor had he any intention of doing so. 
and that the threat was but a commonly used expression. 

The written statement ofMr Vidmar portrays the incident as 
one in which he was neither antagonistic nor argumentative 
toward Mr Morales but that the responses from Mr Morales 
were aggressive and annoyed him and therefore he issued what 
was an idle threat. That it ought be construed as idle Mr Vidmar 
points out is evidenced by the fact he did not cany it out. nor 
did he attempt to do so, notwithstanding that Mr Morales 
continued to be of nuisance when he then levelled unwarranted 
accusations at Mr Vidmar. 

Westrail made its decision to terminate based on what was 
contained in the written statements of Mr Morales and 
Mr Vidmar. It concluded that there had been an altercation ie 
a heated or angry dispute between to two ofthem and that Mr 
Vidmar had threatened physical violence to Mr Morales and 
been the aggressor in the incident. For Westrail to reach these 
conclusions it had to prefer the essence of Mr Morale's 
statement to that ofMr Vidmar. 

Mr Vidmar had previously been found to have acted 
aggressively toward a fellow employee. Thus it appears that 
Westrail readily assumed it to be probable that he had done so 
again, notwithstanding Mr Vidmar denied it to be so and 
attempted to convey that he had not been aggressive and had 
not made a true threat against Mr Morales. 

Mr Morales' written statement indicates that two other 
employees, Mr LiIly and Mr McDowall, were present in the 
motor truck when the incident occurred. Westrail did not ask 
either of them to state what that had heard and/or seen taken 
place before dismissing Mr Vidmar. That, in light of the 
different versions of what occurred, and what interpretations 
were open to be placed thereon, there was absent a sufficient 
and proper enquiry and therefore Mr Vidmar was denied 
natural justice. The fact that he was a probationary employee 
does not alter that. 

In these proceedings the Commission heard testimony from 
Mr Vidmar, Mr Lilly and Mr McDowall relevant to what 
constituted the incident in the motor truck. At the date of 
hearing Mr Morales had proceeded overseas on a period of 
approximately two months leave. Westrail elected to found it 
case upon the contents of Mr Morales' statement and not to 
seek leave for him to subsequently give testimony. 

The testimony ofMr Vidmar, in its essence, aligns with what 
he sought to convey in his written statement and therefore it is 
unnecessary to again analyse it. Both Messrs Lilly and 
McDowall described Mr Morales as the aggressor in the oral 
exchange and said that the words uttered by Mr Vidmar to the 
effect he would punch Mr Morales, were not said in a 
threatening tone nor were they accompanied by any threatening 
manner. Both of them also say that Mr Vidmar did not repeat 
it or in any way re-enforce the "threat" he had made. Further, 
Mr Lilly says Mr Morales over reacted and at the time he had 
viewed the situation with mirth. 

On the evidence I find that no altercation ie heated or angry 
dispute occurred between Messrs Morales and Vidmar 
although it is apparent that Mr Morales reacted with annoyance 
to the repeated requests of Mr Vidmar that he observe the 
speed limit. Further Mr Vidmar did utter words that would 
usually constitute a threat but that he did so as an injudicious 
choice of words to emphasize his request to Mr Morales and 
not in any attempt to truly threaten Mr Morales. 

Mr Vidmar, was, in my view, unfairly dismissed and therefore 
should be reinstated in employment with the Kalgoorlie 
Permanent Way Gang. What remained of his probationary 
period at I November 1994 should be served from the date he 
recommences employment with Westrail. Neither party has 
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addressed the Commission on what ancillary orders, if any, or 
the extent thereof, should be made regarding the claims for 
"continuity of service and entitlements". The parties are 
directed to confer regarding these claims and if they are not 
able to reach an agreement thereon they will be relisted for 
determination. 

Appearances: Mr A. Dzieciol appeared on behalf of the 
applicant. 

Mr A. Hassell appeared on behalf ofthe respondent. 

Editor's Note: Relative Order published (72 WAIG 2866) 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Construction, Mining, Energy, Timberyards, Sawmills and 

Woodworkers Union of Australia--Westem Australian 
Branch 

and 
State Energy Commission of Western Australia. 

No. CR 498 of 1992. 
COMMISSIONER A.R. BEECH. 

12 October 1992. 
Reasons for Decision 

Preliminary Point. 
THE COMMISSIONER: The agreed facts in this matter are 
as follows. The respondent union held a stop work meeting 
on the 30th July 1992, and as a consequence arranged to hold 
"report back" meetings on the 1 st and 2nd August 1992. It is 
the Commission's understanding that the meeting organised 
for the I st August 1992 related to workers at Muja whilst the 
meeting on the 2nd August 1992 related to employees at 
Kwinana. 

The union states that in accordance with the registered Dis
pute Settlement Procedure Agreement (71 WAIG 1835) no
tice of the report back meetings was given to the State Energy 
Commission and some discussions ensued regarding the man
ner in which the report back meetings were to be dealt with. 
The union maintains that its shift workers were directed by 
the respondent to wind down the electrical generating ma
chines in an orderly fashion in preparation for the holding of 
the stop work meetings and that following that, other regular 
work was performed. The Commission understands that this 
period lasted for approximately two hours prior to the com
mencement of the stop work meetings. When wages were 
next paid by the respondent, the applicant union discovered 
that payment had not been made to the employees for that two 
hour period, and the union claims that the respondent should 
have paid wages for that period. It is common ground that the 
employees concerned, who number approximately fifteen at 
Muja and four at K winana, are employed pursuant to the State 
Energy Commission Wages and Conditions Award numbered 
AI of 1989. 

The union applied for a conference pursuant to section 44 
ofthe Act in the following terms: 

"SECWA is withholding wages contrary to the SECWA 
Wages and Conditions Award 1988. The wages should 
be paid to powerhouse operators at Muja and Kwinana 
for work they performed, as instructed by SECWA man
agement, on August I st and 2nd 1992 prior to stop work 
meetings." 

and seeking the assistance of the Commission. 
The matter referred for hearing and determination, as 

amended by the agreement ofthe parties. is as follows: 
"The applicant claims that union members employed 

by SECWA as unit attendants (grade I and 2) and auxil
iary plant attendants at Muja and Kwinana should have 
been paid for all time worked on August I st and August 
2nd 1992 prior to stop work meetings that were held on 
those dates. 

Further, the applicant seeks the withdrawal of notices, 
dated August 3rd 1992, that were issued to members in 
relation to the above matter. 

The respondent objects to and opposes the claim." 

These Reasons for Decision relate to the claim of the re
spondent that the Commission does not have the jurisdiction 
to entertain the claim made. The issue of jurisdiction does not 
extend to that part of the matters referred for hearing and de
termination which concern the withdrawal of notices. 

The respondent argues that the claim is really an application 
to enforce the award, that such a matter is only able to be 
made to the Industrial Magistrate's Court, and thus the Com
mission does not have the jurisdiction to deal with the matter. 

The matter is before the Commission pursuant to section 
44(9) of the Industrial Relations Act. The jurisdiction of the 
Commission in section 23 of the Act is a jurisdiction which 
must be exercised "subject to this Act" and section 81 A ofthe 
Act states in subsection (2) that an application for the enforce
ment of an award shall not be made otherwise than to an In
dustrial Magistrate's court. 

The principles involved were discussed recently and com
prehensively by the FulI Bench in Crewe and Sons v. AMWSU 
(69 WAIG 2623). It is noted that since the decision in that 
matter, section 81 of the Industrial Relations Act as it was 
then was deleted by amending Act No. 44 of 1991, and the 
relevant comparable section is now section 81 A. However, 
the Commission observes that for the purposes of this matter, 
there is no difference between the existing and the repealed 
provisions. It is quite clear that the Commission does not, for 
the reasons expressed in Minister for Works and Water Re
sources v. AMWSU (63 WAIG 1389) have jurisdiction to hear 
and determine proceedings which are essentially for enforce
ment or the recovery of wages under an award. The emphasis 
must be on the word "essentially". The Commission under
stands from the submissions of the applicant in this matter 
that that distinction is indeed recognised. The applicant's sub
mission is that the claim that is made is not based upon any 
legal entitlement, but on the question of industrial policy. The 
union points to the Dispute Settlement Procedure Agreement 
and submits that that procedure was followed properly, that 
continuity of electricity supply is an essential element both in 
the Agreement and in the conduct of the union's members. 
and that a strong element of public interest is involved, an 
interest which is of significance to the Commission. That is, 
the union's position is that irrespective of legal entitlements 
the employees should have been paid. However, the appli
cant acknowledges that the legal right ofthe employees con
cerned to payment will inevitably be raised by both parties. 
and that "obviously ifthese workers have a legal right to this 
payment then the Commission cannot go gainst that ..• ". 

After having considered the positions of the parties, the 
Commission is of the view that the claim of the union can 
only be essentially for the enforcement of the award. and that 
the Commission is without jurisdiction to entertain that part 
of the Memorandum of Matters Referred for Hearing and 
Determination. The reasons for this conclusion are as fol
lows. 

Whilst the union's argument is that its employees should be 
paid irrespective of the legal entitlement, it is clear that the 
question oflegal entitlement will form part ofthe positions of 
both parties in this matter, and furthermore, a significant part. 
It is to be noted that the right to wages of an employee under 
an award arises where the employee is ready, willing and avail
able to perform his normal duties, and not only from actual 
performance of services. Those parts of the union's submis
sions which claim that payment should be made because the 
employees concerned, in its submission, performed work for 
that two hour period in accordance with directions from their 
employer, and at the conclusion of that work but prior to the 
commencement of the stop work meeting performed other 
duties which they normally perform under their contract of 
service, mean in my view that the conclusion is inescapable 
that a proper consideration of the claim that these employees 
be paid for that work is inextricably bound to the above mat
ters, and the claim can be seen only as essentially for the en
forcement of the award. 
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In Crewe and Sons (op. cil.) the Full Bench stated: 
"In the ultimate analysis, the issue for determination in 

the present case is whether the authority was deciding a 
claim for payment of wages made as a matter of legal 
right or a claim for payment of wages made not as a mat
ter of legal right but of what was "right and fair". If the 
former, then the decision constituted an attempted exer
cise of judicial power and was not the resolution of a 
dispute as to "an industrial matter". Ifthe latter, then the 
decision resolved a dispute as to such a matter." (69 WAIG 
at 2627) 

In this case, given the existence of the award, the right to 
payment under the award, at least the provisions of clause 
21(4) of the award relating to a reduction in the guaranteed 
week in certain circumstances, the actual performance of work 
by the employees concerned, all of which are vital and mate
rial considerations, it is not possible to characterise these pro
ceedings as not being essentially for the enforcement of the 
award by reference in addition to some matters of merit due to 
the existence and apparent purpose of the Dispute Settlement 
Procedure Agreement and the apparent views of the applicant 
as to how that procedure should be viewed in these circum
stances. 

It is clear that a proper examination of the circumstances is 
necessary in each case, for as the Full Bench noted: 

"A claim for payment based on matters of industrial 
policy as distinct from matters of legal entitlement is 
clearly one which might be dealt with under section 44. 

A claim which arises clearly out of the contract of em
ployment and the award is more likely to be a matter of 
enforcement. Thus, a claim for wages due and payable 
by an employer to an employee is a claim for the enforce
ment of an existing right as is a claim for the enforcement 
of a provision in an award." (supra at 2628, emphasis 
added) 

The distinguishing by the Full Bench of MNMC v. TWU 
(64 WAIG 1076) is an illustration of the difference, and will 
be dealt with subsequently in these Reasons. In this matter, 
the union has foreshadowed that its submissions include ar
guments that the employees should be paid because they con
tinued to work, and that it is a claim for payment for work 
performed and that if there is a "legal right" under the award, 
the Commission cannot go against that. Thus, the claim of 
the union must involve consideration of the award position, 
and although the submissions of the union may also go be
yond the legal position and include merit, that does not in the 
above circumstances alter the essential character ofthe claim. 

This is certainly so on the authority of the Full Bench in 
Perth Dental Hospital v. FMWU (71 WAIG 2027). In that 
matter, certain employees who were reclassified or promoted 
pursuant to an award of the Commission were said to have 
been underpaid for a period of time immediately following 
the reclassification or promotion. The union in that matter 
brought an application not based upon the award entitlement 
as such, but rather on the basis that those employees had been 
treated unfairly compared with some other employees in a simi
lar position who, because their reclassification or promotion 
occurred after the 1 st March 1984, were back paid according 
to the award thus rectifying the situation. The Commission 
dealt with the matter pursuant to section 44(9) and issued a 
Declaration that the treatment by the Perth Dental Hospital of 
certain employees was industrially unfair and requiring the 
parties to enter into negotiations with a view to reaching a 
mutually acceptable solution to the dispute. On appeal, it was 
held in those circumstances that: 

"Boiled down, the claim is nothing but a claim that the 
award was breached by the failure to pay the employees 
in accordance with its terms. That is quite clearly a claim 
for enforcement of the award which is within the juris
diction of the Industrial Magistrate only. The Commis
sion was without jurisdiction." (at 2028) 

The Commission has not been persuaded that this claim is 
sufficiently distinguishable in principle from the claim that is 
currently before the Commission. 

Finally, in support ofits conclusion the Commission refers 
to the decision ofthe Commission in Mt Newman Mining Co 
v. TWU (op. Cif.). This matter was distinguished by the Full 

Bench in Crewe and Sons (op. cit.) and is of some impor
tance. The Commission at first instance dealt with the matter 
under section 44 and ordered that certain drivers should be 
paid for a shift not worked due to the imposition by them of a 
ban .. On appeal it was held that the order was of itself within 
jurisdiction, but it was quashed on other unrelated grounds. 
In that case, the employees were covered by an award of the 
Commission, and this matter was distinguished because it was 
not an attempt to enforce the award. The essential difference 
seems to be that in the Mt Newman Mining Company case, 
work was not performed and prima facie the employees were 
in no position to enforce the award and it was not claimed that 
the employer had contravened or failed to comply with the 
award. In the claim before the Commission on this occasion. 
not only was work performed, but it is claimed that the work 
performed was work done in accordance with the directions 
of management, and that other work was work performed in 
accordance with the employees' contracts of employment. On 
the facts as known to the Commission, and the arguments fore
shadowed by the parties, the circumstances of the matter be
fore the Commission do not fall within the circumstances dealt 
with by the Commission in the Mt Newman Mining Com
pany case. This claim cannot be distinguished from the deci
sion of the Commission in Crewe and Sons and the Perth 
Dental Hospital case. 

As a further illustration, it is correct to say that where an 
employee covered by an award has been dismissed, the Com
mission is usually asked to decide whether the dismissal was 
or was not unfair, irrespective of the legal position. In doing 
so, whether the dismissal was effected in accordance with the 
award provisions is a relevant consideration, but not the de
terminative factor. However, the decision of the Commission 
in such a matter where the dismissal is found to be unfair is to 
require re-employment. It is not to require the provisions of 
the award to be implemented. In the claim before the Com
mission in this matter, an order in the union's favour would 
require the payment ofthe wages due to the employees pursu
ant to their award. The distinction between the two is clear. 

For all of the above reasons, the Commission determines 
that it does not have the jurisdiction to hear and determine 
that part of the Memorandum of Matters Referred for Hearing 
and Determination which has been dealt with in these Rea
sons for Decision. 

As part of its case, the applicant has foreshadowed that there 
is significant concern among its members that ifthey believe 
they are going to be "penalised" by following the Dispute 
Settlement Procedure Agreement (although the respondent 
does not agree that there was no breach of the Procedure). 
then they may well take the view that the Procedure need not 
be followed in the future. That submission was foreshadowed. 
and not made directly and the Commission therefore does not 
deal with the many significant issues which arise from it. 
However, it is appropriate to note that that concern is able to 
be addressed other than by way ofthe claim in this matter. On 

·the authorities, an appropriate claim brought by the applicant 
to address the issue seen by it in the event of the repeat on a 
future occasion of the circumstances which occurred on the 
I st and 2nd August 1992 would not attract the kind of diffi
culty which has occurred on this occasion. That is not to im
ply any outcome of such a claim, but to indicate that if an 
apropriate claim is brought, it can be dealt with independently 
of this claim, or any other claims concerning the 1 st and 2nd 
August 1992. This is, of course a matter primarily for the 
applicant union to consider. 

The remaining matter contained in the Schedule of Matters 
Referred for Hearing and Determination will be listed for hear
ing upon further request from the applicant. 

Appearances: Ms B. Love for the applicant. 
Mr A. Lucev (of counsel) for the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pacific Industrial Company 

and 
Metals and Engineering Workers' 

Union--Westem Australian Branch 

(No. CR 52 of 1995) 

SENIOR COMMISSIONER G.G. HALLIWELL 

9 March 1995 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 

dispute was referred to the Commission; and 
WHEREAS on the 9th day of March, 1995 a conference 

was held by the Commission pursuant to Section 44 of the 
Act; and 

WHEREAS, the parties had negotiations and have now 
reached agreement as to the Metal Trades Pacific Industrial 
Company Order; and 

WHEREAS having heard Mr P. Stillman on behalf of the 
applicant and Mr N. Hodgson on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders--

THAT the attached Schedule shall be known as the 
Metal Trades (Pacific Industrial Company) Order No. 
CR 52 of I 995 and shall come into operation on and from 
the 9th day of March, 1995. 

(Sgd.) G. G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

I.-TITLE 
This Order shall be known as the 'Metal Trades (Pacific 

Industrial Company) Order No. CR 52 of 1995.' 

lA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Order that any variation to its terms 

on or from the 30th day of December 1994, including the $8.00 
per week Arbitrated Safety Net Adj ustments,shall not be made 
except in compliance with the Statement of Principles set down 
by the Commission in the Reasons for Decision in Matter No. 
985 of 1994. 

2.-ARRANGEMENT 
I. Title 

I A. Statement of Principles December 1994 
2. Arrangement 
3. Area and Scope 
4. Date of Operation 
5. General Conditions of Employment 
6. Rates of Pay 
7. Attendance Bonus 
8. No Reduction 
9. Adjustment of Rates 

10. Term 

3.- AREA AND SCOPE 
This Order shall apply to those employees who, except for 

the terms of this Order, would be bound by the Metal Trades 
(General) Award 1966 No. 13 of 1965 and who are employed 
by Pacific Industrial Company at its Naval Base Workshops. 

4.-DATE OF OPERATION 
This Order shall operate from the beginning ofthe first pay 

period commencing on or after 7 January 1995. 

5.-GENERAL CONDITIONS OF EMPLOYMENT 
Except as provided in this Order, the provisions of Part 1-

General of the Metal Trades (General) 1966 No. 13 of 1965 
shall apply to employees covered by this Order. 

6.-RATES OF PAY 
(I) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be inclusive 
of all special rates and allowances and be paid as an "all 
purpose" rate. 

Base Special Safety Constru- Total 
Rate Payment Net ction Rate Per 

Adjustment Allowance \\\:ek 
Oassificalion $ $ $ $ $ 
Welder-8pecial 371.40 80.10 8.00 29.40 488.90 
Class 
Welder 362.90 80.\0 8.00 29.40 480.40 

Electrician- 386.60 84.90 8.00 29.40 508.90 
Special Class 
Electrician Fitter 362.90 80.10 8.00 29.40 480.40 
Electrician Installer 362.90 80.10 8.00 29.40 480.40 
Boilennaker 362.90 80.10 8.00 29.40 480.40 
Tradesman the 367.\0 80.10 8.00 29.40 484.60 
greater part of whose 
time is occupied in 
marking off andIor 
template making 
Mechanic Tradesman-
Special Class 386.60 84.90 8.00 29.40 508.90 
Tradesman 362.90 80.10 8.00 29.40 480.40 
Pipe Fitter 362.90 80.\0 8.00 29.40 480.40 
Motor Mechanic 362.90 80.10 8.00 29.40 480.40 
MachiniSl-Engin-
eering: 
First Class 362.90 80.10 8.00 29.40 480.40 

Second Class 327.20 66.80 8.00 29.40 431.40 
Certificated Rigger 345.70 68.90 8.00 29.40 452.00 
or Scaffolder 

~ror Scaffolder 334.70 67.70 8.00 29.40 439.80 

Tool and Material 318.70 63.70 8.00 29.40 419.80 
Storernsn 
Tradesman'sAssistant 294.10 62.40 8.00 29.40 393.90 
Labourer 281.00 56.20 8.00 29.40 374.60 

General Attendant 219.80 43.90 8.00 29.40 301.10 

(2) The tool allowance provision prescribed by Clause 31.-
Wages, subclause (7) of the Metal Trades (General) Award 
1966 No. 13 of 1965 shall apply. 

7.-ATTENDANCE BONUS 
An employee who attends work shall be paid a flat allowance 

of $8.30 per day (Monday to Friday inclusive) for each 
completed day worked. No payment will be made for 
weekends and public holidays. 

The provisions of this Clause do not apply to apprentices. 

8.-NO REDUCTION 
An employee, receiving at the date of this Order a weekly 

wage in excess of that prescribed by Clause 6.-Rates of Pay 
of this Order for the classification of work in which he/she is 
employed, shall not have that wage reduced as a consequence 
of the issuance of this Order. 

9.-ADJUSTMENT OF RATES 
The wages prescribed in Clause 6.-Rates of Pay of this 

Order shall be adjusted in accordance with decisions of the 
Commission in Court Session in the State Wage Case, 

IO.-TERM 
This Order shall apply for a period of two years from the 

date of issue. . 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, 

Miscellaneous Workers Division, 
Western Australian Branch 

and 

Augusta-Margaret River Tourist Bureau Inc 

(No. CR 349 of 1994) 

SENIOR COMMISSIONER G.G. HALLlWELL 

10 March 1995 

Order. 
HAVING heard Mr N. Ellery on behalf of the Applicant and 

Mr G. Blythe on behalf of the Respondent, the Commission 
notes that agreement was reached between the parties. The 
Commission further notes that these matters were agreed 
between the parties without prejudice to their respective 
positions in Matter No. A4 of 1994. Accordingly, by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

(I) The employer shall provide to each of the following 
employees a minimum average number of hours of 
work per week over a twelve month period. That 
minimum average shall be: 

(a) Martin Dekkers - 32 hours per week 
(b) Roberta Hall - 20 hours per week 
(c) Raewyn Woolrich - 20 hours per week 

(2) The parties commit to reviewing the situation at the 
end of the twelve month period and to attempt to 
reach agreement at that time over hours of work in 
the future. If the parties are unable to reach agree
ment, the status quo shall be preserved until either 
agreement is reached. or the Western Australian In
dustrial Relations Commission makes an Order in 
settlement of the dispute. 

(3) The three employees, Martin Dekkers, Roberta Hall 
and Raewyn Wool rich are recognised as part-time 
employees. 

(4) The rosters of work for cave guiding shall be pre
pared in consultation in advance with all relevant 
employees. 

(5) A written record shall be kept of the preferences with 
regard to hours and shifts of work expressed by all 
employees. 

(6) Rosters shall initially be drawn up on a six week 
basis. The employer may lengthen this period if so 
desired at a later time. 

(7) There shall be a fair and reasonable allocation of 
hours and shifts of work between all employees. 

(8) Rosters shall be published and made known in ad
vance. 

(9) All employees by agreement are able to swap their 
shifts. subject to approval by the employer. The 
employer will not unreasonably withhold this ap
proval. 

(10) The employer may roster employees to shifts of a 
minimum four hours duration. However, employ
ees shall not be required to travel long distances for 
a four hour shift unless absolutely necessary. 

(1 I) The ordinary hours of work payable at ordinary rates 
may be worked on any day of the week between 
Monday to Sunday inclusive. There shall be a maxi
mum of eight hours per shift per day. There shall be 
a maximum of forty eight hours of ordinary duty per 
week. There shall be a maximum of six days of work 
per week. 

(12) Overtime is payable where hours of work are per
formed outside the ordinary hours as described in 
Clause 11 above. Overtime is payable at time and 
one half for the first two hours of work, and at dou
ble time thereafter. For the purposes ofthe calcula
tion of overtime each day stands alone. 

(13) Employees are required to work in accordance with 
the roster. 

(14) The ordinary rate of pay is $12.54 per hour. This 
rate takes into account the fact that annual leave shall 
be unpaid leave. 

(15) Sick leave is payable pursuant to the Minimum Con
ditions of Employment Act 1993. 

(Sgd.) G. G. HALLlWELL, 
[L.S.] Senior Commissioner. 

Editor's Note: Relative Reasons for Decision published 
(75 WAIG 745). 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Municipal, Administrative. Clerical and 
Services Union of Employees. WA Clerical and 

Administrative Branch 

and 

Southbrook Enterprises Pty Ltd 

(No. CR 336 of 1994) 

COMMISSIONER C.B. PARKS 

7 April 1995. 

Order. 
HAVING heard Mr R.J. Dhue on behalf of the applicant 

and Mr G.D. McKenzie on behalf of the respondent, the 
Commission. pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders--

THAT provided Ms Kaye Elizabeth Smith presents 
herselffor duty at a place upon the premises ofthe West
ern Australian Turf Club, designated by the respondent. 
at the usual time of business commencing on 13 May 
1995, she shall be re-employed as a Tote Supervisor by 
South brook Enterprises Pty Ltd; and 

THAT re-employment shall commence from the afore
mentioned time and date; and 

THAT the terms and conditions of such re-employment 
shall be those which applied to Ms Kaye Elizabeth Smith 
prior to the date of termination of her services; and 

THAT for the purpose oflong service leave, it shall be 
a condition of re-employment that the service of Ms Kaye 
Elizabeth Smith with the respondent and the Western 
Australian Turf Club, between 3 November 1993 and 9 
August 1994 both inclusive, be deemed service with the 
respondent and continuous with any service rendered by 
her from. and including, 13 May 1995; 

AND THAT Southbrook Enterprises Pty Ltd pay to 
Ms Kaye Elizabeth Smith the sum of $ 6762.00 within 
7 days from the date upon which she is re-employed. 

(Sgd.) C. B. BANKS. 
[L.S] Commissioner. 
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Australian Railways Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Australian Workers' Union 

Brick, Tile and Pottery 
Industrial Union 
Builders' Labourers' 
Federation 

Builders' Labourers' 
Federation 
Builders' Labourers' 
Painters and Plasterers 
Union 
Builders' Labourers, 
Painters and Plasterers 
Union 
Builders' Labourers, 
Painters and Plasterers 
Union 
Builders' Labourers, 
Painters and Plasterers 
Union 
Builders' Labourers, 
Painters and Plasterers 
Union 
Builders' Labourers, 
Painters and Plasterers 
Union and Others 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

UNIONS
Application for alteration of 

rules-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

s.62 
In the matter of an application by The Metropolitan (Perth) 

Passenger Transport Trust Officers' Union of Workers, 
Perth for alteration of registered rules. 

(\301 of 1994). 
ROBIN COLBERT LOVEGROVE 

DEPUTY REGISTRAR. 
S March 1995. 

Decision. 
HAVING read the application, there being less than five per 
centum of the members ofthe organisation desiring to be heard 
in opposition thereto, after consulting with the President, and 
upon being satisfied that the requirements made thereunder 
have been complied with, I have this day registered an altera
tion to rules 7.--Government, 15.-Nomination for Officers, 
16.-Election of Officers and Offices, 17.-Returning Officer 
and IS.-Duties of managing Committee of the registered rules 
of the applicant union in the terms of the application as filed 
on 23 December 1994. 

R.C. LOVEGROVE, 
Deputy Registrar. 

CONFERENCEs-Notation of-
PARTIES NUMBER- DATE MATTER 

COMMISSIONER 

WA Government Railways C56/1995 08103/95 Interim Agreement 
Commission and Others -Scott C. 
Western Mining Corporation CI711995 

-Halliwell S.C. 
N/A Termination 

Western Mining Corporation C43 III 994 01111194 Coercion to sign 
-Gregor C. Workplace Agreement 

Nash Mining C22/1995 
-Halliwell S.C 

N/A Dismissal 

Leighton Contractors Ply CI31l995 30101/95 Work Cycle 
Ltd -Halliwell S.c. 06/02/95 
Hamersley Iron Ply Ltd C771l995 N/A Written Warning 

-Beech C. 
Metro Brick Cardup & C465/1994 01/12/94 Hours of Work 
Bristile Ltd -Beech C. 
Madison Homes C378/1994 N/A Wages, site 

-Beech C. allowance, 
amenities 

Homestyle Pty Ltd C3891l994 05/10/94 Amenities 
-Beech C. 

Building Management C493/1994 19112/94 Additional Annual 
Authority -Beech C. Leave 

Minister for Works C461/1994 25/11194 Roster Day Off 
-Halliwell S.C. while on Jury 

Service 
Pindan Constructions C477/1994 N/A Termination package 

-Beech C. 

Birsay Pty Ltd tla Courtesy C496/1994 01/12/94 Underpayment of 
Builders Final Cleaners -Beech C. Wages 

City of Canning C483/1994 22/12/94 Reinstatement 
-Beech C. 

Multiplex Constructions C3411955 16/02/95 Mandurah Shopping 
Pty Ltd -ScottC. 28/02/95 Centre Site 

977 

RESULT 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 

Concluded 
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PARTIES NUMBER- DATE MATTER RESULT 
COMMISSIONER 

Construction, Mining, Building Management C482/1994 12/12/94 Cease payment for Concluded 
Energy, Timberyards, Authority -Beech C. allowances 
Sawmills and Woodworkers 
Union 
Construction, Mining, Como Engineering Ply Lld C393/1994 17/10/94 Time & Wages Concluded 
Energy, Timberyards, -Beech C. Records 
Sawmills and Woodworkers 
Union 
Construction, Mining, BHP Iron Ore Ltd C473 of 1994 09/12/94 Recommendation Concluded 
Energy, Timberyards, 
Sawmills and Woodworkers 

-Halliwell S.C. Review 

Union 
Electrical, Electronics, Mick Cervantes Electrics C2I1995 N/A Redundancy Payments Concluded 
Foundry and Engineering 
Union 

-Halliwell S.C. 

Electrical, Electronics, Bradken Perth Ocean Drive C377/1994 06/10/94 Warning as a Concluded 
Foundry and Engineering -Halliwell S.C. result of 
Union absenteeism 
Electrical. Electronics, Industrelec Pty Ltd C338/1994 16/09/94 Log of claims Concluded 
Foundry and Engineering 
Union 

-GregorC. 

Electrical, Electronics, Modra Electric Power Pty C352/1994 09/09/94 Redundancy payments Concluded 
Foundry and Engineering Ltd -Beech C. 
Union 
Electrical. Electronics. Building Management C4941l994 N/A Involuntary Concluded 
Foundry and Engineering Authority -Beech C. transfer 
Union 
Electrical. Electronics, Centurion Industries C382/1994 28/09/94 Ordinary Hours Concluded 
Foundry and Engineering -Beech C. 
Union 
Electrical, Electronics, Electrical Contractors Cl 68/1 994 29/04/94 EBA Negotiaions Concluded 
Foundry and Engineering 
Union 

Association -Beech C. 13/05/94 

Electrical, Electronics, Bradken Perth C3111995 16/02/95 Payment for Referred 
Foundry and Engineering -Halliwell S.c. Forklift Driving 
Union Duties 
Electrical, Electronics, The Electrical C469/1994 24/11194 Work Stoppage Concluded 
Foundry and Engineering Contractors' Association -Halliwell S.C. 
Union of Western Australia (Union 

of Employers) 
Electrical. Electronics, Industrial Automation C5/1995 23/01/95 Non-Payment of Concluded 
Foundry and Engineering -Halliwell S.c. award rates 
Union 
Electrical, Electronics, Multiplex and Everett-Smith C91/1994 15/03/94 Work Bans Concluded 
Foundry and Engineering -BeechC. 
Union and Another 
Electrical, Electronics, Wundowie Foundry Pty Ltd C385/1994 27/09/94 Wage Claim/Strike Concluded 
Foundry and Engineering -Beech C. 28/09/94 
Union and Another 29/09/94 
Forest Products, Whittakers Ltd C423/1994 21/10/94 Dismissal Concluded 
Furnishing and Allied 
Industries Industrial Union 

-Beech C. 

Meat Industry Employees' D'Orsogna Limited C6/.1995 16/01/95 Sick Leave Concluded 
Union -Halliwell S.C. Entitlements 

Merchant Service Guild Port Hedland Port Authority C38/1995 N/A Interpretation of Withdrawn 
Union -Beech C. Award 
Metals and Engineering Specialised Welding (WA) C448/1994 22/11/94 Rejection of Concluded 
Workers Union Pty Ltd -Halliwell S.c. Enterprise 

Agreement 
Metals and Engineering Hamersley Iron Pty Ltd C41 711 994 16/11/94 Employment of Concluded 
Workers' Union -Halliwell S.C. Contractors 
Metals and Engineering ABB-EPT Construction Pty Cl 2/1995 20/01/95 Site Agreement Concluded 
Workers' Union Ltd and Others -Halliwell S.C. 27/01/95 Negotiations 
Metals and Engineering Greenwest Products C till 995 24/01195 Terms of Award Concluded 
Workers' Union -Halliwell S.C. 
Metals and Engineering Municipality of City of C45511994 18/11194 Redundancy Package Referred 
Workers' Union Perth and Others -Halliwell S.C. 

Metals and Engineering ACI Australian Glass C470/1994 02/12/94 Enterprise Concluded 
Workers' Union Manufacturing Co -Halliwell S.C. 08/12/94 Bargaining 

Negotiations 
Metals and Engineering Nonferral WA Pty Ltd C49111994 23/12/94 Underpayment of Concluded 
Workers' Union -Parks C. wages 
Metals and Engineering Kicks the Fitness Club C489/1994 22/12/94 Dismissal Concluded 
Workers' Union -Parks C. 
Metals and Engineering Wanneroo Agricultural C502/1994 04/01195 RDO's tool Concluded 
Workers' Union Machinery -Parks C. allowance 
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PARTIES NUMBER- DATE MATTER RESULT 
COMMISSIONER 

Metals and Engineering Wreckair Pty Limited C203/1994 
Workers' Union -Beech C. 

10/02195 Rostered Days Off Concluded 

Metals and Engineering Urethane Maintenance C3711995 16/02/95 . Time and Wages Concluded 
Workers' Union Services -Halliwell S.C. Records 
Metals and Engineering Workforce Solutions C26/1995 16102195 Alleged Breach of Concluded' 
Workers' Union -HaUiwell S.C. Agreement 
Metals and Engineering Auto Masters C4 III 995 17/02195 HoUrs of Work .and CO.ncluded 
Workers' Union -Halliwell S.C. Rates Paid 
Metals and Engineering ABB EPT.Construction Pty C 38611994 18/10194 Industrial Action Concluded 
Workers' Union Ltd -Halliwell S.C. 
Metals and Engineering A. Goninan and Co. Ltd C2411995 01102195 Return to work of Concluded 
Workers' Union ~Halliwell S.C. employees 
Metals and Engineering Dampier Salt Lld C497/1994 20112194 Voluntafy Concluded 
Workers' Union -Beech C; 18/01/95 Separation 
Metals and Engineering S.D.R. Constructions C36911994 20109/94 UnjlaidRates Referred 
Workers' Union -Halliwell S.C. 
Metals and Engineering Midland Brick Co.Pty Lld C2911995 17/02195 Enterprise Referred 
Workers' Union -Scat! C. Bargaining 

Negotiations 
Miscellaneous Workers Union SamBaldacchino C2511995 TIA Dismissals Concluded 

-Gifford C. 
Miscellaneous Workers' Hall NUrsing Home C47511994 09/12194 Annual Leave Concluded 
Union Administration -Halliwell S.C. Entitlement 
Miscellaneous Workers' Activ Foundation C46611994 30111/94 Dismissal Concluded 
Union -Parks C. 
Miscellaneous Workers' Activ Foundation Inc C4421 I 994 29111194 Dismissal Concluded 
Union -GregorC. 
Miscellaneous Workers' Board of Management, Sir C43011994 28/10/94 Termination of Referred 
Union Charles Gairdner Hospital -GregorC. Contract 
Miscellaneous Workers' Augusta-Margaret River C467/1994 14112/94 Warning Letter Referred 
Union Tourist Bureau -Parks C. 
Miscellaneous Workers' Minister for Education C39/1995 20102/95 Sick Leave Concluded 
Union -Gifford C. 09/03195 Entitlements 
Miscellaneous Workers' CSBP and Farmers CI28/1994 08/04/94 Workplace Concluded 
Union and Others -Beech C. Agreements 
Municipal, Administrative, Mayne Nickless tla MSS C36111994 20/09194 Enterprise Concluded 
Clerical and Services Union Alarm Services -Parks C. Bargaining 
Painters' and Decorators' L & D Engineering C43611994 N/A Time and Wages Conclude 
Union -Halliwell S.C. Records 
Painters' and Decorators' Minister for Works C31811994 31/08195 Toxic Allowance Concluded 
Union -Beech C. 
Painters' and Decorators' Integrated Workforce WA C294/1994 27/07194 Loss of Tools Concluded 
Union -Beech C. 
Painters' and Decorators' Minister for Health C346/1994 13109/94 Reclassification Concluded 
Union -Beech C. at Royal Perth 

Hospital 
Painters' and Decorators' Minister for Health C30011994 10/08194 Award Restructuring Concluded 
Union and Another -BeechC. 17/08194 

13/09194 
Painters' and Decorators' Minister for Health C30011994 10108/94 Award Restructuring Concluded 
Union and Another -Beech C. 22/09194 
Plumbers and Gasfitters Multiplex Ply Ltd and C9511994 15/03/94 Work Bans Concluded 
Employees' Union Sanwell Pty Ltd -Beech C. 
Railways Union Western Australian C20711994 20110194 Classification Concluded 

Government Railways -Parks C. Structure 
Commission 

Shop, Distributive and 
Allied Employees' 
Association 

Australian Liquor Marketers C3311995 
-Gifford C. 

06/02195 Redundancies Concluded 

Shop, Distributive and Cecil Bros PIL and Others C3 of 1995 27/01195 Superannuation Concluded 
Allied Employees' -Gifford C. 06/02195 Payments 
Association 
Transport Workers' Union Bodhi's Bakehouse C5061 I 994 NIA Classification. of Concluded 

-Parks C. employees 
Transport Workers' Union Pioneer Concrete (WA) Ply C49211994 15112/94 Stop work meeting Concluded 

Ltd -Beech C. 
WA Fire Brigades Board Bell D.W. C43/1995 24102/95 Pro-rata Long Referred 

-Scat! C. Service Leave 
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Appointments-
APPOINTMENT. 

ADDITIONAL PUBLIC SERVICE ARBITRATOR. 
I, the undersigned Chief Commissioner of the Western Aus
tralian Industrial Relations Commission, acting pursuant to 
the provisions of section 800 of the Industrial Relations Act, 
1979, hereby appoint, subject to the provisions of that Act, 
Commissioner C.B. Parks to be an additional Public Service 
Arbitrator for a period of one year from 14th March, 1995. 

Dated the 14th day of March, 1995. 
W.S. COLEMAN, 

Chief Commissioner. 

AWARDS/AGREEMENTS
Consolidation by Reglstrar
CEMENT TILE MANUFACTURING A WARD 

No. 3 of 1966. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general infonnation. 

Dated at Perth this 13th day of March, 1995. 
J.CARRIGG, 

Registrar. 

Cement Tile Manufacturing Award 
Award No. 3 of 1966. 

I.-TITLE 
This award shall be known as the "Cement Tile 

Manufacturing Award No. 3 of 1966 and replaces Award No. 
36 of 1956 as amended. 
IA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Award/Industrial Agreement that 

any variation to its tenns on or from the 30th day of December 
1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
I. Title 

I A. Statement of Principles December 1994 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Shift Work 
8. Overtime 
9. Payment of Wages 

10. Wages 
11. Mixed Functions 
12. Contract of Service 
13. Breakdowns 
14. Under Rate Workers 
15. Holidays 
16. Annual Leave 
17. Sick Leave 
18. Meal Interval 
19. Board of Reference 
20. Junior Workers Certificate 
21. Time and Wages Record 
22. First Aid Outfit 
23. Posting of Award 
24. Protective Clothing 
25. Long Service Leave 
26. Representative Interviewing Workers 

27. Bereavement Leave 
28. Junior Employees-SpeciaJ Orders 

(CANCELLED) 
29. Clothing and Safety Boots 
30. Maternity Leave 
31. Dispute Settling Procedure 
32. First Aid Allowance 
33. Redundancy 

Addendum 
3.-AREA 

This award shall apply within the South West Land Division 
in the State of Western Australia. 

4.-SCOPE 
This award shall apply to all workers employed by the 

respondents in the classifications described in clause 10.
Wages hereof engaged in the manufacturing of cement tiles. 

5.-TERM 
The tenn ofthis award shall be for the period ofthree years 

as from the beginning of the first pay period commencing on 
or after the date hereof. 

(The date ofthis award is 10th February 1967). 
6.-HOURS 

(I) Except as otherwise provided in this award, the following 
shall apply-

(a) The ordinary hours of work shall average thirty eight 
(38) hours per week, over a maximum work cycle of 
four (4) weeks, to be worked in periods not exceed
ing eight (8) hours each, continuously except for meal 
breaks, Monday to Friday between 7.00 am and 5.30 
pm hereof, in respect of shift work (except that this 
spread of hours may be varied by mutual agreement 
between the employer and the worker directly af
fected, or where more than one worker is affected, 
by agreement of a majority thereof). 

(b) Provided that work done outside the spread of hours 
fixed in accordance with this clause for which over
time rates are payable shall be deemed for the pur
pose of this clause to be part of the ordinary hours of 
work when otherwise the ordinary hours worked 
would be less than those prescribed herein. 

(2) The spread of hours prescribed in subclause (2) of this 
clause may be extended by agreement with the majority of 
workers in any section to be between the hours of 5.00am and 
6.00pm. 

(3) Notwithstanding the above provisions the ordinary 
working hours may be worked on any alternative basis as 
agreed between an employer and the workers in any section 
or sections ofthe employer's establishment. 

6A.-IMPLEMENTATION OF 38 HOUR WEEK 
The method of implementing the 38 hour week shall be 

-detennined by agreement between the employer and the 
majority of employees directly affected, from one or more of 
the following: 

(t) By employees working less than eight (8) ordinary hours 
each day. 

(2) By employees working less than eight (8) ordinary hours 
one or more days each week. 

(3) By all employees having one week day off, excluding 
public holidays, in each twenty (20) day work cycle, eight (8) 
hours worked on each ofthe other nineteen (19) days ofthose 
four weeks. 

The day off is to be nominated by the employer-
(a) By fixing one week day upon which all or any number 

of employees will be off during a particular twenty 
(20) day work cycle. 

(b) By rostering employees off on various week days 
during a particular twenty (20) day work cycle. 
Subject to operational requirements, preference shall 
be given to days offbeing arranged to suit individual 
requests. 

(4) Provided that the ordinary hours may be worked by such 
other method that is agreed upon between the employer and 
the majority of employees directly affected. 
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(5) Circumstances may arise where different methods of 
implementing a thirty eight (38) hour week apply to various 
groups or sections of employees in the plant of establishment 
concerned. 

(6) The day scheduled to be the day off in accordance with 
Clause 6A may be worked as an ordinary working day without 
penalty when substituted by another day by agreement between 
the employer and the employee directly affected, or where a 
number of employees are directly affected, by agreement 
between the employer and a majority of the employees in 
respect of whom a substitute day-off is sought. 

(7) Excluding circumstances beyond the control of the 
employer and except otherwise herein is provided, not less 
than seven (7) days advance notice is to be given concerning 
the days off thus allocated to employees by the application of 
the foregoing arrangements. 

(8) The procedure for resolving special, anomalous or 
extraordinary problems shan be applied in accordance with 
Clause 19.-Board of Reference of this award. The procedure 
shall be applied without delay. 

(9) In any calendar year, where twenty (20) days annual leave 
is taken there shall be a maximum of twelve rostered days off. 
Providing that for lesser periods of annual leave taken the 
above will apply on a proportionate basis. 

7.-8HIFT WORK 
(I ) Where two or more shifts in anyone day are worked, the 

hours of shift workers shall be such as are mutually agreed 
upon between the employer and the Union. These start and 
finish times may be varied by agreement between workers and 
their employer. 

(a) Any worker employed on an afternoon shift or night 
shift shall, in addition to the ordinary rate prescribed 
in Clause IO.-Wages, hereof be paid per shift 11 
5th of 15% of the ordinary rate prescribed for his 
class of work. 

(b) Rostered work performed on Saturdays shall be paid 
at the rate oftime and one half. Rostered work per
formed on Sundays shall be paid at the rate of time 
and three quarters, rostered work performed on pub
lic holidays as prescribed under Clause 15( I) hereof 
shall be paid at the rate of double time and one half. 
Provided that these rates shall be in lieu of the rates 
prescribed in paragraph (a) hereof. 

(2) Where an employee is recalled to work the whole of part 
of any shift over and above his/her rostered hours, such time 
shall be paid for at the rate of double time for a minimum of 
four hours. 

(3) Where a worker is not required to work a shift in 
accordance with his normal roster because of any of the 
holidays prescribed in clause 15-Holidays of this award he 
shall be paid the shift loading prescribed in subclause (I )(a) 
of this clause for that shift. 

(4) (a) Where any particular process is carried out on shifts 
other than day shift and less than five consecutive 
afternoon or five consecutive night shifts are worked 
on that process, then workers employed on each af
ternoon or night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to be bro
ken under the preceding paragraph by reason of the 
fact that work on the process is not carried out on a 
Saturday or Sunday or on any holiday. 

8.-OVERTIME 
(1) (a) All time worked in excess of eight hours per day or 

before the usual starting time or after the usual fin
ishing time shall be paid for at the rate of time and a 
half for the first two hours and double time thereaf
ter. 

(b) Work done on Saturdays after 12 noon or on Sun
days shall be paid for at the rate of double time. 

(c) Work done on Saturdays prior to 12 noon shall be 
paid for at the rate of time and one halffor the first 
two hours and double time thereafter. 

(d) All work performed on the holidays prescribed by 
subclause (\) of clause 19--Board of Reference 

hereof shall be paid for at the rate of double time 
and one half. 

(2) In the case of shift workers all work performed outside 
the rostered hours of duty shall be deemed to be overtime. 

(3) Workers under the age of eighteen years shall not be 
called upon to work between the hours of midnight and 6 a.m. 

(4) When a worker is required for duty during his usual 
meal time and his meal time is thereby postponed for more 
than one hour he shall be paid at overtime rates until he is able 
to take his meal time. 

(5) (a) An employee required to work overtime for more 
than two hours without being notified on the previ
ous day or earlier that he/she will be so required to 
work shall be supplied with a meal by the employer 
or be paid $5.25 for a meal. 

(b) If the amount of overtime to be worked necessitates 
a second or subsequent meal the employer shall, 
unless the employer has notified the employee(s) 
concerned the previous day or earlier that such sec
ond or subsequent meal will also be required, pro
vide such meals or pay an amount of $4.80 for each 
second or subsequent meal. 

(6) No worker shall be compelled to work for more than 
five and a half hours without a break for a meal. 

(7) (a) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that workers 
have at least ten consecutive hours off duty between 
the work of successive days. 

(b) A worker who works so much overtime between the 
termination of his ordinary work on one day and the 
commencement of his ordinary work on the next day 
that he has not at least ten consecutive hours off duty 
between those times shall, subject to this sub-clause, 
be released after completion of such overtime until 
he has had ten consecutive hours off duty without 
loss of pay for ordinary working time occurring dur
ing such absence. 

(c) If, on the instructions of his employer, such a worker 
resumes or continues work without having had such 
ten consecutive hours off duty, he shall be paid at 
double rates until he is released from duty for such 
period and he shall then be entitled to be absent un
til he has had ten consecutive hours off duty without 
loss of pay for ordinary working time occurring dur
ing such absence. 

(8) Notwithstanding anything contained herein--
(a) An employer may require any worker to work rea

sonable overtime at overtime rates and such a worker 
shall work overtime in accordance with such require
ments. 

(b) The Union or any worker or workers covered by this 
award, shall in any way, whether directly or indi
rectly, be a party to or concerned in any ban, limita
tion or restriction upon the working of overtime in 
accordance with the requirements of this subclause. 

(9) Liberty is reserved to the union party to this award to 
apply to amend this clause at any time for the purpose of 
including a provision relating to the manner in which overtime 
shall be allocated by an employer to a particular worker or 
workers. 
(I0)(a) Notwithstanding the provisions contained elsewhere 

in this clause, where a worker has become entitled 
to an overtime payment pursuant to this clause, such 
payment or part thereof, at the discretion of the em
ployer, may be deferred and taken subsequently as 
leave in lieu of such payment. 

(b) The amount ofleave to be taken in lieu of paid over
time will be determined by applying a loading equiva
lent to the overtime penalty rate to the time originally 
worked. 

(c) The employer shall be under no obligation to allow 
time off in lieu of overtime payments. 

9.-PAYMENT OF WAGES 
(I) All wages shall be paid on the job within twenty minutes 

of the close of the days work at least once a fortnight. 
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(2) When a worker's service is terminated for any reason he 
shall be paid all wages d~e to him on the next pay day. 

(3) The employer may elect that ail wages be paid fortnightly 
to a bank account or other account nominated by the worker 
held with an .institution from a list of six such institutions 
nominated by the employer. 

(4) Notwithstanding (3) above, employers sha\lcontinue to 
make payments to those nominated institutions used by 
workers as at 15 November 1989. 

10.-WAGES 
It is a term of this Award that the union undertakes for the 

duration of the principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims award or overawaro. except when consistent 
with the State Wage Principles. 

The following shall be the minimum rates of wages payable 
to employees covered by this Award: 
(I)(a) CLASSIFICATION: Rate Per 

ADULT EMPLOYEES: 
Fork Lift Driver 
Machine Operator 
Hand Presser 
Ridge Maker and Finisher 

Week. 
S 

357.80 
352.~ 
352.90 

Supple
mentary 

S 
14.80 
19.50· 
13.90 

Award 
Rate 

S 
372.60 
372.40 
366.80 

and Stripper 3S2.9O 13.90 366.80 
COlour Operator 347.30 15.30 362.60 
Stripper and Stacker Tiles 337.30 10.20 347.S0 
All Others 337.30 10.20 347.S0 

(b) (i) The supplementary payment set out in this 
clause includes an $S.OO adJustment reflect
ing the application of the ArbItrated Safety Net 
Adjustment set out in the December 1993 State 
Wage Decision. COnsistent with the require
ments of that decision, the $S.OO Safety Net 
Adjustment is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
overaward, award or enterprise agreement) in 
excess of the minimum rates of pay (classifi
cation rate plus supplementary payment). 

(ii) The supplementary payment set out in this 
clause is to be paid in addition to the base rates 
prescribed by this clause, and the total rate 
prescribed by this clause is the award rate of 
pay prescribed by this clause for the respec-
tive classification. . . 

(iii) The supplementary payment set out in this 
clause represents payment in lieu of equiva
lent overaward payments. 

(iv) "Overaward paymene' i.s defined as the 
amount (whether It be termed "overaward pay
ment", "attendance bonuS" or any term what
soever) which an employee would receive in 
excess of the "award wage". Provided that 
such payment shall. exclude overtime, shift 
allowance, penalty rates, disability allowances, 
fares and travelling time allowances and any 
other ancillary payments of a like nature pre
scribed by the award. 

(2) JUNIOR EMPLOYEES: 

16 years of age .......................... . 
17 years of age ......................... .. 
IS years of age ......................... .. 
19 years of age ......................... .. 
20 years of age ......................... .. 

(3) LEADING HANDS: 

Percentage 
of All Others 

Rate 
60 
70 
SO 
90 

100 

In addition to the rates herein prescribed a Leading Hand 
appointed as such shall be paid per week-

(a) Ifplaced in charge 
of not less than 3 
and not more than to 

S 

other employees 16.30 

(b) Ifplaced in charge 
of more than 10 and 
not more than 20 
.other employees 23.05 

(c) If placed in charge 
of more than 20 other 
employees 29.8.5. 

II.-MIXED FUNCTIONS 
(I) A worker called upon to perform work carrying a higher 

rate than his. usual rate of pay shall be entitled to payment at 
such higher rate for the period that he is actually engaged upon 
such work. 

(2) A worker called upon to do work carrying a lower rate 
than his usual rate of pay; for less than one half of a day, shall 
be paid for such work at his usual rate of pay. 

12.-CONTRACT OF SERVICE 
(I) During the first three months' engagement, the contract 

of service shall be daily and may be tenninated by either party 
giving one day's notice only, forfeiting or paying one day's 
pay. as the case may be. 

(2) Thereafter the contract of service shall be by the week 
which may be terminated by giving one week's notice at any 
time or by the payment or forfeiture, as the case may be, of 
one week's pay. 

(3) Provided that an employer may at any time dismiss a 
worker for refusal ,or neglect to obey orders, for misconduct, 
or if after the prescribed notice has been given he does not 
carry out his duties in the same manner as he did prior to such 
notice in which case the worker shall only be entitled to wages 
up to the time of dismissal. 

(4) Casual Workers: Notwithstanding the above, a casual 
worker is one specifically engaged and paid as such. A casual 
worker shall be paid 200A. in addition to the appropriate wage 
rate prescribed in this Award. A casual worker's contract of 
servIce shall be hourly and may be terminated by giving one 
hour's notice or by the payment or forfeiture, as the case may 
be, of one hour's pay. A casual worker shall not be engaged 
for more than 13 weeks. . 

13.-BREAKDOWNS 
The employer shall be entitled to deduct payment for any 

day or portion of a day upon which the worker cannot be 
usefully employed because of any strike by the union or unions 
affiliated with it or by any other association or union, or through 
the breakdown of the employer's machinery or any stoppage 
of work by any cause which the employer cannot reasonably 
prevent. 

14.-UNDER RATE WORKERS 
(I) Any worker who by reason of old age or infirmity is 

unable to earn the minimum wage, may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the matter 
may be referred to the Board of Reference for determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the worker shall be entitled to 
work for and be employed at the proposed lesser rate. 

IS.-HOLlDAYS 
(I) The following day or days observed in lieu shall, subject 

to this subclause and clause S.--Overtime, be allowed as 
holidays without deduction of pay, namely: New Year's Day, 
Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christmas 
Day and Boxing Day. Provided that another day may be taken 
as a holiday by arrangement between the employer and a 
worker in lieu of any of the days named in this subclause. 

(2) When any of the days mentioned in paragraph (I) hereof 
falls on a Saturday or a Sunday the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 
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(3) Payment shall be made for the said holidays subject to 
the condition that workers shall have presented themselves 
for work on the working days immediately preceding and 
succeeding the holidays specified herein and shall have worked 
during normal working hours as required by the employer: 
Any absence from duty on either or both ofthe days preceding 
or succeeding the holiday owing to illness or injury for which 
the worker is entitled to be paid under the terms of clause 
l7.-8ick Leave or by consent of the employer shall not render 
an employee ineligible for payment for the holiday. 

16.-ANNUAL LEAVE 
(1) Except as hereinafter provided, a period of four 

consecutive weeks' leave with payment as prescribed in 
subclause (2) hereof of shaIl be aIlowed annually to a worker 
by his employer after a period of twelve months' continuous 
service with such employer. 

(2) (a) (i) A worker before going on leave shall be paid 
the wages he would have received in respect 
of the ordinary time he would have worked 
had he not been on leave during the relevant 
period. 

(ii) Subject to paragraph (b) hereof, a worker shall, 
where applicable, have the amount of wages 
to be received for annual leave calculated by 
including the following where applicable :-
(aa) The rate applicable to him as prescribed 

in clause IO.-Wages. 
(bb) Subject to paragraph (b )(ii) the rate pre

scribed in ordinary time by clause 7.
Shift Work of this award according to 
the worker's roster including Saturday 
and Sunday shifts. 

(cc) The rate payable pursuant to clause 
II.--Mixed Functions, calculated on a 
daily basis, which the worker would 
have received for ordinary time during 
the relevant period whether on a shift 
roster or otherwise. 

(dd) Any other to which the worker is enti
tled in accordance with his contract of 
employment for ordinary hours of work; 
Provided that this provision shall not 
operate so as to include any payment 
which is of similar nature to or is paid 
for the same reasons as or is paid in lieu 
of those payments prescribed by clause 
8-Overtime. 

(b) During a period of annual leave a worker shall re
ceive a loading calculated on the rate of wage pre
scribed by paragraph (a)(ii)(aa) of this subclause. 
The loading shall be as foIlows :-

(i) Day workers--A worker who would have 
worked on day work had he not been on 
leave-a loading of 17.5% (per cent). 

(ii) Shift Workers--A worker who would have 
worked on shift work had he not been on 
leave-a loading of 17.5% (per cent). 

Provided that where the worker would have received 
loading prescribed by clause 7-8hift Work, had he 
not been on leave during the relevant period and such 
loadings would have entitled him to a greater amount 
than the loading of 17.5% (per cent) then the shift 
loadings shall be added to the rate of wage prescribed 
by paragraph (a)(ii)(aa) of this subclause in lieu of 
the 17.5% loading. The loading prescribed by this 
subclause shall not apply to proportionate leave on 
termination. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that period one day being an ordinary working 
day for each such holiday observed as aforesaid. 
(4) (a) Ifafter one month's continuous service in any quali

fying twelve monthly period a worker leaves his 
employment or his employment is terminated by his 
employer through no fault of the worker, the worker 

shall be paid one third ofa week's pay in respect of 
eac~ completed month of service in that qualifying 
perIod. 

(b) In addition to any payment to which he may be enti
tled under paragraph (a) hereof, a worker whose 
employment terminates after he has completed a 
twelve month qualifying period and has not been 
allowed leave prescribed under this award in respect 
of that qualifying period shall be given payment in 
lieu of that leave unless--

(a) He has been justifiably dismissed for miscon
duct; and 

(b) the misconduct for which he has been dis
missed occurred prior to the completion of that 
qualifying period. 

(5) (a) A seven day shift worker, that is, a worker who is 
rostered to work regularly on Sundays and holidays 
shall be allowed one week's leave in addition to the 
leave to which he is otherwise entitled under this 
clause. 

(b) Where a worker with twelve months' continuous 
service is engaged for part of a qualifying twelve 
monthly period as a seven day shift worker, he shall 
be entitled to have the period of annual leave to which 
he is otherwise entitled under this clause increased 
by one-twelfth of a week for each completed month 
he is continuously so engaged. 

(6) Notwithstanding anything else herein contained an 
employer who observes a Christmas close-down for the 
purpose of granting leave may require a worker to take his 
annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(7) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick payor 
time spent on holidays or annual leave as prescribed by this 
award shaIl not count for the purpose of determining his right 
to annual leave. 

(8) In the event ofa worker being employed by an employer 
for portion only of a year he shall only be entitled subject to 
subclause (4) of this clause, to such leave on full pay as is 
proportionate to his length of service during that period with 
such employer, and if such leave is not equal to the leave given 
to the other workers he shall not be entitled to work on pay 
whilst the other workers of such employer are on leave on full 
pay. 

(9) In special circumstances and by mutual consent of the 
employer, the worker and the union concerned, annual leave 
may be taken in not more than two periods, but neither period 
shall be less than one week. 

(10) No more than eight weeks' annual leave may be accrued 
unless otherwise agreed in writing by the employer. 

17.-8ICK LEAVE 

(I) (a) A worker who is unable to attend or remain at his 
place of employment during the ordinary hours of 
work by reason of personal ill health or injury shaIl 
be entitled to payment during such absence in ac
cordance with the following provisions: 

(b) Entitlement to payment shall accrue at the rate of 
one sixth of a week for each completed month of 
service with the employer. 

(c) Ifin the first or successive years of service with the 
employer a worker is absent on the ground of per
sonal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be ad
justed at the end of that year of service, or at the 
time the worker's services terminate, if before the 
end of that year of service, to the extent that the 
worker has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portions of the entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the worker if the absence by 
reason of personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the time of 
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the absence. Provided that a worker shall not be entitled to 
claim payment for any period exceeding ten weeks in anyone 
year of service. 

(3) To be entitled to payment in accordance with this clause 
the worker shall as soon as reasonably practicable advise the 
employer of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 hours 
of the commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of illness or injury, as the employer may reasonably 
require provided that the worker shall not be required to 
produce a certificate from a medical practitioner with respect 
to absences of two days or less unless after a total of two days' 
absence or two separate absences, the employer requests in 
writing that the next and subsequent absences in that year, if 
any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this sUbclause, the pro
visions of this clause at>ply to a worker who suffers 
personal ill health or injUry during the time when he 
is absent on annual leave and a worker may apply 
for and the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
worker was confined to his place of residence or a 
hospital as a result of his personal ill health or injury 
for a period of seven consecutive days or more and 
he produces a certificate from a registered medical 
practitioner that he was so confined. Provided that 
the provisions of this paragraph do not relieve the 
worker of the obligation to advise the employer in 
accordance with subclause (3) ofthis clause ifhe is 
unable to attend for work on the working day next 
following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which 
the worker was entitled at the time he proceeded on 
annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the em
ployer in accordance with paragraphs (a), (b) and 
(c) of th is subclause, that portion ofthe annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the worker or, failing agreement, 
shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid 
for in accordance with the provisions of clause 16.
Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is sub
sequently taken provided that the annual leave load
ing prescribed in clause 16.-Annual Leave shall 
be deemed to have been paid with respect to the re
placed annual leave. 

(6) Where a business.has been transmitted from one employer 
to another and the worker's service has been deemed 
continuous in accordance with subclause (3) of clause 2 of 
the Long Service Leave provisions published in volume 60 of 
the Western Australian Industrial Gazette at pages 1-6, the 
paid sick leave standing to the credit of the worker at the date 
of transmission from service with the transmittor shall stand 
to the credit of the worker at the commencement of service 
with the transmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions ofthis clause with respect to payment do 
not apply to workers who &re entitled to payment under the 
Workers' Compensation Act nor to workers whose injury or 
illness is the result of the worker's own misconduct. 

I 8 .. -MEAL INTERVAL 
(I) Not less than thirty minutes nor more than one hour shall 

be allowed for a meal each day. 

(2) No worker shall be compelled to work for more than 
five and a half hours without a break for a meal. 

(3) When a worker is required for duty during any meal 
time whereby his meal time is postponed for more than one 
hour he shall be paid at overtime rates until he gets his meal. 

19.-BOARD OF REFERENCE 
(I) The Commission hereby appoints for the purposes of 

this award, a Board of Reference consisting of a Chairman 
and two other members who shall be appointed pursuant to 
section 48 of the Industrial Arbitration Act 1979. 

(2) The Board of Reference is hereby assigned the function 
of allowing, approving, fixing, determining or dealing with 
any matter of difference between the parties in relation to any 
matter which, under this award, may be allOWed, approved, 
fixed, determined or dealt with by a Board of Reference. 

20.-JUNIOR WORKER'S CERTIFICATE 
Junior workers upon being engaged shall furnish the 

employer with a certificate containing the following 
particulars--

(l) Name in full. 
(2) Age and date of birth. 

No worker shall have any claim upon the employer for 
additional pay in the event of the age of the worker being 
wrongly stated either on the certificate or, if no such certificate 
is furnished, verbally to the employer. If any junior worker 
shall wilfully mis-state his age either verbally to the employer 
or in the certificate, he alone shall be giJilty of a breach ofthis 
award and, in the event of a worker having received a higher 
rate than that to which he was entitled, he or she shall make 
restitution to the employer. 

2 I.-TIME. AND WAGES RECORD 
The employer shall keep and enter up or cause to be kept 

and entered up, a record containing--
(I) The name of each worker to whom this award ap

plies. 
(2) The class of work performed by him. 
(3) The starting and finishing times and the hours worked 

each day by him. 
(4) The wages. (and overtime ifany) paid to him. 
(5) The ages of junior workers. 

Such record sh!\1I be open to inspection by a representative 
of the Union not more than once weekly, between the working 
hours of 10 a.m. and 4 p.m. 

22.-FIRST AID OUTFIT 
Every factory shall be equipped with a first aid outfit and 

such outfit shall be kept in a suitable and accessible place. 

23.-POSTING OF AWARD 
(I) Notices relating to meetings in connection with the union 

shall be allowed to be exhibited in each yard. 
(2) A copy of this award, if supplied by the union shall be 

allowed to be posted in a place easily accessible to the workers. 

24.-PROTECTIVE CLOTHING 
(I) Gloves shall be supplied to the workers handling cement 

tiles, on a basis to be mutually agreed between the union and 
the employer. 

(2) The employer shall supply oilskins to all workers whose 
work ordinarily makes it necessary for them to work out in the 
rain. 

25.-LONG SERVICE LEAVE 
The Long Service Leave provisions published in Volume 

60 of the Western Australian Industrial Gazette at pages I to 6 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

26.-REPRESENTATIVE INTERVIEWING WORKERS 
(I) On notifying the employer or his representative an 

accredited representative of the union shall be permitted to 
interview a worker during the recognised meal hour on the 
business premises of the employer at the place at which the 
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meal is taken but this pennission shaIl not be exercised without 
the consent ofthe employer more than once in anyone week. 

(2) In the case of a disagreement existing or anticipated 
concerning any of the provisions of this award, an accredited 
representative of the union, on notifying the employer or his 
representative, shall be pennitted to enter the business premises 
of the employer to view the work the subject of any such 
disagreement but shall not interfere in any way with the 
carrying out of such work. 

27.-BEREAVEMENT LEAVE 
(1) A worker shall, on the death within Australia of a wife, 

husband, father, mother, grandmother, grandfather, brother, 
sister, child or stepchild, be entitled on notice of leave up to 
and including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding two days of eight hours each at ordinary time rates 
of pay. Proof of such death shall be furnished by the worker 
to the satisfaction of his employer. 

(2) Payment in respect of compassionate leave is to be made 
only where the worker otherwise would have been on duty 
and shall not be granted in any case where the worker 
concerned would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick leave, 
workers compensation, leave without payor on a public 
holiday. 

28.-CANCELLED 

29.-CLOTHING AND SAFETY BOOTS 
(\) (a) Each employee shall be issued with two sets of over

ails or suitable alternative clothing at the commence
ment of his employment and at the beginning of each 
subsequent twelve month period; 
OR 

(b) By arrangement between the employer and hislher 
employees at any particular plant and with the agree
ment of the Union, an allowance of$1.65 per week 
may be substituted in place of the supply of cloth
ing; 
OR 

(c) The employer may, if he so desires, provide each 
employee with overalls or suitable alternative cloth
ing which remain the property of the employer and 
which are laundered at least once each week. 

(2) (a) Up to three pairs of safety boots per annum shall be 
provided by the employer on production of satisfac
tory evidence that any boots issued previously are 
no longer serviceable; 
OR 

(b) By arrangement between the employer and hislher 
employees at any particular plant and with the agree
ment of the union, an alIowance of $1.65 per week 
for the purchase of approved safety boots may be 
substituted in place of the supply of boots. 

(3) In the case of a new employee who leaves within a period 
of four weeks of commencement he will be charged the cost 
of boots and clothing supplied but this charge will be reduced 
by twenty five per cent (25%) for each completed week he has 
worked. 

(4) The employer shall be under no obligation to pay a worker 
for any time the worker attends for work without wearing 
wearing the supplied protective safety boots. 

30.-MATERNITY LEAVE 
(1) Eligibility for Maternity Leave: 
A worker who becomes pregnant shall, upon production to 

her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, be 
entitled to maternity leave provided that she has had not less 
than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds upon 
such leave. 

For the purposes ofthis clause: 
(a) A Worker shall include a part-time worker but shall 

not include a worker engaged upon casual or sea
sonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave: 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
offrom twelve to 52 weeks and shall include a pe
riod of s ix weeks' compUlsory leave to be taken im
mediate Iy before the presumed date of confinement 
and a period of six weeks' compulsory leave to be 
taken immediately following confinement 

(b) A worker shall, not less than \0 weeks prior to the 
presumed date of confinement, give notice in writ
ing to her employer stating the presumed date of 
confinement. 

(c) A worker shall give not less than four weeks' notice 
in writing to her employer of the date upon which 
she proposes to commence maternity leave, stating 
the period of leave to be taken. 

(d) A worker shall not be in breach of this Order as a 
consequence offailure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the worker make it 
inadvisable for the worker to continue at her present work, 
the worker shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

·1 f the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave for 
such period as is certified necessary by a duly qualified medical 
practitioner. Such leave shall be treated as maternity leave for 
the purposes of subc1auses (7), (8), (9) and (\ 0) hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the worker giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not less 
than 14 days' notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
tenninates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on maternity 
leave tenninates other than by the birth of a living 
child, it shall be the right of the worker to resume 
work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the worker to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy ofa worker not then on mater

nity leave tenninates after 28 weeks other than by 
the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such 
paid sick leave as to which she is then entitled and 
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such further unpaid leave (to be known as special 
maternity leave) as a duly qualified medical practi
tioner certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, spe
cial maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) Forthe purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special matemity leave. 

(d) A worker returning to work after the completion of 
a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of a worker who was transferred to a safe job 
pursuant to subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the worker is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 52 
weeks: 

(a) A worker may, in lieu of or in conjunction with ma
ternity leave, take any annual leave or long service 
leave or any part thereof to which she is then enti
tled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to a worker during her absence 
on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award or other provision to the contrary, 

absence on maternity leave shall not break the continuity of 
service of a worker but shall not be taken into account in 
calculating the period of service for any purpose of the award. 

(9) Termination of Employment: 
(a) A worker on maternity leave may terminate her em

ployment at any time during the period of leave by 
notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the rights 
of an employer in relation to tremination of employ
ment are not hereby affected. 

(10) Return to Work After Matemity Leave: 
(a) A worker shall confirm her intention of returning to 

her work by notice in writin~ to the employer given 
not less than four weeks pnor to the expiration of 
her period of maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the posi
tion which she held immediately before proceeding 
on maternity leave or, in the case of a worker who 
was transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately be
fore such transfer. Where such position no longer 
exists but there are other positions available for which 
the worker is qualified and the duties of which she is 
capable of performing. she shall be entitled to a p0-
sition as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically en

gaged as a result of a worker proceeding on mater
nity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the worker who is being replaced 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order 
to replace a worker exercising her rights under this 

clause, the employer shall inform that person ofthe 
temporary nature of the promotion or transfer and of 
the rights ofthe worker who is being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except where her 
employment continues beyond the twelve months' 
qualifying period. 

31.-DISPUTE SETTLING PROCEDURE 
(I) The principle of conciliation and negotiation shall be 

adopted for the purpose of prevention and settlement of any 
dispute that may anse. 

(2) Any dispute shall be resolved in the following sequence:
(a) Discussions between the workerls concerned (and 

shop steward if requested) and the immediate super
visors shall first take place; 

(b) If the dispute is not resolved then discussions in
volving the workerls concerned, the shop steward 
and the employer's representatives shall then take 
place; 

(c) Ifthe dispute is still unresolved, discussions involv
ing union representatives and senior management 
representatives shall then take place; 

(d) If the matter is still not settled the dispute may be 
referred by either party to the Western Australian 
Industrial Relations Commission for resolution. 

(4) Until the matter is resolved in accordance with the above 
procedure, work shall continue normally. While the above 
procedure is being followed no party shall be prejudiced as to 
the final settlement by the continuation of work in accordance 
with the clause. 

(5) This clause shall not prevent any party to a dispute from 
making application to the Western Australian Industrial 
Relations Commission at any time. 

32.-FIRST AID ALLOWANCE 
(I) An employee who has been trained to render first aid 

and who is the current holder of an appropriate first aid 
qualification such as a certificate from the St John Ambulance 
Association or a similar body shall be paid a weekly allowance 
of SI 0.50 if nominated by an employer to perform first aid 
duty. 

(2) An employee who holds an appropriate certificate as 
prescribed in subclause (I) hereof who is nominated by an 
employer to be on stand-by to perform first aid duty shall be 
paid an allowance ofS6.30 per week. 

(3) Employers are required to observe the provisions ofthe 
Occupational Health, Safety and Welfare Act concerning first 
aid kits. 

33.-REDUNDANCY 
(I) Redundancy for the purpose of this clause shall mean 

where the employer has made a deliberate decision to close 
down part or all of the business; and 

(a) The company has installed new equipment or tech
nology which has caused the termination of an em
ployee,or; 

(b) A particular job is no further required in the manu
facturing process. This does not apply where there 
has been a reduction in the number of employees 
carrying out the type of task. 

(2) The employer will take all reasonable steps to maintain 
an employee's continuity of service or relocate the employee 
to other positions or if possible to allow the natural attrition 
of normal stafftumover accomplishing the required reduction 
of employees. 

(3) Notice of Termination: 
(a) Period: In order to terminate an employee due to 

redundancy the employer shall give each employee 
to be made redundant notice according to the fol
lowing table. Payment in lieu of the notice as pre-
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scribed shall be made if the appropriate notice is not 
given. 

Period of Continuous Service Weeks of 

Less than I year but more 
than I month 
More than 1 year but less 
than 3 years 
More than 3 years but less 

Notice 

I week 

2 weeks 

than 5 years 3 weeks 
5 years and over 4 weeks 

The period of notice in this clause shall not apply in the 
case of dismissal for misconduct or in the case of casual 
employees. 

(4) Time Off During Notice Period: 
(a) During the period of notice of termination of em

ployment given by an employer, the employee whose 
employment is to be terminated for reasons set out 
in subclause (I) of this clause, employee shall for 
the purpose of seeking other employment, be enti
tled to be absent from work during each week for up 
to a maximum of eight (8) ordinary hours without 
deduction in pay if arranged with Management the 
day before being absent. 

(b) lfthe employee has been allowed paid leave for more 
than one day during the notice of period for the pur
pose of seeking other employment, the employee 
shall, at the request of the employer, be required to 
produce proof of attendance at an interview or the 
employee shall not receive payment for the time ab
sent. 

(5) Redundancy Payments: 
In addition to the entitlements otherwise payable pursuant 

to this award, the following payments shall be made in respect 
to each employee made redundant. 

Period of Continuous Service 

Less than I year 
1 year but less than 2 
2 years but less than 3 
3 years but less than 4 
4 years and over 

Severance 
Pay 

Nil 
4 weeks 
6 weeks 
7 weeks 
8 weeks 

"Weeks" means the ordinary weekly rate of wage for the 
employee concerned. 

Provided that the severance payment shall not exceed the 
amount which the employee would have eamed if employment 
with the employer had proceeded to the employee's normal 
retirement date. 

(6) Employee leaving during period of notice: 
An employee whose employment is terminated for 

redundancy may terminate his or her employment during their 
period of notice and, if so, shall be entitled to the same 
severance payments under this clause as if the employee 
remained with the employer until the expiry of such notice. 
Provided that in such circumstances the employee shall not 
be entitled to payment in lieu ofthe notice period not worked. 

Altemative Employment: 
An employer, in a particular redundancy case may make 

application to the Commission to have this clause varied if 
the employer obtains acceptable alternative employment for 
an employee. 

Employees Exempted: 
This clause shall not apply where employment is terminated 

as a consequence of conduct that justifies instant dismissal or 
in the case of casual employees, apprentices or employees 
engaged for a specific period oftime or a specific task or tasks. 

Employers Exempted: 
Subject .to an order of the Commission, in a particular 

redundancy case, this clause shall not apply to employers who 
employ less than 15 employees. 

ADDENDUM 
The provisions of this award shall apply to Geraldton 

Building Company Pty Limited except to the extent of Clause 

1O.-Wages whereby the following provisions shall be 
observed in lieu thereof: 

Clause 10.-Wages: Insert in lieu 
(1) ADULT: 

Fork Lift Driver 
Machine Operator 
Hand Presser 
Ridge Maker and Finisher 

A 
S 

314.10 
309.30 
309.30 

B 
$ 

324.10 
319.30 
319.30 

and Stripper 309.30 319.30 
Colour Operator 303.80 313.80 
Stripper and Stacker 299.10 309.10 
All Others 299.10 309.10 

(2) JUNIOR WORKERS (% of Adult All Others Rate) 
16 years of age 60 
17 years of age 70 
18 years of age 80 
19 years of age 90 
20 years of age 100 

(3) LEADING HANDS 
In addition to the rates herein prescribed a Leading 
Hand appointed as such by his employer shall be paid 
(per week): 

(a) Ifplaced in charge of $ 
not less than 3 and not 
more than 10 other 
workers .............. 14.60 

(b) If placed in charge or 
more than 10 and not 
more than 20 other 
workers .............. 20.70 

(c) Ifplaced in charge of 
more than 20 other 
workers ............. , 26.80 

The rates of wage prescribed in Column "A" shall operate 
from the beginning ofthe first pay period commencing on or 
after 31 March 1989. 

The rates of wage prescribed in Column "B" shall operate 
from the beginning of the first pay period commencing on or 
after 1 May 1989. 

SCHEDULE "A" 
Monier Tile Co. (W.A.) Pty Limited, 
33 Epson Avenue, Belmont. 
Standard Tile Co., 
515 Hay Street, Subiaco 
Quality Tile Manufacturers, 
Scarborough Beach Road, Osborne Park. 
Geraldton Building Co. Pty Ltd, 
Ocean Street, Geraldton. 
DATED at Perth this 10th day of February, 1967. 

CHILD CARE (LADY GOWRIE CHILD CENTRE) 
AWARD 

No. A3 of1984. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 13th day of March, 1995. 
J.CARRIGG, 

Registrar. 

Child Care (Lady Gowrie Child Centre) Award 
Award No. A3 of 1984. 

I.-TITLE., 
This award shall be known as.the "Child Care (Lady Gowrie 

Child Centre) Award" and shall replace awards nod. 22 of 
1975,23 of 1975, 4 of 1979 and 5 of 1979 to the extent that 
those awards apply to The Lady Gowrie Child Centre (W.A.) 
Inc. 
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IA.-8TATEMENT OF PRINCIPLES DECEMBER 1994. 
ft is a condition of this AwardlIndustrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT. 
I. Title 

I A. Statement of Principles December 1994 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Contract of Service 
8. Hours of Work 
9. Overtime 

10. Public Holidays 
11. Annual Leave 
12. Absence Through Sickness 
\3. Long Service Leave 
14. Maternity Leave 
IS. Paternity Leave 
16. Special Leave 
17. Redundancy 
18. Casual and Part-Time Employees 
19. Special Provisions 
20. Time and Wages Record 
21. Payment of Wages 
22. Present Rates and Conditions 
23. Wages 

23A. Process of Transition for Co-ordinator 
24. Superannuation 
25. Award Modernisation and Enterprise Consultation 
26. Classification Definition and Skill Descriptors 
27. Liberty to Apply 

Schedule A-Parties to the Award 

3.-AREA. 
This award shall have effect over the premises controlled 

and operated by The Lady Gowrie Child Centre (W.A.) Inc. 

4.-8COPE. 
This award shall apply to the classifications described in 

Clause 23-Wages of this award employed by The Lady 
Gowrie Child Centre (W.A.) Inc. 

5.-TERM. 
The term of this award shall be for a period of two years 

from the 16th August 1983. 

6.-DEFINITIONS. 
"Casual Employee" shall mean an employee who is regu

larly employed for less than four weeks. 
"Part-Time Employee" shall mean an employee who is regu

larly employed for less than 37.5 hours per week. 
"Committee" shall mean the Management Committee of The 

Lady Gowrie Child Care Centre (W.A.) Inc. 
"Union" shall mean The Federated Miscellaneous Work

ers' Union of Australia, Hospital, Service & Miscellaneous, 
W.A. Branch. 

7.-CONTRACT OF SERVICE. 
( I ) The contract of service may be terminated by either party 

by giving of two weeks' notice in writing on any day to the 
other party, or by the forfeiture or payment as the case may be 
of two weeks' pay in lieu of such notice. Provided that this 
shall not affect the right of the employer to dismiss an em
ployee without notice for misconduct in which case wages 
shall be paid up to the time of dismissal. 

(2) (a) Ifan employee's work falls to an unsatisfactory level, 
the Committee shall notify the employee in writing, detailing 
complaints or areas of unsatisfactory performance, and ex
plaining that the employee has four weeks to reach a satisfac
tory level. 

(b) The employee has the right to appeal against allegations 
of unsatisfactory work and shall have full speaking rights or 

Union representation at a specially convened Committee meet
ing and may make written representation to the Committee 
which will be circulated to all Committee members. 

(c) If at the end of the four-week period work remains un
satisfactory, an assessment panel consisting ofa professional 
members of the Management Committee, a Union representa
tive and an independent person whose appointment shall be 
mutually agreed to by the staff member and the Committee 
shall make recommendations to the Management Committee, 
which shall act upon the recommendations ofthe assessment 
panel. At this stage, notice of dismissal may be given. 

(3) The employment period, iflimited, shall be clearly stated 
in the employee's contract (e.g. limited contracts may be ap
plied to staff on projects where continued funding is not guar
anteed). 

(4) All new staff should be given a copy of the 'Conditions 
of Employment' and a Duty Statement on commencement. 
After successful completion of a l2-week trial period of em
ployment, staff shall sign a work contract which will include 
agreement to these conditions. 

(5) Retirement should be by age 60, but in special circum
stances a year-to-year extension may be allowed by the Com
mittee, to maximum of65 years. 

(6) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, compe
tence and training consistent with the classification structure 
of the award provided that such duties are not designed to 
promote de-skilling. 

8.-HOURS OF WORK. 
(I) The spread of hours shall be 7.00 a.m. to 6.00 p.m. 
(2) 37.5 hours shall constitute a week's work. Not more 

than 7.5 hours shall be worked on any day without the pay
ment of overtime. Such 7.5 hours shall be worked in an un
broken shift. 

(3) The lunch break for full-time contact staff should be 
one hour, and on occasions when staff meetings or other ex
ceptional circumstances intrude into the lunch break, contact 
staff members should have at least 30 minutes ofuninterrupted 
break. Part-time staff, pro-rata. 

9.-QVERTIME. 
For all work performed on Monday to Friday beyond the 

ordinary hours or outside the spread of hours as prescribed in 
subclause (I) of Clause 8-Hours of Work, payment shall be 
made at the rate of time and one-half for the first two hours 
and double time thereafter. 

Work performed on a Saturday or Sunday shall be paid at 
the rate of double time. 

10.-PUBLlC HOLIDAYS. 
(1) The following days or the days observed in lieu thereof 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely, New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labor Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of the days 
named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof except Anzac Day, fall on a Saturday or Sunday the 
holiday shall be observed on the next succeeding Monday, 
and when Boxing Day falls on a Sunday or a Monday, the 
holiday shall be observed on the next succeeding Tuesday. 

(b) (i) Except in the case of part-time employees, when any 
of the days observed as a holiday in this clause fall 
during a period ofannualleave the holiday or holi
days shall be observed on the next succeeding work 
day or days, as the case may be, after completion of 
that annual leave. 

(ii) Where any of the days observed as a holiday in this 
clause fall during a part-time employee's period of 
annual leave and that day is a day the part-time em
ployee would normally have worked, the employee 
shall be paid for the time as if it had been worked at 
ordinary rates of pay in lieu ofthe holiday. 
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(3) Any employee who is required to work on the'day ob
served as a holiday as prescribed in this clause shaH be paid 
for the time worked at the rate of double time and one-half or, 
if the employer agrees, be paid for the time worked at the rate 
of time and one-half and in addition, be allowed to observe 
the holiday on a day mutually acceptable to the employer and 
the employee. 

(4) When an employee is absent on leave without pay, sick 
leave without payor workers' compensation, any day observed 
as a holiday on a day falling during such absence shall not be 
treated as a paid holiday. Where the employee is on duty or 
available on the whole of the working day immediately pre
ceding a holiday, or resumes duty or is available on the whole 
ofthe working day immediately following a day observed as a 
holiday prescribed by this clause, the employee shall be enti
tled to be paid for such holiday. 

(5) This clause shall not apply to casual employees. 

I I.-ANNUAL LEAVE. 
(I) After each period of 12 months' continuous service with 

the Lady Gowrie Child Centre: 
(a) domestic and support staff shall be entitled to four 

consecutive weeks' leave; 
(b) all other full-time contact employees are entitled, in 

addition to the above, to one week's leave on two 
separate occasions during the year, the first occa
sion being after four months' continuous employ
ment in the qualifYing period, which shall be taken 
at regular intervals throughout the year by agreement 
between the Director and the employee. 

Where possible, leave shaH be set by April each 
year. 

(2) (a) The employee shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of wage the 
employee has received for the greatest proportion of the cal
endar month prior to taking the leave. 

(b) In addition, a holiday loading of 17.5 percent on four 
weeks' holidays shall be allowed to the employee in each year. 

(3) An employee may, with the approval of the employer, 
be allowed to take the annual leave prescribed by this clause 
before the completion of 12 months' continuous service as 
prescribed in subclause (I) of this clause. 

(4) Subject as hereinafter provided: 
(a) If after one month's continuous service in any quali

fYing 12 monthly period an employee lawfully ter
minates his service or his employment is terminated 
by the employer through no fault of the employee, 
the employee shall be paid 3.08 hours' pay in re
spect of each completed week of continuous service 
in that qualifYing period. 

(b) If the services of an employee are terminated and 
the employee has taken a period of leave in accord
ance with subclause (3) ofthis clause and if the pe
riod of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the employee shall be liable to pay the 
amount representing the difference between the 
amount received by the employee for the period of 
leave taken in accordance with subclause (3) of this 
clause and the amount which would have accrued in 
accordance with paragraph (a) of this subclause. The 
employer may deduct this amount from the moneys 
due to the employee by reason of the other provi
sions of this award at the time of the termination. 

(c) In addition to any payment to which the employee 
may be entitled under paragraph (a) of this subclause 
an employee whose employment terminates after he 
has completed a 12-monthly qualifYing period and 
who has not been allowed the leave prescribed un
der this award in respect of that qualifYing period. 
shall be given payment as prescribed in subclause 
(2) of this clause, in lieu of that leave unless the 
employee has been justifiably dismissed for miscon
duct for which the employee has been dismissed 
occurred prior to the completion of that qualifYing 
period. 

(5) When computing the annual leave due under this clause, 
no deduction shall be made from such leave in respect of the 
period an employee is on annual leave, observing a public 
holiday prescribed in this award, absent through sickness with 
or without pay except for that portion of an absence that ex
ceeds three months or absence on workers' compensation ex
cept for that portion of an absence on that exceeds six months 
in anyone year. 

(6) The weekly wage for the purpose ofrart-time employ
ees shall be computed by dividing the tota hours worked by 
the number of weeks worked times the hourly rate of wage. 

(7) The provisions of this clause shall not apply to casual 
employees. 

12.-ABSENCE THROUGH SICKNESS. 
(I) An employee, other than a casual employee, shall be 

entitled to payment for non-attendance on the ground of per
sonal ill-health for 1/6th of a week for each completed month 
of service; provided that subject to subclause (5) of this clause 
payment for absence through such ill-health shall be limited 
to two weeks in each calendar year, or at the time the em
ployee leaves the service of the employer, in the event of the 
employee being entitled by service subsequent to the sickness 
to a greater allowance than that made at the time the sickness 
occurred. 

(2) An employee shall not be entitled to receive any wages 
from her employer for any time lost through the result of an 
accident not arising out of or in the course of his employment 
or for any accident, wherever sustained, arising out of his own 
wilful default, or for sickness arising out of his own wilful 
default. 

(3) Sick leave shall not be granted without an adequate 
medical certificate. Provided that ifin any case it is not con
venient for the employee to obtain a medical certificate, sick 
leave may be granted on other evidence sa~sfactory to the 
employer, but such leave shall be limited to two consecutive 
days in anyone period and a total of three days in any calen
daryear. 

(4) Any employee who necessarily absents himself from 
duty through sickness shall send immediately notice to his 
employer and at once apply for sick leave. 

(5) Sick leave shall accumulate from year to year so that 
any balance of the period specified in subclause (I) of this 
clause which has in any year not been allowed to any em
ployee by his employer as paid sick leave may be claimed by 
the employee and, subject to the conditions herein prescribed, 
shall be allowed by his employer in any subsequent year with
out diminution of the sick leave prescribed in respect of that 
year. 

(6) This clause shall not apply where the employee is enti
tled to compensation under the Worker's Compensation and 
Assistance Act, 1981. 

(7) Where an employee is sick or has suffered injury during 
his annual leave and produces a certificate from a legally quali
fied medical practitioner that such sickness or injury necessi
tated confinement to home or hospital for seven continuous 
days or more, then the period covered by the certificate shall 
be considered to be sick leave subject to the provisions of this 
clause. Provided further the employee concerned has sick 
leave credits available and the portion of annual leave coin
ciding with the paid sick leave shall be taken at a time con
venient to the employer. 

(8) Part-time employees shall be entitled to payment under 
this clause proportionate to the average hours worked each 
week. 

13.-LONG SERVICE LEAVE. 
The long service leave provisions set out in Volume 63 of 

the Western Australian Industrial Gazette at pages I to 5 both 
inclusive, are hereby incorporated and from part of this award 
provided that an employee shall be eligible for long service 
leave after ten year's service. 

14.-MATERNITY LEAVE. 
(I) Eligibility for Maternity Leave 
An employee who becomes ~gnant shall, upon produc

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her confine-
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ment, be entitled to matemity leave provided that she has had 
not less than 12 months' continuous service with that em
ployer immediately preceding the date upon which she pro
ceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi
ately before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than ten weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confinement 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions at
taching to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8). (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only. save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer. be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced. 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be right of the employee to resume 
work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave. 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes ofsubclauses (7), (8) and (9) hereof, 
matemity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
ofa period ofleave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the employee 
is qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate ofleave including leave taken pur

suant to subclauses (3) and (6) hereof does not exceed 52 
weeks. 

(a) An employee may, in lieu of or in conjunction with 
matemity leave, take any annual leave or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of an employee but shall not be taken into account 
in calculating the period of service for any purpose of the 
award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro
ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), to the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
able for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 
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(11) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in or
der to replace an employee exercising her rights un
der this clause, the employer shall inform that person 
of the temporary nature of the promotion or transfer 
and of the rights of the employee who is being re
placed. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months' 
qualifying period. 

IS.-PATERNITY LEAVE. 
One week's leave without loss of wages shall be granted to 

a male employee following the birth of his child. 

16.-SPECIAL LEAVE. 
(I) An employee may apply to the Director in the first in

stance or to the Committee of Management for short leave 
without loss of wages for professional or personal reasons. 

(2) (a) An employee may apply to the Committee for a lim
ited period ofleave without pay in special circumstances, pro
viding relief is available. Any period over one month must 
be arranged three months in advance. 

(b) An employee may apply to the Committee for a longer 
study leave of up to 12 months. Where possible application 
for this leave shall be made three months in advance. 

Leave without pay may be taken for child-rearing purposes. 
(c) An employee may apply to the Director for leave to at

tend the equivalent of three days of approved in-service train
ing in any year. 

17.-REDVNDANCY. 
Where any termination of employment or change in work

ing conditions arising from redundancy is expected, the em
ployee shall be given six weeks notice. 

18.-CASUAL AND PART-TIME EMPLOYEES. 
(I) Casual employees shall be paid 20 percent in addition 

to the rates prescribed in Clause 23.-Wages of this award, in 
lieu of the provisions of Clause 10.-Public Holidays, 11.
Annual Leave, and 12.-Absence Through Sickness of this 
award. 

(2) A part-time employee who is employed to regularly work 
less than 20 hours per week may, with the consent of the em
ployer, elect to be paid as a ·casual'. 

(3) Casual and part-time employees shall be paid not less 
than 3/37 112ths of the weekly wage per day. 

19.-SPECIAL PROVISIONS. 
(I) ~paration and ReadinglResearch Time: Recognising 

the work involved in preparing and demonstrating a variety of 
programmes to students and visitors, the need for non-contact 
time to plan for the care of children, and the need for all child 
care staff to keep abreast of current trends in child care: 

(a) all contact staff shall be allowed two hours of con
tact free time each week for preparation and read
ing/research. 

(b) the length of the contact free time will be determined 
by the Director in consultation with the staff mem
bers and shall directly relate to the level of res pons i
bility for programme planning of each individual staff 
member. 

(2) Paid reliefstaffshall be provided during any absence of 
staff directly involved in child care. 

(3) The Director or her Deputy and where applicable a par
ent representative shall be included on all Committees to ap
point new staff. It is desirable that other staff shall also have 
representation on these Committees where relevant. (e.g. 
when employing staff on projects, or child care assistants). 

(4) Time in lieu shaH be available to the Director in recog
nition of duties performed outside regular hours, and with rec
ognition of the importance of all aspects of the Centre being 
accessible to visitors during regular hours. This can also be 
applicable to other staff in certain circumstances at the discre
tion of the Director in the first instance or the Committee of 
Management, and should include the situation of staff mem
bers arranging to meet with parents outside of normal work
ing hours to discuss a child's progress or the Centre's 
programmes. 

20.-TIME AND WAGES RECORD. 
A record of the time worked and wages paid to each em

ployee employed under this award shall be maintained by the 
employer and shall be available for inspection by an accred
ited representative ofthe Union upon the giving of reasonable 
notice to the employer. 

2 I.-PAYMENT OF WAGES. 
(I) Wages shall be paid weekly or fortnightly at the option 

of the employer. Where an employee's service has been ter
minated in accordance with this award, payment of all wages 
due shall be made at the time the employee ceases employ
ment. 

(2) Each employee shall be given an itemised statement 
explaining the wage rate and allowances or adjustments: 

(a) on commencing employment 
(b) when there is a change in the wage rate 
(c) on termination of employment. 

22.-PRESENT RATES AND CONDITIONS. 
Nothing contained in this award shall operate to reduce the 

wages or working conditions of any employee who at the date 
of this award is being paid a higher rate of wage than the 
minimum prescribed for his class of work. 

23.-WAGES. 
The minimum weekly rate of wage payable to persons em

ployed pursuant to this award shall include the arbitrated safety 
net adjustment of $8.00 per week, operative from the begin
ning of the first pay period on or after 15 February, 1994: 

Column B Column C Column D 
$ $ $ 

(per Week) (Per Week) (Per Week) 
(I)(a) Child Care Support 

Employ~de 
One-Cleaner 372.60 372.60 372.60 

Child Care Support 
Employ~rade 
One-Kitchen Hand 379.30 379.30 379.30 

Child Care Support Step 1 383.50 383.50 383.50 
Employ~deStep II 
Two 

383.50 391.80 391.80 

Child CarelTrades 404.90 414.90 42S.20 
Employee 425.20 425.20 425.20 
Child Care Step 1 372.60 372.60 372.60 

Giver Step 11 382.00 382.00 382.00 
Step UI 391.50 391.50 391.50 
Step IV 393.30 401.00 401.00 
Step V 411.00 411.00 411.10 
Step VI 42200 42200 422.00 

Qualified Child Step lA 435.50 448.00 448.00 
Care Giver Step IB 454.20 ·466.00 466.00 

Step II 471.00 480.40 480.40 
Step III 487.30 494.60 494.60 
Step IV 499.40 509.10 509.10 

Assistant Step I 443.50 
Co-Ordinator Step 11 479.40 
Grade One Step III 494.60 

Step IV 519.tO 
Step V 521.70 

Assistant Step) 446.00 
Co-Ordinator Step 11 481.15 
Grade Two Step III 498.00 

Step IV 517.10 
Step V 529.10 

Assistant Step I 448.50 
Co-Ordinator Step 1I 486.10 
GradeTluee Step III 500.45 

Step IV S15.6O 
Step V 539.10 
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(b) The rate payable to persons pursuant to the relevant clas
sification in subclause (I) Column B of this clause, inclusive 
of the Arbitrated Safety Net Adjustment, shall be operative 
from the beginning of the first pay period on or after 15 Feb
ruary, 1994. 

(c) The rate payable to persons pursuant to the relevant clas
sification in subclause (I) Column C of this clause shall be 
operative from the beginning ofthe first pay period on or after 
10 May, 1994. 

(d) The rate payable to persons pursuant to the relevant clas
sification in subclause (I) Column D of this clause shall be 
operative from the beginning ofthe first pay period on or after 
10 November, 1994. 

(2) (a) Except as otherwise provided for in this subclause 
and subclause (3) ofthis clause, progression from step to step 
for Child Care Support Employees Grade One and Two, Child 
Care Giver, Qualified Child Care Giver, Assistant Co-ordinator 
Grades One, Two and Three, and Early Childhood Educator 
will be contingent upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(b) An employee employed as a Child Care Giver on com
pletion of an introductory child care course shall immediately 
progress by one additional step beyond that previously deter
mined in accordance with paragraph (a) of this subclause. 
Additional steps shall be determined in accordance with para
graph (a) ofthis subclause. 

(c) An employee who has not attained the age of 20 years 
shall be paid a percentage of the rate applicable to an adult 
employee performing the same work, taking into account the 
provisions for progression specified in this clause and taking 
into account any relevant qualifications. The percentages of 
the adult rate shall be: 

At or under 16 years of age 
At I 7 years of age 
At 18 years of age 
At 19 years of age 
Thereafter the adult rate 

% of adult rate 
60 
70 
80 
90 

(d) An employee at Step lA Qualified Child Care Giver shall 
be a 2 year trained person as per Clause 26.--Classification 
and Skill Descriptors of this award, with no previous experi
ence in the industry. At the completion of 12 months satisfac
tory performance that person shall be paid the Step 11 rate. 

(e) An employee in their first year of employment shall be 
paid at Step IB Qualified Child Care Giver in accordance with 
Clause 23.-Wages of this award and shall be: 

(i) a person with a 2 year qualification as per Clause 
26.--Classification and Skill Descriptors of this 
award, and previous experience in the industry; or 

(ii) a 3 or 4 year qualification as per Clause 26.--Clas
sification and Skill Descriptors of this award, with 
no previous experience in the industry. 

(t) An employee in their first year of employment as a Quali
fied Child Care Giver shall be paid at Step 11 Qualified Child 
Care Giver in accordance with Clause 23.-Wages of this 
award and shall be: 

(i) a person with a 3 or 4 year qualification; and 

(ii) previous experience in the industry. 
(g) A person who is appointed Assistant Co-ordinator Grades 

One, Two or Three will be appointed in accordance with the 
definition outlined in Clause 26.-Classification Definitions 
and Skill Descriptors subclause (5) of this award, provided 
that an employer may appoint an Assistant Co-ordinator, to a 
higher grade according to their level of qualification. 

(h) Where an employee is appointed to act as the 
Co-ordinator of a Centre for more than four days, that person 
shall be paid for the whole of that period as Co-ordinator ac
cording to their level of qualification. 

(3) Early Childhood Educators: 
The minimum annual rates of salary payable to Early Child

hood Educators engaged in the undermentioned steps shall 
include an arbitrated safety net adjustment of$S.OO per week 

operative from the first pay period commencing on or after i 5 
February, 1994: 

(a) Salary Level $ (per annum) $ (per week) 
Step I 25,019 479.60 
Step 11 26,558 509.10 
Step III 27,992 536.60 
Step IV 29,218 560.10 
Step V 30,449 583.70 
Step VI 31,988 613.20 
Step VII 33,678 645.60 
Step VIII 35,061 672.10 
Step IX 36,292 695.70 
Step X 37,831 725.20 
Step XI 39,364 754.60 

(b) Three year trained educator holding a Diploma of 
Teaching, or equivalent, or an educator holding a 
University Degree (other than a Bachelor of Educa
tion): 

Enter Step I 
Exit Step VII 

(c) Early Childhood Educator holding: 
(i) University degree and Diploma of Education; 

or 
(ii) University degree and Teacher's Certificate; 

or 
(iii) Bachelor of Education degree 

Enter Step III 
Exit Step XI 

(d) Early Childhood Educator holding the qualifications 
outlined in paragraph (c) ofthis subclause above plus 
a second degree or higher degree such as a graduate 
diploma or a degree at honours level: 

Enter Step IV 
Exit Step XI 

(e) A casual Early Childhood Educator shall be paid the 
appropriate salary for an Early Childhood Educator 
plus a salary loading of27%. 

(t) Early Childhood Educators transferring between 
employers or changing employment shall retain their 
position on the incremental scale and continue to 
progress through the scale by annual increment. 

(g) On ceasing employment with an employer the em
ployee shall be given written notice of his or her 
incremental increase date to be passed on to the next 
employer. 

(h) To transfer Early Childhood Educators from the rates 
applying prior to 10 May, 1993 to the new structure 
and rates applying after the beginning of the first 
pay period on or after 10 May, 1993 the following 
process shall occur: 

(i) Those weekly rates applicable immediately 
prior to the beginning ofthe first pay period 
on or after 10 May, 1993 will be increased to 
the next highest rate of pay on the new struc
ture as contained in subclause (3)(a) of this 
clause. 

(ii) Where the increase resulting from transfer is 
less than $15.00 per week that increase will 
be paid operative from the beginning of the 
first pay period on or after 10 May, 1993. 

(iii) Where the increase is between $15.00 per 
week and $30.00 per week the amount will be 
split into two equal parts, the first increase 
operative from the beginning of the I st pay 
period on or after 10 May, 1993 and the sec
ond increase operative from the beginning of 
the first pay period on or after 10 November, 
1993. 

(iv) Where the increase resulting from transfer is 
in excess of$30.00 per week then that amount 
will be split into three equal increases, the first 
increase operative from the beginning of the 
first pay period on or after to May, 1993, the 
second increase operative from the beginning 
of the first pay period on or after lO Novem-
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ber, 1993 the third increase operative from the 
beginning of the first pay period on or after 
10 May, 1994. 

(4) Co-ordinator: A Co-ordinator is as defined in Clause 
26.-Classification Definitions and Skill Descriptors of this 
award. 

(a) The minimum weekly rate of wage payable to per
sons employed pursuant to the classification of 
Co-ordinator shall include arbitrated safety net ad
justment of $8.00 per week operative from the first 
pay period commencing on or after 15 February, 
1994: 

$ (per week) 
Step I 553.50 
Step 11 58 1.50 
Step III 604. I 0 
Step IV 634.60 
Step V 666.00 
Step VI 693.50 
Step VII 708.30 
Step VIII 746.60 
Step IX 775.00 

(b) To transfer a Co-ordinator from those rates and the 
structure applying prior to the beginning of the first 
pay period on or after 10 May, 1993 to the new rates 
and structure, a transition period shall operate in 
accordance with Clause 23A.-Process of Transi
tion for Co-ordinators of this award until the target 
rate is reached in respect of the relevant step on the 
classification structure. 

(c) A Co-ordinator will be graded in accordance with 
paragraphs (d) to (h) (inclusive) of this subclause. 
Co-ordinator is as defined in Clause 26.-Classifi
cation Definition and Skill Descriptors of this award: 

(d) Within the grade of Co-ordinator the following cat
egories of progression shall apply: 

(i) Co-ordinator Grade One is as defined in 
Clause 26 ofthis award: 

- a Co-ordinator with two year or three 
year training, (as defined in paragraph 
(f) of this subclause): 

Enter Step I 
Exit Step IV 

a Co-ordinator with four year training, 
(as defined in paragraph (f) of this 
subclause): 

Enter Step III 
Exit Step VI 

(ii) Co-ordinator Grade Two is as defined in 
Clause 26 ofthis award: 

a Co-ordinator with two year or three 
year training, (as defined in paragraph 
(f) of this subclause): 

Enter Step III 
Exit Step VI 

a Co-ordinator with four year training 
(as defined in paragraph (f) of this 
subclause): 

Enter Step V 
Exit Step VIIl 

(iii) Co-ordinator Grade Three is as defined in 
Clause 26 of this award: 

- a Co-ordinator with two year or three 
year training, (as defined in paragraph 
(f) of this subclause): 

Enter Step V 
Exit Step VIII 

a Co-ordinator Director with four year 
training (as defined in paragraph (f) of 
this subclause): 

Enter Step VII 
Exit Step IX 

(e) In addition to the grading, level of training and ex
perience relevant to determining the appropriate rate 

of pay for a Co-ordinator an employer may advance 
a Co-ordinator beyond the steps/increments provided 
for, taking into account such factors as: 

(i) number of sites supervised, size of centre(s) 
including number of places centre(s) licensed 
to cover and/or total number of children taken 
into care; and/or 

(ii) hours of operation of the centre; and/or 
(Hi) other factors relevant to the exercise of in

creased skills and responsibilities by the 
Co-ordinator. 

(f) "Two year, three year and four year trained" refers 
to a tertiary or post secondary qualification which is 
relevant to the position of Co-ordinator. Where there 
is a dispute as to whether a qualification is relevant 
to the position of Co-ordinator it shall be determined 
by the Western Australian Industrial Relations Com
mission. 

(g) A Co-ordinator and the Committee or other manag
ing body of the Centre shall be at liberty to negotiate 
and set a higher salary bearing in mind the duties 
and responsibilities of the Co-ordinator. Anyagree
ment to select a higher rate shall be reduced to writ
ing and shall entitle that Co-ordinator whilst 
employed at the Centre to the agreed salary level as 
if this award had expressly provided such an entitle
ment. Any such agreement may be rescinded only 
by mutual consent. 

(h) Nothing in this provision shall be deemed to pre
vent the negotiation of salary for an Administrator/ 
Co-ordinator above the minimum standards pre
scribed in this award. 

(i) Except as provided hereunder, in paragraphs (b) and 
(d) of this subclause progression from step to step 
for Co-ordinator will be contingent upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(5) On ceasing employment with an employer, the employee 
shall be given a written statement of the current Level and 
Step if appropriate and the date of commencement at that Level 
and Step to be passed on to the next employer. 

(6) It is a condition that no employee shall suffer a reduc
tion in wages by reasons of the coming into operation of any 
order of the Western Australian Industrial Relations Commis
sion in the implementation of the minimum rates adjustments. 

23A.-PROCESS OF TRANSITION FOR 
CO-ORDINATOR 

(I) Transfer of Co-ordinator from the rates applying imme
diatelYfrior to 10 May, 1993 to the new structure shall com
prise 0 a transfer from that rate applying prior to 10 May, 
1993 to the rate appropriate to the training and years of expe
rience of the employee set out in Clause 23.-Wages of this 
award. 

(2) The objective of this transition/implementation period 
is: 

(a) to enable all parties to the award to familiarise them
selves with the new Co-ordinator classification and 
definition structure; 

(b) for the centre to apply the new Co-ordinator classi
fication and definition structure set out in subclause 
(4) of Clause 23.-Wages of this award. 

(3) The process of transition for the Co-ordinator onto the 
new structure is as follows: 

(a) as soon as is practicable following the beginning of 
the first pay period on or after 10 May, 1993 the 
employer shall determine in consultation with the 
Co-ordinator: 

(i) the training relevant to subclause (4) of Clause 
23.-Wages of this award; 

(ii) the number of years experience the 
Co-ordinator has had, relevant to determin
ing a target rate on the new structure; and . 

(iii) other factors considered relevant to the rate 
of pay for a Co-ordinator in accordance with 
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subclause (4) of Clause 23.-Wages of this 
award. 

(b) From the determination made under paragraph (a) 
of this subclause the employer shall determine, in 
consultation with the Co-ordinator: 

(i) the target rate of wage on the new structure 
relevant to the Co-ordinator's skill, responsi
bility and training; 

(ii) where the target rate of wage is in excess of 
the rate applying immediately after the begin
ning ofthe first pay period on or after 10 May, 
1993 a schedule of implementation rates to 
reach the target rate shall be developed. 

(c) The schedule of implementation rates referred to in 
paragraph (b)(ii) shall include: 

(i) prospective consideration of service under
taken within the implementation period; 

(ii) increase in rate of pay that are in addition to 
paragraphs (i) and (ii) herein. 

(4) Where a Co-ordinator considers the determination by 
hislher employer, made in accordance with paragraphs (3)(a) 
and (b) of this clause requires review, that matter may be re
ferred to an Industry Panel of Review made up of industry 
representatives in accordance with subclauses (5) and (6) of 
this clause. 

(5) The structure and procedure for the Industry Panel of 
Review shall be determined in consultation between employer 
representatives and the union as soon as practicable after 10th 
May, 1993 and advised to all centres respondent to the award. 

(6) Where the Panel of Review is unable to resolve the ques
tion in dispute the matter may be referred to the Western Aus
tralian Industrial Relations Commission for consideration. 

24.-SUPERANNUATION 
(I) In this clause: 

"The Fund" means Westscheme; 

"Ordinary time earnings" means the salary, wages or 
other remuneration periodically received by the employee 
in respect of the time worked in ordinary hours and shall 
include shift work penalties in the case ofthe employee 
being a shift worker, payments which are made for the 
purpose of district or location allowances or any other 
rate paid for all purposes of the award to which the em
ployee is entitled for ordinary hours of work provided 
that "ordinary time earnings" shall not include any pay
ment which is of a similar nature to or is paid for the 
same reasons as, or is paid in lieu of payments for over
time, disability payments, vehicle allowances, fares or 
travelling time allowances (including payments made for 
travelling related to distant work), commission or bonus; 

"Eligible employee" means a full-time, part-time or 
casual employee for whom 3% of ordinary time eamings 
is greater than $3.00 in the case of part-time and casual 
employees, and greater than $4.00 in the case offull-time 
employees. 

(2) The employer shall make fortnightly superannuation con
tributions to the Fund for and on behalf of eligible employees, 
and such contributions shall be not less than 3% of the em
ployee's ordinary time earnings. 

(3) The operative date for this clause shall be I July 1988 in 
the case offull-time and part-time employees and 4 June 1990 
in the case of casual employees. 

25.-AWARD MODERNISATION AND ENTERPRISE 
CONSULTATION 

(I) The parties to this award are committed to co-operating 
positively to increase the efficiency and productivity of the 
industry, and to enhance the career opportunities and job se
curity of employees in the industry. 

(2) At each centre or service a consultative mechanism may 
be established by the employer, or where requested by the 
employees or their Union, shall be established. The consulta
tive mechanism and procedure shall be appropriate to the size, 
structure and needs of the particular centre or service. 

(3) Where a consultative mechanism is established, it shall 
be free to address any matters which are consistent with the 
objectives as outlined in subclause (I) of this cause. 

(4) Discussions that take place within the framework of the 
consultative mechanism will have regard to the following re
quirements: 

(a) the changes sought shall not affect provisions re
flecting state standards; 

(b) the majority of employees affected by any proposed 
change at the centre or service must be informed of 
the proposed change, and the majority of such em
ployees, must genuinely agree with the proposal; 

(c) Any proposed agreement shall not, in the context of 
a total package, provide for a set of conditions of a 
lesser standard than that provided by the award, and 
no employee shall have a lesser income as a result of 
the conditions proposed in the agreement; 

(d) when discussions affect wages and/or conditions of 
employment. the union must be invited to partici
pate; 

(e) the parties to the award, shall not unreasonably op
pose any proposed agreement which results from the 
consultative process outlined in this clause; 

(t) any agreement proposed pursuant to this clause re
lating to an award matter, shall be subject to ratifica
tion by the Western Australian Industrial Relations 
Commission and, if it is approved, such agreement 
shall then operate as a schedule to this award and 
take precedence over any provision of this award to 
the extent of any inconsistency; 

(g) if agreement to any proposal arising out of the con
sultative process outlined in this clause cannot be 
reached, then the matter may be referred to the West
ern Australian Industrial Relations Commission for 
determination. 

26.-CLASSIFICATION DEFINITIONS AND SKILL 
DESCRIPTORS 

(I) Child Care Support Employee 
(a) Grade One 

Definition: An untrained ancillary employee em
ployed to clean or work as a kitchen hand. 
Skill Descriptors: Such an employee is: 

- Responsible for the quality of the employees 
own work subject to direct supervision; 

- Works under direct supervision either indi
vidually or in a team environment; 

- Exercises discretion within the level of the 
employee's skills in the performance of tasks. 

(b) Grade Two 
Definition: An untrained ancillary employee who is 
employed to undertake cooking or gardening duties. 
Skill Descriptors: Such an employee: 

- Works under routine supervision either indi
vidually or in a team environment; 

- Is responsible for assuring the quality of the 
employee's own work subject to routine su
pervision; 

- Is required to exercise discretion during the 
course oftheir own work. 

(2) Child Care TradeslEmployee 
Shall mean a cook or gardener who has completed an ap

prenticeship in either trade. 
(3) Child Care Giver 

(a) Definition: An employee at this level shall be a child 
care giver working under routine supervision, en
gaged to assist in the supervision and care of chil
dren and generally to assist in the functioning ofthe 
centre. 

(b) Step I 
'" An employee with no prior industry experi

ence. 
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'" Is able to perfonn routine duties requiring the 
exercise of knowledge and skills at a primary 
level. 

Responsibilities of an employee at this step may in
clude the following: 

- Maintain a clean, hygienic environment; 
- Maintain and attend to personal hygiene of 

children; 
- Maintain and attend to own personal hygiene; 
- Attend to nutritional needs of children; 

Respond to child's apparent ill-health; 
Respond to acCident, emergency or threat; 
Implement routines which enhance well be
ing; 
Interact positively and appropriately with chil
dren; 
Participate in the planning and preparation of 
programmes; 
Assist to prepare an environment based on 
programme requirements; 
Assist in the implementation of programmes; 

- Contribute to team approach; 
Seek to further professional development; 
Liaise effectively with parents; 
Uphold the Centre's philosophy; 
Participate in appropriate administrative proc
esses; 

- Contribute to maintenance and care of build
ings and equipment; 

- Implement Centre policies and procedures. 
(c) Step Il 

'" An employee at this step shall be competent 
to perfonn work above and beyond the level 
of skill of an employee at Step l. 

(d) Step m 
'" An employee at this step shall be competent 

to perfonn work above and beyond the level 
of skill of an employee at Step 11. 

(e) Step IV 
'" An employee at this step shall be competent 

to work over and above the level of skill of an 
employee at Step Ill. Additional duties may 
include the following: 

(f) Step V 

Assisting in the facilitation of pro
grammes suited to the needs of indi
vidual children and groups; 
Provide input to trained staffby obser
vations of individual children and 
groups; 
Work under direction with individual 
children with special needs. 

'" An employee at this step shall be competent 
'to work over and above the level of skill of an 
employee at Step IV, 
In addition to the responsibilities at Step IV 
responsibilities may also include: 

Work under reduced supervision either 
individually or in a team environment. 
Be able to demonstrate and interpret the 
implementation of children's pro
grammes and appropriate work prac
tices. 

- Assist and guide students through their 
practical placements. This includes stu
dents in the Early Childhood Teaching, 
CHildren's Services and Registered 
Nursing professions. 

- Maintain an awareness of current re
search and infonnaton. 

- To provide support to families. 

(g) Step VI 

- To promote parent participation in the 
Centre. 

- To participate in research and evalua
tion projects as required. 

- To administer medication to children in 
accordance with Centre policy. 

>11 An employee at this step shall be competent 
to perfonn work over and above the level of 
skill of an employee at Step V. 

(4) Qualified Child Care Giver 
(a) Definition: An employee at this level shall be an 

employee who holds the qualification of Associate 
Diploma Social Science (Child Care) or an approved 
equivalent qualification which is recognised and 
approved by the Child Care Services Board author
ising the employee to be in charge of children 0-6 
years and who are so appointed. It shall also in
clude persons employed as supplementary service 
grants (SUPS) employees and persons who do not 

, hold approved qualifications but who have obtained 
an exemption from the Child Care Services Board 
to work at this level and who are so appointed. 

(b) Two year trained person (as referred to in Clause 
23.-'-Wages of this award) is a person who.holds an 
Associate Diploma Social Science (Child Care) or 
an approved equivalent qualification which is rec
ognised and approved by·the Child Care Services 
Board. 

Three or four year trained person (as referred to 
in Clause 23.-Wages of this award) is a person who 
holds a Diploma of Teaching (Early Childhood); or 

a University Degree imd a Diploma of Educa
tion; or 
a Bachelor of Education Degree; or 
a University Degree majoring in child psychol
ogy; or 
an approved equivalent qualification recog
nised and approved by the ChHd Care Serv
ices Board. 

(c) Step lA and IB 
'" Responsibilities of an' employee at this step 

may include the folloWing: 
- Ensure the Centre or Service's policies 

are adhered to; 
Ensure the maintenance ofa safe work
ing environment; 

(d) Step 11 

Liaise with parents in consultation with 
the Co-ordinator; 

- Display various methods and techniques 
of child management; 

- Direct other staff members as required; 
- Participate in a team approach to the 

delivery of care; 
- Possess observational skills in excess 

of a Child Care Giver; 
- In consultation with the Co-ordinator 

and Senior Staff develop, implement 
and monitor a developmental pro
gramme; 

- Develop, implement and maintain daily 
routines; 

- Work under direction with individual 
children with special needs. 

* An employee at this step shall be competent 
to perfonn work above and beyond the level 
of skill of an employee at Step I. 

* In addition to the responsibilities of an em
ployee at Step I, responsibilities may also in
clude the following: 

- Provide advice to Child Care Givers on 
reasons for the developmental pro-. 
gramme; 



996 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(e) Step III 

- Guide untrained staff in methods and 
techniques of child management; 
In conjunction with the Co-ordinator 
and Senior Staff, review developmen
tal programmes; 

- Assist the Co-ordinator with the assess
ment of students on placement; 
Where appointed work as the person in 
charge of a group of children in the age 
range 0-6 years; 
Possess observational skills in excess 
of an experienced Child Care Giver and 
the ability to programme for a child's 
development based on these observa
tions. 

'" An employee at this step shall be competent 
to perform work above and beyond the level 
of skill of an employee at Step 11. 

'" In addition to the responsibilities of Step 11, 
responsibilities may also include the folIow
ing: 

(f) Step IV 

- Advise the Co-ordinator of changes 
perceived as necessary to developmen
tal programmes; 

- Participate in a team approach to deliv
ery of the programme and advise un
trained child care givers and junior 
trained care givers on reasons for the 
programme; 
Possess the ability to formulate and 
implement a child's special needs pro
gramme. 

'" An employee at this step shaIl be competent 
to perform work above and beyond the level 
of an employee at Step Ill. 

'" In addition to the responsibilities at Step Ill, 
responsibilities may also include the folIow
ing: 

- Liaise with parents; 
- Initiate changes to the children's pro-

grammes including special needs pro
grammes; 

- Develop, implement, evaluate and 
maintain daily routines independently; 

- Provide advice to Co-ordinator on Cen
tre's needs. 

(5) Assistant Co-ordinator 
(a) Description: An Assistant Co-ordinator with quali

fications and experience as Qualified Child Care 
Giver who assists the Co-ordinator with the 
co-ordination of child care and is appointed as such. 

(b) Skill Descriptor: An employee at this level shaH be 
expected to perform skills above and beyond those 
as Qualified Child Care Giver. That person: 

Performs work under limited supervision ei
ther individually or in a team environment; 
Provides guidance and assistance as part of a 
work team; 

- Assists in the provision of on-the-job training 
to other employees; 

- Exercises broad discretion. 
(c) An Assistant Co-ordinator shall be appointed: 

(i) Assistant Co-ordinator Grade One: 
A person responsible for the co-ordination 

of programming within the Centre, or 
(ii) Assistant Co-ordinator Garde Two: 

A person who, undertakes, in addition to 
Grade One responsibiIites, administrative and 
supervisoty functions, or 

(iii) Assistant Co-ordinator Grade Three: 
A person whose tasks are predominantly 

non-contact or a person whose Co-ordinator 
has responsibilities for more than one Centre. 

(6) Early Childhood Educator 
(a) Three year trained educator holding a Diploma of 

Teaching, or equivalent, or an educator holding a 
University Degree (other than a Bachelor of Educa
tion) 

(b) Educator holding: 
(i) University degree and Diploma of Education; 

or 
(ii) University degree and Teacher's Certificate; 

or 
(Hi) Bachelor of Education degree. 

(c) Educator holding the qualifications of a second de
gree or higher as outlined in the award. 

(7) Co-ordinator 
(a) Definition: A Co-ordinator shall be a person who 

meets the minimum requirements for a Co-ordinator 
in accordance with the Community Services (Child 
Care) Regulations 1988 and who undertakes the 
duties and responsibilities outlined in paragraph (b) 
of this subclause. 

(b) A person appointed as a Co-ordinator shall be graded 
as follows: 

(i) Co-ordinator Grade One: a person appointed 
with overall responsibility for programming 
who is not directly responsible for the effec
tive supervision of the child care service or, is 
subject to supervision in the day to day opera
tion ofthe centre; or 

(ii) Co-ordinator Grade Two: a person who, in 
addition to the duties and responsibilities of a 
Co-ordinator Grade One, may be required to 
undertake a basic role in financial control on 
a day to day basis ego administering fee reI ief, 
or 

(iii) Co-ordinator Grade Three: a person who, in 
addition to the duties and responsibilities ofa 
Co-ordinator Grade Two, may be required to, 
in part or in whole: 

- Prepare annual budgets; 
- Provide reports and policy proposals to 

Committees of Management; 
- Exercise discretion within the budget in 

operating the service on a day to day 
basis. 

(c) Responsibilities of a Co-ordinator may include the 
following: 

- Be responsible for the administration and su
pervision of the service; 

- Ensure that a consistently high quality of child 
care is maintained, through the planning, or
ganisation and implementation of a program 
that will adequately meet the intellectual, 
physical, emotional and social needs of chil
dren; 

- Supervise and appraise staff; 
- Select and train staff as required; 
- Develop and promote the aims and policies 

of the service, in conjunction with the service 
sponsors/management committees/proprie
tors; 

- Maintain personnel records and be responsi
ble for the application of relevant industrial 
awards and legislation; 

- Keep accounts and handle clerical matters, as 
required; 

- Assist the service sponsors/proprietor with fi
nancial management, budgeting and planning, 
as required; 
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Ensure that the service adheres to all relevant 
regulation and meets all accountability re
quirements; 

- Provide reports to the management commit
tee/sponsor/proprietor, as required; 

- Provide parents with information relating to 
the service's operations; 

- Ensure that adequate enrolment procedures are 
established; 

- Provide opportunities for staff development; 
- Liaise with other associated organisations, 

agencies and Government departments; 
- Co-ordinate and supervise the placement of 

students within the service. 

27.-UBERTY TO APPLY 
Liberty is reserved to the parties to this award to apply to 

amend this award in respect of wage relativities associated 
with the Children's Programme Co-ordinator (Brown lie Tow
ers), progression for part-time employees and progression 
within classifications of Child Care Support Employees, rates 
associated with Assistant Co-ordinator, rates associated with 
Administrative Support and Resource Development employ
ees, rates associated with the classification of Co-ordinator 
beyond Step IX and rates associated with junior employees. 

SCHEDULE A-PARTIES TO THE AWARD 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of Aus
tralia, W.A. "Branch. 

DATED at Perth this 20th day of June, 1984. 

CHILD CARE (OUT OF SCHOOL CARE
PLAY LEADERS) AVVARD 

No. A 13 of 1984. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 13th day of March, 1995. 
J.CARRIGG, 

Registrar. 

Child Care (Out of School Care-Playleaders) Award. 
Award No. A 13 of 1984. 

I.-TITLE 
This award shall be known as the Child Care (Out of School 

Care-Playleaders) Award. 

IA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Award/Industrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
I. Title 

I A. Statement of Principles December 1994 
2. Arrangement 
3. Area and Scope 
4. Definitions 
5. Contract of Service 
6. Hours of Work 
7. Meal Breaks and Allowances 
8. Overtime 
9. Absence Through Sickness 

10. Location Allowances 
11. Annual Leave 

12. Public Holidays 
13. Long Service Leave 
14. Right of Entry 
15. Payment of Salaries 
16. Staffing Scale 
17. Stand Down 
18. No Reduction 
19. Time and Salary Record 
20. Maternity Leave 
21. Bereavement Leave 
22. Salaries 

22A. Classification Definitions and Skill Descriptors 
23. Fares and Travelling Allowance 
24. Superannuation 
25. Award Modernisation and Enterprise Consultation 

Schedule A-Parties to the Award 
Schedule B-Respondents 

3.-AREA AND SCOPE 

This award shall apply to employers and employees provid
ing Centre-based Care for school aged children outside the 
ordinary hours of their school and during the holidays ob
served by their school throughout Western Australia. 

4.-DEFINITIONS 

"School Term" shall mean the school term observed gener
ally by government schools. 

"Term Playleader" shall mean an employee providing care 
for children in school term outside the ordinary hours of gov
ernment schools. 

"Holiday Play leader" shall mean an employee engaged to 
provide care for children during a scheduled holiday care pro
gramme. 

"Union" shall mean The Federated Miscellaneous Work
ers" Union of Australia, Hospital, Service & Miscellaneous, 
W.A. Branch. 

"Casual Employee" shall mean an employee who is engaged 
by the hour for a maximum of four consecutive weeks. Pro
vided that during the Christmas holiday period the maximum 
period of engagement shall be seven consecutive weeks. 

5.-CONTRACT OF SERVICE 

(I) The contract of service may be terminated by either party 
by the giving of two weeks' notice on any day to the other 
party, or by the forfeiture or payment as the case may be of 
two weeks' pay in lieu of such notice. Provided that this shall 
not affect the right of the employer to dismiss an employee for 
misconduct, in which case salary shall be paid up to the time 
of dismissal only. 

(2) Notwithstanding the provisions of subclause (I) the serv
ices of a casual employee may be terminated by one hour's 
notice, given by either side, on any day. 

(3) An employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, compe
tence and training consistent with the classification structure 
of the award provided that such duties are not designed to 
promote de-skilling. 

6.-HOURS OF WORK 

(I) Term Playleaders: 

(a) The ordinary hours of work shall not exceed 37.5 
hours per week and shall be worked on any day 
Monday to Friday between the hours of 6.30 a.m. 
and 6.30 p.m. Provided that attendance at P. & C. or 
local Management Committee meetings outside the 
spread of hours stated herein shall be deemed to be 
work performed during ordinary hours. 

(b) A Playleader in charge of a morning programme shall 
be paid for a minimum of two hOUTS. 

(c) Playleaders required to be employed pursuant to 
subclause (I) of Clause 16.-Staffing Scale of this 
award, shall be paid for a minimum of three hours 
which includes preparation and contact time. Pro
vided that staff employed in addition to the forego
ing shall be paid for a minimum of one and one-half 
hours. 
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(2) Holiday Playleaders: 
(a) The ordinary hours of work shail be worked on any 

day Monday to Friday between the hours of 6.30 
a.m. to 6.30 p.m. 

(b) 37.5 hours shall constitute a week's work. Not more 
than.seven hours and 30 minutes shall be worked on 
any day without the payment of overtime. 

(c) A day's work shall be worked in one "unbroken" 
. shift provided that a shift shall not be deemed to be 
broken by the taking of meal breaks. Provided fur
ther that an employee may work a day's work in a 
"broken" shift in whichcase an additional payment 
of $2.10 per day shall be paid to such worker who 
does not live in the locality of the work place. 

7.-MEAL BREAKS AND ALLOWANCES 
(\) Holiday Playleaders shall be allowed a break of not less 

than half an hour nor more than one hour for a meal on each 
day of the week,Monday to Friday inclusive. 

(2) Where any employee, without being notified on the pre
vious day, has. to continue working after the usual finishing 
time for more than two hours he or she shall be paid $S.80 for 
a meal or be provided with a meal at the Centre. . 

8.-OVERTlME 
For all work performed on Monday to Friday beyond the 

ordinary hours or outside of the spread of hours as prescribed 
in Clause 6.-Hours of Work of this award, payment shall be 
made at the rate of time and one-half for the first two hours 
and double time thereafter. 

Work performed on a Saturday prior to 12.00 noon shaH be 
paid for at the rate of time and one-halffor the first two hours 
and double time thereafter and all work performed after 12.00 
noon on a Saturday or on a Sunday shall be paid for at the rate 
of double time. 

9.-ABSENCE THROUGH SICKNESS 
(I) (a) An employee who is unable to attend or remain at his 

or her place of employment during the ordinary hours of work 
by reason of personal ill health or injury shaH be entitled to 
payment during such absence in accordance with the follow
ing provisions. 

(b) Entitlement to payment shall accrue at the rate of 116th 
of a week for each completed month of service with the em
ployer. 

(c) Ifin the first or successive years of service with the em
ployer an employee is absent on the ground of personal ill 
health or injury for a period longer than his or her entitlement 
to paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the employee's services termi
nate, ifbefore the end of that year of service, to the extent that 
the employee has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portions of the entitlement to paid sick I~ve 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by the reason of personal ill health or injury exceeds the pe
riod for which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall not be 
entitled to claim payment for any period exceeding ten weeks 
in anyone year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable advise 
the employer of his or her inability to attend for work, the 
nature of his or her illness or injury and the estimated dura
tion of the absence. Provided that such advice, other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to an em
ployee who fails to produce a certificate from a medical prac
titioner dated at the time of the illness or who fails to supply 
such other proof of the illness or injury as the employer may 
reasonably require provided that the employee shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year, if 
any, shall be accompanied by such certificate. 

(S) (a) SUbject to the provisions ofthis subclause. the provi
sions of this clause apply to an employee who suffers per
sonal ill health or injury during the time when he or she is 
absent on annual leave and an employee may apply for and 
the employer shall grant paid sick leave in place of paid an
nualleave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the employee was 
confined to his or her place of residence or a hospital as a 
result of his or her personal ill health or injury for a period of 
seven consecutive days or more and he or she produced a cer
tificate from a registered medical practitioner that he or she 
was so confined. Provided that the provisions of this para
graph do not relieve the employee of the obligation to advise 
the employer in accordance with subclause (3) of this clause 
ifhe or she is unable to attend for work on the working day 
next following his or her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he or she proceeded on an
nualleave and shall not be made with respect to fractions of a 
day.· 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs ( a), (b) and (c) ofthis subclause, 
the portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re
placed annual leave may be taken at another time mutually 
agreed to by the employer and the employee or, failing agree
ment, shall be added to the employee's next period of annual 
leave or, if termination occurs before then, be paid for in ac
cordance with the provisions of Clause I I.-Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
I I.-Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from one em
ployer to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service leave provisions published in Volume 64 of 
the Western Australian Industrial Gazette at pages I to 4 in
clusive, the paid sick leave standing to the credit of the em
ployee at the date of transmission from service with the 
transmittor shall stand to the credit of the employee at the 
commencement of service with the transmittee and may be 
claimed in accordance with provisions of this clause. 

(7) The provisions ofthis clause with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers' Compensation & Assistance Act, 1981 nor to em
ployees whose injury or illness is the result of the employee's 
own misconduct. 

(8) The provisions ofthis clause do not apply to casual em-
ployees. . 

10.-LOCATION ALLOWANCES 
(I) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award. an em
ployee shall be paid the following weekly allowances when 
employed in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnightly allowances. 

TOWN PER WEEK 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 

$ 
14.20 
36.70 
13.90 
23.90 

S.80 
22.50 
6.80 

II.SO 
24.80 
S.80 

14.40 
19.50 
11.50 
23.50 
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TOWN PER WEEK 
$ 

Esperance 4.40 
Eucla 15.80 
Exmouth 20.20 
Fitzroy Crossing 28.30 
Goldsworthy 13.10 
Halls Creek 32.10 
Kalbarri 4.80 
Kalgoorlie 5.80 
Kambalda 5.80 
Karratha 23.10 
Koolan Island 24.80 
Koolyanobbing 6.80 
Kununurra 36.70 
Laverton 14.30 
Learmonth 20.20 
Leinster 14.20 
Leonora 14.30 
Madura 14.90 
Marble Bar 34.90 
Meekatharra 12.40 
Mt Magnet 15.40 
Mundrabilla 15.40 
Newman 13.60 
Norseman 11.90 
Nullagine 34.80 
Onslow 23.90 
Pannawonica 18.30 
Paraburdoo 18.10 
Port Hedland 19.40 
Ravensthorpe 7.60 
Roeboume 26.50 
Sandstone 14.20 
Shark Bay 11.50 
Shay Gap 13.10 
Southern Cross 6.80 
Telfer 32.50 
Teutonic Bore 14.20 
Tom Price 18.10 
Whim Creek 22.90 
Wickham 22.30 
Wiluna 14.50 
Wittenoom 30.90 
Wyndham 34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance pre
scribed in subclause (I) of this clause; 

(b) A partial dependant shall be paid the allowance pre
scribed in subclause (1) of this clause plus the dif
ference between that rate and the amount such partial 
dependant is receiving by way of a district or loca
tion allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by hislher em

ployer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue ofthe award or an Order or Agree
ment made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances pre
scribed in subclause (I) ofthis clause. 

The provisions of paragraph (b) ofthis subclause shall have 
effect on and from the 24th day of July 1990. . 

(4) Except where an employee is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate until 1 July 
1988 when the difference between the rate being paid and that 
due under subclause (2) of this clause shall be reduced by 33 

. 113%; the difference remaining on I January 1989 shall be 
reduced by 50% from that date and payment in accordance 
with subclause (2) ofthis clause will be implemented on I July 

, 1989. 

(5) Subject to subclause (2) of this clause, junior employ
ees, casual employees, part-time employees, apprentices re
ceiving less than adult rate and employees employed for less 
than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for 
ordinary hours that week is to the adult rate for the work per
formed. 

(6) Where an employee is on annual leave or receives pay
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/she would 
ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean--

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location allow-
ance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in 
subclause (I ) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur
pose of subclause (I) of this clause shall be such amount as 
may be agreed between Australian Mines and Metals Asso
ciation, the Chamber of Commerce and Industry of Western 
Australia and the Trades and Labor Council of Western Aus
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un
der this Award for that town or location on I June 1980. 

(10) Nothing herein contained shall have the effect of re
ducing any 'district allowance' payable to any employee sub
ject to the provision of this Award whilst that employee as at 
I June 1980 remains employed by hislher present employer. 

(11) Subject to the making of a General Order pursuant to 
s.50 ofthe Act, that part of each location allowance represent
ing prices shall be varied from the beginning of the first pay 
period commencing on or after the I st day in July of each year 
in accordance with the annual percentage change in the Con
sumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the cal
culation to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review ofthe allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

I I.-ANNUAL LEAVE 
(I ) Except as hereinafter provided a period of four consecu

tive weeks' leave with payment of ordinary wages as prescribed 
prior to proceeding on annual leave, shall be allowed annu
ally to an employee by his or her employer after a period of 
12 months' continuous service with such employer. 

(2) (a) In addition to his or her payment for annual leave an 
employee shall be paid a loading of 17.5 percent calculated 
on his or her ordinary wage as prescribed. 

(b) The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(3) Ifany award holiday falls within an employee's period 
ofannual leave and is observed on a day which in the case of 
that employee would have been an ordinary working day there 
shall be added to that period one day being an ordinary day 
for each such holiday observed as aforesaid. 

(4) (a) An employee whose employmentterminates after he 
or she has completed a 12 monthly qualifying period and who 
has not been allowed the leave prescribed under this clause in 
respect of that qualifying period shall be given payment as 
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prescribed in subclauses (I) and (2) hereof in lieu ofthat leave 
or, in lieu of so much of that leave as has not been allowed 
unless:-

(i) he or she has been justifiably dismissed for miscon
duct; and 

(ii) the misconduct for which he or she has been dis
missed occurred prior to the completion of that quali
fying period. 

(b) If after one month's continuous service in any qualify
ing 12 monthly period. an employee leaves his or her employ
ment, or his or her employment is terminated by the empbyer 
through no fault ofthe employee, the employee shall be paid 
0.077 hours' pay at his or her ordinary rate of wage in respect 
of each completed hour of service. 

(5) Any time in respect of which an employee is absent from 
work except time for which he or she is entItled to claim sick 
payor time spect on holidays, annual leave or long service 
leave as prescribed by this award shall not count for purpose 
of determining'his or her right to annual leave. 

(6) In special circumstances and by mutual consent of the 
employer and the employee annual leave may be taken in not 
more than two periods, and in such circumstances and by 
mutual consent of the employer, employee and the Union, 
annual leave may be taken in not more than three periods. 

(7) Notwithstanding anything else herein contained an em
ployer who observes a Christmas c1osedown for the purpose 
of granting annual leave may require an employee to take his 
or her annual leave in not more than two periods but neither 
of such periods shall be less than one week. 

(8) In the event of any employee being employed by an em
ployer for portion only of a year, he or she shall only be enti
tled, subject to subclause (4) of this clause, to such leave on 
full pay as is proportionate to his or length of service during 
that period with such employer, and if such leave is not equal 
to the leave given to the other employees he or she shall not 
be entitled to work or pay whilst the other employees of such 
employer are on leave on full pay. 

(9) The provisions of this clause shall not apply to casual 
employees. 

(10) (a) An employer may allow annual leave to an em
ployee before the completion of 12 months' continuous serv
ice as prescribed in subclause (I) of this clause. 

(b) Where a period of leave has been granted pursuant to 
this subclause and the services of an employee are terminated 
and where the period of leave so taken exceeds that which 
would become due, pursuant to subclause (4) of this clause, 
the employee shall be liable to pay the amount received by the 
employee for the period of leave taken and the amount repre
senting the difference between the amount which would have 
accrued. The employer may deduct this amount from the 
monies due to the employee by reason of the other provisions 
of this award at the time of the termination. 

12.-PUBLIC HOLIDAYS 
(I) The following days or the days observed in lieu thereof 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely: New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labor Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Proviqed that another day may be taken as a 
holiday by arrangement between the parties in lieu ofthe days 
named in this subclause. 

(2) When any of the days mentioned in subclause (I) hereof 
fall on a Saturday or Sunday the holiday shall be observed on 
the next succeeding Monday and when Boxing Day falls on a 
Sunday or a Monday the holiday shall be observed on the 
next succeeding Tuesday. 

(3) Any employee who is required to work on the day ob
served as a holiday as prescribed in this clause shall be paid 
for the time worked at the rate of double time and one-half or, 
if the employer agrees, be paid for the time worked at the rate 
of time and one-half and, in addition, be allowed to observe 
the holiday on a day mutually acceptable to the employer and 
employee. 

(4) When an employee is absent on leave without pay. sick 
leave without payor workers' compensation any such absence 
shall not be treated as a paid holiday. Where the employee is 

on duty or available on the whole of the working day immedi
ately preceding a holiday, or resumes duty or is available on 
the whole of the working day immediately following a day 
observed as a holiday prescribed by this clause, the employee 
shall be entitled to be paid for such holiday. 

(5) Where-

(a) a day is proclaimed as a public holiday or as a public 
half holiday under Section 7 ofthe Public and Bank 
Holidays Act, 1972; and 

(b) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, 

that day shall be a whole holiday or as the case may be, a half 
holiday for the purposes of this award within the district or 
locality specified in the proclamation. 

(6) This clause shall not apply to casual employees. 

13.-LONG SERVICE LEAVE 

(I) An employee in a government subsidised centre shall be 
allowed long service leave in conformity with the provisions 
for long service leave applying to state government wages 
employees. 

(2) An employee in other than a government subsidised cen
tre shall be allowed long service leave according to the provi
sions published in Volume 64 of the Western Australian 
Industrial Gazette at pages I to 4 inclusive. 

(3) An employee employed by a Local Government author
ity shall be allowed long service leave in accordance with the 
provisions of the Local Government (Long Service Leave) 
Regulations. 

14.-RIGHT OF ENTRY 

(I) Accredited representatives of the Union shall be permit
ted to interview employees on the business premises of the 
employer. Provided that they shall not unduly interfere with 
the work being carried out. 

(2) Provided further that the duly accredited representative 
shall notify the employer beforehand of his or her intention to 
exercise his or her rights under this clause. 

15.-PAYMENT OF SALARIES 

The salary of all employees shall be paid weekly or fort
nightly in cash or, with the approval ofthe employee, by cheque 
or by direct transfer into an account nominated by the em
ployee. No deduction shall be made from an employees's 
salary unless the employee has authorised such deduction in 
writing. 

16.-STAFFING SCALE 

(\) (a) Except as provided in subclause (I )(b) a minimum of 
two people will be employed in every Centre when operating 
between the hours of8.00am and 5.30pm, one of whom must 
be trained or training or have been employed in the industry 
for 12 months. 

(b) In country centres outside of the metropolitan area and 
not including the cities of Bunbury, Geraldton, Port Hedland 
and Albany, one person may be employed with up to ten chil
dren. between the hours of8.00am and 5.30pm provided that 
at least one other person, whether on the premises or not, is 
available to render assistance in an emergency. 

(2) The number of staff employed who are less than 18 years 
of age shall not exceed the number of staff employed who are 
over 18 years of age. 

17.-STAND DOWN 

An employer is not obliged to pay wages for any day on 
which a Term Playleader cannot be usefully employed during 
a term or Christmas vacation observed generally by govern
ment schools. Any such period of non-payment of wages shall 
not constitute a break in service for the purposes of this award. 

18.-NO REDUCTION 

Nothing herein contained shall entitle the employer to re
duce the salary or conditions of employment of any employee 
who is receiving higher than the minimum prescribed prior to 
the date the award has effect on that employee. 
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19.-TIME AND SALARY RECORD 
A record of the time worked and salary paid to each em

ployee employed under this award shall be maintained by the 
~mployer and shall be available for inspection by an accred
Ite~ representative of the Union upon the giving of reasonable 
notIce to the employer. 

20.-MATERNITY LEAVE 
(I) Eligibility for Matemity Leave 
An employee who becomes pregnant shall, upon produc

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her confine
ment, be entitled to maternity leave provided that she has had 
not less than 12 months' continuous service with that em
ployer immediately preceding the date upon which she pro
ceeds upon such leave. 

For the purooses of this clause: 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi
ately before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four weeks' 
not!ce in writing to her employer of the date upon 
whIch she proposes to commence maternity leave 
stating the period of leave to be taken. ' 

(d) An employee shall not be in breach of this order as a 
consequence offailure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practi

tioner, illness of risks arising out ofthe pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions at
taching to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for s.uch peri~~ as is certified necessary by a duly qualified 
medIcal practItIoner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days; 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be sortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be right of the employee to resume 

work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then--

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work. 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes ofsubclauses(7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period ofleave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the employee 
is qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken pur

suant to subclauses (3) and (6) hereof does not exceed 52 
weeks. 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part therofto which she is then en
titled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of an employee but shall not be taken into account 
in calculating the period of service for any purpose of the 
award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 
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(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro
ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), to the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
able for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a positIOn as nearly comparable 
in status and salary or wage to that of her former 
position. 

. (11) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in or
der to replace an employee exercising her rights un
der this clause, the employer shall inform that person 
ofthe temporary nature ofthe promotion or transfer 
and of the rights of the employee who is being re
placed. 

(d) provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

21.-BEREAVEMENT LEAVE 
An employee shall, on the death within Australia of a wife, 

husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in -law, brother, sister, child or 
stepchild be entitled on notice, of leave up to and including 
the day ofthe funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the number 
of hours worked by the employee in tow ordinary working 
days. Proof of such death shall be furnished by the employee 
to the satisfaction ofthe employer. 

Provided that payment in respect of compassionate leave is 
to be made only where the employee otherwise would have 
been on duty and shall not be granted in any case where the 
employee concerned would have been off duty in accordance 
with his or her roster, or on long service leave, annual leave, 
sick leave, workers' compensation, leave without pay, or on a 
public holiday. . 

22.-SALARIES 
(I) The minimum weekly rate of salary payable to persons 

employed pursuant to this award shall be: 
$ $ $ $ 
B C 0 E 

(a) Playleader 
Level One (Uncertificated employee) 
Step I 364.40 372.60 372.60 372.60 
Step 11 367.05 374.55 382.00 382.00 
Step III 369.80 377.00 384.22 391.50 
Level Two (Completed Stage One) 
Step 1 383.15 391.50 391.50 391.50 
Step 11 393.80 401.00 401.00 401.00 
Level Three (Completed Stage 1\vo) 
Step I 401.00 401.00 401.00 401.00 
Step 11 404.35 410.50 410.50 410.50 
Level Four (Completed Stage Three or equivalent) 
Step 1 410.50 410.50 410.50 410.50 
Step 11 415.00 420.00 420.00 420.00 
Level Five (Completed Course or equivalent) 
Step 1 408.75 419.10 429.50 429.50 
Step 11 442.50 442.50 442.50 442.50 
Step III 448.40 454.25 454.25 454.25 
Step IV 454.25 466.00 466.00 466.00 

(b) Supervisor Playleader 
Level One (Uncertificated) 

$ 

B 

Step I A 419.20 
Step I B 437.05 
Step 11 A 424.80 
Step 11 B 440.70 
Step III A 430.60 
Step III B 447.25 
Level Two (Completed Stage One) 
Step I A 440.70 
Step I B 456.60 
Step 11 A 453.85 
Step 11 B 469.70 
Level Three (Completed Stage Two) 

$ 

C 

428.50 
447.10 
435.90 
449.40 
443.65 
458.50 

450.40 
463.20 
463.00 
475.45 

Step I A 465.85 473.50 
Step I B 481.20 481.20 
Step II A 466.75 475.40 
Step II B 485.30 492.60 
Level Four (Completed Stage Three or Equivalent) 
Step I A 478.80 487.70 
Step I B 492.60 492.60 
Step II A 479.95 488.00 
Step 11 B 498.00 504.00 
Level Five (Completed Course or Equivalent) 

$ 

o 

437.80 
447.10 
447.00 
458.10 
456.70 
469.80 

460.10 
469.80 
472.10 
481.20 

481.20 
481.20 
484.00 
492.60 

492.60 
492.60 
496.00 
504.00 

$ 

E 

447.10 
447.10 
458.10 
458.10 
469.80 
469.80 

469.80 
469.80 
481.20 
481.20 

481.20 
481.20 
492.60 
492.60 

492.60 
492.60 
504.00 
504.00 

Step I A 495.90 505.65 5 I 5.40 515.40 
Step I B 515.40 515.40 515.40 515.40 
Step II A 516.30 523.60 531.00 531.00 
Step 11 B 532.00 532.00 532.00 532.00 
Step III A 518.00 527.05 536.10 545.10 
Step III B 538.55 545.10 545.10 545.10 
Step IV A 521.70 531.55 542.00 553.50 
Step IV B 541.05 553.50 553.50 553.50 

(2) (a) "Completed Course" refers to a Playleader or Super
visor Play leader who has completed the Certificate in Human 
Services (Playleading) or, alternatively, has completed course 
equivalents as referred to in paragraphs (d) and (e) of this 
subclause. 

(b) "Level Two" refers to a Playleader or Supervisor 
Playleader who has completed Stage One ofthe Certificate in 
Human Services (Playleading). 

(c) "Level Three" refers to a Playleader or Supervisor 
Playleader who has completed Stage Two of the Certificate in 
Human Services (Playleading). 

(d) "Level Four" except as provided for in paragraph (e) of 
this subclause, refers to a Play leader or Supervisor Playleader 
who has completed Stage Three of the Certificate in Human 
Services (Playleading) or has completed the following courses: 

(i) Associate Diploma of Social Science (Child Care); 

(ii) 
(iii) 
(iv) 
(v) 

(vi) 

or 
Child Care Certificate; or 
Nursery Nurses Examination Board (NNEB); or 
Mothercraft Nurse; or 
a teaching qualification; or 
a degree in psychology which includes study in the 
area of child development. 

(e) "Level Five" refers to a Playleader or Supervisor 
Playleader who has completed the Certificate in Human Serv
ices (Playleading) or has completed one of the following 
courses: 

(i) Bachelor of Arts (Recreation); or 
(ii) Bachelor of Arts (Children'S Studies); 

or, alternatively, has the following combination of 
qualifications and experience: 

(iii) a Playleader or Supervisor Play leader with any of 
the qualifications specified in subclause (2)(d)(i) to 
(2)(d)(vi) herein; and 

(iv) 12 months experience in Out of School Hours Care. 
(3) (a) Except as provided hereunder, in paragraphs (c) and 

(d), of this subclause, progression from Step to Step for a 
Playleader and Supervisor Playleader will be contingent upon: 

(i) 12 months service at each Step; and 
(ii) . satisfactory performance at each Step. 

(b) On completion of each stage of the Certificate in Human 
Services (Playleading) course the rate of pay for a Playleader 
and Supervisor Play leader shall move to the next highest rate 
of pay within the relevant Level, e.g. a Playleader or Supervi
sor Play leader at Level One, Step I who completes Stage One 
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of the Playleader's course, shall, upon completion of that stage, 
move immediately to the Level Two, Step I rate, whereas a 
Playleader or Supervisor Play leader at the Level One, Step III 
rate who completes Stage One of the course shall, upon com
pletion ofthat stage move to Level Two, Step Urate. 

(c) For a Playleader or Supervisor Play leader on rates of 
pay between Level One, Step III and Level Five, Step I, the 
rate of progression shaH be dependent on the Stage of the 
course completed and the period oftime since the employee's 
last increase. Where the employee has already received an 
increase in the 12 month period prior to their anniversary date 
through completion of a stage of the course then he/she will 
not receive an annual increment within that Level until such 
time as 12 months has lapsed since receiving the last increase. 

(d) Except as provided for in subclause (2)(e) ofthis clause, 
where a Playleader or Supervisor Playleader has not received 
an increment in the 12 month period prior to their anniversary 
date and there is a remaining increment in that Level then hel 
she will receive that increment on their anniversary date sub
ject to paragraph (a) of this subclause. 

(4) (a) "Supervisor Playleader Step A" refers to rates of pay 
for all persons employed as a Supervisor Playleader at Levels 
One through to Level Five other than those referred to in para
graph (b) hereunder. 

(b) "Supervisor Play leader Step B" refers to rates of pay for 
those employees who, prior to the beginning of the first pay 
period commencing on or after 22nd August, 1994, were: 

(i) receiving a loading on their base rate of pay for work
ing in a Centre with 30 children or more and who, 
following the beginning of the first pay period com
mencing on or after 22nd August. 1994, will at all 
Levels ofthe classification continue to receive Step 
B rates of pay regardless of the number of children 
in the Centre; and 

(ii) Step B rates of pay will continue to operate until the 
beginning of the first pay period commencing on or 
after 22nd February, 1996. 

(5) $ 

B 
$ 

C 

$ 

D 

$ 

E 

$ 

F 
Co-ordina!or-LeveIOne 
Step I 553.50 553.50 553.50 553.50 553.50 
Step 11 566.05 573.85 581.60 581.60 581.60 
Step III 578.15 586.80 595.45 604.10 604.10 
Step IV 582.50 595.50 608.54 621.55 634.60 
Step V 588.80 608.10 627.40 646.70 666.00 
Co-ordinator-Level Two 
Step I 582.50 595.50 608.55 621.60 634.60 
Step 11 601.30 617.50 633.65 649.85 666.00 
Step III 606.80 628.50 650.15 671.85 693.50 
Step IV 609.80 634.40 659.05 683.70 708.30 

(a) Co-ordinator Level One with two or three years train-
ing or relevant experience enters Step I and exits 
Step IV. 

(b) Co-ordinator Level One with four years training en
ters Step Il and exits Step IV. 

(c) Co-ordinator Level Two with two or three years train
ing or relevant experience enters Step I and exits 
Step Ill. 

(d) Co-ordinator Level Two with two or three years train
ing or relevant experience enters Step 11 and exits 
Step IV. 

(e) "Training" in terms of a Co-ordinator Level One and 
Level Two shall be considered to be in line with train
ing as specified for Playleader and Supervisor 
Playleader. 

(f) "Relevant Experience" in terms of a Co-ordinator 
Level One and Level Two shall be considered to be 
in line with that specified for Play leader and Super
visor Play leader, subject to paragraph (g) of this 
subclause. 

(g) In addition to the grading. level of training and/or 
experience relevant to determining the appropriate 
level of pay for a Co-ordinator Level One and 
Co-ordinator Level Two in accordance with this 
clause, an employer may advance a Co-ordinator 
Level One or Co-ordinator Level Two beyond the 
steps or increments provided for taking into account 

any factor relevant to the exercise of increased skill 
and responsibility. 

(h) Progression from Step to Step for a Co-ordinator 
Level One and Co-ordinator Level Two will be con
tingent upon: 

(i) 12 months service at each Step; and 
(ii) satisfactory performance at each Step. 

(6) (a) The rates payable to persons pursuant to the relevant 
classifications in Column B of this clause shall be operative 
from the beginning ofthe first pay period commencing on or 
after 22nd August, 1994. 

(b) The rates payable to persons pursuant to the relevant 
classifications in Column C of this clause shall be operative 
from the beginning of the first pay period commencing on or 
after 22nd February, 1995. 

(c) The rates payable to persons pursuant to the relevant 
classifications in Column D of this clause shall be operative 
from the beginning ofthe first pay period commencing on or 
after 22nd August, 1995. 

(d) The rates payable to persons pursuant to the relevant 
classifications in Column E of this clause shall be operative 
from the beginning ofthe first pay period commencing on or 
after 22nd February, 1996. 

(e) The rates payable to Co-ordinator Level One and 
Co-ordinator Level Two in Column F of this clause shall be 
operative from the beginning ofthe first pay period commenc
ing on or after 22nd August, 1996. 

(7) Junior Rates 
An employee, under the age of21 years, employed pursuant 

to this award shall be paid a percentage of the rate applicable 
to an adult employee in an equivalent classification according 
to the relevant experience and qualification: 

% 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter the adult rate 

(8) A casual employee, as defined in Clause 4.-Defini
tions of this award, shall, in addition to the ordinary hourly 
rate of wage prescribed for the classification of work per
formed, receive a loading of 20%. 

(9) An employee who has had previous experience relevant 
to employment covered by this award may have that experi
ence taken into account in determining the year of employ
ment at which the employee is appointed and paid. 

(10) It is a condition that no employee shall suffer a reduc
tion in wages by reasons of the coming into operation of any 
Order of the Western Australian Industrial Relations Com
mission in the implementation of the minimum rates adjust
ment on or after the 22nd August, 1994. 

22A.-CLASSIFICATION DEFINITIONS AND SKILL 
DESCRIPTORS 

(I) Playleader 
(a) Definition: An employee at this level shall be a 

Playleader working under routine supervision. en
gaged to ~sist in the supervision and care of chil
dren and generally assist in the functioning of the 
Centre. 

(b) Skill Descriptor: An employee at this level shall be 
expected to have the following skills: 

(i) the ability to carry out day to day administra
tive tasks; 

(ii) the knowledge and ability to contribute to the 
development and implementation of appropri
ate programmes accommodating cultural, gen
der and special needs requirements within 
before school, after school and vacation care 
settings; 

(iii) to assist in conducting and facilitating a range 
of leisure and recreational activities. 
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(c) Responsibilities of a Playleader may include, but not 
be limited to, the following: 

- mark and check daily attendance rolls, issue 
receipts as required; 
notate and monitor signing in and out regis
ters; 
write accident reports where necessary; 

- contribute to newsletters and notices as re
quired; 

- maintain hours records as required; 
- assist with the calculation, recording and col-

lection of fee payments as required; 
- assist with banking and administer petty cash 

as required; 
assist with maintaining effective children's 
records; 
have some knowledge of legal issues and re
ferral resources; 

- contribute in a team setting to the develop
ment of effective programmes which enhance 
the developmental stages, needs, interests and 
abilities of children in an out of School care 
setting; 

- be aware of culture, gender and special needs 
requirements of children in programming; 

- be aware of and assist with the implementa
tion and effective use of materials, equipment 
and the environment; 

- assist in ensuring safety requirements are met; 
- assist in implementing appropriate ratios in 

the planning and delivery of programmes; 
- be aware of resource constraints within the 

service; 
- encourage positive behaviour interacting posi

tively; 
- apply appropriate rules and limits; 
- ensure routines are appropriate and accord 

with centre policy; 
- provide both positive and negative feedback 

to parents; 
- in conjunction with Supervisor provide effec

tive communication with parents and the com
munity generally; 

- participate as an effective team member; 
- assist in the fostering and provision of an ap-

propriate and safe environment for children, 
promoting good health and hygiene practices; 

- assist in ensuring appropriate activities and 
outings are included in programmes. 

(2) Supervisor Playleader 
(a) Definition: An employee at this level shall be an 

employee working in contact with children, respon
sible for the effective supervision of the Centre and 
who is appointed as such. 

(b) Skill Descriptors: In addition to the skills of a 
Play leader an employee at this level shall demon
strate the following skills: 

(i) an ability to maintain all administrative serv
ices in an out of School and vacation care set
ting; 

(ii) the knowledge and ability to oversee program
ming and ensure programmes accord with the 
centre policy; 

(iii) the ability to co-ordinate a range of recrea
tional and leisure activities; 

(iv) the ability to effectively supervise Playleaders. 
(c) Responsibilities of a Supervisor shall include, but 

not be limited to, the following: 
- the responsibilities of a Play leader; 
--.:. the order and purchase of materials and equip-

ment; 

responding to correspondence as required; 
assisting in the maintenance of appropriate 
personnel files; 
in conjunction with the employer, to develop 
and implement policy and procedures on 
health and safety, hygiene, administering of 
medication and maintenance of records; 
in conjunction with the employer/co-ordinator 
encourage parent involvement and ensure par
ents are aware ofthe philosophy and policies 
of the service; 

- assist the management body to prepare adver
tising and publicity material; 

- prepare and maintain staff rosters; 
- pay accounts and administer payroll as re-

quired; 
provide ongoing support and supervision of 
staff and identify staff training needs; 
induct new staff and provide on the job train
ing; 

- supervise and support volunteers and work 
experience students in the centre; 

- assist the management committee in staff se
lection as required; 

- assist in the development of an effective staff 
team; 

- evaluate programme and routines and modify 
accordingly; 

- apply knowledge of child development and 
designing programmes; 

- plan appropriate programmes for before, af
ter school and vacation care; 

- develop and implement programme goals in 
accordance with service philosophy; 

- develop and implement appropriate routines; 
- evaluate programme and routines and modify 

accordingly. 
(3) Co-ordinator 

(a) Definition: 
(i) Co-ordinator Level One: shall be an employee 

who has overall responsibility for more than 
one out of school hours centre and who is ap
pointed as such. 

(ii) Co-ordinator Level Two: shall be an employee 
who has overall responsibility for a full time 
out of school hours service and who is ap
pointed as such. 

(b) In addition to the role ofthe supervisor responsibili
ties of a Co-ordinator Level One or Level Two may 
include the following: ' 

be responsible for the administration of out of 
school care and/or vacation care 
programme(s); 
select, train and appraise staff as required; 
in conjunction with the management body, 
develop, implement and promote the aims and 
policies of the service; 
maintain personnel records and be responsi
ble for the application of relevant industrial 
awards and legislation; 
keep accounts and handle clerical matters as 
required; 

- ensure the service meets all accountability re
quirements; 
liaise with associated organisations, agencies 
and government departments as required; 
to assist in the preparation offunding submis
sions in conjunction with the management 
body; 
assist in the preparation and monitoring ofthe 
budget in conjunction with the management 
body. 
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23.-FARES AND TRAVELLING ALLOWANCES 
(I) Where an employee is required during his usual work

ing hours, by his employer, to work outside his usual place of 
employment, the employer shall pay the employee any rea
sonable travelling expenses incurred except where an allow
ance is paid in accordance with subclause (2) of this clause. 

(2) (a) Where an employee is required and authorised to 
use his own motor vehicle in the course of his duties he shall 
be paid an allowance not less than that provided for in the 
schedules set out hereunder. Notwithstanding anything con
tained in this subclause the employer and the employee may 
make any other arrangement as to car allowance not less fa
vourable to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose ofthis clause shall commence on 
the first day of July and end on the thirtieth day of June next 
following. 

Schedule I-Motor Vehicle Allowances 

Area and Details Engine Displacement 
(in cubic centimetres) 

Rate Per Kilometre Over Over 1600cc 
2600cc 1600cc & Under 

-2600cc 
Metropolitan Area 49.4 43.5 37.9 
South West Land Division 50.5 44.6 38.9 
North of23.5° South 

Latitude 56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2-Motor Cycle Allowances 
Distance Travelled during a Rate 
Year on Official Business tlkm 

Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in the 
1600-26OOcc category. 

24.-SUPERANNUATION 

(1) Employer Contributions: 
(a) An employer shall contribute 3% of ordinary time 

earnings per eligible employee into Westscheme 
which complies with the guidelines established by 
the Occupational Superannuation Commission. 

(b) Employer contributions shall be paid on a monthly 
basis for each week of service that the eligible em
ployee completes with the employer. 

(c) No contributions shall be made for periods of un
paid leave, or unauthorised absences in excess of 
one week. 

(2) Definitions: 
"Approved Fund" shall mean a fund which has been estab

lished by and on behalf of the employer for the purposes of 
Occupational Superannuation and which complies with the 
Australian Government's Operational Standards for Occupa
tional Superannuation. 

"Ordinary time earnings" shall mean the salary, wage or other 
remuneration regularly received by the employee in respect 
of the time worked in ordinary hours and shall include shift 
work penalties, payments which are made for the purpose of 
District or Location Allowances or any other rate paid for all 
purposes of the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time earn
ings" shall not include any payment which is for vehicle al
lowances, fares or travelling time allowances (including 
payments made for travelling related to distant work), com
mission or bonus. 

"Eligible Employee" means a full-time, part-time or casual 
employee for whom 3% of ordinary time weekly earnings is 
greater than $3.00 in the case of part-time and casual employ
ees, and greater than $4.00 in the case offull-time employees, 
and provided also that the employee is employed for at least 
part ofthe time as a Term Play leader. 

(3) Qualifying Period: 

All employees shall serve a qualifying period of one calen
dar month's continuous service with the employer before be
coming entitled to the employer contributions mentioned in 
subclause (I) of this clause. Such employer contributions shall 
apply from the date of commencement. 

(4) Exemptions: 

(a) Employers of employee who are covered by a Su
perannuation Award or Agreement made pursuant 
to the Industrial Relations Act 1979 shall be ex
empted from the provisions of this clause. 

(b) An employer who provides superannuation under an 
Approved Company Fund to employees shaH, in re
spect of those employees, and by agreement with 
the Union, pay the contributions specified in para
graph (a)ofsubclause (2) of this clause to such Ap
proved Company Fund. 

(5) Operative Date: 

This clause shall operate from I st July, 1989. 

25.-AWARD MODERNISATION AND ENTERPRISE 
CONSULTATION 

(i) The parties to this award are committed to co-operating 
positively to increase the efficiency and productivity of the 
industry, and to enhance the career opportunities and job se
curity of employees in the industry. 

(2) At each centre or service a consultative mechanism may 
be established by the employer, or where requested by the 
employees or their union, shall be established. The consulta
tive mechanism and procedure shall be appropriate to the size, 
structure and needs of the particular centre or service. 

(3) Where a consultative mechanism is established, it shall 
be free to address any matters which are consistent with the 
objectives as outlined in subclause (I) of this clause. 

(4) Discussions that take place within the framework of the 
consultative mechanism will have regard to the following re
quirements: 

(a) the changes sought shall not affect provisions re
flecting state standards; 

(b) the majority of employees affected by any proposed 
change at the centre or service must be informed of 
the proposed change, and the majority of such em
ployees, must genuinely agree with the proposal; 

(c) any proposed agreement shall not, in the context of 
a total package, provide for a set of conditions of a 
lesser standard than that provided by the award, and 
no employee shall have a lesser income as a result of 
the conditions proposed in the agreement; 

(d) when discussions affect wages and/or conditions of 
employment. the union must be invited to partici
pate; 

(e) the parties to the award, shall not unreasonably op
pose any proposed agreement which results from the 
consultative process outlined in this clause; 

(f) any agreement proposed pursuant to this clause re
lating to an award matter, shall be subject to ratifica
tion by the Western Australian Industrial Relations 
Commission and, if it is approved, such agreement 
shall then operate as a schedule to this award and 
take precedence over any provision of this award to 
the extent of any inconsistency; 

(g) if agreement to any proposal arising out of the con
sultative process outlined in this clause cannot be 
reached, then the matter may be referred to the West
ern Australian Industrial Relations Commission for 
determination. 

SCHEDULE A-PARTIES TO THE AWARD 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of Aus
tralia, W.A. Branch. 
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SCHEDULE B-RESPONDENTS 
Communicare, 

177 Hillview Terrace, South Bentley WA 6102 
Shire of Wanneroo, 

Post Office Box 21, Wanneroo WA 6065 
Save the Children Fund, 

Post Office Box 160, Subiaco WA 6008 
City of Stirling, 

96 Hertha Road, Stirling WA 6021 
City of Fremantle, 

Post Office Box 807, Fremantle WA 6160 
Mt. Hawthorn Primary School, 

Matlock Street, Mt. Hawthorn WA 6016 
City of Cock burn, 

Post Office Box21,Hamilton HiII WA 6163 
Bernice Hargraves, 

178 Third Avenue, Kelmscott WA 6111 
Coolbinia Primary School, 

21 Warralong Crescent, Coolbinia WA 6107 
Gibbs Street Primary School, 

Gibbs Street, Canning WA 6107 
Subiaco Children's Centre. 

18 McCallum Avenue, Daglish WA 6008 
City of Nedlands, 

. Stirling Highway, Nedlands WA 6009 
Out of School Child Care Association, 

Mimosa Avenue, Graylands WA 6010 

Dated at Perth this 7th day of February, 1985. 

Commissioner. 

CHILDREN'S SERVICES CONSENT A WARD 
No. A 1 of 1985. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 7th day of March, 1995. 
J.CARRIGG, 

Registrar. 

Children's Services Consent Award 

Award No. A 1 of 1985 
I.-TITLE 

This award shall be known as the Children~s Services 
Consent Award 1984 and shall replace the Child Care Centres 
(Aides) Award No. A2 of 1983, the Child Care Centres 
(Pre-School Teachers) Award No. A3 of 1983 and the Child 
Care Centres (Child Care Workers) Award No. A4 of 1983 
insofar as those awards relate to the respondents to this award. 

IA.-8TATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Award/Industrial Agreement that 

any variation to its terms on or from the 30th day of December 
1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
I. Title 

I A. Statement of Principles December 1994 
2. Arrangement 

2A. State Wage Principles-June 1991 
3. Area 
4. Scope 
5. Term 
6. Definitions 

7. Contract of Service 
8. Hours of Work 
9. Overtime 

10. Public Holidays 
11. Annual Leave 
12. Absence Through Sickness 
13. Long Service Leave 
14. Maternity Leave 
15. Paternity Leave 
16. Special Leave 
17. Redundancy' 
18. Casual and Part-Time Employees 
19. Special Provisions 
20. Time and Wages Record 
21. Payment of Wages 
22. Wages 

22A. Process of Transition for Directors 
23. Liberty to Apply 
24. Superannuation 
25. Fares and Travelling Allowances 
26. Award Modernisation and Enterprise Consultation 
27. Classification Definitions and Skill Descriptors 

Schedule A-Parties to the Award 
Schedule B-Respondents 

2A.-8TATE WAGE PRINCIPLES-JUNE 1991 
It is a term of this Award that the Union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application No. 704 of 1991 not to pursue 
any extra claims, award or overaward, except when consistent 
with the State Wage Principles. 

3.-AREA 
This award shall have effect over the premises controlled 

and operated by the Committees of Management of the 
following Child Care Centres: The Victoria Park Community 
Child Care Centre; The Coolbellup Day Care Centre and The 
Duncraig Day Care Centre. 

4.-8COPE 
This award shall apply to the classifications described in 

Clause 22.-Wages ofthis award employed by the respondents 
in Child Care Centres. 

5.-TERM 
The term of this award shall be for a period of three years 

from I February 1985. 

6.-DEFINITIONS 
"Casual Employee" shall mean a child care worker who 

is regularly employed for less than four weeks. 
"Part-Time Employee" shall mean a child care worker 

who is regularly employed for less than 37.5 hours per 
week. 

"Committee" shall mean the Management Committee. 
"Union" shall mean The Federated Miscellaneous 

Workers' Union of Australia, Hospital, Service & Mis
cellaneous, W.A. Branch 

7.-CONTRACT OF SERVICE 
( I ) The contract of service may be terminated by either party 

by giving of two weeks' notice in writing on any day to the 
other party, or by the forfeiture or payment as the case may be 
of two weeks' pay in lieu of such notice. Provided that this 
shall not affect the right of the employer to dismiss an employee 
without notice for misconduct in which case wages shall be 
paid up to the time of dismissal. 

(2) (a) If an employee's work falls to an unsatisfactory level, 
the Committee shall notify the employee in writing, 
detailing complaints or areas of unsatisfactory per
formance, and explaining that the employee has four 
weeks to reach a satisfactory level. 

(b) The employee has the right to appeal against allega
tions of unsatisfactory work and shall have full speak
ing rights or Union representation at a specially 
convened Committee meeting and may make writ
ten representation to the Committee which will be 
circulated to all Committee Members. 

(c) Ifat the end of the four-week period work remains 
unsatisfactory. an assessment panel consisting of a 
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professional member of the Management Commit
tee, a Union representative and an independent per
son whose appointment shall be mutually agreed to 
by the staff member and the Committee shall make 
recommendations to the Management Committee, 
which shall act upon the recommendations of the 
assessment panel. At this stage, notice of dismissal 
may be given. 

(3) The employment period, if limited, shall be clearly stated 
in the employee's contract (e.g. limited contracts may be 
applied to staff on projects where continued funding is not 
guaranteed). 

(4) All new staff should be given a copy of the 'Conditions 
of Employment' and a Duty Statement on commencement. 
After successful completion of a 12-week trial period of 
employment, staff shall sign a work contract which will include 
agreement to these conditions. 

(5) An employer may direct an employee to carry out such 
duties as are within the limits of the employees' skill, 
competence and training consistent with the classification 
structure of the award provided that such duties are not 
designed to promote de-skilling. 

8.-HOURS OF WORK 
(I) The spread of hours shall be 7.00 a.m. to 6.00 p.m. 
(2) Subject to subclause (4) of this clause, 37.5 hours shall 

constitute a week's work. Not more than 7.5 hours shall be 
worked on any day without the payment of overtime. Such 
7.5 hours shall be worked in an unbroken shift. 

(3) The lunch break for full-time contact staff should be one 
hour, and on occasions when staff meetings or other 
exceptional circumstances intrude into the lunch break, contact 
staff members should have at least 30 minutes of uninterrupted 
break. Part-time staff, pro-rata. 

(4) Where by agreement between the employer and the 
employee, the hours of work are arranged to allow an employee 
to regularly accumulate time off without loss of wages, the 
daily hours may be extended without payment of overtime to 
the extent of the agreed accumulation. 

9.-OVERTIME 
For all work performed on Monday to Friday beyond the 

ordinary hours or outside the spread of hours as prescribed in 
subclause (I) of Clause 8.-Hours of Work, payment shall be 
made at the rate of time and one-half for the first two hours 
and double time thereafter. 

Work performed on a Saturday or Sunday shall be paid at 
the rate of double time. 

IO.-PUBLIC HOLIDAYS 
(I) The following days or the days observed in lieu thereof 

shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay, namely, New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labor Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu ofthe days 
named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (I) 
hereof except Anzac Day, fall on a Saturday or Sun
day the holiday shall be observed on the next suc
ceeding Monday, and when Boxing Day falls on a 
Sunday or a Monday, the holiday shall be observed 
on the next succeeding Tuesday. 

(b) (i) Except in the case of part-time employees, 
when any of the days observed as a holiday in 
this clause fall during a period of annual leave 
the holiday or holidays shall be observed on 
the next succeeding work day or days, as the 
case may be, after completion of that annual 
leave. 

(ii) Where any of the days observed as a holiday 
in this clause fall during a part-time employ
ee's period of annual leave and that day is a 
day the part-time employee would normally 
have worked, the employee shall be paid for 
the time as if it had been worked at ordinary 
rates of pay in lieu ofthe holiday. 

(3) Any employee who is required to work on the day 
observed as a holiday as prescribed in this clause shall be paid 
for the time worked at the rate of double time and one-half or, 
if the employer agrees, be paid for the time worked at the rate 
of time and one-half and in addition, be allowed to observe 
the holiday on a day mutually acceptable to the employer and 
the employee. 

(4) When an employee is absent on leave without pay, sick 
leave without payor workers' compensation, any day observed 
as a holiday on a day falling during such absence shall not be 
treated as a paid holiday. Where the employee is on duty or 
available on the whole of the working day immediately 
preceding a holiday, or resumes duty or is available on the 
whole of the working day immediately following a day 
observed as a holiday prescribed by this clause, the employee 
shall be entitled to be paid for such holiday. 

(5) This clause shall not apply to casual employees. 

It.-ANNUAL LEAVE 

(1) (a) After each period of 12 months' continuous service 
with hislher employer, each employee shall be enti
tled to four consecutive weeks' leave. 

(b) All contact employees are entitled, in addition to the 
above, to one week's leave on two separate occa
sions during the year, the first occasion being after 
four months' continuous employment in the quali
fying period, which shall be taken at regular inter
vals throughout the year by agreement between the 
Administrator/Co-Ordinator and the employee. 

Where possible, leave shall be set by April each year. 

(2) (a) The employee shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate 
of wage the employee has received for the greatest 
proportion of the calendar month prior to taking the 
leave. 

(b) In addition, a holiday loading of 17.5 percent on four 
weeks' holidays shall be allowed to the employee in 
each year. 

(3) An employee may, with the approval of the employer, be 
allowed to take the annual leave prescribed by this clause before 
the completion of 12 months' continuous service as prescribed 
in subclause (I) of this clause. 

(4) Subject as hereinafter provided: 

(a) If after one month's continuous service in any quali
fying 12 monthly period an employee lawfully ter
minates hislher service or hislher employment is 
terminated by the employer through no fault of the 
employee, the employee shall be paid 3.08 hours' 
pay in respect of each completed week of continu
ous service in that qualifying period. 

(b) If the services of an employee are terminated and 
the employee has taken a period ofleave in accord
ance with subclause (3) of this clause and if the pe
riod of leave so taken exceeds that which would 
become due pursuant to paragraph (a) of this 
subclause, the employee shall be liable to pay the 
amount representing the difference between the 
amount received by the employee for the period of 
leave taken in accordance with subclause (3) of this 
clause and the amount which would have accrued in 
accordance with paragraph (a) ofthis subclause. The 
employer may deduct this amount from the moneys 
due to the employee by reason of the other provi
sions of this award at the time of the termination. 

(c) In addition to any payment to which the employee 
may be entitled under paragraph (a) ofthis subclause 
an employee whose employment terminates after hel 
she completed a 12-monthly qualifying period and 
who has not been allowed the leave prescribed un
der this award in respect of that qualifying period, 
shall be given payment as prescribed in subclause 
(2) of this clause, in lieu of that leave unless the 
employee has been justifiably dismissed for miscon
duct and the misconduct for which the employee has 
been dismissed occurred prior to the completion of 
that qualifying period. 
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(5) When computing the annual leave due under this clause, 
no deduction shall be made from such leave in respect of the 
period an employee is on annual leave, long service leave, 
observing a public holiday prescribed in this award, absent 
through sickness with or without pay except for that portion 
of an absence that exceeds three months or absence on workers' 
compensation except for that portion of an absence on that 
exceeds six months in anyone year. 

(6) The weekly wage for the purpose of part-time employees 
shall be computed by dividing the total hours worked by the 
number of weeks worked times the hourly rate of wage. 

(7) The provisions of this clause shall not apply to casual 
ernployee~. 

12.-ABSENCE THROUGH SICKNESS 
(I) (a) An employee who is unable to attend or remain at 

her place of employment during the ordinary hours 
of work by reason of personal ill health or injury 
shall be entitled to payment during such absence in 
accordance with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of I1 
6th of a week for each completed month of service 
with the employer. 

(c) Ifin the first or successive years of service with the 
employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
her entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, ifbefore the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions ofthe entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time 
of the absence. Provided that an employee shall not be entitled 
to claim payment for any period exceeding 10 weeks in any 
one year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable advise 
the employer of her inability to attend for work, the nature of 
her illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 hours 
of the commencement of the absence. 

(4) The provisions of this clause do not apply to an employee 
who fails to produce a certificate from a medical practitioner 
dated at the time ofthe ilness or who fails to supply such other 
proof of the illness or injury as the employer may require 
provided that the employee shall not be required to produce a 
certificate from a medical practitioner with respect to absences 
of two days or less unless after two such absences in any year 
of service the employer requests in writing that the next and 
subsequent absences in that year, if any, shall be accompanied 
by such certificate. 

(5) (a) Subject to the provisions of this sUbclause, the pro
visions of this clause apply to an employee who suf
fers personal ill health or injury during the time when 
she is absent on annual leave and an employee may 
apply for and the employer shall grant paid sick leave 
in place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to her place of residence or 
a hospital as a result of her personal ill health or 
injury for a period of seven consecutive days or more 
and she produces a certificate from a registered medi
cal practitioner that she was so confined. Provided 
that the provisions of this paragraph do not relieve 
the employee ofthe obligation to advise the employer 
in accordance with subclause (3) of this clause if 
she is unable to attend for work on the working day 
next following her annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which 

the employee was entitled at the time she proceeded 
on annual leave and shall not be made with respect 
to fractions of a day. 

(d) Where paid sick leave has been granted by the em
ployer in accordance with paragraphs (a), (b) and 
(c) ofthis subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing agreement, 
shall be added to the employee's next period of an
nual leave or, if termination occurs before then, be 
paid for in accordance with the provisions of Clause 
I I.-Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is sub
sequently taken provided that the annual leave load
ing prescribed in Clause I I.-Annual Leave shall 
be deemed to have been paid with respect to the re
placed annual leave. 

(6) Where a business has been transmitted from one employer 
to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of Clause 2 of 
the Long Service Leave. provisions published in volume 64 of 
the Western Australian Industrial Gazette at pages I to 4, the 
paid sick leave standing to the credit of the employee at the 
date of transmission from service with the transmittor shall 
stand to the credit of the employee at the commencement of 
service with the transmittee and may be claimed in accordance 
with the provisions of this clause .. 

(7) The provisions ofthis c1au~e with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers' Compensation & Assistance Act, 1981 or to 
employees whose injury or illness is the result of the 
employee's own misconduct. . 

(8) The provisions of this clause do not apply to casual 
employees. 

13.-LONG SERVICE LEAVE 
The Long Service Leave provisions set out in Volume 64 of 

the Western Australian Industrial Gazette at pages 1-4 except 
for Clause 3, shall be applied to employees employed under 
the terms. ofthis award. The following shall be substituted for 
Clause 3.-Period of Leave. 

3.-Period of Leave: 
(I) The leave to which an employee shall be entitled or 

deemed to be entitled shall be as provided in this subclause. 
(2) Where an employee has completed at least ten years' 

service the amount of leave shall be--
(a) in respect of ten years' service so completed 13 

weeks'leave; 
(b) in respect of each ten years' service so completed 

after.suchtenyears-c-:-13 weeks' leave; 
(c) on the termination ofthe employee's employment

(i) by his death; or . 
(ii) in any circumstances, otherwise than by his 
. . !!mployer for serious misconduct; 

in respect of the number of year's service with the 
employer completed since he last became entitled to 
an amount of long service leave a proportionate 
amount on the basis of 13 weeks for ten years' serv
ice. 

(3) Where an employee has completed at least seven years' 
service but less than ten years' service since its commencement 
and his employment is terminated: 

(a) by his death; or 
(b) in any circumstances, otherwise than by his employer 

for serious misconduct; 
the amount of leave shall be such proportion of 13 weeks' 
leave as the number of completed years of service bears to ten 
years. . 

(4) In the cases to which paragraphs (2)(c) and (3) of this 
subclause apply the employee shall be deemed to have been 
entitled to and to have commenced leave immediately prior to 
such termination. 
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3A. Portability: 
An employee who commences employment at a Centre 

covered by this award and who was within one month prior to 
such employment, employed by a Centre also covered by this 
award, shall be deemed to have continuous service with the 
new employer including all prior service with the former 
employer. The former employer shall pay to the new employer 
upon such employment, an amount equal to the pro-rata long 
service leave credit of the employee. 

14.-MATERNITY LEAVE 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, be 
entitled to maternity leave provided that she has had not less 
than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
offrom 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi
ately before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach ofthis order as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of sUbclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be right of the employee to resume 
work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the employee to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of an employee not then on 
matemity leave terminates after 28 weeks other than 
by the birth of a living child thel}-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
ofa period ofleave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there are 
other positions available. for which the employee is 
qualified and the duties of which she is capable of 
performing. she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 52 
weeks. 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on Employment 

Notwithstanding any award, or other provision to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment 

(a) An employee on maternity leave may terminate her 
employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave. but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 
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(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro
ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), to the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
'able for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11 ) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in 
order to replace an employee exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion or 
transfer and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months 
qualifying period. 

15.-PATERNITY LEAVE 
One week's leave without pay shall be granted to a male 

employee following the birth of his child. 

16.-SPECIAL LEAVE 
(I) An employee may apply to the Administrator/ 

Co-Ordinator in the first instance or to the Committee of 
Management for short leave without loss of wages for 
professional or personal reasons. 

(2) (a) An employee may apply to the Committee for a lim
ited period of leave without pay in special circum
stances, providing relief is available. Any period 
over one month must be arranged three months in 
advance. 

(b) An employee may apply to the Committee for a 
longer study leave of up to 12 months. Where pos
sible application for this leave shall be made three 
months in advance. 
Leave without pay may be taken for child-rearing 
purposes. 

(c) An employee may apply to the Administrator/ 
Co-Ordinator for leave to attend the equivalent of at 
least three days of approved in-service training in 
any year. 

17.-REDUNDANCY 
Where any termination of employment or change in working 

conditions arising from redundancy is expected, the employee 
shall be given six weeks' notice. 

18.-CASUAL AND PART-TIME EMPLOYEES 
(I) Casual employees shall be paid 20 percent in addition to 

the rates prescribed in Clause 22.-Wages of this award, in 
lieu of the provisions of Clauses IO.-Public Holidays, 11.
Annual Leave, and 12.-Absence Through Sickness of this 
award. 

(2) A part-time employee who is employed to regularly work 
less than 20 hours per week may, with the consent of the 
employer, elect to be paid as a 'casual'. 

(3) Casual and part-time employees shall be paid not less 
than 3/37 Il2ths of the weekly wage per day. 

19.-SPECIAL PROVISIONS 
(I) Preparation and Reading Time: Recognising the work 

involved in preparing programmes, the need for non-contact 
time to plan for the care of children, and the need for all child 
care staff to keep abreast of current trends in child care: 

(a) all contact staffshall be allowed a regular period of 
contact free time each week for preparation and read
ing. 

(b) The length ofthe contact free time will be two hours 
per week for all contact staff. 

. (2) Paid relief staff shall be provided during any absence of 
staff directly involved in child care. 

(3) The Administrator/Co-Ordinator or her Deputy and 
where applicable a parent representative shall be included on 
all Committees to appoint new staff. It is desirable that other 
staff shall also have representation on these Committees where 
relevant. (e.g. when employing staff on projects, or child care 
assistants). 

(4) Time in lieu shall be available to the Administrator/ 
Co-Ordinator in recognition of duties performed outside 
regular hours, and with recognition of the importance of all 
aspects of the Centre being accessible to visitors during regular 
hours~ This can also be applicable to other staff in certain 
circumstances at the discretion of the Administrator/ 
Co-Ordinator in the first instance or the Committee of 
Management, and should include the situation of staff members 
arranging to meet with parents outside of normal working hours 
to discuss a child's progress or the Centre's programmes. 

(5) Where an employee is required by the employer to obtain 
a first aid qualification, the employer shall be responsible for 
the costs incurred in the acquisition ofthat qualification. 

20.-TIME AND WAGES RECORD 
A record of the time worked and wages paid to each 

employee employed under this award shall be maintained by 
the employer and shall be available for inspection by an 
accredited representative of the Union upon the giving of 
reasonable notice to the employer. 

21.-PAYMENT OF WAGES 
(I) Wages shall be paid weekly or fortnightly at the option 

of the employer. Where an employee's service has been 
terminated in accordance with this award, payment of all wages 
due shall be madeat the time the employee ceases employment. 

(2) Each employee shall be given an itemised statement 
explaining the wage rate and allowances or adjustments: 

(a) on commencing employment 
(b) when there is a change in the wage rate 
(c) on termination of employment. 

(3) No deduction shall be made from an employee's wages 
without the written approval of the employee. 

22.-WAGES 
(I) (a) The minimum weekly rate of wage payable to per

sons employed pursuant to this award shall include 
the base rate and the Arbitrated Safety Net Adjust
ment (ASNA) of$8.00 per week operative from the 
beginning of the first pay period on or after 3 I Janu
ary 1994: 

Child Care Support 
Employee-Grade 
~Ieaner 
Child Care Support 
Employee-Grade 
One-Kitchen Hand 
Child Care Support 
Employee-Grade 
Two 
Child Care Support 
Employee-Grade 
Three 

(Step I) 
(Step 11) 
(Step Ill) 
(Step I) 
(Step 11) 
(Step Ill) 
Step 1 
Step 11 
(Step Ill) 
Step 1 
Step 11 
Step III 
Step IV 
Step V 

ColumnC 
$ 

(Per Week) 
372.60 
372.60 
372.60 
379.30 
379.30 
379.30 
383.50 
391.80 
391.80 
403.40 
442.90 
463.00 
482.30 
509.10 

ColumnD 
$ 

(Per Week) 
372.60 
372.60 
372.60 
379.30 
379.30 
379.30 
383.50 
391.80 
391.80 
403.40 
442.90 
463.00 
482.30 
509.10 
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Child Care Giver 

Qualified Child 
Care Giver 

Colwnn C Colwnn D 
$ $ 

(Per Week) (Per Week) 

Step I 372.60 372.60 
Step 11 382.00 382.00 
Step III 391.50 391.50 
Step IV 393.50 401.00 
Step lA 431.85 448.00 
Step IB 446.00 466.00 
Step 11 480.40 480.40 
Step III 494.60 494.60 
Step IV 509.10 509.10 
(Step V) 509.10 509.10 

(b) The rate payable to persons pursuant to the relevant 
classification in subclause (I) Column C of this 
clause shall be operative from the beginning ofthe 
first pay period on or after 10 May 1994. 

(c) The rate payable to persons pursuant to the relevant 
classification in subclause (I) Column D of this 
clause shall be operative from the beginning of the 
first pay period on or after 10 November 1994. 

(d) $ $ $ $ 
Assistant Director C D E F 
Grade One 
Step I 
Step 11 
Step III 
Step (IV) 
Step (V) 

461.85 
494.40 
507.05 
525.50 
532.00 

, Assistant Director 
Grade Two 
Step I 
Step 11 
Step III 
Step (IV) 
Step (V) 

465.60 
498.50 
511.80 
524.40 
534.30 

Assistant Director 
Grade Three 

480.20 
509.40 
519.50 
532.00 
532.00 

485.20 
515.25 
525.65 
531.70 
539.50 

498.55 
524.40 
532.00 
532.00 
532.00 

504.80 
532.00 
539.50 
539.50 
539.50 

516.90 
524.40 
532.00 
532.00 
532.00 

524.40 
532.00 
539.50 
539.50 
539.50 

Step I 469.40 490.25 511.20 532.00 
Step 11 499.50 519.50 539.50 539.50 
Step III 518.10 535.80 553.50 553.50 
Step (IV) 528.20 540.85 553.50 553.50 
Step (V) 546.30 553.50 553.50 553.50 

(e) The rate payable to persons pursuant to the relevant 
classification in subclause (I) Column C of this 
clause shall be operative from the beginning of the 
first pay period on or after to May 1994. 

(t) The rate payable to persons pursuant to the relevant 
classification in subclause (I) Column D of this 
clause shall be operative from the beginning of the 
first pay period on or after \0 November 1994. 

(g) The rate payable to persons pursuant to the relevant 
classification in subclause (I) Column E of this 
clause shall be operative from the beginning of the 
first pay period on or after 10 May 1995. 

(h) The rate payable to persons pursuant to the relevant 
classification in subclause (I) Column F of this 
clause shall be operative from the beginning of the 
first pay period on or after \0 November 1995. 

(2) (a) Except as provided hereunder, in paragraphs (b) and 
(d) of this subclause progression from step to step 
for Child Care Support Employees Grade One, Two 
and Three, Child Care Giver, Qualified Child Care 
Giver, Assistant Director Grade One, Assistant Di
rector Grade Two, Assis~nt Director Grade Three 
and Pre-School Teacher will be contingent upon: 

(i) 12 months' service at each step; and 
(ii) satisfactory performance at each step. 

(b) An employee employed as a Child Care Giver on 
completion of an introductory child care course shall 
immediately progress by on~ additional step beyond 
that previously determined in accordance with para
graph (a) of this subclause. Additional steps shall 
be determined in accordance with paragraph (a) of 
this subclause. 

(c) An employee under the age of21 years who is em
ployed as a child care giver shall be paid a percent
age oftherate applicable to an adult employee, taking 
.into account the provisions for progression speci-

fied in paragraphs (a) and (b) of this subclause. The 
percentages ofthe adult rate shall be: 

% of adult rate 
At or under 16 years of age 50 
At 17 years of age 60 
At 18 years of age 75 
At 19 years of age 85 
At 20 years of age 95 
Thereafter the adult rate 

(d) An employee at Step lA Qualified Child Care Giver 
shall be a person with no previous experience in the 
industry. At the completion of twelve months satis
factory performance that person shall be paid the Step 
11 rate.· 

(e) An employee at Step IB Qualified Child Care Giver 
shall be a person with previous experience in the 
industry. At the completion of twelve months satis
factory performance that person shall be paid the Step 
11 rate. 

(t) A person who is appointed Assistant Director Grade 
One, Assistant Director Grade Two or Assistant Di
rector Grade Three will be appointed in accordance 
with the relevant grades outlined in subclause (4) of 
Clause 27.-Classification Definitions and Skill 
Descriptors of this award, provided that an employer 
may appoint an Assistant Director to a higher grade. 

(g) Where an employee is appointed to act as the Direc
tor of a Centre for more than four days. they shall be 
paid for the whole of that period as Director accord
ing to their level of qualification. 

(3) Pre-School Teachers: 
The minimum weekly rates of salary payable to Pre-School 

Teachers engaged in the undermentioned classifications shall 
include the base rate and the Arbitrated Safety Net Adjustment 
(ASNA) of $8.00 per week operative from the beginning of 
the first pay period on or after 31 January. 1994: 

(a) Salary Level $ (per annum) $ (per week) 
Step I 25.019 479.60 
Step II 26,558 509.10 
Step III 27,993 536.60 
Step IV 29.219 560.10 
Step V 30,450 583.70 
Step VI 31,989 613.20 
Step VII 33,678 645.60 
Step VIII 35,061 672.10 
Step IX 36,293 695.70 
Step X 37,832 725.20 
Step XI 39,365 754.60 

(b) Three year trained teacher holding a Diploma of 
Teaching, or equivalent, or a teacher holding a Uni
versity Degree (other than a Bachelor of Education): 

Enter Step I 
Exit Step VII 

(c) Teacher holding: 
(i) University degree and Diploma of Education; 

or 
(ii) University degree and Teacher's Certificate; 

or 
(iii) Bachelor of Education degree 

Enter Step III 
Exit Step XI 

(d) Teacher holding the qualifications outlined in (c) 
above plus a second degree or higher degree such as 
a graduate diploma or a degree at honours I,evel: 
Enter Step IV 
Exit Step XI 

(e) To transfer Pre-school Teachers from the rates ap
plying prior to the 10 May, 1993 to the new struc
ture and rates applying after the beginning of the 
first pay period on or after the 10 May, 1993 the 
following process shall occur: 

(i) Those weekly rates applicable immediately 
prior to the beginning of the first pay period 
on or after 10th May, 1993 wi\l be increased 
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to the next highest rate of pay on the new struc
ture as contained in subclause (3), paragraph 
(a) ofthis clause. 

(ii) Where the increase resulting from transfer is 
less than $15.00 per week that increase will 
be paid operative from the beginning of the 
first pay period on or after the 10th May, 1993. 

(jii) Where the increase is between $15.00 per 
week and $30.00 per week the amount will be 
split into two equal parts, the first increase 
operative from the beginning of the first pay 
period on or after 10 May, 1993 and the sec
ond increase operative from the beginning of 
the first pay period on or after 10 November, 
1993. 

(iv) Where the increase resulting from transfer is 
in excess of$30.00 per week then that amount 
will be split into three equal increases, the first 
increase operative from the beginning of the 
first pay period on or after the 10th May, 1993, 
the second increase operative on or after the 
10th November 1993. the third increase op
erative from the beginning of the first pay pe
riod on or after the lOth May, 1994. 

(4) Director: The definitions and gradings of this 
classification are contained in Clause 27.--Classification 
Definitions and Skill Descriptors ofthis award. 

(a) The minimum weekly rate of wage payable to per
son employed pursuant to the classification of Di
rector shall include the base rate and the Arbitrated 
Safety Net Adjustment (ASNA) of $8.00 per week 
operative from the beginning of the first pay period 
on or after 31 January, 1994: 

Step I 
Step 11 
Step III 
Step IV 
Step V 
Step VI 
Step VII 
Step VIII 
Step IX 

$ (per week) 
553.50 
581.50 
604.10 
634.60 
666.00 
693.50 
708.30 
746.60 
775.00 

(b) To transfer a Director from those rates and the struc
ture applying prior to the beginning of the first pay 
period on or after 10 May, 1993 to the new rates and 
structure, a two stage transition period shall operate 
in accordance with Schedule C-First Stage Transi
tional Arrangements for Directors and Clause 22A.
Process of Transition for Directors of this award to 
operate from the first pay period to commence on or 
after 10 May, 1993 until the target rate is reached in 
respect ofthe relevant step on the classification struc
ture. 

(c) A Director will be graded in accordance with para
graphs (d) and (e) of this subclause. 

(d) Within the grades of Director the following catego
ries of progression shall apply: 

(i) Director Grade One (as defined in Clause 27 
of this award): 

- a Director with two year or three year 
training, (as defined in paragraph (f) of 
this subclause): 

Enter Step I 

Exit Step IV 

- a Director with four year training (as 
defined in paragraph (f) of this 
subclause): 

Enter Step III 

Exit Step VI 

(ii) Director Grade Two (as defined in Clause 27 
of this award): 

• a Director with two year or three year 
training, (as defined in paragraph (f) of 
this subclause): 

Enter Step III 
Exit Step VI 

• a Director with four year training (as 
defined in paragraph (f) of this 
subclause ): 

Enter Step V 
Exit Step VIII 

(iii) Director Grade Three (as defined in Clause 
27 of this award): 

- a Director with two year or three year 
training, (as defined in paragraph (f) of 
this subclause): 

Enter Step V 
Exit Step VIII 

- a Director with four year training (as 
defined in paragraph (f) of this 
subclause): 
Enter Step VII 
Exit Step IX 

(e) In addition to the grading, level of training and ex
perience relevant to determining the appropriate rate 
of pay for a Director an employer may advance a 
Director beyond the steps/increments provided for, 
taking into account such factors as: 

(i) number of sites supervised, size of centre(s) 
including number of places centre(s) licensed 
to cover and/or total number of children taken 
into care; and/or 

(ii) hours of operation of the centre; and/or 
(iii) other factors relevant to the exercise of in

creased skills and responsibilities by the Di
rector. 

(f) "Two year, three year and four year trained" refers 
to a tertiary or post secondary qualification which is 
relevant to the position of Director. Where there is a 
dispute as to whether a qualification is relevant to 
the position of Director it shall be determined by the 
Western Australian Industrial Relations Commission. 

(g) Except as provided hereunder, in paragraphs (b) and 
(e) of this subclause progression from step to step 
for Director will be contingent upon: 

(i) 12 months' service at each step; and 

(ii) satisfactory performance at each step. 

(5) On ceasing employment with an employer, the employee 
shall be given a written statement of their current Level or 
Grade and Step if appropriate and the date of commencement 
at that Level or Grade and Step to be passed on to the next 
employer. 

(6) It is a condition that no employee shall suffer a reduction 
in wages by reasons of the coming into operation of any order 
of the Western Australian Industrial Relations Commission in 
the implementation ofthe minimum rates adjustments. 

22A.-PROCESS OF TRANSITION FOR DIRECTORS 
(I) Transfer of Directors from the rates applying immediately 

prior to 10 May, 1993 to the new structure shall occur in two 
stages: 

(a) the first stage shall involve transfer to the new struc
ture and rates applying to that structure in accord
ance with Schedule C-First Stage Transitional 
Arrangements for Directors, ofthis award; 

(b) the second stage shall involve transfer from those 
rates applying in paragraph (a) herein to the rate 
appropriate to the grading, training and years of ex
perience of the employee set out in Clause 22.
Wages ofthis award. 
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(2) The objective ofthis two stage transition/implementation 
period is: 

(a) to enable all parties to the award to familiarise them
selves with the new Director classification and defi
nition structure; 

(b) for each centre to apply (subject to the transitional 
arrangements set out in the schedule attached to this 
award and this clause) the new Director classifica
tion and definition structure set out in subclause (4) 
of Clause 22.-Wages ofthis award. 

(3) The process of transition for the Director onto the new 
structure is as follows: 

First Stage 
(a) Employees will transfer to the new classification 

structure for Directors, without loss of pay, in ac
cordance with Schedule C-First Stage Transitional 
Arrangements for Directors and the operative dates 
contained within that schedule. 

Second Stage 
(b) As soon as is practicable following the beginning of 

the first pay period on or after 10 May, 1993 the 
employer shall determine in consultation with the 
Director: 

(i) the grading relevant to the position of Direc
tor as defined in subclause (7) of Clause 27.
Classification Definitions and Skill 
Descriptors of this award; 

(ii) the training relevant to subclause (4) of Clause 
22.-Wages of this award; 

(iii) the number of years of experience the Direc
tor has had, relevant to determining a target 
rate on the new structure; and 

(iv) other factors considered relevant to the rate 
of pay for a Director in accordance with para
graph (e), subclause (4) of Clause 22.-Wages 
of this award. 

(c) From the determination made under paragraph (b) 
of this clause the employer shall determine, in con
sultation with the Director: 

(i) the target rate of wage on the new structure 
relevant to the Director's skill, responsibility, 
training and grading (as defined); 

(ii) where the target rate of wage is in excess of 
the rate applying immediately after the begin
ning ofthe first pay period on or after 10 May, 
1993 a schedule of implementation rates to 
reach the target rate shall be developed. 

(d) The schedule of implementation rates referred to in 
paragraph (c)(ii) shall include: 

(i) increases in rates provided for in Schedule C
First Stage Transitional Arrangements for Di
rectors; 

(ii) prospective consideration of service under
taken within the implementation period; 

(iii) increase in rates of wage in addition to para
graphs (i) and(ii) herein. 

(4) Where a Director considers the determination by hislher 
employer, made in accordance with paragraphs (3)(b) and (c) 
of this clause requires review, that matter may be referred to 
an Industry Panel of Review made up of industry 
representatives in accordance with subclause (5) of this clause. 

(5) The structure and procedure for the Industry Panel of 
Review shall be determined in consultation between employer 
representatives and the union as soon as practicable after the 
10th May, 1993 and advised to all centres respondent to the 
award. 

(6) Where the Panel of Review is unable to resolve the 
question in dispute the matter may be referred to the Western 
Australian Industrial Relations Commission for consideration. 

23.-LIBERTY TO APPLY 
Liberty to apply is reserved to the parties to this award to 

apply to amend this award in respect of Hours, Annual Leave, 
progression of part-time employees, progression of Child Care 
Support Employees, wage relativities associated with Assistant 

Directors and Directors beyond Step IX and rates associated 
with junior employees. 

24.-SUPERANNUATION 
(I) In this clause: 

"The Fund" means Westscheme; 
"Ordinary time earnings" means the salary, wages or 

other remUneration periodically received by the employee 
in respect of the time worked in ordinary hours and shall 
include shift work penalties in the case of the employee 
being a shift worker, payments which are made for the 
purpose of District or Location Allowances or any other 
rate paid for all purposes of the award to which the em
ployee is entitled for ordinary hours of work PROVIDED 
IHAI "ordinary time earnings" shall not include any 
payment which is of a similar nature to or is paid for the 
same reasons as, or is paid in lieu of payments for over
time, disability payments, vehicle allowances, fares or 
travelling time allowances (including payments made for 
travelling related to distant work), commission or bonus; 

"Eligible employee" means a full-time, part-time or 
casual employee for whom 3% of ordinary time earnings 
is greater than $3.00 in the case of part-time and casual 
employees, and greater than $4.00 in the case of full-time 
employees. 

(2) The employer shall make monthly superannuation 
contributions to the Fund for and on behalf of eligible 
employees, and such contributions shall be not less than 3% 
ofthe employee's ordinary time earnings. 

25.-FARES AND TRAVELLING ALLOWANCES 
(I) Where an employee is required during their usual working 

hours, by their employer, to work outside their usual place of 
employment, the employer shall pay the employee any 
reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this 
clause. 

(2)(a) Where an employee is required and authorised to 
use their own motor vehicle in the course of their 
duties they shall be paid an allowance not less than 
that provided for in the schedules set out hereunder. 
Notwithstanding anything contained in this subclause 
the employer and the employee may make any other 
arrangement as to car allowance not less favourable 
to the employee. 

(b) Where an employee in the course of a journey trav
els through two or more of the separate areas, pay
ment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the sepa
rate areas traversed. 

(c) A year for the purpose of this clause shall commence 
on the I st day of July and end on the 30th day of 
June next following. 

Rates of hire for use of employees' own vehicle on 
employer's business. 

Schedule I-Motor Vehicle Allowances 
Engine Displacement 

(in Cubic Centimetres) 

Area and Details 

Metropolitan Area 
South West Land 

Division: 
North of 23.5· 

South Latitude: 
Rest of State: 

Over Over 1600cc 
2600cc l600cc & under 

- 2600cc 
Rate per kilomette 

45.2 

45.5 

39.3 34.1 

40.0 

50.9 44.7 
47.9 41.7 

34.7 

38.9 
36.3 

Schedule 2-Motor Cycles 
Rate 
cJkm 

Rate per kilomette 15.6 

Motor vehicles with rolary engines are to be included in the 1600-26OOcc 
category. 

(3) The allowances prescribed in this clause shall be varied 
in accordance with any movement in the allowances in the 
Public Service Motor Vehicle Allowance Award, 1976. 
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26.-AWARD MODERNISATION AND ENTERPRISE 
CONSULTATION 

(I) The parties to this award are committed to co-operating 
positively to increase the efficiency and productivity of the 
industry, and to enhance the career opportunities and job 
security of employees in the industry. 

(2) At each centre or service a consultative mechanism may 
be established by the employer, or where requested by the 
employees or their union, shall be established. The consultative 
mechanism and procedure shall be appropriate to the size, 
structure and needs of the particular centre or service. 

(3) Where a consultative mechanism is established, it shall 
be free to address any matters which are consistent with the 
objectives as outlined in subclause (I) of this clause. 

(4) Discussions that take place within the framework of the 
consultative mechanism will have regard to the following 
requirements: 

(a) the changes sought shall not affect provisions re
flecting state standards; 

(b) the majority of employees affected by any proposed 
change at the centre or service must be informed of 
the proposed change, and the majority of such em
ployees, must genuinely agree with the proposal; 

(c) any proposed agreement shall not, in the context of 
a total package, provide for a set of conditions of a 
lesser standard than that provided by the award, and 
no employee shall have a lesser income as a result of 
the conditions proposed in the agreement; 

(d) when discussions affect wages and/or conditions of 
employment, the union must be invited to partici
pate; 

(e) the parties to the award, shall not unreasonably op
pose any proposed agreement which results from the 
consultative process outlined in this clause; 

(f) any agreement proposed pursuant to this clause, re
lating to an award matter, shall be subject to ratifica
tion by the Western Australian Industrial Relations 
Commission and, if it is approved, such agreement 
shall then operate as a schedule to this award and 
take precedence over any provision of this award to 
the extent of any inconsistency; 

(g) if agreement to any proposal arising out of the con
sultative process outlined in this clause cannot be 
reached, then the matter may be referred to the West
ern Australian Industrial Relations Commission for 
determ ination. 

27.-CLASSIFICATION DEFINITIONS AND SKILL 
DESCRIPTORS 

(I) Child Care Support Employee 
(a) Grade One 

Definition: An untrained ancillary employee em
ployed to clean or work as a kitchen hand. 
Skill Descriptors: Such an employee is: 

- Responsible for the quality of the employees 
own work subject to direct supervision; 

- Works under direct supervision either indi
vidually or in a team environment; 

- Exercises discretion within the level of the 
employee's skills in the performance of tasks. 

(b) Grade Two 
Definition: An untrained ancillary employee who is 
employed to undertake cooking or gardening duties. 
Skill Descriptors: Such an employee: 

- Works under routine supervision either indi
vidually or in a team environment; 

- Is responsible for assuring the quality of the 
employee's own work subject to routine su
pervision; 

- Is required to exercise discretion during the 
course of their own work. 

(c) Grade Three 
Definition: An employee who is employed to assist 
the Director with administration. • 

(2) Child Care Giver 
(a) Definition: An employee at this level shall be a child 

care giver working under routine supervision, en
gaged to assist in the supervision and care of chil
dren and generally to assist in the functioning of the 
centre. 

(b) Step I 
$ An employee with no prior industry experi-

ence. . 
'" Is able to perform routine duties requiring the 

exercise ofknowledge and skills at a primary 
level. 

Responsibilities of an employee at this step may in
clude the following: 

- Maintain a clean, hygienic environment 
- Maintain and attend to personal hygiene of 

children 
- Maintain and attend to own personal hygiene 
- Attend to nutritional needs of children 
- Respond to child's apparent ill-health 
- Respond to accident, emergency or threat 
- Implement routines which enhance well be-

ing 
- Interact positively and appropriately with chil

dren 
- Participate in the planning and preparation of 

programmes 
- Assist to prepare an environment based on 

programme requirements 
- AsSist in the implementation of programmes 
- Contribute to team approach 
- Seek to further professional development 
- Liaise effectively with parents 
- Uphold the Centre's philosophy 
- Participate in appropriate administrative proc-

esses 
- Contribute to maintenance and care of build

ings and equipment 
- Implement Centre policies and procedures 

(c) Step 11 
>I< An employee at this step shall be competent 

to perform work above and beyond the level 
of skill of an employee at Step I. 

(d) Step III 
'" An employee at this step shall be competent 

to perform work above and beyond the level 
of skill of an employee at Step 11. 

(e) Step IV 
'" An employee at this step shall be competent 

to work over and above the level of skill of an 
employee at Step Ill. Additional duties may 
include the following: 

-. Assist in the facilitation of programmes 
suited to the needs of individual chil
dren and groups 

- Provi.de input to trained staff by obser
vations of individual children and 
groups 

- Work under direction with individual 
children with special needs 

(2) Qualified Child Care Giver 
(a) Definition: An employee at this level shall be an 

employee who holds the qualification of Associate 
Diploma Social Science (Child Care) or an approved 
equivalent qualification which is recognised and 
approved by the Child Care Services Board author
ising the employee to be in. charge of children ~ 
years and who are so appomted. It shall also 10-
clude persons employed as supplementary service 
grants (SUPS) employees and persons who do not 
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hold approved qualifications but who have obtained 
an exemption from the Child Care Services Board 
to work at this level and who are so appointed. 

(b) Step lA and IB 
'" Responsibilities of an employee at this step 

may include the following: 

(c) Step n 

- Ensure the Centre or Service's policies 
are adhered to 

- Ensure the maintenance of a safe work
ing environment 

- Liaise with parents in consultation with 
the Director 

- Display various methods and techniques 
of child management 

- Direct other staff members as required 
- Participate in a team approach to the 

delivery of care 
- Possess observational skills in excess 

of a Child Care Giver 
- In consultation with the Director and 

Senior Staff develop, implement and 
monitor a developmental programme 

- Develop, implement and maintain daily 
routines 

- Work under direction with individual 
children with special needs. 

'" An employee at this step shall be competent 
to perform work above and beyond the level 
of skill of an employee at Step I. 

'" In addition to the responsibilities of an em
ployee at Step I, responsibilities may also in
clude the following: 

(d) Step liI 

- Provide advice to Child Care Givers on 
reasons for the developmental pro
gramme 

- Guide untrained staff in methods and 
techniques of child management 

- In conjunction with the Director and 
Senior Staff, review developmental pro
grammes 

- Assist the Director with the assessment 
of students on placement 

- Where appointed work as the person in 
charge of a group of children in the age 
range 0-6 years 

- Possess observational skills in excess 
of an experienced Child Care Giver and 
the ability to programme for a child's 
development based on these observa
tions. 

'" An employee at this step shall be competent 
to perform work above and beyond the level 
of skill of an employee at Step H. 

'" In addition to the responsibilities of Step 11, 
responsibilities may also include the follow
ing: 

(e) Step IV 

- Advise the Director of changes per
ceived as necessary to developmental 
programmes 

- Participate in a team approach to deliv
ery of the programme and advise un
trained care givers and junior trained 
care givers on reasons for the pro
gramme 

- Possess the ability to formulate and 
implement a child's special needs pro
gramme. 

'" An employee at this step shall be competent 
to perform work above and beyond the level 
of an employee at Step Ill. 

'" In addition to the responsibilities at Step Ill, 
responsibilities may also include the follow
ing: 

- Liaise with parents 
- Initiate changes to the children's pro-

grammes including special needs pro
grammes 

- Develop, implement, evaluate and 
maintain daily routines independently 

- Provide advice to Director on Centre's 
needs. 

(4) Assistant Director 
(a) Description: An Assistant Director with qualifica

tions and experience as a Qualified Child Care Giver 
who assists the Director, as defined in subclause (6) 
of this clause, with the administration of the Centre 
and is appointed as such. 

(b) Skill Descriptor: An employee at this level shall be 
expected to perform skills above and beyond those 
as Qualified Child Care Giver. That person: 

Performs work under limited supervision ei
ther individually or in a team environment; 

- Provides guidance and assistance as part of a 
work team; 

- Assists in the provision of on-the-job training 
to other employees; 

- Exercises broad discretion. 
(c) An Assistant Director shall be appointed: 

(i) Assistant Director Grade One--
A person responsible for the co-ordination 
of programming within the Centre, or 

(ii) Assistant Director Grade Two-
A person who, undertakes, in addition to 
Grade One responsibilities, administrative 
and supervisory functions, or 

(iii) Assistant Director Grade Three--
A person whose tasks are predominantly 
non-contact or a person whose Director has 
responsibilities for more than one Centre. 

(5) Pre-School Teachers 
(a) Three year trained teacher holding a Diploma of 

Teaching, or equivalent, or a teacher holding a Uni
versity Degree (other than a Bachelor of Education): 

(b) Teacher holding: 
(i) University degree and Diploma of Education; 

or 
(ii) University degree and Teacher's Certificate; 

or 
(iii) Bachelor of Education degree 

(c) Teacher holding the qualifications outlined in (b) 
above plus a second degree or higher degree such as 
a graduate diploma or a degree at honours level. 

(6) Director 
(a) Definition: A Director shall be a person who meets 

the minimum requirements for a Co-ordinator in 
accordance with the Community Services (Child 
Care) Regulations 1988 and who undertakes the 
duties and responsibilities outlined in paragraph (b) 
of this clause. 

(b) A person appointed as a Director shall be graded as 
follows: 

(i) Director Grade One: a person appointed with 
overall responsibility for programming who 
is not directly responsible for the effective 
supervision of the child care service or, is sub
ject to supervision in the day to day operation 
of the centre; or 

(ii) Director Grade Two: a person who, in addi
tion to the duties and responsibilities of a Di
rector Grade One, may be required to 
undertake a basic role in financial control on 
a day to day basis ego administering fee relief; 
or 
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(iii) Director Grade Three: a person who, in addi
tions to the duties and responsibilities of a 
Director Grade Two, may be required to, in 
part or in whole: 

- Prepare annual budgets; 
- Provide reports and policy proposals to 

Committees of Management; 
- Exercise discretion within the budget in 

operating the service on a day to day 
basis. 

(c) Responsibilities of an employee at this level may 
include the following: 

- Be responsible for the administration and su
pervision of the service; 
Ensure that a consistently high quality of child 
care is maintained, through the planning, or
ganisation and implementation of a program 
that will adequately meet the intellectual, 
physical, emotional and social needs of chil
dren; 
Supervise and appraise staff; 
Select and train staff as required; 
Develop and promote the aims and policies 
of the service, in conjunction with the service 
sponsors/management committees/proprie
tors; 
Maintain personnel records and be responsi
ble for the application of relevant industrial 
awards and legislation; 
Keep accounts and handle clerical matters, as 
required; 
Assist the service sponsors/proprietor with fi
nancial management, budgeting and planning, 
as required; 
Ensure that the service adheres to all relevant 
regulation and meets all accountability re
quirements; 
Provide reports to the management commit
tee/sponsor/proprietor, as required; 
Provide parents with information relating to 
the service's operations; 
Ensure that adequate enrolment procedures are 
established; 
Provide opportunities for staff development; 
Liaise with other associated organisations, 
agencies and Government departments; 
Co-ordinate and supervise the placement of 
students within the service. 

SCHEDULE A-PARTIES TO THE AWARD 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of Aus
tralia, W.A. Branch. 

SCHEDULE B-RESPONDENTS 
Winterfold Child Care Centre Incorporated 
The Duncraig Day Care Centre Association 40 Warwick 

Road, Duncraig 6024. 
The Victoria Park Community Child Care Centre Associa

tion 38 Rushton Street, Victoria Park 6100. 
DATED at Perth this 19th day of February 1985. 

CLEANERS AND CARETAKERS (CAR AND 
CARAVAN PARKS) AWARD 1975 

No. 5 of 1975. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 7th day of March, 1995. 
J.CARRfGG, 

Registrar. 

Cleaners and Caretakers (Car and Caravan Parks) Award 
1975 

Award No. 5 of 1975. 

I.-TITLE 
This award shall be known as the Cleaners and Caretakers 

(Car and Caravan Parks) Award 1975 and replaces Award No. 
12 of 1969 as it relates to Car Parks. 

I A.-ST ATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Award/Industrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
I. Title 

lA. Statement of Principles December 1994 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Contract of Service 
7. Hours 
8. Rosters 
9. Shift and Weekend Work 

10. Overtime 
11. Higher Duties 
12. Fares and TravelIing Time 
13. Special Rates and Provisions 
14. Public Holidays 
15. Annual Leave 
16. Sick Leave 
17. Long Service Leave 
18. Compassionate Leave 
19. Time and Wages Record 
20. Maternity Leave 
21. Board of Reference 
22. Location Allowances 
23. Part-Time Workers 
24. Wages 
25. Payment of Wages 
26. No Reduction 
27. Liberty to Apply 
28. Effect of 38 Hour Week 
29. Superannuation 
30. Award Modernisation and Enterprise Consultation 

Schedule A-Parties to the Award 
Schedule B-Respondents 

3.-AREA AND SCOPE 
This award shall apply throughout the State of Western 

Australia to workers classified in clause 24 hereof, employed 
by respondents to this award. 

4.-TERM 
The term of this award shall be for a period of two years 

from the beginning ofthe first pay period commencing on or 
after the 1st July, 1975. 

5.-DEFINITIONS 
(I) "Caretaker" shall mean a worker required to reside on or 

in the vicinity of the premises of his employer, and who is 
responsible to his employer for the supervision and/or the 
general maintenance of such premises, and for the safety of 
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the employer's grounds, buildings and appurtenances, but shall 
not mean a worker who is employed to manage such premises. 

(2) "Cleaner" shall mean a worker mainly employed in clean
ing work of any description. 

(3) "Watchman" shall mean a worker required to watch and/ 
or guard and/or patrol grounds and/or buildings. 

(4) "Parking Attendant" shall mean a worker employed in 
car parks, either indoor or outdoor, operated by respondents 
to this award. His duties shall include the directing of clients' 
vehicles in such places and where applicable the collection of 
admission fees to such places. 

(5) "Part-Time Worker" shall mean an employee who is regu
larly employed for, and who works, a lesser number of hours 
than 38. 

(6) "Casual Worker" shall mean a worker who is engaged 
by the hour. 

(7) "Accrued Day(s) Off" means the paid day(s) offaccru
ing to an employee resulting from an entitlement to the 38 
hour week as prescribed in Clause 7.-Hours of this Award. 

6.-CONTRACT OF SERVICE 
( I ) The contract of service shall (except in the case of casual 

and probationary employees) be by the week terminable by 
one week's notice on either side or the payment by the em
ployer or forfeiture by the employee (as the case may be) of 
one week's wages. 

(2) The employer may at any time without prior notice dis
miss an employee for refusal or neglect to obey orders or for 
misconduct and in such cases wages shall be paid up to the 
time of dismissal only. 

(3) Casual employees shall be entitled to a minimum en
gagement of three hours or the payment in lieu thereof. 

(4) The engagement of a casual employee may be termi
nated at any time and all wages due shall be paid at the termi
nation of such engagement. 

(5) The employer may engage an employee on a probation
ary period for not longer than three months during which time 
it will be possible for either the employee or employer to end 
the contract with one day's notice. 

(6) The employer shall be under no obligation to pay for 
any day not worked upon which the employee is required to 
present himself or herself for duty, except where such absence 
from work is due to illness and comes within the provisions 
of Clause 16.--Sick Leave, or such absence is on account of 
holidays to which the employee is entitled under the provi
sions of this award. 

(7) The employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, compe
tence and training. 

7.-HOURS 
(1) From June I, 1985, and subject to the provisions of this 

clause, the ordinary hours of duty shall be an average of 38 
per week with the hours actually worked being 40 per week or 
80 per fortnight to be worked eight hours per day on any five 
days of the week or ten days of the fortnight. 

Except where provided elsewhere, the ordinary hours shall 
be worked with two hours of each week's work accruing as an 
entitlement to a maximum of 12 Accrued Day(s) Off in each 
12 month period. The Accrued Day( s) Off shall be taken at a 
time mutually acceptable to the employer and the worker, ex
cept that the employer may require that they be taken within 
12 months of the worker becoming entitled to the Accrued 
Day(s) Off. 

(2) By agreement between the Union and an employer and 
in consultation with the workers covered by this award, the 
ordinary hours of a worker in lieu of the provisions of subclause 
(I) hereof, may be worked: 

(a) according to any existing arrangement being worked 
by other workers not covered by this award employed 
at the same establishment. ' 

(b) Within a 20 day, four week cycle with 0.4 of an hour 
of each day worked accruing as an entitlement to 
take the 20th day in each cycle as an Accrued Day 
Off. 

(c) Within a ten day, two week cycle, with an adjust
ment to hours worked to enable 76 hours to be 
worked over nine days ofthe two week cycle and an 
entitlement to take the 10th day in each cycle as an 
Accrued Day Off. 

(3) An employer and worker may by agreement substitute 
the Accrued Day Off the worker is to take off for another day 
in which case the Accrued Day Off shall become an ordinary 
working day. 

(4) The hours prescribed in subclause (I) of this clause shall 
be exclusive of meal breaks for workers other than continu
ous shift workers. 

(5) Where practicable the ordinary hours of work shall be 
rostered over not more than six consecutive days. 

(6) There shall be no fixed spread of hours for Caretakers 
who may be required to be on duty on any day of the week but 
no Caretaker shall be called upon to do cleaning or mainte
nance work in excess of 40 ordinary hours per week. 

(7) No worker shall be required to work for more than six 
consecutive hours without a break for a meal. 

(8) (a) A worker, other than a continuous shift worker, shall 
be entitled to a meal break of not less than an halfhour but not 
more than one hour. 

(b) A worker engaged on continuous shift work shall be 
entitled to a break of 20 minutes in each shift. Such break 
shall be without deduction of pay and shall be taken at a time 
to meet the convenience of the employer's business. 

(9) The provisions of this clause apply to a part-time worker 
in the same proportion as the hours normally worked bear to a 
full-time worker. 

(10) Any dispute between an employer and the Union con
cerning the operation of this clause shall be referred to the 
Western Australian Industrial Relations Commission. 

8.-ROSTERS 
(I) The ordinary hours of duty prescribed in clause 7-Hours 

of this award shall be set out in a roster which shall be posted 
in a convenient place where it can be readily seen by the work
ers concerned. 

(2) The roster shall set out the time each worker starts and 
finishes each shift, together with the days each worker is 
rostered off duty. 

(3) No worker shall be rostered for duty until at least 10 
hours have elapsed from the time his previous roster shift 
ended. 

(4) The roster shall be posted at least 48 hours before it 
comes into operation and subject to subclause (5) of this clause 
may only be altered on account of a contingency which the 
employer could not have been reasonably expected to fore
see. Such altered time shall then become the rostered time. 

(5) No alteration shall be made to the roster in accordance 
with subclause (4) of this clause unless the worker concerned 
is notified before the conclusion of his rostered shift immedi
ately before the changed shift, or on the day before the changed 
shift commences. 

9.--SHIFT AND WEEKEND WORK 
(I) A loading of fifteen per cent shall be paid for time worked 

on afternoon or night shift as defined hereunder: 
(a) Afternoon Shifi---<:ommencing between 12.00 noon 

and 6.00 pm. 
(b) Night Shifi---<:ommencing between 6.00 pm and 4.00 

am. 
(2) A worker shall be paid for ordinary hours worked be

tween midnight on Friday and midnight on Saturday at the 
rate of time and a half and between midnight on Saturday and 
midnight on Sunday at the rate of time and three quarters. 

(3) The rates prescribed in (2) hereof shall be in substitution 
for and not cumulative on the rates prescribed in subclause 
(I) of this clause. 

IO.-OVERTIME 
(I) Overtime shall mean all time worked in excess of the 

ordinary hours of duty prescribed in clause 7-Hours of this 
award and except as hereinafter provided shall be paid for at 
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the rate of time and one-half for the first two hours and double 
time thereafter. Such rates shall be calculated on a worker's 
hourly award rates and shaH be paid in addition to the week
end or shift rates as the case may be. 

Provided that in the case of overtime worked on a public 
holiday the time worked shall be paid for at the rate of time 
and one-half in addition to the worker's ordinary hourly award 
rate. 

(2) Time worked by a continuous shift worker in excess of 
the ordinary hours shall be paid for at ordinary rates: 

(a) if it is due to private arrangements between the work
ers themselves; or 

(b) if it does not exceed two hours and is due to a reliev
ing man not coming on duty at the proper time; or 

(c) if it is for the purpose of affecting the customary 
rotation of shifts. 

(3) All work performed by shift workers on any day on which 
they are rostered off duty or days worked in excess of those 
provided in clause 7-Hours or clause 23-Part-Time Work
ers shall be paid for at the rate of double time. 

(4) (a) Subject to the provisions of paragraph (b) of this 
subclause an employee, required to work overtime for more 
than two hours, shall be supplied with a meal by the employer 
or be paid $4.95 for a meal and, if owing to the amount of 
overtime worked, a second or subsequent meal is required the 
employee shall be supplied with such meal by the employer 
or paid $3.40 for each meal so required. 

(b) The provisions of paragraph (a) of this clause do not 
apply: 

(i) in respect of any period of overtime for which the 
employee has been notified on the previous day or 
earlier that he/she will be required; or 

(ii) to any employee who lives in the locality in which 
the place of work is situated in respect of any meal 
for which he/she can reasonably go home. 

(c) Ifan employee to whom subparagraph (i) of paragraph 
(b) of this subclause applies has, as a consequence of the no
tification referred to in that subparagraph, provided himself I 
herself with a meal or meals and is not required to work over
time or is required to work less overtime than the period noti
fied, he/she shall be paid, for each meal provided and not 
required, the appropriate amount prescribed in paragraph (a) 
of this subclause. 

(5) A worker who has completed his usual hours of duty 
and has left the job and who is recalled to work after the usual 
ceasing time, shall be paid a minimum ofthree hours at over
time rates. 

(6) (a) By agreement between the employee and employer 
time off in lieu of payment for overtime may be granted pro
portionate to the payment to which the employee is entitled. 
Such time to be taken in unbroken periods according to each 
period of overtime worked unless otherwise agreed between 
the employee and employer concerned. 

(b) The actual period of time off may be accrued and taken 
at a time agreed between the employer and employee con
cerned. 

II.-HIGHER DUTIES 
(t) (a) A worker who is required to do work which carries a 

higher rate of pay than that which he or she usually performs 
shall be entitled to the higher rate whilst so engaged. Pro
vided that if engaged in such higher grade of work for two 
hours in anyone shift he or she shall be paid at the higher rate 
for the day. 

(b) Notwithstanding the provisions of this clause payment 
for higher duties shall not apply to a worker required to act in 
another position whilst the eermanent worker is on a single 
Accrued Day Off as prescnbed by subclause (2) of Clause 
7.-Hours of this award. 

(2) Where such worker is engaged in the higher grade of 
work for more than two hours in anyone day, the worker shall 
be paid the higher rate for the whole day. 

t 2.-FARES AND TRAVELLING TIME 
(I) Where an employee is required during his normal work

ing hours, by his employer, to work outside his usual place of 

employment, the employer shall pay the employee any rea
sonable travelling expenses incurred except where an allow
ance is paid in accordance with subclause (2) ofthis clause. 

(2) (a) Where an employee is required and authorised to use 
his own motor vehicle in the course of his duties he shall be 
paid an allowance not less than that provided for in the sched
ules set out hereunder. Notwithstanding anything contained 
in this subclause the employer and the employee may make 
any other arrangements as to car allowance not less favour
able to the employee. 

(b) Where an employee in the course of a journey travels 
through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate 
applicable to each of the separate areas traversed. 

(c) A year for the purpose of this clause shall commence on 
the I st day of July and end on the 30th day of June next fol
lowing. 

Rates of hire for use of employee's own vehicle on 
employer's business 

Schedule I-Motor Vehicle Allowance 

Area and Details 

Rate per kilometre 

Metropolitan Area 
South West Land Division 
North of23.5° South 

Latitude 

Engine Displacement 
(in cubic centimetres) 

Over Over 1600 cc 
2600cc 1600cc & Under 

2600cc 
49.4 43.5 37.9 
50.5 44.6 38.9 

56.2 50.0 43.5 
Rest of the State 52.2 46.0 40.0 

Schedule 2-Motor Cycle Allowance 
Distance Travelled During a Rate 
Year on Official Business t/km 
Rate per kilometre 17.1 

Motor vehicles with rotary engines are to be included in 
the 1600-26OOcc category. 

13.-SPECIAL RATES AND PROVISIONS 
(I) Appliances and Materials: 
All appliances and materials, including towels and dusters, 

required in connection with the performance of the worker's 
duties, shall be supplied in a safe condition to such worker by 
the employer without charge. 

(2) Dressing Accommodation: 
Suitable provision shall, where practicable, be made by the 

employer on the premises for workers to change their cloth
ing. Should any dispute arise as to the suitability of the ac
commodation so provided, the matter shall be determined by 
the Board of Reference. 

(3) Accommodation for Meals: 
Where practicable workers shall be permitted to eat their 

meals in a convenient and clean place protected from the 
weather. 

(4) Boiling Water: 
Facilities for boiling water shall be provided by the employer. 
(5) Outside Cleaning: 
No female worker shall be required to clean the outside of 

windows except when standing on the ground, or balcony, or 
verandah. 

No worker shall be required to clean the outside of win
dows in a dangerous situation after sunset. 

(6) Uniforms and Overalls: 
Clean uniforms and/or overalls shall be supplied by the 

employer free of charge where the employer requires such to 
be worn. 

(7) Protective Clothing: 
Where a worker is required by the employer to work in the 

rain, suitable protective clothing shall be provided free of 
charge by the employer. 

Where a worker during the course of his duty may become 
wet, he shall be supplied free with protective footwear which 
shall remain the property of the employer. In the event of a 
dispute arising the matter shall be referred to the Board of 
Reference for determination. 
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(8) Rubber Gloves: 
Workers who are required to clean lavatories or use injuri

ous acids and/or other injurious substances shall be supplied 
with rubber gloves which shall remain the property of the 
employer. 

(9)Height Money: 
(a) Where it is necessary to go wholly outside a build

ing to clean windows an employee shall, if such 
cleaning be 15.5 metres or more from the nearest 
horizontal plane, be paid an allowance of $1.64 per 
day. 

(10) Where an employee is required to carry out the ordi
nary hours of duty per day in more than one shift and where 
the break is not less than three hours an allowance of $1.85 
per day shall be paid. 

(11) Accommodation: 
Where a caretaker is provided with accommodation by his 

employer, the employer may deduct from the wages of such 
worker an amount of not more than $5.00 per week, being a 
deduction for rent, fuel and lighting. 

(12) Notices: 
(a) A copy of this award if supplied by the union shall 

be placed by the employer or his representative in a 
suitable place agreed upon between the employer or 
his representative and the union. 

(b) An accredited union representative shall be permit
ted to post union notices (except those which on rea
sonable grounds the employer or his representative 
considers objectionable) in a suitable place agreed 
upon between the employer or his representative and 
the union. 

(13) Cash Handling Allowance: 
An employee who is required by his or her employer to col

lect money from the customers of that employer shall be paid 
an allowance of$4.60 per week. 

(14) All employees called upon to clean closets connected 
with septic tanks and sewerage shall receive an allowance as 
follows: 

(a) five closets or greater but 

Per Week 
$ 

less than 10 closets per day 2.60 
(b) 10 closets or greater but 

less than 30 closets per day 7.90 
(c) 30 closets or greater but 

less than 50 closets per day 15.75 
(d) 50 closets or greater per day 19.80 

For the purpose of this clause, one metre of urinal shall count 
as one closet and three urinal stalls shall count as one closet. 

14.-PUBLlC HOLIDAYS 
( I) The following days or the days observed in lieu shall 

subject to subclause (3) hereof, be allowed as holidays with
out deduction of pay namely: New Year's Day, Australia Day, 
Good Friday, Easter Monday, Anzac Day, Labour Day, State 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(2) (a) When any of the days mentioned in subclause (I) 
hereof falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing 
Day falls on a Sunday or a Monday, the holiday shall be ob
served on the next succeeding Tuesday. 

In each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(b) When any of the days observed as a holiday under this 
clause falls on a day when a worker is rostered off duty and he 
has not been required to work on that day he shall be paid as 
if the day was an ordinary working day, or, if he agrees, be 
allowed a day's leave with pay in lieu of the holiday at a time 
mutUally acceptable to the employer and the worker: 

(3) A worker, who on a day observed as a holiday.under this 
clause is required to work during his ordinary hours of work 
shall be paid for the time worked at the rate of double time 

and one-half or, if he agrees, be paid for the time worked at 
the rate of time and one-half and in addition be allowed to 
take a day's leave with pay on a day mutually acceptable to 
the employer and the worker. 

(4) The provisions of this clause shall not apply to casual 
workers. 

(5) Where-
(a) a day is proclaimed as a public holiday or as a public 

half-holiday under Section 7 ofthe Public and Bank 
Holidays Act, 1972; and 

(b) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, 

that day shall be a whole holiday or, as the case may be, a 
half-holiday for the purposes of this award within the district 
or locality specified in the proclamation. 

(6) When any ofthe days observed as a holiday prescribed 
in this clause fall on a day when a worker is on an Accrued 
Day Off the worker shall be allowed to take a day's holiday in 
lieu of the holiday on a day immediately following the work
er's annual leave or at a time mutually acceptable to the em
ployer and the worker. 

(7) A worker whilst on a public holiday prescribed by this 
clause shall continue to accrue an entitlement to an Accrued 
Day Off as prescribed in subclauses (1) and (2) of Clause 7.
Hours of this award. 

(8) Where an employee has additional leave granted pursu
ant to subclause (2) of this clause, the employer may require 
such leave to be taken within 12 months off ailing due. 

15.-ANNUAL LEAVE 
(I) Except as hereinafter provided a period of four consecu

tive weeks' leave with payment of ordinary wages as prescribed 
shall be allowed annually to a worker by his employer after a 
period of 12 months' continuous service with such employer. 

(2) A worker, before going on leave shall be paid the wages 
he would have received in respect of the ordinary time he 
would have worked had he not been on leave during the rel
evant period. 

(3) In addition to his payment for annual leave an employee 
shall receive a loading of 17.5 percent calculated on his ordi
nary rate of wage. Provided that where the employee would 
have received any additional rates for the work performed in 
ordinary hours, as prescribed by this award, had he not been 
on leave during the relevant period and such additional rates 
would have entitled him to a greater amount than the loading 
of 17.5 percent, then such additional rates shall be added to 
his ordinary rate of wage in lieu of the 17.5 percent loading. 
Provided further, that if the additional rates would have enti
tled him to a lesser amount than the loading of 17.5 percent, 
then such loading of 17.5 percent shall be added to his ordi
nary rate of wage in lieu of the additional rates. 

(4) The loading prescribed by subclause (3) shall not apply 
to proportionate leave on termination. 

(5) (a) A worker whose employment terminates after he has 
completed a 12 monthly qualifying period and who has not 
been allowed the leave prescribed under this clause in respect 
ofthat qualifying period shall be given payment in lieu ofthat 
leave or, in lieu of so much of that leave as has not been al
lowed unless--

(i) he has beenjustifiably dismissed for misconduct, and 
(ii) the misconduct for which he has been dismissed 

occurred prior to the completion of that qualifying 
period. 

(b) If, after 1 month's continuous service in any qualifying 
12 monthly period, a worker lawfully leaves his employment, 
or his employment is terminated by the employer through no 
fault of the worker the worker shall be paid 2.92 hours' pay at 
the ordinary rate of wage in respect of each completed week 
of continuous service. 

(6) If any award hOliday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day there 
shall be added to that ~riod I day being an ordinary working 
day for each such hohday observed as aforesaid. 
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(7) Any time in respect of which a worker is absent from 
work, except time for which he is entitled to claim sick payor 
time spent on holidays. annual leave or long service leave as 
prescribed by this award, shall not count for the purpose of 
determining his right to annual leave. 

(8) The annual leave prescribed in this clause may by mu
tual agreement be split provided that no portion shall be less 
than one week. 

(9) The provisions ofthis clause do not apply to casual work
ers. 

(10) The provisions of this clause shall apply to part time 
workers on a pro-rata basis in the same proportion as the av
erage number of hours worked each week in the qualifYing 
period bear to 38. 

(11) An employer may specifY a reasonable period during 
which annual leave may not be taken to meet operational re
quirements at the workplace concerned. 

(12) An employer may require an employee to take annual 
leave within 12 months of such leave falling due. 

16.-8ICK LEAVE 
(I) (a) A worker who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to pay
ment during such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the rate of 1I6th 
of a week for each completed month of service with that em
ployer. 

(c) If in the first or successive years of service with the em
ployer a worker is absent on the ground of personal ill health 
or injury for a period longer than his entitlement to paid sick 
leave. payment may be adjusted at the end of that year of se rv
ice, or at the time the worker's services terminate, ifbefore 
the end of that year of service. to the extent that the worker 
has become entitled to further paid sick leave during that year 
of service. 

(2) The unused portions ofthe entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the worker ifthe absence by 
reason of personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the time of 
the absence. Provided that a worker shall not be entitled to 
claim payment for any period exceeding 10 weeks in anyone 
year of service. 

(3) To be entitled to payment in accordance with this clause 
the worker shall as soon as reasonably practicable advise the 
employer of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary circum
stances shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may rea
sonably require provided that the worker shall not be required 
to produce a certificate from a medical practitioner with re
spect to absences of 2 days or less unless after 2 such ab
sences in any year of service the employer requests in writing 
that the next and subsequent absences in that year if any, shall 
be accompanied by such certificate. 

(5) (a) Subject to the provisions ofthis subclause, the provi
sions ofthis clause apply to a worker who suffers personal ill 
health or injury during the time when he is absent on annual 
leave and a worker may apply for and the employer shall grant, 

·paid sick leave in place of paid annual leave. 
(b) Application for replacement shall be made within 7 days 

of resuming work and then only if the worker was confined to 
his place of residence or a hospital as a result of his personal 
ill health or injury for a period of7 consecutive days or more 
and he produces a certificate from a registered medical practi
tioner that he was so confined. Provided that the provisions 
of this paragraph do not relieve the worker of the obligation 
to advise the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the working 
day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re
placed annual leave may be taken at another time mutually 
agreed to by the employer and the worker or, failing agree
ment, shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid for in ac
cordance with the provisions of clause I5--Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in clause 
I5--Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from one em
ployer to another and the worker's service has been deemed 
continuous in accordance with subclause (3) of clause (2) of 
the Long Service Leave provisions published in volume 59 of 
the Western Australian Industrial Gazette at pages 1-6. the 
paid sick leave standing to the credit of the worker at the date 
of transmission from service with the transmittor shall stand 
to the credit of the worker at the commencement of service 
with the transmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions ofthis ci!mse with respect to payment do 
not apply to workers who are entitled to payment under the 
Workers' Compensation Act nor to workers whose injury or 
illness is the result ofthe worker's own misconduct. 

(8) The provisions of this clause do not apply to casual work
ers. 

(9) (a) A worker who works 40 actual hours each week dur
ing a particular work cycle shall be paid the wages he would 
have received had he not proceeded on sick leave and shall 
have the accrued entitlement to paid sick leave reduced by the 
time the worker is absent from work on account of paid sick 
leave. 

(b) A worker who works 38 ordinary hours each week dur
ing a particular work cycle shall be paid in respect of any 
absence the normal pay the worker would have received had 
such worker been at work during the absence. 

(c) A worker shall not be entitled to claim payment for 
non-attendance on the ground of personal ill-health or injury 
nor will the worker's sick leave entitlements be reduced if 
such personal ill-health or injury occurs on a day when a worker 
is absent on an Accrued Day Off in accordance with the pro
visions ofsubclauses (I) and (2) of Clause 7.-Hours ofthis 
award unless such illness is for a period of seven consecutive 
days or more and in all other respects complies with the re
quirements ofsubclause (5) hereof. 

(10) A worker whilst on paid sick leave shall continue to 
accrue an entitlement to an Accrued Day Off as prescribed in 
subclauses (I) and (2) of Clause 7.-Hours of this award. 

(11) Any sick leave entitlement accumulated as at June I, 
1985 shall be adjusted in hours in the ratio of 38 to 40. 

17.-LONG SERVICE LEAVE 
(I) The long service leave provisions set out in Volume 64 

of the Western Australian Industrial Gazette at pages 1--4 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

(2) When a worker proceeds on long service leave there 
will be no accrual towards an Accrued Day Off as prescribed 
in subclauses (I) and (2) of Clause 7.-Hours of this award. 

(3) Any long service leave accumulated as at June I. 1985 
shall be adjusted in hours in the ratio of 38 to 40. 

l8.-COMPASSIONATE LEAVE 
(I) A worker shall, on the death within Australia, of a wife, 

husband, de-facto wife or de-facto husband, father, 
father-in-law, mother, mother-in-law, brother, sister, child or 
stepchild be entitled on notice, of leave up to and including 
the day of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the number 
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of hours worked by the worker in two ordinary working days. 
Proof of such death shall be furnished by the worker to the 
satisfaction of his employer. 

(2) Provided that payment in respect of compassionate leave 
is to be made only where the worker otherwise would have 
been on duty and shall not be granted in any case where the 
worker concerned would have been off duty in accordance 
with his roster, or on long service leave, annual leave, sick 
leave, workers' compensation, leave without payor on a pub
lic holiday. 

(3) A worker shall not be entitled to claim payment for com
passionate leave on a day when that worker is absent on an 
Accrued Day Off in accordance with the provisions of 
subclauses (I) and (2) of Clause 7.-Hours of this award. 

(4) A worker, whilst on compassionate leave prescribed by 
this clause shall continue to accrue an entitlement to an Ac
crued Day Offas prescribed in subclauses (I) and (2) of Clause 
7.-Hours of this award. 

(5) This clause shall not apply to casual workers. 

19.-TIME AND WAGES RECORD 
( I ) Each employer shall keep a time and wages record show

ing the name and address of each worker, the nature of his 
work, the hours worked each day and the wages and allow
ances paid each week. Any system of automatic recording by 
means of a machine shall be deemed to comply with this pro
vision to the extent ofthe information recorded. 

(2) The time and wages record shall be open for inspection 
by a duly accredited official of the union during the usual 
office hours at the employer's office, or other convenient place, 
and he shall be allowed to take extracts therefrom. The em
ployer's works shall be deemed to be a convenient place, for 
the purpose ofthis subclause and iffor any reason the record 
be not available at the works when the official calls to inspect 
it, it shall be made available for inspection within twenty-four 
hours either at the employer's office or at the works. 

20.-MATERNITY LEAVE 
(I) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production to 

her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, be 
entitled to maternity leave provided that she has had not less 
than 12 months' continuous service with that employer im
mediately preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause: 
(a) A worker shall include a part-time worker but shall 

not include a worker engaged upon casual or sea
sonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi
ately before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confinement, give notice in writ
mg to her employer stating the presumed date of 
confinement. 

(c) A worker shall give not less than 4 weeks' notice in 
writing to her employer of the date upon which she 
proposes to commence maternity leave, stating the 
period of leave to be taken. 

(d) A worker shall not be in breach of this order as a 
consequence offailure to give the stipulated period 
of notice in accordance with paragraph (c) hereofif 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 

connected with the work assigned to the worker make it inad
visable for the worker to continue at her present work, the 
worker shall, if the employer deems it practicable, be trans
ferred to a safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave for 
such period as is certified necessary by a duly qualified medi
cal practitioner. Such leave shall be treated as maternity leave 
for the purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 

(a) Provided the addition does not extend the maternity 
leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the worker giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not less 
than 14 days' notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 

(a) Maternity leave, applied for but not commenced, 
shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on maternity 
leave terminates other than by the birth of a living 
child, it shall be the right of the worker to resume 
work at a time nominated by the employer which 
shaH not exceed four weeks from the date of notice 
in writing by the worker to the employer that she 
desires to resume work. . 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of a worker not then on mater
nity leave terminates after 28 weeks other than by 
the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shaH be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such 
paid sick leave as to which she is entitled and such 
further unpaid leave (to be known as special mater
nity leave) as a duly qualified medical practitioner 
certifies as necessary before her return to work, pro
vided that the aggregate of paid sick leave, special 
maternity leave and maternity leave shaH not exceed 
52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) A worker returning to work after the completion of 
a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of a worker who was transferred to a safe job 
pursuant to subclause (3), to the position she held 
immediately before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the worker 
is qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 
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(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken pur

suant to subclauses (3) and (6) hereof does not exceed 52 
weeks. 

(a) A worker may, in lieu of or in conjunction with ma
ternity leave, take any annual leave or long service 
leave or any part thereof to which she is then enti
tled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to a worker during her absence 
on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of a worker but shall not be taken into account in 
calculating the period of service for any purpose of the award. 

(9) Termination of Employment 
(a) A worker on maternity leave may terminate her em

ployment at any time during the period of leave by 
notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the rights 
of an employer in relation to termination of employ
ment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) A worker shall confirm her intention of returning to 

her work by notice in writing to the employer given 
not less than four weeks prior to the expiration of 
her period of maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the posi
tion which she held immediately before proceeding 
on maternity leave or, in the case of a worker who 
was transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately be
fore such transfer. Where such position no lon~er 
exists but there are other positions available for whIch 
the worker is qualified and the duties of which she is 
capable of performing, she shall be entitled to a p0-
sition as nearly comparable in status and salary or 
wage to that of her former position. 

(11) Replacement Workers 
(a) A replacement worker is a worker specifically en

gaged as a result of a worker proceeding on mater
nity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the worker who is being replaced. 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order 
to replace a worker exercising her rights under this 
clause, the employer shall inform that person of the 
temporary nature ofthe promotion or transfer and of 
the rights of the worker who is being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to employ a replace
ment worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except where her 
employment continues beyond the 12 months quali
fying period. 

(12) Effect of Maternity Leave on Accrued Day Off 
(a) When a worker proceeds on maternity leave there 

will be no accrual towards an Accrued Day Off as 
prescribed in subclauses (I) and (2) of Clause 7.
Hours of this award. 

(b) When a worker proceeds on maternity leave the 
employer may pay a worker the amount of hours 
accrued towards an Accrued Day Off as prescribed 
in subclauses (I) and (2) of Clause 7.-Hours of 
this award. 

21.-BOARD OF REFERENCE 
(I) The Commission hereby appoints for the purpose of this 

award, a Board of Reference consisting of a Chairman and 
two other members who shall be appointed pursuant to Part V 
ofthe Industrial Arbitration Act (Industrial Commission) Regu
lations 1974. 

(2) The Board of Reference is hereby assigned the function 
of allowing, approving, fixing, determining or dealing with 
any matter which, under this award, may be allowed, approved, 
fixed, determined or dealt with by a Board of Reference. 

22.-LOCATION ALLOWANCES 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an em
ployee shall be paid the following weekly allowances when 
employed in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnightly allowances. 

TOWN PER WEEK 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
Mt Magnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
ShayGap 
Southern Cross 
Telfer 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

$ 

14.20 
36.70 
13.90 
23.90 
5.80 

22.50 
6.80 

11.50 
24.80 
5.80 

14.40 
19.50 
11.50 
23.50 
4.40 

15.80 
20.20 
28.30 
13.10 
32.10 
4.80 
5.80 
5.80 

23.10 
24.80 
6.80 

36.70 
14.30 
20.20 
14.20 
14.30 
14.90 
34.90 
12.40 
15.40 
15.40 
13.60 
11.90 
34.80 
23.90 
18.30 
18.10 
19.40 
7.60 

26.50 
14.20 
11.50 
13.10 
6.80 

32.50 
14.20 
18.10 
22.90 
22.30 
14.50 
30.90 
34.80 
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(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance pre
scribed in subclause (I) of this clause; 

(b) A partial dependant shall be paid the allowance pre
scribed in subclause (\) of this clause plus the dif
ference between that rate and the amount such partial 
dependant is receiving by way of a district or loca
tion allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her em

ployer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue ofthe award or an Order or Agree
ment made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances pre
scribed in subclause (I) of this clause. 

The provisions of paragraph (b) of this subclause shall have 
effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate until I July 
1988 when the difference between the rate being paid and that 
due under subclause (2) of this clause shall be reduced by 33 
113%; the difference remaining on I January 1989 shall be 
reduced by 50% from that date and payment in accordance 
with subclause (2) of this clause will be implemented on I July 
1989. 

(5) Subject to subclause (2) of this clause, junior employ
ees, casual employees, part-time employees, apprentices re
ceiving less than adult rate and employees employed for less 
than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for 
ordinary hours that week is to the adult rate for the work per
formed. 

(6) Where an employee is on annual leave or receives pay
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/she would 
ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave ) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location allow
ance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in 
subclause (I) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur
pose ofsubclause (I) of this clause shall be such amount as 
may be agreed between Australian Mines and Metals Asso
ciation, the Chamber of Commerce and Industry of Westem 
Australia and the Trades and Labor Council of Western Aus
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un
der this Award for that town or location on I June 1980. 

(10) Nothing herein contained shall have the effect of re
ducing any 'district allowance' payable to any employee sub
ject to the provision of this Award whilst that employee as at 
1 June 1980 remains employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant to 
s.50 of the Act, that part of each location allowance represent
ing prices shall be varied from the beginning of the first pay 
period commencing on or after the 1 st day in July of each year 
in accordance with the annual percentage change in the Con
sumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the cal
culation to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review of the allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

23.-PART-TIME WORKERS 
(I) Notwithstanding anything contained in this award, work

ers may be regularly employed to work less hours per week 
than are prescribed in clause 7 hereof. 

(2) When a worker is employed under the provisions of this 
clause, he shall receive payment for wages, annual leave, sick 
leave, and Long Service Leave on a pro rata basis in the same 
proportion as the number of hours regularly worked each week 
bears to 38. 

(3) (a) The Secretary of the Union shall be advised within 
seven days of any part-time position created after the date of 
this award. 

(b) The Union may object to the employment by any em
ployer of a part-time worker, such objection to be made within 
three days from the time of the Union receiving the advice 
prescribed in paragraph (a) hereof. 

(c) Any objection lodged within the aforesaid three days 
may be referred to the Board of Reference. 

24.-WAGES 
The minimum rate of wage payable under this award shall 

be as follows:-
Per Week 

$ 
Base Supplementary Award 
Rate Payment Rate 

(I)(a) Adult Employees 
Caretaker 357.20 8.00 365.20 
Cleaner 340.60 8.00 348.60 
Watchman 338.30 8.00 346.30 
Parking Attendant 336.10 8.00 344.10 

(b) (i) The supplementary payment set out in this 
clause includes an $8.00 adjustment reflect
ing the application of the Arbitrated Safety Net 
Adjustment set out in the December ) 993 State 
Wage Decision. Consistent with the require
ments of that decision, the $8.00 safety net 
adjustment is absorbable to the extent of any 
equivalent amount in rates of pay (whether 
overaward, award or enterprise agreement) in 
excess of the minimum rates of pay (classifi
cation rate plus supplementary payment). 

(ii) The supplementary payment set out in this 
clause is to be paid in addition to the base rate 
prescribed by this clause, and the total rate 
prescribed by this clause is the award rate of 
pay prescribed by this clause for the respec
tive classification. 

(Hi) The supplementary payment set out in this 
clause represents payment in lieu of equiva-

(iv) 

lent overaward payments. . 
"Overaward payment" is defined as the 
amount (whether it be termed "overaward pay-
ment", "attendance bonus", or any term what
soever) which an employee would receive in 
excess of the "award wage". Provided that 
such payment shaH exclude overtime, shift 
aHowance, penalty rates, disability allowances, 
fares and travelling time allowances and any 
other ancillary payments of a like nature pre
scribed by the award. . 
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(2) Junior Workers: junior workers shall be paid the pre
scribed percentage of the adult rate for the class of work on 
which they are engaged: 

% 
Under 17 years of age 50 
At 17 years and under 18 years of age 60 
At 18 years and under 19 years of age 70 
At 19 years and under 20 years of age 80 
At 20 years and under 21 years of age 90 

(3) Casual Workers: A casual worker shall be paid 20 per 
cent of the ordinary rate in addition to the ordinary rate for the 
calling in which he or she is employed. 

(4) Leading Hands: Any employee in charge of other em
ployees shall be paid in addition to the appropriate wage pre
scribed, the following: 

(a) if placed in charge of 
not less than three and 
not more than six other 

Per Week 
$ 

employees 8.60 
(b) if placed in charge of 

more than six and not 
more than ten other 
employees 15.30 

(c) ifplaced in charge of 
more than 10 and not 
more than 15 other employees 19.20 

(d) if placed in charge of 
more than 15 and not 
more than 20 other employees 23.20 

(e) if placed in charge of 
more than 20 other employees 29.90 

(5) The hourly rate shall be calculated by dividing the weekly 
rllte herein expressed by 38. 

25.-PAYMENT OF WAGES 
(I) An employee shall, subject to subclause (2) ofthis clause, 

be paid weekly or fortnightly at the option ofthe employer. 
(2) The provisions of subclause (I) of this clause may be 

altered by agreement between the employer, the Union and 
the employee or employees concerned. Ifno agreement can 
be reached under this subclause the dispute may be referred to 
a Board of Reference. 

(3) No deduction shall be made from an employee's wages 
unless the employee has authorised such deduction in writ
ing. 

(4) Payment of wages by arrangement between an employer 
and a worker shall be paid into the worker's bank account or 
other account or by cheque. 

(5) A worker shall be paid for Accrued Day(s) Off at the 
rate, including penalties, at which it was accumulated. 

26.-NO REDUCTION 
Nothing contained in this award shall entitle an employer to 

reduce the total weekly wage of any worker who at the date of 
this award is being paid a higher total weekly wage than that 
to which a worker would become entitled by reason of this 
award. 

27.-LIBERTY TO APPLY 
Liberty is reserved to the parties to apply in respect to rates 

for shift and weekend work. 

28.-EFFECT OF 38-HOUR WEEK 
(I ) Termination 

(a) A worker subject to the provisions ofsubclause (I) 
of Clause 7.--Hours of this award who has not taken 
any Accrued Day(s) Off accumul ated during a work 
cycle in which employment is terminated, shall be 
paid the total of hours accumulated towards the Ac
crued Day( s) Offfor which payment has not already 
been made. 

(b) A worker who has taken any Accrued Day Off dur
ing a work cycle in which employment is terminated 
shall have the wages due on termination reduced by 

the total hours for which payment has already been 
made but for which the worker had no entitlement 
toward those Accrued Day(s) Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where a worker is on workers' compensation 
for periods for less than one complete 20 day 
work cycle, such worker will accrue towards 
and be paid for the succeeding Accrued Day 
Off following such absence. 

(ii) A worker will not accrue Accrued Day(s) Off 
for periods of workers' compensation where 
such period ofleave exceeds one or more com
plete 20 day work cycles. 

(iii) Where a worker is on workers' compensation 
for less than one complete 20 day work cycle 
and an Accrued Day Off falls within the pe
riod, the worker will not be re-rostered for an 
additional Accrued Day Off. 

(b) 12 Months' Work Cycle 
(i) Where a worker is on workers' compensation 

for periods for less than a total of20 consecu
tive work days in a work cycle such worker 
will accrue towards and be paid for the suc
ceeding Accrued Day(s) Off following such 
leave. 

(ii) Where a worker is on workers' compensation 
for periods greater than a total of20 consecu
tive days in a work cycle such worker wiIl have 
the period of workers' compensation added 
to the work cycle. 

(3) Leave Without Pay 
(a) 20 Day Work Cycle 

A worker who is absent on any form ofleave with
out pay during a 20 day work cycle shall not accu
mulate an entitlement to an Accrued Day Off for the 
period of such leave nor will the worker be entitled 
to an Accrued Day Off whilst on leave without pay. 

(b) 12 Months' Work Cycle 

(i) A worker who is absent on any form of leave 
without pay for less than a total offive days in 
any work cycle shall not have payment reduced 
when proceeding on Accrued Day(s) Off. 

(ii) A worker who is absent on any form ofleave 
without pay for a total offive days or more in 
any work cycle will have such period ofleave 
added to the work cycle. 

(Hi) Where a worker is on workers' compensation 
for greater than 20 consecutive work days and 
an Accrued Day Off as prescribed in subclause 
(I) of Clause 7.-Hours of this award falls 
within the period the worker shall be 
re-rostered for another Accrued Day Off on 
completion of the 20 week work cycle follow
ing such absence. 

29.-SUPERANNUATION 
(I) Employer Contributions: 

(a) An employer shall contribute 3% of ordinary time 
earnings per eligible employee into one of the fol
lowing Approved Superannuation Funds: 

(i) Westscheme; or 
(ii) an exempted Fund allowed by subclause (4) 

of this clause. 
(b) Employer contributions shall be paid on a monthly 

basis for each week of service that the eligible em
ployee completes with the employer. 

(c) No contributions shall be made for periods of un
paid leave, or unauthorised absences in excess of38 
ordinary hours or for periods of workers' compen
sation in excess of 52 weeks. No contributions shall 
be made in respect of annual leave paid out on ter
mination or any other payments on terminations. 
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(2) Fund Membership: 
(a) Contributions in accordance with subclause (1)

Employer Contributions of this clause, shall be cal
culated by the employer on behalf of each employee 
from the date one month after the employee com
mences employment, unless the employee fails to 
retum a completed application to join the Fund and 
the employer has complied with the following: 

(i) the employer shall provide the employee with 
an application to join the Fund and documen
tation explaining the Fund within one week 
of employment commencing. 

(ii) Ifthe employee fails to return to the employer 
a completed application to join the Fund 
within two weeks of receipt, the employer shall 
send to the employee by certified mail, a let
ter setting out relevant superannuation infor
mation, the letter of denial set out in subclause 
(6) of this clause and an application to join 
the Fund. 

(iii) Where the employee completes and returns the 
letter of denial, no contribution need be made 
on that employee's behalf. 

(iv) Where the employee completes and returns 
neither the application to join the Fund nor 
the letter of denial within one week of post
age, the employer shall advise either the Un
ion or the Fund Administrator in writing of 
the employee's failure to return the completed 
form. 

(v) From two weeks following the employer's 
advice pursuant to paragraph (iv) should the 
employee not have returned the completed 
form the employer shall be under no obliga
tion to make superannuation payments on be
half of that employee. 

Provided that if at any time an employee 
returns a signed application form, notwith
standing a previous failure to retum such form 
or the return of a letter of denial, the employer 
shall make contributions on behalf of that 
employee from the date of return of the signed 
application form. 

(b) Part-time and casual employees shall not be entitled 
to receive the employer contribution mentioned in 
subclause (I)-Employer Contributions of this 
clause, unless they work a minimum of 12 hours per 
week. 

(c) Casual employees who are employed for 32 consecu
tive working days or less shall not be entitled to the 
benefits of this clause. 

(3) Definitions: 
"Approved Fund" shall mean any Fund which complies with 

the Australian Government's Operational Standards for Oc
cupational Superannuation. 

"Ordinary time earnings" shall mean the salary, wage or other 
remuneration regularly received by the employee in respect 
of the time w~rked in ordinary hours and shall include shift 
work penalties, payments which are made for the purpose of 
District or Location Allowances or any other rate paid for all 
purposes of the award to which the employee is entitled for 
ordinary hours of work. Provided that "ordinary time earn
ings" shall not include any payment which is for vehicle al
lowances, fares or travelling time allowances (including 
payments made for travelling related to distant work), com
mission or bonus. 

(4) Exemptions: 
Exemptions from the requirements of this clause shall ap

ply to an employer who at the date of this Order: 
(a) was contributing to a Superannuation Fund, in ac

cordance with an Order of an industrial tribunal; or 
(b) was contributing to a Superannuation Fund, in ac

cordance with an Order or Award of an industrial 
tribunal, for a majority of employees and makes pay
ment for employees covered by this award in accord
ance with that Order or Award; or 

(c) subject to notification to the Union, was contribut
ing to a Superannuation Fund for employees cov
ered by this award where such payments are not made 
pursuant to an Order of an industrial tribunal; or 

(d) was not contributing to a Superannuation Fund for 
employees covered by this award; and 

(i) written notice of the proposed alternative Su
perannuation Fund is given to the Union; and 

(ii) contributions and benefits of the proposed al
temative Superannuation Fund are no less than 
those provided by this clause; and 

(iii) within one month of the notice prescribed in 
paragraph (i) being given, the Union has not 
challenged the suitability ofthe proposed Fund 
by notifying the Western Australian Industrial 
Relations Commission of a dispute. 

(5) Operative Date: 
This clause shall operate from the beginning of the first full 

calendar month following the Western Australian Industrial 
Relations Commission approval of the clause. 

(6) Letter of Denial: 
The letter of denial shall be in the following form: 

"To (employer) 
I have received an application for membership of the 

non-contributory Superannuation Fund an understand: 
(I) that should I sign such form you will make 

contributions on by behalf; and 
(2) that I am not required to make contributions 

of my own; and 
(3) that no deductions will be made from my 

wages for superannuation without my consent 
However, I do not wish to be a member of the Fund or 

have contributions made on my behalf .. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

30.-AWARD MODERNISATION AND ENTERPRISE 
CONSULTATION 

(I) The parties to this award are committed to co-operating 
positively to increase the efficiency and productivity of the 
industry to enhance the career opportunities and job security 
of employees in the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or shall be established 
upon request by the employees or their Union. The consulta
tive mechanism and procedure shaH be appropriate to the size, 
structure and needs of that plant or enterprise. 

(3) Where a consultative committee is established, it will be 
free to address any matter which is consistent with the objec
tives of subclause (1) of this clause. 

(4) Discussions that take place will have regard to the fol
lowing requirements: 

(a) the changes sought shall not affect provisions re
flecting State standards; 

(b) the majority of employees affected by the change at 
the plant or enterprise must genuinely agree to the 
change; 

(c) any agreement shall not, in the context of a total pack
age, provide for a set of conditions of a lesser stand
ard than that provided by the award and no employee 
shall have a lesser income as a result of the condi
tions provided for in such agreement; 
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(d) the Union must be a party to any agreement which 
affects the wages and/or conditions of employment 
of employees; 

(e) the Union shall not unreasonably oppose any agree
ment; 

(f) any agreement relating to award matters shall be 
subject to approval by the Western Australian In
dustrial Relations Commission and, if approved, shall 
operate as a schedule to this award and take prec
edence over any provision of this award to the ex
tent of any inconsistency; 

(g) if agreement cannot be reached on a particular is
sue, then the matter may be referred to the Western 
Australian Industrial Relations Commission for de
termination. 

SCHEDULE A-PARTIES TO THE AWARD 
The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of Aus
tralia, W.A. Branch. 

SCHEDULE B-RESPONDENTS 
Kings Parking Co. (W.A.) Pty Ltd 

517 Hay Street, PERTH WA 
Wilson Parking Pty Ltd 

3 Bennett Street, EAST PERTH WA 
Orange Grove Caravan Park 

Kelvin Road, ORANGE GROVE WA 
Palm Beach Caravan and Camping Park Pty Ltd 

37 Fisher Street, ROCKINGHAM WA 
Wesnova Holdings Ltd 

1275 Albany Highway, CANNINGTON WA 
Canterbury Court Pty Ltd 

29 lames Street, PERTH WA 

DATED at Perth this 30th day of December, 1975. 

SCHOOL TEACHERS 
TRIBUNAL

Matters dealt with
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The State School Teachers' Union of 
W.A. (Inc.) 

and 
Hon Minister for Education 

(No. T 15 of 1994) 
GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER A.R. BEECH, Chairperson 
MR R.l. POLLARD, Member 

MRS M. BEAMAN, Deputy Member 
9 February 1995 

REASONS FOR DECISION 
THE COMMISSIONER: The Tribunal has before it an 

application by the State School Teachers' Union ofW.A. (Inc.) 
(the SSTU) for orders pursuant to s. 78( 1)( a)(ii) of the Industrial 
Relations Act 1979 in relation to an inquiry being undertaken 
against Mr Burrows, a member of the SSTU, pursuant to s.7C 
of the Education Act 1928 (the inquiry). The orders sought 
are: 

"(a) An interpretation ofs.7C of the Education Act 1928; 
(b) A permanent stay of the proceedings against 

Mr Burrows under s.7C; 

alternatively to (b) 
(c) A declaration or order that the proceedings in re

spect of the s.7C complaints be stayed until the pro
cedure in Regulation 135 of the Education Act 
Regulations is followed and that only complaints 
properly made under Regulation 135 may be the 
subject of proceedings under s.7C; 

(d) A declaration or order that the CEO only proceed 
with the s.7C complaints where it appears that 
Mr Burrows may be guilty of misconduct; 

(e) [Not proceeded with] 
(f) Declarations or orders that: 

(i) The authorised person specifY, in respect of 
each of the s.7C complaints, how the alleged 
conduct amounts to misconduct as defined in 
s.7C(2); 

(ii) The authorised person provide particulars in 
respect of each of the s.7C complaints of the 
date and place ofthe alleged event, and ofthe 
name ofthe affected student or students prior 
to any response by the teacher." 

The Tribunal listed the matter in conference on the 30th 
January 1995. As a result of that conference, and with the 
consent ofthe parties, the proceedings were adjourned to allow 
further discussions to occur between the parties. Upon request 
the matter was re-listed before the Tribunal on the 8th February 
1995. On that occllsion the applicant sought an order from 
the Tribunal staying the inquiry pending the hearing and 
determination of the application for the above declarations or 
orders. These Reasons for Decision concern the order sought 
staying the inquiry. 

The application before the Tribunal will be listed for hearing. 
It raises a number of serious questions. The Government 
School Teachers Tribunal has the exclusive jurisdiction to deal 
with an appeal by a teacher against any punishment for alleged 
misconduct imposed on him under the Education Act 1928 
(s.78(1)(b)(iii». However this would appear to be the first 
occasion when the Tribunal has been asked to become involved 
in the inquiry initiated under s.7C of the Education Act and 
prior to the respondent reaching a conclusion as a result of 
that inquiry. It raises at least the question whether the Tribunal 
is able to do so and if it is, whether it ought to do so. The 
declarations and orders sought raise serious questions going 
to the incidents to which Mr Burrows is being requested to 
respond and which may be used in the determination of the 
inquiry. They raise issues regarding the fairness or otherwise 
of the inquiry being conducted. The SSTU alleges that there 
has been a denial of natural justice to Mr Burrows and that 
the inquiry initiated pursuant to s.7C of the Education Act 
1928 is including incidents which, even if established, could 
not lead to a finding of misconduct pursuant to that Act and 
therefore the inquiry is bad for that reason. The union claims 
that it is of great importance that an inquiry that is unfair to 
the individual concerned or going beyond the limits of the 
Education Act be dealt with prior to any decision resulting 
from that inquiry and about which an appeal may be made. 

The respondent objects to the orders sought and raises the 
question of the jurisdiction of the Tribunal to become involved 
prior to any conclusion arising out of the inquiry. It denies 
that there has been a denial of natural justice. 

So far as the jurisdiction of the Tribunal to issue an order 
staying the inquiry is concerned I am of the opinion that it 
does have jurisdiction. The application raises issues 
concerning the interpretation or application of s.7C of the 
Education Act 1928 and Regulation 135 of the Regulations to 
that Act governing the service of a teacher, or concerning any 
inequity arising out of the application of that Act or Regulation. 
The Tribunal has the exclusive jurisdiction to enquire into 
and deal with such matters (s.78(1)(a)(ii) of the Act). I do not 
see a conflict with s.23(3)(d) of the Act because an order 
staying the inquiry does not regulate the suspension from duty 
in, or the discipline in, employment ofMr Burrows. A stay of 
the inquiry does not affect his current suspension. Nor is Mr 
Burrows currently being disciplined. Further, and even ifthat 
conclusion is not correct, I am of the opinion that there is not 
provision under the Education Act for an appeal by Mr Burrows 
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in these circumstances. There is an appeal available after a 
finding of misconduct following the conclusion of an inquiry 
pursuant to s.7C ofthat Act. But that has not occurred. Finally 
s.32(3) provides ample power to the Tribunal to issue the kind 
of order now sought. 

As to the merit of issuing such an order, I consider that the 
application raises serious issues. I pass no comment on the 
merit ofthe issues raised. Nor does I reach a conclusion about 
whether or not the Tribunal should become involved at all 
prior to the conclusion of an inquiry being held pursuant to 
s.7C of the Education Act 1928. However I do believe that 
the proper determination of those issues will be rendered futile 
if the inquiry continues and reaches a conclusion prior to the 
application being dealt with. In this the balance of convenience 
is in favour of the applicant. That is, to require the inquiry to 
be stayed pending the determination of these issues will not 
be of great inconvenience to the respondent. Mr Burrows has 
been suspended with pay pursuant to s.7C of the Education 
Act 1928 and will remain so. 

Mr Burrows, effectively the applicant in this matter, is 
obviously of the opinion that he will not suffer any prejudice 
by a delay in the progress ofthe inquiry. Indeed, it is apparent 
that he is of the opinion that he will benefit by having the . 
application determined before the completion of the inquiry. 

For those reasons I am of the opinion that the inquiry against 
Mr Burrows being conducted pursuant to s.7C of the Education 
Act 1928 should be stayed until the decision in application 
T 15 of 1994 is made or until further order ofthe Tribunal. 

The Tribunal is prepared however, to accept an undertaking 
from the respondent in these proceedings that, as a result of 
these Reasons for Decision, the inquiry into Mr Burrows will 
be suspended until the application is determined. If the 
respondent is not able to advise the Tribunal to that effect then 
an order will issue in accordance with these reasons. 

The respondent is requested to advise the Tribunal by close 
of business on Friday the 10th February 1995 whether it agrees 
to suspend the inquiry following this Decision. If, however, 
an order is to issue the parties will be given an opportunity to 
Speak to the Minutes if they advise the Commission by close 
of business on Monday the 13th February 1995. 

MR R.J. POLLARD: I am in agreement with the Reasons 
for Decision and the order proposed by the Chairman and have 
nothing to add. 

MRS M. BEAM AN : I agree that the inquiry should be stayed 
and have nothing further to add. 

THE COMMISSIONER: The Minutes of a Proposed Order 
now issue. 

The parties are advised that application T 15 of 1994 is 
hereby set down for hearing. The hearing will commence on 
Tuesday the 21st February 1995 at 9.00am. A Notice of 
Hearing will be forwarded in due course. 

Appearances: Mr A. Drake-Brockman (of counsel) and later 
Mr S. Bird (of counsel) on behalf of the applicant. 

Mr G. Edwards and with him Mr R. McLeod on behalf of 
the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
The State School Teachers' Union of 

W.A. (Inc.) 
and 

Hon Minister for Education 
(No. T 15 of 1994) 

GOVERNMENT SCHOOLTEACHERS TruBUNAL 
COMMISSIONER A.R. BEECH, Chairperson 

MR RJ. POLLARD, Member 
MRS M. BEAMAN, Deputy Member 

14 February 1995 
Order. 

HAVING HEARD Mr A. Drake-Brockman (of counsel) and 
later Mr S. Bird (of counsel) on behalf of the applicant and 
Mr G. Edwards and with him Mr R. McLeod on behalf ofthe 
respondent, now therefore the Government School Teachers 
Tribunal, pursuant to the powers conferred by the Industrial 
Relations Act, 1979, does hereby order-

(I) THAT the inquiry currently under way pursuant to 
s.7C of the Education Act 1928 in relation to 
Mr Burrows is hereby stayed pending the hearing 
and determination of application T 15 of 1994; 

(2) THAT this Order shall come into effect from the date 
hereof and shall remain in force until the determina
tion of application T 15 of 1994 at which time it shall 
cease to have effect; 

(3) THAT either party may apply for the variation or 
cancellation of this Order prior t(l that time upon 
giving 24 hours' notice of intention to do so each to 
the other. 

[loS.] 
(Sgd.) A. R. BEECH, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act .1979. 
State School Teachers Union of W.A 

(Inc.) 
and 

Hon Minister for Education 
(No. T 15(1) of 1994) 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER A.R. BEECH, Chairperson 

MR R.J. POLLARD, Member 
MRS M. BEAMAN, Deputy Member 

COMMISSIONER A.R. BEECH 
16 March 1995 

Order. 
HAVING heard Mr A. Hodge (of counsel) and with him 

Ms H. Prince (of counsel) on behalf of the Applicant and Mr K. 
Pettit (of counsel) and with him Ms J.C. Pritcbard (of counsel) 
on behalf oftbe Respondent, and by consent, the Government 
School Teachers Tribunal, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders-

(I) THAT the proceedings be adjourned sine die and 
may be re-listed at the request of eitber party; 

(2) THAT the Government School Teachers Tribunal 
reserves the right to convene prior to the proceed
ings being re-listed to deal with any interlocutory 
proceedings. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
State School Teachers Union ofW.A. 

(Inc) 
and 

Hon Minister for Education 
(No. T 17 of 1994) 

Teachers (Public Sector Technical and 
Further Education) Award 1993 

No. TA III of 1992 
(No. T 19 of 1994) 

Teachers (Public Sector Primary and 
Secondary Education) Award 1993 

No. TA I of 1992 
COMMISSIONER A.R. BEECH 

20 March 1995 
REASONS FOR DECISION 

THE COMMISSIONER: By these two applications the 
applicant union seeks to amend two awards to provide for the 
first arbitrated safety net adjustment. Both applications were 
heard separately. The issues to be resolved are similar in both 
applications and they are dealt with together in these Reasons 
for Decision. 

In relation to the Teachers (Public Sector Technical and 
Further Education) Award 1993, the respondent neither 
opposes nor consents to the variation. In relation to the 
Teachers (Public Sector Primary and Secondary Education) 
Award 1993, the respondent similarly does not oppose the 
application. 

On behalf of the applicant, Mr Malone made careful 
submissions regarding the application of the First Arbitrated 
Safety Net Adjustment Principle to the awards in question. 
As a result, the Tribunal is of the opinion that the applications 
fit within that Principle and that the awards should be amended 
as submitted. The Tribunal was informed that the parties have 
treated the awards as paid rates awards. About this the Tribunal 
makes no comment. Whether an award is indeed a paid rates 
award or not was recently the subject of a decision by the Full 
Bench of this Commission (ALHMWU v. Hon Minister for 
Education and Others (1994) 75 WAIG 14) and similarly the 
Commission in Court Session in this State Wage Case « 1994) 
75 WAIG 23 at 34). It is not necessary for the purposes of 
these applications to decide whether the awards are paid rates 
awards or not. The $8.00 arbitrated safety net adjustment is 
available to employees who have not received a wage increase 
through enterprise bargaining since November 1991 whether 
the employees are covered either by a paid rates or a minimum 
rates award. The Tribunal was informed that teachers covered 
by the Teachers (Public Sector Technical and Further 
Education) Award 1993 have not received an increase since 
December 1992 (73 WAIG 502), while in the case of employees 
covered by the Teachers (Public Sector Primary and Secondary 
Education) Award 1993, their last wage increase was the 9th 
July 1992 (72 WAIG 1934). In the context ofthe State Wage 
Decision that is sufficient to allow the first Arbitrated Safety 
Net Adjustment Principle to be applied. 

The parties referred the Tribunal to the current state of 
enterprise bargaining in relation to the employees covered by 
the two awards. The relations between the applicant and the 
respondents are not good. Each accuses the other of being at 
fault. In pursuit of the union's claims pursuant to enterprise 
bargaining, the union has directed its members not to undertake 
any voluntary work. It is a matter of public record that that 
direction is the subject of controversy between the parties. 
However that situation is only before the Tribunal on this 
occasion as part of the information provided to it regarding 
the progress of enterprise bargaining under the award. The 
first arbitrated safety net adjustment is available to employees 
who have not been successful in gaining a wage increase 
pursuant to enterprise bargaining since November 1991. I am 
not convinced that the history of enterprise bargaining between 
these parties, tortuous or not, is determinative of the issues 
which fall for consideration in these applications. The 

industrial relations system within Western Australia is 
undergoing change. Enterprise bargaining does provide an 
opportunity to the parties to be directly responsible for their 
industrial relations, but a successful outcome will need a greater 
maturity than has currently been demonstrated. If the task is 
beyond them, either party has recourse to the Commission for 
assistance and, if necessary, arbitration. However these 
applications do not relate to enterprise bargaining but arise 
from the lack of success of any enterprise bargaining outcome. 
Mr Cloghan is correct in identifYing that the position of the 
respondent in not opposing the first arbitrated safety net 
adjustment does not condone or endorse the current state of 
industrial relations between the parties relating to their 
enterprise bargaining positions. The two issues are separate. 

The matter to be determined by the Tribunal is the date of 
operation of the $8.00 arbitrated safety net adjustment. The 
applicant asks for the variation to operate from the date of 
application, that being 13th December 1994. The respondents 
oppose any retrospectivity. The issue is to be approached in 
this way. Whether the Tribunal gives retrospective effect to 
its order is governed by s.39 of the Act. That section prescribes 
that the Tribunal may give retrospective effect if there are 
special circumstances which make it fair and right so to do. 
What constitutes "special circumstances" is left to the Tribunal 
to determine. It is an opinion which must be formed in the 
light of the circumstances of the particular case on each 
occasion when the question arises (HSOA v. Association for 
the Blind and Others (1982) 62 WAIG 2080). In my view 
special circumstances exist for the following reasons. The 
application being sought is an adjustment pursuant to the State 
Wage Decision. It followed the earlier National Wage 
Decision. Whilst I appreciate the view that, of itself, that is 
the ordinary course of events and is not a special circumstance, 
the fact remains that the Commission in Court Session in the 
State Wage Decision itself thought those circumstances were 
such that a measure ofretrospectivity would be made available. 
The order in the State Wage Decision is dated 30th December 
1994. The Decision envisages that an application may be given 
effect to no earlier than the 7th November 1994. That does 
not confer an automatic right to retrospectivity. However the 
claim cannot be divorced from its context. It is not appropriate 
merely to say that the lack of a wage increase for some time is 
not special, or that the size of the increase of itself is not special, 
or that the length of the retrospective period sought to be 
granted is not special. Rather, those matters all contribute to 
the overall context of these applications. What is to be 
considered special is a matter of equity, good conscience and 
substantial merit on a consideration of all of the circumstances. 
In my view those circumstances in the context of the earlier 
National Wage Decision and the subsequent State Wage 
Decision and the manner in which this application has been 
processed are the special circumstances which call for a date 
of operation earlier than today's date. The circumstances of 
these applications include that the respondent must be taken 
to have known of the likelihood that these awards would 
receive the $8.00 variation from the time that the National 
Wage Decision was known. They have certainly known since 
13th December 1994 ofthe intention of the applicant union to 
amend the award to that effect because the application was 
served the same day that it was lodged in the Commission. 
The awarding of the increase does not take them by surprise 
and they may be taken to have had a sufficient opportunity to 
prepare for the increase to come. I am prepared to accept that 
the respondent has not in any sense delayed the orderly progress 
of these applications. The awarding of a retrospective date of 
operation is not as a punishment for the conduct of the 
respondent. I have reached a similar view in an earlier matter 
(ALHMWU v. Dept of Conservation and Land Management 
and Others (1995) 75 WAIG 408) and have not been persuaded 
by the submissions put on this occasion that that view is wrong. 
Nor does that view sit uncomfortably with the decision of the 
Commission otherwise constituted in ALHMWU v. Gay-Dor 
Plastics «(J 994) 74 WAIG 961) relied upon by the respondent. 
In that matter the Commission found that special circumstances 
existed which made it fair and right to make an $8.00 per 
week variation to the Plastic Manufacturing Award 1977 
retrospective, in that case by four weeks (and see also the 
decisions of the Commission in relation to the Engineering 
Trades (Government) Award where a date of 7th November 
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1994 was awarded (75 WAIG 402) and the Public Service 
Award 1992 where a date ofthe 9th January 1995 was awarded 
(No. P9 of 1995; 17/2/95, unreported». 

However an applicant seeking to benefit from the 
retrospectivity envisaged by the State Wage Decision needs 
to have taken prompt action to bring the necessary applications 
before the Commission. In this case the applicant did not 
seek to have the matters listed until 8th February 1995. In my 
view that means that a date of operation in December is fair 
and reasonable in the context of s.39 and the State Wage Case. 
The date upon which the application was lodged is the 13th 
December 1994 and that seems to me to be an appropriate 
date. I would order accordingly. 

In the Teachers (Public Sector Technical and Further 
Education) Award 1993 the parties were not able to agree on 
the manner in which the first arbitrated safety net adjustment 
is to be reflected in the rates payable to casual employees. 
The Tribunal believes it is appropriate to provide an 
opportunity for the parties to confer and reach agreement on 
this matter. If they are unable to reach agreement then the 
Tribunal will hear the submissions of the parties on this matter 
and determine it. For that reason the parties are requested to 
advise the Tribunal by 31 st March 1995 whether or not they 
have been able to reach that agreement. If agreement is not 
able to be reached then the Tribunal will re-list the matter to 
deal with that part ofthe application only. Any determination 
made by the Tribunal will operate from the date of operation 
determined in these Reasons for Decision. 

Dr N. Reeves: I agree with the conclusion of the Chairperson 
and have nothing to add. 

Mr R.J. Pollard: I have read the reasons for decision of the 
Chairperson in draft form. I agree with those reasons and 
have nothing to add. 

Minutes of Proposed Order now issue. 
Appearances: Mr P. Malone on behalf of the applicant. 
Mr D. Cloghan and with him Mr E. Barlow on behalf ofthe 

respondent in application No. T 17 of 1994. 
Mr R. McLeod on behalf of the respondent in application 

No. T 19 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofW.A. (Inc.) 

and 

Hon Minister for Education 

(No. T 17 of 1994) 

Teachers (Public Sector Technical and Further 
Education) Award J 993 No. TA III of 1992 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER A.R. BEECH, Chairperson 

DR N. REEVES, Member 

MR R. POLLARD, Member 

28 March 1995 

Order. 
HAVING heard Mr P. Malone on behalf of the Applicant 

and Mr D. Cloghan and with him Mr E. Barlow on behalf of 
the Respondent, the Commission, pursuant to the powers 
conferred on it under the I ndustrial Relations Act, 1979 hereby 
orders--

(1) THAT the Teachers (Public Sector Technical and 
Further Education) Award 1993 be varied in accord
ance with the following Schedule and that such vari
ation shall have effect on and from the 13th day of 
December 1994. 

(2) THAT liberty be reserved to the parties to have de
termined the manner in which the first arbitrated 
safety net adjustment is to be reflected in the rates 
payable to casual employees. 

(Sgd.) A. R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Part I-Salary and Additional Payments: Delete Clause 

8.-Salary Scale and Clause 9.-Additional Time Teaching 
and Casual Teaching ofthis Part and insert in lieu the follow
ing: 

8.-SALARY SCALE 
(l) Employees shall be paid salaries and additional payments 

in accordance with the provisions of this clause. The pay 
rates set out in this clause were last varied on and from the 
13th day of December 1994. 

(2) LECTURERS/COUNSELLORS 
(a) The following salary scale shall apply to Lecturers 

and Counsellors. 
$8 per week 

Minimum Safety Net Total 
Salary Adjustment Salary 

$ Per Annum $ per annum $ per annum 
Grade I 28,188 417 28,605 
Grade 2 29,611 417 30,028 
Grade 3 31,035 417 31,452 
Grade 4 32,459 417 32,876 
Grade 5 33,882 417 34,299 
Grade 6 35,306 417 35,723 
Grade 7 36,730 417 37,147 
Grade 8 38,154 417 38,571 
Grade 9 39,577 417 39,994 
Grade 10 41,000 417 41,417 

(b) Except as otherwise provided in this award, progres
sion along the salary scale shall be by annual incre
ments and shall be dependent upon satisfactory 
service. 

(c) A lecturer/counsellor who has not had a satisfactory 
report may not advance further than 3 annual incre
ments from grade of appointment. 

(d) Progression beyond two increments from grade of 
appointment is dependent on attaining an approved 
teaching qualification. 

(e) An individual's commencement salary grade shall 
meet the following minimum conditions:-

(i) Grade I :-Certificate, plus 5 years trade expe
rience or basic qualification and/or criteria 
necessary to perform the position. 

(ii) Grade 2:-The attainment on years trained sta
tus as defined or equivalent to UG2 status. 

(Hi) Grade 3:-The attainment of 4 years trained sta
tus as defined or equivalent to UG I status. 

(iv) Grade4:-The attainment of5 years trained sta
tus as defined or equivalent to PG 1 status. 

(t) A Counsellor must be a 'Registered Psychologist' 
in accordance with the provisions of the Psycholo
gists Registration Act 1976. 

(3) ADVANCED SKILLS LECTURER 1 (ASLI) 
ADVANCED SKILLS COUNSELLOR 1 (ASCI) 

$8 per week 
Minimum Safety Net Total 

Salary Adjustment Salary 
Point $ Per Annum $ per annum $ per annum 

42,538 417 42,955 
2 44,075 417 44,492 
3 45,612 417 46,029 

Progression to ASLI and ASCI will be contingent upon 
meeting the specified criteria, in Appendices I and 2 
respectively. 



1030 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(4) 
Minimum 

Salary 
Sperannum 

ADVANCED SKILLS 

S8perweek 
Safety Net 
Adjustment 
$ per annum 

Total 
Salary 

Sperannum 

LECTURER 2 (ASL2) 47,150 417 47,567 
ADVANCED SKILLS 
COUNSELLOR 2 (ASe 2) 
CURRICULUM OFFICER 
LEVEL 2 (CO 2) 
Progression to ASL2 or ASC2 or Curriculum Officer Level 

2 will be available to, in the case of Lecturer ASL I's 
Counsellors ASC I's and Curriculum Officer Level l's subject 
to mee~ng the specified criteria, in Appendices 3, 4 and 5 
respectively. 

(5) PROMOTIONAL POSITIONS 
(a) Curriculum Officer Level 1 (CO I) 

Regional Co-Ordinator 
$8 per week 

Minimum Safety Net Total 
Salary Adjustment Salary 

Point $ Per Annum $ per annum $ per annum 
I 42,538 417 42,955 
2 44,075 417 44,492 
3 45,612 417 46,029 

Selection for CO 1 will be based on the specified criteria in 
Appendix 6. 

Regional Co-ordinator positions are currently classified as 
Education Officer I for which criteria, duties and roles are 
alre.a~y established. They are Education Act promotional 
POSItions. 

(b) 
Minimum 

Salary 
$ Per Annum 

Head of Program > 47,150 
Centre Manager I > 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 

Total 
Salary 

$ per annum 
47,567 

Selection for Head of Program and Centre Manager I will 
be based on the specified criteria in Appendices 7 and 8 
respectively. 

(c) 
Minimum 

Salary 
$ Per Annum 

Principal Lecturer> 49.200 
Centre Manager 2 > 
Senior Counsellor > 
Senior Curriculum 

Offieer > 

S8 per week 
Safety Net 
Adjustment 
$ per annum 

417 

Total 
Salary 

$ per annum 
49.617 

Selection for Principal Lecturer, Senior Counsellor and 
S~ni<!r ~urriculu~ Officer will be based on the specified 
cntena m Appendices 9, 10 and 11 respectively. 

Selection Criteria for Centre Manager 2 are subject to further 
negotiation between the parties. 

(d) Associate Director 
$8 per week 

Minimum Safety Net Total 
Salary Adjustment Salary 

Point $ Per Annum $ per annum $ per annum 
I 49,200 417 49,617 
2 52,275 417 52,692 

(6) ALLOWANCES AND ADDITIONAL PAYMENTS 
(a) Lecturers approved to undertake special projects or 

administrative duties determined by the Executive 
Director shall have their annual salary increased by:-

Special Projects ' 
Administrative Duties: 
- 4 year trained 
- Other 

Allowance 
$ Per Annum 

2,050 

1,141 
939 

(b) Lecturers may be transferred to undertake special 
projects for a period up to two years with an option 
for a further 12 months. These officers will progress 
on the lecturing scale as provided in this clause. At 

the completion ofthe project the lecturer will revert 
to his or her new substantive salary on the lecturing 
scale. 

(7) HOLIDAY LOADING 
(a) Employees shall be paid a loading of 17-112 percent 

of current salary when proceeding on annual leave. 
The .loading shall be calculated with respect to a 
maximum off our weeks annual leave provided that 
the amount of such loading shall not exceed the 
amount set out in the Australian Bureau of Statistics 
publication for average weekly earnings per male 
employed unit in Western Australia for the Septem
ber quarter in the year immediately proceeding the 
date leave is taken. 

(b) For the purposes of this clause there shall be no dis
tinction between pennanent and temporary employ
ees. 

(c) Any employee employed for not less than one con
tinuous month shall be entitled to a holiday loading 
on a pro-rata basis for each continuous month's serv
ice. 

(d) Any employee who works for a period within the 
school year which extends over tenn or semester 
vacations will be credited with service for such va
cation period or periods. 

(8) ARBITRATED SAFETY NET ADJUSTMENT 
The rates of pay in this award include the first 

$8.00 per week arbitrated safety net adjustment payable under 
the December, 1994 State Wage Decision. This first $8.00 
per week arbitrated safety net adjustment may be offset to the 
extent of any wage increase as a result of agreements reached 
at enterprise level since 1 November, 1991. Increases made 
under previous State Wage Case Principles or under the current 
Statem~nt of Principles, excepting those resulting from 
enterpnse agreements, are not to be used to offset arbitrated 
safety net adjustments. 

(9) PART TIME EMPLOYEES 
(a) A part-time employee shall receive salaries and al

lowances on a pro rata basis in the proportion that 
the working time worked bears to that of a full time 
employee. 

(b) A part-time employee shall work for such period of 
time as is in inverse proportion to the part-time hours 
before being eligible for an increment in basic sal
ary or additional payment. 

(c) A part time employee shall accrue entitlement to all 
leave provided for in this award, at the same rate as 
a f~1I .time employ~e but shall be paid on a pro rata 
baSIS In the proportion that the time worked bears to 
full time. 

9.-ADDITIONAL-TlME TEACHING AND CASUAL 
TEACHING 

(I) The additional-time hourly rates applicable to all 
employees full time or fractional, shall be calculated as follows: 
B~se annual salary divided by 1117.84, provided that the 

maximum rate shall be that payable to an ASL I, point 3. 
(2) Rates of Payment-Casual Work: 
Rates of payment for people employed to teach on an hourly 

casual basis shall be based on level of subjects taught: 
Teaching Rates 

(Per Class Hour) 
$ 

Adult Education Level I 22.80 
Certificate or Labour 

Markets Programs Level 2 32.60 
Associate Diploma! Advanced 

Certificate 
Small Business Management Level 3 40.30 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofw'A. (Inc.) 

and 

Hon Minister for Education 

(No. T 19 of 1994) 

Teachers (Public Sector Primary and Secondary 
Education) Award 1993 No. TA I of 1992 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER A.R. BEECH, Chairperson 

OR N. REEVES, Member 

MR R. POLLARD, Member 

28 March 1995 

Order. 
HAVING heard Mr P. Malone on behalf of the Applicant 

and Mr R. McLeod on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

THAT the Teachers (Public Sector Primary and Sec
ondary Education) Award 1993 be varied in accordance 
with the following Schedule and that such variation shall 
have effect on and from the 13th day of December 1994. 

(Sgd.) A. R. BEECH, 
[L.S.) Commissioner. 

Schedule. 
I. Schedule B.-Salaries and Additional Payments: Delete 

Tables I through to VI inclusive ofthis Schedule and insert in 
lieu the following: 

TABLE I-TEACHERS AND SCHOOL 
ADMINISTRATORS 

Level I 

Level 2 

Teachers 
Lecturers (Senior 

Colleges) 
Level 3 

Minimum 
Salary 

$ Per Annum 
21317 
22446 
23764 
24807 
26439 
28020 
30085 
31460 
33700 
34748 
36204 
38950 

41 782 
43406 
45245 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 

417 
417 
417 

Principal of Primary School « 100 students) 

Total 
Salary 

$ per annum 
21734 
22863 
24181 
25224 
26856 
28437 
30502 
31 877 
34117 
35165 
36621 
39367 

42199 
43823 
45662 

Principal of Education Support School « 40 students) 
Principal of Agricultural School/College « 40 students) 
Deputy Principal District High School (Secondary) 
Deputy Principal District High School (Primary) « 200 

students) 
Deputy Principal of Primary School 
Programme Co-ordinator (Primary)--Distance Education 
Head of Department-Secondary Schools (previously 

known as Senior Teacher) 
Programme Co-ordinator-(previously limited tenure Senior 

Teacher positions) 
Senior Lecturer-Senior College 
Deputy Principal Education Support School (>40 students) 

Level 4 

Minimum 
Salary 

$ Per Annum 
47262 
48524 
49786 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 
417 
417 

Total 
Salary 

$ per annum 
47679 
48941 
50203 

Principal of Agricultural School (40 to 80 students) 

Principal of Primary School (100 to 300 students) 

Principal of Education Support School (40 to 80 students) 

Deputy Principal High and Senior High Schools (provided 
that Deputy Principals of High and Senior High Schools with 
an enrolment of> 600 students may progress to the minimum 
of Level 5) 

Deputy Principal District High School (Primary)(> 200 
primary students) 

Deputy Principal-Distance Education 

Head of School-Senior College 

Level 5 

Minimum 
Salary 

$ Per Annum 
51589 
53318 
55052 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 
417 
417 

Total 
Salary 

$ per annum 
52006 
53735 
55469 

Principal of Primary School (301 to 700 students) 

Principal of District High School (150 to 450 students) 

Principal of Agricultural College (> 80 students) 

Principal of Education Support School (> 80 students) 

Vice Principal-Distance Education 

Deputy Principal-Senior College 

$8 per week 
Minimum Safety Net Total 

Salary Adjustment Salary 
$ Per Annum $ per annum $ per annum 

Level 6 57946 417 58363 
59680 417 60097 
61409 417 61 826 

Principal High and Senior High School 

Principal of Primary School (> 700 students) 

Principal-Distance Education Centre 

Principal of Senior College 

TABLE II-EDUCATION OFFICERS 
$8 per week 

Minimum Safety Net Total 
Salary Adjustment Salary 

$ Per Annum $ per annum $ per annum 
Level 1 
Education Officer 31651 417 32068 
School Support 

Officer 33462 417 33879 
35269 417 35686 
37080 417 37497 
38887 417 39304 
40695 417 41112 
42035 417 42452 

Level 2 
Education Officer 43379 417 43796 

45003 417 45420 
46 841 417 47258 

Level 3 
Senior Education 

Officer 48859 417 49276 
Consultant 50120 417 50537 

51383 417 51800 
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TABLE m-8CHOOL DEVELOPMENT OFFICERS 
The following salary scale shall be paid to employees 

employed as School Development Officers: 

Level I 

Minimum 
Salary 

$ Per Annum 
30599 
32411 
34218 
36029 
37832 
39640 
40984 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 
417 
417 
417 
417 
417 
417 

Total 
Salary 

$ per annum 
31 016 
32828 
34635 
36446 
38249 
40057 
41401 

TABLE IV~OUNSELLlNG ASSISTANTS 

Level 

Minimum 
Salary 

$ Per Annum 
21 830 
23 150 
24446 
25756 
27297 
28883 
30513 
32151 
33563 
34969 
36395 

$8 per week 
Safety Net 
Adjustment 

$ per annum 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 

Total 
Salary 

$ per annum 
22247 
23567 
24863 
26173 
27714 
29300 
30930 
32568 
33980 
35386 
36812 

No new appointments will be made to this salary table from 
I July 1990. 

TABLE V-GUIDANCE OFFICERS 
The following salary scale shall be paid to employees 

employed as Guidance Officers: 

Minimum 
Salary 

$ Per Annum 
Guidance Officer, 

Grade 11 

Guidance Officer, 

24031 
25360 
26666 
27969 
29575 
31207 
32846 
34482 
35898 
37317 
38742 

Grade I 38 863 
39577 
40295 
41009 
41728 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 
417 
417 
417 
417 
417 
417 
417 
417 
417 
417 

417 
417 
417 
417 
417 

Total 
Salary 

$ per annum 

24448 
25777 
27083 
28386 
29992 
31624 
33263 
34899 
36315 
37734 
39159 

39280 
39994 
40712 
41426 
42145 

No new appointments will be made to this salary table from 
1 July 1990. 

TABLE VI-8CHOOL PSYCHOLOGISTS 
The following salary scale shall be paid to employees 

employed as School Psychologists: 

Level I 

Minimum 
Salary 

$ Per Annum 

School Psychologist 
(Provisional) 29 087 

School Psychologist 30 896 
32707 
34514 
36321 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

417 
417 
417 
417 
417 

Total 
Salary 

$ per annum 

29504 
31313 
33124 
34931 
36738 

Minimum 
Salary 

$ Per Annum 

$8 per week 
Safety Net 
Adjustment 
$ per annum 

Total 
Salary 

$ per annum 
Level 2 
School Psychologist 38128 

39939 
41564 
43191 

417 38545 
417 40356 
417 41981 
417 43608 

Level 3 
Senior School 

Psychologist 45790 
46829 
47870 

417 46207 
417 47246 
417 48287 

Level 4 
Principal School 

Psychologist 49315 
50339 
51383 

417 49732 
417 50756 
417 51800 

(I) School Psychologists, Level I shall progress to School 
Psychologist, Level 2 on having met the following-

(a) Full registration status with the Psychologists Board 
of West em Australia; and 

(b) Having served twelve months on the maximum of 
School Psychologist, Level I. 

(2) An employee on Table I wishing to transfer to the School 
Psychology Service shall transfer to the closest salary higher, 
plus one increment, to the maximum of Level 2 of Table VI. 
An employee who transfers to a salary in Level 2, Table VI 
shall be deemed to be Level I, Table VI for all purposes other 
than salary. 

(3) Employees shall be entitled to the following allowances 
while carrying out the duties specified: 

(a) 

(b) 

(c) 

(d) 

Band 1 

ALLOWANCE 
$ PER ANNUM 

572 
Responsible for school bus services (1-5 buses). 
Teacher of m entally/ physically handicapped in Edu
cation Support Units. 
Special Responsibility Allowance I. 

Band 2 

ALLOWANCE 
$ PER ANNUM 

I 144 
Responsible for school bus services (6-10 buses). 
Teacher of m entally/ physically handicapped in Edu
cation Support Centres and Schools. 
Teacher at Remote Community Schools, as deter
mined by the Chief Executive officer. 
Teacher at Distance Education Centre. 
Special Responsibility Allowance 2. 

Band 3 

ALLOWANCE 
$ PER ANNUM 

1716 
Responsible for school bus services (11-15 buses). 
Employees engaged in supervisory duties at residen
tial wings. 
Special Responsibility Allowance 3. 

Band 4 

ALLOWANCE 
$ PER ANNUM 

2288 
. Responsible for school bus services (16 or more 
buses). 

Youth Education Officer. 
District Youth Officer. 
Principal of a school with residential wing. 
Special Responsibility Allowance 4. 
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(e) 
ALLOWANCE 

$ PER ANNUM 
Advanced Skills Teacher I 200 
Senior Teacher 
Key Teacher 

(4) The allowances provided for in subclause (3) are not 
mutually exclusive, provided that an employee shall only be 
entitled to receive one Special Responsibility Allowance. 

(5) The responsibility for school bus services shall be vested 
in the school Principal provided that this may be delegated to 
a Deputy Principal who shall then be entitled to payment of 
the appropriate allowance in lieu of the Principal. 

Internal Relief 
(6) (a) An employee who is directed to undertake internal 

relief work during the minimum time set aside for 
release from face-to-face teaching shall be paid the 
following rates (calculated as annual salary divided 
by 1673.45, except that Level I rates shall equal at 
least the hourly rate for Level I Point 8)-

Salary Grade Hourly Rate 
Level I, Point 4 19.05 

Point 5 19.05 
Point 6 19.05 
Point 7 19.05 
Point 8 19.05 
Point 9 20.39 

Level 2, Point I 21.0 I 
Point 2 21.88 
Point 3 23.52 

(b) Payments for such work shall be made four times 
per year. 

(7) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since I November, 1991. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofW.A. (Inc.) 
and 

Hon Minister for Education. 
No. TCR 12 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER A.R. BEECH. 

OR N.R. REEVES, Member. 
MR B. POLLARD, Member. 

Reasons for Decision. 
16 March 1995. 

THE CHAIRPERSON: The matter before the Tribunal is an 
application by the applicant union for an order from the Tri
bunal that the respondent abolish the position of Programme 
Co-ordinator at the Advanced Manufacturing Technologies 
Centre and a further order that the respondent re-advertise the 
position as Associate Director (Academic) in accordance with 
the Teachers (Public Sector, Technical and Further Education) 
Award 1993. The claim is opposed. 

The Tribunal received submissions from the applicant un
ion, submissions from the respondent and also evidence from 
Mr Beere, the Managing Director of AMTC. 

At the conclusion of the proceedings on the 3rd March 1995 
the Tribunal dismissed the application giving brief reasons 

for doing so and indicating that Reasons for Decision would 
be published subsequently. What follows are those Reasons 
for Decision. 

The background to the matter shows that the creation of the 
AMTC in approximately November 1991 and the need seen 
by the respondent to have a management structure suited to it 
led to the eventual creation ofa position known as Programme 
Co-ordinator. Discussions between the parties revealed some 
hostility on the part of the applicant union to the creation of 
that position. Because the position entitled the Programme 
Co-ordinator to a 37Y2 hour week and four weeks' annual leave 
the applicant union saw the creation of the position as under
mining the equivalent (according to it) classification of Asso
ciate Director (Academic) under the award. According to the 
evidence of Mr Beere the opposition of the union became 
absolute with the threat that if the respondent did create the 
position it would be black-banned and the operations of TA FE 
affected. 

For the above reason, and also because there was not the 
budget for non-teaching positions, the respondent created the 
position as a public service position. 

The uncontroverted facts establish that the respondent cre
ated the Programme Co-ordinator positions in approximately 
November 1992. The positions are public service positions 
created pursuant to the authority granted by the Public Serv
ice Act and the subsequent Public Sector Management Act. 
The persons occupying these positions are public servants. 

Further, the persons occupying these positions are not teach
ers as defined under the Education Act: there is no require
ment for a teaching academic qualification to hold the position, 
because, given the opposition ofthe union, the criteria for the 
position were changed in June 1994 to delete the requirement 
for a teaching academic qualification. Further again, although 
not as fundamental, the persons occupying these positions are 
not covered by the Teachers (Public Sector, Technical and 
Further Education) Award 1993 because by clause 4.--Scope 
of that award it applies only to employees employed under the 
provisions of the Education Act. 

The jurisdiction of the Government School Teachers Tribu
nal is, relevantly, to enquire into and deal with any industrial 
matter relating to a teacher, a group of teachers or teachers 
generally and any matter concerning the interpretation or ap
plication of any Act or Regulation governing the service of a 
teacher, a group of teachers or teachers generally or concern
ing any inequity arising out ofthe application of any such Act 
or Regulation. The Industrial Relations Act defines a teacher 
to include, relevantly, any person holding or acting in a posi
tion in the department in respect of which a teaching academic 
qualification is required, but does not include any public serv
ant whether or not he/she holds or acts in a position in respect 
of which a teaching academic qualification is required. Simi
larly for the definition of "teaching staff of the department". 
The positions to which this application is directed, and the 
persons occupying those positions are not teachers, a group 
of teachers or teachers generally. They are public servants. 

It follows therefore that the Tribunal does not have the ju
risdiction to make the order sought. As the entire proceed
ings concern the application of the union for such an order the 
Tribunal dismissed the application for want of jurisdiction. 

It is noteworthy to observe that the uncontroverted evidence 
before the Commission is that the creation of the position as a 
public service position without the requirement to possess a 
teaching academic qualification became inevitable once the 
applicant union adopted an intransigent opposition. The re
spondent has taken a path legally open to it in order to achieve 
what it sees as a proper management structure for the AMTC. 
In doing so it took a path which effectively bypassed what 
was, in the circumstances, an immature reaction to its initia
tive on the part of the applicant union. 

The evidence ofMr Beere also reveals that one other reason 
for the creation of the position as a public service position 
was due to budgetary constraints for non-teaching positions. 
The Tribunal is unaware of budgetary constraints being a bar 
to the creation of teaching positions and views the appearance 
of such a reason with some degree of concern. Ifthe position 
of Programme Co-ordinator is to be seen as important by the 
respondent for the effective and productive management of 
AMTC then the proper classification of the position should 
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not be dependent upon whether the money for the position 
comes administratively from one budget or another. Rather, 
the proper classification of the position should be made on 
the merits. If, on the merits, such a position is to be a public 
service position, so be it. However there may be reasons why 
it would be more appropriate, in the context of the overall 
operation of Technical and Further Education institutions, for 
the position to be a teaching position. The complaint of the 
applicant union that the creation of a public service position 
is a further erosion of career path opportunities for teachers 
may well be such a reason. 

Or N. Reeves: I agree and have nothing to add. 
Mr R.J. Pollard: I concur with the findings that, as Pro

gramme Co-ordinator is a public service position, the Tribu
nal does not have the jurisdiction to deal with the matter. 

However, the Union's contention that career path opportu
nities are being further eroded may well be justified when such 
appointments are not being made under the Education Act. 

Appearances: Ms S. Archer appeared for the applicant. 
Mr D. Cloghan appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofW.A. (lnc) 
and 

Hon Minister for Education. 
No. TCR 12 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 
COMMISSIONER A.R. BEECH. 

DR N.F. REEVES, Member. 
MR R.J. POLLARD, Member. 

7 March 1995. 
Order. 

HAVING heard Ms S Archer on behalf of the Applicant and 
Mr D Cloghan on behalf of the Respondent, the Government 
Shool Teachers Tribunal, pursuant to the powers conferred on 
it under the Industrial Relations Act, 1979 hereby orders--

THAT the application be dismissed. 
(Sgd.) A.R. BEECH, 

[L.S) Commissioner. 

NOTICES
Union matters

No. 386 of 1995 

Chairman. 

NOTICE is given of an application by "The West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' Union 
of Workers" to the Full Bench of the Western Australian 
Industrial Relations Commission for an alteration to Rule 3.
Membership. 

The current Rule 3.-Membership is set out below, and the 
proposed new rule follows:-

Existing Rule 
3. MEMBERSHIP 

The Union shall consist of an unlimited number of persons 
employed by the Western Australian Government Railways 
Commission as:-

(a) locomotive engine drivers; 
(b) railcar drivers; 
(c) driver's assistants; 
(d) trainee enginemen; 
(e) locomotive cleaners. 

A person who---
(a) is employed on work which, at the 19th December, 

1969, was regulated by the provisions of an award 
to which this Union was not a party; or 

(b) is employed on work which the Commission has re
fused to regulate by an award to which this Union is 
a party, 

shall not be a member of this Union. 
A person shall not be a member of this Union who is not a 

worker except in capacity of an honourary member or a 
member who or whose personal representative is entitled to 
some financial benefit or financial assistance under these Rules 
while not being a worker. Any person eligible for membership 
of the Union shall, on the presentation of a membership form 
duly signed and witnessed, be proposed by one and seconded 
by another member at the monthly meeting of the Union and 
if a majority of the members present vote in favour of his 
becoming a member, he shall be considered elected. 

Proposed Rule: 
3. MEMBERSHIP 

The Union shall consist of an unlimited number of persons 
employed as:- . 

(a) Locomotive Engine Drivers; 
(b) Electric and Diesel Railcar Drivers; 
(c) Driver's Assistants; 
(d) Trainee Enginemen; 
(e) Locomotive Cleaners. 

A person who---
(a) is employed on work which, as at 19 December, 1969, 

was regulated by the provisions of an award to which 
this Union was not a party; or 

(b) is employed on work which the Commission has re
fused to regulate by an award to which this Union is 
a party, 

shall not be a member of this Union. 
A person shall not be a member of this Union who is not a 

worker except in capacity of an honourary member or a 
member who or whose personal representative is entitled to 
some financial benefit or financial assistance under these Rules 
while not being a worker. Any person eligible for membership 
of the Union shall, on the presentation of a membership form 
duly signed and witnessed, be proposed by one and seconded 
by another member at the monthly meeting of the Union and 
if a majority of the members present vote in favour of his 
becoming a member, he shall be considered elected. 

This matter has been listed before the Full Bench on the 
29th day of May 1995. 

A copy of the Rules of the organisation and the proposed 
set of rules may be inspected at my office, 815 Hay Street, 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that he 
has a sufficient interest or desires to object to the application 
may do so by filing a notice of objection in accordance with 
the "Industrial Relations Commission Regulations 1985". 

10 April 1995 

R LOVEGROVE, 
Deputy Registrar. 
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No. 406 of 1995 
NOTICE is given of an application by the "State School 

Teachers' Union ofW.A. (Incorporated)" to the Full Bench of 
the Western Australian Industrial Relations Commission for 
an alteration to Rule 4.-Membership and Rule 5.
Entitlements. 

The current Rule 4.-Membership and Rule 5.
Entitlements are set out beloW, and the proposed new rules 4. 
and 5. follow:-

Existing Rules 

4. MEMBERSHIP 
The State School Teachers' Union ofW.A. (Incorporated) 

shall consist of an unlimited number of persons employed or 
usually employed in the following categories:-

(a) FULL MEMBERS: 
(i) Teachers employed by the Education Depart

ment of Western Australia or by any institu
tion providing techn ical and further education 
in Western Australia and teachers employed 
in pre-sehool centres in Western Australia pro
vided that such teachers hold or are enrolled 
for the purpose of obtaining a teaching aca
demic qualification. 

(ii) Any person employed by any of the employ
ers or in any of the places referred to in sub
rule (a) (i) ofthis rule who is employed as an 
education officer, guidance officer, counsel
lor or demonstrator. 

(iii) Teachers employed in a temporary capacity by 
a technical and further education institution. 

(iv) Teachers employed by and in a Community 
College in Western Australia. 

(v) Any person elected to an office in the State 
School Teachers' Union of Western Australia. 

(b) HONORARY LIFE MEMBERS: Any teacher or 
any employee of the Union who has rendered long 
and meritorious service to the Union may, upon re
tirement, be appointed as an Honorary Life Mem
ber. For the purpose of such an appointment it shall 
be necessary that nominations be received and ap
proved by the Executive and published in the W.A. 
Teachers' Journal or The Western Teacher at least 
three months prior to the opening of State Council. 

(c) HONORARY MEMBERS: Exchange teachers who 
are members ofa teachers' organisation in the State 
or country from which they have come and unem
ployed teachers may be appointed by the Executive 
as Honorary Members of this Union. 

(d) SPECIAL CATEGORY MEMBERSHIP: Persons 
who are not trained teachers but who because of their 
special expertise are placed in charge of a class in 
any area of the educational service may become Spe
cial Category Members. 

(e) RETIRED TEACHER MEMBERS: Teachers re
tired from the Education Department of W.A. be
cause of age or invalidism may be admitted as Retired 
Teacher Members at the discretion ofthe Executive. 

(f) ASSOCIATE MEMBERS: The following persons 
are eligible:-

(i) Retired employees of the Union. 
(ii) Former members, including all categories who 

are not eligible for any other form of mem
bership. 

(g) APPOINTED MEMBERS: Any employee of the 
SSTUWA appointed to a position as General Secre
tary. Industrial Advocate, Industrial Organiser, Li
brarian. Industrial Research Officer or Women's 
Officer. 

5. ENTITLEMENTS 
(a) FULL MEMBERS shall be entitled to all rights, 

privileges and benefits of membership of this Un
ion. 

(b) HONORARY LIFE MEMBERS shall be entitled to 
all rights, privileges and benefits available to full 
members except that they shall not stand for office. 

(c) HONORARY MEMBERS shall have the same rights 
and privileges as full members except that they shall 
not be entitled to be represented at State Council or 
to hold Union office or to vote in elections for Un
ion office. 

(d) SPECIAL CATEGORY MEMBERS shall have the 
. same rights and privileges as full members except 

that they shall not be entitled to form a branch, hold 
Union office, or vote at elections for a Union office. 

(e) RETIRED TEACHER MEMBERS shall not be eli
gible to stand for election to any office of the Union 
or to vote at such an election but shall be entitled to 
all other rights, privileges and benefits of member
ship except as otherwise provided by this Constitu
tion and provided that the use of the facilities at 
Union headquarters shall be by decision of the Ex
ecutive. 

(t) ASSOCIATE MEMBERS ofthe Union shall not be 
entitled to be represented at Conference, nor be eli
gible to stand for election to an office ofthe Union. 
nor to vote at such elections, nor receive industrial 
assistance but shall be entitled to use the facilities at 
Union headquarters and have other social benefits 
as decided by Executive from time to time. 

(g) APPOINTED MEMBERS shall be entitled to all 
rights, privileges and benefits of membership of this 
Union, except 

(i) the right to attend State Council as a delegate, 
and 

(ii) the right to stand for office. 

Proposed Rules: 
4. MEMBERSHIP 

The State School Teachers' Union ofW.A. (Incorporated) 
shall consist of an unlimited number of persons employed or 
usually employed in the following categories:-

(a) FULL MEMBERS: 
(i) Teachers employed by the Education Depart

ment of Western Australia or by any institu
tion providing technical and further education 
in Western Australia and teachers employed 
in pre-school centres in Western Australia pro
vided that such teachers hold or are enrolled 
for the purpose of obtaining a teaching aca
demic qualification. 

(ii) Any person employed by any of the employ
ers or in any ofthe places referred to in sub
rule (a) (i) of this rule who is employed as an 
education officer, guidance officer, counsel
lor or demonstrator. 

(iii) Teachers employed in a temporary capacity by 
a technical and further education institution. 

(iv) Teachers employed by and in a Community 
College in Western Australia. 

(v) Any person elected to an office in the State 
School Teachers' Union of Western Australia. 

(vi) Any employee of the SSTUWA(Inc.) provided 
that such persons are not eligible for member
ship of the Australian Municipal, Administra
tive, clerical and Services Union of employees, 
W.A., Clerical and Administrative Branch. 

(b) HONORARY LIFE MEMBERS: Any teacher or 
any employee of the Union who has rendered long 
and meritorious service. to the Union may. upon re
tirement, be appointed as an Honorary Life Mem
ber. For the purpose of such an appointment it shall 
be necessary that nominations be received and ap
proved by the Executive and published in the W.A. 
Teachers' Journal or The Western Teacher at least 
three months prior to the opening of State Council. 

(c) HONORARY MEMBERS: Exchange teachers who 
are members of a teachers' organisation in the State 
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or country from which they have come and unem
ployed teachers may be appointed by the Executive 
as Honorary Members of this Union. 

(d) SPECIAL CATEGORY MEMBERSHIP: Persons 
who are not trained teachers but who because oftheir 
special expertise are placed in charge ofa class in 
any area of the educational service may become Spe
cial Category Members. 

(e) RETIRED TEACHER MEMBERS: Teachers re
tired from the Education Department of W.A. be
cause of age or invalidism may be admitted as Retired 
Teacher Members at the discretion of the Executive. 

(f) ASSOCiATE MEMBERS: The following persons 
are eligible:-

(i) Retired employees of the Union. 
(ii) Former members, including all categories who 

are not eligible for any other form of mem
bership. 

(g) Deleted. 

5. ENTITLEMENTS 
(a) FULL MEMBERS shall be entitled to all rights. 

privileges and benefits of membership of this Un
ion. 

(b) HONORARY LIFE MEMBERS shall be entitled to 
all rights. privileges and benefits available to full 
members except that they shall not stand for office. 

(c) HONORARY MEMBERS shall have the same rights 
and privileges as full members except that they shall 
not be entitled to be represented at State Council or 
to hold Union offige or to vote in elections for Un
ion office. 

(d) SPECIAL CATEGORY MEMBERS shall have the 
same rights and privileges as full members except 
that they shall not be entitled to form a branch, hold 
Union office. or vote at elections for a Union office. 

(e) RETIRED TEACHER MEMBERS shall not be eli
gible to stand for election to any office of the Union 
or to vote at such an election but shall be entitled to 
all other rights, privileges and benefits of member
ship except as otherwise provided by this Constitu
tion and provided that the use of the facilities at 
Union headquarters shall be by decision of the Ex
ecutive. 

(f) ASSOCIATE MEMBERS ofthe Union shall not be 
entitled to be represented at Conference. nor be eli
gible to stand for election to an office of the Union, 
nor to vote at such elections, nor receive industrial 
assistance but shall be entitled to use the facilities at 
Union headquarters and have other social benefits 
as decided by Executive from time to time. 

(g) Deleted. 
This matter has been listed before the Full Bench on the 

31 st day of May 1995. 
A copy of the Rules of the organisation and the proposed 

set of rules may be inspected at my office, 815 Hay Street. 
Perth. 

Any organisation registered under the Industrial Relations 
Act 1979, or any person who satisfies the Full Bench that he 
has a sufficient interest or desires to object to the application 
may do so by filing a notice of objection in accordance with 
the "Industrial Relations Commission Regulations 1985". 

R LOVEGROVE. 
Deputy Registrar. 

10 April 1995. 




