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MURRAY J 

This is an application for a stay of certain orders made by 
his Honour the President of the Western Australian Industrial 
Commission pending the determination of an appeal therefrom 
to the Industrial Appeal Court. 

The matter comes before me pursuant to the Industrial Re
lations (Western Australian Industrial Appeal Court) Regu
lations 1980 reg 6. That regulation formerly provided that the 
institution of an appeal to the Industrial Appeal Court auto
matically operated as a stay of proceedings on the judgment 
or order·the subject of the appeal, subject only to the power of 
a Judge of the Court to direct that the proceedings should not 
be so stayed. Regulation 6 was amended in 1994. It now reads: 

~'An appeal to the Court does ·not operate as a stay of 
proceedings on the decision being appealed from unless 
the Court or a Judge of the Court directs otherwise." 

It follows that the patty seeking the stay of proceedings car
ries the burden of moving the Court or a Judge thereof, to 
make that order. 

The question arises upon what grounds should such an or
der be made? The Industrial Relations Act 1979 (WA) s 49 
deals with appeals to ~I'< FuIJ Bench from a decision of a Com
missioner. Sub-section (11) gives power to make an order "that 
the operation of the decision appealed against be stayed, wholly 
or in part, pending the hearing and determination of the ap
peal." That provision has been held by a President of the Com
mission to. give·a discretion to make an order upon the basis 
of the· application of the principles which would apply to the 
grant of interlocutory injunctions. It has been held that the 
·applicant for a stay must demonstrate that the appeal raises a 
serious question to be determined in the sense that the conten
tion that the decision of thl'< Commission is wrong is at least 
arguable and not merely frivolous. That being the case, it has 
been held that it is necessary to establish that the balance of 
convenience favours the grant of a stay. That can only be re
garded as raising the consideration that the risk of injustice if 
the decision to grant a stay is wrong is overcome by the injus
tice which would be occasioned by the refusal of the stay: 
Australian Agricultural Machinery Group v Amalgamated 
Metal Workers' & Shipwrights' Union ofWA (1985) 66 WAIG 
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14, 16, applying Mount Newman Mining Co Pty Lld v Asso
ciation of Drafting, Supervisory & Technical Employees, WA 
Branch (1985) 65 WAIG 2052, 2053. 

However, even in the case first cited above, the learned 
Acting President referred to the tests generally applied to the 
grant of a stay by courts of record following the institution of 
an appeal, He expressed the view that applying those princi
ples, the stay would only be granted where the special cir
cumstances of the case so required. The tests generally to be 
applied to the exercise of the discretion to grant a stay pend
ing an appeal are conveniently stated by Dawson J, in respect 
of an appeal to the High Court after the grant of special leave, 
in Federal Commissioner of Taxation v Myer Emporium Lld 
(No. 1) (1986) 160 CLR 220,222-3 when his Honour saidof 
the relevant High Court rule: 

"It is well established by authority that the discretion 
which it confers to order a stay of proceedings is only to 
be exercised where special circumstances exist which jus
tify departure from the ordinary rule that a successfulliti
gant is entitled to the fruits of his litigation pending the 
determination of any appeal. Special circumstances jus
tifying a stay will exist where it is necessary to prevent 
the appeal, if successful, from being nugatory. Generally 
that will occur when, because of the respondent's finan
cial state, there is no reasonable prospect of recovering 
moneys paid pursuant to the judgment at first instant. 
However, special circumstances are not limited to that 
situation and will, I think, exist where, for whatever rea
son, there is a real risk that it will not be possible for a 
successful appellant to be restored substantially to his 
former position if the judgment against him is executed: 
see McBride v Sandland (No 2) (1918) 25 CLR 369, 375." 

That statement of the test has been applied generally by West
ern Australian courts. A good, relatively recent example is to 
be found in Deputy Commissioner of Taxation v Fontana 
[1989] WAR 262, a decision of White M (as his Honour then 
was) in which he collected and discussed relevant authorities 
before concluding that, in the particular case, the discretion 
should not be exercised in favour of the grant of a stay, be
cause all that had been shown by the applicant was a degree of 
inconvenience, albeit inconvenience involving some financial 
penalty, to the appellant. 

In my opinion, I should adopt the test generally formulated 
by the courts in respect of a stay of execution pending appeal 
in my approach to the exercise of my discretion in this case .. I 
see no reason to distinguish an appeal, alleging error of law, 
to the Industrial Appeal Court from the Commission, from 
any other appellate process. In my opinion the test stated 
above is convenient and consistent with the general principle 
that, except in exceptional circumstances, the successful party 
is to be taken to be entitled to the judgment made below which 
is assumed to be correct until established on appeal to be wrong. 
In my opinion, to state the test for the grant of a stay in terms 
of the approach to be taken by a court at first instance when an 
interlocutory injunction is sought, is simply unhelpful and too 
readily satisfied. The order should not be stayed pending ap
peal simply upon the basis that there is an arguable case to be 
ventilated on the appeal and that it is more convenient to the 
appellant than inconvenient to the respondent that the stay 
should be granted. 

The somewhat lower threshold for the exercise of the dis
cretion adopted by the Industrial Commission of NSW in Court 
Session in the case Water Industry Salaried Officers' Union v 
Professional Officers' Association (NSW) (1987) 22 IR 178 
followed earlier decisions of the New South Wales Court of 
Appeal and was conceded to be "considerably based" upon 
the terms of the Supreme Court Rules of NSW. I did not find 
it persuasive as to the approach to be adopted. I was also 
referred to a decision of Kennedy J in Federated Liquor & 
Allied Industries Employees Union (WA) v Federated Miscel
laneous Workers Union (WA) (1993) 52 IR I. But in that 
case, his Honour does not discuss the test to be applied to the 
task of considering the ordering of a stay for the simple rea
son that he was concerned with the form of r 6 before its amend
ment in 1994 and was therefore considering whether to make 
an order which would remove the stay automatically applied 
by the rule, a quite different task. 

The orders of his Honour the President which the appellant 
would have stayed, were made on an application by the re
spondent to him under the Industrial Relations Act 1979 (WA) 
s 66. The orders were made on 20 March following the deter
mination of the application by his Honour and the publication 
of his reasons on 23 February. The application was made by 
the respondent in his capacity as a member of the appellant 
Union. The respondent is also a member of the General Com
mittee of the Union, its governing body subject to decisions 
taken by the membership at a delegates' conference or meet
ing. The respondent has been dissatisfied with the adminis
tration of the Union, particularly by its General Secretary, an 
official of the Union who is elected, but thereafter may re
main in office until his resignation, retirement at 65, or re
moval by the General Committee, under r 18 of the appellant's 
Rules. The respondent has been suspended indefinitely from 
the General Committee, he says because of the role he has 
played in the organisation of petitions criticising the adminis
tration of the Union. He is not even permitted to attend meet
ings of the General Committee as an observer. 

His application called into question the validity of r 18, hav
ing regard to the terms of the Industrial Relations Act s 56( 1 )( e) 
which provides that the rules of an organisation: 

"shall not permit a person to be elected to hold an office 
within the organisation for a period exceeding 4 years 
without being re-elected;" 

The application was successful, and his Honour the Presi
dent ordered on 20 March that in view of the inconsistency of 
the relevant part ofr 18 with s 56(1)(e), in relation to the of
fice of General Secretary, the appellant was within 56 days of 
20 March, directed to alter the rule so that it required the Gen
eral Secretary to stand for election every two years "the first 
such election to be completed prior to the 31 st day of July 
1995." 

The appeal brought by the Union seeks to challenge that 
order generally upon the basis upon which it was argued be
fore the President that no such order should be made. The 
point is one of the interpretation of the term "office" in 
s 56(1)(e), which expression is defined in s 7(1) in terms which 
would potentially include the holder of the office of General 
Secretary of the appellant, but the definition of the term "of
fice" provides that it: 

" ... does not include the office of any person who is an 
employee of the organisation and who does not have a 
vote on the committee of management of the organisa
tion;" 

In the view I have taken of the nature of this application, it 
is unnecessary to. visit the argument the appellant proposes to 
present to the Industrial Appeal Court in any detail. It is suffi
cient that I say that the question which the appellant would 
seek to ventilate, of the exclusion of the General Secretary. 
from the definition of "office" and therefore from the require
ments of s 56(1)(e), is fairly arguable, as is the contrary view 
espoused by the respondent which found favour with 
his Honour the President. 

The appeal having been instituted on 28 March, it has been 
listed for hearing on 1 August by which time, pursuant to the 
orders made by the President, the appellant will have been 
required to amend r 18 and hold an election for the office of 
General Secretary. The effect of the appeal succeeding would 
of course be that neither procedure would be required. For the 
appellant it is therefore argued that to leave his Honour the 
President's order in force would involve administrative in
convenience and some expenditure on the part of the Union, 
whereas, it is urged, to order a stay would save that inconven
ience and expense if the appellant is ultimately successful and 
leave the respondent only a delay of some months in the im
plementation of the orders if the appeal should fail. 

On the other hand, the respondent deposes that there are 
particular reasons why any such delay would not be accept
able. Those reasons are concerned with a comprehensive pro
gramme of restructuring of the jobs of the members of the 
Union which has been initiated by their employer, Westrail. 
The respondent says that the Union will be represented in those 
negotiations by its President, who is paid by Westrail, and its 
General Secretary, who is not only paid his salary in that of
fice, but also is paid a salary by Westrail in an engineman's 
classification. It is clear from the respondent's affidavit that 
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he considers that the General Secretary may not provide ad
equate representation to the Union and its membership be
cause of conflict of interest. He says those negotiations are 
likely to be completed before the reform he has won by the 
orders of the President can be implemented, if their operation 
is now stayed. In addition, he refers to the making of a Fed
eration Agreement between the appellant and other related 
unions. Under that agreement, a scheme of amalgamation be
tween the unions is to be developed within 12 months. In that 
process the respondent fears that the Union's General Secre
tary may be able to entrench his position as a salaried official 
of the amalgamated Union, without him ever having to face 
re-election. 

It would be difficult to make a judgment about the weight of 
those considerations if that was necessary for the determina
tion of the present application. The facts have not been tried 
out and it may be that the respondent's perceived difficulties 
are no more than the ordinary and acceptable conduct of the 
business of the Union in its day to day operation as an indus
trial organisation, representing its members. Certainly a court 
sitting in my position would be required to scrutinise such 
allegations with care, because in some respects they are 
emotively made and reveal an antipathy on the part of the 
respondent towards the appellant's General Secretary. For ex
ample he deposes that: 

" .. .if the stay is granted, the proper democratic control of 
the Union will have been avoided by the General Secre
tary for at least a further fi ve months until December 1995 
at the earliest." 

It is of course the Union itself which was the respondent to 
the application before the President and which now brings 
this appeal. If the Union is indeed being operated in accord
ance with its Rules made by its members, and they are un
democratic, that would not seem to me to be a particularly 
weighty complaint in the context of this application. I would 
find it difficult to discern, if it was necessary, where the bal
ance of convenience would lie in this case. 

However, as I have already indicated, in my view this appli
cation is to be determined by applying the test usually held to 
govern the exercise of a court's discretion to grant a stay pend
ing appeal. I am satisfied that I should treat such a remedy as 
of an exceptional character, only to be ordered where to refuse 
it might leave the appellant, if successful in the appeal, in the 
position that it might have suffered some irremediable harm 
by the refusal of the stay in the meantime. 

That is neither asserted, nor deposed to on behalf of the 
appellant in this case. The most that is ventured, in my opin
ion, is the claim of administrative and financial inconvenience 
to which I have referred. Such a ground of application, as we 
have seen, did not move White M in F ontana, and I find it no 
more persuasive in this case. The application must be refused. 

WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT 

Industrial Relations Act 1979. 

Appeal No. lAC 2 of 1995. 
IN THE MATTER OF an appeal against orders made by his 
Honour the President of the Western Australian Industrial Re
lations Commission in Matter Numbered 1244 of 1994 dated 
the 20th day of March 1995. 

BETWEEN: 
The West Australian Locomotive Engine Drivers' , 

Firemen's and Cleaners' Union of Workers 
Applicant 

and 
David Kimberley Hathaway 

Respondent 

BEFORE: 

MR JUSTICE MURRAY. 

Order. 
17 May 1995. 

HAVING heard Mr J 0 Kennedy, (of Counsel) for the appli
cant, and Mr R D FarrelJ, (of Counsel) for the respondent, THE 
COURT DOTH HEREBY ORDER that paragraphs 1, 2 and 
3 of His Honour The President of the Western Australian In
dustrial Relations Commission order in matter No 1244 of 
1994 dated the 20th day of March 1995, not be stayed. 

JGCARRIGG, 
Clerk of the Court. 

FULL BENCH
Appeals against decision 

Commission-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Trevor Durham 
(Appellant) 

and 

Western Australian Government Railways 
Commission tJa Westrail. 

(Respondent). 

No. 1305 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER P.E. SCOTT. 

COMMISSIONER R.H. GIFFORD. 

17 May 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision of 
the Commission at first instance, constituted by a single Com
missioner, wherein it dismissed an application by the appel
lant, Trevor Durham, in which he alleged that he was unfairly 
dismissed and sought an order for reinstatement. It is against 
that decision that the appellant appeals on the following 
grounds (see pages 2-5 of the appeal book, volume 1 (herein
after referred to as "AB 1 "»: 

"I. The leamed Commissioner erred in law in conclud
ing that the Appellant was not unfairly dismissed by 
the Respondent. 
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2. In reaching the conclusion that she did, the learned 
Commissioner erred: 

(a) in finding that the Appellant had a choice to 
avoid the intention of the Respondent to ter
minate his employment upon settlement of his 
claim for damages when: 

(i) the claim for damages and the question 
whether or not the Appellant accepted 
the offer of settlement were not relevant 
to the Appellant's employment with the 
Respondent and the termination of that 
employment; 

(ii) it was not reasonable for the Respond
ent to attach its own condition to a set

. tleinent offer which was made 
principally on behalf of another party; 

(iii) the Appellant was entitled to litigate and 
to settle his claim for damages without 
ramifications in terms of his employ
ment with the Respondent; 

(iv) refusal of the offer of settlement by the 
Appellant would have meant that the 
Appellant was obliged to pursue litiga
tion against the truck driver furthet,.as 
stated by the learned Commissioner,and 
perhaps against the Respondent, which 
may not have been in the Appellant's 
best interests; 

(v) in the absence of evidence that it was 
not in the Appellant's best interests to 
finalise his claim against the truck driver 
by accepting the offer of settlement, and 
that the Respondent would have con-

. tinued to employ the Appellant ifhe did 
not settle his claim, and by finding that 
there was no consensual termination of 
the contract of employment between the 
Appellant and the Respondent, it was 
not open to the learned Commissioner 
to find that the Appellant had a choice 
to avoid termination of his employment, 
particularly as the bargaining positions 
of the parties were weighted unequally 
and unfairly in favour of the Respond
ent; 

(b) in finding that the Respondent reasonably 
acted on the presumption that by accepting the 
offer of settlement, the Appellant was conced
ing his interest in continued employment with 
the Respondent, when the Respondent's pre
sumption did not go to the issue of the fair
ness of the Respondent's conduct in the 
settlement negotiations; 

(c) having found that there were circumstances 
whereby the R~spondent could have accepted 
the Appellant back to work and that the Re
spondent could have pursued vocational re
habilitation for the Appellant, finding that 
these matters were rendered inoperative be
cause of the known intention of the Respond
ent to terminate the Appellant'S employment 
upon settlement of the claim; 

(d) in finding that verbal notice of intention to 
terminate employment by the Respondent, 
which was likely to be unlawful, did not go to 
establish unfairness by the Respondent when 
considered in the context of the settlement 
negotiations; 

3. The learned Commissioner should have found that: 
(a) in law and in fact, the Appellant's common 

law claim for damages was against the truck 
driver, not against the Respondent; 

(b) the Appellant's employment with the Re
spondent was not related to the Appellant's 
claim for damages, and only became an issue 
in negotiations for settlement of the action at 
the insistence of the Respondent; 

(c) in attempting to impose a condition upon a 
settlement of the Appellant's claim regarding 
the termination of the Appellant's employ
ment, the Respondent was obliging the Ap
pellant to choose between accepting a 
settlement of his claim, which was principally 
with the truck driver, and which may have been 
in his best interests, and continuing with liti
gation which might have been against his in
terests, in the face of the Respondent's 
determination not to continue his employment 
under any circumstances, thus denying him a 
free, fair and equal choice; 

(d) the Appellant was entitled to settle his claim 
against the truck driver according to the mer
its of the claim and in his own perceived best 
interests free of any threats or coercion in re
spect of his employment, from the Respond
ent; 

(e) the purpose of the Respondent in becoming a 
party to the Appellant'S claim for damages, 
and attempting to impose a condition of ter
mination of employment on the Appellant if 
he settled his claim with the truck driver, was 
to finalise its statutory obligations to the Ap
pellant under the Workers Compensation and 
Rehabilitation Act, and thus deny him ongo
ing vocational rehabilitation, which it could 
not have done without his consent; 

(f) the behaviour of the Respondent in the settle
ment negotiations in imposing a condition 
upon settlement of the Appellant's claim re
lating to his continued employment was there
fore harsh, oppressive and unfair; 

(g) the verbal notice of intention to terminate the 
Appellant'S employment by the Respondent, 
subsequently confirmed by the Respondent's 
letter, was unlawful as it was not consensual 
and did not comply with the notice provisions 
of the relevant award applying to the Appel
lant's employment; 

(h) in these circumstances the unlawful termina
tion of the Appellant's employment was harsh, 
oppressive and unfair." 

A notice of contention was filed herein on behalf of the re
spondent, which, formal parts omitted, reads as follows: 

"In the event that the Appellant in Appeal No. 1305 
of 1994 is successful in respect of his grounds of appeal 
that termination of his employment was unfair, the ap
peal should nevertheless be dismissed on the basis that 
there was no dismissal and that the learned Commissioner· 
had no jurisdiction under s.29 of the Industrial Relations 
Act to deal with the application, for the following rea-
sons: 

I. The learned Commissioner erred in fact and 
in law in failing to find that the contract of 
employment had terminated on or before 
8 July 1993 by frustration, as a result of the 
Appellant's past and likely future incapacita
tion for work as a locomotive driver; 

2. The learned Commissioner erred in fact and 
in law in failing to find that there was a con
sensual termination of the employment con
tract between the Appellant and the 
Respondent; 

The Respondent seeks an order that Appeal No. 1305 
of 1994 be dismissed." 

BACKGROUND 
The appellant, Mr Trevor Durham, was emI?loyed as a loco

motive engine driver by the Western Austrahan Government 
Railways Commission (hereinafter referred to as "Westrail"), 
which runs the State's railways system. He had been employed 
full-time since 1972 (approximately 21 years), and his em
ployment was governed by the Government ~ailways Loco
motive Enginemen's Award 1973-1990 (heremafter referred 
to as "the award"). 
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In 1989 he was driving a suburban train which was involved 
in a collision with a semi-trailer at a level crossing. As a 
result of that collision, he was injured in the course of his 
employment, as seems to have been implicitly admitted. He 
suffered incapacity as a result of these injuries and was unable 
to work. Indeed, he was absent from work as a result of those 
injuries from time to time. He received workers' compensa
tion payments. However, on a date which is not clear, his 
solicitors issued a writ against the driver of the semi-trailer 
for personal injury, presumably alleging negligence, in ac~on 
No 2480 of 1991 in the District Court of Western Australia. 

On 20 July 1993, judgment was entered in favour of the 
appellant by consent in the sum of $75,000, together with past 
workers' compensation payments and costs to be taxed if not 
agreed. That judgment was entered against the defendant 
driver, Mr Cumalkovis, and the Western Australian Govern
ment Railways Commission (hereinafter referred to as 
"Westrail"), his employer, which had that day been added by 
consent as the second defendant. 

Mr Cumalkovis' insurer was the State Government Insur
ance Commission (hereinafter referred to as "SOIC"). Westrail 
had an interest in any liability arising out of the accident. That 
was because it was, so the Commission at fIrst instance found, 
a self insurer. The SOIC, however, managed claims against 
Westrail for which service the SOIC charged a fee. The SOIC 
would give notice to Westrail of any pre-trial conference in 
any case which concerned Westrail or to which it was a party. 
There was a pre-trial conference in Mr Durham's action, in 
1993, which was attended by Mr Peter Robert Bradshaw of 
Westrail. After that, Westrail was engaged in settlement dis
cussions in relation to the action. (Mr Bradshaw, I should 
say, was the manager, occupational health and safety, with 
Westrail). 

Mr Durham's condition was the subject of various medical 
reports from the time of his injury until July 1993, and, in
deed, after the settlement of his claim, and when his employ
ment had been terminated. Those reports were made by 
medical practitioners on his behalf and medical practitioners 
on behalf of the defendant in the action. His medical history 
and work history is set out in detail at pages 23-25 (AB 1). 

In the end, in July 1992, Mr Durham was certifIed as unfIt 
for work as a main line driver and he ceased work. 

In August 1992, the medical report provided by one doctor 
was not sanguine as to Mr Durham's long term prognosis for 
recovery. The report questioned whether he would be able to 
work as a train driver. 

In December 1992, there was a report in similar terms. 
In March 1993, another medical practitioner reported that 

Mr Durham had a residual disability which was expected to 
improve. In the report that medical practitioner said that 
Mr Durham was not keen to return to his pre-accident em
ployment and that he could be successfully redeployed. 
Mr Durham denied this assertion. 

There was a pre-trial conference in the District Court in May 
1993 which Mr Bradshaw attended on behalf of the respond
ent, Westrail. There, the SGIC made an offer to settle 
Mr Durham's claim for $75,000 on behalf of the truck driver. 
Mr Durham rejected the offer. 

There were further medical reports directed in particular to 
Mr Durham's ability to return to work as an engine driver. 

The Commission at fIrst instance concluded that the sum of 
$75,000 was offered by the insurer by way of settlement in 
June 1993 of Mr Durham's action, subject to two conditions. 

The conditions were that Westrail be added as a second de
fendant, and that a consent judgment be entered against both 
defendants. There were discussions between the various so
licitors. 

Mr Bradshaw, on behalf of Westrail, made it clear to 
Mr Rhodes of Minter EIJison Northmore Hale, who acted for 
Mr Durham, after Mr John Rando, solicitor, ceased to act, that 
it was Westrail's intention to end Mr Durham's employment 
should he accept the offer of settlement. Mr Durham was in
formed of this. The offer was accepted on 7 July 1993, and 
there was then no reference to his future employment. How
ever, Westrail treated the contract of employment as having 
been terminated on 8 July 1993 by retroactive notice of 20 July 

1993. There was no evidence of anything said at or before the 
time of settlement as to how the sum was arrived at. 

On 12 July 1993, Mr Durham's solicitors wrote to him con
fIrming a conversation on 2 July 1993 with a Mr Ronald 
WiIliam Potts, noting that they had the impression of the pos
sibility that Mr Durham's further employment would be dis
cussed should he accept the settlement. (Mr Potts was an 
occupational therapist employed by Westrail until June 1993. 
In fact; he was the main co-ordinator of services and informa
tion between Westrail branches and the employees for reha
bilitation). 

On 14 July 1993, MrDurham's solicitors wrote to the SOIC 
enclosing a Minute of Consent Order. On the same date, 
Westrail recorded that Mr Durham's employment ended on 
7 July 1993, he having received a lump sum payment on that 
date. 

On 16 July 1993, Mr Durham wrote to Westrail advising 
that he was not willing to settle the claim against the truck 
driver if it meant the end of his employment by Westrail. He 
asked for advice from Westrail as to his future. 

On 19 July 1993. there was a meeting which Mr Durham 
and his solicitor, Mr Rhodes, attended with Mr Bradshaw. 
There they were advised that Mr Durham's employment by 
Westrail had been ended by the fact that he had accepted the 
settlement. 

On 20 July 1993, Minutes of Consent Orders and consent 
judgment were med. as I have said above. 

By letter of 20 July 1993, Westrail informed Mr Durham 
that as a consequence of his acceptance of a lump sum settle
ment his services were terminated as from 8 July 1993. 

FINDINGS OF THE COMMISSION AT FIRST 
INSTANCE 

The Commission at fIrst instance made a number of fInd
ings: 

(1) The contract was not ended by frustration, primarily 
because, as the Commission found, if Mr Durham 
had not accepted the offer then he would have con
tinued on workers' compensation with suitable re
habilitation programmes aimed at his return to work. 

(2) There was not a consensual termination of the em
ployment contract between Mr Durham and Westrail. 
There was consistent evidence from Mr Durham. 
Mr Rhodes, Mr Bradshaw and from the fIrst offer of 
settlement and subsequently, that Mr Durham was 
concerned to maintain the employment relationship 
with Westrail. 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

The offer of settlement was accepted by Mr Durham. 
notwithstanding the clear position of Westrail that 
acceptance would result in an end of his employ
ment. 

(a) This was not an acceptance of Westrail's 
position by Mr Durham but was a result of 
his belief that ongoing employment of some 
sort was still an option open to him afterwards 
and to be pursued distinct from his compen
sation claim. 

(b) That this position was not conveyed to Westrail 
before the offer of settlement was accepted. 

Westrail acted on a presumption that by accepting 
the offer in the face of Mr Bradshaw's advice, 
Mr Durham was conceding his interest in continu
ing to be employed by Westrail. 
Westrail's presumption to that effect was reasonably 
open to it at that time. 
The circumstances of verbal notice of intent that the 
termination, which was likely still unlawful, went to 
establish unfairness by Westrail. 
There was some merit in the argument that Westrail 
could have pursued rehabilitation of Mr Durham 
more. 

(a) The claim was "caught" by the fact of the clear 
and known intention of Westrail to end 
Mr Durham's employment on settlement and 
settlement proceeding anyway. 
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(b) Westrail's linking of the settlement with 
Mr Durham's employment was not a denial 
of justice. 

(c) (i) This was because accepting the settle-
ment in its terms was not the only op
tion open to Mr Durham. 

(ii) This was because he could have pur
sued his claim against the truck driver 
further and also a claim against Westrail, 
but he did not choose to do (in fact that 
is what he did do). 

(d) There is now a medical certificate that he was 
fully fit. 

(e) Mr Durham was not unfairly dismissed. 

CONCLUSIONS 

FRUSTRATION 

It was submitted to us that this contract was terminated by it 
being frustrated. 

(1) Frustration occurs whenever the law recognises that with
out default of either party a contractual obligation has become 
incapable of being performed because the circumstances in 
which the performance is called for would render it a thing 
radically different from that which was undertaken by the con
tract (see Davis Contractors Ltd v Fareham Urban District 
Council £19561 AC 696 at 729 adopted in Codelfa ConstrUc
tion Ply Ltd v State Rail Authority of NSW £19821149 CLR 
337). 

(2) Where a court concludes that a particular contract has 
been frustrated or has not been frustrated, that conclusion is 
one of law (see Tsakiroglou and Co Ltd v Noblee Thorl GmbH 
[19621 AC 93 (cf Scanlan's New Neon Ltd v Tooheys Ltd 
[1943167 CLR 169 at 222-223). 

However, in reaching the conclusion onaw, due regard must 
be had to the evidence relied upon as to the frustrating of the 
contract. 

(3) In the case of an employee, if his/her incapacity, looked 
at before the purported dismissal, was of such a nature or ap
peared likely to continue for such a period, that further per
formance of his obligations in the future would either be 
impossible or would be a thing radically different from that 
undertaken by him and accepted by the employer under the 
agreed terms of his employment (see Marshall v Harland and 
Wolff f1972J 1 WLR 899 at 904), 

(4) A person asserting that a contract has been frustrated 
bears an onus of showing not only the occurrence of the frus
trating circumstances but also that they were not caused by 
any default on her or his part (see F C Shepherd and Co Ltd v 
Jerrom [198711 QB 301 at 319 per Lawton U). 

(5) There are two Australian authorities which differ in ap
proach: 

(a) In Simmons Ltd v Hay [19641 NSWR 416 at 418 
Sugarman J held a contract to be frustrated where, 
"as a result of the plaintiff's incapacitating illness ... 
there did emerge a situation fundamentally different 
from that which existed at the outset of the contract 
of employment". 

(b) In Finch v Sayers [197612 NSWLR 540 Wootten J 
held: 

(i) The usual understanding in contracts of today 
is that prolonged incapacity of an employee 
does not automatically terminate the employ
ment contract, but, subject to sick leave rights, 
excuses the employee from work and the em
ployer from the obligation to pay, and gives 
the employer the right to terminate the con
tract. 

(ii) The contract in that matter had not been frus
trated because of its terms. 

(iii) Alternatively, Wootten J would have reached 
the same conclusion by applying the criteria 
for frustration set out in Marshall v Harland 
and Wolff (op cit) at pages 903-904. 

(6) The test set out in Marshall v Harland and Wolff (op cit) 
was expressed as follows: 

"Was the employee's incapacity, looked at before the 
purported dismissal, of such a nature, or did it appear 
likely to continue for such a period, that further perform
ance of his obligations in the future would either be im
possible or would be a thing radically different from that 
undertaken by him and agreed to be accepted by the em
ployer under the agreed terms of his employment? In 
answering that question, one has regard to the terms of 
the contract, including any provision as to sick pay; how 
long the employment was likely to last in the absence of 
illness; the nature of the employment; the nature of the 
illness and how long it has already continued and the 
progriosis; and the period of past employment." 

(7) The doctrine of frustration can be applied to contracts 
which can be terminated by a short period of notice (see ~ 
Stores Ltd v Leibovici [} 9771 ICR 260 at 263-265). 

(8) In Finch v Sayers (op cit), Marshall v Harland and Wolff 
(opcit) and Notcutt v Universal EQuipment Co <London) Ltd 
£19861 1 WLR 641 at 644-655 what were being considered 
were absences from work for a lengthy period of time because 
of illness. 

(9) (a) In Finch v Sayers (op cit), Marshall v Harland and 
Wolff (op cit) and Notcutt v Universal Equipment Co (lon
don) Ltd (op cit) the employer gave notice of termination to 
,the employee (see, too, Hart v A R Marshall and Sons 
(Bulwell) Ltd £19781 2 All ER 413). 

(b) As' a matter of hiw, if a contract is frustrated there is no 
need to give notice because frustration if present terminates 
the contract by force of law (see Denny, Mott and Dickson 
Ltd v James B Fraser and Co Ltd [19441 AC 265 and Hirji 
Mulii v Cheong Yue (19261 AC 497 and also Egg Stores Ltd 
v Leibovici (op cit». 

(c) However, conduct, such as the giving of notice, is rel
evant in deciding whether the changed circumstances brought 
about by the illness are so fundamental as to strike at the root 
of the relationship (see Marshall v Harland and Wolff (op cit) 
and also Hart v AR Marshall and Sons (Bulwell) Ltd (op cit) 
at page 416). 

Th.ose are the principles which apply to this matter, 
In this case, the Commission at first instance found that al

though Mr Durham had not attended in the workplace for some 
time prior to the settlement, and despite his interest in return
ing to shed duties or other work, it was Mr Bradshaw's evi
dence that had Mr Durham not accepted the offer he would 
have continued on workers' compensation and with a suitable 
rehabilitation programme aimed at his return to work. 
Mr Bradshaw did give evidence that if Mr Durham had not 
accepted the offer which he automatically did, then the reha
bilitation attempts by Westrail would have been ongoing. That 
was an answer he gave in cross-examination (see page 116 of 
the appeal book, volume 2 (hereinafter referred to as "AB2"». 
However, MrBradshaw's evidence also was that once 
Mr Durham had settled his common law claim, Westrail had 
no fuitlierresPonsibilities to rehabilitate Mr Durham (see 
page 116 (AB2». Indeed, Mr Bradshaw said in evidence that 
the .termination of employment essentially occurred as a con
sequence of Mr Durham accepting the settlement. He gave 
evidence that the medical certificates said that Mr Durham 
was totally unfit at the time of settlement. That, of course, 
was not the unequivocal medical evidence. 

In re-examination, Mr Bradshaw said that rehabilitation was 
decided in consultation with a union and clerical work was 
within Mr Durham's capacity, but that he had not fared well 
at Forrestfield doing clerical work. That evidence was some
what less equivocal, however, than his statement in 
cross-examination that rehabilitation would have continued 
had the matter not been settled, as in fact it was. 

After his injury in 1989, Mr Durham was incapacitated and 
in receipt of workers' compensation payments. 

In 1991, he was fit for work as a shed driver on Dr Grigg's 
report, but he was not in fact given work as a shed driver. He 
was given and did take up work of a clerical nature "doing the 
speedometer rolls". Notwithstanding Dr Grigg's report, he 
was not given shed drivers duties, but, in the early part of 
1991, he returned to mainline driving (his pre-accident work), 
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with some periods off work untilJuly 1992. From July 1992 
he did not work again until his dismissal in July 1993. 

The medical reports, in portion, of 1992 and in 1993 (which 
are those closest to the settlement of the claim) give the fol
lowing prognoses: 

(1) Dr Patrick S Cheah, Consultant Rheumatologist, 
29 March 1993 (see pages 302-305 of appeal book, 
volume 3 (hereinafter referred to as "AB3"»: 

"4. In view of his traumatic experience on the joj:> 
he is understandably not keen on returning to 
his pre-accident employment duties as a train 
driver and he could always be successfully 
redeployed in an alternative job situation 
within Westrail. These avenues of employ
ment ought to be fully explored with 
Mr. Trevor Durham with a qualified vocational 
counsellor. 

7. His overall percentage residual disability in 
terms of his neck and low back symptoms 
would be of the order of 10 to 15%." 

(2) Mr John D H Bell, Orthopaedic Surgeon, 24 May 
1993 (see pages 307-310 (AB3»: 

"6. Prognosis: 
Guarded. Although he may remain with dis

comfort for some months I would not expect 
his September 1989 injury to leave with any 
degree of permanent disability." 

(3) DrEdward W Grigg, 3 June 1993 (see pages 311-312 
(AB3»: 

"It is doubtful whether he could discharge any 
full-time job in any capacity in view of his constant 
pains and loss of mental strength required to carry 
on ajob." 

(4) Dr Richard Evans, General Practitioner, 1 February 
1992 (see page 290 (AB3»: 

"5. Long term prognosis: after more than two 
years of treatment with little real change in 
his symptoms, he is not expected to change in 
the next few years. I expect him to be able to 
continue to be able to tolerate his pain with 
help from the above treatment, to enable him 
to work as a driver. He may require periods 
of rest from work, but he should not have to 
give up all together." 

(5) Dr Rob Will, Physician in Bone and Joint Diseases 
(Rheumatologist), 11 August 1992 (see 
pages 291-293 (AB3»: 

"7. Your client is currently working full time and 
in spite of his ongoing symptoms is able to 
cope with this. I would anticipate that with 
time his symptoms should improve though he 
may be left with some residual pain in his neck 
and lower back. 

a. Your client is continuing to experience 
significant neck and low back pain and 
in his current state I am concerned about 
his ability to continue his work as a train 
driver. However, I believe that the on
going nature of the medico-legal pro
ceedings complicates his recovery and 
as soon as his case is settled the better 
in terms of his prognosis. 

d. ... Degenerative problems of his spine 
are not likely to shorten his working 
life." 

(6) Dr Robert Will, 13 November 1992 (see page 295 
(AB3»: 

"Ifhis situation has not changed appreciably then, 
I would advise that he is unfit to return to his previ
ous employment and that he is significantly disa
bled as a result of his injury in September 1989 and 
that his case be settled." 

(7) Dr Robert Will, 30 December 1992 (see 
pages 298-300 (AB3»: 

"I would like to confmn that your client is unable 
to return to work as a train driver because of his 
injuries. Your client is not in a position at present to 
return to the work force. His capacity to sit or stand 
for prolonged periods or his ability to concentrate 
for long periods is limited because of his ongoing 
pain. I would recommend that he be considered for 
a Disability Pension at present Clearly this deci
sion will need to be reviewed at regular intervals in 
the future." 

(8) DrRobert Will, 1 February 1994 (see page 354 
(AB3»: 

I am also happy based upon Mr. Durham's cur
rent level of physical activity and diminished pain 
levels, that he is fit to return to mainline driving." 

There is one other piece of relevant evidence in this respect 
to which Ms Pritchard (of Counsel), on behalf of the respond

. ent, drew our attention. That is that from 29 September 1989 
to 31 August 1992 Mr Durham worked 448 days and was un
able to work 557 days. 

I observe that Mr Durham was employed for 20 years or 
more as a mainline driver, apart from the time subsequent to 
his injury when he was not employed for the whole of the 
time as such. I note also that the award, by clause 31, pro
vides for sick leave, and by clause 32 for payment for sick 
leave at the rate of one-sixth of the guaranteed weeks work for 
each completed month of service. I also note that clause 11 
requires that two weeks written notice incorporating the rea
son for dismissal shall be given by the employer to any worker 
whose services are no longer required. 

I turn firstly to the question of onus. The respondent as
serted at first instance that the contract of employment had 
been frustrated, and therefore that the onus of showing that 
frustrating circumstances occurred lay upon the respondent. 
However, the overall onus of establishing that the dismissal 
was unfair lay upon the appellant (the applicant at first in
stance), Mr Durham. The respondent also bore the onus of 
showing that the circumstances were not caused by any de
fault on its part. 

The frustrating circumstances in this case were, of course, 
the incapacity suffered by Mr Durham as a result of his injury 
from the accident which occurred in the course of his employ
ment on 29 September 1989. 

The question is whether the employee's incapacity, looked 
at before the purported dismissal, was of such a nature or ap
peared likely to continue for such a period that the further 
performance of his obligations would either be impossible or 
would be a thing radically different from that undertaken by 
him and agreed to be accepted by the employer. 

Firstly, I must say that, although there was a short period of 
notice prescribed under the award, the doctrine of frustration 
could still apply. In my opinion, the award did not refer to a 
totally disabling illness (see Notcutt v Universal Equipment 
Co (London) Ltd (op cit». Accordingly, the doctrine offrus
tration could still apply. 

Next, in the absence of illness, it is clear that the employ
ment would have lasted indefinitely. It had already lasted over 
20 years. It was open to the Commission at first instance to 
sofmd. 

The nature of the employment was employment of a perma
nent nature in a skilled position. The illness, as I have already 
said, was incapacitating from time to time and for long peri
ods. However, there was a prognosis from Mr Bell and 
Dr Cheah that Mr Durham was not totally and permanently 
incapacitated and from Dr Grigg and Dr Will of a more pessi
mistic nature. Dr Evans was less pessimistic. 

There was a telling admission by Mr Bradshaw that if the 
settlement had not been accepted, rehabilitation would have 
continued. The Commission at first instance relied on that 
and was entitled so to do. The Commission had the advan
tage of observing Mr Bradshaw give evidence. 

There was not sufficient evidence to establish that the per
formance ofMr Durham's obligations in the future would be 
impossible or that he would be unable permanently to be em-
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ployed as a mainline driver. His rehabilitation would have 
continued. The offer of settlement is the subject of no evi
dence that it contains any significant component for future 
economic loss. 

Further, the retroactive notice of dismissal given on 20 July 
1993 made no reference to incapacity or frustration of the 
contract, and that is relevant in deciding whether the changed 
circumstances brought about by Mr Durham's incapacity were 
so fundamental as to strike at the roots of the relationship (see 
Marshall v Harland and Wolff (op cit) and Hart v A R Marshall 
and Sons (Bulwell) Ltd (op cit». 

Accordingly, the onus upon the applicant to show frustra
tion, as I have set out that onus above, (see F C Shepherd and 
Co Ltd v Jerrom (op cit» was not discharged (see also gener
ally Macken, McCarry and Sappideen "The Law of Employ
ment" (3rd Edition) page 172 at 173 and also Lindgren, Carter 
and Harland "Contract Law in Australia" (1986) chapter 20). 

A question arises upon the submissions of Ms Bladen (of 
Counsel), who appeared for the appellant, whether the respond
ent established at first instance whether the frustrating cir
cumstances, namely the accident and the incapacity, were 
shown by the respondent at first instance not to have been 
caused by any default on the respondent's part. What oc
curred, on the evidence, is that the truck driver was sued in 
negligence. The respondent was joined by consent as a de
fendant, and consented to judgment against it, as the truck 
driver did against himself, all in favour of the appellant. There 
is no evidence that the respondent denied negligence. In those 
circumstances, it cannot be possibly said to have shown that 
the frustrating circumstances were not caused by any default 
on the respondent's part. It was open, on all of the evidence, 
to find that the contract was terminated and deliberately ter
minated, because the offer of settlement was accepted and that 
it was not even regarded by the respondent as having come to 
an end by the operation of the doctrine of frustration. 

The Commission at first instance did not err in finding as it 
did that the contract did not come to an end because 
Mr Durham's performance of it was frustrated. 
CONSENSUAL TERMINATION 

It was the case for the respondent, too, that there was no 
dismissal of Mr Durham because there was a consensual ter
mination. This, it was said, arose because Mr Bradshaw had 
made it clear at or about the time of a pre-trial conference in 
May 1993, when Westrail was not a party to the action by 
Mr Durham against the truck driver, that if an offer made on 
behalf of the truck driver were accepted then Mr Durham 
would be dismissed from his employment. There was no evi
dence that that threat was repeated at or about the time nego
tiations occurred resulting in the consent judgment and the 
consent by the respondent, Westrail, to being joined as a de
fendant in the action. It was submitted, however, that 
Mr Durham knowing of this threat, and having accepted the 
settlement, it must follow that the termination of the contract 
was then agreed to by him. In other words, it was submitted 
that it was consensual. 

The Commission at fIrst instance concluded that because 
the offer was accepted, notwithstanding the clear position of 
Westrail that the acceptance would result in an end of 
Mr Durham's employment, Westrail's presumption that he had 
accepted that position was open to Westrail. 

Mr Durham, as the Commission accepted, clearly believed 
and was advised that the question of his employment was sepa
rate from any question of his claim for damages. That was his 
evidence and the evidence of Mr Rhodes, his solicitor. It was 
submitted to us by Ms Bladen, for the appellant, that the two 
were simply not linked. There was no agreement that the con
tract would be terminated, so the submission went. 

What occurred was that the respondent, through 
Mr Bradshaw, advised that if action against the truck driver 
was settled by acceptance of the offer made by the SOlC, then 
Mr Durham's employment would be terminated. 

At no time did Mr Durham accept the offer to terminate the 
contract on that basis, as I conclude. Because he accepted the 
offer to settle his claim and because he was then retroactively 
terminated, there was constituted no agreement, to which he 
was a party, to terminate the contract of employment. In fact, 
it is clear that he was issued an ultimatum by Westrail which 

he in fact ignored and ignored on advice. It was not an offer 
to terminate the agreement which he accepted at all. There 
was no consensus. There was no agreement on Mr Durham's 
part to the termination of the contract. What occurred was 
that Westrail, together with the truck driver and Mr Durham, 
entered into an inconsistent agreement. 

The respondent consented to judgment in respect of an 
amount equal to the offer which Westrail had said that 
Mr Durham should not accept if he wanted to retain his em
ployment. There was thereby an agreement by Westrail with 
the truck driver and Mr Durham as a result of which he ac
cepted the offer which was then secured by a consent judg
ment. 

Westrail effectively consented to Mr Durham accepting the 
offer which Mr Bradshaw, for Westrail, had earlier said that 
Mr Durham should not accept if he wanted to retain his em
ployment. 

There then occurred a unilateral retroactive termination of 
Mr Durham's employment purported to be based on the fact 
that he had accepted an offer which resulted in judgment by 
consent against the respondent and the truck driver. He was 
also, of course, unilaterally dismissed from his employment 
without the notice required by the award. The Commission at 
first instance was right to find that there was no consensual 
termination. 

In any event, Ms Bladen submitted that if there were a con
sensual termination of the contract, which there was not, as 
submitted, it was unconscionable. In my opinion, that was 
so. This was a case where a stronger party used the contract 
of employment to attempt to enforce or retain the benefit of 
dealing with a person who suffered from a disability, and where 
it was not consistent with equity or good conscience to allow 
this to occur (see Louth v Diprose [1992) 67 ALJR 95 (Hq). 

Relief may be granted whenever one party is in a position of 
special disadvantage and the other party has unconscionably 
been able to turn that vulnerability to his own end. The posi
tion of the weaker party is assessed by reference to the ques
tion of whether he is able adequately to judge what was in his 
own best interest. In this case, Mr Durham was in a position 
of special disadvantage. 

Further, there was an alternative argument available that the 
agreement to terminate, if there were one, was brought about 
by duress if any contract was entered into which it was not 
(see Universe Tankships Inc of Monrovia v International Trans
port Workers Federation [1983] 1 AC 366 at 400 per 
Lord Scarman and Lord Diplock and see Greig and Davis "The 
Law of Contract" at page 954 et seq). Lord Scarman said at 
page 400: 

"There must be pressure, the practical effect of which 
is compulsion or the absence of choice. Compulsion is 
variously described in the authorities as coercion or the 
vitiation of consent. The classic case of duress is, how
ever, not the lack of will to submit but the victim's inten
tional submission arising from the realisation that there 
is no other practical choice open to him. This is the thread 
of principle which links the early law of duress (threat to 
life or limb) with later developments when the law came 
also to recognise as duress first the threat to property and 
now the threat to a man's business or trade." 

It is my opinion, too, that in the United States, The Restate
ment, Second, Contracts states the law correctly in s.175(1): 

"If a party's manifestation of assent is induced by an 
improper threat by the other party that leaves the victim 
no reasonable alternative, the contract is voidable by the 
victim." 

(See the approval of that statement by Lord Diplock in Uni
verse Tankships Inc of Monrovia v International Transport 
Workers Federation (op cit) at page 384). 

An argument based on duress was not put to the Full Bench, 
so I reach no conclusion on it. However, I illustrate the sort 
of further argument as to unconscionability which would be 
put. 

In this case, if there were an agreement to terminate his con
tract then that agreement was unconscionable and was void
able at the instance of Mr Durham, if there was such an 
agreement, which in fact there was not. 
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In addition, alternatively, there was an implied term that as 
an employer Westrail was required to deal fairly with 
Mr Durham (seeThe Attorney General v WA Prison Officers' 
Union of Workers (appeal No 1195 of 1994) (unreported), 
dated 13 April 1995 (FB)). 

In threatening to dismiss him if he accepted the offer, even 
though in the end the offer was the subject of an agreement 
with Westrail, the respondent, Westrail, acted unfairly and 
contrary to an implied term of the contract to act fairly. Even 
if it were not a breach of an implied term, it was an unfair and 
oppressive act to be taken into account in determining whether 
the dismissal was unfair. 

The Commission at first instance was certainly entitled so 
to find, there being no consensual termination of the contract 
and there being no end to it by operation of the doctrine of 
frustration. 

There was therefore a dismissal as that is defined in Metro
politan (Perth) Passenger Transport Trust v Gersdorf (1981) 
61 WAIG 611. 

UNFAIRNESS AND ORDERS 

It was open to the Commission at first instance to find, and 
the Commission did find, that there was no consensual termi
nation of the contract. Secondly, it was open to the Commis
sion to find, and the Commission did find, that there was no 
frustration of the contract. It was open to the Commission to 
find, and the Commission did find, that had the offer of settle
ment of the action in negligence not been accepted, Mr Durham 
would have continued on workers' compensation with a suit
able rehabilitation programme aimed at his return to work. 
He would not have been dismissed. It was open to the Com
mission to infer on the evidence before it that had he not been 
dismissed Mr Durham would have returned to work in a mat
ter of months as a mainline driver. (There was medical evi
dence to that effect and the Commission correctly so found). 
It was certainly open to the Commission to find that Westrail 
could have pursued Mr Durham's rehabilitation more. The 
Commission did not so find, but indicated there was some 
merit in an argument to that effect. The Commission then 
concluded that the claim was "caught" by the fact of the clear 
and known intention to end Mr Durham's employment on set
tlement. However, the Commission found, rightly, that there 
was no consensual termination. The Commission found, too, 
that the linking of the settlement with employment was not a 
denial of justice because accepting the settlement was not the 
only option open to Mr Durham. In fact, the Commission 
should have found that such linking was unfair and unjust. 

The Commission should have found on the evidence that 
the termination of the contract of employment contravened 
clause 11 of the award, because two weeks notice was not 
given (see clause 11 of the award). There was a written notice 
of dismissal purporting to take effect retrospectively. 

Secondly, since, as the Commission found, the termination 
ofthe contract was not consensual (and therefore a dismissal), 
the contract was unilaterally terminated because Mr Durham 
accepted the offer of settlement of his claim. 

Thirdly, the Commission should have found that the dis
missal carried out a threat whereby Westrail unfairly linked 
an action in negligence against the truck driver to Mr Durham's 
ernployment and his future in that employment. 

Fourthly, notwithstanding all of that, Westrail consented to 
judgment after threatening Mr Durham's employment if he 
accepted the offer made to him, and thereby accepted liability 
along with the truck driver for the injuries suffered by him. 
Having therefore agreed to his acceptance of the offer and 
consented to judgment to give effect to the agreement to set
tle, Westrail dismissed him. The Commission should have so 
found. 

Fifthly, to find that Mr Durham had an option not to accept 
the offer but to proceed to court with his action, as the Com
mission found, ignored the fact that the ultimatum given him 
was to create duress upon him which, in the circumstances, 
was manifestly unfair. To force him to choose between his 
employment and his claim for compensation from the negli
gence of the driver and (as admitted by the consent judgment) 
of Westrail was harsh, oppressive and unjust and the Com
mission should have so found. 

Sixthly, the Commission should also have found, as the evi
dence revealed, that Mr Durham's employment was terminated 
before he could be rehabilitated. 

For all of those reasons, the Commission at first instance 
should have found that the dismissal was harsh, oppressive 
and unjust and therefore unfair. Applying the principles in 
House v The King [19361 55 CLR 499. Gronow v Gronow 
29 ALR 129 and Norbis v Norbis 65 ALR 12 the Commis
sion's discretion miscarried. 

I now conclude that the Full Bench is entitled to substitute 
the exercise of its own discretion. I make findings as I have 
just outlined them (in accordance with Warren v Coombes 
and Another [1978-19791 142 CLR 531). As a result, I con
clude that the dismissal was unfair for the reasons which I 
have expressed above. There is now medical evidence that 
Mr Durham is fully fit to return to work as a main line driver 
(Dr Will's last medical report, to which I have referred, so 
says and is uncontroverted). 

Having regard to Mr Durham's long service and to all of the 
unfortunate circumstances of this matter, as well as to the fact 
that I find that he is fully fit (see Warren v Coombes and An
other (op cit)), and there being no evidence which might sug
gest that he should not now be reinstated, the equity, good 
conscience and substantial merits of the case require that such 
an order be made. I take into account the caution which Slonim 
v Fellows [1984] 154 CLR 505 enjoins (see Slonim v Fel
lows (op cit) at page 515 per Wilson J). 

Further, notwithstanding Ms Pritchard's able submissions 
to the contrary, I am satisfied that reinstatement is appropri
ate, notwithstanding the period of time which has elapsed, 
because of the circumstances of this dismissal, and because of 
Mr Durham's long service, which would and should have been 
unbroken but for his unfair dismissal. 

If there are wages and other entitlements claimed and proved 
lost, as at first instance, I would order that they be paid and/or 
reinstated. The parties could address the Full Bench on that 
point, if necessary. 

For those reasons, I would uphold the appeal and I would 
vary the order in the terms which I have outlined above. 

COMMISSIONER SCOTT: This is an appeal against the 
decision of the Commission at first instance in respect of an 
application by Mr Durham that his dismissal was unfair. 

The Commission at first instance dealt with this application 
in two parts, the first relating to the question of the late filing 
of the application and this matter was the subject of an appeal 
to the Full Bench, however the matter before the Full Bench 
on this occasion is the substantive matter of the dismissal. 

Background 
Mr Durham was employed by Westrail as a train driver for 

approximately 21 years. On 28 September 1989 Mr Durham 
was driving a train which collided with a semi-trailer which 
had stalled on a railway crossing. As a result of the accident 
Mr Durham attended Royal Perth Hospital, was off work for 
approximately three days and then returned to work. He sub
sequently had a number of periods of time off work as a result 
of the injury, the first being for approximately 13 months be
ginning in early 1990 and further absences of both a short and 
a long term nature, the last such absence being for a year im
mediately prior to the termination of his employment. 

Mr Durham engaged a solicitor, Mr Rando, to take up his 
case of a common law action against the truck driver. There 
was a pre-trial conference in May, 1993 which Mr Bradshaw 
from Westrail attended, although Westrail was not formally a 
party to the action. The pre-trial conference involved 
Mr Rando seeking $100,000 to settle the claim, and with the 
MVPID, on behalf of the truck driver, saying that 40% of the 
value must be deducted on the basis of contributory negli
gence on the part of Mr Durham, therefore offering $60,000. 
The representative ofWestrail indicated that Westrail was pre
pared to forgo $15,000 of the amount of Workers ' Compensa
tion payments it would recoup and add this $15,000 to the 
$60,000 already on offer, totalling $75,000. Mr Bradshaw 
also indicated that he advised Mr Rando that because of 
Mr Durham's seemingly permanent unfitness to be able to 
drive locomotives, it would be Westrail's intention, upon ac
ceptance of the offer, to terminate his services. (Page 9 Ap-



1794 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

peal Book "AB"). There were two conditions for the offer of 
settlement of $75,000 being that Westrail be added as a sec
ond defendant and that a consent judgement be entered against 
both defendants. 

Another solicitor, Mr Rhodes was later engaged by 
Mr Durham and Mr Rhodes confmned that he was also ad
vised by Mr Bradshaw of this intention to terminate however 
he indicated that Mr Bill Potts, an employee of Westrail, had 
told him that it may be negotiable later, but that Mr Bradshaw 
advised that "Westrail were going to terminate Mr Durham's 
services in the event that the offer was accepted" (Page 75 
AB). 

It is clear that the two conditions attached to the settlement 
offer were accepted by the Appellant. Mr Durham's.solicitor 
responded in writing to the two conditions, setting out that 
Mr Durham's concern in considering the offer was whether 
he could return to his work as a train driver, and requesting 
consideration of a rehabilitation costs package or a redundancy 
package. These were rejected. 

The offer for settlement was then expressly limited for seven 
days and a counter proposal was put on behalf of Mr Durham 
that to discharge any liability by Westrail the offer should be 
raised to $90,000 and this counter proposal was rejected. 
Mr Durham's solicitors' advice to Mr Durham was that he 
should proceed with settlement and negotiate subsequently 
with Westrail regarding his employment however this inten
tion was not conveyed to Westrail. 

Upon the acceptance of the settlement offer, Mr Durham's 
employment was treated by Westrail as having come to an 
end. It did not formally advise him of this at frrst although its 
records show that that is the way it treated the situation .. It 
then received an approach from Mr Durham and his solicitor 
to discuss his employment arrangements and Mr Durham made 
it clear that he was unhappy about the employment being ter
minated in those circumstances. However, he had signed the 
acceptance of the settlement knowing Westrail's intention, and 
the matter was concluded under the terms agreed. 

Decision at First Instance 
The Commissioner accepted the evidence of Mr Bradshaw 

and found that it was reasonably open for the Respondent, on 
what was available to it at the time of termination to conclude 
that the prognosis for Mr Durham to resume his work as a 
train driver was not good. The medical evidence enabled 
Westrail to construe that Mr Durham was permanently inca
pable of working as a train driver. The Commissioner also 
found that the evidence of medical opinions that Mr Durham 
was capable of engine driving duties in a shed environment 
and the evidence of other drivers as to the usual arrangements 
for shed work meant that there was some merit in the argu
ment that Westrail could have pursued rehabilitation more than 
it did, however the Commissioner found that this is caught 
"in my view by the fact of the clear and known intention of 
Westrail to end Durham's employment on settlement and set
tlement proceeding anyway". 

The Commissioner found that it was clear from the evidence 
of Mr Rhodes that it was made abundantly clear by 
Mr Bradshaw prior to the acceptance of the offer, that it was 
Westrail's intention to end Mr Durham's employment should 
he accept the settlement. . 

The Commissioner also found that the offer of settlement 
was accepted by Mr Durham notwithstanding the clear posi
tion of Westrail that acceptance would result in an end of the 
employment, but the Commissioner did not consider this was 
an acceptance of Westrail's position but was a result of his 
belief that ongoing employment of some sort was still an op
tion open to him afterwards and to be pursued distinct from 
his compensation claim. Westrail however acted in the pre
sumption that by accepting the offer in the face of 
Mr Bradshaw's advice, Durham was conceding his interest in 
continuing to be employed by Westrail. 

The Commissioner found that Westrail's presumption was 
reasonably open to it at that time, that the parties had entered 
into the settlement notwithstanding the concerns and that set
tlement proceeded to judgement subsequently and without 
change and that: 

"It is the case that accepting the settlement in its terms 
was not the only option open to Durham. He could have 

rejected and he could have pursued his claim against the 
truck driver further and a claim against WestraiI. He did 
not choose." 

The Commissioner found that Mr Durham was not unfairly 
dismissed although he was dismissed. 

The Appeal 
The'basis of the appeal is in essence that Westrail, in linking 

the settlement with the continued employment ofMr Durham, 
did so unfairly. 

The appeal grounds in this matter are quite detailed and 
extensive. 

1. The leamed Commissioner erred in law in concluding 
that the Appellant was not unfairly dismissed by the Respond
ent. 

2. In reaching the conclusion that she did, the learned Com
missioner erred: 

(a) in finding that the Appellant had a choice to avoid 
the intention of the Respondent to terminate his 
employment upon settlement of his claim for dam
age.s when: 

(i) the claim for damages and the question 
whether or not the Appellant accepted the of
fer of settlement were not relevant to the Ap
pellant's employment with the Respondent and 
the termination of mat employment; 

(ii) it was not reasonable for the Respondent to 
attach its own condition to a settlement offer 
which was made principally on behalf of an
other party; 

(iii) the Appellant was entitled to litigate and to 
settle his claim for damages without ramifica
tions in terms of his employment with the 
Respondent; 

(iv) refusal of the offer of settlement by the Ap
pellant would have meant that the Appellant 
was obliged to pursue litigation against the 
truck driver further, as stated by the learned 
Commissioner, and perhaps against the Re
spondent, which may not have been in the Ap
pellant's best interests; 

(v) in the absence of evidence that it was not in 
the Appellant's best interests to finalise his 
claim against the truck driver by accepting the 
offer of settlement, and that the Respondent 
would have continued to employ the Appel
lant if he did not settle his claim, and by find
ing that there was no consensual termination 
of the contract of employment between the 

Appellant and the Respondent, it was not 
open to the learned Commissioner to find that 
the Appellant had a choice to avoid termina
tion of his employment, particularly as the bar
gaining positions of the parties were weighted 
unequally and unfairly in favour of the Re
spondent; 

(b) in finding that the Respondent reasonably acted On 
the presumption that by accepting the offer of settle
ment, the Appellant was conceding his interest in 
continued employment with the Respondent, when 
the Respondent's presumption did not go to the is
sue of the fairness of the Respondent's conduct in 
the settlement negotiations; 

(c) having found that there were circumstances whereby 
the Respondent could have accepted the Appellant 
back to work and that the Respondent could have 
pursued vocational rehabilitation for the Appellant, 
finding that these matters were rendered inoperative 
because of the known intention of the Respondent 
to terminate the Appellant's employment upon set
tlement of the claim; 

(d) in finding that verbal notice of intention to termi
nate employment by the Respondent, which was 
likely to be unlawful did not go to establish unfair
ness by the Respondent when considered in the con
text of the settlement negotiations; 
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3. The learned Commissioner should have found that: 
(a) in law and in fact, the Appellant's common law claim 

for damages was against the truck driver, not against 
the Respondent; 

(b) the Appellant's employment with the Respondent 
was not related to the Appellant's claim for darn
ages, and only became an issue in negotiations for 
settlement of the action at the insistence of the Re
spondent; 

(c) in attempting to impose a condition upon a settle
ment of the Appellant's claim regarding the termi
nation of the Appellant's employment, the 
Respondent was obliging the Appellant to choose 
between accepting a settlement of his claim, which 
was principally with the truck driver, and which may 
have been in his best interests, and continuing with 
litigation which might have been against his inter
ests, in the face of the Respondent's determination 
not to continue his employment under any circum
stances, thus denying him a free, fair and equal 
choice; 

(d) the Appellant was entitled to settle his claim against 
the truck driver according to the merits of the claim 
and in his own perceived best interests free of any 
threats or coercion in respect of his employment, 
from the Respondent; 

(e) the purpose of the Respondent in becoming a party 
to the Appellant's claim for darnages, and attempt
ing to impose a condition of termination of employ
ment on the Appellant if he settled his claim with 
the truck driver, was to finalise its statutory obliga
tions to the Appellant under the Workers Compen
sation and Rehabilitation Act, and thus deny him 
ongoing vocational rehabilitation, which it could not 
have done without his consent; 

(f) the behaviour of the Respondent in the settlement 
negotiations in imposing a condition upon settle
ment of the Appellant's claim relating to his contin
ued employment was therefore harsh, oppressive and 
unfair; 

(g) the verbal notice of intention to terminate the Ap
pellant's employment by the Respondent, subse
quently confirmed by the Respondent's letter, was 
unlawful as it was not consensual and did not com
ply with the notice provisions of the relevant award 
applying to the Appellant's employment; 

(h) in these circumstances the unlawful termination of 
the Appellant'S employment was harsh, oppressive 
and unfair. 

4. AND THE APPELLANT CLAIMS the following relief: 
(a) a declaration that the Appellant was unfairly dis

missed; 
(b) an order that the Appellant be reinstated as an em

ployee of the Respondent. 
The Respondent filed a Notice of Contention in the follow

ing terms: 
In the event that the Appellant in Appeal No. 1305 of 

1994 is successful in respect of his grounds of appeal 
that termination of his employment was unfair, the ap
peal should nevertheless be dismissed on the basis that 
there was no dismissal and that the learned Commissioner 
had no jurisdiction under s.29 of the Industrial Relations 
Act to deal with the application, for the following rea-
sons: 

1. The learned Commissioner erred in fact and 
in law in failing to find that the contract of 
employment had terminated on or before 
8 July 1993 by frustration, as a result of the 
Appellant'S past and likely future incapacita
tion for work as a locomotive driver; 

2. The learned Commissioner erred in fact and 
in law in failing to find that there was a con
sensual termination of the employment con
tract between the Appellant and the 
Respondent; 

The Respondent seeks an order that Appeal No. 1305 of 
1994 be dismissed. 

Role of Full Bench on Appeal 

The approach to be taken by the Full Bench is set out and 
clearly summarised in the Gromark Packaging case (1992) 
73 WAIG 220, where the Industrial Appeal Court cites the 
decisions in Norbis v. Norbis and House v. the King. The 
Industrial Appeal Court said there must be an error oflaw or 
fact to warrant intervention by the Full Bench in a decision at 
first instance. 

The approach to be taken by the Commission at first in
stance in dealing with unfair dismissals has been stated in a 
number of authorities. It is, in essence, whether the employer 
has abused the legal right to dismiss by dismissing unfairly. It 
is also clear that the Commission is not to put itself in the 
position of deciding whether or not it would have dismissed 
had it been the employer. The test was stated by the Acting 

President in the Full Bench decision in Tip Top Bakeries v. 
TWU (1994) 74 WAlG 1729 ie. to review the decision mak
ing process, not to substitute its own decision. The question 
to be asked by the Commission at first instance was did the 
employer reasonably exercise its contractual right in the cir
cumstances and have reasonable grounds for what it did? This 
decision also notes there is a band of reasonableness in these 
matters which may make the decision somewhat subjective, 
within that band. 

Conclusions 
There are two separate but intertwined issues being argued 

in this matter: 

1. Whether it was fair that the Respondent involved 
itself in the settlement of the common law action by 
one of its employees against a third party; and 

2. Whether the Respondent acted fairly in attaching to 
the settlement of that action a corollary being the 
termination of employment. 

In respect of the first point, the incident which brought about 
the common law action was work related. The incident re
sulted in the Respondent paying Worker's Compensation pay
ments to the Appellant, and the Respondent's role in attempting 
rehabilitation. The Respondent was entitled to attempt to en
sure that by making a contribution to the settlement arnount 
by foregoing Worker's Compensation payments to be re
couped, that it would not face a subsequent claim once the 
common law action was settled. Without this additional 
arnount, the settlement offer to the Appellant was less than it 
would otherwise have been. 

The Appellant, being advised and represented by solicitors 
in those negotiations, accepted the terms of settlement which 
included Westrail's inclusion as a defendant. Having so ac
cepted, it is not appropriate for the Appellant to claim that 
what he accepted was unfair. Firstly he was advised and rep
resented by solicitors, he was not a sole, unrepresented indi
vidual without the benefit of advice and support. 

Secondly, as the Commission points out in the decision and 
correctly so, he could have chosen other alternatives. Those 
alternatives included not consenting to Westrail being the sec
ond defendant, pursuing litigation rather than settling either 
with the truck driver or Westrail, accepting the $60,000.00 
offer on behalf of the driver and pursuing separate common 
law action against WestraiI. We were told that the matter was 
due to go to trial within a month from the time of the final 
offer. That was clearly an option which the Appellant was 
entitled to consider, and, if he believed it was in his interests, 
to pursue. He could have chosen other alternatives but he 
took the settlement offered, after some negotiation, and that 
included all of the terms of that settlement. 

Therefore, the Respondent was entitled to seek to be added 
as the second defendant, and to have a judgement entered 
against both defendants, subject to the consent of the Appel
lant. 

It is important to note that the Appellant did not protest or 
object but negotiated in an attempt to achieve a better out
come, but in the end, consented to this involvement, yet, with 
the benefit of settlement, seeks to protest. 
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It is also suggested that the Appellant was bound to accept 
and follow his solicitor's advice even if that advice was against 
his interests. It should be noted that Mr Durham had chosen, 
in the past, to dispense with the services of a solicitor whose 
pursuit of his claim was not to his satisfaction. He chose to 
accept the advice of the solicitor he later engaged, and if that 
solicitor's advice was against his interests, that is not a matter 
for which the employer should be held to account, nor which 
the Commission at first instance or the Full Bench on appeal 
should be required to remedy. Should he have been without 
such advice, or should he have been incapable of making his 
own decision, the situation may have been different. 

In respect of the second question of linking settlement to 
the termination of the contract being unfair, the Commission 
at first instance said: 

"Westrail acted on the presumption, in my view, that 
by accepting the offer in face of Mr Bradshaw's advice, 
Durham was conceding his interest in continuing to be 
employed by Westrail ... in light of the evidence as to 
how the parties respectively entered into the settlement it 
seems to me that Westrail's presumption was reasonably 
open to it at that time. And notwithstanding all of this 
concern the settlement proceeded to judgement subse
quently and without change." 

It is appropriate to look at the basis of the corollary attached 
by the Respondent in considering whether or not it was fair. 
In the words of Mr Bradshaw: 

"because ofMr Durham's unfitness and seemingly per
manent unfitness to be able to drive locomotives, it would 
be Westrail's intention upon acceptance of the offer to 
terminate his services ... In cases where termination of 
an employee's services is intended it is more proper that 
the employee hear that from a representative of Westrail 
rather than from a representative of an insurance com
pany, and also in such circumstances make sure that the 
employee is aware of the consequences of the settlement 
negotiations rather than have been told a fortnight after 
that the services are to be terminated after or whatever." 

(page 99 AB) 

The basis for the decision is reiterated in letters from Westrail 
to both Mr Durham and Minter Ellison Northmore Hale dated 
28 July 1993, (pages 335 & 336 AB). 

At page 100 AB Mr Bradshaw notes that the situation was 
standard practice in Westrail in relation to all claims where 
the employee is unable to return to their pre-accident employ
ment, and that was the opinion of Westrail based on the evi
dence it had. 

The information available to the employer regarding 
Mr Durham's condition and his prognosis in the last year of 
his employment from various sources, with one exception, 
was not at all optimistic. Eighteen months prior to the termi
nation, the situation provided room for optimism. By letter 
dated 1 February 1992 Dr Evans advised Mr Durham's so
licitor that: 

"He is not expected to change in the next few years. I 
expect him to be able to continue to be able to tolerate 
his pain with help from the above treatment, to enable 
him to work as a driver. He may require periods of rest 
from work, but he should not have to give up altogether." 

(page 290 AB) 

By letter dated 11 August 1992 Dr Will advised: 

"Your client is continuing to experience significant neck 
and lower back pain and in his current state 1 am con
cerned about his ability to continue his work as a train 
driver. However, I believe that the ongoing nature of the 
medico-legal proceedings complicates his recovery and 
as soon as his case is settled the better in terms of his 
prognosis." 

(page 291 AB at 293) 

There appeared to be some improvement in November 1992 
but not "to an extent that he could return to his previous em
ployment at Westrail". (Dr Will, 13 November 1992-page 
295 AB). 

By letter dated 16 December 1992 Dr Will advised: 

"I can see no likelihood of Mr Durham returning to 
work as a train driver and I think this should be stated to 
Westrail. 

At present I see little likelihood of him returning to 
work in any position which involves prolonged standing 
or sitting, however this view may have to be revised de
pending on any future response to treatment." 

(page 296 AB) 

On 30 December 1992 Dr Will advised that: 

"He remains disabled and restricted in his capacity to 
return to work at his previous employment ... 

1 am guarded as to my prognosis with this man. I 
think that it is very likely, almost inevitable that he will 
have residual symptoms six months or twelve months from 
now. The level of his residual symptoms is unclear ... I 
see little likelihood that your client would improve sub
stantially over the next three to six months. I think it is 
reasonable to state that your client has reached "maxi
mum degree of recovery that is likely and this claim should 
be settled at the present time ..... 

And further: 

"I would like to confirm that your client is unable to 
return to work as a train driver because of his injuries. 
Your client is not in a position at present to return to the 
work force. His capacity to sit or stand for prolonged 
periods or his ability to concentrate for long periods is 
limited because of his ongoing pain. 1 would recommend 
that he be considered for a Disability Pension at present. 
Clearly this position will need to be reviewed at regular 
intervals in the future." 

(page 298 AB) 

However on 3 March 1993 Dr Will reported to Dr Evans: 

"I am really quite impressed by his continuing progress 
since I saw him prior to Christmas. He is continuing 
now with his regular exercise program ..... 

(page 301 AB) 

This however is contrary to a report by Dr Cheah on 4 March 
1993: 

"In view of his traumatic experience on the job he is 
understandably not keen on returning to his pre-accident 
employment duties as a train driver and he could always 
be successfully redeployed in an alternative job situation 
within Westrail. These avenues of employment ought to 
be fully explored with Mr Trevor Durham with a quali
fied vocational counsellor." 

(301 AB at page 304) 

By letter dated 24 May 1993 Mr Bell Orthopaedic Surgeon 
advised: 

"Point 5-Capacity for Work: 

I understand that he has not worked as a train driver 
for some months and has no plans to return to work 
as a train driver. He appears to have a lot of general 
problems and it seems reasonable to assess him as 
unfit to work as a train driver. 

Other employment however should be possible 
for him on a full time basis such as clerical work or 
working as a salesmen." 

(307 AB at page 309) 

By letter dated 3 June 1993 Dr Origg advised: 

"On this basis alone he is incapable of carrying out the 
work as a driver of trains which requires a physically fit 
and alert man. 

It is doubtful whether he could discharge any full time 
job in any capacity in view of his constant pains and loss 
of mental strength required to carry on a job." 

(311 AB at page 312) 

And by letter dated 22 June 1993 Dr Will says: 

"I repeated to him once again today, that I do not be
lieve he is in any way fit to return to driving trains." 

(page 444 AB) 
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It is interesting too that by letter dated 25 June 1993 
Mr Durham's solicitors, Minter Ellison Northmore Hale, ad
vised Phillips Fox: 

"As you are aware there is considerable medical evi
dence to suggest that our client should not work as a train 
driver again .... Whilst our client could adopt the course 
whereby he returns to work, he is understandably con
cerned as to the effect that may have on his medical con
dition." 

(page 314 AB) 

Mr Durham himself, by letter dated 16 July 1993, to the 
Commissioner of Westrail says that: 

"Upon Medical Specialist advice, I am rinable to re
turn to my original position but would be willing and 
able to take up a clerical position." 

(page 327 AB) 

There was no information before the employer until after 
the termination that this situation had or' was likely to im
prove. 

In these circumstances, the findings of the Commission at 
first instance that it was reasonably open to Westrail to con
clude that: 

the prognosis for Mr Durham to return to train driv
ing duties was not good; and further, 

that Mr Durham consented, albeit after negotiation, 
to his employment terminating; 

were correct. 

These are, effectively, the bases upon which Westrail acted, 
as found by the Commission at first instance. 

It may be that the attachment of the corollary of termination 
would have been unfair had there been more positive indica-

, tions as to Mr Durham's prospects for returning to the work 
for which he was engaged and had he made his rejection of 
dismissal unequivocal prior to the settlement. However, given 
the information available to the employer being generally more 
negative particularly immediately prior to the termination than 
at any previous time, there being no clear and objective opti
mistic indications, and there being no clear rejection of the 
dismissal prior to settlement, then the termination in those 
circumstances was not unfair. 

It should be noted that whilst the Commissioner at first in
stance said that the Respondent could have pursued rehabili
tation more than it did, that is not the question which was to 
'be addressed. The Respondent could have done a number of 
things but the Commission's role was to determine whether 
the legal right to dismiss had been unfairly exercised. Having 
found that it was not, speculation as to other possible courses 
of action is neither relevant nor helpful. 

In respect of the issue of consensual termination whilst the 
Commission found that there was a dismissal, the reasons for 
decision also note that Westrail had reason to believe that the 
termination of the contract was consensual because 
Mr Durham through his solicitor chose to negotiate the terms 
of settlement of the common law claim and proceed to settle
ment knowing Westrail's intention but not equivocally chal
lenging it until after the settlement had been reached. 

Westrail was entitled to its assumption that the termination 
was consensual when in fact, it was not, as correctly found by 
the Commission at first instance. 

For these reasons, I find that the gro:Qnds of appeal have not 
been made out and I 'would dismiss the appeal. 

Having so decided;jt is unnecessary to consider the remain
ing matters in the Notice of Contention as they were subject 
to the Appeal being upheId~ , ' ' , 

COMMISSIONER GIFFORD: I have read the ReasonS for 
Decision, in draft form, of HIS Honour the President, and re
gret that I do not agree with his conclusion 'that the Commis
sion at first instance should have found that the dismissal was ',' 
harsh, oppressive and unjust, and therefore unfair. 

In turn, I have read the Reasons for Decision, in draft form, 
of Commissioner Scott, and fmd myself in agreement with 
her Reasons for Decision. 

In so agreeing I observe, in this case, that the Commissioner 
at first instance believed that a crucial element in the assess
ment of the alleged unfairness occasioned to Mr Durham, con
cerned the process of the settlement of his damages claim and 
the consequential termination of his employment with Westrail 
(page 26, Appeal Book No. 1). I consider that the Commis
sioner was correct in so believing. 

In the end, the Commissioner concluded from her assess
ment of the evidence that Mr Durham was able to exercise a 
choice, in accepting or rejecting the settlement terms. 

What is implicit in this conclusion is that Mr Durham was 
able to exercise that choice in a free and open manner, with 
recourse to appropriate advice. The evidence certainly sup
ports this conclusion, as Mr Durham was made aware of the 
terms of settlement which were acceptable to Westrail, and 
had adequate opportunity to assess his position. Of even 
greater significance though, he had access to, and utilised, 
professional legal advice. 

There was more to it than this, however. The parties each 
respectively had a different perception of the basis of the set
tlement, as it affected the ongoing employment position of Mr 
Durham. The Commissioner found in these terms, and it was 
entirely open for her to do so (refer page 29, Appeal Book 
No. 2, 2nd paragraph). 

The Commissioner did not seek to attribute any fault for 
such a situation, and nor was she required to, but in assessing 
the fairness question, as it related to Mr Durham, it is not in
appropriate to draw such a conclusion, in that the assessment 
is able to be made even clearer. 

The evidence of Mr Rhodes (page 75, Appeal Book No. 2) 
reveals that he knew that Westrail was intending to terminate 
Mr Durham's employment in the event of the offer being ac
cepted, and that he conveyed this position to Mr Durham. 

He then advised Mr Durham that his 'employment contract 
rights should be left and dealt with later' because it was im
portant to resolve the common law claim. That advice was 
based on a belief that the employment with Westrail was not 
relevant to the question as to the appropriate level of compen
sation for the injuries. He admitted, candidly, that his focus 
may have been different from that of Mr Durham. He said it 
was a case of considering his employment position separately. 

Mr Durham clearly accepted Mr Rhodes' advice. Mr Dur
ham's evidence was that his employment position would be 
negotiated after the settlement (page 59, Appeal Book No. 2). 

There is then no evidence from Mr Rhodes that the question 
of the separation of the issues was raised in the fmallead up 
to the acceptance of the offer of settlement. It can reasonably 
be implied that it was not. 

Westrail, it seems, knew nothing of the separation of the 
issues until the attempt, subsequent to the settlement, to ne
gotiate the ongoing employment position with Mr Bradshaw. 

It is clear that Mr Durham, through his solicitor, entered 
into a settlement, knowing there to be a significant risk asso
ciated with that settlement, namely the absence of certainty 
over ongoing employment. It was all the more significant a 
risk for Mr Durham to take, when regard is had to his evi
dence, to the effect that the issue of ongoing employment was 
important to him (page 62, Appeal Book No. 2). 

The essence of the situation was that there was no evidence 
to suggest that he was not forced in any way to take the risk; 
he, through his solicitor, chose to take it. 

Westrail cannot now be legitimately accused of unfair treat
ment in a situation where they simply remained steadfast in 
seeking to uphold what they believed the basis of the settle
ment to be. The time for compromise had passed. 

For this, and the other reasons outlined in 
Commissioner Scott's Reasons for Decision, Westrail did not ' 
in my view terminate Mr Durham's employment in an unfair 
manner. 

The appeal should accordingly be dismissed. 

THE PRESIDENT: For those reasons, the appeal will be 
dismissed. 
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Order accordingly, 

Appearances:Ms V I E Bladen (of Counsel) by leave on 
behalf of the appellant. 

Ms J C Pritchard (of Counsel) by leave on behalf of the 
respondent. 
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INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Australian Liquor Hospitality and Miscellaneous 

Workers Union 
(Appellant) 

and 
Albany Regional Hospital and Others 

(Respondents) 
No. 149 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER P.E. SCOTT. 
COMMISSIONER R.H. GIFFORD. 

25 May 1995. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for de
cision of the Full Bench. 

This is an appeal against the decision of the Commission at 
first instance, constituted by a single Commissioner, which 
decision was made on 7 February 1995. 

The order, formal parts omitted, reads as follows (see page 22 
of the appeal book (hereinafter referred to as "AB"»:-

"THAT the Enrolled Nurses and Nursing Assistants 
(Government) Award No. 7 of 1978 be amended in ac
cordance with the following schedule and that such vari
ation such have effect from the beginning of the first pay 
period on or after 1 January 1995." 

It is against part only of the order that the appellant appeals, 
on the following grounds (see page 4 (AB»:-

"The Commissioner erred in law in the exercise of his 
discretion when awarding the operative date in Matter 
No. 1572 of 1993 by failing to take into account the fol
lowing relevant considerations: 

1. The workers concerned are low paid workers. 

2. Other workers in the industry received the in
crease prior to or from November 7, 1994. 

3. The respondents had ample time to budget for 
the $8 increase. 

The applicant seeks a new operative date of Novem
ber7,1994." 

BACKGROUND 

The appellant organisation of employees, which is a party 
to the Enrolled Nurses and Nursing Assistants (Government) 
Award No R 7 of 1978 (hereinafter referred to as "the award") 
applied by notice filed on 9 December 1993 to amend the award 
by increasing all wage rates and allowances by a minimum of 
$8.00 per week. The only identified ground was (see page 11 
(AB»:-

"1. That there is a legitimate expectation by the 
workforce of wage increases following the decision 
of the Australian Industrial Relations Commission 
in the National Wage Case [Print No. K97ooj." 

As the Commission at first instance observed in its reasons 
for decision, this Commission issued reasons for decision, the 
1994 State Wage Case Decision (in December 1994 and Janu
ary 1995), which adopted the wage fixing program, essen
tially the same established in the National Wage Case of 1994. 
What the State Wage Case Decision did was to make avail
able three separate $8.00 per week increases to award pre
scribed wages rates. These are called "arbitrated safety net 
adjustments". 

This application concemed the first of the three $8.00 a week 
increases. There was no opposition by the respondents to the 
granting of an $8.00 per week "arbitrated safety adjustment" 
wage increase, and the Commission ordered the variation to 
the award in those terms. 

What was opposed was the order sought by the applicant 
that the increase be introduced with retrospective effect, par
ticularly to November 1994. 

The Commission observed correctly that there was a decla
ration that retrospectivity of operation of an arbitrated safety 
net adjustment increase was not to be viewed as an automatic 
right. 

The power of the Commission to vary an award lies in s.39 
of the Industrial Relations Act 1979 (as amended) (hereinaf
ter referred to as "the Act"). By that section, the Commission 
is empowered to give retrospective effect to the whole or any 
part of the award if and to the extent that the parties to the 
award so agree, or if, in the opinion of the Commission, there 
are special circumstances which make it fair and right so to do 
(see s.39(3». 

It is axiomatic that the power to vary the award retrospec
tively conferred by s.39, which applies with modifications to 
applications to vary awards made under s.40 of the Act, is not 
and cannot be overridden by Wage Fixing Principles. 

The Commission correctly looked to see if special circum
stances existed to warrant retrospective operation of the vari
ation to the award. The Commission concluded that special 
circumstances existed which warranted retrospective opera
tion, but not to the extent claimed. The Commission did not 
state the special circumstances, but it was not in issue before 
us that there were. The Commission said this:-

(1) The respondents could reasonably have expected that 
the National Wage Case Decision 1994 would lead 
to an arbitrated safety net adjustment of $8.00 being 
made available as a result of the State Wage Case. 

(2) At a conference held to settle the issues in relation 
to the application, on 5 January 1995, the agent for 
the respondents then signified consent to the increase 
per se. 
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(3) For those reasons, it was appropriate to grant the 
$8.00 per week increase from the beginning of the 
first pay period commencing on or after 1 January 
1995. 

The appellant's case was that the Commission at first in
stance failed to take into account a number of relevant consid
erations, namely that the workers concerned were low paid 
workers, that other workers in the industry received the in
crease prior to or from November 1994, and the respondents 
had ample time to budget for the increase. Accordingly, so 
the submission went, the exercise of the Commission's dis
cretion miscarried in terms of House v. The King [1936] 
55 CLR499. 

The evidence before the Commission at first instance was 
contained, as it often is in this jurisdiction, in submissions 
from the bar table. These were as follows:-

(1) There had been no enterprise bargaining increases 
which had accrued to those employees since before 
November 1991. 

(2) Enterprise bargaining discussions had not been fruit
ful due largely to several policy positions on behalf 
of the respondents. A document was tendered in 
support. 

(3) A substantial number of these employees was paid 
less than $450.00 per week and were therefore in 
the lower paid worker bracket. 

(4) They work alongside employees employed under the 
Hospital Workers (Government) Award, which was 
varied for the first $8.00 arbitrated safety net as of 
March 1994. 

(5) The private sector counterpart award was varied upon 
an application filed at the same time as this applica
tion to give effect to the variation as of7 November 
1994 for enrolled nurses in private hospitals and the 
private health area. 

(6) The employers have had time to budget because they 
have had an expectation since December 1993 that 
this increase was likely. 

(7) The equity, good conscience and substantial merits 
of the case, as a matter of fact and law, were with the 
applicant (the appellant). 

For the respondents, the following was submitted:-
(1) The applicant had to prove special circumstances. 
(2) Any nexus between the award and the Hospital Work

ers (Government) Award and the Enrolled Nurses 
and Nursing Assistants (Private) Award (see 
ALHMWU v. Gay-Dor Plastics Ltd and Others 
74 WAIG 961 at 962 per Fielding C and also West
ern Australian Clothing and Allied Trades' Indus
trial Union of Workers v. Regalia Craft and Others 
74 WAIG 919 per Parks C) is not a proper consid
eration. 

(3) The nursing assistants received a pay increase of 
2.5% under the Structural Efficiency Principle 
(73 WAlG 1543). 

(4) The applicant had the opportunity to proceed with 
their application for an $8.00 increase under the 1993 
State Wage Case and not to leave it until 1994 to 
proceed. 

(5) The health industry has attempted to enter into en
terprise bargaining negotiations. These were dis
continued because employers wished to negotiate on 
a health care unit by health care unit basis as the 
mode in Western Australia has become more decen
tralised. It has continued with a number of hospitals 
in specific areas with varying degrees of progress. 
However, there is a federal interim award. 

(6) The respondents are not denying that the spirit of 
the 1994 State Wage Case is that there be $8.00 avail
able to employees who have not received wage in
.creases through enterprise bargaining. 

There were no special circumstances. 
Mr Kelly then submitted in reply that the increase had been 

in the wind for well over 12 months and there had been ample 

opportunity to make the necessary budgetary adjustments to 
accommodate a small period of retrospectivity. 

The Commission in Court Session considered that 7 No
vember 1994 was appropriate, otherwise they would not have 
made the operative date available, and whilst the fact that other 
employees in the workplace would automatically entitle those 
persons under this award to an operative date, you must take 
into account that these are low paid workers. 

There are numerous authorities on what "special circum
stances" mean in a statute. The core of the idea of special 
circumstances is that there is something unusual or different 
to take the matter out of the ordinary course (see Minister for 
Community Services and Health and Another v. 
Chee Keong Thoo 78 ALR 307). A factor or combination of 
factors which may properly be characterised as not ordinary 
or common or usual may constitute a special circumstance 
(see Cortez Investments v. Olphert and Collins [198412 NZLR 
434 at 439 per Richardson J and see also Springfleld Nomi
nees Pty Ltd and Others v. Bridgelands Securities Ltd and 

. Others 110 ALR 685 at 693 per Wilcox J). The Commission 
at first instance, of course, clearly found that there were spe
cial circumstances, and that caused it to order that the varia
tion operate retroactively. 

What was in issue was eight weeks of wages, a somewhat 
significant amount for low paid workers or for an employer 
who had to pay the amount. The question was the degree of 
retroactive operation. 

There was no material on which it might discerned what the 
relevant considerations which the Commission took into ac
count were. There is no doubt that the considerations referred 
to were relevant in the grounds of appeal. 

The decision was plainly a discretionary decision, as that is 
defined in Norbis v. Norbis 65 ALR 12. Accordingly, the Full 
Bench cannot substitute its decision for that of the Commis
sion at first instance, unless the Full Bench finds that the Com
mission's exercise of discretion has miscarried in any manner 
referred to in House v. The King (op cif) (see also Gromark 
Packaging v. FMWU 73 WAIG 220 (IAC). 

There is no doubt that the workers concerned are low paid 
workers. There are other workers in the industry who received 
the increase prior to 7 November 1994. We do not think that 
one can equate enrolled nurses in the private hospital industry 
with enrolled nurses such as those who are enrolled in the 
public hospital service, or, alternatively, we would need to be 
so persuaded. 

In addition, the workers in the industry did receive the in
crease prior to or from 7 November 1994 and the respondents 
had ample time to budget for the $8.00 increase. 

The question is whether these were circumstances out of the 
ordinary which justified a greater degree of retroactivity than 
that allowed. 

CONCLUSIONS 
This appeal was conducted on the basis that the Commis

sion at first instance erred in the manner referred to in House 
v. The King (op cif), because it failed to take into account the 
three relevant considerations listed in the grounds of appeal, 
and which we have set out above (hereinafter referred to as 
"the factors"). 

The Commission, exercising its power under s.39 of the Act, 
which is applicable with modifications to an application such 
as the application at first instance made to vary an award un
der s.40 of the Act, decided that there were special circum
stances which would enable it to make the operation of the 
variation of the award retroactive. The Commission did so 
after hearing submissions and listening to evidence from the 
bar table. That evidence was not disputed, and included the 
three factors said not to have been taken into consideration as 
relevant factors by the Commission in deciding the question 
of retroactive operation of the order varying the award. 

. The Commission did not say what factors it took into ac
count in deciding that there were special circumstances war
ranting the variation being made retroactive. The factors were, 
however, unequivocally submitted by Mr Kelly, at first in
stance, to the Commission as justifying retroactivity of the 
order which the Commission eventually made. Accordinglr, 
one can infer that the Commission gave weight to one, two qr 
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all three factors in deciding that special circumstances existed, 
which. in the opinion of the Commission, made it fair and 
right to give retrospective effect to the variation. We say that 
because these factors were definitely and directly submitted 
by Mr Kelly as justifying the application. 

The Commission, then having decided that there was to be 
retrospectivity, the application proper having been consented 
to, had next to decide what degree of retrospectivity there ought 
to be. The Commission decided that there would be 
retrospectivity from the first pay period in January 1995, but 
again made no reference specifically to any of the three fac
tors. 

Ms J ackson, on behalf of the appellant, submitted to us that 
it is therefore clear that the Commission did not take them 
into consideration and the exercise of discretion miscarried. 

Ms Pritchard (of Counsel), on behalf of the respondents;. 
however, submitted that these factors were relied upon by 
Mr Kelly in reference to the extent of operation of retroactiv
ity. At page 48 (AB) it is clear that these factors were relied 
upon by Mr Kelly and were submitted to be conclusive of the 
question of what extent the retroactivity of the variation should 
be given, as we read his submissions. Indeed, the date, 7 No
vember 1994, was mentioned by him. 

Ms Pritchard did concede, however, that (see page 22 of the 
transcript on appeal):-

..... it's a bit difficult to now draw conclusions about 
exactly which considerations the commissioner himself 
may have been relying upon or not relying upon in reach
ing his decision." 

Implicitly, however, she submitted, because the submissions 
were put and put so clearly, he must have taken them into· 
account. 

The Commission specifically relied on the fact that the in
crease had been consented to on 5 January 1995. The Com
mission also stated that special circumstances existed which 
warranted ~e retrospective operation, but not to the extent 
claimed. 

The C6mmission then said that the respondent could rea
sonably have expected that the National Wage Case Decision 
of 1994 would lead to an arbitrated safety net adjustment of 
$8.00 being made available in this jurisdiction in consequence 
of the State Wage Case which was destined to follow, but if it 
could be said that there remained some doubt, that doubt should . 
have been dispelled at 30 December 1994 when the Commis
sion in Court Session issued its primary reasons for decision. 

Prior to that, however, the Commission had said this (see 
page 21 (AB»:-

"In my view special circumstances do exist that war
raTa retrospective operation but not to the extent claimed." 

It is therefore, we think, fair to infer that the Commission 
accepted and acceded to Mr Kelly's submissions and the facts 
stated therein as constituting grounds to find that there' were 
special circumstances to warrant an order giving retrospec-' 
tive effect to the variation to the award. We so infer. 

In our opinion, therefore, those words, merely read in the 
context of the whole of the decision, and, in particular, that 
part of the decision beginning with the last paragraph on . 
page 20 (AB), lead one properly to the inference that the Com
mission had taken account of what was put to him, that there 
were special circumstances sufficient to warrant retroactivity, 
but that they did not justify the. retroactive operation of the 
award, and, indeed, thllt there were other factors which he 
mentioned which did justify a grant of retroactivity, but not to 
7 November 1994. ' 

We are therefore satisfied that the factors were taken into 
account upon a fair reading of the reasons. Alternatively, we 
are not satisfied that the Commission did not do so. Since it is 
for the appellant to establish (see House v. The King (op cit» 
that ~e exercise of the discretion miscarried, and that has not 
been established on the grounds set out in the notice of ap
peal, then the appeal is not made out. The decision was not 
challenged on any other basis. 

There was some reference by Ms Pritchard to the question 
of whether the decision could be overturned under the princi
ples in House v. The King (op cit) because it was manifestly 

unjust. There was not sufficient before the Full Bench to en
able us, at least, to say that, and, in any event, it was not a 
ground of appeal. 

We would, therefore, the grounds of appeal not having been 
made out, dismiss the appeal. 

Order accordingly 
Appearances: Ms S M lackson on behalf of the appellant. 
Ms J C Pritchard (of Counsel) by leave and with her 

Ms T Tansley on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Liquor Hospitality and Miscellaneous 
Workers Union 

(Appellant) 
and 

Albany Regional Hospital and Others 
(Respondents) 

No. 149 of 1995. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER P.E. SCOTT. 
COMMISSIONER R.H. GIFFORD. 

25 May 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 11 th day of May 1995, and having heard Ms S M 
lackson on behalf of the appellant and Ms 1 C Pritchard (of 
Counsel) by leave and with her Ms T Tansley on behalf of the 
respondents, and the Full Bench having reserved its decision 
on the matter, and reasons for decision being delivered on the 
25th day of May 1995 wherein it was found that the appeal 
should be dismissed, it is this day, the 25th day of May 1995, 
ordered that appeal No. 149 of 1995 be and is hereby dis
missed. 

[L.S] 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
(Appellant) 

and 
The Western Australian Hotels and Hospitality Association 

Incorporated and Burswood.Resort Hotel 
(Respondents) . 

No. 815 of 1994. 
and 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
(Appellant) 

and 
The Western Australian Hotels and Hospitality'Association 

Incorporated and Others 
(Respondents) 

No. 816 of 1994. 
and 

Australian'Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
(Appellant) 

and 
The Mandurah Country Club Inc aqd WA Turf Club 

(Respondents) 
No. 817 of 1994.· 

and 
Australian Liquor, Hospitality and Miscellaneous Workers 

'Union, Miscellaneous Workers Division, Western 
Australian Branch' ' 

(Appellant) 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Others 

(Respondents) 
No. 818 of 1994. 

and 
Australian Liquor, Hospitality and Miscellaneous Workers 

Union, Miscellaneous Workers Division, Western 
Australian Branch 

(Appellant) 
and 

BtIrswood Resort (Management) Ltd 
(Respondent) 

No. 819 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT, PJ. SHARKEY. 

CHIEF COMMISSIONER W.S: COLEMAN. . 
SENIOR COMMISSIONER G.G. HALLIWELL. 

5 May 1995 .. 
Reasons for Decision. 

THE PRESIDENT: These are the unanimous reasons for de
cision Of the Full Bench. 

These are a number, of appeals brought pursuant to s.49 of 
the Industrial Relations Act lQ79 (as amended) (hereinafter 
referred to as "the Act") against a numbef'ofdecisio!1S of the 
Commission. All the appeals were heard togethc;r by consent. 

The decisions were made ,in relation 'to interlocutory appli
cations by the respOndent employers, whQ'Were respondents' 
at ftrst instance, to an application by the' Australian Liquor, 
Hospitality and Miscellaneous Workers Union, Miscellane
ous Workers Division, Western Australian Branch (hereinaf
ter referred to as "the ALHMWU"), to be joined as a party to 
the Hotel and Tavern Workers' Award 1978, the Motel, Hos
tel, Service Flats and Boarding House Workers' Award 1976, 

the Club Workers' Award 1976, the Restaurant, Tearoom and 
Catering Workers' Award 1979 and the Burswood Island Re
sort Employees Award respectively (hereinafter referred to as 
"the awards"). . 

The respondents are employers, except for The Western 
Australian Hotels and Hospitality Association Incorporated 
which is an organisation of employers who are bound by the 
awards. They oppose the ALHMWU's applications to be 
joined as a party to the awards. There is a large number of 
respondents whose names are set out in schedules to the no
tices of appeal in the appeal books. 

What occurred in all of the appeals is that the Commission 
at ftrst instance made decisions upon applications by the re
spondents at first instance, now the respondents upon appeal. 
The decisions were contained in orders dated 14 July 1994, 
and we reproduce hereunder, formal parts omitted, the order 
in relation to. appeal No 815 of 1994 (the orders are identical, 
except for the flPplication number and the award that is re
ferred to; a different award in each case):-

"1. THAT'the ALHMWU shall, within 21 days from the 
date of this order, provide discovery of documents 
on oath in relation to all books, papers or other docu
ments in the possession, power or control of the 
ALHMWU relating to or containing anything rela
ti.ve to application No. 139 of 1994, including; 

(a) the relative entries within the register of mem
, 'bers of the ALHMWU required to be kept by 

the Secretary thereof, pursuant to Rule 36-
, Secretary of the ALHMWU's registered Rules; 

(b) all other electronically recorded material re
cording the members currently employed pur
suant to the provisions of the Hotel and Tavern 
Workers' Award, 1978; 

(c) all correspondence, memoranda, notes or any 
materials concerning entry by the ALHMWU, 
its officers, employees or agents to the 
premises of employers hound by or allegedly 
bound by the relevant Hotel and Tavern Work
ers' Award, 1978 concerning any claims in 
respect of right of entry to workplaces of the 
said employers pursuant to that Award; , 

(d) all circulars Qr notices distributed to members 
in relation to the ALHMWU seeking to exer

, 'cise rights of entry to the premises of employ
ers bound or allegedly bound by the Hotel and 
Tavern Workers' Award, 1978. 

2. THAT the ALHMWU advertise application No. 139 
of 1994 by notice in the "Western Australian" news
paper, in a form approved by the Registrar, advising 
that the application may be inspected by any inter
ested person and that such interested person may, by 
giving written notice of objection to the Commis
sion and to the ALHMWU within 28 days of publi
cation of the notice, appear and be heard on the 
hearing of the application. 

3. THAT the Commission will refrain from further hear
ing application No. 139 of 1994 until a date to be 
ftxedafter the 28 days referred in order 2. hereof has 
expired." 

In appeal No 819 of 1994 the decision appealed against is 
contained in an order made on 14 July 1994, which formal 
parts Qmitted, reads as follows:-

"1. THAT the ALHMWU produce for inspection by 
Burswood Resort (Management) Ltd within 21 days 
from the date of this order-any book, computer 
print-out, paper or other documents in its posses
sion, power or control relating to or containing any
thing relative to the ALHMWU application No. 141 
of 1994, including, without limitation, the Register 
of members, applications for membership, member
ship cards, notices of resignation by members, the 
records of members financial status with the 
ALHMWU--but limited to employees ofBurswood 
Resort (Management) Ltd purportedly enrolled as 
members of the ALHMWU. 
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2. THAT the ALHMWU shall, upon receipt of a re
quest from Burswood Resort (Management) Ltd, 
provide thereto copies of the records required to be 
made available for inspection pursuant to order 1. 
hereof." 

It is against those decisions that the ALHMWU appeals. 
We reproduce hereunder the grounds of appeal in appeal 

No 815 of 1994, as amended by leave (the grounds of appeal 
in appeals No 815-818 of 1994 are identical, except for the 
application number referred to):-

"1. The matters to be raised in this appeal are of such 
importance that in the public interest an appeal 
should lie because: 

(a) the matters to be raised include the right of 
union members to confidentially (sic) in rela
tion to their union membership; 

(b) the matters to be raised include the right of 
union members to be protected from an ap
prehension of discrimination on the basis of 
their union membership; 

(c) there are no decisions of a Full Bench of the 
Western Australian Industrial Relations Com
mission or of the Industrial Appeal Court 
which directly deal with the matters to be 
raised in this appeal. 

2. The Commission erred in the exercise of its discre
tion in ordering the Australian Liquor, Hospitality 
and Miscellaneous Workers' Union to provide dis
covery to the applicants in matter no. 335 of 1994 in 
the terms set out at Clause l(a) and (b) of the order 
in that matter and in particular: 

(a) the Commissioner failed to give adequate 
weight to the importance of protecting-

(i) the privacy of union members; and 
(ii) the right of persons to confidentiality 

with respect to their union membership. 
(b) the Commissioner wrongly rejected the Un

ion's alternative proposal that the Registrar 
could collect and verify information regard
ing the Union's membership; 

( c) the Commissioner erred in fact in finding that 
'The accuracy of that information [regarding 
union members employed pursuant to a par
ticular award] is not readily ascertainable 
through the method suggested by the Austral
ian Liquor, Hospitality and Miscellaneous 
Workers Union in relation to the Registrar, or 
the Commission'. 

(d) the Commissioner erred in fact and in law in 
fmding that 'the maintenance of anonymity for 
the membership does not out weigh the ap
propriateness of disclosing the primary data 
in order that its relevance and degree of effect 
may be ascertained'. 

(e) the Commissioner erred in placing any weight 
whatsoever on his finding that 'should an 
employer act to the detriment of an employee 
who is identified as being a member of the 
Australian Liquor, Hospitality and Miscella
neous Workers Union, and because of their 
membership, protection of that members' in
terests is afforded by Part VIA of the Act' . 

3A. The Commissioner erred in holding that Regula
tion 80(1) sets out the extent of discovery which 
might be sought. Regulation 80(1) deals with pro
duction for inspection not discovery. 

3B. The Commission fell in to (sic) error by failing to 
consider whether or not any good reason had been 
established for the making of an order for general 
discovery. The Commission confused the power to 
order general discovery with the exercise of that 
power and failed to exercise his discretion properly 
or at all. 

3C. The Commissioner erred in ordering the production 
of the specified documents in that they do not relate 

to any issue raised or sufficiently raised, by the Re
spondent in its notice of answer. 

3D. The Commissioner erred by failing to consider 
whether or not any good reason had been established 
for the making of an order for discovery of each of 
the specific documents ordered to be discovered. The 
Commissioner considered whether or not the Ap
pellant had established why an order for specific dis
covery should not be made. 

3E. The Commissioner erred in holding that the extent 
of the Appellant's membership employed under the 
relevant Award is an issue in the proceedings. The 
only issue is whether or not the Appellant has any 
members currently employed under the relevant 
Award. 

4. The Commissioner erred in the exercise of his dis
cretion in ordering the Australian Liquor, Hospital
ity and Miscellaneous Workers Union to provide 
discovery to the applicants in matter no. 335 of 1994 
in the terms set out at Clause l(c) and (d) of the or
der in that matter, and, in particular: 

(a) the Commissioner erred in finding that 'if there 
be documentary evidence which reveals the 
approach taken by the Australian Liquor, Hos
pitality and Miscellaneous Workers Union to 
the matter of access, in my view such is dis
coverable material', and 

(b) the Commissioner erred in placing any weight 
upon the hearsay allegations contained in an 
affidavit of the Executive Director of the first 
respondent. 

5. The Commissioner should have held that, in the cir
cumstances, discovery in the terms set out in 
Clauses l(c) and (d) of the order ought to be refused. 

6. The appellant seeks that: 
(a) the appeal be upheld 
(b) Clause 1 of the Commissioner's Order be 

quashed." 
The grounds of appeal in appeal No 819 of 1994 are slightly 

different and read as follows, as amended by leave:-
"1. The matters to be raised in this appeal are of such 

importance that in the public interest an appeal 
should lie because: 

(a) the matters to be raised include the right of 
union members to confidentially (sic) in rela
tion to their union membership; 

(b) the matters to be raised include the right of 
union members to be protected from an ap
prehension of discrimination on the basis of 
their union membership; 

(c) there are no decisions of a Full Bench of the 
Western Australian Industrial Relations Com
mission or of the Industrial Appeal Court 
which directly deal with the matters to be 
raised in this appeal. 

2. The Commission erred in the exercise of its discre
tion in ordering the Australian Liquor, Hospitality 
and Miscellaneous Workers' Union to provide dis
covery to the applicants in matter no. 389 of 1994 in 
the terms set out at Clause l(a) and (b) of the order 
in that matter and in particular: 

(a) the Commissioner failed to give adequate 
weight to the importance of protecting-

(i) the privacy of union members; and 
(ii) the right of persons to confidentiality 

with respect to their union membership. 
(b) the Commissioner wrongly rejected the Un

ion's alternative proposal that the Registrar 
could collect and verify information regard
ingthe Union's membership; 

(c) the Commissioner erred in fact in finding that 
'The accuracy of that information [regarding 
union members employed pursuant to a par
ticular award] is not readily ascertainable 
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through the method suggested by the Austral
ian Liquor, Hospitality and Miscellaneous 
Workers Union in relation to the Registrar, or 
the Commission' . 

(d) the Commissioner erred in fact and in law in 
finding that 'the maintenance of anonymity for 
the membership does not out weigh the ap
propriateness of disclosing the primary data 
in order that its relevance and degree of effect 
may be ascertained'. 

(e) the Commissioner erred in placing any weight 
whatsoever on his finding that 'should an 
employer act to the detriment of an employee 
who is identified as being a member of the 
Australian Liquor, Hospitality and Miscella
neous Workers Union, and because of their 
membership, protection of that members' in
terests is afforded by Part VIA of the Act' . 

3A. The Commissioner erred in making an order for in
spection of documents when: 

(a) The parties treated the application as one for 
discovery of documents; 

(b) The Commissioner in his reasons found that 
an order should be made for discovery of docu
ments; and 

(c) An order should not be made for the produc
tion of all documents relevant to the proceed
ings but should be limited to specified 
documents or classes of document 

3B. The Commissioner erred in ordering the production 
of the specified documents in that they do not relate 
to any issue raised by the Respondent in its notice of 
answer. 

3C. Alternatively to 3B, the Commissioner erred in or
dering the production for inspection of applications 
for membership, membership cards, notices of res
ignation by members, the records of members finan
cial status with the ALHMWU when such documents 
do not relate to any matter in issue between the par
ties. 

3D. The Commissioner erred in holding that Regula
tion 80(1) sets out the extent of discovery which 
might be sought. Regulation 80( 1) deals with pro
duction for inspection not discovery. 

3E. The Commission fell in to (sic) error by failing to 
consider whether or not any good reason had been 
established for the making of an order for general 
discovery. The Commission confused the power to 
order general discovery with the exercise of that 
power and failed to exercise his discretion properly 
or at all. 

3F. The Commissioner erred by failing to consider 
whether or not any good reason had been established 
for the making of an order for discovery of each of 
the specific documents ordered to be discovered. The 
Commissioner considered whether or not the Ap
pellant had established why an order for specific dis
covery should not be made. 

4. The appellant seeks that: 

(a) the appeal be upheld 

(b) Clause 1 and 2 of the Commissioner's Order 
be quashed." 

In argument, ground 3E of the grounds of appeal was not 
pursued by Mr Le Miere QC for the ALHMWU. 

The orders sought were for discovery, public notification of 
the joinder applications and the adjournment of proceedings. 
The application was made in the following terms, which is 
quoted by the Commission at first instance at pages 11-12 of 
the appeal books in appeals No 815-818 of 1994:-

"1. The Respondent is requested to provide discovery 
of documents on oath in relation to all books, pa
pers or other documents in the Respondent's pos
session, power or control relating to or containing 

anything relative to Application No. [eg 139 of 1994] 
("the Application"), including: 

(a) the register of members of the union required 
to be kept by the Secretary of the Union pur
suant to Rule 36-Secretary, of the Union's 
Registered Rules; 

(b) all other electronically recorded material re
cording the members currently employed pur
suant to the provisions of the Award referred 
to in the Schedule to the above application; 

(c) all correspondence, memoranda, notes or any 
materials concerning entry by the Union, its 
officers, employees or agents to the premises 
of employers bound by or allegedly bound by 
the relevant Award concerning any claims in 
respect of right of entry to workplaces of the 
said employers pursuant to that Award; 

(d) all circulars or notices distributed to members 
in relation to the Union seeking to exercise 
rights of entry to the premises of employers 
bound by or allegedly bound by the [eg Hotel 
and Tavern Workers'] Award. 

2. That the Commission refrain from further hearing 
or determining the Application until the Application 
has been advertised by notice in the Industrial Ga
zette and the :West Australian" newspaper adVising 
that the Application may be inspected by any inter
ested persons and that any such interested person 
may, by giving written notice of objection to the 
Commission and to the application within 28 days 
of publication of the notice, appear and be heard on 
the hearing of the Application." 

FINDINGS 
Objection was taken to the applications, but the Commis

sion at first instance decided as follows:-
(1) That it was not the for Registrar to be directed to 

conduct an investigation similar to that envisaged 
by s.69 of the Act so that he may ascertain the pur
ported membership because the accuracy of the in
formation sought would not be readily ascertainable 
through the method suggested by the ALHMWU in 
relation to the Registrar, or the Commission. 

(2) That, because the sections of the Act relied upon by 
the ALHMWU in relation to the joinder applications 
are definable only by judgemental means upon a con
sideration of the primary data, the maintenance of 
anonymity for the membership did not outweigh the 
appropriateness of disclosing the primary data in 
order that its relevance and degree of effect may be 
ascertained. 

(3) That should an employer act to the detriment of an 
employee who is identified as being a member of 
the ALHMWU, and because of their membership, 
protection of that member's interests is afforded by 
Part VIA of the Act. 

(4) That overall the Commission was satisfied that it was 
appropriate that the discovery sought in relation to 
the ALHMWU memberships should be granted. 

(5) That, as to the unnecessary breadth of discovery said 
by the ALHMWU to arise within order 1 of the or
ders sought by the phrase ''relating to or containing 
anything relative", the Commission observed that 
such is the extent of discovery which may be sought 
pursuant to regulation 80(1) of the Industrial Rela
tions Commission Regulations 1985 (hereinafter 
referred to as "the Regulations"). 
That the purpose of discovery is to identify and make 
available to an adversary the recorded material which 
is likely to be germane to a just determination of 
that which is "in contest". 
The Commission so held that it is in that context 
that the phrase used is to be given meaning and is 
therefore approved by the Commission. 

(6) That the conduct of the ALHMWU in the pursuance 
of its industrial relations to date, was a considera
tion relevant to whetherth~ ALHMWU be granted 



1804 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

(7) 

rights which extended to it an acknowledged, and 
therefore influential, role in the government of the 
communities subject to the awards. Hence, if there 
was documentary evidence which revealed the ap
proach taken by the ALHMWU to the matter of ac
cess, such was, in the Commission's view, 
discoverable material., . 
The Commission was therefore satisfied that what 
was claimed in paragraphs (c) and (d) of order 1 of 
the orders sought should be ordered. 

CONCLUSIONS 
S,49(2) OF THE ACT 

The Full Bench determined that s.49(2) of the Act should 
be dealt with first and separately because that question once 
decided would determine whether the appeals would lie, and 
the determination of that question COuld not be said to be so 
inextricably interwoven with matters for final determination, 
that it could not be heard and determined first. 
It was submitted to us that the appeals raised a number of , 

questions of importance. 'One was "What principle should be 
applied in the making of an order for general discovery in this 
jurisdiction?" For example, was it whether some documents 
in the possession of the respondent to the application which . 
were relevant were also discoverable? 
, Next, it was submitted that a question of importance arose 

because it was necessary to determine how discovery should 
be dealt with in the context of there being documents which 
were confidential or the disclosure of which involved some 
breach of privacy or were otherwise sensitive or disclosure of 
which otherwise would cause some harm either to the party 
applying to dIscover them or a third party (see page 42 of the 
transcript on appeal). It was submitted that these matters had 
not been the subject of any decision of the Full Bench or the 
Industrial Appeal Court. 

Further, it was submitted that the order for discovery was 
oppressive and had the potential to cause detriment to the 
ALHMWU and its members, and it was in the public interest 
that orders of the Commission should not produce such injus
tice. 

Those were the SUbmissions made by Mr Le Miere for the 
ALHMWU., 

Mr Dixon (of Counsel), on behalf of the respondents, sub
mitted, referring us to Hamersley Iron Pty Ltd v. AMWSU 
and Others 69 WAIG 1024 (FB), the test to be applied was 
whether the grounds of appeal, on a fair reading, raise matters 
of such importance that in the public interest an appeal should 
lie. His submission was that the scope of a discovery order 

. would rarely if ever support a public interest argument and 
referred us to the decision of the Full Bench in Hamersley 
Iron Pty Ltd v. AMWSU and Others (op cit) (FB) .. 

His submission was that Springdale Comfort Pty Ltd tla 
Dalfield Homes v. BTA 67 WAIG 325 at 326 (lAC) provided 
the answer to a number of the questions raised here. 

The scope of the power conferred by 8.27(1)(0) of the Act 
was considered and it. was held that the order must be just. 
Mr Dixon adopted the dicta of the Full Bench in RRIA v. 
AMWSU and Others 69 WAIG 1873 (FB) as part of his argu
ment. 

None of the grounds, it was submitted, satisfied the test, 
and there was no matter of such importance raised in the 
grounds of appeal that in the public interest an appeal should 
lie. 

The Full Bench therefore determined that, on the authority 
ofRRIA v. AMWSU and Others (op cit) (FB), a question of 
such importance was raised upon the appeal that in the public 
interest an appeal should lie. 

The whole of the matter of discovery and the orders made 
waS in issue upon these appeals. 

(1) It is necessary to determine how discovery was to be 
dealt with in the context of there being documents 
which are confidential. 

(2) To discover the contents of union registers of mem
bers, including their names and addresses, it was said, 
would be to reveal information which was confiden-, 
tial. 

(3) 

(4) 

(5) 

This question went well beyond the mere rights of 
the parties in this matter. 
Nothing has been determined in relation to this sort 
of question before by the Industrial Appeal Court or 
by the Full.Bench. 
These considerations outweighed the proper princi
ple laid down by the Full Bench in Hamersley Iron 
Pty Ltd v. AMWSU and Others (op cit) (FB) that, in 
general, interlocutory decisions of the Commission 
do not raise questions which normally are of such 
importance that in the public interest an appeal 
should lie. 

BACKGROUND 
In these matters, there were applications by the ALHMWU 

to the Commission, constituted by a single Commissioner. 
These appear in the supplementary appeal books. The appli
cations seek joinder as a named party to various awards by 
which the respondent employers seem to allege that they are 
bound. 

The main basis of the application in each case is that the 
ALHMWU, having had alterations to its rules registered, had 
enrolled as members of the union persons currently employed 
pursuant to the subject awards, and alleged that the applica
tions to be joined as a named party to the awards was consist
ent with s.6 of the Act. The ALHMWU states that it has rights 
and obligations under vanous provisions of the Act to service 
and represent its members who are employed pursuant to the 

, provisions of the awards. 
At first instance, the answer referred to in appeals No 815 

to 818 of 1994 inclusive was in the following terms:-
"I. The Applicant does not satisfy the requirements of 

s.38(2) of the Industrial Relations Act 1979 ("the 
Act") in that it is not and was not an organisation 
which is registered in respect of any calling men
tioned in the Award or in respect of any industry to 
which the Award applies. 

2. The application is inconsistent with and contrary to 
the objects of the Act. 

3. A joinder to the Award has the potential of causing 
industrial disruption to the operations or businesses 
of the Respondents. 

4. The application is contrary to the interests of em
ployers bound by or potenttally bound by the Award. 

5. The application is contrary to the standard of the 
Commission recognised over many years prevent
ing an overlap in industrial coverage in the same 
industry. 

6. The conduct of the Applicant prior to the hearing 
and determination of this matter in relation to its 
demands for access to employers' premises and en
try onto such premises, where no authority exists to 
do so, precludes it from seeking to invoke the dis
cretion of the Commission in its favour. 

7. The application is contrary to the underlying policy 
of the wage fixation principles enunciated by the 
Commission from time to time encouraging single 
enterprise regulations and a reduction in the number 
of employee organisations participating in that proc
ess. 

8. The application is not in the interests of the persons 
immediately concerned, nor the interests of the com
munity as a whole. 

9. The assertions by the Applicant in its grounds sup
porting the application in relation to the parties to 
the Award, are factually wrong. 

10. In the premises, the Respondents seek an order that 
the application be dismissed." 

In appeal No 819 of 1994 the answer filed at frrst instance 
was in different terms and reads as follows:-

''The particulars to the answer are: 
1. The application is unnecessary. 
2. The application is inconsistent with the 

objects of the Industrial Relations Act 1979. 
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3. The Commission has no jurisdiction to hear 
and determine the matter. 

The respondent accordingly opposes the application in 
its entirety. " 

In all of these matters the Full Bench heard detailed and 
substantial argument. These reasons for decision take full 
account of every submission put to us, but it is not necessary 
to deal with each submission in detail. 

We have already outlined the findings made by the Com
mission at first instance in these matters. 

In appeal No 819 of 1994 the order and the application in
volved were different in that they sought an order for inspec
tion and not discovery. 

The applications for an order for discovery sought general 
discovery as the terms of the applications reveal, but, in addi
tion, the applications specified some documents and material 
to be discovered as part of that general discovery. The orders 
gave general discovery and as part of the order specified some 
particular categories of documents as the text of the orders 
reveal. 

GENERAL DISCOVERY 
The purpose of documentary discovery is to provide each 

party to an action with access before trial to the relevant docu
ments in the hands of his opponent, so avoiding trial by am
bush, saving costs and encouraging settlement in proper cases. 

The frrst stage of the process, which is properly termed "dis
covery", is the delivery of a list of documents verified by affi
davit. The second stage is the production of documents for 
inspection, where no privilege is claimed in respect of such 
documents (see Seaman "Civil Procedure Western Australia" 
at page 6419 et seq). 

Documents whose sole effect is to disclose the party's own 
case, even if they impeach the opponent's case, do not relate 
to matters in question. They should be listed and objection 
taken to their production (see Brooks and Another v. Prescott 
and Others [1948] 2 KB 133 (CA) and the cases cited therein, 
and also Donaldson v. Harris (1973) 4 SASR 299 at 304 and 
Smith's Weekly Publishing Co Ltd v. Sunday Times Newspa
per Co Ltd [1923] 31 CLR 552 at 556). 

The Court has inherent jurisdiction to refuse an order for 
discovery or production of documents when to do so would 
be unnecessary and oppressive (our underlining) (see Attor
ney General v. North Metropolitan Tramways Co [189213 Ch 
70 at 73). In our opinion, the Commission, in considering 
whether to make an order which is just, has the same jurisdic
tion. 

Discovery, production and inspection of documents is not 
available as of right in this jurisdiction. It is available only if 
the Commission makes an order under s.27(1)(0) of the Act. 
S.27(1)(0) reads as follows:-

"( 1) Except as otherwise provided in this Act, the ~om
mission may, in relation to any matter before It-

(0) make such orders as may be just with respect 
to any interlocutory proceedings to be taken 
before the hearing of any matter, the costs of 
those proceedings the issues to be submitted 
to the Commission, the persons to be served 
with notice of proceedings, delivery of par
ticulars of the claims of all parties, admissions, 
discovery, inspection, or production of docu
ments, inspection or production of property, 
examination of witnesses, and the place and 
mode of hearing;" 

The Commission may therefore only make an order if such 
order is just (see Springdale Comfort Ply Ltd tla Dalfield 
Homes v. BTA (op cit) (lAC». 

S.26(1)(a) of the Act wonld not seem to be excluded from 
operation by the words of s.27(1)( 0), but we do not think that 
it alterS the question to be asked and answered under s.27(1)( 0). 

It is for the applicant, for an order under s.27(1)(0), to es
tablish that it is just for such an order to be made. The expres
sion "just" means "right and fair, having reasonable and 
adequate grounds to support it, well-founded and conform
able to a standard of what is proper and right" (see Loxton v. 

Ryan [19211 State Reports (Qld) 79 at 84 and 88 per Lukin J). 
Perhaps more appositely in Smith's Weekly Publishing Co 
Ltd v. Sunday Times Newspaper Co Ltd (op cit), which was a 
case relating to discovery of documents, Isaacs and Rich JJ at 
page 562 held that "just" means "just according to law". 

In New South Wales, too, although discovery is allowed as 
of right in proceedings where there are pleadi.n~s, except ~n 
proceedings for damages for death or personal Injury, leave:: IS 
necessary, and similar questions arise as those which anse 
under s.27(1)(0). The discretion will allow discovery in ac
tions for damages for death or personal injury if based on the 
test of whether it is necessary for a fair trial of proceedings to 
make such an order (see Percy v. General Motors-Holden's 
Pty Ltd (1975) 1 NSWLR 289). 

Discovery in civil proceedings is confined to what is in is
sue on the pleadings (see Mulley and Another v. Manifold 
[1959] 103 CLR 341 and The Wellcome Foundation Ltd v. 
V R Laboratories (Aust) PtyLtd [1980-19811148 CLR 262). 

The Commission at first instance did consider the question 
raised before it which was the unnecessary breadth of discov
ery sought. The Commission considered this (see page 16 of 
appeal book No 815 of 1994), and, in particular, the wording 
of the claimed order which contains the phrase "relating to or 
containing anything relative ... ". The Commission seemed to 
rely on regulation 80( 1 ) of the Regulations. The Commission 
observed, if we may paraphrase, that regulation 80(1) pre
scribed that discovery could be given to the same extent as 
that sought. (Of course, regulation 80(1) relates to produc
tion of documents for inspection and not to discovery). 

The Commission then went on to say that the purpose of 
discovery was to identify and make available to an adversary 
the recorded material "which is likely to be germane to a just 
determination of that which is in contest". Then the Commis
sion said that in that context, that is the context of what he 
expressed as the purpose of discovery, the phrase "relating to 
or containing anything relative .. ~" had meaning, and was there
fore approved by the Commission. Thus, the Commission 
was saying, as we understand it, that the phrase concerned did 
not mean that what was being sought was unnecessarily wide 
discovery. 

However, the submissions take the matter further. The Com
mission was exercising a discretion to make such orders as to 
discovery or inspection as may be just. The objection was 
taken by Ms Blaskett at first instance to a general order, and 
she emphasised this objection by reference to briefs, proofs. 
etc. The question of breadth of the order sought was therefore 
put directly in issue. The Commission did not directly con
sider that question or directly answer it. The Commission did 
not consider adequately or at all whether or not an order for 
general discovery therefore was just. It was necessary for the 
Commission to have considered, as we have said above by 
reference to Percy v. General Motors-Holden's Pty Ltd (op 
cit). whether or not general discovery was necessary for fairly 
disposing of the case (see, too, Attorney General v. North 
Metropolitan Tramways Co (op cit) and Science Research 
Council v. Nasse [1980] AC 1028; [1979] 3 All ER 1056, per 
Lord Wilberforce at pages 1065-1066 and 1068, per 
Lord Salmon at page 1071, per Lord Edmund-Davies at 
page 1076, and per Lord Scarman at page 1089). 

There was nothing before the Commission which justified 
an order for general discovery, or, alternatively, there was noth
ing sufficient to justify such an order, and, indeed, the making 

. of such an order was, as we have said, opposed (see pages 61, 
64 and 83 of appeal book No 815 of 1994). 

Regulation 80 of the Regulations does not set out the extent 
of discovery available under the Regulations. It sets out the 
extent of inspection. In any event, regulation 80 cannot de
termine what is just. Regulation 80 determines what sought 
of order can be made for inspection if the Commission first of 
all exercises its discretion in the manner directed by s.27(1)( 0) 
of the Act, and having exercised ilia! discretion, decides that 
it will make an order. The Commission did not decide, hav
ing regard to the relevant considerations, whether it was just 
to make an order. In particular, ilie Commission did not con
sider whether a general order was necessary to properly dis
pose of the proceedings before it, and did not consider whether 
it was necessary having regard to the objections raised to the 
maldng of an order (see Percy v. General Motors-Holden's 
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Ply Lld (op cit) and Attorney General v. North Metropolitan 
Tramways Co (op cit». 

The finding that the extent of the order sought was author
ised by regulation 80 could not be a substitute for making that 
decision, even if regulation 80 referred to discovery, which it 
does not. 

Further, an order which is oppressive could not and cannot 
be just; it would not do justice between the parties, nor would 
it be an order made in compliance with s.26(l)(a) of the Act. 

In the light of the objection raised to a general order, illus
trated by the submissions that such an order would encom
pass "briefs", proofs, etc, the Commission should have 
considered whether a general order would be oppressive. In
deed, insofar as the order encompassed briefs, proofs, etc, it 
would arguably be oppressive insofar as it encompassed con
fidential documents. The same might be argued about mem
bership records. We will turn to those matters in some more 
detail later in these reasons. The Commission at first instance 
not having considered whether such an order would be op
pressive erred. 

As to whether the order might be oppressive because of the 
sheer volume of documents involved, we do not see that that 
was raised before the Commission to consider that as a rel
evant consideration. 

Mr Dixon made a number of submissions that the order was 
just, which we have dealt with in these reasons, having con
sidered all of his submissions. In particular, however, he sub
mitted that there is no appeal against the justice of the order or 
orders. That is not so. Amended grounds 3B and 3D go to 
the question of whether the order was just. Similarly, ground 4 
does likewise. 

It was submitted that an order for discovery of relevant docu
ments cannot be said to be unjust. However, the order was an 
order for more than relevant documents. It was an order made 
without considering whether it was just to make it or not. That 
was the question to be asked and answered (see Percy v. Gen
eral Motors-Holden's Pty Ltd (op cit». Ifit were just to make 
the order, then the order would have to be confined to the 
discovery of relevant documents, but that is a different ques
tion. That is a question to the extent of the order, not whether 
the order should be made or not. 

We would now make some extra observations concerning 
appeal No 819 of 1994. We do not say that great importance 
should attach to the fact that the Commission at first instance 
treated application No 389 of 1994 as an application for or
ders for discovery when the application was one for an order 
for production of documents for inspection. The Commis
sion erred in making a general order which it made, for the 
reasons which we have set out above. 

THE ALHMWU'S MEMBERSHIP RECORDS AND 
DOCUMENTS RELATING TO RIGHTS OF ENTRY ON 
EMPLOYERS' PREMISES 

We would deal with the orders for discovery and the errors 
said to have arisen in making those orders now. 

Firstly, of course, in the normal course of events, these would 
be the subject of claims of privilege, etc, in the affidavit veri
fying the list of discoverable documents. However, in this 
case, both sides have dealt with those questions as part of the 
appeal because the general order refers specifically to certain 
documents to which we will now refer. 

The confidentiality of a document does not afford privilege 
from production, but, in the exercise of its discretion to order 
production, the court may have regard to the fact that it is 
confidential and that to order its production would involve a 
breach of confidence (see Science Research Council v. Nasse 
(op cit) at page 1065, and see, too, Arhill Pty Ltd and Others 
v. General Terminal Co Pty Ltd and Others (1990) 23 NSWLR 
545 per Rogers CJ). (In our opinion, Arhill Pty Ltd and Oth
ers v. General Terminal Co Pty Ltd and Others (op cit) is not 
distinguishable in principle because it related to a subpoenae 
duces tecum and not an order for discovery or inspection). 

Orders (1)(a) and (b) of the orders, which are included in 
the general order made in this matter, are not separate from 
that general order or from the complaints made in relation to 
the general order upon appeal. 

Mr Dixon referred to the register of the union membership 
kept under rule 36, and also computer records which contained 
the name and details of membership. He also referred to the 
industrial location where the employee is employed. He sub
mitted that nothing could be more relevant to the proceedings 
than those records. 

He then referred to the second part of the applications which 
dealt with materials, etc, concerning the entry by the union, 
its officers, employees or agents to the premises of employers 
bound by the awards. It was reliant on Mr Farrell's affidavit. 
An award provision provides for entry. It was submitted that 
these documents were relevant to the matter also. 

Ms Blaskett, at first instance, had relied on a number of 
submissions on behalf of the ALHMWU. One was that the 
applications were not particularised so that the applications 
were so broad that a general order for discovery might be so 
broad as to even cover her submissions. Further, her submis
sion was that the orders sought would be so vague as to be 
oppressive, and she therefore objected categorically to the order 
for discovery (see page 41 of the transcript at first instance 
(hereinafter referred to as "TFI"». 

At page 42 (TFI) she said:-
"We admit that the issue revealed by the grounds of 

our application does go to the number of LHMWU mem
bers enrolled in those particular areas. There is no dis
pute about that. Whilst the number of members is clearly 
in issue the names of those members is not an issue in 
dispute ... " 

Ms Blaskett suggested four methods to satisfy discovery. 
The Commission should take cognisance of industrial reality 
and the fear of members of the ALHMWU that they may be 
directly or indirectly persecuted or harassed because of mem
bership of the union. Thus, she submitted:-

(1) The Registrar could report on the numbers of mem-
bers. 

(2) The union could report on the numbers. 
(3) The Commission could inform itself. 
(4) The Registrar could act and report without reveal

ing individual membership details. 
She submitted that it was not relevant to get the names of 

the persons employed. 
At page 46 (TFI) she told the Commission that the 

ALHMWU was happy to provide the name of an employer 
and the classification of the worker. The ALHMWU did not 
want to provide the individual names, addresses, etc, of mem
bers because they gave an undertaking that these would be 
kept confidential. 

It was Mr Dixon's submission that the Commission had prop
erly considered the matter and decided, relying on the Regu
lations, that the applicant was entitled to discovery. Were 
discovery available as a matter of course, then this question 
would not arise. We would observe, however, that a party 
seeking an order for discovery must establish that the Com
mission should exercise its discretion in its favour. The Com
mission cannot make an order for discovery unless it is 
persuaded that it is just to do so. 

As far as the applications for discovery of the names and 
addresses of employees are concerned, it was not seriously 
argued that this information was not confidential, nor could it 
be. 

Ipp J in WA Builders' Labourers' Painters' and Plasterers' 
Union of Workers v. Kierath and Another (unreported) 
(No 2205 of 1994) (Supreme Court of WA) delivered 3 Feb
ruary 1995 held at page 7:-

"Apart from the testimony as to the confidentiality of 
the plaintiff's register, it is self-evident that the informa
tion contained in it is private. In the circumstances, statu
tory provisions conferring upon others the right to inspect 
the register should be strictly construed. Clear words 
would be required to empower the Registrar to authorise 
others to inspect the register." 

The register there was the register kept under s.63(2) of the 
Act requiring a registered organisation to file with the Regis
trar certain specified documents, including a list of the names, 
residential addresses and occupations of the persons holding 
offices in the organisation, a record of the number of mem-
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bers in the organisation, and the accounts of the organisation 
with the Registrar. 

Rule 36 of the rules requires a register to be kept as fol
lows:-

..... A register of the members of the Union shall be 
kept by the Secretary in a book solely for that purpose, 
showing name, address, occupation, date of entrance, also 
date of leaving and cause. The Secretary shall prepare 
and forward to the Industrial Registrar and any other 
Registrar or Officer appointed under any Act and to the 
General Secretary all returns required by law or by these 
Rules. The Secretary shall be the Registered Officer to 
sue or be sued on behalf of the Union." 

In our opinion, it is self-evident that the information con
tained in the register is private and confidential to the mem
bers of the organisation, and Ms Blaskett's uncontroverted and 
unobjected to evidence from the bar table, at first instance, 
that this was the case supports such a finding. We adopt Ipp J's 
dictum in WA Builders' Labourers' Painters' and Plasterers' 
Union of Workers v. Kierath and Another (op cit), insofar as it 
is necessary to do so. 

We apply Science Research Council v. Nasse (op cit) (HL) 
which is quoted with approval by Seaman in "Civil Procedure 
Western Australia" (op cit), and applied in Arhill Pty Ltd and 
Others v. General Terminal Co Pty Ltd and Others (op cit), 
and we would hold that it was not just in this case because of 
that confidentiality to order discovery of those documents, 
nor if the test is different (and we do not think that it is) was it 
in accordance with equity, good conscience and the substan
tial merits of the case. 

The Commission at first instance failed to give proper weight 
to the great importance of protecting the privacy of union 
members and the confidentiality of their union membership 
records. We should add that nothing was put before the Com
mission which justified breaching that confidentiality. What 
needed to be examined could plainly be done without breach
ing the members' privacy. (It was not to the point to suggest 
that a remedy existed after the event if information from the 
register was misused). The Commission also erred in placing 
an onus upon the ALHMWU to satisfy it that such an order 
should not be made when the Commission should have satis- . 
fied itself that it was just to make such order and considered, 
in the course of deciding whether it was just, whether it was 
necessary to fairly dispose of the case before it and make such 
an order (see Percy v. General Motors-Holden's Pty Ltd (op 
cit». All of those errors were made in the making of the order 
for production and inspection which was the subject of appeal 
No 819 of 1994. 

In Brooks and Another v. Prescott and Others (op cit) at 
page 139, applying the principle in Frankenstein v. Gavin's 
House-to-House Cycle Cleaning and Insurance Co and Oth
ers [1897] 2 QB 62 (CA) it was held that a party could object 
to discovery of documents which have nothing to do with the 
other party's case but support his/her case alone, 

The relevance of the part of the membership records of which 
discovery was sought was virtually conceded by Ms Blaskett. 
Once the relevance of membership and membership numbers 
is regarded as relevant to the question of right of the ALHMWU 
to be joined as a party to the award, then those documents and 
their contents plainly relate to the cases of the ALHMWU and 
of the respondents. The application and the answer make that 
plain. We would not, therefore, see merit in the arguments 
based on Brooks and Another v. Prescott and Others (op cit) 
and that line of cases. 

It was quite sufficient to do what Ms Blaskett submitted 
should be done and to make available the names of the em
ployers, the classifications and the numbers of workers with
out revealing the employees' names and addresses or any other 
identifying information. This can be done by concealing those 
parts of the register which should be concealed. In any event, 
we are not persuaded that the names and addresses are rel
evant. To order otherwise, as the Commission at first instance 
did, was an error. In saying that, it is quite clear that the num
bers of workers represented who might be covered by the 
awards is entirely relevant. However, order (1)(b), which gives 
access on a vague and unlimited basis to electronic records, is 
oppressive and not necessary for the fair disposition of the 
matter. 

We would add that the suggestions made at first instance 
that these documents be inspected and reported on by the 
Registrar, or, alternatively, examined and considered by the 
Commission in the absence of the parties and the respond
ents, in particular, would deny the respondents natural justice 
(see Stanley Chee Keong Pek v. Lomba Pty Ltd t/a Ian George 
and Co 75 WAIG 827 and the cases cited therein), and might 
also offend s.26(3) of the Act. 

There was an order for discovery, etc, of all circulars or 
notices distributed to members in relation to the ALHMWU 
seeking to exercise rights of entry to the premises of employ
ers bound by the subject awards. The question of access to 
the workplace by the ALHMWU was held to have arisen as 
an issue by the Commission at first instance. 

Reference was made to the affidavit of Kevin James Farrell, 
the Executive Director of the Western Australian Hotels and 
Hospitality Association Incorporated, a respondent at first in
stance, and the representative body of a number of employers 
bound by the awards and respondents upon these appeals. He 
complained in his affidavit that the ALHMWU had been ap
proaching Western Australian Hotels and Hospitality Asso
ciation Incorporated members representing that it had a right 
of entry to employer premises for the purposes of inspecting 
time and wages records. 

The Commission at first instance observed that should the 
ALHMWU be joined as a party to the awards, it would, in the 
normal course, gain several rights, including that of access to 
employers' premises. Accordingly, the Commission concluded 
that the conduct of the ALHMWU in the pursuance of its in
dustrial relations to date was a consideration relevant to 
whether the ALHMWU should be granted rights which would 
extend to an acl,mowledged and influential role in the govern
ment of the communities subject to the awards. The Commis
sion therefore held that the documentary evidence, if it revealed 
the approach taken by the ALHMWU, was a discoverable 
matter. 

It was submitted that that affidavit proves nothing because 
there may be a right of entry where the employer employs 
staff. pursuant to another award. That was not suggested at 
first instance to the Commission. 

Further, it was submitted that the Commission wrongfully 
found that the documents were relevant to the issue. It was 
submitted, too, that order (1)( d) goes beyond paragraph 6 of 
the respondents' answers to the application proper, because 
the documents sought relate not to attempts to exercise rights 
of entry, but to communication to its members in relation to 
the ALHMWU seeking to exercise such rights. 

It was also submitted that the Commission did not decide 
whether it was just to make the order, but approached it on the 
basis that the respondents were entitled as of right to discov
ery or inspection. Accordingly, the Commission, having failed 
to consider whether or not it was just to make the order, then 
the Commission's discretion miscarried. 

Further, it was submitted that there was no evidence that 
any such documents existed and accordingly that the applica
tion was a fishing expedition. Against that, it was submitted 
that the purpose of discovery is to identify and make available 
to an adversary the recorded material which is likely to be 
germane to a just determination of that which is in contest. 
An order for discovery of relevant documents cannot there
fore be said to be unjust. 

It was also submitted that the documents referred to in 
order (l)(d) in application No 335 of 1994 were no different 
from the documents referred to in order (l)(c) of the same 
order. It was submitted that these were all correspondence, 
memoranda, etc, concerning entry by the ALHMWU, its of
ficers, etc, to the premises of employers bound by or allegedly 
bound by the relevant awards, and concerning any claims in 
respect of right of entry to workplaces of such employers. 

It is quite plain that at first instance Ms Blaskett, who ap
peared for the ALHMWU, said that there was no objection to 
producing those documents, that is the documents referred to 
in order (1)( c). These documents· are all correspondence, 
memoranda, notes, or any materials concerning entry by the 
ALHMWU, its officers or employees or agents to the premises 
of employers bound by or allegedly bound by the subject 
awards (see page 79 of appeal book No 815 of 1994). 
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There was an unequivocal concession on behalf of the 
ALHMWU by which the ALHMWU is, as we conclude, 
bound. The Commission at first instance therefore was enti
tled to act on that concession. Accordingly, as Mr Dixon sub
mitted, it could not be properly argued that the order could 
not be made in the face of that concession, subject, of course, 
to what we have said about the validity of the order as a whole. 

We agree that the order was not a separate order, but was 
part of a general order, and, in fact, is expressed to be part of 
a general order. 

As to order (1)( d), that relates to all circulars or notices dis
tributed to members in relation to the ALHMWU seeking to 
exercise rights under the various subject awards by way of 
entry. 

Mr Dixon submitted that these were in same case as the 
documents referred to in order (1)(c). He further submitted 
that no objection was taken to Mr Farrell's affidavit at the 
time. Further, he submitted that there was no logical distinc
tion between the order (1)(c) and order (1)(d) documents. In 
any event, it is difficult to see that that concession could in
clude proofs, witness statements, etc, for the reasons which 
we refer to hereinafter. 

Objection was taken to discovery of these documents (see 
page 79 of appeal book No 815 of 1994) on the basis that 
they were irrelevant to any issue directly in dispute and there
fore not relevant to the proceedings. For ourselves, it would 
seem to us that they would be relevant insofar as they were 
evidence of any claim of a right of entry by the ALHMWU 
under the subject awards. In the absence of that, they would 
not be relevant. 

We should add that we do not think that it was fishing to 
seek discovery of such documents, although Mr Le Miere sub
mitted that it was. 

As to Mr Farrell's evidence, it could not be of great weight 
and it was not objected to or attacked in vigour. 

There was no argument of confidentiality raised before the 
Commission at first instance, and, in our opinion, such docu
ments could be said to be discoverable. However, again, 
order (1)(d) was one order made as part of a general order, 
itself made as a result of the miscarriage of discretion. 

PRIVILEGE 

We touch briefly upon the question of privilege since it was 
raised in these matters. We would hold that documents which 
would normally be the subject of legal privilege or litigation 
where practitioners are concerned would be, as a matter of 
equity, good conscience and the substantial merits of the case, 
barred from discovery or production to the other side in any 
proceedings. Otherwise, the result would be unconscionable 
and in contravention of the requirement that the Commission 
act according to equity and good conscience (see the Full 
Commission of the Industrial Commission of South Australia 
in Taranto (1980) Pty Ltd tJa Esquire Motor Inn v. Wood 
29 AILR paragraph 307 where the Commission held:-

"The rules relating to privilege were equally applicable 
before the Industrial Tribunal where the parties were rep
resented by either legal practitioners or by lay advocates. 
Were that not so, a party represented by counsel could 
claim privilege for its instructions to counsel, and yet claim 
to be permitted to require the other parties represented 
by a lay advocate to produce for inspection all its instruc
tions to the advocate and, where thought to be of use, to 
call for the production of the documents and tender them 
as evidence against the other party, or, if they were not 
produced, to prove their contents by some other method." 

We would apply that dictum, except that we would say that 
the rules relating to privilege should be applied by virtue of 
s.26(1)(a) of the Act. We do not think that we can hold that 
privilege can exist, as a matter of law, except between a legal 
practitioner and hislher client. 

However, it is obvious that Ms Blaskett's written submis
sions or notes thereof, "briefs", witness proofs, etc, could not 
be required to be disclosed on the basis of what we have just 
held (see, too, Club Managers Association v. Cabra Vale and 
District Ex-Active Servicemen's Club 22 AILR paragraph 436 
(Industrial Commission of NSW) per Liddy J). 

As to the grounds of appeal in appeal No 819 of 1994, it 
matters not that an order was made for discovery when an 
order was actually sought for production and inspection of 
documents for inspection, because, in the end, the parties 
treated the matter as if discovery were sought. The same ob
servations and findings as we have made apply to that appeal 
as to the other appeals which we have referred to above. 

We would also add that those cases cited to us in relation to 
confidentiality and to inspection, subpoenae duces tecum 
which deal with the principles in question here are not distin
guishable because they do not relate to discovery or discovery 
solely. Arhill Pty Ltd and Others v. General Terminal Co Pty 
Ltd and Others (op cit) is one such. Accordingly, the princi
ples do not change in accordance with the interlocutory proc
ess under consideration in those authorities for the purposes 
of this appeal. 

We conclude, for those reasons, that there was a miscar
riage of the Commission's discretion. Such a miscarriage is 
described in House v. The King [1936]55 CLR 499, Gronow 
v. Gronow 29 ALR 129, as well as Norbis v. Norbis 65 ALR 
12. Once that discretion has miscarried, then the Full Bench 
is entitled to exercise its own discretion and to make its own 
decision or remit it to the Commission to exercise its discre
tion afresh. 

Mr Le Miere's submission was that the Full Bench should 
exercise its own discretion in the matter, and that it should 
dismiss the applications for general and specific discovery on 
the following grounds. Firstly, discovery in the terms sought 
was not necessary at this stage of the proceedings for fairly 
disposing of the case. Secondly, discovery in the terms sought 
was oppressive. That was not a view shared by Mr Dixon in 
the course of his submissions. In our opinion, it was not es
tablished at first instance, and accordingly could not be estab
lished before us, that our discretion should be exercised so as 
to grant general discovery, there not being sufficient material 
to establish, as it was necessary at this stage of the proceed
ings, for fairly disposing of the case. Thirdly, there is not 
sufficient material to establish that it would not be oppres
sive. 

In relation to order (1)(c), there was, in our opinion, upon 
the concession, sufficient to make an order in those terms, not 
to include any documents which might be in the nature of 
proofs, parts of briefs, etc, and communications for the sake 
of obtaining evidence for the proceedings. 

As to the terms of order (1)( d), we see no reason why there 
should not be an order in those terms. 

Further, an order in terms of what was suggested by 
Ms Blaskett at first instance in relation to what should be dis
covered from the register of members would be sufficient. 
However, nothing was said at first instance by way of objec
tion to discovery of documents which might identify an em
ployee by classification, for example, where few employees 
are employed by an employer under the relevant award. If the 
employee were identifiable in that way, then confidentiality 
would be breached. However, this was not a matter raised for 
us to decide. Nothing has been said to persuade us that any
thing further would be necessary, and, accordingly, we would 
order discovery as follows. That there be discovery which 
enables the ascertainment of numbers of persons employed 
by employers, the subject of the awards, but that individual 
membership details such as names, addresses, and any other 
identification might not be revealed. It could be anticipated 
that this could be done by producing membership records and 
other records that reveal this with the names, addresses and 
anything else which might identify an individual employee 
concealed. 

As to appeal No 819 of 1994, we would reflect these rea
sons by varying the decision at first instance and substituting 
therefor an order for discovery of the membership records with 
the same restrictions applying as we have referred above. 
Orders of the type referred to in orders (l)(c) and (1)(d) at 
first instance, the subject of appeals No 815 to 818 of 1994, 
were neither sought nor made. In any event, the order will 
have to be one for production not discovery. 

We would therefore uphold the appeals. We would vary the 
orders made at first instance by substituting for order (1) in 
each case a new order (1) which reflects these reasons. We 
would issue a minute to reflect it. 
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Order accordingly 
Appearances: Mr R L Le Miere QC, by leave, and with him 

Mr B L Tee (of Counsel), by leave, on behalf of the 
ALHMWU. 

Mr H J Dixon (of Counsel), by leave, and with him 
Mr 0 Blyth on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
(Appellant) 

and 
The Western Australian Hotels and Hospitality Association 

Incorporated and Burswood Resort Hotel 
(Respondents) 

No. 815 of 1994. 
and 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
(Appellant) 

and 
The Western Australian Hotels and Hospitality Association 

Incorporated and Others 
(Respondents) 

No. 816 of 1994. 
and 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
(Appellant) 

and 
The Mandurah Country Club Inc and WA Turf Club 

(Respondents) 
No. 817 of 1994. 

and 
Australian Liquor, Hospitality and Miscellaneous Workers 

Union, Miscellaneous Workers Division, Western 
Australian Branch 

(Appellant) 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Others 

(Respondents) 
No. 8180f 1994. 

and 
Australian Liquor, Hospitality and Miscellaneous Workers 

Union, Miscellaneous Workers Division, Western 
Australian Branch 

(Appellant) 
and 

Burswood Rl<sort (Management) Ltd 
(Respondent) 

No. 819 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT, P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER 0.0. HALLIWELL. 

31 May 1995. 
Order. 

These matters having come on for hearing before the Full 
Bench on the 2nd day of December 1994, the 20th day of 
January 1995, the 21 st day of February 1995 and the 24th day 
of February 1995, and having heard Mr R L Le Miere QC. by 
leave. and with him Mr B L Tee (of Counsel), by leave, on 

behalf of the appellant and Mr H J Dixon (of Counsel), by 
leave, and with him Mr 0 BJyth on behalf of the respondents, 
and the Full Bench having reserved its decision on these mat
ters, and reasons for decision being delivered on the 5th day 
of May 1995 wherein it was found that the appeals should be 
upheld, and these matters having come on for a speaking to 
the minutes on the 31 st day of May 1995, and having heard 
Mr R L Le Miere QC, by leave, and with him Mr N Ellery on 
behalf of the appellant and Mr H J Dixon (of Counsel), by 
leave, and with him Mr 0 Blyth on behalf of the respondents, 
and there being no objection by the appellant to the proposed 
amendments filed by the respondents on the 23rd day of May 
1995, it is this day, the 31st day of May 1995, ordered as 
follows:-

(1) THAT appeals No 815, 816, 817, 818 and 819 of 
1994 be and are hereby upheld. 

(2) THAT order (1) of the orders made by the Commis
sion on the 14th day of July 1994 in applications 
No 335, 336, 337 and 338 of 1994 be and are hereby 
varied by substituting the following orders so as to 
totally replace the same:-

"1. THAT the Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous 
Workers Division, Western Australian Branch 
("the ALHMWU"), within 21 days from the 
31 st day of May 1995, give discovery upon 
affidavit and restricted to the following:-

(a) any document containing the name of 
the employer and the classification of 
employees, and the numbers of such 
employees employed by the said em
ployers bound by the following awards, 
namely, the Hotel and Tavern Workers' 
Award 1978, the Motel, Hostel, Serv
ice Flats and Boarding House Workers' 
Award 1976, the Club Workers' Award 
1976 and the Restaurant, Tearoom and 
Catering Workers' Award 1979 ("the 
awards") who are currently enrolled as 
members of the ALHMWU; 

(b) all correspondence, memoranda, notes 
or any materials concerning entry by the 
ALHMWU, its officers, employees or 
agents to the premises of employers 
bound by or allegedly bound by the 
awards, concerning any claims in re
spect of right of entry to workplaces of 
the said employers pursuant to the 
awards; 

(c) all circulars or notices distributed to 
members in relation to the ALHMWU 
seeking to exercise rights of entry to the 
premises of employers bound by or al
legedly bound by the awards." 

(3) THAT order (1) of the order made by the Commis
sion on the 14th day of July 1994 in application No 
389 of 1994 be and is hereby varied by substituting 
the following order so as to totally replace the 
same:-

[L.S] 

"1. THAT the ALHMWU, within 21 days from 
the 31 st day of May 1995, give discovery upon 
affidavit and restricted to any document con
taining the name of the employer and the clas
sification of employees, and the numbers of 
persons employed by the employer bound by 
the following award, namely the Burswood 
Island Resort Employees Award, who are cur
rently enrolled as members of the 
ALHMWU." 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union. Miscellaneous Workers Division. Western 

Australian Branch 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Burswood Resort Hotel 

No. 815 of 1994. 
and 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union. Miscellaneous Workers Division. Western 

Australian Branch 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Others 

No. 816 of 1994. 
and 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union. Miscellaneous Workers Division. Western 

Australian Branch 
and 

The Mandurah Country Club Inc and WA Turf Club 
No. 817 of 1994. 

and 
Australian Liquor. Hospitality and Miscellaneous Workers 

Union. Miscellaneous Workers Division. Western 
Australian Branch 

and 
The Western Australian Hotels and Hospitality Association 

Incorporated and Others 
No. 818 of 1994. 

and 
Australian Liquor. Hospitality and Miscellaneous Workers 

Union. Miscellaneous Workers Division. Western 
Australian Branch 

and 
Burswood Resort (Management) Ltd 

No. 819 of 1994. 
BEFORE TIlE FULL BENCH 

HIS HONOUR TIlE PRESIDENT. Pol. SHARKEY. 
CHIEF COMMISSIONER W.S. COLEMAN. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
25 January 1995. 

Order. 
These matters having come on for hearing before the Full 
Bench on the 20th day of January 1995. and having heard 
Mr R L LeMiere QC by leave and with him Mr B Tee (of 
Counsel) on behalf of the appellant, and Mr H Dixon (of Coun
sel) by leave and with him Mr G Blyth on behalf of the re
spondents herein. and the Full Bench having made such orders 
as are necessary or expedient for the expeditious and just hear
ing and determination of these matters. it is this day. the 25th 
day of January 1995. ordered that the hearing and determina
tion of the appeals herein be and are hereby adjourned to 
to.30 am on Tuesday. the 21st day of February 1995 and Fri
day. the 24th day of February 1995. 

By the Full Bench 
(Sgd.) P.J. SHARKEY. 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union. Miscellaneous Workers Division. Western 

Australian Branch 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Burswood Resort Hotel 

No. 815 of 1994. 
and 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union. Miscellaneous Workers Division. Western 

Australian Branch 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Others 

No. 816 of 1994. 
and 

Australian Liquor. Hospitality and Miscellaneous Workers 
Union. Miscellaneous Workers Division. Western 

Australian Branch 
and 

The Mandurah Country Club Inc and WA Turf Club 
No. 817 of 1994. 

and 
Australian Liquor. Hospitality and Miscellaneous Workers 

Union. Miscellaneous Workers Division. Western 
Australian Branch 

and 
The Western Australian Hotels and Hospitality Association 

Incorporated and Others 
No. 818 of 1994. 

and 
Australian Liquor. Hospitality and Miscellaneous Workers 

Union. Miscellaneous Workers Division. Western 
Australian Branch 

and 
Burswood Resort (Management) Ltd 

No. 819 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT. Pol. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

2 Decemf'!er 1994. 
Order. 

These matters having come on for hearing before the Full 
Bench on the 2nd day of December 1994. and having heard 
Mr R L LeMiere QC by leave and with him Mr B Tee (of 
Counsel) on behalf of the appellant, and Mr H Dixon (of Coun
sel) by leave on behalf of the respondents herein. and the Full 
Bench having made such orders as are necessary or expedient 
for the expeditious and just hearing and determination of these 
matters. it is this day. the 2nd day of December 1994. ordered 
as follows:-

(1) THAT the appellant herein be and is hereby granted 
leave to withdraw the applications herein filed on 
the 16th day of August 1994 for an extension of time 
to lodge appeal books herein in accordance with 
regulation 29(10) of the Industrial Relations Com
mission Regulations 1985. 

(2) THAT leave be and is hereby granted to the appel
lant herein to amend the grounds of appeal Nos 815 
of 1994 to 818 of 1994 in accordance with the sched
ule headed "Appeal No. 815 of 1994 Appellant's 
Further Grounds of Appeal" filed herein. 

(3) THAT leave be and is hereby granted to the appel
lant herein to amend the grounds of appeal No 819 
of 1994 in accordance with the schedule headed 
"Appeal No. 819 of 1994 Appellant's Further 
Grounds of Appeal" filed herein. 
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(4) THAT the hearing and detennination of the appeals 
herein be and is hereby adjourned by consent to 
10.30 am on Friday, the 20th day of January 1995. 

By the Full Bench 
(Sgd.) Pol. SHARKEY, 

[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Burswood Resort Hotel 

No. 815 of 1994. 
and 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneeus Workers Division, Western 

Australian Branch 
and 

The Western Australian Hotels and Hospitality Association 
Incorporated and Others 

No. 816 of 1994. 
and 

Australian Liquor, Hospitality and Miscellaneous Workers 
Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

The Mandurah Country Club Inc and WA Turf Club 
No. 817 of 1994. 

and 
Australian Liquor, Hospitality and Miscellaneous Workers 

Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
The Western Australian Hotels and Hospitality Association 

Incorporated and Others 
No. 818 of 1994. 

and 
Australian Liquor, Hospitality and Miscellaneous Workers 

Union, Miscellaneous Workers Division, Western 
Australian Branch 

and 
Burswood Resort (Management) Ltd 

No. 819 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT, P.J. SHARKEY. 

CHIEF COMMISSIONER W.S. COLEMAN. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

2 December 1994. 
Order. 

These matters having been due to come on for hearing before 
the Full Bench on the 1 st and 2nd days of December 1994 and 
the parties having sought leave in writing to the hearing date 
of the 1 st day of December 1994 being vacated, and both let
ters being filed herein, it is this day, the 2nd day of December 
1994, ordered by consent that the hearing on the 1 st day of 
December 1994 be vacated and these matters herein proceed 
for hearing and detennination on the 2nd day of December 
1994. 

[L.S] 

By the Full Bench 
(Sgd.) Pol. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ludwig Stephan Miskiewizc 
(Appellant) 

and 

City of Belmont 
(Respondent) 

No. 1192 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT Pol. SHARKEY. 
COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

23 May 1995. 

Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision of 
the Commission, constituted by a single Commissioner, made 
on 28 October 1994, whereby the Commission dismissed an 
application made by the appellant, Ludwig Stephan 
Miskiewizc. 

The appellant had made application in application No 428 
of 1994 alleging that he had been unfairly dismissed by the 
respondent from his employment with the respondent on 
14 March 1994. The appellant claimed salary in lieu of no
tice, alleging that the employment was tenninated summarily 
and no payment in lieu of notice had been made. 

It is clear that when the matter came before the Commission 
there was an application for reinstatement as well, but that is 
not clear from the tenns of the application itself. Having heard 
the applicant's case and the respondent's case, the Commis
sion dismissed the application and issued its reasons for deci
sion. 

It is against that decision that the appellant now appeals. 
The following are the grounds of appeal (see pages 2-6 of the 
appeal book (hereinafter referred to as "AB")):-

"The Commission erred in law and in fact in failing to 
recognise or to have regard for or proper regard for the 
following and failed to properly apply the relevant legal 
principles to the facts of the case in particular, the com
mission failed to apply or failed to apply correctly the 
legal principles relevant to summary dismissal cases and 
to unfair dismissal cases generally. 

1. The Commission gave regard or gave undue regard 
to allegations that the Appellant had previously en
gaged in incidents of a similar nature to the incident 
of 1 December 1993 in circumstances where upon a 
proper reading of the uncontradicted evidence of the 
Appellant; 

(a) the Appellant only attended the premises at 
241 Epsom Avenue ("the premises") during 
his lunch break or at times otherwise outside 
of his work hours; 

(b) that any attendance at the premises was of a 
very short duration; 

(c) that the attendances occurred infrequently; and 

(d) that any attendance at the premises occurred 
while the Appellant was in the vicinity of the 
premises and did not involve any diversion of 
the Appellant from his employment duties. 

2. The Commission had no evidence or no sufficient 
evidence that the Appellant had deliberately and/or 
wilfully mislead the investigation of the Respond
ent into the circumstances of the incident of 1 De
cember 1993 in that the Commission failed to give 
any or any proper weight to the following factors: 

(a) the limited literacy and comprehension abili
ties of the Appellant; 

(b) the confused, ambiguous, contradictory, un
true, vague nature of the various allegations 
made against the Appellant at various times. 
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Examples of the nature of the allegations in
clude; 

(i) the Respondent alleged through its vari
ous officers at various times that the 

(A) outside a bottle shop (when there 
were in fact two bottle shops in 
the vicinity); 

(B) outside of a kindergarten; 
(C) outside of security premises; 
(D) outside of West Line Security. 

(ii) in a memorandum to the Appellant 
dated 3 December 1.993 it was incor
rectly alleged that the Appellant had 
"conducted business" at the premises 
during work hours. This was conceded 
in evidence for the Respondent to be 
incorrect. 

(c) the Commission failed to give any considera
tion or any proper consideration for the breach 
by the Respondent of the dispute settlement 
procedure prescribed by the relevant award 
being the Municipal Employees' (West Aus
tralian) Award 1982. 

(d) the Commission failed to give any or any 
proper consideration to the Appellant'S en
deavours immediately after the incident to 
meet with the protagonists involved in the in
cident in order to resolve the dispute; 

(e) the Commission failed to have regard or failed 
to have proper regard to the fact that at the 
first reasonable opportunity provided by the 
Respondent, the Appellant did co-operate fully 
in the investigation by the Respondent into 
the incidents of 1 December 1993; 

3. In finding that the Respondent justifiably summar
ily dismissed the Applicant the Commission failed 
to give proper recognition to the Appellant'S good 
employment history. In particular, the Commission 
failed to recognise or have proper regard to the Ap
pellant's promotion to Leading Hand in 1988 and 
his general good conduct in that position. 

4. Instead, the Commission improperly considered or 
gave undue consideration to so-called "memoran
dum's" given to the Appellant in circumstances 
where: . 

(a) the memorandums where (sic) issued in 1990 
and 1991 nearly four years prior to the inci
dent which resulted in the Appellant's dis
missal; 

(b) there had not been any substantive criticisms 
made concerning the employment behaviour 
of the Appellant in the time between those 
memorandums and the incidents leading to the 
Appellant's dismissal; 

(c) the memorandums were a comparison of the 
costs associated with the work done by 
sub-contractors and the Appellant's work team 
and the Commission failed to have regard or 
failed to have proper regard for the fact that; 

(i) there was no evidence or no sufficient 
evidence that there was any basis upon 
which any such comparison could be 
made. That is: 
(A) there was no evidence that the 

nature of the work undertaken by 
the sub-contractors was the same 
as or similar to the nature of the 
work undertaken by the Appel
lant's team; or 

(B) there was no evidence or no suf
ficient evidence that the work 
undertaken by the 
sub-contractors was undertaken 
under the same conditions or un-

der similar conditions to those 
under which the Appellant's team 
operated. 

(ii) there was no evidence or no sufficient 
evidence of any correlation between the 
employment performance of the Appel
lant and the adverse comparison of the 
Appellant's work team with that of sub 
contractors; 

(Hi) there (sic) no evidence or no sufficient 
evidence of any proper basis for mak
ing a comparison between the endeav
ours of the Appellant's work team and 
that of sub-contractors. For example, 
there was no evidence or no sufficient 
evidence of any comparison between 
the endeavours of the Appellant's work 
team with that of work teams in other 
Shire Councils. 

(d) The memorandums were so broad and gen
eral that they were not directed at any specific 
employment behaviour of the Appellant and 
could not have been and were not communi
cated to the Appellant as: 

(i) being directed to any particular aspect 
of the Appellant's employment perform
ance; 

(ii) a warning to the Appellant that specific 
aspects of the Appellant' semployment 
performance should be modified and! 
or improved; 

(iii) a warning that unless those specific as
pects of the Appellant's employment 
performance were modified and!or im
proved that the Appellant's employment 
would be adversely affected. 

5. In finding that the Respondent justifiably summar
ily dismissed the Applicant the Commission gave 
undue regard to the incident (''the incident") of I De
cember 1993 and; 

(a) the Commission failed to have regard or failed 
to have proper regard to the Appellant's prior 
employment history; 

(b) the Commission failed to have regard or failed 
. to have proper regard to the fact that the inci
dent was of a relatively minor nature and did 
not constitute a substantial breach of the Con
tract of Employment or a breach of the Con
tract of Employment sufficient to warrant a 
summary dismissal; 

(c) in finding that the incident could be a ground 
for a summary dismissal applied the wrong 
legal principles for determining what behav
iour could warrant grounds for summary dis
missal; 

(d) the Commission failed to have regard or proper 
regard to the admissions of management per
sonnel of the Respondent to the effect that the 
incident had blown out of all proportion and 
that, while the Appellant may have justifiably 
received a letter of warning in relation to the 
incident, the incident did not constitute a sub
stantial breach of the Appellant's Contract of 
Employment or a breach sufficient to warrant 
a summary dismissal. 

6. If, which is denied, the Commission did have evi
dence or sufficient evidence to find that the Appel
lant had prior to 1 December 1993 attended the 
premises during working hours, then the Appellant 
says that the Commission had undue regard for this 
finding in view of: 

(a) the occasional nature of the Appellant'S attend
ances to the premises; 

(b) the short duration of the Appellant'S attend
ance at the premises. 
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(c) the legal principles applicable to unfair dis
missal cases. 

7. The Commission failed to consider or failed to give 
proper consideration to the fact that the Appellant . 
was initially not afforded procedural fairness in re
lation to the investigation of the incident in that: 

(a) the Appellant was not afforded an opportu
nity to address the.major protagonists in rela
tion to the incident; 

(b) the Appellant was not provided with clear and 
unambiguous allegations to which he could 
properly respond; . 

(c) the Appellant was often given unreasonable 
time frames in which to respond to general
ised allegations of events whiCh had occurred 
some time·previously. 

8. In the letter dated 14 March 1994 the Appellant was 
informed by the Respondent that he was being dis
missed summarily for, inter alia not responding to 
allegations made by the Respondent against the Ap
pellant within a prescribed time. The Commission 
while acknowledging that this time table was harsh 
and by implication unreasonable did not find and 
should have found that this was the substantial and 
operative reason for the Respondent dismissing the 
Appellant and that accordingly the action of the Re
spondent in dismissing the Appellant was harsh, 
unfair and unreasonable." 

BACKGROUND 
The background to the matter is this. The appellant had 

been employed as a Leading Hand Grano Worker by the City 
of· Belmont, the respondent (hereinafter referred to as "the 
City"), from July 1987. He had received a number of memo
randa from the City concerning his employment during that 
time. At the time of his dismissal, he was a Leading Hand 
Grano Worker in charge of the Council's concrete gang, which 
made kerbings, paths and did other concrete Work in the City 
of Belmont. The dismissal took place on 14 March 1994. 

On I December 1993, the appellant and members of his work 
gang were working in Belmont near 1st Avenue and Central 
Avenue. The gang consisted ofMr Miskiewizc, Mr Ken Yeow, 
Mr Victor James Leitch and Mr Stewart McAuley, the driver. 
They left that site to return to the Council depot, drove to 
Epsom Avenue, and when driving past the premises at 241 Ep
som Avenue, the premises of Westline Security Pty Ltd, they 
stopped. There was evidence that the appellant is a casual 
employee of Westline Security Pty Ltd on a part-time basis 
"engaged in crowd control". They had stopped at the premises 
for a period of some eight minutes, according to the appellant, 
and had discussions about a boat which was owned by the 
"proprietor" of Westline Security Pty Ltd, and which was at 
the premises. While parked in a Council truck, talking to the 
proprietor of the security fmn, there was a call over the radio 
from John Rolfe, a Supervisor of the appellant, and, accord
ing to the appellant, Mr Rolfe asked him what he was doing 
and he replied that he was on his way to another job. Mr Rolfe, 
who had been watching them, had reported that they had 
stopped outside Westline Security Pty Ltd's premises for about 
20 minutes. According to his evidence, Mr Rolfe had spoken 
to Mr Miskiewizc about the incident on 2 December 1993 and 
was informed, inter alia, that he had Alzheimer's disease. 

On 2 December 1993, Mr Michael John Britt Payne, the 
Engineering Controller, had· spoken to Mr Miskiewizc and 
other members of the gang about the incident. On his ac
count, there was denial and obfuscation. On Mr Miskiewizc's 
account, they had asked Mr Payne to have Mr Rolfe come to 
see them to discuss the complaint. 

On 7 December 1993, the appellant received a formal memo
randum from the Acting City Engineer, Mr Rick Lutey, citing 
unsatisfactory work performance, and that, formal parts omit
ted, reads as follows (exhibit DJ, page 280 (AB»:-

"On the afternoon of Wednesday, 1 December, 1993, 
your truck and your gang of three men were seen parked 
outside the premises of Westline Security Pty Ltd at 241, 
Epsom Avenue, Belmont, while you yourself conducted 
private business at the premises. 

It was noted that some twenty minutes elapsed before 
you resumed your Council duties. And, during this time, 
in a conversation over the two-way radio, you inferred 
that you were actually on your way to the Depot to get 
more materials. 

I must make it perfectly clear to you that private visits 
such as this must be carried out entirely outside working 
hours .. 

furthermore, such an amount of time wasted by your 
whole·gang only adds to the problems of poor productiv
ity (which have been mentioned in the past) and points to 
poor leadership on your part. 

Please ensUre that such an incident does not happen 
again. ·Jf it does, Council will have to consider strong 
action." 

That memorandum was delivered by Mr Payne, the Engi
. neering Controller, to whom Mr Rolfe had reported. 

By 9 December 1993, the appellant had engaged solicitors 
who wrote to the City asking that the notice of unsatisfactory 
work performance be withdrawn within seven days or the 
matter might be taken to the Industrial Relations Commis
sion. 

On 21 December 1993, there was correspondence to the 
appellant from the City Engil)eer. This required him to with
draw in writing his assertion that the incident referred to in 
the memorandum of 2 December 1993 did not occur. In the 
letter he was told that if he did not withdraw or give some 
reason as to why the City should not dismiss him, then his 
services would be terminated on21 December 1993. 

There was a letter in reply .on the same day from the solici
tor's for the appellant asking for delay in implementing the 
termination. That was agreed to by the City in a letter of the 
same day. (Mr Miskiewizc had returned to work on 22 or 
23 December 1993). 

The matter wasaIso referred to the Australian Industrial 
Relations Commission, and this was confmned in a letter from 
the appellant's solicitors on 22 December 1993. 

On 24 December 1993, the City advised the appellant's so
licitors that it did not propose to take any new action in rela
tion to the appellant. However, it advised that investigations 
had confmned the incident of misconduct. Other matters were 
raised in that letter involving alleged unauthorised absences 
from duty. The City advised that upon the resolution of the 
dispute in the Commission, it was the intention of the City to 
take action in respect of those other matters. 

On 25 January 1994, the matter was before Bryant C in the 
Australian Industrial Relations Commission. He requested 
that the parties meet and review the matter and this occurred 
on 2 February 1994. There was evidence of what occurred 
there, but Mr Miskiewizc continued to deny the allegations. 

On 8 February 1994, there was a meeting at the Council 
where Mr Miskiewizc admitted that he was outside 241 Ep
som Avenue, Belmont in the Council truck for five to eight 
minutes on 1 December 1993. 

There was a further conference in the Australian Industrial 
Relations Commission on ·16 February 1994, at which time it 
was alleged that the City gave a commitment to carry out an 
enquiry into certain unspeCified allegations which the City 
said had come to its attention. The matter was then adjourned 
until 28 March 1994. . 

On 7 March 1994, the appellant was told by 
Mr John McCutcheon, a Supervisor, that he, the appellant, was 
required to attend a meeting at 9.30 am the following day. 

That meeting took place on 8 March 1994, and the appel
lant was told that there were two further allegations. These 
were, firstly, that he was present on more than one occasion at 
241 Epsom Avenue whilst using City vehicles and in doing so 
was detaining other staff from their duties. Secondly, he was 
told that he had deliberately and willingly misled manage
ment and accused a Supervisor of lying. The City asked for a 
response to these two allegations within 24 hours. 

As a result, the appellant's s9licitors wrote to the solicitors 
for the City. In that letter, the City was informed that the 
appellant was prepared to partiCipate and co-operate in an in
vestigation, but he had not been given a proper opportunity to 
defend the allegations made against him, and they complained 
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that he was only given 24 hours to respond. This, his solici
tors said, would be to disregard the processes of natural jus
tice. There were also complaints that the allegations were 
vague and ambiguous and not sufficiently particularised. The 
letter then sought further and better particulars. 

On 10 March 1994, the solicitors for the City wrote to the 
solicitors for the appellant saying that the delay of 72 hours 
sought in which to answer was unreasonable because these 
matters had been verbally communicated to the appellant on 
8 March 1994. The solicitors for the appellant were told that 
the City required a response by close of business on 11 March 
1994. 

The appellant said in evidence that the contents of the letter 
of 10 March 1994 was not drawn to his attention until 
14 March 1994. 

On 14 March 1994, he received a letter of termination from 
the City which, formal parts omitted, reads as follows 
(exhibit 013, page 304 (AB»:-

"On Tuesday, 8 March 1994, you attended an inter
view with representatives of Council in relations to Coun
cil's investigation into a number of matters relating to 
your activities while employed by the City. 

I conftrm verbal advice to you that Council has thor
oughly investigated and independently verifted your be
ing at 241 Epsom Avenue (the premises of Westline 
Security Guards) at various times on regular occasions, 
during ordinary working hours, when you should have 
been undertaking work for the City of Belmont. 

You also deliberately and wilfully misled your employer 
in respect of its investigations into an incident which oc
curred on 1 December 1993, the detail of which you are 
fully aware. Clearly, your actions in relation to this inci
dent amounted to a direct challenge to Council's man
agement. 

During the interview on Tuesday, 8 March 1994 you 
were given the opportunity to answer the allegations put 
to you and to explain your actions, but you chose not to 
do so. You then agreed to provide your response and 
explanation to the matters raised by Council by 11.00 
am, Wednesday, 9 March, 1994. 

Further particulars, as requested, were provided to your 
solicitors on 10 march 1994 at which time they were ad
vised that your reply was required by close of business 
on 11 March 1994. 

Despite more than reasonable opportunity being given 
to you, you have elected not to provide any explanation 
as to your conduct. 

Your conduct in these matters is in breach of your fun
damental obligation of good faith to your employer. This 
is particularly so as you have been in the position of Lead
ing Hand, a position in which Council has relied upon 
you for the leadership of other employees. Council there
fore has no alternative but to advise you that, effective 
forthwith, yout services are terminated summarily for 
misconduct. 

Your entitlements will be determined by the Council's 
pay clark (sic) and will be made available to you as soon 
as possible." 

The appellant's solicitors protested at this action of the City 
on the basis that there was no indication that the City would 
dismiss the appellant if its letter was not answered by the 
5.00 pm deadline and Claimed that this was harsh. It was al
leged that the chain of events constituted a breach of proce
dural fairness. In particular, it was alleged that there had been 
no speciftc identiftcation of any complaints prior to 1 Decem
ber 1993, and, accordingly, the appellant was unable to an
swer the allegations made against him. 

There was documentary evidence tendered at first instance 
and there was oral evidence given by the appellant on his own 
behalf. There was oral evidence given on behalf of the re
spondent by Mr Payne, the City'S Engineering Controller, 
Mr Melvin Soe Mya, a Technical Officer, Mr Raymond Stewart 
Tame, the City Engineer, Mr Leitch, whom I have already 
mentioned, and Mr Peter Robert McLean, a business proprie
tor. 

FINDINGS 
The Commission at ftrst instance heard evidence from a 

number of witnesses and made a number of ftndings. These 
were as follows:-

(1) That notwithstanding that the appellant had some 
difficulty with language which was used by Coun
sel, and that he may have suffered an inability to 
comprehend what might be categorised as everyday 
language, the Commission had some lingering doubts 
about the reliability of his evidence, but did not go 
so far as to label it as deliberately untrue or mislead
ing. 

(2) The Commission generally accepted the evidence of 
other witnesses, except that the evidence of Mr Victor 
James Leitch, a colleague of the appellant, was "to 
say the least, evasive". 

(3) This was a case where what should have been a mat
ter which was easily handled, as part of a normal 
disciplinary function of management, had got out of 
hand. 

(4) The appellant was a Leading Hand in charge of a 
Council truck and on 1 December 1993, in the after
noon, he did cause to have the truck parked outside 
the premises of West line Security Pty Ltd at 241 Ep
som Avenue, Belmont, and was there for some time 
in conversation with a man who was either near or 
standing in a boat. 

(5) Mr Rolfe observed this event but did not immedi
ately drive to the vehicle and tell the occupants to go 
about their business, opting to remain there and ob
serve. 

(6) Mr Rolfe reported this matter to his superiors and 
an investigation was started. 

(7) The preliminary investigation was not well con
ducted. The appellant, because it was alleged that 
he had been seen in the vicinity of a bottle shop, 
denied the allegation against him that he was con
ducting private business. 

(8) There was evidence of complaints of poor perform
ance and leadership in the past. 

(9) The sequence of events which led to the appellant's 
termination eventually did not allow him to prop
erly respond to advice given to him by his "Coun
sel", notwithstanding that he sought legal advice and 
was, in the opinion of the Commission, entitled to 
receive that advice and act in accordance with it. 

(10) The City took no account of the necessity for the 
appellant to consult with his solicitors and get ad
vice and caused termination to be effected by the 
letter of 14 March 1994 when the appellant was still 
getting advice from his solicitors, which, as a matter 
of j~stice, he was entitled to receive. 

(11) This constituted a fault in the "process" and it was 
the type of fault which has been described in Shire 
of Esperance v. Mouritz 71 WAIG 891 (lAC). 

(12) The Commission found that there were a number of 
visits to the premises at 241 Epsom Avenue, and 
these took place in the time when the appellant should 
have been working, and they did involve removal of 
his gang from their assigned duties. 

(13) (a) Hence, the Commission found that the appel-
lant was in breach of his contract of employ
ment, as alleged by the employer, in attending 
upon the premises at 241 Epsom Avenue when 
he should have been at work. 

(b) The Commission relied on the evidence of 
both Mr Leitch and Mr McLean and the 
cross-examination of the appellant in so ftnd
ing. 

(15) The Commission found, relying on the evidence of 
Mr Leitch and Mr Payne that every effort was made 
by the appellant to throw the Supervisors off the scent 
in a proper investigation of the incidents. 

(16) Further, the appellant spoke in a derogatory manner 
concerning Mr Rolfe's role. 
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(17) He consistently declined to assist the City in their 
investigations. 

(18) Accordingly, he did do what was complained about 
by his employer. 

(19) The City was entitled to take prior behaviour into 
account when making its decision to terminate, and 
these included behaviour referred to in a memoran
dum of 2 December 1993 (see page 280 (AB)). 

(20) The Commission found that the appellant was most 
likely denied natural justice through failure by the 
City to properly recognise that it was fair that he be 
able to get legal advice before replying to critical 
questions about the continuation of his employment. 

(21) However, because the complaints of the City con
cerning the appellant's conduct were established on 
the balance of probabilities both in respect of the 
improper use of the council truck and therefore the 
improper conduct of the appellant insofar as his duty 
of trust as a Leading Hand was concerned, and be
cause he had made every attempt to impede the 
proper investigation of the incident by obfuscation 
and by labelling the Supervisor, who had first ob
served him and others who were investigating him, 
as liars, then the conduct was such as would have 
led a reasonable employer to conclude that the ap
pellant was in fundamental breach of his conditions 
of employment such that the City was entitled to draw 
the conclusion that it had lost faith and trust in him 
as an employee and was therefore able to terminate 
his contract of service. 

(22) In the circumstances, the Commission observed that 
"even though I have grave doubts about the proce
dure, on balance there has not been unfairness in the 
dismissal and the application will be dismissed". 

CONCLUSIONS 
The application in this matter alleged unfair dismissal. It 

was, at all times, for the applicant to establish that he was 
unfairly dismissed. However, it was for the respondent, who 
summarily dismissed him, to prove that the summary dismissal 
was justified. The respondent bore that evidential burden. 

The principles to be applied in deciding whether the dis
missal was unfair are those laid down in Miles and Others tJa 
Undercliffe Nursing Home v. FMWU 65 WAIG 385 at 386 
and 387 (lAC) ("the Undercliffe Case") per Brinsden and 
Kennedy JJ respectively. The test was expressed in that case 
as follows: Was the dismissal unfair, had the employee re
ceived less than a fair deal, or was the employer's action so 
harsh and unjust that the employer had abused his/her right to 
dismiss the employee? Or put another way, was there an abuse 
of the employer's right to dismiss because it was exercised 
harshly or oppressively? 

In order to justify the summary dismissal, it was necessary 
that the respondent establish that the employee disregarded 
the essential conditions of the contract of service (see North v. 
Television Corporation Ltd 11 ALR 599 at 608-609 per 
Smithers and Evatt JJ). 

The test was put another way in Blyth Chemicals Ltd v. 
Bushnell [1933] 49 CLR 66 where it was said (see per Dixon 
and McTiernan JJ at pages 81-82):-

"Conduct which in respect of important matters is in
compatible with the fulfilment of an employee's duty, or 
involves an opposition, or conflict between his interest 
and his duty to his employer, or impedes the faithful per
formance of his obligations, or is destructive of the nec
essary confidence between employer and employee, is a 
ground of dismissal ... 

But the conduct of the employee must itself involve 
the incompatibility, conflict, or impediment, or be de
structive of confidence. An actual repugnance between 
his acts and his relationship must be found. It is not 
enough that ground for uneasiness as to its future con
duct arises." 

The final decision at first instance was a discretionary deci
sion, that is whether the dismissal was unfair or not. Accord
ingly, the rules laid down in House v. The King r 1936155 CLR 
499, and referred to, inter alia, in Gromark Packaging v. 

FMWU 73 WAIG 220 (lAC) apply. The Full Bench may not 
substitute its exercise of discretion for the exercise of the dis
cretion of the Commission at first instance, unless it concludes 
that there was a miscarriage of the discretion according to the 
principles laid down in House v. The King (op cit) and Gromark 
Packaging v. FMWU (lAC) (op cit). Assistance can also be 
derived within the confines of the test in House v. The King 
(op cit) from Devries and Another v. Australian National Rail
ways Commission and Another 112 ALR 641 (HC-FC). 

Further, in this case, the Commission at first instance en
joyed the advantage, not lightly to be interfered with, of ob
serving the witnesses at first instance. 

The Commission here had the advantage of observing the 
witnesses, and unless that advantage was misused in terms to 
which I have referred above, the Full Bench should not inter
fere (see FMWU v. Board of Management, Narambeen Dis
trict Hospital 72 WAIG 471 (lAC) and Gromark Packaging v. 
FMWU (lAC) (op cit)). 

I have read the transcript of evidence carefully, together with 
the documentary evidence and the other material before the 
Commission at first instance. I have also carefully consid
ered all of the submissions made to the Full Bench. 

EVIDENCE 
I will turn firstly to the evidence. 
It was a substantial part of the appellant's case that there 

was at least insufficient evidence upon which it could be said 
that the dismissal was justified as a matter of fairness or at all. 

There were a number of major aspects of the evidence which 
I ought to consider. Mr Miskiewizc, as Leading Hand of the 
grano or concreting crew, was in charge of it. There were, at 
the material times, three other members of the crew, although 
sometimes there were two other members of the crew. One 
member of the crew was the driver, since Mr Miskiewizc did 
not drive a vehicle requiring a class B licence to drive. The 
vehicle was a Council truck, white, with the City of Belmont 
Coat of Arms on the side and it towed a trailer or a concrete 
mixer. 

Mr Miskiewizc had worked for the Council for seven years, 
and up until December 1993 had received a number of memo
randa from his employer about his employment. Some re
lated to the alleged unfavourable cost of concrete work done 
by his gang compared to the cost of work done by private 
contractors (see memo of 9 April 1990, page 308 (AB)). He 
also received an unsatisfactory work memorandum dated 
10 April 1990 for leaving wet concrete unattended, and in re
lation to that he admitted that it had occurred claiming that it 
was an honest mistake (see pages 309-310 (AB)). He received 
a memorandum alleging lack of guidance of other employees 
under his control dated 1 February 1991 (see page 312 (AB)). 
He was also criticised on 11 July 1991 for making false and 
inflammatory statements about the situation of another em
ployee, a Mr Jimmy Taylor (see page 313 (AB)). On 19 July 
1991, his gang's productivity was again criticised (see page 314 
(AB)). On 14 September 1993, he was criticised for leaving 
work to inspect a concrete path which had been completed a 
few days before for the Council by a private contractor (see 
page 315 (AB)). 

I now turn to the events commencing on 1 December 1993 
in some detail. That day, Mr Rolfe, the Supervisor responsi
ble for the concrete gang, on his evidence, saw and indeed 
saw at close quarters (he parked behind the truck containing 
the concrete gang outside 241 Epsom Avenue, Belmont, on 
his evidence), the truck containing Mr Miskiewizc's gang 
outside 241 Epsom Avenue, Belmont. He saw them there not 
engaged in their work for 20 minutes. These premises were 
the premises of Westline Security Pty Ltd. When Mr Rolfe 
spoke to them over the two-way they said that they were on 
their way back to the depot. 

After this, the matter was raised by Mr Rolfe with Mr Payne, 
the Engineering Controller, and there was a conversation which 
Mr Rolfe had with Mr Miskiewizc the next day, 2 December 
1993. Mr Rolfe's evidence was that he spoke to 
Mr Miskiewizc on this occasion and asked him ifhe had been 
out "at the actual place". Mr Miskiewizc, on his evidence, 
denied it and told Mr Rolfe that he, Mr Rolfe, had Alzheimer's 
disease. 
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Mr Payne prepared the memorandum of 2 DeCiember 1993, 
which was a formal note of unsatisfactory performance (see 
page 280 (AB». He did, however, go to see Mr Miskiewizc 
and the gang before handing out the memorandum. Mr Payne' s 
evidence was that he asked Mr Miskiewizc if he had been with 
the crew pulled up outside Westline Security Pty Ltd's premises 
in Epsom Avenue. He was cross-examined to some extent on 
whether he had mentioned a b(ittle shop and child care centre 
or with a view to the later submissions that he had confused 
Mr Miskiewizc, but it is quite· clear, on the evidence, that he 
had referred to the chlId care. centre and the bottle shop as 
well known locations and that. he had definitely referred to 
Westline Security PtYLtd's premises as the location where 
the truck was stopped.,' 

In any event, the !11emorandwri of 2 December 1993, which 
was delivered to Mr Miskiewizc, recording this allegation of 
unsatisfactory perf~rmance,referred specifically and unequivo
cally to Westline Security Pty Ltd' s premises as the place where 
the truck was stopped (see page 280 (AB)). 

It was Mr Payne '.s evidence that Mr Miskiewizc said that he 
knew nothing about this and that several times Mr Miskiewizc 
said that Mr Rolfe should come down and discuss it with 
Mr Miskiewizc and with the other members of the crew. The 
other members of the crew said they knew nothing of the event, 
or were otherwise non-committal. 

The unsatisfactory work performance memorandum of 2 De
cember 1993 was delivered to Mr Miskiewizc on 7 Decem
ber 1993, but no admissions of the allegations contained in it 
were made. 

It was Mr Miskiewizc's evidence that he was cOncerned to 
deny that he was near the bottle shop, and that thatwas.what 
Mr Payne had raised with him, or at least that is how I t1nder- . 
stood some of his evidence. However, the unsatisfactory work 
performance note of 2 December 1993, as I have said, refers 
to the allegation that "your truck and your gang of three men 
were seen parked outside the premises of Westline Security 
Pty Ltd at 241, Epsom Avenue, Belmont, while you yourself 
conducted private business at the premises". Something was 
sought to be made in submissions of the phrase "private busi
ness". The phrase "private business" plainly connotes some
thing other than work The fact is that Mr Miskiewizc was 
conducting, in that sense, private business. As he subsequently 
admitted to his employer in evidence, they were. parked out
side the premises looking at Mr Bep Hop's boat. That could 
properly be described as private business, since it certainly 
was not work. (Mr Hop is the "proprietor" of West line Secu
rity Pty Ltd) .. 

Further, Mr Miskiewizc conceded that the premises were 
not on the route which they were due to take back to the depot 
that day, 1 December 1993. 

(Mr Miskiewizc admitted later to their being there about five 
to eight minutes on that occasion). 

The matter then, however, was at an end, on the evidence, 
the memorandum of unsatisfactory work performance' having 
been delivered on 7 December 1993. However, Mr 
Miskiewizc, having' gone off work on 7 December 1993 due 
to stress, consulted solicitors who wrote on 9 December 1993 
that the memorandum dated 2 December 1993 should be with
drawn and complaining about attempts by Council staff to 
obtain statements from shop owners and members of the pub
lic in relation to the incident of 1 December 1993 (see page 284 
(AB)). 

The letter of 21 December 1993 requiring Mr Miskiewizc 
to withdraw his allegations that the incident had not occurred 
was written to him then (see page 285 (AB)). He returned to 
work on 22 or 23 December 1993. 

There was other correspondence which I have referred to 
and also proceedings in the Australian Industrial Relations 
Commission. 

On 2 February 1994, there was a meeting attended by 
Mr Tame, the City Engineer, Mr Leitch, Mr Rick Lutey, the 
Deputy City Engineer, Mr Rolfe, Mr Miskiewizc and others 
at whieh Mr Leitch admitted that they were where Mr Rolfe 
alleged them to be on 1 December 1993 (see pages 290-296 
(AB). However, Mr Miskiewizc accused Mr Payne, on this 
occasion, as having Alzheimer's disease, an accusation he had 
previously levelled at Mr Rolfe. 

On 8 February 1994, there was another meeting of the Coun
cil which included Mr Tame, Mr Lutey, Mr Adrian ~ennett of 
the Federated Municipal and Shire Council Employees Un
ion of Australia and others. Mr Miskiewizc admitted for the 
first time that the truck had been stopped outside 241 Epsom 
Avenue, Belmont for about five to eight minutes on 1 Decem
ber 1993. 

On 8- March 1994, allegations against him, to whieh 
Mr Miskiewizc was asked to reply, were put as follows (see 
the letter from Mr Bennett to Messrs Dwyer Durack, 
exhibit DlO, pages 297"298 (AB)):-

(1) Mr Miskiewizc had been present at 241 EpsomAvc 

enue (Westline Security Pty Ltd) on more than one' . 
occasion whilst using Couricil vehicles and detain
ing other staff members from their duties as directed 
by Council. . 

(2) The actions of Mr Miskiewizc in deliberately and 
willingly misleading the management and accqsing 
the Supervisor of lying. . . ..' .. 

It was alleged that these acts constituted misconduct: ac-' . 
cordirig to Mr. Bennett's letter. The reply had been required 
within' 24. hours.' . 

I will now refe~ to the evidence which' related to those mat-' 
ters.However, I should first observe that at .nei time' have 
precise dates and times for these. acts been afleged .. 

The' evidence in relation to the first allegation was listed as 
that of Mr Miskiewizc, MrLeitch and Mr McLean;·the pro
.prietor of a business situated at 236 Epsom Avenue, Betmont. 
MrMi~kiewi~c,in his evidence, describe.d hO~'he used to 

·go in and pick up his pay (sec' page.85 (AB)), in 
cross-examination, and in evidence in chief at ·pages53-54 .. 
(AB) there was evidence that he worked Thursday for Mr Hope' . 
at Westline Security Pty Ltd and on Monday, that is the Mon
day following each Thursday he worked:-

" ... we normally go after work or I-if we're going 
past-we don't leave the joh--if we're going past Ep
sOm Avenue and it's my lunch break I will pop in there. 
If it's extended lunch and we're going past because we're 
going to do another job, we would stop and I would pop 
in. Mostly it's after work we go there". 

He then said that sometimes during the day he went there 
and he saw nothing unusual about going to piek up his wages 
because it was in his lunch time which varied all the time, or if 
they worked through lunch and smoko he would pick it up in 
the afternoon or in the morning because "it's always on the 
way past or something to another job". He denied that he 
would specifically leave a job to go there. He made further 
reference at page 53 (AB) that if they were passing by these 
premises:-

"I will quick go and pick up the pay-not that I thought 
that I was wasting any of the council's time. YOU know; 
it was a matter of jumping out, grabbing it and that was 
it", 

Mr Leitch's evidence (and he was a member of 
Mr Miskiewizc's gang) is set out at pages 226-229 (AB). He 
gave evidence that he had been to the location at 241 Epsom 
Avenue, Belmont once or twice before 1 December 1993, but 
was unable to say why they stopped there, saying in evidence 
that "you would have to ask the leading hand that". He was 
unable to say what Mr Miskiewizc had done on these occa
sions, only saying that he might have got out of the truck. His 
evidence then was as follows (see pages 228-229 (AB»:-

Q: "What time of day would this have been?" 
A: "It would have been lunch time." 
Q: "Any other times, mornings, afternoons?" 
A: "Certainly not in the morning, as far as I can recall." 
Q: "What about other times?" 
A: "Maybe late in the afternoon." 
Q: "And this was during working hours?" 
A: "Yes." 
Q: "On the occasions that you can recall-and I under

stand th~t it wasn't you who wanted to be there
but do you remember Mr Miskiewizc getting out of 
the truck and going into Westline, as you identified 
the place with the sign?" 
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A: "If he does that in lunch time he is quite entitled to 
do it." 

He then referred to Mr Miskiewizc getting out of the truck 
and going into the place to talk to the man and that he, 
Mr Leitch, and the drivers were there. 

Later, in cross-examination (see page 234 (AB», he said 
that he thought that it was a couple of times that they had been 
to 241 Epsom Avenue, Belmont, and that it could have been 
during lunch hours, but that he had no real recollection as to 
when it was. 

He also said in re-examination that on some days they worked 
through lunch time and some days on to tea time because some 
jobs could not be left. 

There was evidence from Mr McLean, to whom I have re
ferred, who signed a statutory declaration at the request of the 
Council in December 1993. He said that there was excellent 
visibility outside the front of his premises. He gave evidence 
that there was a white Belmont Council truck with and em
blem on the side which parked regularly in the same spot. It 
had a trailer with a concrete mixer. Westline Security Pty Ltd 
was directly over the road from his premises and the truck 
would be parked straight out the front of Westline Security 
Pty Ltd's premises. It was there many times at different hours, 
mainly at the beginning of the week and the end of the week 
over a period of months from three to four minutes, extending 
to seven or eight or ten minutes. He saw people in the truck 
who had red vests like Council "chaps working around 
Belmont wore". 

The evidence was therefore that Mr Miskiewizc picked his 
pay up in his lunch hour or after work at 241 Epsom Avenue 
from Westline Security Pty Ltd. 

There was evidence from Mr Leitch that the driver of the 
truck and he had been with Mr Miskiewizc, but during lunch 
hour. However, he also said that Mr Miskiewizc had called 
there with them at other times in the truck, maybe late in the 
afternoon and not in lunch hour time, but during working 
hours. It was said quite clearly. 

There was no evidence that any other vehicle had a concrete 
mixer attached to it, nor was there evidence of any other con
crete gang being employed. The likelihood was therefore that 
it was the truck which Mr Miskiewizc travelled in, driven by 
the driver who drove it for him, and perhaps another member 
of the gang. 

There was sufficient evidence, on all of that, to find that the 
concrete crew was there on a number of occasions, and that 
Mr Miskiewizc went there to pick up his pay on a number of 
occasions, and that he was there on occasions during working 
hours when he should not have been there. If he were disbe
lieved and Mr Leitch's evidence, insofar as it absolved him, 
was in doubt in the mind of the Commission at first instance, 
then a finding to the same effect could be made on even stronger 
grounds. 

I now turn to the evidence in relation to the second allega
tion. 

There was evidence from Mr Soe Mya, a Technical Officer 
employed by the Belmont City Council, who reports directly 
to the Engineering Controller, Mr Payne. He said that he knew 
Mr Miskiewizc and spoke to him about these matters about a 
week after 1 December 1993 in his office. Mr Soe Mya told 
him that the matter was getting messy. His evidence was that 
he said to Mr Miskiewizc (see page 164 (AB»:-

"Why didn't you just, you know, say you were there or 
something like that?" 

He also gave evidence that Mr Miskiewizc then said (see 
page 164 (AB»:-

"No, I wasn't there. They have got to prove it to the 
extent that I was there." 

That evening, he said, Mr Miskiewizc telephoned him. 
Mr Miskiewizc was upset and said that he was disappointed 
that Mr Soe Mya had stitched him up. Mr Soe Mya said that 
he had replied that he did not work that way. 

Later. at work, a similar conversation to the first conversa
tion at work was said by Mr Soe Mya to have occurred. 
Mr Miskiewizc denied, in evidence, that he had spoken to 
MrSoe Mya. 

There was also, of course, the evidence to which I have re
ferred of Mr Miskiewizc's denials and his allegations that 
Mr Payne and Mr Rolfe had Alzheimer's disease, etc. 

OTHER MATTERS 
Before turning to the grounds of appeal, I wish to deal with 

some other matters. Firstly, there is a question of whether 
Mr Miskiewizc had a duty to reveal that the truck had been 
parked outside Westline Security Pty Ltd on 1 December 1993 
when there was no authority to them to do so, or to cease 
work 

I refer to an article by Mr G J McCarry entitled "The Em
ployee's Right to Silence" 57 ALl 607. He observed rightly, 
in my opinion, that current serving employees are not obliged 
to admit to derelictions of duty unasked. 

Lord Atkin in Bell v. Lever Bros Ltd and Others [1932J AC 
161 made it clear that an employer could question an em
ployee, and this included the right to ask questions about the 
employee's honesty in employment. 

In Associated Dominion Assurance Society Pty Ltd v. 
Andrew and Another [1949] 49 SR (NSW) 351 Herron J said 
at pages 357-358:-

"Furthermore, a duty lies upon an employee in general 
terms to give information to his employer such as is within 
the scope of his employment and which relates to the 
mutual interest of employer and employee. If an em
ployee is requested at a proper time and in a reasonable 
manner to state to his employer facts concerning the em
ployee's own actions performed as an employee, provided 
that these relate to the master's business, the employee is 
bound, generally speaking, to make such disclosure. 

Questions asked relating to the employee's activities 
could be so reasonable and fair that to refuse the infor
mation may well be disobedience justifying dismissal. 
Such conduct may be inconsistent with duty and may 
impede the employer's legitimate business association. 
It certainly could destroy all confidence between master 
and servant which is an essential feature of such con
tracts." 

(However, an order requiring an employee to incriminate 
himselflherself will not be a lawful order and the employee 
will not be bound to obey it (see Re Dispute-Board of Fire 
Commissioners Re Reports [1971] AR (NSW) 615 at 618 and 
Adami v. Maison de Luxe Ltd [1924] 35 CLR 143». 

Mr McCarry in "The Employee's Right to Silence" (op cit) 
suggests that in the case of a Supervisor the duty involves 
reporting subordinates, at any rate for serious derelictions of 
duty, and including but not confined to wrongful uses of prop
erty. 

Accordingly, as Leading Hand in charge of a gang and a 
Council vehicle, Mr Miskiewizc, as I would hold, was required 
to answer questions about the whereabouts of the truck and 
the gang which were under his control during working hours. 
It was his duty to answer those questions truthfully as a Lead
ing Hand in charge and arose in terms of Associated Domin
ion Assurance Society Pty Ltd v. Andrew and Another (op cit) 
to which I have referred and out of his duty to his employer as 
a Leading Hand. 

Another question arose in submissions about the applica
tion of Browne v. Dunn (1893) 6 LR 67 and its operation. 
The operation of Browne v. Dunn (op cit) and its principle, 
which was said to have been offended in this case, was re
ferred to at length by the Full Bench (which referred to a 
number of authorities) in Ducasse and Others v. Aitken and 
Others 75 WAIG 856 at 860-861 and 863-864 (FB). It was 
submitted to us that the principle in Browne v. Dunn (op cit), 
an important rule of practice, was offended in this case be
cause evidence was rejected of which there was no 
cross-examination of Mr Miskiewizc. In particular, it was 
submitted that it was never put to him that he had caused the 
Council truck to go off route to visit premises, nor that he had 
visited the premises other than in his own time, nor that he 
had done anything in breach of his contract of employment. 
It was submitted that it was never put to him that his evidence 
on any matter was untruthful, incomplete or inaccurate, or 
that he was visiting the premises in a Council truck on numer-
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ous occasions when he should have been working. Further, 
the rule in Browne v. Dunn (op cit) provides, as the Full Bench 
said in Ducasse and Others v. Aitken and Others (FB) (op cit), 
that the rule in Browne v. Dunn (op cit) is not offended if by 
the nature of the proceedings the appellant (in this case) was 
clearly put on notice that his version of the events and accord
ingly his credibility was in issue (see, for example, pages 97-98 
and 103 (AB». 

Further, it can properly be inferred that Mr Miskiewizc knew 
or ought to have known what Mr Leitch's evidence would be 
because he had intended to call him as his own witness and 
did not do so. 

There was no application to recall him, that is 
Mr Miskiewizc, to reply to any of the evidence. Further, it is 
obvious from the nature of the cross-exanrination that his credit 
was in issue. In his evidence in chief he made reference to his 
visit to the premises at 241 Epsom Avenue, Belmont, and the 
facts in issue were well known to him in advance and quite 
clearly put. 

In all of the circumstances, I would hold that all material 
parts of the evidence were adequately put to him, that the rule 
in Browne v. Dunn (op cit) was not offended and there was no 
unfairness which could result in the Full Bench saying that 
his evidence was so insufficiently challenged that the findings 
could not be made. 

GROUNDS OF APPEAL 
I now turn to the grounds of appeal. 

GROUND 1 
The Commission at first instance did have regard to inci

dents involving the appellant, but his evidence was not 
uncontradicted. In fact, it was even, in part, contradicted by 
the evidence of Mr Leitch, as I read it. Mr Le Miere QC, on 
behalf of the appellant, submitted that we ought to take a dif
ferent view of Mr Leitch's evidence, but, on a plain reading 
of it, I cannot. I have already explained my views above. In 
any event, if the Commission did not accept the evidence of 
Mr Miskiewizc in those respects it was a course open to him 
so to take. 

I should say now that in terms of the principles laid down in 
Devries and Another v Australian National Railways Com
mission and Another (op cit), Gromark Packaging v. FMWU 
(lAC) (op cit) and FMWU v. Board of Management, 
Narambeen District Hospital (lAC) (op cif), the Commission 
at first instance did not, in my opinion of the evidence, misuse 
its advantage in observing the witnesses. The Commission 
was accordingly entitled to have regard to the fact that there 
were a number of incidents of frequent occurrence over sev
eral months, lasting in each instance between three and 10 min
utes, without taking account of any misuse of a vehicle where 
Mr Miskiewizc had deviated from the path which he ought 
properly to have been taking in the course of his employment. 
This observation applies even if some of the visits were in his 
lunch hour and were not therefore to be included. There was 
evidence of at least a number of such visits, according to 
Mr McLean' s evidence, read with that of Mr Leitch' s, because 
they occurred at various times of the day. 

It is quite clear, too, on Mr Miskiewizc's own evidence that 
his visits were not for employment purposes, even though he 
differed from other evidence as to the times when he went to 
Westline Security Pty Ltd. 

Ground 1 is not made out. 

GROUND 2 
The Commission at first instance clearly took into account 

and gave due weight to the limited literary and comprehen
sion abilities of the appellant. 

Further, the evidence was quite clear from Mr Payne that he 
had alleged that on 1 December 1993 Mr Miskiewizc and his 
crew were outside Westline Security Pty Ltd. 

In any event, as I have said, the memorandum of 2 Decem
ber 1993, which was referred to Mr Miskiewizc's solicitors 
by him, was very clear. The allegation that he was engaged in 
private business was not, in my opinion, confusing. 
Mr Miskiewizc later admitted that he was outside Westline 
Security Pty Ltd, but for eight to 10 minutes, not 20 minutes 

and not on the Council's business. It was perfectly clear, I 
think, that private business meant not on the Council's busi
ness. 

As to the breach of dispute settlement procedure, it is true 
that the Commission failed to give any sufficient considera
tion to it. However, what occurred in a situation where solici
tors and the Australian Industrial Relations Commission were 
involved and occurred as part of a process where negotiations 
and other events were occurring as if a dispute procedure had 
been invoked, was, in my opinion, of little weight (abnor
mally so), having regard to that situation and having regard to 
the other evidence. It would not be sufficient to vitiate the 
decision of the Commission at first instance in this matter. 

On the evidence, too, which I have outlined, there was little 
attempt to. genuinely solve the dispute on the part of 
Mr Miskiewizc, nor was there any co-operation or any real 
co-operation between the appellant in the investigation, on 
any of the evidence, but particularly that of Mr Payne and 
Mr Rolfe. The events of 2 February 1994 further confirm this 
view. 

Ground 2 is not made out. 

GROUNDS 3 AND 4 
The Commission at first instance was right in having regard 

to the memoranda issued to Mr Miskiewizc in the course of 
his employment and the subjects thereof, even if the only ones 
to which he could properly advert were those referring to 
Mr Miskiewizc leaving his work and misinterpreting the situ
ation involving Mr Jimmy Taylor. Those were sufficient to 
attach some weight to. 

As to his previous employment from when he was engaged 
in 1988, that was such a brief period and nothing was said 
before the Full Bench which would persuade me, in any event, 
that any real weight should have been attached to it, having 
particular regard to the evidence in this matter as a whole. 

Grounds 3 and 4 are not made out. 

GROUNDS 
The Commission at first instance did have regard to 

Mr Miskiewizc's employment history and proper regard, as I 
have just explained. The main question this ground raises is 
whether the incident or incidents justified summary dismissal 
or whether the incident referred to, namely that of 1 Decem
ber 1993, was minor. Certainly, there was evidence that the 
incident of 1 December 1993 could have stopped where it did 
after the issue of the memorandum of 2 December 1993. 
Mr Payne gave some evidence to that effect. However, the 
event of I December 1993 was a breach which was condoned 
for the purposes of any right to summary dismiss (see Federal 
Supply and Storage Co of South Africa v. Angehrn (1910) 
103 LT 152 and McCasker v. Darling Downs Co-Op Bacon 
Association (1988) 25 IR 107). 

However, previous and waived misconduct may be taken 
into account in determining whether fresh misconduct justi
fies summary dismissal. Accordingly, the Commission was 
entitled to have regard to the incident of 1 December 1993 (as 
was the employer in deciding whether to summarily dismiss), 
and fresh conduct occurred to revive it (see John Lysaght (Aus
tralia) Ltd v. Federated Iron Workers; Re York (1972) 14 AILR 
517, McCasker v. Darling Downs Co-Op Bacon Association 
(op cit) and Australasian Transport Officers Association v. 
Department of Motor Transport (1988) 25 IR 235 at 244-245) 
in considering whether the summary dismissal was justified. 

Mr Miskiewizc's failure to honestly admit what had oc
curred, his failure to properly discharge his duty therefore as a 
Leading Hand, his attempts to discredit Mr Rolfe and Mr Payne 
and his failure to properly supervise his gang, and, indeed, to 
carry out his own duties or delaying them in the course of 
their employment, were matters which the Commission was 
entitled to consider. 

The Commission was also entitled to take into account the 
evidence that before December 1993 Mr Miskiewizc had in
terrupted his work, albeit for brief periods, but, as a matter of 
probability, on a number of occasions, to visit the premises of 
Westline Security Pty Ltd in a Council truck in the company 
of other employees. (It is to be noted that he could not drive 
the B class truck which had a driver). It was not essential to 
the Commission's ultimate finding that Mr Miskiewizc had 
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been formally warned in the past about similarly abandoning 
his duties by memorandum. 

There was ample evidence on which, applying the test in 
BIyth Chemicals Ltd v. Bushnell (op cit), that one could say 
that a summary dismissal was justified. There was ample evi
dence on which one could say that the event of 1 December 
1993, revived after it had been previously condoned, and that 
Mr Miskiewizc's failure to honestly deal with the matter mani
fested an intention to breach the contract of employment in 
such a manner as to justify repudiation (see the evidence of 
his behaviour on 2 February 1994) and his behaviour to 
Mr Payne and Mr Rolfe when he was first approached by them 
indirectly. However, as well, there was ample evidence of 
concealment of misuse of the truck by going to Westline Se
curity Pty Ltd's premises when he should have been working, 
in a Council vehicle with other employees on occasions be
fore 1 December 1993, as I have observed. Even if 
Mr Miskiewizc used the Council truck and driver during lunch 
hours to pick up his pay there is the question of the use of the 
Council's vehicle and driver for private purposes still involved. 

It was open to the Commission to find that the summary 
dismissal was justified. All of the circumstances, too, prop
erly led to the conclusion that the dismissal was not harsh and 
unfair or oppressive in terms of the Undercliffe Case (lAC) 
(op cit). There was ample evidence on which the Commis
sion might find that the summary dismissal was justified and 
that the onus to establish, which lay upon the respondent, was 
discharged. 

Ground 5 is not made out. 

GROUND 6 
In the context of all of the evidence, the Commission at first 

instance properly considered the principles relating to unfair 
dismissal cases, as] have observed. The attendance at 241 Ep
som Avenue, Belmont by Mr Miskiewizc occurred, on the 
evidence, at the very least once a month over several months 
before 1 December 1993 and lasted between three to 10 min
utes. Undue regard was not paid to these visits. 

Ground 6 is not made out. 

GROUNDS 7 AND 8 
I now turn to the question of whether the dismissal was un

fair, having regard to the procedural unfairness involved. 
The Commission at first instance properly found that there 

was procedural unfairness. However, Shire of Esperance v. 
Mouritz (lAC) (op cit), not Byrne and Another v. Australian 
Airlines Ltd 120 ALR 274, was applicable in this matter. 

I am not able to say from the reasons for decision of the 
Commission that the Commission gave too little weight to the 
unfairness in procedure occasioned by a degree of vagueness 
in the allegations and the unreasonable time from which 
Mr Miskiewizc was required to respond to allegations made 
against him. In this respect I refer to Gronow v. Gronow 
29ALR 129. 

(l should also observe that grounds 7 and 8 really run into 
each other). However, Shire of Esperance v. Mouritz (lAC) 
(op cit), per Kennedy J at page 895 and per Nicholson J at 
page 899, is authority for the proposition that any breach of 
the rules of natural justice (procedural fairness) is a relevant 
circumstance in determining the critical question as to whether 
a dismissal is harsh or unjust. Whether an employer in bring
ing about a dismissal adopted procedures which were fair to 
the employee is an element in determining whether the dis
missal is harsh or unjust. In this case, procedural fairness 
could not be said to be the main element in so determining, 
having regard to all of the other evidence ofMr Miskiewizc's 
conduct. 

Grounds 7 and 8 are not made out. 

I am of the opinion that the Commission at first instance did 
not err in the manner referred to in House v. The King (op cit) 
in the exercise of its discretion, or in any other matter of fact 
or law contained in the grounds of appeal. In particular, I 
should observe that there was insufficient evidence upon which 
the Commission might find that the appellant had established 
at first instance that the dismissal was unfair. 

The appeal is not made out, in my opinion, and I WOUld, for 
those reasons, dismiss the appeal. 

COMMISSIONER BEECH: I have had the advantage of 
reading in draft form the Reasons for Decision of His Honour 
the President. I agree with him that the appeal should be dis
missed. In doing so I wish to comment upon one matter which 
arose during the course of the proceedings before the Full 
Bench. 

It was argued that Mr Miskiewicz did not know the allega
tions against him when he gave his evidence. It is common 
ground that Mr Miskiewicz was summarily dismissed. In those 
circumstances the respondent should have been required to 
present its case first and show that the circumstances existed 
to warrant the summary dismissal (Winkless v. Bell (1986) 66 
WAlG 848; Shire of Esperance v. Mouritz (1.991) 71 WAIG 
891 at 895; and see too Pastrycooks Union v. Gartrell White 
(No.3) (1990) 35 IR 70 at 83). That did not happen here 
because by the agreement of the parties Mr Miskiewicz elected 
to present his case first (AB 35). Moreover, he did so submit
ting that if fresh matters were raised during the course of the 
case he would be content with the opportunity to call rebuttal 
evidence. But no application for leave to bring rebuttal evi
dence was made by Mr Miskiewicz following the respond
ent's case. If indeed Mr Miskiewicz was disadvantaged in the 
manner submitted then he should have sought to give evi
dence in rebuttal. The disadvantage was remediable before 
the Commission at first instance. Mr Miskiewicz is bound by 
the conduct of his own case (University of WolJongong v. 
Metwally No 2 (1985) 59 ALJR 481). It is simply too late 
now for Mr Miskiewicz to raise that issue upon appeal given 
the agreed manner of proceedings. 

I agree with the orders proposed. 

COMMISSIONER PARKS: I have read the draft reasons 
prepared by the President. I agree therewith and the decision 
that the appeal be dismissed. 

THE PRESIDENT: For those reasons, the appeal is dis
missed. 

Order accordingly 
Appearances: Mr R L LeMiere QC by leave and with him 

Mr B L Tee (of Counsel) by leave on behalf of the appellant. 
Mr S J Kenner (of Counsel) by leave on behalf of the re

spondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ludwig Stephan Miskiewizc 
(Appellant) 

and 
City of Belmont 

(Respondent) 
No. 1192 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT P.J. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

1 February 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 31st day of January 1995, and having heard Mr R 
LeMiere QC by leave and Mr B Tee (of Counsel) by leave on 
behalf of the appellant and S Kenner (of Counsel) by leave on 
behalf of the respondent, and the Full Bench having made 
such an order as is necessary or expedient for the expeditious 
and just hearing and determination of the appeal herein, it is 
this day, the 1st day of February 1995, ordered that the hear
ing and determination of appeal No 1192 of 1994 be and is 
hereby adjourned to 10.30 am on Tuesday, the 14th day of 
March 1995. 

[L.S] 

By the Full Bench 
(Sgd.) P.J. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Ludwig Stephan Miskiewizc 
(Appellant) 

and 
City of Belmont 

(Respondent) 
No. 1192 of 1994. 

BEFORE THE FULL BENCH 
HIS HONOUR THE PRESIDENT PJ. SHARKEY. 

COMMISSIONER A.R. BEECH. 
COMMISSIONER C.B. PARKS. 

23 May 1995. 
Order. 

This matter having come on for hearing before the Full Bench 
on the 31st day of January 1995 and the 14th day of March 
1995, and having heard Mr R L LeMiere QC by leave and 
with him Mr B L Tee (of Counsel) by leave on behalf of the 
appellant and Mr S J Kenner (of Counsel) by leave on behalf 
of the respondent, and the Full Bench having reserved its de
cision on the matter, and reasons for decision being delivered 
on the 23rd day of May 1995 wherein it was found that the 
appeal should be dismissed, it is this day, the 23rd day of May 
1995, ordered that appeal No 1192 of 1994 be and is hereby 
dismissed. 

[L.S] 

By the Full Bench 
(Sgd.) PJ. SHARKEY, 

President. 

FULL BENCH
Appeals against decision of 

Industrial Magistrate-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters 
and Plasterers Union of Workers 

(Appellant) 

and 

Michael Nelson Clark and Amanda Joy 
Clark T/A Mike Clark Contracting. 

(Respondents) 

No 127 of 1995. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY 
SENIOR COMMISSIONER G.G. HALLIWELL 

COMMISSIONER R.H. GIFFORD 

17 May 1995. 
Reasons for Decision. 

THE PRESIDENT: These are the joint reasons for decision 
of Halliwell SC and myself. 

This is an appeal against the decision of the Industrial Mag
istrate, sitting in the Industrial Court at Perth. By that deci
sion, on 24 January 1995, the Industrial Magistrate dismissed 
complaints of 110 breaches of the Building Trades (Construc
tion) Award 1987, No R 14 of 1978 (hereinafter referred to as 
"the award"). 

This appeal is brought under s.84 of the Industrial Rela
tions Act 1979 (as amended). 

The alleged 110 breaches of award related to the alleged 
failures to pay correct overtime. crib time. meal allowances, 
correct rate of pay, cleaning down brick work rates, and a 
number of other matters. 

It is against that decision that the appellant now appeals on 
the following amended grounds: 

"1. The learned magistrate erred in law, or in fact and in 
law, in finding that Geoffrey Roy MacDonald ("the 
worker") was employed by the respondents (defend
ants) pursuant to the Contract Cleaners Award 1986 
when there was evidence that the learned magistrate 
should have accepted that the worker was employed 
by the respondents (defendants) pursuant to the 
Building Trades (Construction) Award 1987 ("the 
Construction Award") in that there was evidence: 

(a) given by the worker that he was employed by 
the respondents (defendants) to perform the 
work of brickcleaning; 

(b) given by Victor Braham and Colin Paul 
Missen that the work of bricklayer's labour
ers included brickcleaning; and 

(c) given by Victor Braham and Colin Paul 
Missen that the Construction Award classifi
cation of the occupation of bricklayers la
bourer referred to in clause 8.-Rates of Pay 
was the occupation of the worker. when the 
worker was employed by the respondents (de
fendants). 

(d) given by the worker and the respondent (de
fendant) Mr Clark that the worker was em
ployed on construction work as defined in the 
Construction Award; and 

(e) given by the worker, Laurence Kruize, Colin 
Willis, Colin Paul Missen and the respondent 
(defendant) Mr Clark that the worker was 
employed in the Building Construction Indus
try. 

(f) referred to in (a). (b), (c), (d) and (e) above 
that the respondents (defendants) were re
spondents to the Construction Award. 

And the appellant (complainant) seeks an order that 
the appeal be upheld and the matter be remitted to the 
learned magistrate for further hearing according to law." 

BACKGROUND 
The background to the matter was that the respondents. 

Mr Michael Nelson Clark and Mrs Amanda Joy Clark, traded 
as Mike Clark Contracting, and carried on the business of 
brick cleaning. They employed one Mr Geoffrey Roy 
MacDonald, the employee, in relation to whose employment 
by Mike Clark Contracting these breaches are alleged. 

The complaints relate to the period 19 August 1993 to 25 No
vember 1993. 

The respondent firm sub-contracted to builders to do brick. 
cleaning work on buildings which were being erected. 
Mr MacDonald, the employee. was engaged to do brick clean
ing, and, in fact, did do brick cleaning. His duties, which are 
set out in exhibit U3, which is an agreed list of duties ten
dered at first instance (see page 87 of the appeal book (here
inafter referred to as "AB"», were as follows: 

"1. Cleaning of brickwork with an acid solution prepared 
by Mr Clark. In the course of cleaning bricks it was 
necessary to remove soil from the bottom course of 
the brickwork in order to properly clean the bricks. 

2. Scraping of concrete slab inside the house, ie. by 
removing lumps of plaster, etc. 

3. Loading of supplies on to Mr Clark's vehicle when 
moving from site to site and when returning from 
work in the evening. 

NB: Vast majority of time was spent cleaning bricks. For 
example, in an average week Mr MacDonald would 
have done 2 or 3 floor scrapes each taking '/2 to ? of 
an hour. However, there were weeks when no floor 
scraping was done. and other weeks when 4 or 5 
were done." 

The work of brick cleaning, on which Mr MacDonald was 
engaged, involved that sort of cleaning ninety percent of the 
time before plastering was done. What he did was to clean off 
mortar. bits of plaster, and anything that he could get off from 
the walls. There is no doubt that the cleaning had no struc-
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rural effect on or in the building. The rest of the time he was 
under the direct supervision of Mr Clark. Ninety-nine per
cent of the time there was still work required to be done to 
complete the houses, school buildings and industrial build
ings on which he worked after the cleaning was done. These 
were all, of course, building sites. He received instructions 
on the job when Mr Clark was not there from the builder him
self if he required anything, but that was very rare. He was 
never part of a bricklaying team. They would have their own 
labourers. He was working essentially as a labourer for 

Mr Clark, assisting him in the brick cleaning. That was his 
evidence. 

There was also evidence from Mr Victor Braham, a former 
President of the appellant organisation, and a former build
ers' labourer. It is quite clear from his evidence that brick 
cleaning work was, in his experience, a labourers job. It was 
not a bricklayers' labourers job. This was confirmed by evi
dence from Mr Michael Clark, the employer. He also firmly 
asserted in evidence that the work was not involved with con
struction proper, and it was not the work of a bricklayers' 
labourer, and that Mr MacDonald was subject to his direction 
and not that of the builder. 

The nature of the work and that it was performed by 
labourers was confirmed by the evidence of Mr Laurence 
Kruize, a registered builder, Mr Colin Willis, a building man
ager for a project builder, and also a registered builder and 
qualified bricklayer, as well as Mr Colin Paul Missen, a builder. 

FINDINGS OF THE INDUSTRIAL MAGISTRATE 
The findings of the Industrial Magistrate appear in the tran

script at pages 34-39 (AB). His Worship made few findings 
of fact, but found that Mr MacDonald was not a bricklayers' 
labourer and that he came within the Contract Cleaners Award 
1986, No A 6 of 1985, which had been tendered in evidence. 
He accordingly dismissed the complaint. 

SUBMISSIONS AND CONCLUSIONS 
Clause 3.-Scope of the award provides: 

"(1) to all employees usually employed on or employed 
as casual employees on construction work as defined 
in Clause 7.-Definitions of this award in any of the 
callings set out in Clause 8.-Rates of Pay of this 
award and who are employed in the building con
struction industry; and 

(2) 
(3) 

(4) to all employers employing those employees and/or 
apprentices; and 

(5) to all principal contractors and project managers re
ferred to in Clause 30.-Amenities of this award for 
the purposes only of that clause." 

As will be seen from clause 3, it is necessary in order to 
prove respondency to the award and to prove that the award 
applied in Mr MacDonald's case, the following: 

(1) That he was an employee usually employed on con
struction work as defined in clause 7 of the award. 

(2) That he was so employed in one of the callings set 
out in clause 8.-Rates of Pay of the award. 

(3) That he was employed in the building construction 
industry. 

As to the first question, in clause 7, the definitions clause, 
subclause (3)(a) reads as follows: 

"(3) "Construction Work" means-
(a) all work "on-site" in connection with theerec

tion, repair, renovation, maintenance, orna
mentation or demolition of buildings or other 
structures of any kind whatsoever; or" 

Subclauses (3)(b) and (3)(c) are not relevant to this appeal. 
It is quite plain, on the evidence, that what Mr MacDonald 

was doing was work "on-site" in connection with the erection 
of buildings. It was submitted to us that cleaning brick walls 
is not work done on-site in connection with the erection of 
buildings. The phrase "in connection with" is very wide in
deed. The fact is that the work, in the greatest percentage of 
cases, could not be completed, or was not completed, until the 
cleaning of the brick work was done. For example, plastering 

was not done in ninety percent of cases until after the brick 
cleaning was done. One would have thought that one could 
find that the work was necessary to be done before the erec
tion could be said to be completed. It is therefore the case that 
both Mr MacDonald and his employer were engaged in con
struction work. We are so satisfied. 

We should add that it is completely clear that Mr MacDonald 
was engaged in cleaning down brick work on the evidence, as 
that is described in clause 9(1)(0) of the award, and did, in 
fact, use acid to do so. 

As to the second question, that is whether he was employed 
in any of the callings set out in clause 8 of the award. 

It was the case for the appellant, at first instance, and. in
deed, before us, that Mr MacDonald was a bricklayers' la
bourer, but, for reasons which we have observed, there was 
no evidence that he was, and, in fact, substantial evidence that 
he was not. He was not part of a bricklayers' team and the 
work which he did was done by labourers not bricklayers' 
labourers. We have already referred to Mr Braham's evidence 
on this point, and it was open to so conclude. He was not 
therefore a clause 8 group 3 bricklayers' labourer, as was as
serted to us by the amended grounds of appeal. It was not 
submitted to us that he was employed in any other calling set 
out in clause 8 of the award, except that of a group 4 builders' 
labourer employed on work other than that specified in classi
fication (i) to (Hi) of the definition of builders' labourer in 
clause 7. 

A "builders' labourer" is defined in clause 7 of the award as 
follows: 

" "Builders' Labourer" means an employee engaged-
(i) 

(H) 

(Hi) 
(iv) in general labouring not provided for herein 

when such work is part of the building con
tractor's contract and under hislher direct con
trol." 

It was conceded before us, and it is quite clear that 
Mr MacDonald was not engaged in any of the occupations or 
work referred to in clause 7(1 )(a)(i), (H) and (iii). The ques
tion was whether he was engaged in that work described in 
clause 7(J)(a)(iv). 

Firstly, it is quite clear that Mr MacDonald was engaged in 
general labouring, which is not provided for in clause 7(1 )(a) 
by way of definition. Secondly, it is quite clear that the work 
he was engaged in was part of the building contractor's con
tract, but he was not under the builder's direct control. Alter
natively, there was not sufficient evidence to establish that he 
was under the builder's direct control. Indeed, the evidence 
was that he was under Mr Clark's direct control, as we have 
already observed. His being given directions by a builder was 
no evidence that he was under the direct control of the builder, 
since this was a very rare occurrence, in any event, and there 
was no evidence that his employer, Mr Clark, had eschewed 
his right of control; in fact, quite the contrary. Mr MacDonald's 
evidence was that he was being given directions most of the 
time by Mr Clark under whose direct supervision he worked, 
again for most of the time. It was not in question that he was 
an employee of the sub-contractors, Mr and Mrs Clark, and 
that they therefore had the right to control him. In fact, as the 
evidence clearly was that he was under the direct supervision 
of Mr Clark most of the time, meant, ipso facto, that he was 
under his direct control. Direct control means precisely that. 

As to question three, that is whether he was employed in the 
building construction industry. Whilst there was not evidence 
precisely as to what the building construction industry was, it 
seems to have been accepted that he was, in fact, engaged in 
constructing buildings on various sites. Indeed, it was not 
seriously argued that he was not employed in the building 
construction industry. We would have to conclude, therefore, 
that it was open to the Industrial Magistrate to find that he 
was so employed. Indeed, insofar as it was necessary, we 
would so find. 

His Worship made a finding that Mr MacDonald was en
gaged in work in the contract cleaning industry and was there
fore covered in his employment by the Contract Cleaners 
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Award 1986. However, it is our opinion that there was no 
evidence or no sufficient evidence as to what that industry 
was. The 

Australian Standards definition of "cleaner", which was put 
in evidence, was not necessarily evidence that Mr MacDonald 
was not a labourer, on the face of evidence to the contrary. 

The grounds of appeal, in fact, emphasised that he was a 
bricklayers' labourer (which the evidence established clearly 
was not the case), and, insofar as the case at first instance 
rested on that proposition, and insofar as the appeal rested on 
the same proposition, then it must plainly fail. Insofar as the 
appeal rested on an argument, as it did, that all three condi
tions set out in the Scope clause were met, then it must also 
fail in that Mr MacDonald was not a bricklayers' labourer, on 
the evidence, nor was he a general labourer as defined. He 
certainly was not employed in any calling set out in clause 8 
of the award. His Worship did not err in so rmding. 

Insofar as it has been necessary to make findings in the course 
of these reasons, drawn by way of inference from primary 
facts, then we are authorised to do so by the authority of,Wm:: 
ren v Coombes and Another [1978-19791 142 CLR 531. 

For those reasons, we would hold that no ground of appeal 
is made out, and we would dismiss the appeal. 

GIFFORD C: I have read the Reasons for Decision in draft 
form of His Honour the President, and agree with them. I 
have nothing further to add. 

THE PRESIDENT: For those reasons, the appeal is dis
missed. 

Order accordingly, 
Appearances: Mr M Cuomo (of Counsel) by leave and with 

him Mr W Swain (of Counsel) by leave on behalf of the ap
pellant. 

Ms S O'Brien (of Counsel) by leave on behalf of the re
spondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, 
Painters and Plasterers Union of Workers 

(Appellant) 

and 

Michael Nelson Clark and Amanda Joy 
Clark T/A Mike Clark Contracting. 

(Respondents). 

No. 127 of 1995. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT PJ. SHARKEY. 
SENIOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER R.H. GIFFORD. 

17 May 1995. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 8th day of May 1995, and having heard Mr M Cuomo 
(of Counsel) by leave and with him Mr W Swain (of Counsel) 
by leave on behalf of the appellant and Ms S O'Brien (of 
Counsel) by leave on behalf of the respondents, and the Full 
Bench having reserved its decision on the matter, and reasons 
for decision being delivered on the 17th day of May 1995 
wherein it was found that the appeal should be dismissed, it is 
this day, the 17th day of May 1995, ordered that appeal No 
127 of 1995 be and is hereby dismissed. 

By the Full Bench, 

[L.S] 
(Sgd.) P.J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, 
Painters and Plasterers Union of Workers 

(Appellant) 

and 

Michael Nelson Clark and Amanda Joy 
Clark T/A Mike Clark Contracting. 

(Respondents). 

No. 127 of 1995. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
SENiOR COMMISSIONER G.G. HALLIWELL. 

COMMISSIONER R.H. GIFFORD. 

10 April 1995. 

Order. 
This matter having come on for hearing of interlocutory ap
plications before the Full Bench on the 10th day of April 1995, 
and having heard Mr W Swain (of Counsel) by leave on be
half of the appellant and Ms J H Auerbach (of Counsel) by 
leave on behalf of the respondents, and whereas the Full Bench 
made such orders and gave such directions as were necessary 
or expedient for the expeditious and just hearing and determi
nation of this matter, it is this day, the 10th day of April 1995, 
ordered and directed as follows: 

(1) THAT leave be and is hereby granted to the respond
ents herein to apply to strike out the notice of appeal 
herein, should the appellant herein fail to file and 
serve within 10 days of the 10th day of April 1995 
particulars of the evidence which the appellant al
leges in the grounds of appeal that the Industrial 
Magistrate should have accepted. 

(2) THAT written outlines of submissions be filed and 
served by the appellant and respondents herein at 
least five days prior to the date and time of hearing 
of appeal No 127 of 1995. 

By the Full Bench, 

[L.S] 
(Sgd.) PJ. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Public Service Commissioner 
(Appellant) 

and 

Arthur Alfred Dixon 
(Respondent). 

No. 41 of 1995. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P.J. SHARKEY. 
COMMISSIONER R.N. GEORGE. 
COMMISSIONER C.B. PARKS. 

17 May 1995. 
Reasons for Decision. 

THE PRESIDENT: This is an appeal against the decision 
made in the Industrial Magistrate's Court at Perth on 22 De
cember 1994 upon complaints made by Mr Arthur Alfred 
Dixon, a Senior Community Corrections Officer employed 
by the Ministry of Justice at all material times. 

There were four complaints, each alleging that the defend
ant, the Public Service Commissioner, now the appellant, failed 
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to pay Mr Dixon overtime allowances after the prescribed 
hours of duty on weekdays and on Saturdays, Sundays or public 
holidays as required by clause 19 of the Public Service Gen
eral Conditions of Service and Allowances Award, No PSA 
A4 of 1989 (hereinafter referred to as "the award"). The com
plaints then bear the endorsement of clause 19(29), but there 
is no subclause (29) in the award. There were four periods 
during which the complainant complained that these breaches 
occurred, namely 4 October 1991 to 17 October 1991, 18 Oc
tober 1991 to 31 October 1991, 1 November 1991 to 14 No
vember 1991 and 15 November to 28 November 1991. 

The learned Industrial Magistrate, having heard the evidence 
and submissions, found the charges proven and ordered that 
the following amounts be paid, namely $147.69, $164.10 and 
$180.51. There would appear to have been no penalty im
posed. 

The appellant appeals against the decision on the following 
grounds, as amended: 

" 1. The Learned Industrial Magistrate erred in law and 
in fact in finding as a matter of award interpretation 
the Respondent was entitled to be paid overtime for 
half an hour each shift worked. 

2. The Learned Industrial Magistrate erred in law and 
in fact in finding an implicit direction to the Respond
ent to work 8 hours each shift activated the 
clause 19(1) of the "Public Service General Condi
tions of Service and Allowance Award No. PSA A4 
of 1989", thereby entitling the Respondent to be paid 
overtime for half an hour each shift worked. 

3. The Learned Magistrate erred in fact in concluding 
there existed an implicit direction to the Respond
ent to be available to work 8 hours each shift. 

4. The Appellant seeks an Order that the decision of 
the Learned Industrial Magistrate be quashed and 
that the complaint herein be dismissed or, alterna
tively, that the matter be remitted to the Industrial 
Magistrate for determination according to law." 

BACKGROUND 
The background to the matter was this. At all material times, 

Mr Dixon, the respondent (complainant at first instance) was 
employed by the Ministry of Justice in the Intensive Supervi
sion Unit at North Fremantle where Mr Ivan Sarich was the 
Manager (a witness), and where two other witnesses, Mr John 
Henry Bisley, then an Acting Senior Community Corrections 
Officer Level 5, and Mr Kenneth Russell Benson also worked. 

One function of the unit was the supervision of persons who 
resided at the bail hostel, and the other function was the su
pervision of the home detention system involving persons 
being at home either on bail or upon home detention whilst 
serving a part of a sentence imposed upon them. 

Mr Sarich was the immediate supervisor of Mr Dixon and 
his colleagues, and he had all the necessary delegations from 
his Chief Executive Officer to direct those persons as to the 
working of overtime, etc. There were occasions when he was 
not in the office. On Fridays he was not able to relieve any of 
the rostered staff for a meal, but he was on other occasions. 
On occasions, he indicated to other staff that they could leave 
the premises and have a meal, and that included Mr Dixon. 

The unit operated 24 hours a day and seven days a week. 
That was necessary from the very nature of the function which 
it was designed to carry out. There was a system at the unit 
whereby the computer, referred to as Telsol, would randomly 
telephone the persons who were the subject of control by the 
system. If there was no appropriate response to that call, then 
the computer would indicate to the staff that there was a po
tential breach of the conditions of home detention applying to 
that person. The 24 hour functioning of the unit was split into 
three eight hour shifts, 8.00 am to 4.00 pm, 4.00 pm to 
12.00 midnight and 12 midnight to 8.00 am. The staff were 
expected to be there at the beginning of every shift, and at the 
end of every shift, when a handover occurred. There were 
five officers performing the eight hour rostered shift. Also 
employed at the unit were a Secretary and Mr Sarich, the 
Manager. On some occasions there was a second Community 
Corrections Officer on duty, but for all shifts, except the 
8.00 am to 4.00 pm Monday to Friday shift, there was only 
one person on duty. 

In the premises there was a kitchen area which was used not 
only to make cups of tea, to wash dishes or to sit down and eat 
in, but which was also part of the office. There was a table 
inside the area called the kitchen, with two telephones on it. 
These were used for work purposes and the table was used for 
other work purposes by the staff, including interviewing de
tainees and fixing risk monitoring devices on these persons. 
There was no specific area set aside solely for the use by staff 
as a meals area. 

Mr Dixon was on the premises for all of the times which 
were specified in the complaints, subject to the possibility that 
there were some times when Mr Sarich may have relieved him 
during the day shift. 

Mr Dixon's duty and that of other officers was to monitor 
the computer, Telsol, whilst the computer was in operation 
making the random phone calls, and recording any other in
formation which arose out of the transactions which the com
puter recorded and communicated. If there were any breaches 
of the home detention conditions, then the computer was able 
to give the alarm by transmission to a pager which staff were 
expected to carry if they left the building. Any apparent 
breaches were recorded on it. If any breach was suspected by 
staff who were on duty then they were required to take prompt 
action. There were certain occasions when staff had to leave 
the premises to travel to and from the Perth CIB in Beaufort 
Street in order to deliver warrants which they could issue in 
the case of a breach of the home detention conditions which 
justified the issuing of a warrant. If this had to occur in a shift 
other than the 8.00. am to 4.00 pm day shift then the staff mem
ber had to take either a mobile phone or a pager or both with 
them so that he or she could be alerted to any messages issued 
by the computer. There were no arrangements for any relief 
to be provided to the staff who left the office for any reason at 
all, either by way of physical presence or by way of some 
other person within the defendant's organisation having an 
electronic monitoring system linked into the computer. 

Mr Dixon was present for all of the times set out in the 
Working Hours and Allowances Claim Forms which consti
tute exhibit C. Originally, Mr Dixon filled out the forms claim
ing that he had worked eight hours, but Mr Sarich told him 
that he could not claim any more than seven and one half 
hours wages, so he submitted forms reflecting that. 

The system was meant to work 24 hours a day to properly 
carry out the functions which it was required to carry out. 

Further, the defendant was aware, through Mr Sarich, that 
Mr Dixon was present on the premises eight hours a day, ex
cept during the times when he was told by Mr Sarich that 
Mr Sarich would relieve him, or if he was engaged on official 
duty such as taking a warrant to the CIB. 

There were no written instructions that the staff could or 
should or must take half an hour or up to an hour off for a 
meal during every shift. It was, of course, preferable that there 
be a member of staff there on duty the whole time. An exam
ple was given of a breakdown in the system occurring in the 
absence of a member of staff which would obviously cause 
difficulties. There was no specific direction to Mr Dixon or 
other staff that they should work overtime in the sense of 
working eight hours every day on every shift. 

His Worship, however, found that the defendant expected 
that the staff would be there eight hours a day unless they 
were out on other duties, the objective clearly being that the 
staff would always be in a position where they could immedi
ately obtain and have access to information coming into the 
computer or from elsewhere, and that they could immediately 
assess that information and take whatever action was required. 

I should say that that finding of fact and the ultimate finding 
that Mr Dixon and other staff were directed by the Chief Ex
ecutive Officer by virtue of the delegations held by Mr Sarich, 
were challenged upon these grounds of appeal. 

In the end, His Worship concluded that during the eight hours 
the staff were never off duty in a broad and general sense. 
Indeed, if they left the office they were expected to take the 
pager or the phone so that they could keep monitoring the 
system and take appropriate action when they became aware 
that action was or may be required. 

That is the background to the matter, based upon the find
ings of fact of the learned Magistrate. I have noted those 
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matters of fact which were challenged upon appeal, and I will 
deal with submissions relating to that challenge in due course. 

CONCLUSIONS OF THE INDUSTRIAL MAGISTRATE 
There were a number of conclusions reached by His Wor

ship in the matter, and these can be summarised as follows: 
(1) Clause 21(2) of the award prescribes the standard 

rate for payment of non-overtime work, and that rate 
also prescribes the hours. . 

(2) The hours to be worked are 75 hours per fortnight 
exclusive of meal intervals. 

(3) If no meal breaks are taken, whether theysh~uld be 
taken or not, and regardless of whose responsibility 
it is, the employers or the employees, that means 
that on anyone shift they work more thansevtn and 
one half hours and are therefore entitled to overtime. 

(4) In clause 19(1)(a) of the award the phrase with the 
words "before or after the prescribed hours" can in
clude a period after seven and one half hours has 
passed even though there has been no meal break. 

(5) The word "direction" in clause 19 means that the 
direction may be one which is either express, whether 
in writing or verbal or implied. 

(6) The defendant, by virtue of his knowledge of the 
fact that staff were working for eight hours each to
day, that is to say always having to be available to 
return whether they left the office for half an hour to 
have lunch, tea or whatever, by virtue of his accept
ance of the way that the staff were operating and the 
expectation that they would do so by virtue of the 
absence of any provision for relief, either by the 
physical presence of a relief officer or by the provi
sion of a relief officer from another post, and by lack 
of the provision on the premises of any proper sepa
rate and exclusive meals area directed them so to 
work. 

(7) In the end, the staff were effectively directed to work 
eight hours per shift, and the defendant became li
able by virtue of the provisions of the award, having 
so directed Mr Dixon, to pay him the overtime for 
the half an hour each shift in respect of which he 
worked eight hours at the prescribed rate. 

SUBMISSIONS 
Mr Hooker (of Counsel), on behalf of the appellant, made a 

number of submissions to us, and these included the follow
ing: 

(1) When shifts were worked by Mr Dixon he was work
ing them for seven and one half hours duration ex
clusive of the meal interval or meal break. 

(2) The Industrial Magistrate erred (see page 74 of the 
appeal book (hereinafter referred to as "AB"» in find
ing that clause 21(2) of the award prescribes the 
standard rate for payment of overtime work, and that 
that rate also prescribes the hours. 

(3) Clause 19(1)(a) of the award refers to deemed over
time which occurs before or after the prescribed hours 
of duty. Where an officer is engaged on shifts he is 
working a 75 hour fortnight in terms of ten shifts of 
seven and one half hours exclusive of meal inter
vals. 

(4) One combines clause 19(1)(a) and clause 21(2) of 
the award, and, in fact, clause 19(1)(a) only contem
plates overtime as being something outside the en
tire length of the shift «ie) the hours of actual work 
done plus the meal break). 

(5) His Worship erred in concluding that the phrase "be
fore or after the prescribed hours" in clause 19( 1)( a) 
can include a period after seven and one half hours 
as paid. To interpret the award that way was an er
roroflaw. 

(6) Alternatively, it was submitted that His Worship came 
to a conclusion which was insupportable on the evi
dence. 

(7) The kitchen area, it was submitted, is a place where 
someone could go to eat, and, indeed, was a place 

for the employee or even employer to take up the 
option of having a meal break. 

(8) The real point was that Mr Dixon had the opportu
nity of leaving and the opportunity of going to the 
kitchen or leaving the building for a walk or for a 
meal (see page 71 (AB». 

(9) There was no finding whether he had an option or 
not to leave his duties. 

(10) The evidence did not give His Worship the option of 
concluding that Mr Dixon was given no choice by 
way of an implicit direction. 

(11) The~ wa~ no specific proposition put to Mr Sarich 
in cross-examination that there was a specific direc
tiortto Mr Dixon or other officers to remain on duty 

. for the eight hours. Mr Dixon said that if he left the 
worK station it would be on his own head and he 
thought that he would risk being sacked. 

(12) it was submitted that there was, in fact, evidence 
(see page 37 (AB», and it was possible for theTelsol 
computer to be left unattended for a whole week in 
theory .. 

(13) Mr Sarich did not deliver any instruction that it was 
to be manned 24 hours a day. 

(14) Clause 19(2) of the award places the obligation on 
the employer to ensure a meal break is taken. 

Mr Clohessy, on behalf of the respondent, made a number 
of submissions, and these were as follows: 

(1) Clause 19(2) of the award says that a meal break of 
not less than 30 minutes shall be allowed. 

(2) The complaint simply was that the member worked 
in excess of the normal seven and one half hours, 
and, in fact, eight hours per day, being half an hour 
excess, because he was required to be on duty all of 
the time and was thus entitled to overtime. 

(3) If they left the premises they were still required to 
be on duty taking a pager with them and make im
mediate contact to Telsol. 

(4) There was no distinct lunch room or meal room, and, 
in fact, the so-called kitchen was in part of the es
tablishment where there were telephones and which 
was used as an interview room, etc. 

(5) Mr Dixon was required to be in attendance for eight 
hours, and there was no cross-examination of 
Mr Dixon on his evidence that he worked eight hours 
each day. 

We were not taken to the definition of "prescribed hours" in 
the award. We therefore invited and heard further submis
sions in relation to the status of Administrative Instruction 701 
issued under the Public Service Act 1978 (as amended), and 
as to their significance, if any, I have taken account of all sub
missions and all of the evidence. 

CONCLUSIONS 
I refer to the clauses of the award which apply. 
Clause 19(1)(a) of the award reads as follows: 

"(1) (a) All work performed by direction of the Chief 
Executive Officer-

(i) before or after the prescribed hours of 
duty on a weekday; 

(ii) on a Saturday, Sunday or public serv
ice holiday, otherwise than during pre
scribed hours of duty, 

shall be deemed as overtime and, subject to 
the provisions of this Award, shall be paid for 
at the hourly rate prescribed by paragraph (b) 
of this subclause." 

Clause 19(2)(a) of the award reads as follows: 
"(2) Meal Allowances: 

(a) A breakof30 minutes shall be made for meals 
between 12.00 noon and 2.00 pm and between 
4.30 pm and 6.30 pm when overtime duty is 
being performed. 

Except in the case of emergency, an officer 
shall not be compelled to work more than five 
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hours overtime duty without a meal break. At 
the conclusion of a meal break the calculation 
of the five hour limit recommences." 

Clause 21(1)(a) and (f) of the award reads as follows: 

"(1) (a) An officer required to work an afternoon or a 
night shift of seven and one half (7.5) hours 
shall, in addition to the ordinary rate of 
salary, be paid an allowance in accordance with 
Schedule J of this award. 

(f) Work performed by an officer in excess of the 
ordinary hours of the officer's shift or on a 
rostered day off shall be paid for in accord
ance with the overtime provisions of Clause 
20 of this award." 

Clause 21(2)(a) and (b) of the award read as follows: 

"(2) Hours of Duty and Rosters: 

(a) An officer engaged on shifts shall work a 
75 hour fortnight, exclusive of meal intervals, 
on the basis of not more than ten (to) shifts 
per fortnight of not more than seven and one 
half hours duration. Provided that where 
agreement is reached between the Chief Ex
ecutive Officer and the Association the length 
and/or number of shifts worked per fortnight 
may be altered. 

Provided that when the agreed length of a 
shift is extended past seven and one half hours, 
overtime shall be payable only for time worked 
in excess of the rostered shift. 

Provided also that whenever an agreed al
teration to the number. of hours per shift has 
occurred then the allowance per shift shall be 
varied on a pro rata basis to reflect any varia
tion to other than seven and one half (7Y2) 
hours. 

(b) Meal breaks shall be for a period of at least 
thirty (30) minutes, but not greater than one 
hour for each meal." 

One is required to and I do apply the ordinary rules of inter
pretation to the interpretation of the award in this matter (see 
Norwest Beef Industries Ltd and Another v. AMIEU 64 WAIG 
2124 (lAC) and see also AEEFEU v. Minister for Health 
71 WAIG 2253 at 2257 (IAC». The meaning of the award is 
to be obtained by considering the terms of it as a whole. If the 
terms are clear and unambiguous it is not permissible to look 
to extrinsic material to qualify that meaning (see Norwest Beef 
Industries Ltd and Another v AMIEU (lAC) (op cit». How
ever, on the authority of AEEFEU v Minister for Health (lAC) 
(op cit) and Cooper Brookes (Wollongong) Pty Ltd v. Com
missioner of Taxation of Commonwealth of Australia 
[1980-1981] 147 CLR 297, one is entitled to depart from the 
literal meaning of the words of the award, if to do so would 
lead to ambiguity or absurdity. 

"Prescribed hours" of duty is defined (see clause 4 of the 
award) to mean "the hours of duty prescribed in Administra
tive Instructions made pursuant to the Public Service Act 1978" 
(no mention is made of the Public Sector Management Act 
1994 (as amended». We were not informed, nor was His 
Worship, that any such hours were prescribed, nor were we 
taken to any administrative instruction, nor were we informed 
of the status of such an instruction. However, when we be
came aware of the existence of such an instruction, then we 
invited further submissions. 

The award in its present form was consolidated on 22 March 
1991. 

I refer to Administrative Instruction 701 which was before 
us. An "Administrative Instruction" is defined in clause 4 of 
the award as follows: 

" "Administrative Instruction" means administrative 
instructions published in accordance with Section 19 of 
the Public Service Act 1978." 

We were informed by Mr Hooker and Mr Clohessy that 
Administrative Instruction 701 was applicable at the material 

times. We were therefore informed that "Prescribed Hours of 
Duty" was defined, at the material time, as follows in Admin
istrative Instruction 701: 

"1. PRESCRmED HOURS OF DUTY 
Prescribed hours of duty to be observed by offic

ers shall be seven hours (thirty minutes per day to be 
worked between 7.00 am and 6.00 pm Monday to 
Friday as determined by the chief executive officer 
with a lunch interval of forty-five minutes to be taken 
between 12.00 noon and 2.00 pm. Subject to the 
lunch interval prescribed hours are to be worked as 
one continuous period. 

Chief executive officers wishing to vary the pre
scribed hours of duty to be observed shall be required 
to give one month's notice in writing to the depart
ment, branch, section or officers to be affected by 
the change." 

There was no evidence before the Industrial Magistrate that 
the prescribed hours were varied. 

By virtue of s.19 of the Public Service Act 1978 (as 
amended), the Public Service Commissioner might perform 
his or her functions by administrative instructions which were 
prescribed by s.19 to be subsidiary legislation. Indeed, s.5 of 
the same Act expressly declared that that Act (except in s.60) 
included the regulations and administrative instructions. Ac
cordingly, these administrative instructions are included in the 
Public Service Act 1978 (as amended). 

There is no doubt that Mr Dixon and the other officers were 
engaged on shift work. That was the evidence before His 
Worship. Accordingly, clause 21 of the award applied. 

Entitlement to overtime stems from the provisions of the 
award, which I refer to and discuss hereunder: 

(1) By clause 21(1)(f) of the award, work performed by 
an officer in excess of the orc;linary hours of the of
ficer's shift or on a rostered day off must be paid for 
in accordance with the overtime provisions of 
clause 20 of the award (actually clause 19). 

(2) (a) An officer engaged on shifts must work a 75 
hour fortnight, exclusive of meal intervals, on 
the basis of not more than ten shifts per fort 
night of not more than seven and one half 
hours duration (see clause 21(2)(a) of the 
award). 

(b) There was no agreement in evidence at first 
instance that the length and/or number of shifts 
worked per fortnight should be altered (see 
clause 21(2)(a». 

(c) The proviso to clause 21(2)(a) applies only 
when an agreement to lengthen the shift is 
made, and there was :) such agreement in 
evidence here. Therefore, the proviso to 
clause 21(2)(a) was not applicable. 

(3) (a) Meal intervals are not included in the shift of 
seven and one half hours duration, which is 
required to be worked. 

(b) Meal breaks are required to be for a period of 
at least 30 minutes but not greater than one 
hour for each meal (see clause 21(2)(b». 

It is plain therefore that the ordinary hours 
of the officers' shifts are seven and one half 
hours exclusive of meal intervals. Quite 
plainly, too, there is a requirement that meal 
breaks be taken. 

There is no definition of "ordinary hours" 
in the award. "Ordinary hours" are "common 
English words" and should, in accordance with 
established principles of statutory construc
tion, be understood in their natural meaning 
unless the context otherwise requires (see Prin
cess Margaret Hospital for Children Incorpo
rated v. HSOA 62 WAIG 1135). 

The word "ordinary" means "regular, nor
mal, customary, usual". "A man's "ordinary 
hours" of work are the hours during which it 
is usual for him to work. ... The expression 
"the ordinary hours he would have worked" 
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in my opinion means the same as "the hours 
he would ordinarily have worked" (see per 
Gibbs J, as he then was, in Kezich v. Leighton 
Contractors Pty Ltd [1974] 131 CLR 362 at 
365 and see per Wall ace J in Hon Minister for 
Health v. HSOA (1983) AILR 305). The usual 
meaning of overtime is time worked beyond 
the regular fixed hours (see per Kennedy J in 
Hon Minister for Health v HSOA (op cit» (see 
also Ashford v. The Corporation (Halliburton) 
Geophysical Services Inc 57 IR 325 (Sup Crt 
SA-FC). 

(4) For those reasons, for the purposes of clause 21 of 
the award, the ordinary hours, although not defined, 
can only be the 75 hours per fortnight worked in 
seven and one half hour shifts. 

(5) By virtue of clause 21(1)(f), an officer who works 
outside ordinary hours We) seven and one half hours ) 
is entitled to overtime in accordance with the over
time provisions of clause 19. What that means is 
that if an employee works outside that seven and 
one half hours exclusive of meal intervals, then hel 
she is entitled to overtime. That might properly be 
read as conferring a right to overtime, conferred by 
clause 21(1)(f), but calculated as prescribed by 
clause 19, since there is no necessity for any other 
clause to say that a person who works in excess of 
ordinary hours is entitled to overtime. 

Accordingly, because Mr Dixon worked for eight 
hours per day on the days on which he claimed to so 
work, he worked "in excess of ordinary hours" and 
because he worked during his meal break, he worked 
"in excess of ordinary hours". 

I do not think that the mandatory nature of the 
meal break affects the operation of clause 21(1)(f) 
and clause 21(2)(a) of the award, as I have described 
it. although not to afford the meal break might itself 
be in breach of the award. 

(6) If that is not right, then one must turn to clause 19 of 
the award. The question is whether Mr Dixon 
worked before or after the prescribed hours of duty 
on a weekday. The prescribed hours of duty were 
seven and one half hours (the same each day) as is 
prescribed in clause 21 for shift work on a weekday 
(and one infers also on a Saturday, Sunday or public 
service holiday) (as per Administrative Instruction 
701). 

(7) Mr Dixon was not permitted to work his mandatory 
lunch hour «ie) if clause 19 is applicable). The ques
tion is therefore did he work before or after the pre
scribed hours of duty? The answer is that, because 
he worked an extra half an hour on top of the seven 
and one half prescribed hours of work, the half an 
hour, because he worked through his lunch hour, was 
worked after the prescribed hours of duty, and, ac
cordingly, as clause 19(1)(a) prescribes, Mr Dixon 
was entitled to overtime. In particular was that half 
an hour worked after the prescribed hours of duty, 
because the prescribed hours of duty are seven and 
one half. He worked those hours straight and then 
an extra half an hour at the end. 

As to the question of His Worship's finding that there was a 
direction which was implied because of Mr Sarich's knowl
edge of and acceptance of Mr Dixon working eight hours, I 
am satisfied that no error occurred. That is because: 

(1) The establishment was required to be manned 
24 hours a day. 

(2) Mr Dixon indubitably worked eight hours a day on 
his shift. 

(3) He was required to attend to his work either by pager, 
or personally, eight hours a day. 

(4) The nature of the operation was one of surveillance 
of the persons on home detention which had to oc
cur 24 hours a day. 

(5) There was more often than not no provision for re
lief. 

(6) There was more often than not one person alone on 
duty. 

(7) There was no relief for meal breaks. 
(8) There was no provision for meal breaks away from 

telephones, and, indeed, the premises allowed the 
work area to intrude into the meal break area or vice 
versa. 

(9) There was ample evidence upon which His Worship 
could conclude that there was an implied direction 
or the circumstances gave rise to an estoppel upon 
the defendant (appellant herein) denying a direction 
to work during the prescribed meal break. 

The crux of His Worship's reasons for decision was this 
(see page 75 (AB»: 

" ... in the circumstances the staff were effectively di
rected to work 8 hours per shift and effectively were di
rected to therefore work half an hour of overtime on each 
shift. The defendant thereby became liable by virtue of 
the provisions of the award, having so directed Mr Dixon 
to pay him the overtime for the half hour each shift in 
respect of which he worked 8 hours at the prescribed rate." 

That finding was correct. I would therefore dismiss the ap
peal. 

GEORGE C: I have had the opportunity of reading the 
Reasons for Decision of his Honour the President in draft form 
and agree with his conclusion that the Appeal should be dis
missed. The background to this matter, the conclusions of the 
Industrial Magistrate and the submissions of the parties are 
set out in some detail by His Honour the President and need 
not be repeated here. 

It is common ground that Public Service General Condi
tions of Service and Allowances Award-No. PSA A4 of 1989 
(71 WAIG 1119) (the Award) is the relevant award for the 
purpose of these appeal proceedings and that the Appellant, 
Mr Dixon, was engaged on work to which the provisions of 
Clause 2t.-Shift Work Allowance, of the Award, applied. 

Clause 19.--Overtime Allowance, of the Award provides 
that overtime shall be paid on the following basis-

"(1) (a) All work performed by direction of the Chief 
Executive Officer-

(i) before or after the prescribed hours of 
duty on a weekday; 

(ii) on a Saturday, Sunday or public serv
ice holiday, otherwise than during pre
scribed hours of duty, 

shall be deemed as overtime and, subject to 
the provisions of this Award, shall be paid for 
at the hourly rate prescribed by paragraph (b) 
of this subclause. 

Paragraph (b) of subclause (I) sets out the formula for cal
culating overtime. 

Subclause (2) of Clause 19 makes provision for meal breaks 
and allowances when overtime duty is being performed in the 
following terms. 

(2) Meal Allowances: 
(a) A break of 30 minutes shall be made for meals be

tween 12.00 noon and 2.00pm and between 4.3Opm 
and 6.3Opm when overtime duty is being performed. 

Except in the case of emergency, an officer shall 
not be compelled to work more than five hours over
time duty without a meal break. At the conclusion 
of a meal break the calculation of the five hour limit 
recommences. 

(b) An officer required to work overtime who purchases 
a meal shall be reimbursed in accordance with Part 
2 of Schedule I-Overtime of this award. 

(c) If an officer, having received prior notification of a 
requirement to work overtime, is no longer required. 
then the officer shall be entitled, in addition to any 
other penalty, to reimbursement for a meal previ
ously purchased. 

The requirement for a meal break to be made during the 
working of overtime, the length of the meal break and the 
hours during which the break is to be taken are expressed in 
mandatory terms. 
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"Prescribed hours of duty" referred to in subclause (l)(a) of 
Clause 19 are defined in Clause 4.-Definitions, of the Award, 
to mean ..... the hours of duty prescribed in Administrative In
structions made'pursuant to the Public Service Act, 1978." 
Administrative Instruction 701, Hours of Duty, which applied 
at the material times, provided under the heading "PRE
SCRIBED HOURS OF DUTY" as follows-

"1. PRESCRIBED HOURS OF DUTY 
Prescribed hours of duty to be observed by offic

ers shall be seven hours « sic) thirty minutes per day 
to be worked between 7.00 am and 6.00 pm Mon
day to Friday as determined by the chief executive 
officer with a lunch interval of forty-five minutes to 
be taken between 12.00 noon and 2.00 pm. Subject 
to the lunch interval prescribed hours are to be 
worked as one continuous period. 

Chief executive officers wishing to vary the pre
scribed hours of duty to be observed shall be required 
to give one month's notice in writing to the depart
ment, branch, section or officers to be affected by 
the change." 

The extent to which the prescribed hours of duty could be 
varied was set out in Administrative Instruction 701 under the 
heading "2. OTHER WORKING ARRANGEMENTS" in the 
following terms-

"2. OTHER WORKING ARRANGEMENTS 
(a) The chief executive officer may vary the pre

scribed hours of duty observed in the depart
ment or any branch or section thereof so as to 
make provision for: 

(b) 

(i) the attendance of officers for duty on a 
Saturday, Sunday, Public Holiday or on 
a Public Service Holiday. 

(ii) the performance of shift work includ
ing work on Saturdays. Sunday, Public 
Holidays or on a Public Service Holi
day: and 

(iii) the nature of the duties of an officer or 
class of officers in fulfilling the respon
sibilities of their office. 
provided that where the hours of duty 
are so varied an officer shall not be re
quired to work more than five hours 
continuously without a break. 

Notwithstanding the above. where it is con
sidered necessary to provide a more economic 
operations (sic). the chief executive officer 
may authorise the operation of alternative 
working arrangements in the department. or 
anY branch of section thereof. 

The continuing operation of any alternative 
working arrangements, so approved, will de
pend on the chief executive officer being sat
isfied that the efficient functioning of the 
department is being enhanced by its operation. 

Such alternative working arrangements 
shall be either: 

(i) the operation of flexitime as specified 
in Schedule 1, or 

(ii) the operation of a nine day fortnight as 
specified in Schedule 2, or 

(iii) the operation of part-time employment 
as specified in Schedule 2, or 

(iv) such other arrangement as is approved 
by the Commissioner." 

(my emphasis) 
These instructions were made pursuant to Section 19 of the 

now repealed Public Service Act 1978. The status of admin
istrative instructions at the relevant time is specified within 
Section 19 of the Public Service Act which reads: 

"19. (I) To the extent that it is practicable to do so, the 
Commissioner may perform his or her func
tions by administrative instructions published, 
notwithstanding section 41 of the Interpreta-

tion Act 1984, in Public Service notices but 
not in the Gazette. 

(2) Administrative instructions are subsidiary leg
islation, but section 42 of the Interpretation 
Act 1984 does not apply to or in relation to 
them. 

(3) Administrative instructions shall come into op
eration on the day on which they are published 
under subsection (1) or on such later day as is 
specified in them." 

Sub section (2) of Section 5 also expressly declares that the 
Public Service Act (except in Section 60) includes the Regu
lations and Administration Instructions. 

Clause 21.-Shift Work Allowance, of the award, provides 
that the hours of duty for an officer to whom Clause 21.
Shift Work Allowance, applies shall be as follows. 

"(2) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 75 

hour fortnight, exclusi ve of meal intervals, on 
the basis of not more than ten (10) shifts per 
fortnight of not more than seven and one half 
hour's duration. Provided that where agree
ment is reached between the Chief Executive 
Officer and the Association the length and/or 
number of shifts worked per fortnight may be 
altered. 

Provided that when the agreed length of a 
shift is extended past seven and one half hours, 
overtime shall be payable only for time worked 
in excess of the rostered shift. 

Provided also that whenever an agreed al
teration to the number of hours per shift has 
occurred then the allowance per shift shall be 
varied on a pro rata basis to reflect any varia
tion to other than seven and one half (7 1/z) 
hours. 

(b) Meal breaks shall be for a period of at least 
thirty (30) minutes, but not greater than one 
hour for each meal. 

(c) Officers may be rostered to work on any of 
the seven days of the week provided that no 
officer shall be fostered for more than six (6) 
consecutive days. 

Provided that where agreement is reached 
between the Chief Executive Officer and the 
Association, shift workers may be exempted 
from this provision. 

(d) The roster period shall commence at the be
ginning of a pay period and continue for four
teen (14) consecutive days. Rosters shall be 
available to officers at least five (5) clear work
ing days prior to the commencement of the 
roster. 

(e) A roster may only be altered on account of a 
contingency which the Chief Executive Of
ficer could not have been reasonably expected 
to foresee. When a roster is altered, the of
ficer concerned shall be notified of the 
changed shift 24 hours before the changed shift 
commences. Provided that where such notice 
is not given, the officer shall be paid overtime 
in accordance with Clause 20.-Overtime for 
the duration of the changed shift. This provi
sion shall not apply to an officer who was ab
sent from duty on the officer's last rostered 
shift. 

(t) An officer shall not be rostered for duty until 
at least ten (10) hours have elapsed from the 
time the officer's previous rostered shift ended. 
Provided that where agreement is reached be
tween the Association and the Public Service 
Commission the ten (10) hour break may be 
reduced to accommodate special shift arrange
ments, except that under no circumstances 
shall such an agreement provide for a break 
of less than 8 hours. 
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(g) An officer shall not be retained permanently 
on one shift unless the officer so elects in writ
ing. 

(h) Officers shall be allowed to exchange shifts 
or days off with other officers provided the 
approval of the Chief Executive Officer has 
been obtained and provided further that any 
excess hours worked shall not involve the pay
ment of overtime. 

Subclause (1 )(f) of Clause 21 provides that "Work performed 
by an officer in excess of the ordinary hours of the officer's 
shift or on a fostered day off shall be paid for in accordance 
with the overtime provisions of Clause 20 of this award" (my 
emphasis). "Ordinary hours" are not defined in the Award. 
While subclauses (1)(f) and (2)(e) of Clause 21.-Shift Work 
Allowance both refer to Clause 20 of the Award in relation to 
overtime, this is an error and the references should in each 
case be to Clause 19. 

It is apparent from subclause (2)(a) of Clause 21 that an 
officer to whom Clause 21.-Shift Work Allowance, applies 
is required to work to total of 75 hours a fortnight with such 
work being carried out in no more than 10 shifts of seven and 
one half hours. Those hours are exclusive of a meal interval 
and apart from the specification under subclause (2)(b) of 
Clause 21 that each meal interval shall be for a period of at 
least 30 minutes but not greater than 1 hour, the clause does 
not specify when the meal interval is to be taken or that it 
must be taken. This can be contrasted with subclause (2)(a) 
of Clause 19 which makes it mandatory for a 30 minute meal 
break to be made during specified hours when overtime duty 
is being performed. It is to be noted, however, that while 
Administrative Instruction 701 2.(a) provides that prescribed 
hours of duty may be varied in specified circumstances, in
cluding to allow for shift work, an officer shall not be required 
to work more than five hours continuously without a break, 
unless an alternative arrangement is approved by the Public 
Service Commissioner (see Administrative Instruction 701 
2.(b)(iii». Nothing was put before His Worship at first in
stance or the Full Bench on appeal in relation to this matter 
and there is no evidence of any approval to alter the require
ment that an officer shall not work for longer than five hours 
without a meal break. 

Provision exists under the Award for agreement to be reached 
between the Chief Executive Officer and the Association to 
alter the number and duration of the shifts specified in 
subclause (2)(a) of Clause 21 and in circumstances where the 
shift is extended beyond 7Y2 hours provision is made for the 
manner in which overtime hours and additional shift payments 
are to be assessed. In particular it is provided that where the 
agreed length of a shift is extended beyond 7Y.z hours over
time shall only be payable for time worked in excess of the 
rostered shift. This makes it clear, in my view, that the "ordi
nary hours" of an officer's shift referred to in subclause (1 )(f) 
of Clause 21 relates to time worked "exclusive of meal inter
vals" (ie. in this case 7Y.z hours as there is no evidence of any 
agreement to vary the length or number of shifts specified in 
subclause (2)(a) of Clause 21). By virtue of subclause (1)(f) 
of Clause 21 therefore, any time worked by the Respondent in 
excess of 7Y.z hours on anyone shift is to be paid for in ac
cordance with the provisions of Clause 19.--Overtime Al
lowance. 

In applying the provisions of Clause 19.--Overtime Allow
ance to arremployee to whom Clause 21.-Shift Work Al
lowance applies, the "prescribed hours of duty" referred to in 
subclause (1)(a)(i) of Clause 19 can only relate to the "ordi
nary hours" of the officers shift as described above. In my 
view it is not necessary to consider whether the additional 
time worked fell "before or after" the prescribed hours of duty 
as referred to in subclause (1)(a)(i) of Clause 19 because of 
the wording of Clause 21.-Shift Work Allowance and the 
specific requirement of subclause (l)(f) of that Clause in par
ticular that work performed by an officer "in excess of the 
ordinary hours of the officers shift", without qualification, shall 
be paid for. 

As found by His Worship at fust instance there was an im
plied direction to the Respondent to work in his meal break. 
The Full Bench finds no error by His Worship in this regard. 
The Respondent was therefore required to work in excess of 

the 7Y.z "ordinary hours" of his shift and in my view was thus 
entitled to overtime for the additional time worked. While the 
fact that the requirement that the Respondent work during his 
meal break may of itself constitute a breach of the award, it is 
my view that this does not prevent the payment of overtime in 
the circumstances referred to, particularly in light of the word
ing of subclause (1)(f) of Clause 21 of the award. 

I would also dismiss the appeal. 
PARKS C: I have had the opportunity to read the reasons 

for decision prepared by the President. I agree therewith and 
have nothing to add. 

THE PRESIDENT: For those reasons, the appeal is dis
missed. 

Order accordingly 
Appearances:Mr R L Hooker (of Counsel), by leave, on 

behalf of the appellant. 
Mr R W Clohessy, as agent, on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Public Service Commissioner 
. (Appellant) 

and 

Arthur Alfred Dixon 
(Respondent) 

No. 41 of 1995. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
COMMISSIONER R N GEORGE. 

COMMISSIONER C B PARKS. 

17 May 1995. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 10th day of March 1995 and the 5th day of May 1995, 
and having heard Mr R L Hooker (of Counsel), by leave, on 
behalf of the appellant and Mr R W Clohessy, as agent, on 
behalf of the respondent, and the Full Bench having reserved 
its decision on the matter, and reasons for decision being de
livered on the 17th day of May 1995 wherein it was found 
that the appeal should be dismissed, it is this day, the 17th day 
of May 1995, ordered that appeal No 41 of 1995 be and is 
hereby dismissed. 

By the Full Bench, 
[L.S.] (Sgd.) PJ. SHARKEY, 

President. 
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FUll BENCH
Unions-Application for 

Alteration of Rules
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

(Applicant) 

No. 386 of 1995. 

BEFORE THE FULL BENCH. 
HIS HONOUR THE PRESIDENT P J SHARKEY 
SENIOR COMMISSIONER G G HALLIWELL 

COMMISSIONER P E SCOIT. 
30 May 1995. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 29th day of May 1995, and having heard Mr M D 
McPolin on behalf of the applicant and Mr D McIntyre on 
behalf of The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia-Western 
Australian Branch, whose notice of objection is filed herein, 
and the applicant having sought leave of the Full Bench to 
withdraw its application, and The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch having consented to 
the application herein being withdrawn, it is this day, the 30th 
day of May 1995, ordered and declared by consent that the 
Full Bench refrain from further hearing or determining the 
said application or any part thereof, leave being hereby granted 
to the applicant to withdraw application No 386 of 1995. 

By the Full Bench, 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers' Union ofWA (Inc) 

(Applicant) 

No. 406 of 1995. 

BEFORE THE FULL BENCH. 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER W S COLEMAN 

COMMISSIONER C B PARKS. 
31 May 1995. 

Order. 
This matter having come on for hearing before the Full Bench 
on the 31st day of May 1995, and having heard Mr A 
Drake-Brockman (of Counsel) by leave on behalf of the 
applicant and Mr E F Black, whose notice of objection is filed 
herein, and the applicant having sought leave of the Full Bench 
to withdraw the application, and Mr E F Black having sought 
to be heard in objection to the application, and the Full Bench 
having given reasons for decision, wherein the Full Bench 
refrained from further hearing or determining the said 
application or any part thereof, upon leave being granted to 
the applicant to withdraw its application, it is this day, the 
31st day of May 1995, ordered and declared that the Full Bench 
refrain from further hearing or determining the said application 
or any part thereof, leave being hereby granted to the applicant 
herein to withdraw application No 406 of 1995. 

By the Full Bench, 

[L.S] 
(Sgd.) P. J. SHARKEY, 

President. 

FUll BENCH
Unions-Application for Orders 

under Section 72A
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) 

(Applicant) 

No. 1296 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER R N GEORGE. 

5 April 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the 5th day of April 1995, and having heard 
Mr A L Drake-Brockman (of Counsel) by leave and with him 
Mr C Panizza on behalf of the applicant, Ms S Dale and with 
her Ms M Kaempf on behalf of the Honourable Minister for 
Health, the Commissioner for Health and the Board of 
Management of Hospitals as listed in the Schedule headed 
"Board Hospitals and Departmental Hospitals" filed herein 
on the 3rddayofMarch 1995, Mr PLHarris (of Counsel) by 
leave on behalf of The Civil Service Association of Western 
Australia (Incorporated) and Mr P L Jennings on behalf of the 
Australian Medical Association, and the applicant herein 
having sought leave to withdraw its application in the terms 
of a Minute of Proposed Orders filed herein, and The Civil 
Service Association of Western Australia (Incorporated) having 
consented to the order herein, and there being no objection by 
or on behalf of the other abovenamed organisations, persons 
or Boards to the making of such an order, it is this day, the 5th 
day of April 1995, ordered, by consent, that the Hospital 
Salaried Officers Association of Western Australia (Union of 
Workers) be and is hereby granted leave to withdraw 
application No 1296 of 1994. 

By the Full Bench, 
[L.S.] (Sgd.) P.J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) 

(Applicant) 

No. 1296 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER R N GEORGE. 
29 March 1995. 

Order. 

THIS matter having come on for hearing before the Full Bench 
on the 15th day of March 1995,andhavingheardMrCPanizza 
on behalf of the applicant, Ms S Dale and with her 
Ms M Kaempf on behalf of the Honourable Minister for 
Health, the Commissioner for Health and the Board of 
Management of Hospitals as listed in the Schedule headed 
''Board Hospitals and Departmental Hospitals" filed herein 
on the 3rd day of March 1995, Mr N Hodgson on behalf of 
the Metals and Engineering Workers' Union-Western 
Australia, Mr P L Harris (of Counsel) by leave on behalf of 
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The Civil Service Association of Western Australia 
(Incorporated) and Mr P L Jennings on behalf of the Australian 
Medical Association, and the Full Bench having determined 
that its reasons for decision will issue at a future date, it is this 
day, the 29th day of March 1995, ordered as follows:-

(1) THAT leave be and is hereby granted to the Metals 
and Engineering Workers' Union-Western Aus
tralia to withdraw the notice to be heard pursuant to 
s.72A(5) of the Industrial Relations Act 1979 (as 
amended) ("the Act") and filed herein on the 10th 
day of February 1995. 

(2) THAT the application by the Honourable Minister 
for Health, the Commissioner for Health and the 
Board of Management of Hospitals as listed in the 
Schedule headed "Board Hospitals and Departmen
tal Hospitals" filed herein on the 3rd day of March 
1995 for leave to intervene pursuant to s.27(1 )(k) of 
the Act be and is hereby dismissed. 

(3) THAT the application by the Hospital Salaried Of
ficers Association of Western Australia (Union of 
Workers) to amend the application herein and for 
listing of this application and any interlocutory or
ders or directions be and is hereby adjourned to 
9.00 am on Wednesday, the 5th day of April 1995. 

By the Full Bench, 
[L.S.] (Sgd.) P.J. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) 

(Applicant) 

No. 1296 of 1994. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER R N GEORGE. 

2 March 1995. 
Order. 

THIS matter having come on for hearing before the Full Bench 
on the I st day of March 1995, and having heard Mr C Panizza 
on behalf of the applicant, Ms S Dale and with her 
Ms M Kaempf on behalf of the Honourable Minister for 
Health, the Commissioner for Health and the Board of Man
agement of various unnamed Public Hospitals in Western 
Australia, Mr N Hodgson on behalf of the Metals and Engi
neering Workers' Union-Western Australia, Mr G R Hancy 
(of Counsel) by leave on behalf of The Civil Service Associa
tion of Western Australia (Incorporated), Mr P L Jennings on 
behalf of the Australian Medical Association, and there being 
no appearance by or on behalf of The Australian Liquor, Hos
pitality and Miscellaneous Workers Union, Miscellaneous 
Workers Division, WA Branch, and the Full Bench having 
determined that its reasons for decision will issue at a future 
date, it is this day, the 2nd day of March 1995, ordered, de
clared and directed as follows:-

(I) THAT the Full Bench is satisfied that the Commis
sioner for Health for the State of Western Australia, 
the Honourable Minister for Health, the Australian 
Medical Association and The Civil Service Asso
ciation of Western Australia (Incorporated) have 
sufficient interest to be heard pursuant to s.72A(5) 
of the Industrial Relations Act 1979 (as amended) 
("the Act"), save and except the Metals and Engi
neering Workers' Union-Western Australia which 
through Mr N Hodgson has reserved its position, and 
the Board of Management of various unnamed Pub
lic Hospitals in Western Australia represented by 
Ms S Dale may be declared to have sufficient inter-

est to be heard under s.72A(5) of the Act aforesaid 
provided the following conditions are fulfilled:

(a) That warrants authorising Ms Dale to repre
sent such persons or bodies are filed within 
48 hours of the I st day of March 1995. 

(b) That a schedule naming the persons or bodies 
whom Ms Dale represents and who seek to be 
heard under s.72A(5) of the Act aforesaid be 
filed herein and served upon the solicitors and 
agents of those persons or organisations rep
resented at the bar table within 72 hours of 
the 1st day of March 1995. 

(2) THAT the applicant serve a copy of this order upon 
the Secretary of The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, Miscellaneous 
Workers Division, WA Branch. 

(3) THAT the application herein be and is hereby ad
journed to 9.00 am on Wednesday, the 15th day of 
March 1995. 

(4) THAT any person or organisation wishing to argue 
the matter of a right to intervene herein file and serve 
upon all other persons and organisations or their 
solicitors or agents, written submissions 48 hours 
before 9.00 am on the said Wednesday, the 15th day 
of March 1995. 

(5) THAT the application by the Hospital Salaried Of
ficers Association of Western Australia (Union of 
Workers) to amend the application herein and for 
listing of this application on the 27th day of March 
1995 be and are hereby adjourned to 9.00 am on 
Wednesday, the 15th day of March 1995. 

By the Full Bench, 
[L.S.] (Sgd.) PJ. SHARKEY, 

President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Civil Service Association of Western Australia 
(Incorporated) 

(Applicant). 

No. 106 of 1995. 

BEFORE THE FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY. 
CHIEF COMMISSIONER W S COLEMAN. 

COMMISSIONER R N GEORGE. 

5 April 1995. 

Order. 
THIS matter having come on for hearing before the Full Bench 
on the 5th day of April 1995, and having heard Mr P Harris 
(of Counsel) by leave on behalf of the applicant, Ms S Dale 
and with her Ms M Kaempf on behalf of the Hon Minister for 
Health, Commissioner of Health and the Boards of 
Management of Public Hospitals and Health Services as listed 
in Schedule "A" arid headed "Board Hospitals and 
Departmental Hospitals", attached to an application to be 
heard, and filed herein on the 24th day of March 1995, 
Mr P Jennings on behalf of the Australian Medical Association 
of Western Australia, Mr P Robertson on behalf of those 
organisations listed in the document headed "List of 
Organisations which CCI Represents", attached to an 
application to be heard, and med herein on the 24th day of 
March 1995, and Mr A Drake-Brockman (of Counsel) by leave 
and with him Mr C Panizza on behalf of The Hospital Salaried 
Officers Association of Western Australia (Union of Workers), 
and the applicant herein having sought leave to withdraw its 
application in the terms of a Minute of Proposed Orders filed 
herein, and The Hospital Salaried Officers Association of 
Western Australia (Union of Workers) having consented to 
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the orders herein, and there being no objection by or on behalf 
of the other abovenamed organisations, persons or Boards to 
the making of such orders, it is this day, the 5th day of April 
1995, ordered as follows:-

(1) THAT leave be and is hereby granted to the appli
cant herein to withdraw application No 106 of 1995. 

(2) THAT insofar as it is necessary to do so, the Min
utes of the Proposed Order in application No 106 of 
1995 made on the 28th day of March 1995 be and 
are hereby revoked and the Minutes of the Proposed 
Order be and are hereby withdrawn. 

By the Full Bench, 
[L.S.) (Sgd.) PJ. SHARKEY, 

President. 

PRESIDENT
Matters dealt with

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Southbrook Enterprises Pty Ltd 

(Applicant) 

and 

Australian Municipal Administrative Clerical and Services 
Union of Employees WA Clerical and Administrative 

Branch 
(Respondent) 

No. 471 of1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJSHARKEY 

11 May 1995. 

Order. 
This matter having come on for hearing before me on the 
11 th day of May 1995, and having heard Mr G D McKenzie 
on behalf of the applicant and Mr R J Dhue on behalf of the 
respondent, and the parties herein having consented to waive 
their rights to speak to the Minutes of Proposed Order pursuant 
to s.35( 4) of the Industrial Relations Act 1979 (as amended) 
("the Act), it is this day, the 11 th day of May 1995, ordered 
and declared, by consent, as follows-

(1) THAT I am satisfied that the applicant herein has 
sufficient interest as required by s.49( 11) of the Act 
to enable it to make this application. 

(2) THAT the operation of the decision of the Commis
sion in application No CR 336 of 1994 made on the 
7th day of April 1995 be and is hereby stayed wholly 
pending the hearing and determination of appeal No 
470 of 1995 or until further order. 

(Sgd.) P. J. SHARKEY, 
[L.S] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers' Union ofWA (Inc) 
(Applicant) 

and 
The Honourable Minister for Education 

(Respondent) 
No. 589 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

31 May 1995. 
Reasons for Decision. 

THE PRESIDENT: This was an application by the 
abovenamed applicant, the State School Teachers' Union of 
WA (Inc) (hereinafter referred to as "the SSTU"), to the Presi
dent, under s.49( 11) of the Industrial Relations Act 1979 (as 
amended) (hereinafter referred to as "the Act"), wherein it 
sought the stay of an order made by the Senior Commissioner 
on 26 May 1995 in application No C 149 of 1995. (Although 
the application is expressed to be directed to the Full Bench, 
both parties implicitly accepted that the application was, in 
fact, being made to the Commission constituted by the Presi
dent. The application, of course, could only be made to the 
President under s.49(11». 

Because of the submissions that were made to me, it is nec
essary to set out hereunder the whole of the order, including 
its recitals:-

"WHEREAS pursuant to Section 44 of the Act an in
dustrial dispute was referred to the Commission; and 

WHEREAS on the 24th and 26th days of May, 1995 
conferences were held by the Commission pursuant to 
Section 44 of the Act; and . 

WHEREAS the Commission heard the parties in full 
as to the industrial matters in dispute between them; and 

WHEREAS it was demonstrated that industrial action 
in the form of bans upon the performance of duties out
side classroom hours, such duties being directly associ
ated with the list of activities set out hereunder, which 
were, prior to the imposition of the bans, performed by 
teachers members of or eligible to be members of the 
respondent union: School Camps and Excursions; School 
Sports Activities-Carnivals, In-Term Swimming Les
sons, Training, Country Week; Out-of-School Meetings
Parent Nights, School Decision Making Groups, P & C 
Meetings, Extended Staff Meetings, Finance Committee, 
Student Committee Meeting, Student Council Activities; 
School Socials/Balls/Dances; School Graduations; 
Syllabus-Linked Field Trips; Syllabus-Linked Commit
tees; Cultural Activities-Music Practice (before/after 
school), LOTE classes (after school), Drama/Dance prac
tice (after school), Book Club, Theatre Sports, Writing 
Workshops, Performing Arts Festival, Education Week, 
Business Ed Week, Rock Eisteddfod, Recycling Program, 
Arts Festival; ConcertslMusicalslDrama; Professional 
Development, "Pathways Now" Conference, Stepping 
Out, Oral Language Experience Day; School Fund Rais
ing; Bus Supervision; Detention; TeacherlParent Contact; 
Work Experience Co-ordination, Planning for Work Ex
perience; Special Interest Clubs, Tutoring; Academic 
Competitions, Debating Competition, Maths Week, Share 
Market Game, Solar Challenge Competition, Coca Cola 
Competition, Panasonic Video Competition; Driver Train
ing; School Decision Making Groups; Counselling Stu
dents; Room Maintenance; Stock Duties; Work on Interim 
reports; Parent Barbeque; Curriculum Development for 
Post-Compulsory courses; Computer Repairs and Main
tenance; Library closed before school; Assemblies; School 
Magazine; Examiners Meetings; and 

WHEREAS, it is now accepted by the Commission that 
the non performance of the duties, associated with the 
above setout activities, has a deleterious effect upon the 
education and development of school children who ordi
narily take part in some of the above described activities; 
and 
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WHEREAS in the opinion of the Commission it is not 
in the public interest generally nor in the interests of the 
school children and their parents directly affected by the 
work bans presently in operation that those bans should 
continue; and 

WHEREAS the respondent union has advised the ap
plicant that the following motions have been passed by 
its Emergency Committee: ''That if the Government does 
not adequately address the SSTU Quality of Education 
Campaign demand for appropriate funding in the State 
Budget, there will be rolling stopwork meetings, 
district-by-district, with teachers (School and TAFE) in 
each district stopping work for two hours a month and 
that this will be ongoing month-by-month, or as deter
mined by Executive, up to the next State election if nec
essary. That the Secondary Education Authority (SEA) 
be advised that if the Government does not adequately 
address the SSTU log of claims in the State Budget, it is 
likely that teachers will decide not to co-operate with the 
SEA and that the SEA needs to prepare appropriate, con
tingency plans; and 

WHEREAS the respondent union has advised the ap
plicant that its so called "Directive One" to its members 
which bans the performance of duties as above described, 
is to remain in force; and 

WHEREAS in the opinion of the Commission it is now 
necessary to prevent the further deterioration of indus
trial relations between the parties; 

The Commission hereby orders: 
(a) That the SSTU through its executive no later 

than Tuesday 30th May, 1995 cancel the di
rective to its members to ban the performance 
of duties associated with the above listed 
school activities. 

(b) THAT the SSTU shall cancel its proposed 
stoppage of work by its members on 31 st May, 
1995. 

(c) THE applicant and respondent shall com
mence negotiations on all aspects of their re
spective claims for an enterprise bargaining 
agreement, such negotiations to commence not 
later than Friday, 2nd June, 1995 and to con
tinue as necessary until either full agreement 
is reached between the parties or any matters 
that remain in dispute at the conclusion of the 
negotiations are arbitrated by the Commission. 

(d) THE applicant shall upon commencement of 
the negotiations described in paragraph (c) 
above, and in accordance with the schedule 
of matters which the parties have informed the 
Commission they have agreed upon and which 
have resulted in a significant increase in the 
level of duties and responsibilities of teach
ers, increase salaries for all teachers in its em
ployment by two and one half percent (2Y2%) 
on an interim basis and such interim increase 
shall be absorbed into the salary rates finally 
agreed upon or arbitrated by the Commission. 

(e) EITHER party may apply to the Commission 
on the giving of twenty four (24) hours notice 
to the other to vary or set aside the terms of 
this Order. 

(f) THE Commission may of its own motion af
ter giving twenty four (24) hours notice to the 
parties and having heard them vary or cancel 
the terms of this Order. 

(g) TIllS Order shall commence to operate ac
cording to its terms on and from the 26th day 
of May, 1995 and shall subject to the provi
sions, of this Order remain in operation until 
conciliation or arbitration has fmally resolved 
all industrial matters presently in dispute be
tween the parties." 

(It is important to note that the appeal is only made against 
orders (a) and (b) of the orders of the Senior Commissioner. 
The other orders are not appealed against). 

That order resulted from proceedings following an applica
tion by the respondent, The Honourable Minister for Educa
tion, under s.44 of the Act, the particulars of which were as 
follows:-

"1. The Union executive directed its members to insti
tute work bans in support of a salary claim in Janu
ary this year. Evidence previously presented to the 
Commission demonstrates that these work bans are 
having a significant effect on schooling and students 

2. Notwithstanding the institution of these bans, the De
partment and the Union have been involved in en
terprise bargaining discussions for some time. These 
discussions have at various times been the subject 
of conciliation proceedings before the WAIRC. 

3. The Union advised the Department by letter dated 
22 May 1995 that it wanted the Hon Minister for 
Education to give a guarantee that the Government 
would adequately address the Union's salary claim 
in the upcoming budget. A copy of the letter is at
tached. 

4. In the absence of such a guarantee the Union indi
cated that it would arrange for a statewide stopwork 
meeting to occur on Wednesday 31 May 1995 so 
that Union officials could inform teachers and the 
public "of the failure of the Government to provide 
a guarantee to resolve the current crisis in education 
funding" 

5. The Department views with extreme concern this lat
est development, coming at a time when the Com
mission had earlier recommended to the Union that 
it seriously consider significantly lifting the work 
bans so that enterprise bargaining negotiations proper 
could commence. 

6. Accordingly and in particular in view of point 1 
above the Department requests the Commission to 
issue Orders in terms of the attached schedule di
recting the Union executive to lift its Directive with 
respect to the work bans and to do all within its power 
to ensure that the planned stopwork meeting sched
uled for Wednesday 31 May 1995 not proceed." 

The orders which were sought were as follows:-

"1. That until further Order the SSTUWA, through its 
executive, no later than 27 May 1995 withdraw the 
direction to its members to continue industrial ac
tion and to direct its members to cease industrial 
action and not to take further industrial action, but 
without limiting the generality of the foregoing, forth
with take all such steps as may be necessary to can
cel its endorsement of the planned industrial action 
to commence on Wednesday, 31 May 1995. 

2. The SSTUWA and its officials, employees and mem
bers are to cease any industrial action no later than 
30 May 1995 and are not to engage in any further 
industrial action in respect of the claims. 

3. The parties are to fully and thoroughly confer here
after with a view to reaching a settlement of the dis
pute consistent with the State Wage Fixing Principles, 
and are to report back to the Commission at the end 
of each fortnight until a settlement is reached. 

4. Liberty is reserved to either party to apply on the 
giving of 24 hours notice to make application to vary 
or 'Set aside the terms of this Order." 

The grounds of appeal herein are as follows:-
"1. The learned Senior Commissioner acted in excess 

of jurisdiction in making orders relating to the per
formance of duties by school teachers outside class
room hours, such duties not forming part of the 
contract of employment of school teachers and not 
being an "industrial mater" within the meaning of 
Section 7 of the Industrial Relations Act, 1979 (W A). 

2. The learned Senior Commissioner acted in excess 
of jurisdiction, erred in law, and denied the appel
lant procedural fairness in making orders without 
receiving evidence and submissions thereon relat
ing to those orders. 
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3. The learned Senior Commissioner erred in law in 
exercising his discretion under the Industrial Rela
tions Act, 1979 (WA) to make orders in relation to 
and concerning the employment of State school 
teachers when such orders should not have been 
made given that: 

(a) there was no evidence or no sufficient evidence 
to establish that school teachers have any du
ties associated with the list of activities listed 
by the learned Senior Commissioner; 

(b) there was no evidence or no sufficient evidence 
as to harmful or deleterious effects of the non 
performance of voluntary work, described by 
the learned Senior Commissioner as to duties 
associated with the activities listed by the 
learned Senior Commissioner. 

4. The learned Senior Commissioner erred in law in 
exercising his discretion under the Industrial Rela
tions Act, 1979 (WA) to make orders in relation to 
and concerning the employment of State school 
teachers when such orders should not have been 
made given that they: 

(a) concern matters currently before, and will ad
versely impact upon proceedings currently 
under way in, the Australian Industrial Rela
tions Commission; 

(b) will conflict with the rights of members of the 
State School Teachers' Union ofWA (lnc) who 
are members of the Australian Education Un
ion to undertake protected industrial action in 
pursuance of negotiating an agreement with 
the Honourable Minister for Education of 
Western Australia concerning terms and con
ditions of employment of State school teach
ers under Part VIB of the Industrial Relations 
Act, 1988 (Cth). 

5. In making orders (a) and (b) the learned SeniorCom
missioner acted in excess of jurisdiction and erred 
in law by making final orders which were not avail
able to him under Section 44(6) of the Act. In par
ticular contrary to Section 44(6)(6b)(i) of the Act, 
the orders were made in final form and not on an 
interim basis until conciliation or arbitration had re
solved the matter. 

The Appellant seeks orders that the Appeal be upheld 
and that orders (a) and (b) made by the learned Senior 
Commissioner be quashed. 

To the extent that orders (a) and (b) are not final orders 
the Appellant says the matter is of such importance that, 
in the public interest, an Appeal should lie on the follow
ing grounds:-

(a) The Appeal raises questions as to the circum
stances in which the Commission may make 
an order requiring cessation of industrial ac
tion which is of profound significance to the 
work of the Commission and of such impor
tance that in the public interest an Appeal 
should lie. 

(b) The Appeal raises questions as to whether so 
called bans on voluntary work amounts to "in
dustrial action" or where such voluntary work 
does not form part of the Contract of Employ
ment whether it is an industrial matter and 
whether even if an industrial matter it should 
as a matter of discretion be the subject of or
ders of the Commission." 

On 24 May 1995, the Senior Commissioner conducted a 
conferen~ of ~e parties ~der s.44 of the Act, and on 26 May 
1995, havmg ISSUed a rmnute of proposed order, following 
the conference, further submissions were made which are re
corded in the transcript of 26 May 1995. 

It was common ground between the parties that there had 
~n tor some time and v:-ere continuing work bans in opera
tion, Imposed by the apphcant The order of the Senior Com
missioner so recites. Further, as the order says, and it was 
~ommon ground, the SSTU proposed a stoppage of work for 
Its members on 31 May 1995. . 

As I informed Counsel in open court, because of the ur
gency of the matter, I had "glanced at" the original file in this 
matter, but I had and have not read notes of the conference 
taken by or on behalf of the Senior Commissioner. These 
gave the appearance of being personal notes. I observed that 
what occurs at conferences is often regarded by the Commis
sion and by the parties as confidential. There is no require
ment for a full record to be taken or kept (see RRIA v. AMWSU 
and Others 69 WAlG 990 at 998 (IAC). I invited Counsel to 
inspect the file should they wish to do so. In any event, 
Mr Malone's affidavit was evidence of what occurred. 

The case for the applicant was based, inter alia, on the as
sertion that there was a serious issue to be tried and that was 
because: the applicant had been denied procedural fairness, 
there was a lack of any evidential basis for the orders made, 
there was a refusal to allow the Australian Education Union 
to intervene, there was a lack of jurisdiction of the Commis
sion to make the orders made, and that the decision of the 
learned Senior Commissioner to proceed to make orders, de
spite the fact that such orders would interfere with the appli
cations relating to the terms and conditions of employment of 
state school teachers, were currently before the Australian 
Industrial Relations Commission. 

The submissions relating to a denial of procedural fairness 
and lack of jurisdiction and evidence were pressed strongly, 
but, as I understood the submissions, little or no emphasis 
was placed upon the other elements to which I have referred. 

For the respondent, it was strongly argued that there was no 
e:ror as alleged by the applicant. Accordingly, so the submis
sion went, there was no serious issue to be tried. 

It was submitted for the applicant that the balance of con
venience favoured the applicant because the orders made by 
the Senior Commissioner would have the effect of obstruct
ing and frustrating the lawful campaign of the SSTU to im
prove the terms and conditions of employment oUts members, 
and that the orders would have the effect of placing the mem
bers of the applicant organisation in an industrially impossi
ble and confusing position because they were also members 
of a federal union, the Australian Education Union. 

In addition, it was part of the applicant's case that the orders 
made by the learned Senior Commissioner would "adversely 
impact on" proceedings concerning the terms and conditions 
of employment of school teachers in Western Australia cur
rently under way in the Australian Industrial Relations Com
mission. 

Further, it was part of the applicant's case that the orders of 
the Senior Commissioner would conflict with the rights of the 
Australian Education Union members under Part VIB of the 
Industrial Relations Act 1988 (Cth) causing uncertainties for 
the respondent. 

Further, it was submitted, because of the fact that there was 
to be a stop-work meeting of members of the union on 31 May 
1995, that the failure to grant a stay would make the appeal 
against the decision nugatory. 

For the respondent, it was submitted that if a stay were 
granted it would make success in the appeal nugatory, and 
that the balance of convenience therefore favoured the respond
ent. 

The principles for deciding applications for a stay are set 
out in Gawooleng Dawang Inc v. Lupton and Others 72 W AlG 
1310. In that decision I said (see page 1311):-

"The principles in relation to applications for a stay are 
well known. There is an overriding principle that a per
son should not be deprived readily of the fruits of his/her 
judgment.· That must be looked at in the context of 
s.26(1)(a), (c) and (d) of the Act which apply. 

Particular principles governing the exercise of discre
tion in that context are as follows:-

(1) That there is a serious issue to be tried. 
(2) The applicant must establish the facts from 

which it can be concluded that the balance of 
convenience favours the applicant" 

I apply those principles to this Spplication, the other au
thorities cited to me not being directly apposite. 

However, I do observe that in relation to s.44(6)(ba) orders 
there would generally, as a matter of merit, having regard to 
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the nature of s.44 conferences (see RRIA v. AMWSU and 
Others (op cit) at pages 998-999 (IAC», have to be excep
tional circumstances in which an order for a stay of such or
ders might be made. 

It is to be borne in mind that it is not for the President to 
decide the grounds of appeal. I am merely to decide whether 
there is a serious issue to be tried and whether the balance of 
convenience favours the applicant. In the end, I am required 
to decide whether pursuant to s.26 of the Act the equity, good 
conscience and substantial merits of the case fall on the side 
of the applicant. 

I was satisfied that there was a serious issue to be tried in 
that the applicant may have been denied procedural fairness. 
That is because the applicant was not heard, when, on the 
evidence uncontroverted before me, of Mr Malone, there was 
a promise by the Senior Commissioner that the parties would 
be heard before any orders were made. I find that that was so. 
On the other hand, of course, the Commission was entitled to 
make orders under s.44 of the Act if it were satisfied that any 
of the matters prescribed by s.44(6)(ba) existed. The Senior 
Commissioner expressed himself as so satisfied by making 
orders to prevent the further deterioration of industrial rela
tions. 

As to jurisdiction, it is not so clear to me that there was a 
lack of jurisdiction in the Commission, as Mr Le Miere QC 
submitted there was. (Ms Smith's (of Counsel) submissions 
in that regard were persuasive). However, the Commission's 
failure to decide whether there was jurisdiction or not might 
raise a serious issue. 

I am, however, satisfied that there was a serious issue to be 
tried on those grounds. I do not propose, nor is it necessary 
for me to decide whether there was on any other ground. It is 
also appropriate not to consider the arguments in detail, inso
far as they relate to the law, since this is a matter for the Full 
Bench. 

Further, my observations in this respect cannot have any 
influence on what is submitted or what might be decided by 
the Full Bench upon appeal, and my comments are restricted 
to the context of matters put before me in this application and 
relate only to the necessity to decide this application. 

I now turn to the question of where the balance of conven
ience lies. 

There is much to be said for the respondent's submission 
that an order staying the orders of the Senior Commissioner 
would render any success on appeal nugatory. If that is so, as 
I hold it to be, then the nugatory effect such an order would 
have on the applicant's appeal is cancelled out. As a result, 
the balance of convenience, on that basis, would not have been 
established to have favoured the applicant. However, it can
not be said that by declining to make an order the appeal would 
be rendered nugatory, because the work bans which were for
bidden by the order were continuing and were not an event or 
events confined to one day, namely 31 May 1995, as the 
stop-working meeting was. In any event, it should be said 
that only orders (a) and (b) of the orders of the Senior Com
missioner are appealed against, and the respondent has the 
benefit of the other orders or the detriment occasioned by the 
other orders, as has the applicant. 

Further, it would be unusual for the balance of convenience 
to favour a party who is bound by s.44 orders, particularly 
when those orders are made in furtherance of the objects ex
pressed in s.6(b) and (c) of the Act. It seems to me that an 
order which includes orders requiring the cessation of indus
trial action as defined and an order that negotiations occur are 
quite usual and sensible orders to be made arising out of a 
conference conducted under s.44 of the Act. That was the 
case here, and, as a result, I am not satisfied that the balance 
of convenience has been established as lying with the appli
cant. There was nothing or insufficient said or adduced to 
satisfy me that any other ground for asserting that the balance 
of convenience lay with the applicant was established. In par
ticular, those grounds relating to federal matters and the fed
eral "union" were not established as being relevant at all. 
Indeed, it is difficult to see that they could have been, since 
they are confined entirely to the federal sphere. Of course, 
the orders made by the Senior Commissioner could not nec
essarily be an end in themselves, and if the negotiations were 

not completed satisfactorily within a reasonable time, it would 
seem to me that the duty of the Commission under s.44(9) is 
clear. 

The existence of a provision that either party to the pro
ceedings at first instance can apply to do so also means that 
the order made can be varied or set aside or that a further 
conference can be convened. The matter can also proceed to 
arbitration on the application of one or both of the parties or 
on the motion of the Commission. It also means that if there 
is recalcitrance on the part of one or both of the parties that 
the Commission and/or the parties have the power to advance 
the matter in any of those ways. 

For those reasons, I am not satisfied that the balance of con
venience has been established to lie with the applicant. 

I am satisfied, having regard to s.26(1)(a), (c) and (d) of the 
Act, which includes the interests of the parties (and ifneces
sary the public interest), and having considered all of the sub
missions and all of the material to which Counsel took me, 
that the application should be dismissed. 

Appearances: Mr R LeMiere QC by leave and with him 
Mr M Bennett (of Counsel) by leave on behalf of the appli
cant. 

Ms J H Smith (of Counsel) by leave and with her Mr T 
Adams on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers' Union ofWA (Inc) 
(Applicant) 

and 
The Honourable Minister for Education 

(Respondent) 
No. 589 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
PJ. SHARKEY. 

30 May 1995. 
Order. 

This matter having come on for hearing before me on the 
30th day of May 1995, and having heard Mr R LeMiere QC 
by leave and with him Mr M Bennett (of Counsel) by leave on 
behalf of the applicant and Ms J H Smith (of Counsel) by 
leave and with her Mr T Adams on behalf of the respondent, 
and the applicant herein having made an application to abridge 
time, and the respondent having no objection to the abridge
ment of time, and having determined that for the just and ex
peditious hearing and determination of the application for a 
stay herein that an abridgement of time be granted, and that I 
dispense with the operation of any regulation to prevent that 
from happening, it is this day, the 30th day of May 1995 or
dered that the application for an abridgement of time be and is 
hereby granted. 

[L.S] 
(Sgd.) P.l. SHARKEY, 

President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers' Union ofWA (lnc) 
(Applicant) 

and 
The Honourable Minister for Education 

(Respondent) 
No. 589 of 1995. 

BEFORE HIS HONOUR THE PRESIDENT 
P.1. SHARKEY. 

30 May 1995. 
Order. 

This matter having come on for hearing before me on the 
30th day of May 1995, and having heard Mr R LeMiere QC 
by leave and with him Mr M Bennett (of Counsel) by leave on 
behalf of the applicant and Ms J H Smith (of Counsel) by 
leave and with her Mr T Adams on behalf of the respondent, 
and whereas I am and was satisfied that the applicant has suf
ficient interest as required by s.49( 11) of the Industrial Rela
tions Act 1979 (as amended) ("the Act") and was therefore 
entitled to make this application and that appeal No. 587 of 
1995 has been instituted within the meaning of s.49(11) of the 
Act, and having determined that my reasons for decision will 
issue at a future date, it is this day, the 30th day of May 1995 
ordered and declared that application No. 589 of 1995 be and 
is hereby dismissed. 

[L.S] 
(Sgd.) P.1. SHARKEY, 

President. 

PRESIDENT
Unions-Matters dealt with 

under Section 66-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Waiter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 

12 January 1995. 
Reasons for Decision. 

THE PRESIDENT: This matter came on before me for fur
ther directions on 11 January 1995 at the request of the appli
cant. The applicant submitted that no discovery of a number 
of relevant documents, on the part of the respondent, had taken 
place. . 

The respondent submitted that no discovery by letter had 
been provided by the applicant as ordered. The applicant con
ceded that he had misunderstood the terms of the order and 
had not provided discovery by letter as ordered. There was 
discovery by letter from the respondent of some documents. 

The applicant also submitted that he had not received the 
particulars of the answer filed herein which he had requested. 
The respondent, having filed an answer to the request for par
ticulars of its answer, submitted that the particulars sought 
were not relevant to the application. 

In exhibit 1, a letter dated 15 December 1994, and forwarded 
to the respondent, Mr Palmer outlined the documents of which 
he required discovery. That letter was not answered and dis
covery was not given of those documents. 

Exhibit 2 sets out a list of the respondent's discoverable 
documents. 

Again, it was submitted, as I understood the submission, 
that the seeking by the applicant of discovery of copies of 
minutes and other documents not required to be provided by 
the rules of the respondent, the Australian Electrical, Elec
tronics, Foundry and Engineering Union (hereinafter referred 
to as "the AEEFEU"), was not relevant to the application, or, 
alternatively, the applicant was seeking to achieve by discov
ery what the application was directed to. 

Discovery is intended to serve the public interest by giving 
each party the opportunity to be apprised of the case to be met 
at trial. Discovery is confined to what is in issue in the plead
ings, or, in this jurisdiction, the documents which define is
sues, such as an application, an answer, and any particulars of 
either (see Mulley v. Manifold (1959) 103 CLR 341). A docu
ment is relevant in the sense referred to above if it may, not 
must, either advance a party's own case, or, alternatively, would 
lead to a course of inquiry which would do so (see Cairns 
"Australian Civil Procedure" (3rd Edition) 320). 

If any party does not comply with an order to give inspec
tion or deliver an affidavit or list of documents, the claim or 
answer may be dismissed, not heard further, or struck out (see 
s.27(1)(a) and (v) of the Industrial Relations Act 1979 (as 
amended». 

By the application proper the applicant seeks the supply to 
the applicant of various minutes and orders of the respondent, 
including those of the AEEFEU Administrative Committee, 
as well as of all meetings referred to in the AEEFEU rules. 
The meetings seem to be those held in the period from 2 Janu
ary 1994 on. 

By his application, the applicant also seeks orders for pro
duction of letters, documents, records of telephone calls, etc. 
There are orders sought also which go to the re-drafting of 
some rules of the AEEFEU. 

By exhibit 1, the applicant requested discovery of all docu
ments related to this application, but specified them to include, 
as I understand it, letters and documents relating to refusals to 
provide the material or information referred to in the applica
tion. A number of letters is specified in paragraph 3 of the 
request for discovery by date and by reference to the addressee 
at least. 

The crux of this application is it alleges that the records 
which the organisation, the AEEFEU, and its officers were 
required implicitly or explicitly by the rules to maintain and/ 
or to provide upon request and/or to make available for in
spection to a member were not maintained and/or provided 
and/or made available for inspecti,on. Further, there is some 
reference to the falsification of those records. 

All documents, letters, or records of telephone calls referred 
to in paragraphs 1.1, 1.2, 1.3, 1.4, 2.1, 2.2, and 2.3 of ex
hibit 1 are relevant to the determination of whether there was 
a breach of the rules as alleged. In particular, the discovery of 
minutes of meetings or other records of meetings relating to 
decisions to supply material sought by Mr Palmer or to refuse 
to supply it are relevant. 

Plainly, the existence of these documents or their 
non-existence is relevant to the duty to make, keep, or main
tain records. The relevance, of course, is that the main issue 
is whether the documents and records were kept or maintained 
and/or whether inspection was permitted of the same or cop
ies of the same were provided in accordance with the rules. In 
saying that, of course, I note that the answer asserts that there 
is no duty under the rules to keep or maintain or make avail
able for inspection or provide certain documents or records. 

However, for those reasons, discovery of what records or 
documents were or were not maintained and how they were 
maintained if they were maintained, and what inspection or 
publication was permitted to be made by or to Mr Palmer is 
relevant. 

I. will order discovery and inspection of all such documents 
within five days of the date hereof. 
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Because of the disputation over these matters, and because 
of the imminence of the hearing dare, namely 25 January 1995, 
I will order that discovery be given on affidavit by both par
ties. The applicant should give discovery on oath within five 
days of the date hereof. I make it clear that each party there
fore should file an affidavit of discovery and serve a copy of 
the same on the other party within five days of today's date. 

No discovery of documents as ordered has occurred for in
adequate reason. 

Inspection of all documents discovered will take place within 
six days of today's date, and upon inspection of documents 
copies may be taken by the inspecting party. Facilities are to 
be made available for such copies to be taken by the party 
providing the documents for inspection. 

In my opinion, if these orders are not complied with, given 
the time which has elapsed since the original orders were made, 
then the application or answer as the case may be should be 
struck out. 

As to the question of particulars of the answer, I make these 
observations. Although containing some matters of argument, 
paragraph 1 of the request for particulars filed herein on be
half of the applicant clearly goes to the assertion in the answer 
that the respondent had a belief that the applicant had not 
sought the provision of the decisions of State Conference of 
the respondent. Paragraph 2 of the request is in similar case, 
as is paragraph 3. Paragraphs 4 and 5 do not seek particulars 
which relate to paragraphs 2 and 3 of the answer or any para
graph of the answer. I will not therefore order that those par
ticulars be provided. Paragraphs 6, 7, 8,9, 10, 11 and 12 of 
the request for particulars plainly require particulars of the 
assertions made in the answer which are made in bold terms 
without reference to facts, matters, or things. 

Without the particulars sought the applicant does not have 
reasonable notice of the respondent's case. 

The only exception to that observation is the applicant's re
quest that particulars of how the respondent will deal with 
requests for materials and information will in future be dealt 
with should be given (see paragraph 12 of the request for par
ticulars). That is plainly not a matter relevant to the answer or 
to the issues in this matter. 

The particulars sought should be provided within five days 
of today's date because of the imminence of proceedings. 

The applicant has provided further and better particulars by 
filing and serving same and no order was sought in relation to 
those. 

A minute of proposed order will issue to reflect the above. 
Because of the time which has elapsed and the imminence of 
the hearing of this matter, I will assume that unless my Asso
ciare is notified that the parties wish to speak to the minutes of 
proposed order within 24 hours of the time and date of issue 
of this minute, then the s.35 requirements as to speaking to 
the minutes are waived. 

I would observe that the remarks I make about the "plead
ings" in this matter are made without the benefit of opening 
statements or explanation by the parties of their cases and for 
the purposes of disposing of this application for directions 
and interlocutory orders only. They cannot be regarded as 
final or binding observations or findings. 

Order accordingly 
Appearances: Mr W L Palmer on his own behalf as appli

cant. 
Mr M Curwood (of Counsel) by leave on behalf of the re

spondent, instructed by Arns and Associates. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Waiter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 11 99 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 

2 May 1995. 
Reasons for Decision. 

THE PRESIDENT: This was an application by Waiter Law
rence Palmer, who was, at all materialtimes, a member of the 
respondent organisation, the Australian Electrical, Electron
ics, Foundry and Engineering Union (hereinafter referred to 
as "the AEEFEU"), itself an organisation as that is defined in 
s.7 of the Industrial Relations Act 1979 (as amended) (herein- . 
after referred to as "the Act"). I am therefore satisfied on 
those grounds that I have jurisdiction. 

There is also a Federal organisation named the Communi
cations Electrical Plumbing Union (hereinafter referred to as 
"the CEPU"). 

There is another matter which arose after I had reserved my 
decision upon this application which now requires some com
ments. It is the duty to record evidence in the Commission 
(see Cook v. Blackburn [1989] VR 35 (FC». In this Commis
sion, the recording of evidence is done by the usual recording 
and transcription service which this Commission enjoys, and 
which is enjoyed by a number of Courts and Tribunals in this 
State. Unfortunately, as I was informed by my Associate, who 
made inquiries some time after I had reserved my decision, 
the inquiries revealed that the tapes which recorded the pro
ceedings of 28 February 1995 had been misplaced at some 
time after I had reserved my decision and not recovered. Ac
cordingly, the usual transcript of the proceedings could not be 
provided to me or to the parties. What was lost was the evi
dence of Mr WilIiam Ernest Game, a portion of the evidence 
of Mr Palmer, the applicant, and a portion of the evidence of 
Mr John Rivo Gandini, a witness who was called by 
MrPalmer. 

The matter was heard on 30 November 1994 (directions 
hearing) and also on 11 January 1995 (further directions hear
ing), and on 25 January 1995,27 February 1995,28 Febru
ary 1995, and 9 March 1995. The record of proceedings of 
28 February 1995 was what was lost. I reconvened these pro
ceedings on 30 March 1995 when I learnt of the unavailabil
ity of the record of proceedings of 28 February 1995 and 
advised Mr Palmer and Mr Ams (of Counsel), who appeared 
for the respondent organisation. The parties went away to 
consider the matter, and I then reconvened the Commission to 
hear further from them on 27 April 1995. 

Three courses of action were canvassed. Firstly, it was sub
mitted that proceedings should be re-opened and the witnesses 
whose evidence had not been recorded should be recalled. As 
I understand it, thatwas a course supported by Mr Palmer but 
not by Mr Ams. Secondly, it was submitted that there should 
be a reconstruction of evidence from notes taken at the time, 
which included my own notes. Thirdly, itwas submitted that 
I should proceed to determine the matter from my recollec
tion of the evidence, a course which Mr Arns submitted was 
taken by Masters of the Supreme Court when there was no 
transcript of proceedings, and, in particular, no record of sub
missions made. I have considered these submissions, and I 
am not of the opinion that I should hear again any of the evi
dence of the witnesses in this matter. It is obvious, as Mr Ams 
submitted, that if one were to re-hear the evidence there would 
be no certainty, and, indeed, a strong risk that the evidence 
would be entirely different or significantly different. Further, 
in the case of Mr Game's evidence, it might be necessary for 
me to decide whether Mr Game was a hostile witness or not 
for the second time, when I had already decided on the evi-
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dence before me that he was not. I am satisfied that it would 
be wrong to allow persons who had given evidence to be re
called and give different evidence. Next, there is the question 
of reconstructing notes of evidence. There is nothing to indi
cate that the notes of Mr Palmer, Mr Arns or myself were ad
equate, which is understandable, given in this jurisdiction 
reliance is placed on the provision of transcript. In this case, 
I would face difficulty over deciding which version or whose 
version ought to be accepted as a correct version on which to 
make findings. I have concluded, therefore, that the best which 
can be done in these circumstances is to rely on my own rec
ollection of the oral evidence. Fortunately, there is a signifi
cant amount of documentary evidence and very little reference 
as to the substantial and material matters to which I need to 
refer. 

There is also the question of leave to Counsel to appear. 
Mr Arns sought leave to appear in this matter pursuant to s.31 
of the Act. Mr Palmer opposed the application. He laid some 
emphasis in his submissions on the respondent organisation 
being represented by Counsel when he was not. He went fur
ther and submitted that leave should not be granted in circum
stances where the respondent had declined to provide him with 
assistance in order to engage legal representation. I was satis
fied that there were questions of law arising in this matter in 
relation to which I would benefit from the assistance of Coun
sel. The existence of such questions of law were, of course, a 
condition precedent to the exercise of my discretion under 
s.3l of the Act. Further, although there was some unfairness 
in his not having received assistance from the respondent to 
obtain legal representation (although he was not prevented 
from engaging his own representation), I concluded that as a 
former Secretary of the respondent he would not be disadvan
taged to any real extent by giving Counsel leave to appear. 
The wisdom of this decision has been confirmed in hindsight. 

Mr Palmer's application was originally one which required 
that orders be made pursuant to s.66(2) of the Act that the 
abovenamed respondent, the AEEFEU, observe rules 5.2.5, 
5.3.5 and 5.4.5 of the respondent's rules and provide him with 
decisions referred to in the rules. He also sought orders that 
he be supplied with minutes and agendas of Administrative 
Committee Meetings, formal minutes and agendas of all meet
ings not referred to in the rules but which comprise paid offi
cials andlor State Councillors, and minutes and agendas of 
various other meetings, as well as other information. 

He also was given leave part of the way through proceed
ings to amend his application to seek that I disallow a number 
of rules, and, in fact, alter them. The rules referred to include 
rules 5.2.5, 5.2.3.4, 5.3.5, 5.3.3.3, 5.4.5, 5.4.3.3, 5.5.2,4.11, 
5.5,7.5, 10.1, 10.5.1, 17.1.4, 17.2.1, 17.3.1 and 17.3.2. 

There was a great deal of evidence before me, much of which 
was not relevant for the purposes of deciding the matter be
fore me. Mr Palmer gave evidence and called Mr Gandini, a 
former President of the respondent, who also gave evidence, 
as well as Mr Game, formerly Assistant Secretary, but later 
and now Secretary of the respondent organisation. The re
spondent called no evidence in this matter. 

Mr Palmer called Mr Game, the current Secretary of the re
spondent organisation, to give evidence, and on two occa
sions sought to have him declared a hostile witness. A hostile 
witness is one not desirous of telling the truth at the instance 
of the party calling him (see "Cross on Evidence" (Australian 
Edition) paragraph 17,360). I form no such opinion of 
Mr Game, and, indeed, he seemed to be frank in his attempts 
to arrive and to give a correct version of what occurred. In
deed, there was very little dispute about the difference be
tween the main parties as to the substantive evidence in this 
matter. I should also add that Mr Palmer's examination in 
chief of Mr Game was more in the nature of a 
cross-examination than an examination in chief, so that it might 
be said that he enjoyed to a great extent the benefit ofMr Game 
being declared a hostile witness, even though he was not so 
declared. For those reasons, I did not accede to Mr Palmer's 
submissions. 

Mr Palmer became a full-time paid official of the then Elec
trical Trades Union on 9 July 1979, and he was elected to the 
position of Organiser in August 1979. In October 1985, he 
was appointed Secretary of that union and remained as Secre-

tary until he resigned from his position as at 27 May 1994. 
By then, of course, the Electrical Trades Union had amalga
mated so as to become part of the AEEFEU, the respondent 
organisation. 

Mr Derek Forster was, at the material times, President of 
the respondent organisation, and an Organiser whose name is 
relevant to these matters was Mr Vincent George. Mr Game 
is now the Secretary, but he was previously Assistant Secre
tary. Mr Jim Murie was another Organiser, and Mr Shane 
O'Byrne was a temporary Organiser and Vice-President of 
the then Western Australian Branch of the Electrical Division 
oftheEPU. 

About Christmas 1993, Mr Palmer indicated that he pro
poSed to resign from the office of Secretary. In the course of 
discussions, consideration was given to who would be likely 
to be his successor as Secretary. He announced that, in his 
opinion, Mr Game was not the person for the job, but that 
Mr Jim Murie was. This, without a doubt, created ill feeling 
between Mr Game and Mr Palmer, which was apparent in the 
proceedings before me. 

On 13 January 1994, acconting to the evidence of Mr Palmer, 
Mr George, then an Organiser with the respondent, and cur
rently an officer of the respondent, assaulted him and 
Mr Palmer sustained some minor injuries. In any event, there 
was a physical incident between the two men. However, no 
action was taken against Mr George by the respondent, and 
this failure to take action is plainly something which Mr Palmer 
resented and resents. It is not necessary for me to find fault in 
those events on the part of anyone, and I do not. 

On 19 January 1994, Doctor Chapman, Mr Palmer's doc
tor, put him off work because of stress. His claim for work
ers' compensation was rejected by the AEEFEU insurer, 
however he was paid sick leave entitlements. 

Mr Palmer communicated to the respondent his strong view 
that Mr George should be forced to leave because of his al
leged transgressions. He also was of the opinion that he was 
entitled to some kind of compensation for the assault upon 
him, and he did accept some compensation for the events. He 
was obviously aggrieved, too, because Mr Game queried the 
extent of his incapacity due to stress and raised queries with a 
medical practitioner concerning Mr Palmer's condition. Even
tually, Mr Palmer was paid a sum by way of compensation 
and by way of entitlements due upon his resignation from of
fice and left office on 27 May 1994. 

I am satisfied that Mr Game, who became Secretary, did "fal
sify" the minutes of the EPU Electrical Division WA Branch 
State Council Meeting held on 11 July 1994 so that those min
utes read that he was appointed as a National Councillor when 
he in fact had not been (see exhibit 9). Later this situation 
was remedied. However, the AEEFEU State Council Meet
ing of 17 August 1994 (exhibit 5) dealt with the matter. As a 
result, a resolution was passed in the following terms:-

"That this State Council having heard reports on the events 
of the issues surrounding W.E. Game's position on Na
tional Council considers that Secretary W.E. Game's re
port is the most credible. 

Whilst the additional item put on the minutes regard
ing the National Council position was technically incor
rect, W.E. Game's actions and intent by contacting all of 
the State Councillors whom (sic) were present at the 
meeting to seek consensus is recognised and supported. 

The fact that W.E. Game was consequently elected 
unanimously as a National Councillor at the W.A. Branch 
EPU State Council vindicates his actions." 

For myself, I would not view such an alteration as merely 
technically incorrect. The minutes were altered to record some
thing which had not occurred. 

Mr Palmer, in October 1994 and following, had written a 
number ofletters pertaining to this.event and to other matters. 
These are all contained in the bundle, exhibit 6. He com
plained that Mr Forster had not replied to his telephone calls 
after hours. He was not given information which he sought in 
a number of documents, nor was he provided with copies of 
minutes of various meetings which he requested. There were 
some replies which appear in the bundle, exhibit 7. Most sig
nificantly, in an undated letter (exhibit 7), Mr Game acknowl
edged receipt of MtPalmer's letter of 17 November 1994 
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wherein he quoted a rule relating to a member's right to be 
provided with minutes. Mr Game in his letter said, inter alia:-

"I am aware of the rules, it is simply a matter of weighing 
them up against contrary advice regarding your unique 
position." 

That was a reference to Mr Palmer being employed by a 
union, which the evidence revealed was in competition in an 
industry. That was the Australian Services Union. 
Mr Gandini's evidence clearly revealed, and Mr Palmer him
self submitted, that there was at least a degree of competition 
between the two unions in the power industry. 

Exhibit 7 is a bundle of correspondence from the respond
ent and the CEPU to Mr Palmer, including correspondence to 
Mr Palmer from the President, Mr Forster. There is also a 
copy of minutes of 23 November 1994 which relate to charges 
brought against Mr Game by Mr Palmer. On 8 November 
1994, however, the Executive Committee passed a significant 
resolution in these terms:-

'That the Administrative Committee decision of 19 Oc
tober 1994 being, 'That after having heard the report by 
W.E. Game, Administrative Committee determines that 
until further notice no AEEFEU Minutes shall be posted 
to W.L. Palmer", be endorsed." 

The reason associated with that decision is due to the poten
tial conflict of interest with the Australian Services Union "with 
whom W. Palmer is currently temporarily employed". 

Subsequently, shortly before these proceedings were due to 
commence in full, the respondent's Council met on 15 Febru
ary 1995 and resolved:-

'That in relation to various requests from W.L. Palmer 
for minutes of certain meetings to be made available to 
him, the decision of Executive Committee of 8 Novem
ber 1994, Item 11.1 DISTRIBUTION OF AEEFEU MIN
UTES TO W.L. PALMER be endorsed and it is resolved 
that in accordance with Rules 5.2.5, 5.3.5 and 5.4.5 these 
minutes be made available to him and that this decision 
of this State Council be conveyed to him by letter." 

It was obvious from the evidence ofMr Game and Mr Palmer 
that both are at least strongly critical, and, in some respects, 
resentful of each other in that this situation has contributed a 
great deal to this matter coming before me. Mr Gandini's evi
dence, I think, confrrmed this, and he expressed his regret that 
such a state of affairs should come about. His evidence gave 
a fair and balanced picture of the matter, although Mr Palmer 
led an amount of irrelevant evidence from him. 

I now propose refer to the rules. 

Rule 3 provides that the objects of "the union" shall be to 
protect and further the interests of members by lawful means 
and in particular: 

"3.1 To uphold the rights of the organisation of labour 
and to improve, protect and foster the best interests 
of its members." 

It is a clear and unequivocal object of "the union" by which 
"governing bodies" of "the union" and the membership gen
erally are bound. 

The respondent organisation is governed by State Confer
ence, State Council, the Executive Committee and the Ad
ministrative Committee (see rule 5). State Council is the 
supreme governing and policy making body of "the union". 
Rule 5.2.5 provides that the decisions of State Conference shall 
be published and provided to the membership no later than 
six weeks after the conclusion of the Conference. That is one 
of a number of provisions which provide for informing mem
bers of the decisions of "goveruing bodies" within the respond
ent organisation. State Council is the executive body of State 
Conference. It is required to generally direct the work of "the 
union" to carry out particular responsibilities allocated to it 
under the rules. In particular, it is required to "take all steps 
necessary and in accordance with these Rules to strengthen 
the Union and further the interests of the members" (see 
rule 5.3.1.1). 

I observe that any financial member may attend Council 
Meetings as an observer without voting or speaking rights 
(see rule 5.3.3.3). 

By rule 5.3.5 the decisions of Council are required to be 
recorded and made available to any financial member on re
quest. 

The Executive Committee is constituted by rule 5.4 and is 
required to generally serve the purpose of an executive body 
of the State Council. The Executive Committee is required, 
subject to the powers of the State Conference and the State 
Council, to carry out particular responsibilities allocated to it 
under the rules and to take all steps necessary and in accord
ance with the rules "to strengthen the Union and further the 
interests of the members" (see rule 5.4.1.1). Again, rule 5.4.3.3 
confers a right upon a financial member to attend as an ob
server. The Executive Committee is required to make avail
able the recorded decisions of the Executive Committee to 
any financial member on request (see rule 5.4.5). This in
cludes a duty to record the decisions. 

There is in the rules a duty cast upon the various "governing 
bodies" to carry out their functions in order to further the in
terests of the members. The rules to which I have referred so 
prescribe, so also do the objects. That is an express require
ment. It follows that Mr Palmer was entitled to be told who 
the members of various Committees were, and was entitled to 
be told when meetings were to occur of any governing body 
so that as a member he could exercise his right to attend as an 
observer. It would seem to me quite pointless for the rules to 
enable members to attend meetings as observers if there was 
not a concomitant and implied obligation upon the relevant 
"governing body" in each case to advise of the dates of meet
ings. I am satisfied that such an implication can be made and 
I make it. S.6(f) of the Act would enable me to make that 
implication, as would the objects of the Act and the well ex
pressed obligation upon the respondent and "governing" bod
ies within it to advance the interests of the members. S.6(f) of 
the Act reads as follows:-

'The principal objects of this Act are-

(f) to encourage the democratic control of organizations 
so registered and the full participation by members 
of such an organization in the affairs of the organi
zation; and" 

I would have thought that the organisation would have pub
lished the dates of meetings of the various governing bodies 
within it in the respondent's journal or gazette or some news
letter. 

On the question of expenditure (and, indeed, the finances of 
the respondent), the Secretary is required to submit annually a 
properly audited balance sheet of receipts and expenditure. 
The Secretary is also required to keep proper accounts (see 
rule 10.5). Further, a summary of income and expenditure is 
to be tabled at each Executive Committee Meeting (see 
rule 15.2.6.4). There is also provision for auditing of the fi
nancial records of "the union" (see rule 16). 

A financial member is entitled also to inspect the books of 
the respondent organisation. These books would include, upon 
my interpretation, all financial records, balance sheets, etc, 
and all minute books, as well as membership records of the 
respondent. This inspection is to occur at all reasonable hours 
(see rule 4.11). 

In this case, it was open to Mr Palmer to avail himself of 
that right, particularly in relation to expenditure. The respond
ent, however, failed in its express or implied duty under the 
rules, to advise of the names of Committee members, to ad
vise of the scheduled dates of meetings requested by 
Mr Palmer, and its express duty to make available to him de
cisions of State Conference, Executive Committee or of State 
Council required to be made available under the rules. It is 
noteworthy that it is not required to make available the full 
minutes of those meetings by the rules, nor is it required to 
post these to him, but merely to make available these docu
ments. Mr Palmer also sought that Administrative Commit
tee minutes and agendas be given or sent to him. There is no 
requirement in the rules that these be available to members 
(see rule 5.5). The Administrative Committee consists of the 
President, Senior Vice-President, Sepretary and Assistant Sec
retary. The Administrative Committee deals with day-to-day 
affairs. I am not persuaded that on arguments before me in 
this matter that any such requirement can be implied. On fur-
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ther argument perhaps I might be. I will make no orders in 
that respect. 

As to the objections taken on the basis that Mr Palmer was 
a member of a "rival" organisation, I would observe that in 
certain circumstances the duty of a "governing body" in "the 
union" would be directed to some confidentiality of its records. 
I am not satisfied that there was a genuine reason in this case 
for so saying. I am of opinion that the failure to provide the 
information sought by Mr Palmer was more directed to the 
antipathy between Mr Game, Mr PaIrner and other members 
of the Executive Committee. However, there will be circum
stances where the duty of those governing the organisation 
requires them to keep material confidential. What the rules 
provide in that respect, and what that duty is under the rules, 
is a matter which it is not necessary for me to deal with here. 

I should also observe that on 27 February 1995, in open 
court, the respondent, through Counsel, announced that it 
would make available, in accordance with its letter of 15 March 
(actually February) 1995, copies of the minutes of the various 
meetings which Mr Palmer was seeking. This was more than 
the rules require. This did not satisfy Mr Palmer because he 
required them to be posted out to him, and certainly there was 
evidence that there was a mailing list. That evidence was given 
by Mr Gandini, but the mailing list seems to have been con
fined to a class of persons of which Mr Palmer, now as an 
ordinary member, would not belong. In any event, the rules 
merely require that decisions be made available. Whilst 1 see 
no obstacle to their being posted to Mr Palmer, it is not a re
quirement of the rules. I should add that if Mr Palmer seeks 
that I order that the records of meetings of bodies not referred 
to in the rules, consisting of officers and other persons, for 
example, be provided to him, and it is not clear that he now 
does, then,there is no requirement in the rules and I am not 
satisfied, in any event, that the meetings of such bodies, if 
they occurred, had any validity under the rules. 

DISALLOWANCE OF RULES 
Well into the proceedings, Mr Palmer sought and was given 

leave to amend his application in order to claim that rules 5.2.5, 
5.2.3.4,5.3.5,5.3.3.3,5.4.5,5.4.3.3,5.5.2,4.11,5.5,7.5, 10.1, 
10.5.1,17.1.4,17.2.1,17.3.1 and 17.3.2 should be disallowed 
as being oppressive and undemocratic, and, in fact, altered. 
In fact, it is fair to say that Mr Palmer's application really was 
that they ought to be altered. However, as Mr Arns correctly 
submitted, the President cannot disallow any rule (as s.66(2)(a) 
of the Act empowers him to do), unless it is contrary to or 
inconsistent with any Act or law, or an award, industrial agree
ment, order or direction made, registered or given under the 
Act, or is tyrannical or oppressive, prevents or hinders any 
member of the organisation from observing the law or the pro
visions of an award, industrial agreement, order or direction 
made, registered or given under the Act, or imposes unrea
sonable conditions upon the membership of a member or upon 
an applicant for membership, or, further, is inconsistent with 
the democratic control of the organisation by its members. 

S.6(f) of the principle objects of the Act I have already set 
out in full above. 

In my opinion, the words "tyrannical or oppressive" should 
be read as one phrase with one meaning. In other words, 
which word in the phrase would not have independent sepa
rate significance. 

The words "oppressive, unreasonable or unjust" in s.140 of 
the Conciliation and Arbitration Act 1904 (Cth) were held in 
Cameron v. A WU (1959) 2 FLR 45 not to have independent 
meaning for each word. It was also held that reasonableness 
is a relative term and the question of whether or not a rule is 
reasonable is to be determined by reference to the objects of 
the Act and the purposes of registration of organisations un
derit. 

Given that one object of the Act, s.6(f), is to encourage the 
democratic control of organisations so registered and the full 
participation by members of such an organisation in the af
fairs of the organisation, a rule would offend s.66(2)(a)(ii) of 
the Act if it were such as to oppress a member, a group of 
members, or the members generally and to impose restric
tions upon them inconsistent with the democratic control of 
the organisation and the full participation by members of such 
an organisation in its affairs. 

Reasonableness is a relative term and the question whether 
or not a rule is reasonable is to be determined, as I have said. 
As to whether any rule is inconsistent with the democratic 
control of the organisation by its members (see s.66(2)(a)(v», 
one should take into account s.6(f) also, and also the rules. 
The concept is one of an organisation democratically control
led with full participation by its members, and, thus, if a rule 
is inconsistent with that concept, subject to some considera
tion of preserving the efficiency of the organisation, then it 
offends s.66(2)(a)(v) (see McLeish v. Kane 22 ALR 547 at 
558 (FC)(FC». 

In this case, 1 do not propose to set out each rule and each 
proposal for its alteration. 

Mr Gandini, a co-author of the rules as they exist, and a 
witness called by Mr Palmer, gave evidence that the rules as 
they exist were not tyrannical or oppressive, unreasonable or 
inconsistent with the democratic control of the respondent by 
its members. As I understood his evidence, he said that the 
alterations sought were by way of improvement. As I under
stood Mr Palmer's evidence, he was of opinion that he would 
be unable to have these alterations effected by the prescribed 
mechanism, namely rule 19. He, therefore, impliedly con
ceded, at least in part, that s.66(2) was not offended by the 
existing rules. As I understood Mr Palmer's case, further, he 
was submitting that because he was not given information 
which he sought or provided with copy minutes of meetings, 
that because Mr Game had "falsified" minutes, and because 
he was concerned about some questions of travel expendi
ture, which questions were not answered, then the rules were 
contrary to s.66(2). Primarily he sought that they be altered 
not disallowed, but, of course, there is no jurisdiction to order 
an alteration unless I am satisfied that the rules should be dis
allowed. Nothing was put to me by way of evidence or sub
mission which would lead me to conclude that the rules in any 
way justified disallowance unders.66(2)(a). In fact, on a read
ing of the rules, and if one had regard to the only evidence 
that was really offered which was relevant, namely 
Mr Gandini's, then the rules did not offend s.66(2) in any way. 
Mr Palmer's real complaints related to allegations of failure 
to comply with the existing rules, or a failure to pursue a course 
which he perceives should have been taken under the rules. 
Already, rule 17 enables a member to charge another with 
breach of the rules, and Mr Palmer had availed himself of that 
right in this matter. Already there is a provision for copies of 
decisions of governing bodies to be made available to mem
bers. Already there is a right of inspection of books, etc, un
der rule 4.11. 

As to the "falsification" of minutes, that is governed by 
rule 17.1.4, if not by other rules. These observations really 
characterise the nature of much of Mr Palmer's claim as be
ing a claim seeking augmentation and not disallowance of the 
rules. I was not at all satisfied that Mr Palmer's case in that 
respect was made out, and 1 would dismiss it. 

ORDER 
I will order, as conceded, that copies of minutes of all State 

Council, State Conference and ExeCutive Committee Meet
ings held at any time in the months of September to Decem
ber 1994 and for the next 12 months be made available to 
Mr Palmer, the applicant, immediately after each such meet
ing. Thereafter, upon his request, no doubt, the rules requir
ing copies of decisions of meetings to be made available upon 
request by a member will be complied with. 

1 will also order the provision of a schedule of dates of meet
ings of the State Council, State Conference and Executive 
Committee Meetings for the next 12 months be provided to 
Mr PaIrner forthwith, since they were not. 

I will also order that he be provided with the names of all 
members of Committees, or similar bodies, referred to in the 
rules. (I will hear submissions as to the exact terms of that 
order, unless its terms can be agreed). 

I will otherwise dismiss the application. 
Order accordingly 

Appearances: Mr W L Palmer on his own behalf as appli
cant. 

Mr P Arns (of Counsel) by leave on behalf of the respond
ent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WaIter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 

18 May 1995. 

Supplementary Reasons for Decision. 
THE PRESIDENT: Upon the speaking to the minutes, I heard 
oral submissions directed to amendments to the minutes and 
also read written submissions which were filed. 

A portion of the applicant's written submissions did not re
late to the minutes, but was effectively an attempt to revisit 

. matters decided by me in my reasons for decision proper. 
I heard a number of submissions and proposed to alter the 

minutes of proposed order to give effect to some of those sub
missions. 

Firstly, I should say that I do not propose to order that the 
copies of documents, the subject of this order, be forwarded 
to Mr Palmer's address. That was an amendment he proposed. 
Such an amendment is contrary to what I found. 

I also found that agendas should not be made available in 
copy form to Mr Palmer. It would seem probable that in some 
cases, at least, the minutes are not comprehensible without 
copies of the agendas. I therefore propose to order that copies 
of the agenda be made available. I do that because on what I 
have been informed, at least in some cases, the agendas would 
have to be read properly as part of the minutes. I should add 
that the rules only require that copies of the decisions be made 
available, not the minutes, but the concession of the respond
ent, to its credit, went further. It is fair to say that it would not 
make any sense to order that copies of the minutes be pro
vided if the minutes are incomprehensible without copies of 
the agenda, as I am satisfied that in some cases they would be. 
The agendas proper could not, as my reasons found, be or
dered to be made available. 

I have made other amendments of a drafting nature. I am 
also adding, by consent, reference to federal bodies, as I am 
told that the respondent organisation and the federal body, the 
Communications Electrical Plumbing Union, operate virtu
ally as one, in order (3). I do that by consent. Of course, I 
make no order which would purport in any way to bind the 
federal organisation, since, as a matter of jurisdiction, I can
not. 

I have also ordered that such documents and information be 
provided free of charge, to avoid any misunderstanding. 

I am also of the opinion that order (3)(a), upon Mr Palmer's 
application, should continue for the same length of time as 
the order for the provision of copies of the minutes set out in 
order (1) of these orders, and will order accordingly. 

For those reasons, the order will issue in that form. 
Appearances: Mr W L Palmer on his own behalf as appli

cant. 
Mr P Arns (of Counsel) by leave on behalf of the respond

ent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Walter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 

18 May 1995. 
Order. 

This matter having come on for hearing before me on the 
25th day of January 1995, the 27th and 28th days of February 
1995, the 9th and 30th days of March 1995, and the 27th day 
of April 1995, and having heard Mr W L Palmer on his own 
behalf as applicant and Mr P Arns (of Counsel) by leave on 
behalf of the respondent, and having reserved my decision on 
the matter, and reasons for decision being delivered on the 
2nd day of May 1995, and this matter having come on for a 
speaking to the minutes on the 18th day of May 1995, and 
having heard Mr W L Palmer on his own behalf as applicant 
and Mr P Arns (of Counsel) by leave on behalf of the respond
ent, and supplementary reasons for decision being delivered 
on the 18th day of May 1995, it is this day, the 18th day of 
May 1995, ordered as follows:-

(I) (a) THAT copies of all minutes of all State Coun
cil, State Conference and Executive Commit
tee Meetings of the respondent herein held at 
any time in the months of September to De
cember 1994 be made available to the appli
cant herein by the respondent organisation 
herein forthwith. 

(b) THAT copies of the minutes of all such meet
ings for the period commencing on the 1 st day 
of January 1995 and ending on the 31 st day of 
December 1995 be made available to the ap
plicant herein by the respondent organisation 
herein; forthwith in the case of meetings held 
in the months of January 1995 to April 1995 
inclusive, and thereafter immediately after all 
such meetings. 

(c) THAT such copies of minutes include copies 
of agendas. 

(2) THAT the respondent organisation herein make avail
able in writing to the applicant herein a schedule of 
dates of meetings of the State Council, State Con
ference and Executive Committee Meetings for the 
12 months commencing on the 1st day of Septem
ber 1994 and that such schedule be made available 
forthwith. 

(3) (a) THAT the respondent organisation herein forth
with make available in writing to the applicant 
herein the names of all members of Commit
tees, or similar bodies, referred to in the rules 
and Committees and similar bodies of the Com
munications Electrical Plumbing Union and the 
respondent organisation herein, set out in 
order (3)(b) hereof, and henceforth, until the 
31st day of December 1995, details of any 
changes in the membership of such Commit
tees or bodies. 

(b) THAT such Committees or bodies shall include 
the Western Australian Branch Electrical Di
vision of the Communications Electrical 
Plumbing Union State Council, the Western 
Australian Branch Electrical Division of the 
Communications Electrical Plumbing Union 
Executive, the Australian Electrical, Electron
ics, Foundry and Engineering Union Execu
tive Committee, the Australian Electrical, 
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Electronics, Foundry and Engineering Union 
State Conference, and the Australian Electri
cal, Electronics, Foundry and Engineering 
Union State Council. 

(4) THAT all such documents and information be pro
vided free of charge. 

(5) THAT the application herein otherwise be and is 
hereby dismissed. 

[L.S.) (Sgd.) PJ. SHARKEY, 
President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WaIter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PI SHARKEY. 
30 November 1994. 

Order. 

This matter having come· on for a directions hearing before 
me on the 30th day of November 1994, and having heard 
Mr W L Palmer on his own behalf as applicant and Mr P Arns 
(of Counsel) by leave on behalf of the respondent, and having 
made such orders and given such directions as are necessary 
or expedient for the expeditious and just hearing and determi
nation of this matter, it is this day, the 30th day of November 
1994, ordered and directed as follows:-

(1) THAT the application herein be and is hereby ad
journed for hearing and determination before the 
President to 10.00 am on Wednesday, the 25th day 
of January 1995 in Court No 3, subject to any other 
orders and directions I may make from time to time. 

(2) THAT the respondent herein do file and serve any 
answer to such application within 10 days of the 30th 
day of November 1994. 

(3) THAT mutual discovery by letter be effected by each 
party within seven days after the expiry of the 10 day 
period referred to in order (2) hereof. 

(4) THAT inspection of documents so discovered and 
the taking of copies thereof take place within three 
days after the expiry of the period referred to in or
der (3) hereof. 

(5) THAT the applicant herein have leave to file and 
serve any request for particulars of any answer filed 
and served within 14 days of the 30th day of No
vember 1994 and that the answer to such request be 
filed and served within seven days after the expiry 
of that period. 

(6) THAT the respondent herein have leave to file and 
serve any request for particulars of the application 
within the same period and that the answer to such 
request be fIled and served within seven days after 
the expiry of that period. 

(7) THAT Mr P Arns (of Counsel) have and is hereby 
given leave to appear for the respondent herein in 
respect of this hearing for directions only. 

(8) THAT there be liberty to any party hereto to apply 
for further directions upon written notice of such ap
plication being given to the other party. 

[L.S.) (Sgd.) PJ. SHARKEY, 
President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Waiter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 

2 March 1995. 
Order. 

This matter having come on for hearing before me on the 27th 
and 28th days of February 1995, and having heard 
Mr W L Palmer on his own behalf as applicant and Mr P Arns 
(of Counsel) by leave on behalf of the respondent, it is this 
day, the 2nd day of March 1995, ordered, by consent, that 
application No 1199 of 1994 be and is hereby adjourned for 
further hearing and determination to 10.00 am on Thursday, 
the 9th day of March 1995. 

[L.S.) (Sgd.) PJ. SHARKEY, 
President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Waiter Lawrence Palmer 
(Applicant) 

and 

Australian Electrical, Electronics, Foundry and 
Engineering Union 

(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 
31 January 1995. 

Order. 

This matter having come on for hearing before me on the 
25th day of January 1995, and having heard Mr W L Palmer 
on his own behalf as applicant and Mr P Arns (of Counsel) by 
leave on behalf of the respondent, and having determined that 
my reasons for decision will issue at a future date, it is this 
day, the 31st day of January 1995, ordered as follows:-

(1) THAT application No 1199 of 1994 be and is hereby 
adjourned for further hearing and determination to 
10.00 am on Monday, the 27th day of February 1995 
and Tuesday, the 28th day of February 1995. 

(2) THAT leave be and is hereby granted to Mr P Arns 
(of Counsel) to appear on behalf of the abovenamed 
respondent. 

(3) THAT leave be and is hereby granted to the appli
cant to file and serve an amended application and 
particulars of the application. 

[L.S.] (Sgd.) P.J. SHARKEY, 
President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

WaIter Lawrence Palmer 
(Applicant) 

and 
Australian Electrical, Electronics, Foundry and 

Engineering Union 
(Respondent). 

No. 1199 of 1994. 

BEFORE HIS HONOUR THE PRESIDENT 

PJ SHARKEY. 

12 January 1995. 
Order. 

This matter having come on for a further directions hearing 
before me on the 11th day of January 1995, and having heard 
Mr W L Palmer on his own behalf as applicant and Mr M 
Curwood (of Counsel) by leave on behalf of the respondent in 
respect of this hearing for further directions only, and having 
reserved my decision on the matter, and reasons for decision 
being delivered on the 12th day of January 1995, it is this day, 
the 12th day of January 1995, ordered and directed as fol
lows:-

(1) (a) THAT the applicant and respondent do swear, 
file, and serve affidavits of discovery of all 
documents relevant to the application and an
swer herein within five days of the 12th day 
of January 1995. 

(b) THAT the respondent give discovery of all 
letters, documents, minutes, and memoranda 
referred to in exhibit 1 herein, the applicant's 
letter of the 15th day of December 1994 re
questing discovery. 

(2) (a) THAT inspection of all documents so discov
ered be given by each party to the other and 
made within six days of the 12th day of Janu
ary 1995. 

(b) THAT upon inspection of all such documents 
the inspecting party be permitted to take cop
ies of any documents of which such party 
wishes to take copies and that the other party 
make facilities available for such copies to be 
taken. 

(3) THAT the respondent provide particulars of its an
swer as requested in paragraphs 1, 2, 3, 6, 7, 8, 9, 
10, 11, and 12 of the applicant's request for particu
lars filed herein on the 14th day of December 1994, 
provided that the respondent is not required to an
swer how it will deal with requests for records and 
information as requested in paragraph 12 of such 
request for particulars. 

(4) THAT in the event that any party hereto fails to com
ply with orders (I), (2) and (3) hereof in any par
ticular, then the application or answer filed herein 
shall be struck out and any other complementary 
orders consequential. 

[L.S.] (Sgd.) PJ. SHARKEY, 
President. 

Application for
ADVERT BRICKLAYING PTY LTD 

INDUSTRIAL AGREEMENT 
No. AG 59 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia-Western 

Australian Branch 

and 

Advert Bricklaying Pty Ltd 

No. AG 59 of 1995. 

Advert Bricklaying Pty Ltd Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 

18 May 1995. 
Order. 

HAVING heard Ms M Tome on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con
sent. hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be~registered with effect 
from the first pay period on or after the 1 st day of August 
1995. 

L.S.l (Sgd.) P.E. SCOTT, 

Schedule. 

I.-TITLE 

Commissioner. 

This Agreement will be known as the Advert Bricklaying 
Pty Ltd Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Advert Bricklaying Pty Ltd (hereinafter 
referred to as the "Company") in the State of Western Aus
tralia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987. No. RI4 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
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31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 

It is agreed that this Agreement applies in respect of a single 
enterprise as defined in Clause 4IA(2) of the Industrial Rela
tions Act 1979, as amended (the "Act"). 

8.-RELATIONSHIP WITH AWARD 

This agreement shall be read wholly in conjunction with the 
Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 
(1) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 

(2) An allowance of $4.00 per hour worked will be paid. 
This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

11.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(l) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 

The following items will be supplied to each employee by 
the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(I) 1 pair safety boots. 

(2) 2 T-shirts with collars. 

(3) 1 bluey jacket for each employee employed during 
the period 1 April to 31 October. 

Provided that where an employee has been provided with a 
pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 3rd day of March 1995. 

PART 1 
118/95 

Classification Hourly 
Rate 

Bricklayer $14.23 

APPENDIX A 

PART 2 
112/96 

Hourly 
Rate 

$14.70 

PART 3 
1/8/96 

Hourly 
Rate 

$15.17 

PART 4 
112/97 

Hourly 
Rate 

$15.64 

AW BRICKLAYING INDUSTRIAL AGREEMENT 
No. AG 60 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia-Western 

Australian Branch 

and 

A W Bricklaying 

No. AG 60 of 1995. 

A W Bricklaying Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 

18 May 1995. 
Order. 

HAVING heard Ms M Tome on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con
sent, hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
from the first pay period on or after the 1st day of August 
1995. 

[L.S.] (Sgd.) P.E. SCOTT, 

Schedule. 

I.-TITLE 

Commissioner. 

This Agreement will be known as the A W Bricklaying 
Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
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4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 

This is an Agreement between The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western AustraIian Branch (hereinafter referred to 
as the "Union") and A W Bricklying (hereinafter referred to 
as the "Company") in the State of Western Australia. 

4.-APPUCATION 

This Agreement shall be binding upon the Company, the 
Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 

This Agreement shall commence from the ftrst pay period 
on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETILEMENT PROCEDURE 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 

It is agreed that this Agreement applies in respect of a single 
enterprise as deftned in Clause 41A(2) of the Industrial Rela
tions Act 1979, as amended (the "Act"). 

8.-RELATIONSHIP WITII AWARD 

This agreement shall be read wholly in conjunction with the 
Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this"Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 

It is agreed that in the event of the Union and the Company 
agreeing on the terms of a compre.hensiv~ enterprise a~
ment, this Agreement may be terrmnated ID accordance With 
the requirements of the Act. 

lO.-WAGE INCREASE 

(1) This agreement provides for increases resulting in the 
hourly rates as set out in Appendix A. 

(2) An allowance of $4.00 per hour worked will be paid. 
This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defmed in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

1 I.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage beneftt schemes for the life of the Agreement: 

(I) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western AustraIian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of ftve working days, and 
will be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots andlor a bluey jacket by a previous em
ployer prior to commencing with the ne~ employer, the ne~ 
employer will only replace them on a farr wear and tear baSIS 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
ftt over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the frrst pay period on or 
after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 4th day of March 1995. 

APPENDIX A 

PART 1 PART 2 PART 3 PART 4 
1/8/95 112/96 118196 112197 

Classification Hourly Hourly Hourly Hourly 
Rate Rate Rate Rate 

Bricklayer $14.23 $14.70 $15.17 $15.64 
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BAINS HARDING INDUSTRIES (SOUTH WEST 
DIVISION) ENTERPRISE BARGAINING 

AGREEMENT 
No. AG 67 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union-Western 
Australian Branch 

and 
Bains Harding Industries Pty Ltd 

No. AG 67 of 1995. 

Bains Harding Industries (South West Division) Enterprise 
Bargaining Agreement. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
8 May 1995. 

Order. 
REGISTRATION OF AN ENTERPRISE BARGAINING 

INDUSTRIAL AGREEMENT 
No. AG 67 of 1995. 

HAVING heard Mr F. Logan on behalf of the Applicant and 
Mr P. Stillman and with him Mr D. McHutchinson on behalf 
of the Respondent, and by consent, the Commission, pursu
arit to the powers conferred on it under the Industrial Rela
tions Act, 1979 hereby orders-

(l) THAT the Bains Harding Industries (South West 
Division) Enterprise Bargaining Agreement be reg
istered as an Enterprise Bargaining Industrial Agree
ment from the beginning of the fIrst pay period to 
commence on and from the 8th day of May, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's fIle and is available 
for perusual only with the permission of the Com
mission and the parties. 

(Sgd.) G.G. HALLIWELL, 
rL.S] Senior Commissioner. 

B KERNAGHAN & CO SUBIACO GRANDSTAND 
CONSTRUCTION PROJECT AGREEMENT 1994 

No. AG 53 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

B Kernaghan & Co 

No. AG 53 of 1995. 

B Kernaghan & Co Subiaco Grandstand Construction 
Project Agreement 1994 

COMMISSIONER P.E. SCOTT. 

16 May 1995. 
Order. 

HAVING heard Ms J Harrison on behalf of the Applicant and 
Mr T Dobson on behalf of the Respondent, now therefore, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby or
ders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with effect 
from the 1st pay period on or from the 3rd day of May 
1995. 

rL.S.] (Sgd.) P.E. SCOTT, 
Commissioner. 

Schedule. 

I.-TITLE 
This Agreement shall be known as the B Kernaghan & Co 

Subiaco Grandstand Construction Project Agreement 1994. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Introduction 
4. Application and Scope of the Agreement 
5. Period of Operation 
6. Commitment 
7. Union Representation 
8. Termination of Agreement 
9. Consultative Committee 

10. Dispute Avoidance and Settlement Procedure 
11. Application of Agreement 
12. Procedure for Settling Disagreements over Safety 

Issues 
13. Industry Standards 
14. Rostered Days Off (RDO's) 
15. Allowances 
16. Skills Enhancement Programme 
17. Consultation on Training Development 
18. Introduction of Skills Based Pay Classification Struc-

ture 
19. Sick Leave Entitlement 
20. No Further Claims 
21. Hours of Work 
22. Special Conditions 
23. Team Ratios 
24. Demarcation Procedure 
25. Disciplinary Procedure 
26. Signatories 

3.-INTRODUCTION 
(1) Joint Statement 
This agreement between B Kernaghan & Co (the Company) 

and its employees and The Western Australian Builders' La
bourers, Painters & Plasterers Union of Workers (the Union), 
defInes the relationship between the Company's employees 
eligible to be union members and all levels of management. 

It recognises the value of all of the above parties working 
co-operatively towards maintaining and improving the com
petitiveness of the Company. 

This agreement is, as well as an agreement for this project, a 
framework for the future, because of the opportunities now 
available through award restructuring and the building indus
try reform process to achieve a more efficient, stable and re
warding industry. 

(2) Aims 
The aims of this agreement are: 

(a) To identify the advantages available through work
ing co-operatively. 

(b) To recognise that at various times the interests of the 
respective parties may not coincide but that with the 
development of goodwill and trust conflict can be 
minimised. 

(c) To establish the necessary framework to deal with 
the major site issues that confront the building and 
construction industry. 

(3) Objectives 
The objectives of this agreement with respect to all parties 

are: 
(a) To eliminate as far as practicable, barriers to effi

ciency and productivity. 
(b) To create a better working environment for all em

ployees. 
(c) To create an awareness of the need for continuous 

improvement in all aspects of the building process. 
(d) To contribute to the implementation of reforms in 

the building construction industry. 

4.-APPLICATION AND SCOPE OF THE AGREEMENT 
(I) This agreement shall apply to the Company and all its 

employees eligible to be members of the Union engaged on 
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site at the Subiaco Grandstand Construction Project located 
on Roberts Road, Subiaco in the State of Western Australia. 

(2) (a) This agreement shall be read wholly in conjunction 
with the awards. Where this agreement is silent on rates of 
pay and other matters pertaining to the employment relation
ship, the Building Trades (Construction) Award 1987, No. R 
14 of 1978 (the Award) shall apply. 

(b) Where there is a conflict between rates of pay, condi
tions, allowances and other matters in this agreement and the 
provisions in the Award, the higher standard shall apply. 

5.-PERIOD OF OPERATION 

This agreement shall operate from the commencement of 
work on the Subiaco Grandstand Construction Project until 
completion of construction work on this project. This agree
ment can only be terminated by any of the parties to the agree
ment in the manner described in Clause 8.-Termination of 
Agreement of this Agreement. 

6.--COMMITMENT 

The parties to this agreement are committed to ensuring that: 

(1) The terms and conditions of this agreement lead to real 
gains in overall job productivity and workplace efficiencies, 
without reduction to health and safety standards. 

(2) (a) The dispute avoidance and settlement procedures 
provided for in Clause 1O.-Dispute Avoidance and Settle
ment Procedure are rigorously adhered to. 

(b) Payment for time lost due to industrial disputes will not 
be claimed (or paid) other than as described in Clause 10.
Dispute Avoidance and Settlement Procedure. 

7.-UNION REPRESENTATION 

(1) This agreement recognises that the union party to this 
agreement and its accredited representatives are legitimate 
representatives of the union members covered by this agree
ment. 

(2) The rights of accredited union officials to access the 
Subiaco Grandstand Construction Project to allow those offi
cials to represent the interests of the union's members on site 
is recognised by the company. 

(3) The Company will allow shop stewards/delegates ad
equate time during normal working hours to attend to union 
duties providing that when not carrying out union duties, shop 
stewards/delegates will carry out those work duties appropri
ate to their construction worker designation. 

8.-TERMINATION OF AGREEMENT 

(1) This agreement can only be terminated by the union: 

(a) If the Company has knowingly and consistently acted 
contrary to terms and conditions of the agreement; 
and 

(b) After proper consultation has occurred with the Com
pany's employees; and 

(c) If one month's written notice has been given to the 
Company; and 

(d) After application for termination has been made to 
the Westem Australian Industrial Relations Commis
sion pursuant to s43 of the Western Australian In
dustrial Relations Act 1979. 

(2) This agreement can only ge terminated by the company: 

(a) If the union or any group of employees has know
ingly and consistently acted contrary to terms and 
conditions of the agreement; and 

(b) If the company has exhausted the dispute avoidance 
and settlement procedure contained in Clause 10.
Dispute Avoidance and Settlement Procedure; and 

(c) If one month's written notice has been given to the 
union and application has been made to the Western 
Australian Relations Commission pursuant to s43 
of the Western Australian Industrial Relations Act 
1979. 

9.--CONSULTATIVE COMMITTEE 

(1) The parties agree to the establishment and maintenance 
of a Consultative Committee on site. This committee shall 
deal with and monitor all site related proposals for workplace 
reform processes and initiatives, and enterprise bargaining 
issues. 

(2) The parties acknowledge the central role of the Con
sultative Committee in developing and maintaining the con
ditions and industrial climate necessary for the successful 
application of this agreement. 

(3) The Consultative Committee shall be provided with all 
the relevant information necessary for them to monitor the 
implementation of this agreement. 

(4) It is accepted that the State Secretary of the union and 
the Managing Director of the builder of the Subiaco Grand
stand Construction Project or their nominees may attend the 
Consultative Committee. 

(5) The Consultative Committee will comprise representa
tives from management and workforce in equal numbers. 

(6) The project Consultative Committee shall consist of six 
persons representing the following groups: 

(a) One representative of the Project Builder. 

(b) One representative of Structural Contractors. 

(c) One representative of Service Contractors. 

(d) One representative of Construction Labourers. 

(e) One representative of Construction Tradespeople. 

(f) One representative of Service Sector Workers. 

(7) The representatives of the workforce on the Consulta
tive Committee shall be elected from the workforce on site. 

The representatives of the contractors shall similarly be 
elected from representatives engaged on site. 

(8) The parties to this agreement agree to support the opera
tion of the project Consultative Committee, notwithstanding 
any party to this agreement and may not provide a representa
tive to sit on the committee. 

1O.-DISPUTE AVOIDANCE AND SETTLEMENT 
PROCEDURE 

(I) In the first instance, an employee shall submit a request 
concerning an industrial issue to either their own site union 
representative or the immediate supervisor/foreman. If the 
matter cannot be resolved at this stage, then the following 
procedure shall be applied: 

(a) The employee and union delegate/shop steward shall 
submit the issue to the immediate supervisor/fore
man. 

(b) If not settled at this stage, the employee and union 
delegate/shop steward shall submit the issue to the 
site manager of the Company. 

(c) If not settled at this stage, the union delegate/shop 
steward may submit the matter to the union organ
iser for discussion with the project manager or in
dustrial relations officer in consultation with the 
company's site manager. 

(d) If not settled at this stage, the union organiser may 
submit the matter to the union secretary for discus
sion with the project builder at the state senior man
ager level. The matter shall then be discussed further 
with the senior management representative of any 
other relevant contractor. 

(e) If the dispute still exists after the aforementioned 
processes have been carried out, then the matter shall 
be referred to the Western Australian Industrial Re
lations Commission for determination. The deci
sion of the Western Australian Industrial Relations 
Commission will be accepted by all parties subject 
to legal rights of appeal. 

(2) Whilst the above procedures are being carried out, work 
will continue as it did prior to the issue arising. Neither party 
shall be prejudiced as to final settlement by the continuance 
of work in accordance with this clause. 
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ll.-APPLICATION OF AGREEMENT 

(1) It is agreed the terms and conditions contained in this 
agreement shall be strictly followed by all parties to the agree
ment. 

(2) Should any dispute arise as to the application or inter
pretation of this agreement or any part of it, the matter in the 
first instance shall be discussed in the Consultative Commit
tee. If not resolved in these discussions the procedures pre
scribed in Clause lO.-Dispute Avoidance and Settlement 
Procedure of this Agreement shall be followed. 

l2.-PROCEDURE FOR SETfLING DISAGREEMENTS 
OVER SAFETY ISSUES 

(1) Where a safety problem exists, work shall cease only in 
the affected area. Work shall continue elsewhere unless ac
cess to safe working areas is unsafe. However, any problem 
of access shall immediately be rectified and the workers will 
use an alternative safe access to such safe working areas while 
the usual access is being rectified. 

(2) Should the whole project be in dispute on the basis that 
the whole project is thought to be unsafe, a Department of 
Occupational Health, Safety and Welfare (DOSHWA) inspec
tor shall be immediately called. Pending the arrival of the 
inspector, the following procedures shall apply: 

(a) Workers shall not leave the site but shall remain in 
the sheds. 

(b) Immediate inspections of the disputed areas involv
ing both employer and employee representatives of 
the site safety committee shall take place in the or
der of priority nominated by the project builder in 
consultation with other relevant contractors. These 
inspections shall identify what safety rectification 
needs to take place in the disputed areas. 

(c) All workers who can be gainfully employed, shall 
immediately rectify that which needs to be rectified. 

(d) The project builder will nominate in order of prior
ity the areas to be inspected by the safety committee 
as rectification work is completed. On verification 
that rectification has been completed, productive 
work will resume. Such resumption of work shall 
take place in stages as each area has been cleared. 

(e) Providing that any disagreement between the builder 
and the safety committee shall be determined by the 
recommendation of a DOSHWA inspector. 

(f) The position of the chairperson of the Workplace 
Safety Committee or the safety representative shall 
be undertaken in addition to their normal work obli
gations to the Company. 

(3) The Company and employee(s) recognise their obliga
tions as set out in the Occupational Health, Safety and Wel
fare Act. 

l3.-INDUSTRY STANDARDS 

The company will continue to meet its current level of pay
ment into the following non-wage benefit schemes for the life 
of the agreement. 

(1) The Construction and Building Unions Superannuation 
Scheme. 

(2) The WA Construction Industry Redundancy Fund. 

(3) The Portable Long Service Leave Scheme. 

l4.-ROSTERED DAYS OFF 

(I) The parties to this agreement acknowledge that a more 
flexible arrangement for the taking of RDO's will improve 
the efficiency of the building and construction industry. 

(2) (a) Where at any time during the project a variation to 
the RDO is required, the appropriate method of RDO flexibil
ity to meet the situation shall be discussed and agreed in the 
consultative committee. 

(b) Alternative arrangements for RDO's agreed in this pro
cedure shall be taken to meet the particular notice require
ments of the award. 

I5.-ALLOWANCES 

(I) Site Allowances 

A site allowance of $1.60 per each hour worked shall be 
paid to cover all special factors and disabilities related to work 
on the project. 

This allowance shall be paid in lieu of all special rates and 
conditions contained within Clause 9.-Special Rates and 
Provisions of the award with the exception of those rates for 
the lifting of heavy blocks, cleaning down brickwork and use 
of explosive powered tools. 

(2) Productivity Allowance 

(a) An allowance of $ 1.00 per each hour shall accrue to 
each employee whilst working on site on the project. 

(b) This allowance shall only become payable to the 
employee on the successful completion to program 
of all work on the project. 

(3) The allowances prescribed in this clause shall be paid in 
addition to the wage rates agreed between the parties. 

16.-SKILLS ENHANCEMENT PROGRAMME 

(1) The partieS recognise a commitment to develop and 
maintain a skills enhancement programme. 

Any agreed programmes will provide training in NBCITC 
accredited general, common and task specific skills appropri
ate to the relevant career path. 

(2) Training needs and opportunities shall be identified by 
the Consultative Committee. 

(3) To the extent possible and practicable, and where the 
parties agree, other site contractors may be integrated into the 
project builder's workplace reform programme insofar as it 
operates in relation to work covered by this agreement and is 
relevant to the type of work undertaken by the other party, and 
shall have access to all training material generally available to 
the project as deemed appropriate by the Consultative Com
mittee. 

(4) The parties to the agreement shall pay attention to issues 
of equity when determining access to training. For example, 
attention will be paid to ensure that employees lacking in lit
eracy skills are not disadvantaged. 

I7.-CONSULTATION ON TRAINING DEVELOPMENT 

The Consultative Committee shall monitor the introduction 
.of any skills enhancement programme applicable to work on 
the project. 

I8.-INTRODUCTION OF SKILLS BASED PAY 
CLASSIFICATION STRUCTURE 

(1) The parties to this agreement agree to work towards es
tablishing a skills based pay structure for this agreement simi-
1ar to those already existing at a company and national level. 

(2) No employee shall suffer a reduction in his/her rate of 
pay as a result of translation to the Matrix if introduced. 

(3) Within one month following signing of this agreement, 
the unions and the company shall meet and discuss guidelines 
for the process to proceed. 

19'-SICK LEAVE ENTITLEMENT 
The parties to this agreement agree to discuss during the life 

of this agreement possible means to ensure the efficient and 
effective operation of sick leave entitlements. Any agreement 
reached shall be taken as forming part of this agreement pro
vided it is appropriately documented and signed by all par
ties. 

20.-NO FURTHER CLAIMS 

Neither the union nor its members shall make any claim 
against the Company for any increase in rates remuneration 
or make any other claim at all while this agreement is current 
except for national or state award movements. 

21.-HOURS OF WORK 

The normal hours of work on this project shall be as per the 
award or as agreed from time to time within award prescrip
tions. 
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22.-SPECIAL CONDmONS 
The employees and unions undertake to adhere to the fol

lowing conditions of the Company: 
(1) (a) His agreed that neither the employer nor the union(s) 

shall place any restrictions or limitations on reasonable over
time work that may be required by a contractor who is party to 
this agreement. 

(b) Prior notification will be given to the relevant union(s) 
for Sunday work, however, no triple time or day in lieu will 
be claimed or apply to Sunday work and award rates only will 
apply. 

(2) The Company will determine the appropriate manning 
levels to ensure that a high level of work productivity is 
achieved at all times. 

(3) It is agreed by the union that stop work meetings on this 
project will be kept to a minimum and will be timed to create 
minimal disruption to work progress. An agreed number of 
employees will always remain at work to maintain continuity 
of essential production. 

(4) Staggered start times: At the request of the project 
builder, and to suit sensible movement of people and materi
als throughout the site, especially in relation to hoisting prob
lems, the company will be allowed to implement staggered 
starting and finishing times within the ordinary spread of hours 
prescribed by the award without penalty payment. 

(5) The Consultative Committee will ensure that lost time 
due to inclement weather is kept to a minimum. The Com
pany will be allowed to take all reasonable measures to ensure 
that the employees can get to their place of work and carry on 
working in under cover areas during inclement weather. Where 
necessary, this may also extend to providing protection to al
low workers to walk from one area to another, keeping their 
normal work clothes in a dry condition. 

23.-TEAM RATIOS 
There shall be no dispute or industrial action of any kind 

over team ratios on the project. However, should any concern 
arise that team composition is not in accordance with industry 
standards, the issue shall be discussed in the Consultative 
Committee. 

24.-DEMARCATION PROCEDURE 
(1) Consultation shall be the primary method of avoiding 

demarcation disputes. If a dispute does occur, then senior 
officials of the union concerned will meet with the aim of 
reaching a resolution as soon as possible. 

(2) A demarcation issue or dispute shall not result in a work 
stoppage, ban or limitation on the project. All work shall 
continue as normal whilst the dispute is being resolved. 

(3) If within a period of seven days the issue is not resolved, 
the matter will be referred to the Western Australian Indus~ 
trial Relations Commission. 

25.-DISCIPUNARY PROCEDURE 
The parties to this agreement agree during the period of the 

agreement to use the consultative processes established to dis
cuss an appropriate diSCiplinary procedure. 

26.-SIGNATORIES 
Signed by KEVIN REYNOLDS: 

Secretary 
For and on behalf of: 

Dated: 

The Western Australian 
Builders'Labourers, 
Painters & Plasterers 
Union of Workers 

Witness: ............................ Dated: ................ . 

TERRY SMITH: 
For and on behalf of: B Kernaghan & Co 

Dated: 

Witness: ......................... ... Dated: ................. . 

BOB EDWARDS & CO INDUSTRIAL AGREEMENT 
No. AG 61 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia-Western 

Australian Branch 

and 

Bob Edwards & Co 

No. AG 61 of 1995. 

Bob Edward's & Co Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 

18 May 1995. 
Order. 

HAVING heard Ms M Tome on behalf of the Applicant and 
Mr B Edwards on behalf of the Respondent, now therefore, 
the Commission pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, and by consent, hereby 
orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
from the frrst pay period on or after the 1st day of August 
1995. 

[L.S.] (Sgd.) P.E. SCOTT, 

Schedule. 

I.-TITLE 

Commissioner. 

This Agreement will be known as the Bob Edwards & Co 
Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Bob Edward's & Co (hereinafter referred 
to as the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
ve!lt the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 
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The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the Industrial Rela-
tions Act 1979, as amended (the "Act"). . 

8.-RELATIONSHIP WITH AWARD 

This agreement shall be read wholly in conjunction with the 
Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

IO.-WAGEINCREASE 
(I) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

I I.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

( I ) I pair safety boots. 
(2) 2 T-shirts with collars. 
(3) I bluey jacket for each employee employed during 

the period I April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion.and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment sball come into effect from the first pay' period on or 
after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 3rd day of March 1995. 

PART 1 
1/8/95 

Classification Hourly 
Rate 

Bricklayer $14.23 

APPENDIX A 

PART 2 
1/2/96-

Hourly 
Rate 

$14.70 

PART 3 
1/8/96 

Hourly 
Rate 

$15.17 

PART 4 
1/2/97 

Hourly 
Rate 

515.64 

BRITT BRICKLAYING INDUSTRIAL AGREEMENT 
No. AG 62 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards. 
Sawmills 'and Woodworkers Union of Australia-Western 

Australian Branch 

and 

Britt Bricklaying 

No. AG 62 of 1995. 

Britt Bricklaying Industrial Agreement 

COMMISSIONER P.E. SCOTT. 

18 May 1995. 
Order. 

HAVING heard Ms M Tome on behalf of the Applicant and 
Mr P Britt on behalf of the Respondent, now therefore, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent. hereby or
ders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
from the first pay period on or after the 1 st day of August 
1995. 

[L.S.] (Sgd.) P.E. SCOTT, 

Schedule. 

I.-TITLE 

Commissioner. 

This Agreement will be known as the Britt Bricklaying 
Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
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12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Britt Bricklaying (hereinafter referred to 
as the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the Industrial Rela
tions Act 1979, as amended (the "Act"). 

8.-RELATIONSHIP WITH AWARD 
This agreement shall be read wholly in conjunction with the 

Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 
(1) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all speciat rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

ll.-INDUSTRY STANDARDS. 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(1 ) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period I April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

l3.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after I August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 3rd day of March 1995. 

APPENDIX A 

PART 1 PART 2 PART 3 PART 4 
1/8/95 112196 118/96 112/97 

Classification Hourly Hourly Hourly Hourly 
Rate Rate Rate Rate 

Bricklayer $14.23 $14.70 $15.17 $15.64 

CAPEL DAIRY COMPANY ENTERPRISE 
AGREEMENT 1994 
No. AG 177 of 1994. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian. Liquor. Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 

and 

Capel Dairy Company and Others 

No. AG 177 of 1994. 

Capel Dairy Company Enterprise Agreement 1994. 

COMMISSIONER P.E. SCOTT. 

25 May 1995. 
Order. 

HAVING heard Mr N Ellery on behalf of the Applicant and 
Mr R Howard-Smith on behalf of the Capel Dairy Company, 
Mr N Hodgson on behalf of Metals and Engineering Work
ers' Union-Western Australian Branch, Ms V Ponnuthurai 
on behalf of the Transport Workers' Union of Australia, In
dustrial Union of Workers, Western Australian Branch and 
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Mr R Keilty on behalf of the Construction, Mining, Energy, 
Timberyards Sawmills and Woodworkers Union of Australia
Western Australian Branch), now therefore, the Commission 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, and by consent, hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
on and from the 19th day of April 1995. 

[L.S.] (Sgd.) P.E. SCOTT, 

Schedule. 

I.-TITLE 

Commissioner. 

This Agreement shall be referred to as the Capel Dairy Co. 
Enterprise Agreement 1994. 

2.-INDEX OF CLAUSES 
1. Title 
2. Index of Clauses 
3. Parties Bound 
4. Date and Period of Operation 
5. Relationship to Parent Award 
6. Definitions 
7. Aim of Agreement 
8. Agreement to be Available 
9. Single Bargaining Unit 

10. Consultative Committee 
11. Labour Flexibility 
12. Wage IncreaseslN 0 Extra Claim 
13. Contract of Employment 
14. Disciplinary Procedure 
15. Termination of Employment 
16. Hours of Work 
17. Overtime 
18. Parental Leave 
19. Training 
20. Confidentiality 
21. Grievance Procedure 
22. Introduction of Change 
23. Redundancy 
24. Personnel Selection and Career Path 
25. Declaration and Signatories 

Schedule A---,Parties 

3.-PARTIES BOUND 
This Agreement shall be binding upon Capel Dairy Co., the 

unions listed in Schedule A-Parties of this agreement and 
all employees who are members or eligible to be members of 
the unions listed in Schedule A-Parties of this agreement. 

4.-DATE AND PERIOD OF OPERATION 
This agreement shall take effect from the beginning of the 

first pay period commencing on or after the 19th April 1995 
and shall remain in force until 1 November 1996. 

5.-RELATIONSHIP TO PARENT AWARD 
To the extent of any inconsistency the terms and conditions 

of this agreement replace the terms and conditions of any site 
agreements and the following awards and all variations there
after, which would otherwise govern the employment rela
tionship at the enterprise: 

Dairy Factory Workers' Award 1982 (No. 15 of 1982); 
and 

Transport Workers (General) Award No. 10 of 1961; and 
Engine Drivers' (General) Award (No. R 21A of 1977); 

and 
Metal Trades (General) Award 1966 (No. 13 of 1965). 

6.-DEFINITIONS 
Employer-means Capel Dairy Co.; 
Union-means the relevant Union or Unions party to this 

agreement. 

7.-AIM OF AGREEMENT 
(I) It is the objective of the parties to this agreement to im

plement workplace practices so as to provide for more flex-

ible working arrangements, which improve the efficiency and 
productivity of the enterprise, enhance skills and job satisfac
tion and assist positively in ensuring that the company be
comes a more efficient enterprise. 

(2) The parties agree that the objectives of this agreement 
are to facilitate: 

(a) flexible working hours; 
(b) workplace productivity; 
(c) the development and maintenance of the most pro

ductive and harmonious working relationship obtain
able; 

(d) to increase the job security, job satisfaction, training 
opportunities and development of career paths; 

(e) the development and implementation of Key Per
formance Indicators. 

(3) The parties also agree that the objectives will not be 
limited to the measures set out at paragraphs (a) to (c) of 
subclause (2) of this clause. It is recognised that an important 
factor in reaching the above objectives is the development of 
a working environment where all parties are involved with 
the setting and achieving of objectives and continually review
ing the objectives. Both management and employees are com
mitted to co-operating positively to implement work practices 
that are flexible and meet the requirements of the company. 

8.-AGREEMENT TO BE AVAILABLE 
Copies of this agreement shall be available from Workplace 

Stewards, Single Bargaining Unit representatives, the Gen
eral Manager, Capel Dairy and the Manager, Industrial Rela
tions and Human Resources, GWF (Meat & Dairy). 

9.~INGLE BARGAINING UNIT 
(1) The company, employees and unions covered by this 

agreement have formed a single bargaining unit in accord
ance with the requirements of the Western Australian State 
Wage Decision in January 1992. 

(2) The single bargaining unit consists of shop floor repre
sentatives, employees and company management representa
tives. 

(3) The single bargaining unit has held negotiations and 
reached full agreement on the terms of this consent agree
ment. 

10.-CONSULTATIVE COMMITTEE 
(1) As soon as practicable following the ratification of this 

agreement, there shall be the formation of a Consultative Com
mittee. 

(2) The Consultative Committee shall consist of equal num
bers of employer and employee representatives. Each depart
ment shall be represented by one employee Representative 
and a Deputy. 

(3) Positions as Employee Representative shall be called 
for from amongst the employees in such Departments. Where 
more than one representative nominates, a ballot shall be held 
to determine one Representative. 

(4) At the first meeting of the Consultative Committee, Terms 
of Reference shall be established. Generally the Terms of 
Reference shall ensure this agreement is being implemented, 
including the development of Key Performance Indicators. 

(5) The parties have undertaken to develop a number of Key 
Performance Indicators (KPI's) and a programme for imple
mentation within a month of the date of certification of this 
agreement. 

(6) Indicative KPI's to be considered will include Quality 
(percentage of rejects, rework, waste or scrap), Throughput 
(changeover time, downtime, production per period), 
Timelines (delivery time, maintenance/repair turnaround time), 
Safety (audit checks, injury frequency), Environmental (envi
ronmental audit checks), Energy (consumption) and Cost of 
Production. 

(7) The Consultative Committee shall have the same term 
as this agreement. Where an employee vacancy occurs, nomi
nations shall be called from the relevant department and if 
necessary an election held to select the replacement member. 

(8) Training shall be provided, by an agreed provider, to all 
Consultative Committee members. 
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I I.-LABOUR FLEXIBILITY 
(1) All parties to this agreement commit themselves to a 

process of developing a workplace free from unnecessary de
marcation where employees can use their skills and compe
tence to the fullest extent. 

(2) It is recognised that trades personnel, unless otherwise 
agreed, will enhance their skills in those recognised generic 
trade categories utilised within the enterprise. 

(3) It is also recognised the breaking down of demarcations 
and increased flexibility of the workforce will be achieved 
through consultation where the relevant issues will be exam
ined. 

(4) In this regard, employees agree to carry out a range of 
duties which mayor may not involve the use of selected tools, 
plant and equipment as agreed to by the Consultative Com
mittee, the Union and the Company and subject to employees 
being fully trained and the duties safe, legal and within their 
skills, competence and classification to perform. For exam
ple, discussions and consultations will occur to examine which 
additional minor maintenance tasks on machines could be 
handled by production operators. 

(5) Employees may be required to work shift work and ro
tate amongst departments. 

(6) Any disputes arising from the application of this clause 
shall be dealt with in accordance with Clause 21.--Grievance 
Procedure of this agreement. 

12.-WAGE INCREASESINO EXTRA CLAIM 
(1) The wages rates set out in the appropriate awards, as at 

1 August 1994 be adjusted in accordance with the following: 
6.0% -effective from 1st pay period commencing on or 

after the date of ratification of this agreement. 
2.5% -effective from 1st pay period commencing 12 

months after the date of ratification of this agree
ment and dependant upon the continued imple
mentation of agreed Key Performance Indicators 
in accordance with subclause (5) of Clause 10.
Consultative Committee of this agreement. 

2.0% -effective from 1st pay period commencing 18 
months after the date of ratification of this agree
ment and dependant upon the continued imple
mentation of agreed Key Performance Indicators 
in accordance with subclause (5) of Clause 10.
Consultative Committee of this agreement. 

(2) The payments made under subclause (I) of this clause 
shall be in lieu of any State Wage Case increases awarded by 
the Industrial Relations Commission during the period of this 
agreement. 

(3) It is a condition of this agreement that the Unions and 
their members employed by Capel Dairy Co. undertake not to 
pursue any extra claims for the duration of this agreement 
except when consistent with the terms of this agreement. 

13.-CONTRACT OF EMPLOYMENT 
(1) No employee shall be employed except in accordance 

with the following: 
(a) Full Time 

A full time employee shall mean an employee who 
is engaged to work the standard full time hours of 
the enterprise. 

(b) Part Time 
(i) A part time employee shall mean an employee 

who works a regular number of hours less than 
38 hours per week. 

(ii) A part time employee shall receive payment 
of wage, annual leave, public holidays, sick 
leave, long service leave and bereavement 
leave as prescribed by the relevant award on a 
pro-rata basis in the same proportions as the 
number of hours usually worked each week 
bears to 38 hours per week. 

(c) Casual Employment 
A casual employee is an employee who is engaged 
by the hour and paid a loading of 20% and whose 
period of engagement is expected to be less than four 
weeks. 

(d) Temporary Employment 
A temporary employee shall mean an employee who 
is employed for a specific period of up to 13 weeks 
in any period of employment. 

(2) Notification in Writing 
With the exception of a casual employee, and subject to 

subclause (3) of this clause an employee upon engagement 
shall be advised in writing of his or her employment status, 
hours of work and grading. 

(3) Appointment and Probation 
(a) With the exception of a casual employee and tempo

rary employees all employees shall be on probation 
for three months. 

(b) At the conclusion of the three months and whenever 
necessary prior to that time, the performance of the 
employee shall be assessed. 

(c) During the probationary period, if it is necessary to 
terminate the services of an employee he or she shall 
be given a weeks notice or paid one week in lieu. 

(d) After the successful completion of the probationary 
period the employee shall be notified in writing of 
his or her appointment. 

(4) Absence from Duty 
The employer shall be under no obligation to pay for any 

day not worked upon which the employee is required to present 
for duty, except when such absence is authorised in accord
ance with the provisions of the relevant award or otherwise 
approved by the employer. 

(5) StandingDown of Employees 
The employer may deduct payment for any day or part of a 

day on which an employee cannot be usefully employed aris
ing out of any cessation of operations, either wholly or par
tially, due to industrial disputes including any strikes, bans or 
limitations or any cause for which the employer is not reason
ably responsible. 

14.-DISCIPLINARY PROCEDURE 
The following procedure shall be adhered to by the com

pany and the employees: 
(I) Employees who exhibit unsatisfactory performance 

or behaviour shall be counselled so that they under
stand the standards expected of them and will be 
offered assistance and guidance in achieving those 
standards. 

(2) 

(3) 

(4) 

(5) 

(6) 

C.onfidential written records of such counselling will 
be made. The employee will be shown the written 
recorq and will have the opportunity of commenting 
on its contents whether in writing or orally. 
Employees whose performance or behaviour is un-' 
satisfactory will be given time as agreed between 
the employee and the company to demonstrate a will
ingness to improve. If, at the end of this period, the 
employee shows no willingness to improve in the 
opinion of the company, then disciplinary action up 
to and including dismissal may be taken. 
If the circumstances for which an employee has been 
disciplined continue he or she shall be provided with 
a second written warning. A third written warning 
may result in the employee being dismissed. 
Nothing in the procedure shall limit the right of the 
company to dismiss an employee for serious mis-
conduct in accordance with clause 15.-Termina
tion of Employment of this agreement. 
At all stages of the disciplinary process the employee 
will be entitled to have another available employee 
present as a witness if desired. The union repre
sentative shall be informed providing employee con
fidentiality is not breached. 

15.-TERMINATION OF EMPLOYMENT 
(1) The employer must not terminate an employee's em

ployment unless: 
(a) the employee has been given either the period of 

notice required by subclause (3), or compensation 
instead of notice; or 
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(b) the employee is gUilty of serious misconduct, that 
is, misconduct of a kind such that it would be unrea
sonable to require the employer to continue the em
ployment during the notice period. 

(2) Subject to the provisions of this clause, a party to a con
tract of service may, on any day give to the other party the 
appropriate period of notice of termination of the contract pre
scribed in subclause (3) of this clause and the contract termi
nates when that period expires. 

(3) Notice of Termination by Employer 
(a) In order to terminate the employment of an employee 

(other than a casual employee) the employer shall 
give the employee the following notice-

Period of Continuous Service Period of Notice 
During the first month 1 day 
More than one month but 1 week 

less than 1 year 
1 year but less than 3 years 2 weeks 
3 years but less than 5 years 3 weeks 
5 years and over 4 weeks 

(b) An employee who at the time of being given notice 
is over 45 years of age and who at the date of termi
nation has completed two years' continuous service 
with the employer, shall be entitled to one week's 
notice in addition to the notice prescribed in 
subclause (2) of this clause. 

(4) Payment in lieu of the notice prescribed in subclause (2) 
of this clause shall be made if the appropriate notice period is 
not given. Provided that employment may be terminated by 
part of the period of notice specified and part payment in lieu 
thereof. 

(5) In calculating any payment in lieu of notice the employer 
shall pay the employee the ordinary wages for the period of 
notice had the employment not been terminated. 

(6) The period of notice in this clause shall not apply in the 
case of casual employees, apprentices or employees engaged 
for a specific period of time or for a specific task or tasks. 

(7) For the purpose of this clause continuity of service shall 
not be broken on account of: 

(a) any interruption or termination of the employment 
by the employer if such interruption or termination 
has been made merely with the intention of avoid
ing obligations hereunder in respect of leave of ab
sence; 

(b) any absence from work on account of personal sick
ness or accident for which an employee is entitled to 
claim sick pay as prescribed by the relevant award 
or on account of leave lawfully granted by the em
ployer; or 

(c) any absence with reasonable cause, proof whereof 
shall be upon the employee; 

Provided that in the calculation of continuous service under 
this subclause any time in respect of which an employee is 
absent from work except time for which an employee is enti
tled to claim annual leave, sick pay, long service leave and 
public holidays as prescribed by the relevant award shall not 
count as time worked. 

(8) Service by the employee with a business which has been 
transmitted from one employer to another and the employee's 
service has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave Provi
sions published in Volume 66 of the Western Australian In
dustrial Gazette at pages 1-4 shall also constitute continuous 
service for the purpose of this clause. 

(9) Notice of Termination by Employee 
(a) The notice of termination required to be given by an 

employee shall be the same as that required by an 
employer, save and except that there shall be no ad
ditional notice based on the age of the employee 
concerned. 

(b) If an employee fails to give the required notice or 
having given, or been given, such notice leaves be
fore the notice expires, the employee forfeits the 
entitlement to any moneys owing to the employee 
under the relevant award except to the extent that 

those moneys exceed the ordinary wages for the re
quired period of notice. 

(10) TIme Off During Notice Period 
Where an employer has given notice of termination to an 

employee who has completed one month's continuous serv
ice, that employee shall, for the purpose of seeking other em
ployment be entitled to be absent from work up to a maximum 
of eight ordinary hours without deduction of pay. The time 
off shall be taken at times that are convenient to the employee 
after consultation with the employer. 

Provided that this subclause shall not apply to a casual em
ployee. 

(11) Statement of Employment 
The employer shall, upon receipt of a request from an em

ployee whose employment has been terminated, provide to 
the employee a written statement specifying the period of 
employment and the classification or the type of work per
formed by the employee. 

(12) Casual Employees 
(a) The period of notice of termination in the case of a 

casual employee shall be one hour. 
(b) If the required notice of termination is not given one 

hour's wages shall be paid by the employer or for
feited by the employee. 

(13) Temporary Employees 
(a) A temporary employee shall terminate when his or 

her contracted period expires. 
(b) Where possible the employer may provide a reminder 

a week before the contract expires. 
(14) Employee to Have Opportunity to Respond to Allega

tions 
The employer must not terminate an employee's employ

ment for reasons related to the employees conduct or perform
ance unless: 

(a) the employee has been given the opportunity to de
fend himself or herself against the allegations made; 
or 

(b) the employer could not reasonable be expected to 
give the employee that opportunity. 

16. HOURS OF WORK 
(1) In order to change an employees ordinary hours of work 

the employer shall where practical provide the employee with 
at least five working days notice. Provided the employer and 
employee can agree on a lesser period of notice. 

(2) Rostered days off may, by agreement between the em
ployer and employee, be paid out in lieu of taking the time 
off. 

17.-OVERTIME 
Payment in Lieu 

Where an employee has become entitled to an overtime pay
ment, he or she may request that the overtime be commuted 
leave calculated at the appropriate overtime rate. The request 
must be in writing. 

The time off in lieu, if granted, must be taken at a mutually 
agreeable time. 

Any accrued leave not taken at the time of termination shall 
be paid out. 

18.-PARENTALLEAVE 
The parental leave provision contained in the Industrial 

Relations Act 1988 shall apply to employees under this agree
ment. 

19.-TRAINING 
(1) PROCESS FOR DEVELOPING OF TRAINING 
The parties to this agreement recognise that in order to in

crease efficiency, productivity and international competitive
ness of industry, a greater commitment to training and skill 
development is required. Accordingly, the parties commit 
themselves to: 

(a) developing a more highly skilled and flexible 
workforce; 
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(b) providing employees with career opportunities 
through appropriate training to acquire additional 
skills; and 

(c) removing barriers to the utilisation of skills acquired. 
(2) Following proper consultation through the establishment 

of a training committee, the employer shall develop a training 
programme consistent with: 

(a) the current and future skill needs of the enterprise; 
(b) the size, structure and nature of the operations of the 

enterprise; 
(c) the need to develop vocational skills relevant to the 

enterprise and the metal and engineering industry 
through courses conducted by accredited educational 
institutions and providers. 

(3) A training committee shall be constituted by equal num
bers of employer and employee representatives, and shall be 
determined in the same manner as the Consultative Commit
tee is determined, as described in subclauses 10(2) and 10(3); 
it shall have a charter which clearly states its role and respon
sibilities, for example: 

(a) formulation of a training programme and availabil
ity of training courses and career opportunities to 
employees; 

(b) dissemination of information on the training pro
gramme and availability of training courses and ca
reer opportunities to employees; 

(c) the recommending of individual employees for train
ing and reclassification; 

(d) monitoring and advising management and employ
ees regarding the on-going effectiveness of the train
ing. 

(4) It is agreed that additional training in accordance with 
the programme developed pursuant to subclause (2) hereof 
should be undertaken by an employee, that training may be 
undertaken either on or off the job and if the training is under
taken during ordinary working hours, the employee concerned 
shall not suffer any loss of pay. The employer shall not unrea
sonably withhold such paid training leave. 

(5) Where training is undertaken outside ordinary hours, 
payment shall be at the employee's ordinary rate. 

(6) Any costs associated with standard fees for prescribed 
courses and prescribed textbooks (excluding those textbooks 
which are available in the employer's technical library) in
curred with the undertaking of training shall be reimbursed 
by the employer upon production of evidence of such expendi
ture. Provided that reimbursement shall be on an annual basis 
subject to the presentation of reports of satisfactory progress. 

(7) Travel costs incurred by an employee undertaking train
ing in accordance with this clause, which exceed those nor
mally incurred in travelling to and from work, shall be 
reimbursed by the employer. 

(8) Any disputes arising in relation to this clause shall be 
subject to the provisions of Clause 21.--Grievance Procedure 
of this agreement. 

20.-CONFIDENTlALITY 
(1) All employees are required to keep information about 

the business of the employer confidential. Disclosure may 
only be made with the express consent of the employer. 

(2) Unauthorised disclosure by an employee may result in 
dismissal. 

21.--GRIEVANCE PROCEDURE 
In the event of a industrial dispute or claim arising concern

ing an aspect of the terms and conditions of employment the 
dispute should be dealt with in the following manner: 

(1) As soon as practicable after the dispute or claim has 
arisen, the employee concerned shall take the matter 
up with his or her immediate supervisor affording 
him or her the opportunity to remedy the cause of 
the dispute or claim. 

(2) Where any such attempts at settlement have failed, 
or where the dispute or claim is of such nature that a 
direct discussion between the employee and his or 
her immediate supervisor would be inappropriate, 

(3) 

the employee may notify a duly authorised shop stew
ard who, if she or he considers that there is some 
substance in the dispute or claim shall forthwith take 
the matter up with the Factory Manager or his or her 
representative. 

If the matter is not resolved it shall then be re
fe!Tedto th~ General Manager or his representative. 
If the matter is not settled it shall be referred to the 
Branch Secretary of the union who will attempt to 
resolve it with the employer. 

(4) irtite matter is not settled it may be submitted to the 
WA Industrial Relations Commission which shall en
de,avour to resolve the issue between the parties by 
conciliation. 

(5) Without prejudice to either party, normal work shall 
continue in accordance with the award while the mat
ters in dispute are being dealt with in terms of this 
clause. 

22.-INTRODUCTlON OF CHANGE 
(1) Employers Duty to Notify 

(a) Where an employer has made a definite decision to 
introduce major changes in production. program, or
ganisation, structure or technology that are likely to 
have Significant effects on employees, the employer 
shall notify the employees who may be affected by 
the proposed changes and both the Federal Secre
tary and Branch Secretary of the union. 

(b) "Significant effects" include termination of employ
ment, major changes in the composition, operation 
or size of the employer's workforce or in the skills 
required; the elimination or diminution of job op
portunities, promotion opportunities or job tenure; 
the alteration of hours of work; the need for retrain
ing or transfer of employees to other work or loca
tions and the restructuring of jobs. Provided that 
where the Award makes provision for alteration of 
any of the matters referred to' herein an alteration 
shall be deemed not to have significant effect. 

(2) Employers Duty to Discuss Change 
(a) The employer shall discuss with the employees af

fected and the union, amongst other things, the in
troduction of the changes referred to in subclause (1) 
of this clause, the effects the changes are likely to 
have on employees, measures to avert or mitigate 
the adverse effects of such changes on employees 
and shall give prompt consideration to matters raised 
by the employees and/or the union in relation to the 
changes. 

(b) The discussions shall commence as early as practi
cable after a definite decision has been made by the' 
employer to make the changes referred to in 
paragraph (b) of subclause (1) hereof. 

(c) For the purposes of such discussion, the employer 
shall provide in writing to the employees concerned 
and the union, all relevant information about the 
changes including the nature of the changes pro
posed; the expected effects of the changes on em
ployees and any other matters likely to affect 
employees provided that any employer shall not be 
required to disclose confidential information the dis
closure of which would be inimical to the employ
er's interests. 

23.-REDUNDANCY 
(1) Discussions before Termination 

(a) Where an employer has made a definite decision that 
the employer no longer wishes the job the weekly 
employee has been doing done by anyone and this is 
not due to the ordinary customary turnover of la
bour and that decision may lead to termination of 
employment, the employer shall hold discussions 
with the employees directly affected and with the 
union. 

(b) The discussions shall take place as soon as is practi
cable after the employer has made a definite deci
sion which will invoke the provisions of paragraph 
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(a) of this subclause, and shall cover, amongst other 
things, any reasons for the proposed tenninations, 
measures to avoid or minimise the tenninations and 
measures to mitigate any adverse effects of any ter
minations on the employees concerned. 

(c) For the purpose of the discussion the employer shall, 
as soon as practicable, provide in writing to the em
ployees concerned and the union, all relevant infor
mation about the proposed tenninations including 
the reasons for the proposed terminations, the number 
and categories of employees likely to be affected, 
and the number of workers nonnally employed and 
the period over which the tenninations are likely to 
be carried out. Provided that any employer shall not 
be required to disclose confidential infonnation the 
disclosure of which would be inimical to the em
ployer's interests. 

(2) Transfer to Lower Paid Duties 

Where an employee is transferred to lower paid duties for 
reasons set out in paragraph (a) of subclause (1) of this clause 
the employee shall be entitled to the same period of notice of 
transfer as he or she would have been entitled to if his or her 
employment had been tenninated, and the employer may at 
the employer's option, make payment in lieu thereof of an 
amount equal to the difference between the employee's fonner 
classification rate and the new lower classification rate for the 
number of weeks of notice still owing. 

(3) Severance Pay 

(a) In addition to the period of notice prescribed for or
dinary tennination in subclause (2) of Clause 15.
Tennination of Employment of this agreement, and 
subject to further order of the Commission, a weekly 
employee whose employment is tenninated for rea
sons set out in paragraph (a) of subclause (1) of this 
clause, shall be entitled to the following amount of 
severance pay in respect of a continuous period of 
service: 

Period of Continuous Service 
1 year or less 
1 year and up to the completion 

of2 years 
2 years and up to the completion 

of3 years 
3 years and up to the completion 

of 4 years 
4 years and up to the completion 

of5 years 
5 years and over 

Severance Pay 
Nil 

4 weeks' 
ordinary pay 

6 weeks' 
ordinary pay 

7 weeks' 
ordinary pay 

8 weeks' 
ordinary pay 

2 weeks' 
ordinary pay for 
each additional 

year to a 
maximum of 

30 weeks. 

(b) Provided that where the employee has notified the 
employer of the intention to retire the severance pay
ments shall not exceed the amount which the em
ployee would have earned if employment with the 
employer had proceeded to the employee's retire
mentdate. 

(4) Employee Leaving During Notice Period 

An employee whose employment is tenninated for reasons 
set out in paragraph (a) of subclause (1) of this clause may 
tenninate his or her employment during the period of notice 
and, if so, shaIl be entitled to the same benefits and payments 
under this clause as if he or she had remained with the em
ployer until the expiry of such notice. Provided that in such 
circumstances the employee shall not be entitled to payment 
in lieu of notice. 

(5) Alternative Employment 

The employer shall not be required to pay severance pay 
where the employee is found alternative employment within 
George Weston Foods and subject to the position being ac
ceptable to the e~ployee. 

(6) Time off During Notice Period 
(a) During the period of notice oftennination given by 

the employer for reasons set out in paragraph (a) of 
subclause (1) of this clause an employee shall be al
lowed up to one day's time off without loss of pay 
during each week of notice for the purpose of seek
ing other employment. 

(b) If the employee has been allowed paid leave for more 
than one day during the notice period for the pur
pose of seeking other employment, the employee 
shall, at the request of the employer, be required to 
produce proof of attendance at an interview or he or 
she shall not receive payment for the time absent. 
For this purpose a statutory declaration will be suf
ficient. 

(7) Notice to Commonwealth Employment Service 
Where a decision has been made to tenninate employees in 

the circumstances outlined in paragraph (a) of subclause (1) 
of this clause, the employer shall notify the Commonwealth 
Employment Service thereof as soon as possible giving rel
evant infonnation including the number and categories of the 
employees likely to be affected and the period over which the 
tenninations are intended to be carried out. 

(8) Employees with Less Than One Year's Service 

This clause shall not apply to employees with less than one 
year's continuous service and the general obligation on the 
employerls should be no more than to give relevant employ
ees an indication of the impending redundancy at the first rea
sonable opportunity, and to take such steps as may be 
reasonable to facilitate the obtaining by the employees of suit
able alternative employment. 

(9) Employees Exempted 

This clause shall not apply where employment is tenninated 
as a consequence of conduct that justifies instant dismissal, 
including malingering, inefficiency, neglect of duty or mis
conduct, or in the case of casual employees, apprentices, or 
employees engaged for a specific period of time or for a speci
fied task or tasks. 

24.-PERSONNEL SELECTION AND CAREER PATH 

(1) The objective of the company's Personnel Selection 
Policy will be to choose the best person for the job. 

(2) Appointments shall be on merit. Criteria for selection 
will be based upon objective job related competencies. 

(3) The company's policy shall, at all times, embrace the 
principles of equal opportunity and fair treatment. In particu
lar, the company will recruit, train, and promote persons in all 
job titles without regard to sex, race, political or religious be
liefs, or any other discriminatory basis. 

26.-DECLARATION AND SIGNATORIES 
(1) Declaration 

This enterprise agreement has been negotiated through ex
tensive consultation between management and employees. The 
content of the agreement has been canvassed with all parties. 
All parties are entering into this agreement with full knowl
edge as to the content and effect of the document. 

The parties declare that this agreement: 
(a) Is not contrary to public interest; 
(b) Is not unfair, harsh or unconscionable; 
(c) Was at no stage entered into under duress, and; 
(d) Reflects the interest and desires of the parties. 

(2) Future Negotiations 

The parties agree to commence negotiations on a new agree
ment no later than 3 months before this agreement expires. 

(3) Signatories 

This agreement is made at Capel on this the lOth day of 
January 1995. 

SIGNED FOR AND ON 
BEHALF OF 
CAPEL DAIRY CO. 

IN THE PRESENCE OF 
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SIGNED FOR AND ON IN THE PRESENCE OF 
BEHALF OF 
THE AUSTRALIAN LIQUOR, 
HOSPITALITY AND 
MISCELLANEOUS WORKERS 
UNION, MISCELLANEOUS 
WORKERS DIVISION, 
WESTERN AUSTRALIAN BRANCH 

SIGNED FOR AND ON IN THE PRESENCE OF 
BEHALF OF 
TRANSPORT WORKERS' UNION 
OF AUSTRALIA, INDUSTRIAL 
UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

SIGNED FOR AND ON IN THE PRESENCE OF 
BEHALF OF 
THE CONSTRUCTION, MINING, 
ENERGY, TIMBERYARDS, 
SAWMILLS AND WOODWORKERS 
UNION OF AUSTRALIA
WESTERN AUSTRALIAN BRANCH 

SIGNED FOR AND ON IN THE PRESENCE OF 
BEHALF OF 
METALS AND ENGINEERING 
WORKERS' UNION-WESTERN 
AUSTRALIAN BRANCH 

SCHEDULE A-PARTIES 
Capel Dairy Company (WA) 
The Australian Liquor, Hospitality and Miscellaneous Work

ers Union, Miscellaneous Workers Division, Western Aus
tralian Branch 

The Construction, Mining, Energy, TImberyards, Sawmills and 
Woodworkers Union of Australia-Western Australian 
Branch 

Metals and Engineering Workers' Union -Western Austral
ian Branch 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

DELKEY HOLDINGS INDUSTRIAL AGREEMENT 
No. AG 63 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, TImberyards, 
Sawmills and Woodworkers Union of Australia-Western 

Australian Branch 

and 

Delkey Holdings 

No. AG 63 of 1995. 

Delkey Holdings Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 

18 May 1995. 
Order. 

HAVING heard Ms M Tome on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 

on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
from the first pay period on or after the 1 st day of August 
1995. 

[L.S.] (Sgd.) P.E. SCOTT, 

Schedule. 

I.-TITLE 

Commissioner. 

This Agreement will be known as the Delkey Holdings 
Industrial Agreement. 

2.-ARRANGEMENT 
1. TItle 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Delkey Holdings (hereinafter referred to 
as the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 
1995 and shall continue in effect until 31 July 1997. Pro

vided that nothing in this clause shall prevent the implemen
tation of a comprehensive enterprise agreement as detailed in 
Clause 9.-Enterprise Agreement of this Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41 A(2) of the Industrial Rela
tions Act 1979, as amended (the "Act"). 

8.-RELATIONSHIP WITH AWARD 
This agreement shall be read wholly in conjunction with the 

Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 
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9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 
(1) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

1 I.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 24th day of March 1995. 

~PENDIXA 

PART 1 
118/95 

Classification Hourly 
Rate 

Bricldayer $14.23 

PART 2 
112196 

Hourly 
Rate 

$14.70 

PART 3 
118/96 

Hourly 
Rate 

$15.17 

PART 4 
112197 

Hourly 
Rate 

$15.64 

ELTIN LIMITED HEDGES GOLD MINE 
MAINTENANCE AGREEMENT 

No. AG 49 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Eltin Limited 
and 

Metals and Engineering Workers' Union-Western 
Australian Branch 

No. AG 49 of 1995. 

Eltin Limited Hedges Gold Mine Maintenance Agreement. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 May 1995. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 49 of 1995. 
HAVING heard Mr A. Cameron on behalf of the Applicant 
and Mr D. Hicks on behalf of the Respondent, and by con
sent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders-

THAT the Eltin Limited Hedges Gold Mine Mainte
nance Agreement is hereby registered as an Enterprise 
Bargaining Industrial Agreement from the beginning of 
the fust pay period to commence on or after the 11 th day 
of May, 1995. 

[L.S] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 

Schedule. 
I.-TITLE 

This Agreement shall be known as the 'Eltin Limited Hedges 
Gold Mine Maintenance Agreement' . 

2.-TERM 
This Agreement shall apply from 11th May, 1995 for a pe

riod of two years. 

3.-ARRANGEMENT 
1. Title 
2. Term 
3. Arrangement 
4. Area and Scope 
5. Contract of Service 
6. Hours of Work 
7. Overtime 
8. Shift Work 
9. Payment of Wages 

10. Holidays and Annual Leave 
11. Absence Through Sickness 
12. BereavementLeave 
13. Long Service Leave 
14. Classification and Wage Rates 
15. Union Representation 
16. Shop Stewards 
17. Redundancy 

Signatories 

4.-AREA AND SCOPE 
This Agreement shall apply to Eltin Limited and it's em

ployees engaged in the maintenance and repair of mobile and 
fixed mining plant and eqnipment at the Hedges Gold Mine in 
Western Australia. 

The Agreement shall not apply to persons engaged as "serv
iceman" and who fall within the area and scope of the Hedges 
AWUEnterprise Agreement. 

This Agreement shall also apply to the Metals and Engi
neering Workers' Union-Western Australian Branch. 

Unless otherwise specially stated this Agreement shall pro
vide for the rates of pay and conditions applicable at Hedges, 
and no other award or agreement shall apply. 
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5.-CONTRACT OF SERVICE 
The Contract of Service Clause (Clause 6) of the Metal 

Trades (General) Award 1966, No. 13 of 1965, Part I-Gen
eral, shall form part of and shall be deemed to be incorporated 
into this Agreement. 

Employees acknowledge that the nature of the employers 
business is such that work is undertaken at various locations 
throughout Australia. 

Employees acknowledge that employment with the employer 
may require employees to be transferred to other locations in 
Australia. 

The employer may transfer employees covered by this Agree
ment to any of its Australian Operations for up to three months, 
after which time an employee may return to Hedges if the 
employee so desires. 

The employer shall give employees one week's notice of 
such transfers and shall pay the cost of transfers. Transfers 
unless otherwise stated by the employer shall be on single 
status. 

Employees transferred to other sites shall maintain the rate 
of pay paid under this Agreement but shall work to and abide 
by the hours, rest and recreation, and other provisions of the 
site to which they are being transferred. 

6.-HOURS OF WORK 
(1) The Hours Clause (Clause 13) of the Metal Trades (Gen

eral) Award 1966, No. 13 of 1965, Part I-General, shall form 
part of and shall be deemed to be incorporated into this Agree
ment. 

(2) Not withstanding subclause (1) above the implementa
tion of the 38 hour week shall be by employees working less 
than eight ordinary hours each day in accordance with Clause 
13(3)(a)(i) of the Metal Trades (General) Award 1966, No. 13 
of 1965. 

7.-DVERTIME 
The Overtime Clause (Clause 14) of the Metal Trades (Gen

eral) Award 1966, No. 13 ofl965, Part I-General, shall form 
part of and shall be deemed to be incorporated into this Agree
ment. 

S.-SHIFT WORK 
(1) Agreement on shift work has been reached between the 

employer, the employees and the union. 
(2) Subject to Clause (6).-Hours of work and Clause 7.

Overtime of this Agreement the shift rotation shall be five (5) 
day shifts, followed by five (5) nights followed by five (5) 
days off. 

(3) The employer may ask for volunteers to work during 
their days off. Employees may work during their days off on 
a voluntary basis. 

Employees volunteering to work such days shall be paid at 
ordinary rates for the ordinary hours on any such days and 
overtime for overtime hours in accordance with this Agree
ment. 

(4) The hours of work for the shifts shall be: 
(a) Day shift 5.50am to 6.1Opm 
(b) Night shift 5.5Opm to 6.lOam 

(5) All work performed in ordinary hours on a rostered shift, 
when the major portion of such shift falls on a Saturday, Sun
day or a Holiday shall be paid for as follows: 

Saturday - at the rate of double time. 
Sunday - at the rate of double time. 
Holidays - at the rate of double time. 

Persons engaged on night shift Monday to Friday shall be 
paid an additional 15% for ordinary hours worked. 

9.-PAYMENT OF WAGES 
Wages shall be paid fortnightly by electronic transfer into a 

bank account nominated by the employee. 

lO.-HOLIDAYS AND ANNUAL LEAVE 
(1) The Holidays and Annual leave Clause (Clause 23) of 

the Metals Trades (General) Award 1966, No. 13 of 1965, 
Part I-General, shall form part of and be deemed to be incor
porated in this Agreement. 

(2) Not withstanding subclause (1) above the annual leave 
entitlements for continuous shift workes covered by this Agree
ment shall be four weeks per annum. 

11 .-ABSENCE THROUGH SICKNESS 
(1) An employee absent from work through personal illness 

or injury by accident is entitled to leave of absence without 
deduction of pay on the following conditions and limitations: 

(a) Payment for absence through sickness or injury will 
be for: 

(i) Full time employees 7.6 hours; and 
(ii) Part time employees ordinary rostered hours 

at the employees ordinary hourly rate, up to maxi
mum of 7.6 hours per day. 

(b) The employee is not entitled to be paid under this 
clause for any period in respect of which the em
ployee is entitled to workers compensation. 

(c) The employee is not entitled to be paid leave of ab
sence under this clause for any period in excess of 
the accumulated sick leave entitlement. 

(d) The employee will provide to the satisfaction of the 
employer, evidence of illness or injury in respect of 
each day for which payment is claimed. 

(e) Leave Benefits will accumulate at the rate of 10 days 
per year of continuous service. 

(2) The employee will make every effort to inform the em
ployer of the employee's inability to attend for duty, the na
ture of injury or illness and estimated duration of absence not 
later than two hours prior to the commencement of the rostered 
shift. 

I2.-BEREAVEMENT LEAVE 
An employee is entitled to a maximum of three (3) days off 

duty in anyone year of service without loss of pay for ordi
nary hours for bereavement leave on the production of satis
factory evidence of the death of the employees husband, wife, 
father, mother, brother, sister, child, stepchild or parents-in-law. 
For this clause, the words wife and husband include defacto 
wife or husband. 

B.-LONG SERVICE LEAVE 
The Long Service Leave Provisions of Clause 34 of the A WU 

Gold (Mining and Processing) Award 1993 shall be incorpo
rated into and form part of this Agreement. . 

14.-CLASSIFICATION AND WAGE RATE 
(1) MAINTENANCE EMPLOYEE LEVEL 1; Means: 
An employee on commencement 

at Hedges $500.84 per week 
MAINTENANCE EMPLOYEE LEVEL 2; Means: 
A maintenance tradesperson who is able to correctly diag

nose faults, evaluate and assess the possible impact to the 
operation and initiate first stage maintenance remedial action, 
who works with minimal supervision, provides other trades 
guidance and assistance, exercises trade skills relevant to the 
specific requirements of the enterprise. 

$545.30 per week 
(2) In addition to the wage prescribed in this clause a lead

ing hand shall be paid $5.08 per shift worked as a leading 
hand. 

I5.-UNION REPRESENTATION 
The employer recognises and accepts the rights of the Met

als and Engineering Workers' Union-Western Australian 
Branch, party to this award to represent the interest of its mem
bers. 

A duly accredited full time official of the Union party to this 
award may enter the employers property and premises at any 
time but shall not, without agreement of the manager, or an
other appropriate representative of the employer, interview 
employees during their rostered working hours. 

16.-SHOP STEWARDS 
An employee who, pursuant to the Constitution and Gen

eral Rules of the Union, is appointed or elected to the position 
of Shop Steward shall be recognised as such by the employer. 
An employer shall where possible, allow reasonable access to 
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telephone and facsimile facilities and shall also ensure pri
vacy, so that the shop steward may communicate with the 
Union's office in Perth. 

17.-REDUNDANCY 
The provisions of Clause 32A "Redundancy" of the Metal 

Trades (General) Award 1966, No. ·13 of 1965, shall be incor
porated in and form part of this Agreement. 

SIGNATORIES 
In witness whereof the parties hereto have signed and where 

necessarily sealed, this Agreement on the: 
21 st day of February, 1995 at Perth 

signed on behalf of Eltin Open Pit Operations Pty Ltd 
P. ZORZI 

in the presence of 
B. KING 

signed on behalf of the Metals and Engineering Workers' 
Union-Westem Australian Branch 

T.HODGSON 

in the presence of 
D. HICKS 

FINTERN PTY LTD INDUSTRIAL AGREEMENT 
No. AG 64 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 
and 

Fintern Pty Ltd 
No. AG 64 of 1995. 

Fintern Pty Ltd Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 
18 May 1995. 

Order. 
HAVING heard Ms M Tome on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con
sent, hereby orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the first pay period on or after the 1 st day of August 1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

Schedule. 
I.-TITLE 

This Agreement will be known as the Fintern Pty Ltd 
Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
S. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Fintern Pty Ltd (hereinafter referred to as 
the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the Industrial Rela
tions Act 1979, as amended (the "Act"). 

S.-RELATIONSHIP WITH AWARD 
This agreement shall be read wholly in conjunction with the 

Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 
(1) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

1 I.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua-
tion Scheme. . 

(2) The Western Australian Construction Industry Re
dundancy Fund. 
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(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
wiII be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer wiIl also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

l3.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFlCATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after I August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 4th day of April 1995. 

APPENDIX A 

PART 1 PART 2 
118/95 112196 

Classification Hourly 
Rate 

Bricklayer $14.23 

Hourly 
Rate 

$14.70 

PART 3 
118/96 

Hourly 
Rate 

$15.17 

PART 4 
112197 

Hourly 
Rate 

$15.64 

FLUOR DANIEL POWER PLANT MAINTENANCE 
ENTERPRISE AGREEMENT 1995 

No. AG 75 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Fluor Daniel Power Services Pty Ltd 
and 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

No. AG 75 of 1995. 

CHIEF COMMISSIONER W.S. COLEMAN. 
27 April 1995. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT PURSUANT TO 

SECTION 41 OF THE ACT. 
HAVING heard Mr J. Wilson on behalf of the Fluor Daniel 
Power Services Pty Ltd and Mr W.E.C. Game on behalf of the 
Australian Electrical, Electronics, Foundry and Engineering 
Union (WA Branch) and Ms M. Tome on behalf of the Con
struction, Mining, Energy, Timberyards, Sawmills and Wood-

workers Union of Australia (WA Branch), and by consent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

THAT the Fluor Daniel Power Services Power Plant 
Maintenance Enterprise Agreement 1995 be registered 
in accordance with the following Schedule and that such 
agreement shall have effect from the beginning of the 
first pay period commencing on or after 27 April 1995. 

(Sgd.) W.S. COLEMAN, 
[L.S] Chief Commissioner. 

Schedule. 
I.-TITLE 

This Agreement shall be known as the "Fluor Daniel Power 
Services Power Plant Maintenance Enterprise Agreement 
1995". 

An Enterprise Agreement made in Western Australia be
tween the Union Bargaining Unit on the one part and Fluor 
Daniel Power Services on the other part, engaged on Power 
Plant Maintenance SerVices, as herein defined. Parties to this 
Agreement shall be Fluor Daniel Power Services (FDPS) and 
the Union Bargaining Unit whose signatures appears in Part 7 
of this Agreement. 

The parties have mutually agreed that wages and conditions 
of workers engaged in maintenance and other defined work 
specified herein shall be set out and embodied in this Agree
ment. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Objectives & Principles 
4. Statement of Mutual Purpose 
5. Philosophy 

PART 1 PRELIMINARY 
i.l Incidence and Parties Bound 
1.2 Application and Scope of Agreement 
1.3 Duration of Agreement 
1.4 Agreement not to be used as Precedent 
1.5 No Extra Claims 
1.6 Agreement Escalation 
1.7 Relationship to Parent Award 

PART 2 TERMS AND CONDITIONS OF EMPLOY
MENT 

2.1 Contract of Employment 
2.2 Settlement of Grievances 
2.3 Demarcation 
2.4 Mixed Functions 
2.5 Union Representation 
2.6 Apprenticeship 

PART 3 DEFINITIONS, WAGES, ALLOWANCES, CON
DmONS 

3.1 Definitions 
3.2 Rates of Pay 
3.3 Special Allowances 
3.4 Career Path Structure 
3.5 Payment of Wages 

PART 4 HOURS OF WORK, OVERTIME AND PUBLIC 
HOLIDAYS 

4.1 Hours of Work 
4.2 Overtime 
4.3 Public Holidays/Sundays 
4.4 Shift Work 

PART 5 STATUTORY HOLIDAYS, LEAVE 
5.1 AnnualLeave 
5.2 Sick Leave 
5.3 BereavementLeave 
5.4 Jury Service 
5.5 Long Service Leave 
5.6 Redundancy 
5.7 Parental Leave 
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PART 6 GENERAL 
6.1 Superannuation 
6.2 Occupational Health and Safety 
6.3 First Aid 
6.4 Induction 
6.5 Disciplinary Procedures 
6.6 Subcontractors 
6.7 Smoking in the Workplace 
6.8 Protective Clothing 
6.9 Quality Improvement 

6.10 Drug and Alcohol Issues 
6.11 No Discrimination 
6.12 Training 
6.13 Trade Union Training 
6.14 Productivity 
6.15 Noticeboards 
6.16 Sexual Harassment 
6.17 Consultation 

PART 7 PRINCIPAL SIGNATORIES 

3.-OBJECTIVES AND PRINCIPLES 
The parties acknowledge and support the common objec

tives of Western Power for improved Employer-Employee 
relations and improved productivity, flexibility, efficiency, 
quality of employment and delivery of quality services and 
commit themselves to supporting these principles. The par
ties further support Western Power in the following princi
ples: 

• To enhance the quality and security of employment 
for FOPS employees resulting from increased skill 
acquisition and utilisation, better working practices 
and improved remuneration based on productivity 
improvement, under the auspices of the ongoing im
plementation of agreed structural efficiency processes 
together with the philosophies and key enterprise 
initiatives detailed in this Agreement; 

• To promote the development of trust and motivation 
and to continue to foster enhances employee rela
tions; 

• Honesty, mutual respect and a business-like attitude 
to prevail at all times; 

• A free exchange of relevant information and ideas 
to prevail at all times subject to agreed commercial 
confidentiality; 

• Equity; 
• The opportunity for proper and effective consulta

tion, through the appropriate on-site workplace .con
sultative mechanisms, relating to structural efficiency 
and continuous improvement matters which affect 
employees, prior to the implementation of any 
change. 

4.-STATEMENT OF MUTUAL PURPOSE 
Fluor Daniel and the Unions share a mutual commitment to 

provide the Power Plant maintenance with quality services. 
The parties believe that this can be achieved by the combina
tion of a skilled and dedicated workforce, through employee 
education, development and compensation programs, ad
vanced technology, and responsible management. This com
mitment is motivated by pride and self esteem. 

The spirit of this Agreement is to achieve co-operation for 
implementing the programs and procedures necessary to ful
fil the commitment to quality maintenance services. Herein 
the parties establish effective and binding methods for pre
serving the flexibility essential to meeting the needs of main
tenance, and for resolving all misunderstandings, disputes and! 
or grievances that may arise. The parties hereto fully commit 
themselves to successfully implementing these methods and 
to putting into practice the following programs: 

• Educational and Development Programs to enable 
employees to achieve and maintain the advanced 
skills and knowledge necessary to deliver profes
sional maintenance services as required. 

.. Job Skills Demonstration Requirements that will 
show in an unbiased and valid fashion that employ
ees have achieved and maintained proficiency in the 
skills and knowledge necessary to perform their jobs 
in a competent manner. 

• A Productivity Program that will provide adequate 
gain for developing and maintaining the necessary 
multiple skills for executing the project work. 

• A Performance Improvement Process that will help 
and encourage employees in continuously achiev
ing and maintaining quality standards specified for 
the project. 

• A Safety Program and Safety Philosophy that will 
protect employee safety and health while reducing 
costs and increasing morale. 

• An Environmental Awareness Program that will pro
tect significant landmarks and heritage areas. 

The parties acknowledge their mutual commitment to de
velopment and use of advanced construction programs and 
scheduling practices. 

5.-PHILOSOPHY 

. It is the philosophy of FOPS to develop an Enterprise Agree
ment based on current trends and policies including major 
benefits gained from recent advances in employee relations in 
areas such as advanced training in career path structure, pro
ductivity development, workplace initiatives, salary and wage 
restructuring, and improved employee consultation procedures. 

The Agreement will be divorced from old philosophies which 
included work bans, unworkable practices and demarcation 
issues, and will allow for further advancement which may be 
gained from improved consultation processes with the em
ployees and contractors in a co-ordinated manner to improve 
and change the existing work culture for the benefit of the 
maintenance program. 

The Agreement shall also allow for significant advances in 
safety policies and practices. 

The FDPS overall objective is to provide a safe workplace 
which is efficient and productive, with an employee/contrac
tor culture above the current industry standards. Critical keys 
to achieving the goals include: 

• A trusting and co-operative work environment. 

• Effective communications between employers and 
employees. 

• Effective employee relations communications. 

• Clear guidelines to employees. 

.. Maintenance of clean and healthy workplaces. 

• An awareness of, and compliance with, environmen
tal constraints. 

• Reasonable rates of pay and fair conditions. 

• Expeditious, impartial and fair processing of griev
ances. 

• Establishment of counselling procedures. 

• Regular communication with union organisers and 
delegates. 

• Establishment of correct disciplinary procedures. 

• Introduction of improved peripheral and incidental 
training together with further skills training. 

• Introduction of productivity benchmarks. 

• Constant updating of career path opportunity. 

PART I-PRELIMINARY 

1.1 INCIDENCE AND PARTIES BOUND 

This Agreement shall apply to and be binding upon Fluor 
Daniel Power Services (FDPS), the Union Bargaining Unit 
and all persons employed by FDPS who are members of Or 
who are eligible to be members of the following organisations 
(parties) of employees. . 

• Australian Electrical, Electronics, Foundry and En
gineering Union WA Branch (AEEFEU) 

• Construction, Mining, Energy, Tunberyards, Saw,
mills and Woodworkers Union of Australia wA 
Branch (CMETU). 

The AEEFEU shall act as the Union Bargaining Uniton..an 
agency basis for the other party. 
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1.2 APPLICATION AND SCOPE OF AGREEMENT 
(a) This Agreement is intended to provide the opportu

nity for all parties to participate in the successful 
maintenance work on power plants and to encour
age relevant workplace reform and productivity im
provements. 

(b) This Agreement shall have no application to opera
tions performed by Western Power personnel. 

(c) Any suspected breaches of this Agreement shall be 
reported to FDPS for immediate investigation. 

(d) This Agreement shall not be used in matters pertain
ing to wages and conditions in any Western Power 
Enterprise Agreement covering Western Power em
ployees. 

1.3 DURATION OF AGREEMENT 
This Enterprise Agreement shall operate from the date of 

registration and shall remain in force for a period of three 
years, with parties having the right to extend an additional 12 
months, by agreement. 

lA AGREEMENT NOT TO BE USED AS PRECEDENT 
The parties signatory to this Agreement agree that this Agree

ment was made having regard to the special circumstances 
existing on maintenance on power stations and that the con
tents herein are not to be used as a precedent by any of the 
parties. Further, this Agreement shall not be used as a prec
edent to any Western Power Operations Agreement! Award or 
any other project. 

1.5 NO EXTRA CLAIMS 
It is a term of this Agreement that the Union Bargaining 

Unit to this Agreement undertake that for the period of this 
Agreement they will not pursue any extra claims, award or 
over-award except under the terms of this Agreement to the 
intent that it shall be binding upon the parties that the Unions 
shall not seek extra claims, award or over-award as aforesaid. 
The Grievance Procedures shall be adhered to at all times. 

1.6 AGREEMENT ESCALATION 
In the spirit of a true Enterprise Agreement the base wage 

rates and special allowances contained in Clause 3 shall be 
escalated as follows 

• An increase of 4 per cent from 1 July 1995. 
• An increase of 4 per cent from 1 July 1996. 
• An increase of 2 per cent (minimum) from 1 July 

1997. 
• An increase of 2 per cent (minimum) from 1 July 

1998. 
• Subject to National Wage, State Wage or Award ab

sorption. 
1.7 RELATIONSHIP TO PARENT AWARD 
This Agreement shall be based on conditions and rates ap

plying in Metal Trades (General) Award Part 1 and the Engine 
Drivers (Building and Steel) Award No. 20 of 1973. This 
Agreement shall stand alone with respect to all rates and con
ditions. 

PART 2-TERMS AND CONDITIONS OF 
EMPLOYMENT 

2.1 CONTRACT OF EMPLOYMENT 
(a) All employees except for casuals shall be employed 

on weekly hire. One week's notice of termination of 
employment shall be given by either party or one (1) 
week's pay shall be paid or forfeited in lieu thereof. 

(b) Nothing in this clause shall effect the right of FDPS 
to dismiss an employee without notice for serious 
misconduct that justifies instant dismissal, includ
ing breaches of lease rules, safety rules or regula
tions and breaches of the Code of Conduct, subject 
always to appropriate investigation having been 
made, disciplinary procedures adhered to, counsel
ling extended and the grievance settlement proce
dures being effectively processed. 

(1) Casual Employees 
A casual employee is one expressly engaged 
and paid as such. A casual employee shall be 
paid for working ordinary hours, 1/38 of the 

ordinary rate of pay prescribed by this Agree
ment per hour plus a 20% loading. Casuals 
shall not be entitled to Public Holidays, An
nual Leave, Sick Leave and Long Service 
Leave. 

(2) Work as Required 
Employees shall work as directed by FDPS to 
the full scope of their skills, competency, 
knowledge and training within the limits of 
safe, legal, and practical work practices. 
Incidental and peripheral skills in the family 
of trades shall be encouraged on the Plants 
and FDPS shall encourage employees to gain 
further skills appropriate to .their career path. 
Employees may move within each group sub
ject to being trained in new skills and/or dem
onstration to FDPS of the ability required to 
perform such duties. This shall be subject to 
appropriate trade certification and licensing 
and shall become part of each employee's Con
tract of Employment. 
Where there is a temporary lack of work for 
any employee, alternative work shall be sought 
for the employee concerned. Such range of 
work will be of a similar nature to the classifi
cation of the employee and there shall be no 
reduction in the employee's wage should the 
work performed be covered by a lower classi
fication group. 

(3) Plant Hours of Work 
All employees shall be required as a condi
tion of their employment, to work agreed hours 
as promulgated by FDPS to suit the type of 
work and conditions on the Plants. 
Such hours, shall include overtime hours. 

(4) Termination of Employment . 
(a) Notice of Termination by FDPS 

(i) In order to terminate the employ
ment of an employee other than 
a casual employee FDPS shall 
give to the employee the follow
ing notice: 

Period of Continuous Service Period of Notice 
1 year or less 1 week 
1 year and up to the completion 
of 3 years 2 weeks 
3 years and up to the completion 
of 5 years 3 weeks 

5 years and over 

(ii) 

(iii) 

(iv) 

4 weeks 

In addition to the notice in 
subclause 2.1(4)(a)(i) hereof, 
employees over 45 years of age 
at the time of the giving of the 
notice with not less than two 
years continuous service, shall be 
entitled to an additional week's 
notice. 
Payment in lieu of the notice pre
scribed in subclauses 2.1 (4)( a)(i) 
and/or 2.1(4)(a)(ii) hereof shall 
be made if the appropriate notice 
period is not given. Provided that 
employment may be terminated 
by part of the period of notice 
specified and part payment in lieu 
thereof. 
In calculating any payment in lieu 
of notice, the wages an employee 
would have received in respect of 
the ordinary time they would 
have worked during the period of 
notice, had their employment not 
been terminated, shall be used. 

(v) The period of notice in this clause 
shall not apply in the case of dis-
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missal for conduct that justifies 
instant dismissal, including ma
lingering, inefficiency or neglect 
of duty, or in the Case of casual 
employees, apprentices, or em
ployees engaged for a specific pe
riod of time or for a specific task 
or tasks. 

2.2 SETTLEMENT OF GRIEVANCES 
(a) In line with the philosophy of grievances resolution, 

any concern over matters regarding claim for unjust 
dismissal, grievance or request should be raised by 
the individual employee concerned with their super
visor or other nominated company representative, 
in the first instance. 

(b) Where an employee has submitted· a request con
cerning any matter directly connected with employ
ment to a Supervisor and that request has been 
refused or ignored, the employee may, if so desired, 
ask to submit the matter to a senior representative of 
FDPS. This shall not take more than two (2) work
ing days. 

(c) If the matter is not resolved by the above process, 
the matter may be resolved by agreement between 
FDPS, the employee and an Official of the Union 
Bargaining unit. 

(d) If the grievance is still not resolved all parties shall 
consult with the FDPS Representative. 

(e) If the parties fail to resolve the dispute in accord
ance with 2.2( d) above, the dispute shall be referred 
to the W.A. Industrial Relations by the FDPS Indus
trial Relations Representative. 

(f) Where the procedures from 2.2(a) to 2.2(e) are be
ing followed or where it is agreed to proceed to the 
W.A. Industrial Relations. Commission work shall 
continue normally. 

(g) No party shall be prejudiced as to final settlement 
by the continuance of normal work in accordance 
with the process outlined above. 

(h) 'Normal work' shall mean work without any bans 
or limitations. 

2.3 DEMARCATION 
The parties agree that all demarcation disputes shall be re

solved where possible before work commences on the dis
puted matter. Demarcation issues will be resolved between 
FDPS and the Union Bargaining Unit in the shortest possible 
time. 

2.4 MIXED FUNCTIONS 
An employee engaged for more than 2 hours during one day 

or shift on a higher classification than their normal classifica
tion shall be paid the higher Group rate for such day of shift. 
If the employee is engaged for two hours or less during one 
day or shift they shall be paid the higher rate for the time so 
worked. 

2.5 UNION REPRESENTATION AND MEMBERSHIP 
FDPS shall recognise any duly elected delegate nominated 

by the Union Bargaining Unit. 
An official of the Union Bargaining Unit may enter any 

Power Station or Plant subject to the following procedures: 
• That official shall have undertaken the Plant Induc

tion course, if not FDPS will provide a suitable in
duction for the day. 

• That official shall have advised the Gatekeeper of 
their name and the union they represent. The Gate
keeper shall notify the FDPS representative of their 
arrival. 

• That official shall be issued with a Visitors Pass 
which will require them to observe all Western Power 
Plant Safety Rules and Policies where applicable. 

• Parking shall be made available for accredited Un
ion Officials. 

• Union Officials shall comply with the provisions of 
Rights of Entry as agreed between FDPS and the 
Union Bargaining Unit. 

2.~ APPRENTICESHIP 
The provisions of the appropriate West Australian Act shall 

apply, in conjunction with other conditions agreed to by FDPS 
and the Union Bargaining Unit. 

PART 3-DEFINITIONS, WAGES, ALLOWANCES, 
CONDITIONS 

3.1 DEFINITIONS, WAGES, ALLOWANCE 
"FDPS" shall mean Fluor Daniel Power Services as the 

employer, on any power station operated by Western Power 
or on any other plant. 

"Agreement" shall mean the FDPS Power Plant Maintenance 
Enterprise Agreement (W.A.) 1995. 

"Contractor" shall mean FDPS. 
"Plant" shall mean the appropriate power station or plant 

where FDPS is performing work and operated by Western 
Power. 

"Work" shall mean maintenance work, modifications, or 
outage work. 

"Other work" shall mean work as herein defined from time 
to time. 

"Act" shall mean the W.A. Industrial Relations Act. 
"Employer" shall mean FDPS. 
"Employee" shall mean any employee ofFDPS engaged on 

work covered by this Agreement. 
"W.A.I.R.C." shall mean the W.A. Industrial Relations Com

mission. 
"ACTU" shall mean the Australian Council of Trade Un

ions. 
"Union" shall mean the Union Bargaining Unit. 
"Union Bargaining Unit" shall mean the AEEFEU repre

senting all employees covered by this Agreement on an Agency 
Basis for the other unions (parties) and in consultation with 
those unions. 

"Award" shall mean the Metal Trades "General" Award Part 
1 (W.A.) and the Engine Drivers (Building and Steel) Award 
No. 20 of 1973 (W.A.) 

3.2 RATES OF PAY 
3.2.1 

3.2.2 

3.2.3 

All employees, covered by this Agreement, shall be 
classified in accordance with the aftermentioned 
groups and shall be paid the appropriate weekly rate 
assigned hereto in this Clause in accordance with 
this Agreement. 

GroupMI 
Group M2 
Group M3 
Group M4 
GroupM5 

K winana Base Rate 

$546.70 
$520.50 
$494.30 
$478.60 
$415.70 

Muja Base Rase 

$577.70 
$551.50 
$525.20 
$509.40 
$446.42 

The rate shall be the minimum and maximum rate to 
be paid and shall comprehend all over-award pay
ments, disability allowances and general or other 
allowances except for any Special Allowances therein 
contained in subclause 3.3. 
Definition of Wage Rates 
GroupMI 

GroupM2 

GroupM3 

GroupM4 

Integrated Maintenance Technician I (IMT I) 

Integrated Maintenance Technician 2 (IMT II) 

Maintenance WorkerfTechnician 1 

Maintenance Worker 2 

Group M5 Maintenance Worker 3 

Definition of Classifications 
Integrated Maintenance Technician 1 (Group M 1) 
Shall mean a Technician who has progressed on a 
career path structure from the Group M2 Classifica
tion, by virtue of the appropriate nominated FDPS 
training course and such skills are required by FDPS 
to be utilised on the Plants. This classification will 
allow the technician to combine a complete periph
eral and incidental functions in appropriate trade 
schemes in addition to extra specialist skills, during 
the performance of their duties as required by FDPS. 
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Integrated Maintenance Technician 2 (Group M2) 

Shall mean a Technician who has progressed on a 
career path structure from the Group M3 Classifica
tion, by virtue of the appropriate nominated FDPS 
training course and such skills are utilised on the 
Plants. This classification will allow the technician 
to combine a complete peripheral and incidental 
functions incidental to the main task in the perform
ance of their duties as required by FDPS. 

Maintenance Workerffechnician 1 (Group M3) 

Shall mean a person who has progressed on a career 
path structure from Group M4 by virtue of the ap
propriate national training courses or modules ac
ceptable to FDPS and the Union Bargaining Unit or 
apprenticeship and utilises such skills achieved in 
the performance of their duties as required by FDPS. 

Maintenance Worker 2 (Group M4) 

Shall mean a person who is classified as a utility 
person or similar agreed semi-skilled Classification 
or a person from Group M5 who has progressed on 
a career path by virtue of the appropriate training 
course and utilised such skills achieved in the per
formance of their duties. 

Maintenance Worker 3 (Group MS) 

Shall mean a Trades/Assistant or similar agreed Clas
sification. 

3.3 SPECIAL ALLOWANCES 

3.3.1 Power Station Flexibility Allowance 

An allowance of $30.00 per week shall be paid to all 
employees engaged on Power Plants to cover all dis
abilities associated with Power Stations and other 
Plants on maintenance and outages which will in
clude any additional travel costs and to provide flex
ibility within the industry. This allowance shall also 
include payment for compliance by employees with 
respect to the grievance procedures. (All purpose). 

3.3.2 Travel Allowance 

Muja Power Station 

An allowance of$1 1.70 per day shall be paid tocom
pensate for travel patterns. Such allowance shall not 
be paid where FDPS provide transport at no cost to 
the employee. (Flat payment). In special situations 
travel shall be as per the Metal Trades General Award 
(Part 2). 

3.3.3 Dangerous Substance Allowance 

An employee engaged on work on or about build
ings involving the permanent removal or neutralisa
tion of any materials which consist of or contain 
asbestos or any other toxic substance, and who is 
required to wear safety equipment in accordance with 
safety regulations and procedures under the Health 
and Safety Act and FDPS procedures regarding as
bestos or toxic substance, shall whilst so engaged be 
paid an additional amount of $1.00 per hour for han
dling these materials and thirty cents per hour for 
any other defined dangerous substance. (Flat Pay
ment). 

3.3.4 Leading Hands 

In addition to the appropriate total wage prescribed 
in this clause a leading hand shall be paid 

If placed in charge of not less than three $16.60 
and not more than ten other workers (all purpose) 

3.3.5 Electrician's Licence Allowance (All Purpose) 

An electronics technician, an electrician--":special 
class, an electrical fitter and/or armature winder or 
an electrical installer who holds, and in the course 
of his employment may be required to use, a current 
"A" Grade or "B" Grade licence issued pursuant to 
the relevant regulation in force on the 28th day of 
February 1978 under the Electricity Act 1945 shall 
be paid an allowance of $14.00 per week (All pur
pose). 

3.3.6 Tool Allowance-Technician and Apprentices 
Where an FDPS does not provide a technician or an 
apprentice with the tools ordinarily required by that 
technician or apprentice in the performance of his 
work as a technician or as an apprentice FDPS shall 
pay a tool allowance of-
$9.20 per week to such technician (All purpose al
lowance). 

3.3.7 Escalation 
All special allowances shall be increased as per the 
escalation clause contained in Clause 1.6. 

3.4 CAREER PATH STRUCTURE 
Employees shall acquire skills appropriate to the next ca

reer path structure classification by virtue of on and off the 
job training and attending courses nominated by Fluor Daniel 
Power Services. Upon successful completion of a structure 
level an employee shall be entitled to payment of wages of 
that classification level when a vacancy exists. Employees 
will be expected as part of the classification structure to per
form duties and tasks for which they have necessary skills and 
as a prerequisite for further training and career path enhance
ment. 

Career Path Training will be held on a modular basis and 
any courses an employee is required to attend during ordinary 
working hours will not result in a loss of wages. All training 
will be based on clearly defined and agreed performance lev
els to FDPS standards. 

After commencement of work, each employee shall be enti
tled within a reasonable time, to a skills audit, performed by 
FDPS. After such audit an employee may be entitled to an 
escalation with the career structure classification. 

Objective testing of skill acquisitions and competency will 
be prerequisite for appropriate applications for entry into the 
career path structure. Progression on the career path structure 
shall be by virtue of one step at a time and an employee must 
serve a minimum of twelve (12) monthly qualifying period in 
that classification before any further progression. 

Fluor Daniel Power Services shall be responsible for imple
mentation and standards of the career path structure programs 
and the required syllabus. Standards established by National 
Training Councils or Accredited Organisations will be accepted 
where practical. 

3.5 PAYMENT OF WAGES 

Wages shall be paid fortnightly by Electronic Funds Trans
fer into the employees Bank, Building Society or Credit Un
ion accounts. An employee may request a weekly pay. 

Where an employee's services are terminated they shall be 
paid their wages as soon as practical and in any case within 
twenty-four (24) hours of termination except where a holiday 
or Saturday or Sunday intervenes. An employee shall be en
titled to waiting time at the rate of time and a half in the event 
of non-payment without an acceptable excuse. 

PART 4-HOURS OF WORK, OVERTIME AND PUBLIC 
HOLIDAYS 

4.1 HOURS OF WORK 
4.1.1 The ordinary hours of work for day workers shall 

average 38 hours per week to be worked between 
the hours of 6.30am and 6.00pm Monday to Friday 
inclusive on nineteen (19) days in a twenty (20) 
working day cycle. The ordinary hours on each of 
the nineteen (19) days worked shall be eight (8) and 
to be paid on the basis of seven (7) hours thirty-six 
(36) minutes per day at the rate derived by taking 11 
38 of the base all purpose weekly wage, with 
twenty-four (24) minutes of each day accruing as an 
entitlement to take a rostered day off in each cycle 
as a day off, with pay. 

4.1.2 The ordinary hours of work to be worked on one of 
the following bases: 

(i) 38 hours with a work cycle not exceeding 5 
consecutive days. 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days. 
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(Hi) 114 hours within a work cycle not exceeding 
21 consecutive days. 

(iv) 152 hours within a work cycle not exceeding 
28 consecutive days. 

(v) or any other special roster agreed to by the 
Union Bargaining Unit and FDPS. 

Nothing shall prevent FDPS and its employees in
troducing any new cycle or arrangement of ordinary 
hours to suit maintenance or outage requirements 
after consultation with the Union Bargaining Unit. 

4.1.3 FDPS will establish a maintenance roster for the tak
ing of Rostered Days Off (RDO) in order that there 
is adequate numbers of employees/crews on duty at 
anyone time to maintain the maintenance schedule. 

An employee may accrue up to 4 RDOs and bank 
such days. However the banked RDOs may be taken 
at a later date with the agreement of FDPS. No 
banked RDOs shall be allowed to form any part of 
Annual Leave. 
The taking ofRDOs during any outages will be sub
ject to minimum manning requirements as deter
mined by FDPS and will require prior approval 
before the taking of such RDOs and shall be subject 
to an approved schedule. 

4.2 OVERTIME. 
4.2.1 For all work done outside ordinary hours the rates 

of pay shall be time and a half for the first two hours 
and double time thereafter, such double time to con
tinue until the completion of the overtime work. 

Except as provided in this subclause or subclause 
4.2.3 hereof in computing overtime each day's work 
shall stand alone. 
For the purposes of this clause ordinary hours shall 
mean the hours worked fixed in an establishment in 
accordance with subclause 4.1 of this Agreement. 
The hourly rate, when computing overtime, shall be 
determined by dividing the appropriate weekly rate 
by 38, even in cases when an employee works more 
than 38 ordinary hours in a week. 
An employee not engaged on continuous work shall 
be paid at the rate of double time for all work done 
on Sundays and after 1 :OOpm on Saturdays. Such 
double time to continue until they are relieved from 
duty. An employee may claim ordinary time with a 
paid day off in lieu of double time. 

4.2.2 Requirement to Work Overtime. 
FDPS may require any employee to work overtime 
at overtime rates and such employee shall work over
time in accordance with such requirement. 
The assignment of overtime by FDPS to an employee 
shall be based on specific work requirements and 
the practice of "one in, all in" overtime shall not 
apply. FDPS will endeavour to provide equalisa
tion of overtime to all employees where possible and 
practicable. 

During any outage, employees will be required to 
work overtime as per FDPS schedules/rosters to suit 
the outage concerned as per their contract of em
ployment. 

4.2.3 Rest Period after Overtime 

When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that employ
ees have at least 10 consecutive hours off duty be
tween the work of successive days. 
An employee (other than a casual employee) who 
works so much overtime between the termination of 
their ordinary work on one day and the commence
ment of their ordinary work on the next day that they 
have not had at least 10 consecutive hours off duty 
between these times shall, subject to this subclause, 
be released after completion of such overtime until 
they have had 10 consecutive hours off duty without 
any loss of pay for ordinary working time occurring 
during such absence. 

.If on the instructions of FDPS such an employee 
resumes or continues work without having had such 
10 consecutive hours off duty they shall be paid at 
double rates until they are released from duty for 
such period and they shall then be entitled to be ab
sent until they have had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 
The provisions of this subsection shall apply in the 
case of shift workers who rotate from one shift to 
another as if eight hours were· substituted for ten 
hours when overtime is worked: 

o For the purpose of changing shift rosters; and 
• Where a shift worker does not report for duty 

and a day worker or a shift worker is required 
to replace such shift worker; or 

• Where a shift is worked by arrangement be
tween the employees themselves. 

4.2.4 Call Back 
An employee recalled to work overtime after leav
ing their employer's business premises (whether 
notified before or after leaving the premises) shall 
be paid for a minimum of three (3) hours work or 
where the employee has been paid for standing by in 
accordance with subclause 4.2.6 hereof shall be paid 
for a minimum of three hours work at the appropri
ate overtime rate for each time they are so recalled; 
provided that, except in the case of unforeseen cir
cumstances arising, the employee shall not be re
quired to work the full three (3) hours if the job they 
were recalled to perform is completed within a 
shorter period. This subclause shall not apply in 
cases where it is customary for an employee work
ing overtime hours, or where the overtime is con
tinuous (subject to a reasonable meal break) with 
the completion or commencement of ordinary work
ing time. This shall not apply if the employee has 
legitimately left the site. 
Overtime worked in the circumstances specified in 
this subclause shall not be regarded as overtime for 
the purpose of subclause 4.2.3 of this clause when 
the actual time worked is less than three hours on 
such recall or on each of such recalls. 
Should a further breakdownls occur during the em
ployees call back this work shall be deemed to be 
part of the original call provided they have not left 
the site. 

4.2.5 Saturday Work 
A day worker required to work overtime on a Satur
day shall be afforded at least four hours work Or paid 
for four hours at the appropriate rate except where 
such overtime is continuous with overtime com
menced on the day previous. 

4.2.6 Standing By 
Employees who are required regularly to hold them
selves in readiness for a call back, or employees re
quired to hold themselves in readiness to work after 
ordinary hours shall until released be paid 
standing-by time at ordinary rates from the time 
which they are so to hold themselves in readiness. 
Standing by may be regarded as normal where an 
employee is issued with a pager or similar instru
ment and the employee is within normal reasonable 
range of the plant. 

4.2.7 Crib Time 
An employee working overtime shall be allowed a 
crib time of 20 minutes, without deduction of pay, 
after each four hours of overtime worked if the em
ployee is required to continue work after such crib 
time. . 

Provided that where a day worker is required to work 
overtime on a Saturday or on a rostered day off the 
first prescribed crib time shall if occurring between 
1O.00am and l.00pm be paid at ordinary rates. 
Unless the period of overtime is less than one and 
half hours an employee before starting overtime af-
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ter working ordinary hours shall be allowed a meal 
break of 20 minutes which shall be paid for at ordi
nary rates. An employer and employee may agree to 
any variation of this provision to meet the circum
stances of the work in hand provided that the em
ployer shall not be required to make any payment in 
respect of any time allowed in excess of 20 minutes. 

4.2.8 Meal Allowance 
An employee required to work overtime for more 
than two hours without being notified on the previ
ous day and able to go home and or earlier that they 
will be so required to work shall either be supplied 
with a meal by the employer or paid for the first meal 
and each subsequent meal, but such payment need 
not be made to employees living in the same locality 
as their workshops who can reasonably return home 
for meals. 
Unless the employer advises an employee on the 
previous day or earlier that the amount of overtime 
to be worked will necessitate the partaking of a sec
ond or subsequent meal (as the case may be) the 
employer shall provide such second and/or subse
quent meals or make payment in lieu thereof as above 
prescribed. If an employee pursuant to notice has 
provided a meal or meals and is not required to work 
overtime or are required to work less than the amount 
advised they shall be paid as above prescribed for 
meals which they have provided but which are sur
plus. The meal allowance shall be deemed to be 
$7.30 per meal. 

4.2.9 Transport of Employees 
Where an employee, after having worked overtime 
or a shift for which they have not been regularly 
rostered, finishes work at a time when reasonable 
means of transport are not available, the employer 
shall provide them with a conveyance to their home, 
or pay them their current wage for the time reason
ably occupied in reaching their home, in lieu of the 
travel allowance in Clause 3.3.2. 

4.3 PUBLIC HOLIDAYS/SUNDAYS 
4.3.1 Prescribed Holidays 

(a) An employee on weekly hiring shall be enti
tled, without loss of pay, to public holidays as 
follows: 

New Year's Day 
Australia Day 
Good Friday 
Easter Saturday 
Easter Monday 
Anzac Day 
Queen's Birthday 
Eight Hours' Day or Labour Day 
Christmas Day 
Boxing Day 

or such other day as is generally observed in a 
locality as a substitute for any of the said days 
respectively. 

(b) Where in Western Australia or a locality within 
the State an additional public holiday is pro
claimed or gazetted by the authority of the 
Commonwealth Government or of the State 
Government and such proclaimed or gazetted 
holiday is to be observed generally by per
sons throughout the State or a locality thereof, 
or when such a proclaimed or gazetted day is, 
by any Judicial or Administrative Order, to be 
so observed, then such day shall be deemed 
to be a holiday for the purposes of this Agree
ment for employees covered by this Agree
ment who are employed in the State or locality 
in respect of which the holiday has been pro
claimed or Order as required. 

4.3.2 For the purposes of this Agreement: 
(a) Where Christmas Day falls on a Saturday or 

on a Sunday, the following Monday and Tues
day shall be observed as Christmas Day and 
Boxing Day respectively; 

(b) Where Boxing Day falls on a Saturday, the 
following Monday shall be observed as Box
ingDay; 

(c) Where New Year's Day falls on a Saturday or 
on a Sunday the following Monday shall be 
observed as New Year's Day; 

and the said Saturday and/or Sunday shall be deemed 
not to be holidays. 

4.3.3 By agreement between FDPS and its employees, 
other days may be substituted for the said days or 
any of them as to such employer's undertaking. 

4.3.4 Payment for work on Public Holidays 

Except as provided in Clause 4.4.11 of this Agree
ment an employee not engaged on continuous work 
shall be paid at the rate of double time and a half for 
work done on public holidays, such double time and 
a half to continue until he is relieved from duty. 

4.3.5 Holidays-Absence on Working Day Before or. Af
ter 

Where an employee is absent from their employment 
on the working day before or the working day after a 
public holiday without reasonable excuse or with
out the consent of the employer, the employee shall 
not be entitled to payment for such holiday. 

4.3.6 Rest Period-Holidays and Sundays 

An employee, other than a casual employee, not en
gaged in continuous work who works on a Sunday 
or a public holiday and (except for mealbreaks) 
immediately thereafter continues such work shall, 
on being relieved from duty, be entitled to be absent 
until they have had ten consecutive hours off duty 
without deduction.,of pay for ordinary time of duty 
occurring during such absence. 

4.3.7 Minimum Payment-Holidays and Sundays 

Employees required to work on Sundays or public 
holidays shall be paid for a minimum of three hours 
work. ' , 

4.3.8 Crib Time-Holidays and Sundays 

An employee who works on a Sunday or public holi
day shall be allowed,a,crib time of 20 minutes with
out deduction of pay after each four hours of work, 
if the employee continues work after such crib time. 
Provided that where it day worker is required to work 
on a Sunday or public holiday the first prescribed 
crib time shall, if occurring between IO.OOam and 
1.000m, be paid at ordinary rates. 

4.3.9 Meal Allowance-Holidays and Sundays 

An employee required to work on a Sunday or pub
lic holiday 'for more than four hours without being 
notified on the previous day or earlier that he will be 
so required to work shall either be supplied with a 
meal by FDPS or paid for the meal taken during 

his first crib break, and during each subsequent crib 
break. Provided that such payment need not be made 
to employees living in the same locality as their 
workplace who can reasonably return home for 
meals. 

4.3.10 Rostered Day Off Falling on Public Holiday 

(a) An employee who works continuous work, 
and who by the circumstances of the arrange
ment of their ordinary hours of work is enti
tled to a rostered day off which falls on a public 
holiday prescribed by this clause shall, at the 
discretion of FDPS be paid for that day seven 
hours 36 minutes at ordinary rates. This pro
vision shall not apply when the holiday on 
which they are rostered off falls on a Saturday 
or Sunday. 

(b) Extra rates in this Agreement as to work on 
public holidays are not cumulative so as not 
to exceed the maximum of double the ordi
nary time and one half. 
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4.3.11 Public Holidays 
In order to maintain effective crewing and mainte
nance demands, and as part of the maintenance 
crewing allowance, staffing levels shall be main
tained on Public Holidays. An employee required 
to work on such a Public Holiday shall be paid at the 
rate of time and one half (1 ¥2) and be entitled to a 
day off in lieu with pay. Such a day shall be paid at 
ordinary time rates and cannot be added to annual 
leave. 

4.3.12 Meal Breaks and Rest Period 
An employee shall not be required to work for more 
than five hours without a meal break. 
The time of taking a scheduled meal break or rest 
break by one or more employees may be altered by 
an employer if it is necessary to do so in order to 
meet a requirement for continuity of operations. 
An employer may stagger the time of taking meal 
and rest breaks to meet manning levels. . 
Subject to the provisions of subclause 4.3.1 hereof, 
an employee employed as a maintenance person shall 
work during meal breaks at ordinary rates of pay 
whenever instructed to do so for the purpose of mak
ing good breakdown of plant or upon routine main
tenance of plant which can only be done which such 
plant is idle. 
Except as provided in subclauses 4.3.1 and 4.3.4 
hereof, and except where any alternative arrange
ment is entered into as a result of in-plant discus
sions, time and a half rates shall be paid for all work 
done during meal hours and thereafter until a meal 
break is taken. Double time shall be paid on Satur
day afternoon and Sundays. 
There shall be allowed without deduction of pay a 
rest period of 10 minutes during the ordinary hours 
of each day or shift. 

4.4 SHIFf WORK 
4.4.1 Definitions 

For the purposes of this clause: 
"Afternoon shift" means any shift finishing 
after 6.00pm and at or before midnight. 
"Continuous Work" means work carried on 
with consecutive shifts of employees through
out the 24 hours of each of at least six con
secutive days without interruption except 
during breakdowns or meal breaks or due to 
unavoidable causes beyond the control of the 
employer. 
"Night shift" means any shift finishing subse
quent to midnight and at or before 8.00am. 
"Rostered Shift" means a shift of which the 
employee concerned has had at least 24 hours 
notice. 
"Outage Shift" means any shift designed spe
cifically for outage work. 

4.4.2 Hours-Continuous Work Shifts 
This subclause shall apply to shift workers on con
tinuous work as hereinbefore defined. The ordinary 
hours of shift workers shall average 38 per week in
clusive of crib time and shall not exceed 152 hours 
in 28 consecutive days. Provided that, where FDPS 
and the majority of employees concerned agree, a 
roster system may operate on the basis that the weekly 
average of 38 ordinary hours is achieved over a pe
riod which exceeds 28 consecutive days. Subject to 
the following conditions, such shift workers shall 
work at such times as FDPS may require: 
A shift shall consist of not more than 10 hours in
clusive of crib time. Provided that: 

(a) In any arrangement or ordinary working hours 
where the ordinary working hours are to ex
ceed eight on any shift the arrangement of 
hours shall be subject to agreement between 

FDPS and the majority of employees in the 
plant or work section or sections concerned; 
and 

(b) Except at the regular changeover of shifts, an 
employee shall not be required to work more 
than one shift in each 24 hours. 

(c) 20 minutes shall be allowed to shift workers 
each shift for crib which shall be counted as 
time worked. 

4.4.3 Hours-Other than Continuous work 
This subclause shall apply to shift workers not on 
continuous work as hereinbefore defined. The ordi
nary hours of work shall 
be an average of 38 per week to be worked on one of 
the following bases: 

(a) 38 hours within a period not exceeding seven 
consecutive days; or 

(b) 76 hours within a period not exceeding 14 
consecutive days; or 

(c) 114 hours within a period not exceeding 21 
consecutive days; or 

(d) 152 hours within a period not exceeding 28 
consecutive days. 

The ordinary hours shall be worked continuously 
except for meal breaks at the discretion of FDPS. 
An employee shall not be required to work for more 
than five hours without a break for a meal. Except 
at regular changeover of shifts an employee shall 
not be required to work more than one shift in each 
24 hours. 
Provided that: 

(1) The ordinary hours of work prescribed herein 
shall not exceed 10 hours on any day except 
for work performed during outages. 

(2) In any arrangement of ordinary working hours 
where the ordinary working hours are to ex
ceed eight on any shift the arrangement of 
hours shall be subject to agreement between 
FDPS and the majority of employees in the 
plant or work section or sections concerned; 
and 

(3) By agreement between an employer, the Un
ion Bargaining Unit concerned and the ma
jority of employees in the plant, work sections 
concerned, ordinary hours not exceeding 12 
on any day may be worked subject to: 

4.4.4 Rosters 

• Proper health and monitoring proce
dures being introduced; 

• Suitable roster arrangements being 
made; and 

• Proper supervision being provided. 

(a) Shift rosters shall specify the commencing and 
finishing times of ordinary working hours of 
the respective shifts. 

(b) An employee shall be given at least 24 hours 
notice of the requirement to work on shift, 
except in the case of an emergency whereby a 
shift worker may be required to change their 
normal shift or a day worker may be required 
to perform shift work, in which case the no
tice shall be 12 hours without any penalty pay
ments. 

4.4.5 Variation by Agreement 
Subject to subclauses 4.4.2 and 4.4.3 hereof the 
method of working shifts may in any case be varied 
by agreement between the employer and the major
ity of employees concerned. 
The time of commencing and fmishing shifts once 
having been determined may be varied by agreement 
between FDPS and the majority of employees after 
consultation with the Union Bargaining Unit con
cerned to suit the circuntstances of the establishment 
or in the absence of agreement by seven days' no-
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tice of alteration given by FOPS to the employees. 
FOPS reserves the right to alter shift hours during 
outages. 

4.4.6 Afternoon or Night Shift Allowances 
(a) A shift worker whilst on afternoon or night 

shift shall be paid for such shift 15 per cent 
more than their ordinary rate. 

(b) A shift worker who works on an afternoon or 
night shift which does not continue: 

• for at least five successive afternoons 
or nights in a five day workshop or six 
successive afternoons or nights in a six 
day workshop; or 

• for at least the number of ordinary hours 
prescribed by one of the alternative ar
rangements in subclauses 4.4.2 or 4.4.3 
hereof, 

shall be paid for each such shift 50 per cent 
for the first two hours thereof and 100 per cent 
for the remaining hours thereof in addition to 
their ordinary rate. 

(c) An employee who: 
• during a period of engagement on shift, 

works night shift only; or 
• remains on night shift for a longer pe

riod than four consecutive weeks; or 
• works on a night shift which does not 

rotate or alternate with another shift or 
with day work so as to give them at least 
one-third of their working time off ni",ht 
shift in each shift cycle, 

shall during such engagement period or cycle 
be paid 30 per cent more than his ordinary 
rate for all time worked during ordinary work
ing hours on such night shift. 
When an employee is required to work an 
emergency shift, with less than 12 hours no
tice. They shall be entitled to a 40% loading, 
providing such emergency shift is less than 4 
weeks in duration. 

4.4.7 Saturday Shifts 
The minimum rate to be paid to a shift worker for 
work performed between midnight on Friday and 
midnight on Saturday shall be time and a half. Such 
extra rate shall be in substitution for and not cumu
lative upon the shift premiums prescribed in 
subclause 4.4.6 hereof. 

4.4.8 Overtime 
Shift workers for all time worked in excess of or 
outside the ordinary working hours prescribed by 
this Agreement or on a shift other than a rostered 
shift shall: 

(a) if employed on continuous work be paid at 
the rate of double time; or 

(b) if employed on other shift work at the rate of 
time and a half for the first two hours and dou
ble time thereafter. 

Except in each case when the time is worked: 
(c) by arrangement between the employees them

selves; 
(d) for the purposes of effecting the customary 

rotation of shifts. 
Provided that when not less than 7 hours 36 minutes 
notice has been given to FOPS by a relief person 
that they will be absent from work and the employee 
to whom they should relieve is not relieved and is 
required to continue work on their rostered day off 
the unrelieved employee shall be paid double time. 

4.4.9 Requirement to Work Overtime 
FOPS may require any employee to work overtime 
at overtime rates and such employee shall work over
time in accordance with such requirement. 

The assignment of overtime by FOPS to an employee 
shall be based on specific work requirements and 
the practice of "one in, all in" overtime shall not 
apply. FOPS will endeavour to provide equalisa
tion of overtime to all employees where possible and 
practicable. 

During any outage, employees will be required to 
work overtime as per FOPS scheduleslrosters to suit 
the outage concerned as 'per their contract of em
ployment. 

4.4.10 The assignment of overtime by FOPS to an employee 
shall be based on specific work requirements and 
the practice of "one in, all in" overtime shall not 
apply. Overtime shall be equally distributed through
out the workforce, where possible and practicable. 
During any outage, employees will be required to 
work overtime as per FOPS schedules/rosters to suit 
the outage concerned. ' 

4.4.11 Sundays and Holidays 

Shift workers on continuous shifts for work on a 
rostered shift the major portion of which is performed 
on a Sunday or holiday shall be paid as follows: 

(a) Sundays-at the rate of double time. 

(b) Holidays as prescribed by Clause 4.3-at the 
rate of double time and one half. 

Shift workers on other than continuous work for all 
time worked on a Sunday or holiday shall be paid at 
the rates prescribed by Clause 4.3-Public Holidays 
and Sunday Work of this Agreement. Where shifts 
commence between 11.00pm and midnight on a Sun
day or holiday, the time so worked before midnight 
shall not entitle the employee to the Sunday or holi
day rate; provided that the time worked by an em
ployee on a shift commencing before midnight on 
the day preceding a Sunday or holiday and extend
ing into a Sunday or holiday shall be regarded as 
time worked on such Sunday or holiday. 

Where shifts fall partly on a holiday, that shift, the 
major portion of which falls on a holiday, shall be 
regarded as the holiday shift. 

4.4.12 Daylight Saving 

Notwithstanding anything contained elsewhere in the 
Agreement, in any area where by reason of legisla
tion of a State summer time is prescribed as being in 
advance of the standard time of that State the pre
sented length of any shift: 

(a) commencing before the time prescribed by the 
relevant legislation for the commencement of 
a summer time period, and 

(b) commencing on or before the time prescribed 
by such legislation for the termination of a 
summer time period, 

shall be deemed to be the number of hours repre
sented by the difference between the time recorded 
by the clock at the beginning of the shift and the 
time so recorded at the end thereof, the time of the 
clock in each case to be set to the time fixed pursu
ant to WA State legislation. 

In this subclause the expressions "standard time" and 
"summer time" shall bear the same meaning as pre
scribed by WA State legislation. 

4.5 FLEXITIME 

Nothing in this Agreement shall prevent FOPS in conjunc
tion with its employee utilising and the Joint Consultative 
Practices to introduce flexitime for ordinary hours through
out the plant to provide maximum flexibility for all parties. 

PART 5-STATUTORY HOLIDAYS, LEAVE 

5.1 ANNUAL LEAVE 

5.1.1 Period of Leave 

A period of 28 consecutive days leave, including 
non-working days, shall be allowed annually to an 
employee after 12 months continuous service (less 
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the period of annual leave ) as an employee on weekly 
hiring in anyone or more of the occupations to which 
the Agreement applies. 
An employee on weekly hiring shall accrue annual 
leave at a rate of 2.923 hours for each 38 ordinary 
working hours worked. 

5.1.2 Annual Leave Exclusive of Public Holidays 
Subject to this subclause the annual leave prescribed 
by this subclause shall be exclusive of any of the 
holidays and, if any such holiday falls within an 
employee's period of annual leave and is observed 
on a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to the period of annual leave time equivalent 
to the ordinary time which the employee would have 
worked if such day had not been a holiday. 
Where a holiday falls as aforesaid and the employee 
fails without reasonable cause, proof whereof shall 
be upon them, to attend for work at their.ordinary 
starting time on the working days immediately fol
lowing the last day of the period of their annuall~ave 
they shall not be entitled to be paid for any such 
holiday. 

5.1.3 Broken Leave 
The annual leave shall be given and taken in one or 
up to four continuous periods where the employer 
and employee agree. If the annual leave is given in 
four continuous periods, then one of those four pe
riods must be of at least 15 consecutive days, in
cluding non-working days. Provided that, if the 
employer and an employee so agree, their annual 
leave entitlement may be given and taken in two sepa
rate periods neither of which is at least 15 consecu
tive days, including non-working days, or in three 
separate periods. 
Provided further that an employee may, with the 
consent of their employer, take short-term annual 
leave, not exceeding four days in any calendar year, 
at a time or times separate from any of the periods 
determined in accordance with this subclause. 

5.1.4 Calculation of Continuous Service 
For the purpose of this subclause service shall be 
deemed to be continuous notwithstanding: 

(a) Any interruption or determination of the em
ployment by the employer if such interruption 
or determination has been made merely with 
the intention of avoiding obligations hereun
der in respect of leave of absence. 

(b) Any absence from work on account of per
sonal sickness or accident or on account of 
leave lawfully granted by the employer, or 

(c) Any absence with reasonable cause, proof 
whereof shall be upon the employee. 

In cases of personal sickness or accident or absence 
with reasonable cause the employee to become enti
tled to the benefit of this subclause shall inform the 
employer, in writing if practicable, within 24 hours 
of the commencement of such absence of their in
ability to attend for duty and as far as practicable the 
nature of the illness, injury or cause and the esti
mated duration of their absence. A notification given 
by an employee pursuant to subclause 5.2 of this 
Agreement shall be accepted as a notification under 
this subclause. 
Any absence from work by reason of any cause not 
being a cause specified in this subclause shall not be 
deemed to break the continuity of service for the 
purposes of this clause unless the employer dUring 
the absence or within 14 days of the termination of 
the absence notifies the employee in writing that such 
absence will be regarded as having broken the con
tinuity of service. 

. In cases of individual absenteeism such notice shall 
be given in writing individually to the employee con
cerned, but in cases of concerted or collective ab
senteeism notice may be given to employees by the 

posting up of a notification in the plant, in the man
ner in which general notifications to employees are 
usually made in that plant, and by posting to the 
Union Bargaining Unit whose members have par
ticipated in such concerted or collective absentee
ism a copy of it not later than the days it is posted up 
on the plant. 
A notice to an individual employee may be given by 
delivering it to them personally or by posting it to 
their last recorded address, in which case it shall be 
deemed to have reached them in due course of post. 
In calculating the period of 12 months continuous 
service the following absences shall be taken into 
account and counted as time worked. . 

• Up to 152 ordinary working hours in a 12 
monthly period in the case of sickness or ac
cident; 

• Long service leave taken by an employee in 
accordance with the requirements of the Long 
Service Leave Act 1958 (W.A.) 

Other absences from work shall not be taken into 
account and shall not count as time worked in calcu
lating the period of 12 months continuous service. 
Providing that for the purpose of this clause in cal
culating continuous service for periods of less than 
12 months such absences due to sickness or acci
dent shall be taken into account and counted as time 
worked on a pro rata basis of 152 ordinary working 
hours for 12 months service. 

5.1.5 Calculation of Service 
Service before the date of this Agreement shall be 
taken into consideration for the purpose of calculat
ing annual leave but an employee shall not be enti
tled to leave or payment in lieu thereof for any period 
in respect of which leave or a payment in lieu thereof 
has been allowed. The period of annual leave to be 
allowed under this subclause shall be calculated to 
the nearest day, any broken part of a day in the result 
not exceeding half a day to be disregarded. 
Where the employer is a successor or assignee or 
transmitter of a business, if an employee was in the 
employment of the employer's predecessor at the 
time when they became such successor or assignee 
or transmitter the employer in respect of the period 
during which they were in the service of the pred
ecessor shall for the purpose of this clause be deemed 
to be in the service of the employer. 

5.1.6 Leave to be taken 
The annual leave provided by this clause shall be 
allowed and shall be taken and except as provided 
by subclauses 5.1.11 and 5.1.12 hereof payment shall 
not be made or accepted in lieu of annual leave. 

5.1.7 Time of taking leave 
Annual leave shall be given at a time fixed by the 
employer within a period not exceeding six months 
from the date when the right to annual leave accrued 
and after not less than four weeks notice to the em
ployee. 
Provided that by agreement between an employer 
and an employee, annual leave may be taken at any 
time within a period of 12 months from the date at 
which it falls due and with less than four weeks no
tice to the employee. 

5.1.8 Leave Allowed before Due Date 
(a) An employer may allow an employee to take 

annual leave either wholly or partly in advance 
before the right thereto has accrued due. In 
such case, a further period of annual leave shall 
not commence to accrue until after the expi
ration of the 12 months in respect of which 
the annual leave or part thereof had been taken 
before it accrued . 

(b) Where annuallcave or part thereof has been 
granted pursua toisubclause (a), before the 
right thereto has accrued due, and the em-
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ployee subsequently leaves or is discharged 
from the service of the employer before com
pleting the 12 months continuous service in 
respect of which the leave was granted, and 
the amount paid by the employer to the em
ployee for the annual leave or part so taken in 
advance exceeds the amount which the em
ployer is required to pay to the employee un
der subclause 5.1.11 of this clause, the 
employer shaH not be liable to make any pay
ment to the employee under subclause 5.1.11 
of this clause, and shall be entitled to deduct 
the amount of excess from any remuneration 
payable to the employee upon the termination 
of employment. 

5.1.9 Payment for Period of Annual Leave 

Subject to the provisions of subclauses 5.1.10 and 
5.1.11 each employee before going on leave shall be 
paid the wages they would have received in respect 
of the ordinary time they would have worked had 
they not been on leave during the relevant period, 
provided that payment for the period specified in 
subclause 5.1.8 shall not exceed 152 ordinary hours. 

Subject to subclause 5.1.10 hereof each employee 
shall, where applicable, have the amount of wages 
to be received for annual leave calculated by includ
ing the following where applicable. 

5.1.10 Loading on Annual Leave 

During a period of annual leave an employee shall 
receive a loading calculated on the rate of wage pre
scribed by subclause 5.1.9 of this clause, subject to 
the provisions of subclause (ii) hereof. 

The loading shall be as follows: 

(i) Day Workers-an employee who would have 
worked on day work if they had not been on 
leave-a loading of 17Y2 per cent. 

(ii) Shift Workers-an employee who would have 
worked on shift work had they not been on 
leave-a loading of 17Y2 per cent. 

Provided that where the employee would have re
ceived shift loadings prescribed by subclause 4.5-
Shift Work, had they not been on leave during the 
relevant period and such loadings would have enti
tled them to a greater amount than the loading of 
17~ per cent, then the shift loading as prescribed 
shall be included in the rate of wage in lieu of the 
17Y2 per cent loading. 

Provided further that if the shift loadings would have 
entitled them to a lesser amount than the loading of 
17Y2 per cent than such loading of 17~ per cent shall 
be added to the rate of wage prescribed. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

5.1.11 Proportionate Leave on Termination 

An employee on weekly hiring who: 

(a) After one week's continuous service in their 
first qualifying 12 monthly period with an 
employer, lawfully leaves the employment of 
the employer or their employment is termi
nated by the employer through no fault of the 

(b) 

employee; or 

After 12 months continuous service with an 
employer, leaves the employment of the em-
ployer or their employment is terminated by 
the employer for any reason, shall be paid for 
2.923 hours for each 38 ordinary hours worked 
and in respect of which leave had not been 
granted under this clause at the appropriate 
rate of wage calculated in accordance with 
subclause 5.1.9 of this clause. 

5.1.12 Annual Close Down 
Where an employer closes down a portion of a sec
tion or sections thereof, for the purposes of allow
ing annual leave to the employees in the plant, or 

section or sections concerned, the following provi
sions shall apply: 

(a) They may, by giving not less than four weeks 
notice of theirintention so to do, stand off for 
the duration of the close down all employees 
in the plant, or section or sections concerned 
and allow to those who are not then qualified 
for a full entitlement to annual leave for 12 
months continuous service, pursuant to 
subclause 5.1.1 hereof, paid leave on a pro
portionate basis at the appropriate rate of wage 
as prescribed in subclauses 5.1.9 and 5.1.10 
hereof for 2.923 hours for each 38 ordinary 
hours worked. The hourly rate shall be calcu
lated by dividing the appropriate rate by 38. 

(b) An employee who has then qualified for a full 
entitlement to annual leave for 12 months con
tinuous service pursuant to subclause 5.1.1 
hereof, shall be allowed their leave, and shall, 
subject to subclause 5. 1.6 hereof, also be paid 
at the appropriate rate of wage as prescribed 
by sub clauses 5.1.9 and 5.1.10 hereof for 
2.923 hours for each 38 ordinary hours worked 
since the close of this last 12 monthly quali
fying period. The hourly rate shall be calcu
lated by dividing the appropriate rate by 38. 

(c) The next 12 monthly qualifying period for 
each employee affected by such close down 
shall commence from the day on which the 
plant, or section or sections concerned, is 
re-opened for work. Provided that all time 
during which an employee is stood off with
out pay for the purposes of this subclause shall 
be deemed to be time of serviced in the next 
12 monthly qualifying period. If a worker 
completes the 12 monthly period they shall 
receive payment of 17Y2%. 

(d) Ifin the first year of their service with an em
ployer an employee is allowed proportionate 
annual leave under subclause (a) hereof, and 
subsequently within such year lawfully leaves 
their employment or their employment is ter
minated by the employer through no fault of 
the employee, they shall be entitled to the ben
efit of subclause 5.1.11 of this clause subject 
to adjustment for any proportionate leave 
which they may have been allowed as afore
said. 

(e) An employer may close down part of the plant 
for up to four separate periods for the purpose 
of granting annual leave in accordance with 
this subclause. If the employer closes down 
their plant in four separate periods one of those 
periods shall be for a period of at least 10 con
secutive days including non-working days. 

(f) Nothing shall prevent the employer directing 
an employee to take part of or the full entitle
ment of annual leave when it has fully accrued, 
subject to 28 days notice. 

5.1.13 Ordinary Hours Worked 
For the purposes of this clause the calculation of 
ordinary hours worked shall be deemed to include 
paid sick days taken, jury service and paid bereave
ment leave taken within Australia. 

5.2 SICK LEAVE 
An employee other than a casual employee as defined in 

this Agreement, who is absent from their work on account of 
personal illness or injury, other than that covered by Workers' 
Compensation shall be entitled to leave of absence without 
deduction of pay, provided that: 

(a) Within 24 hours of the commencement of such ab
sence the employee shall inform FDPS of their in
ability to attend for duty, and as far as practicable, 
state the nature of the injury or illness and the esti
mated duration of the absence. 

(b) The employee shall prove to the satisfaction ofFDPS 
or by means of a medical certificate that they were 
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unable on account of such illness or injury to attend 
for duty on the day or days for which sick leave is 
claimed. 

(c) An employee during their first year of employment 
with FDPS shall be entitled to sick leave at the rate 
of one day or eight hours, which ever is the lesser at 
the beginning of each of the first eight calendar 
months of their employment. Such sick leave shall 
be deemed to be cumulative. 
Provided that an employee who has completed one 
year of continuous employment shall be credited with 
10 days sick leave entitlement at the beginning of 
their second and each subsequent year, which shall 
commence on the anniversary of the engagement. 

(d) In case of an employee who claims to be alIowed 
paid sick leave in accordance with this clause for an 
absence of one day only, such employee if in the 
year they have already been allowed paid sick leave 
on two occasions for two days only, shall not be en
titled to payment for the day claimed unless they 
produce to FDPS a certificate of a duly qualified 
medical practitioner certifying that the employee was 
unable to attend for duty on account of personal in
jury or illness. 
FDPS may agree to accept from the employee a statu
tory declaration stating that the employee was un
able to attend for duty on account of personal illness 
or injury in lieu of a medical certificate. 

Nothing in this Sub-clause shall limit the Employ
er's rights under Sub-clause (b) hereof. 

(e) Sick leave with FDPS shall accumulate from year to 
year so that any balance of the period specified in 
Sub-clause (c) hereof which in any year has not been 
allowed to an employee by that employer as paid 
sick leave may be claimed by the employee and sub
ject to the conditions herein prescribed shalI be al
lowed by that employer in a subsequent year, without 
diminution of the sick leave prescribed in respect of 
that year. Sick leave which accumulates pursuant to 
this Sub-clause shall be available to the employee 
for a period of ten years. 

(f) If an employee is terminated by FDPS and is 
re-engaged by FDPS within a period of six months, 
then the employee's unclaimed balance of sick leave 
shall continue to accrue from the date of 
re-engagement. 
The period of interruption shalI not be counted as 
service for the purposes of sick leave. 

5.3 BEREAVEMENT LEAVE 

An employee including a casual, shall on the death within 
Australia of a wife, husband, partner, mother, father, 
mother-in-law, father-in-law, brother, sister, child, or 
step-child, be entitled on notice to leave up to and including 
the day of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the number 
of hours worked by the employee in two ordinary days of work. 
Proof of such death shall be furnished by the employee to the 
satisfaction of FDPS. 

For the purpose of this section the words "wife", "husband", 
"partner" shall include a person who lives with the employee 
as a defacto wife, husband. 

Provided an employee shall be entitled to a maximum of 
two days' leave without loss of pay on each occasion and on 
the production of satisfactory evidence of the death outside of 
Australia of an employee's husband, wife, partner, father or 
mother and where such employee travels outside of Australia 
to attend the funeral. 

Provided further that, with the consent of the Employer, and 
such consent shall not be unreasonably withheld, an employee 
shall in addition to the entitlement to be paid bereavement 
leave, be entitled to reasonable unpaid leave up to 10 working 
days in respect of the death within Australia or overseas of a 
relation to whom this clause applies, and that any dispute to 
the granting of unpaid leave be resolved in accordance with 
the grievance procedure. 

5.4 JURY SERVICE 
An employee on weekly hire requested to attend for jury 

service during their ordinary working hours shall be reimbursed 
by FDPS an amount equal to the difference between the amount 
paid in respect of their attendance for such jury service and 
the amount of wage they would have received in respect of 
the ordinary time they would have worked had they not been 
on jury service. 

An employee shall notify FDPS as soon as possible of the 
date upon which they are required to attend for jury service. 
Further the employee shall give FDPS proof of their attend
ance, the duration of such attendance and the amount received 
in respect of such jury service. 

5.5 LONG SERVICE LEAVE 
All employees covered by this Agreement shall be entitled 

to long service leave under, subject to, and in accordance with 
the provisions of the appropriate W.A. Legislation relating to 
L.S.L. (W.A. L.S.L. Act 1958 as amended). 

5.6 REDUNDANCY 
(1) Discussion before terminations 

(a) Where FDPS has made a defrnite decision that 
they no longer wish the job the employee has 
been doing done by anyone and this is not due 
to the ordinary and customary turnover of la
bour and that decision may lead to termina
tion of employment, FDPS shall hold 
discussions with the employees directly af
fected and with the appropriate member of the 
Union Bargaining Unit. 

(b) The discussions shall take place as soon as is 
practicable after FDPS has made a definite 
decision which will invoke the provisions of 
subclause 5.6. 1 (a) hereof and shall cover, in
ter alia, any reasons for the proposed termina
tions, measures to avoid or minimise the 
terminations and measures to mitigate any 
adverse effects of any terminations on the 
employees concerned. 

(c) For the purpose of these discussion FDPS shall 
as soon as practicable, provide in writing to 
the employees concerned and their union or 
unions, all relevant information about the pro
posed terminations including the reasons for 
the proposed terminations, the number of cat
egories of employees likely to be affected, and 
the number of workers normally employed and 
the period over which the terminations are 
likely to be carried out. 

(2) Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid du
ties for reasons set out in subclause 5.6.1(a) hereof 
the employee shall be entitled to the same period of 
notice of transfer as they would have been entitled 
to if their employment had been terminated, make 
payment in lieu thereof of an amount equal to the 
difference between the former ordinary time rate of 
pay and the new lower ordinary time rates for the 
number of weeks of notice still owing. 

(3) Severence Pay 
In addition to the period of notice prescribed for or
dinary termination in Part 2, subclause 2.1 and sub
ject to any further general order for Western Australia 
by the WAIRC, an employee other than a casual 
employee whose employment is terminated for rea
sons set out in subclause 5.6.I(a) hereof shall be 
entitled to the following amount of severance pay in 
respect of a continuous ~od of service: 

(a) Period of Continuous Service Severance Pay 
I year or less Nil 
I year and up to the completion of 2 years 4 weeks' pay 
2 years and up to the completion on years 6 weeks' pay 
3 years and up to the completion of 4 years 7 weeks' pay 
4 years and over 8 weeks' pay 

"Weeks' pay" means the ordinary time rate of pay 
for the employee concerned. Provided that the sev
erance payments shall not exceed the amount which 
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the employee would have earned if employment with 
the contractor had proceeded to the employee's nor
mal retirement date. 

(4) Employee Leaving During Notice 
An employee whose employment is terminated for 
reasons set out in subclause S.6.1(a) hereof may ter
minate their employment during the period of no
tice and, if so, shall be entitled to the same benefits 
and payments under this clause had they remained 
with FDPS until the expiry of such notice. Provided 
that in such circumstances the employee shall not be 
entitled to payment in lieu of notice. 

(5) Alternative Employment 
FDPS, in a particular redundancy case, may make 
application to the WAIRC to have the general sever
ance pay prescription varied ifFDPS obtains accept
able alternative employment for an employee. 

(6) Notice to Commonwealth Employment Service 
Where a decision has been made to terminate em
ployees in the circumstances outlined in subclause 
5.6.1(a) hereof, FDPS shall notify the Common
wealth Employment Service thereof as soon as pos
sible giving relevant information including the 
number and categories of the employees likely to be 
affected and the period over which the terminations 
are intended to be carried out. 

(7) Employees with Less than One year's Service 
This clause shall not apply to employees with less 
than one year's continuous service and the general 
obligation on the FDPS should be no more than to 
give relevant employees an indication of the impend
ing redundancy at the first reasonable opportunity, 
and to take such steps as may be reasonable to fa
cilitate the obtaining by the employees of suitable 
alternative employment. 

(8) Employees Exempted 
This clause shall not apply where employment is ter
minated as a consequence of conduct that justified 
instant dismissal, including malingering, inefficiency, 
or neglect of duty, or in the case of casual employ
ees, apprentices, or employees engaged for a spe
cific period of time or for a specified task or tasks. 

5.7 PARENTAL LEAVE 
The provisions of the Parental Leave Provisions in the Metal 

Award (General) Part I shall apply to and are deemed to form 
part of this Agreement. 

PART 6-GENERAL 
6.1 SUPERANNUATION 
An employer, on behalf of its employees employed under 

this Agreement, will contribute a prescribed amount to a Su
perannuation Scheme such as C + Bus. provided that this does 
not breach the Superannuation Guarantee (Administration) Act 
1991. 

6.2 OCCUPATIONAL HEALTH AND SAFETY 
All parties to this Agreement recognise the importance of 

Health and Safety and the benefit of an accident free workplace. 
FDPS with the assistance of its employees and the union will 
maintain a high standard and all parties shall abide by the 
Occupational Health Safety and Welfare Act 1984. 

6.3 FIRST AID 
6.3.1 FDPS shall provide First Aid facilities together with 

fully qualified First Aid attendants in attendance. 
6.3.2 An employee, who is expedenced in First Aid pro

cedures and who is the cttrrentholder of appropriate 
First Aid qualifications such as a certificate from St 
John's Ambulance or similar accepted body shall be 
paid a weekly allowance of $8.40 if they are ap
pointed by FDPS or a sub-contractor to perform such 
work. 

6.4 INDUCTION 
6.4.1 All employees shall, before entering any FDPS Plant 

or commencing work on any Plant, attend and suc
cessfully complete an agreed Induction program on 

the Safety Handbook, this Enterprise Agreement and 
the Plant Code of CondiIct. 
The program will be conducted at a specified loca
tion by FDPS. FDPS reserves the right to alter the 
duration of the program and to conduct further in
duction and/or refresher programs in consultation 
with the Union Bargaining Unit. 
Each employee shall receive a copy of the Plant 
Safety Handbook, a copy of the appropriate Plant 
Code of Conduct, and a copy of this Enterprise 
Agreement. They shall sign an acknowledgement 
of receiving the same. 

6.4.2 After successful completion of the Induction Pro
gram, each employee shall be issued with an iden
tity pass which will be the only permitted entry to 
and exit from the Plant. The pass shall be worn at 
all times whilst the employee is on the Plant. 
The pass shall bear a photograph of the employee. 

6.4.3 Each subcontractor has an obligation to maintain 
refresher programs as required for the benefit of its 
employees. 

6.4.4 A pass will be issued to union officials representing 
the Union Bargaining Unit who complete the induc
tion and who visit the plant on a regular basis. 

6.5 DISCIPLINARY PROCEDURES 
6.5.1 Counselling Procedure 

FDPS shall ensure that they have promulgated for 
the Project, Counselling Procedures for all of its em
ployees. FDPS shall ensure that employees receive 
c~>unselling where necessary, before any waming is 
gIven and that the employee shall be advised that 
they are being formally counselled under these Dis
ciplinary Procedures. Where possible FDPS shall 
assist the employee to improve their work perform
ance to a satisfactory standard. 
Should personal matters/issues be involved the em
ployee may request that such matters/issues be dealt 
with in confidence by the FDPS representative. 
A written advice shall be supplied to the employee 
and a copy shall be placed on the employee's file. If 
after three months FDPS determines that no further 
remedial action is required, the reason for counsel
ling may be removed from the file. 

6.5.2 Serious Misconduct-Summary Dismissal 
FDPS may dismiss an employee, without notice, for 
serious misconduct. Where FDPS so dismisses an 
employee, it shall be confirmed in writing, setting 
out the reasons for the dismissal. 
Advice to the employee of dismissal shall be by the 
FDPS Employee Relations Representative or the 
FDPS Area Manager. Examples of actions which 
m~y constitute misconduct include breaches of safety, 
mIsconduct etc. 

6.5.3 Warning Procedure 

If at:ter counselling has occurred and the problem 
contmues or another problem arises, which makes 
the employee's conduct unsatisfactory in the areas 
of inefficiency, neglect of duty or other misconduct 
(other than serious misconduct) intends to formally 
discipline that employee, shall follow the aforemen
tioned procedures. 

(a) First Warning 

On the first occasion of unsatisfactory behav
iour a senior representative of FDPS shall: 

e Advise the employee of the behaviour 
that is deemed to be unsatisfactory; 

e Advise the employee of what action to 
take to correct the problem; 

e Advise the employee of the conse
quences of continuing the unsatisfactory 
behaviour. 

The details of the warning shall be confirmed 
by letter from FDPS to the employee. 
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(b) Final Warning 
An employee whose behaviour continues to 
be deemed to be unsatisfactory shall receive a 
final warning. This warning shall be issued 
in accordance with the procedure for the first 
warning but in addition the employee shall be 
advised that: 

• Further unsatisfactory behaviour shall 
result in the employee's dismissal. 

• This warning would be classified as the 
final warning and no further warnings 
will be permitted. 

• A copy of this final (written) warning 
shall be forwarded to the Union Office. 

(c) Dismissal 
An employee who has received these warn
ings and who continues to engage in unsatis
factory behaviour shall be dismissed and this 
shall be confirmed in writing by FDPS to the 
employee. A copy of this dismissal advice 
shall be forwarded to the Union Office. 

(d) Instant Dismissal 
• There will be occasions when the warn

ing system is not appropriate such as 
serious misconduct, in which case in
stant dismissal is the appropriate pro
cedure. 

• Nothing in this clause shall affect the 
right of FDPS to dismiss an employee 
without notice for misconduct. 

(e) Suspensions 
In certain circumstances, dismissal without 
notice may be appropriate or, where there is a 
need for investigation of alleged serious mis
conduct. 
Where it is considered appropriate by man
agement, the intermediate step of placing an 
employee on unpaid leave until such time as 
the investigation outcome is finalised, may be 
utilised. 
Approved leave without pay may be substi
tuted in lieu of dismissal if the circumstances 
do not justify termination of employment. 
An employee may request, at any time during 
an investigation, that a union representative 
be present. 

6.6 SUBCONTRACTORS 
In the advent of a requirement to utilise specialist subcon

tractors in order to perform work in any Power Station or Plant, 
FDPS will ensure that: 

• An subcontractors' employees shall be paid the rates 
and observe the conditions contained in this Agree
ment. 

• All Safety Rules and Regulations and Code of Con
duct Plant Procedures shall be observed, whilst in 
any Plant. 

• A FDPS Induction must be successfully passed by 
all employees. 

6.7 SMOKING IN THE WORKPLACE 
The parties agree to co-operate in taking all necessary steps 

to provide a smoke free workplace in any Plant. 
6.8 PROTECTIVE CLOTHING, EQUIPMENT ETC. 
6.8.1 FDPS shall provide all employees covered by this 

Agreement with laundered industrial clothing. Safety 
boots and bluey jackets (during June, July and Au
gust) will be supplied and replaced by FDPS on a 
fair wear and tear basis. In such circumstances, a 
new pair of boots or a new jacket will be exchanged 
for the worn items. Where possible and practicable 
items of clothing and equipment supplied will be 
made in Australia. 
This protective clothing and equipment remains the 
property ofFDPS and must be returned upon termi
nation, when requested by FDPS. 

6.8.2 Darnage to Clothing, Spectacles, Hearing Aids and 
Tools 
Compensation to the extent of the damage sustained 
shall be made where, in the course of the work, cloth
ing, spectacles, hearing aids or tools are damaged or 
destroyed by fire or molten metal or through the use 
of corrosive substances. Provided that FDPS liabil
ity in respect of tools shall be limited to such tools 
of trade as are ordinarily required for the perform
ance of the employee's duties. Provided further, that 
this subclause shall not apply when an employee is 
entitled to Workers' Compensation in respect of the 
damage. 

6.9 QUALITY IMPROVEMENT 
The parties to this Agreement acknowledge a positive com

mitment to Quality Improvement which will include each 
employee to be responsible for improved quality of their own 
work. The parties further acknowledge their commitment to 
International Best Practices and integrated benchmarks. The 
introduction of a Continuous Improvement Program shall be 
supported by all parties following the consultation process. 

6.10 DRUG AND ALCOHOL ISSUES 
The parties recognise that the safety of all employees may 

be affected by the hazards that alcoholism and drug depend
ency may create on the job. FDPS in consultation with the 
Union Bargaining Unit reserves the right to introduce from 
time to time, procedures, testing and counselling in an en
deavour to combat such problems. 

6.11 NO DISCRIMINATION 
There shall be no discrimination on the basis of race, col

our, religion, sex, national origin, marital status, age or politi-
cal background. . 

6.12 TRAINING 
It is recognised that advances in technology, increasing stand

ards and the requirement of employees for improvement will 
require advances in training. FDPS will introduce training 
programs in specialised subjects other than the career path 
programs. To assist and support employees in attaining train
ing goals, FDPS will make available to employees educational 
and development materials. 

Employee standards shall be based on their needs require
ments; self motivation shall be the key factor and employees 
will be encouraged to their progress capabilities. 

6.13 TRADE UNION TRAINING 
FDPS shall grant leave of absence to an accredited shop 

delegate nominated by the union to attend short courses con
ducted by the Australian Trade Union Training Authority. Paid 
leave of absence shall also be granted to attend similar courses 
or seminars, as from time to time approved by agreement be
tween the parties. All absences shall be subject to manning 
schedules. 

An accredited shop delegate shall be granted to a maximum 
of five days paid leave per calendar year for Trade Union Train
ing or similar courses or seminars as approved. 

Leave of absence will be granted at the ordinary rate of pay 
and shall not include shift loadings, penalty rates or overtime. 
Where a public holiday or rostered day off falls during the 
duration of a course a day off in lieu of that day will not be 
granted. Accredited shop delegates attending a course shall 
be deemed to have worked the shifts they would have worked 
had leave not been taken to attend the course. 

Any application for leave shall be submitted to FDPS for 
approval at least four weeks before the commencement of the 
course. All applications shall be accompanied by a statement 
from the relevant Union indicating that the shop delegate has 
been nominated for the course. The application shall provide 
details as to the subject, commencement date, length of course, 
venue and the authority which is conducting the course. 

FDPS shall not be liable for any expense associated with 
the delegates attendance at a .course. Leave of absence granted 
under this clause shall include any necessary travelling time 
in normal working hours immediately before or after the course. 

"Accredited" shall mean accredited by the Union Bargain
ing Unit. 
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6.14 PRODUCTIVITY 
6.14.1 General 

It is recognised by employees and FDPS that their 
mutual future security will be achieved only by work
ing together to a common end result of a competi
tive successful company. 
In order to do this the parties recognise the need for 
improved skills and training for all employees. In 
addition, various changes to management systems 
and work place practice will lead to improvement in 
efficiency and productivity. This Agreement will 
allow for real improvements and these will be meas
urable by agreed performance indices, such as 
benchmarking and an objectives matrix. 

6.14.2 Indicators 
As a result of this Agreement the parties are agreed 
that an effective range of performance points indi
cators will be developed during the life time of this 
agreement. The indicators may consist of, but are 
not limited to, the following areas. 
Plant Efficiency, Safety Performance, Absenteeism, 
Industrial Relations. 
With respect to absenteeism, the parties agree to 
achieve a sustained reduction where the average rate 
exceeds the industry standard. 

6.15 NOTICE BOARDS 
A notice board shall be available for posting of approved 

notices or official notices from the Union Bargaining Unit. 
6.16 SEXUAL HARASSMENT 
It is the intention of FDPS that all employees be allowed to 

work in a workplace free of sexual harassment. FDPS and the 
Union Bargaining Unit'in consultation will rigidly enforce 
the procedures of its sexual harassment program and policy. 

6.17 CONSULTATION 
A consultative process to enable decision making through 

consultation by consensus in order to implement and identify 
specific initiatives aimed at improving productivity. The par
ties have a commitment to increase the efficiency, career path 
opportunities and job security of FDPS employees. 

PART 7-PRINClPAL SIGNATORIES 
J. Wilson 

For and on behalf of 
FLUOR DANIEL POWER SERVICES PTY LID 

W.E.C.Game 

For and on behalf of 
AUSTRALIAN ELECTRICAL, ELECTRONICS, 
FOUNDRY AND ENGINEERING UNION (WA 
BRANCH) 

N. Flynn 

For and on behalf of 
CONSTRUCTION, MINING, ENERGY, TIMBER
YARDS, SAWMILLS AND WOODWORKERS UNION 
OF AUSTRALIA (WA BRANCH) 

GLEN ROSS BRICKLAYING INDUSTRIAL 
AGREEMENT 

No. AG 65 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 

and 

Glen Ross Bricklaying 

No. AG 65 of 1995. 

Glen Ross Bricklaying Industrial Agreement 

COMMISSIONER P.E. SCOTT. 

18 May 1995. 

Order. 
HAVING heard Ms M Tome on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
from the first pay period on or after the 1 st day of August 
1995. 

[L.S.] 

Schedule. 

I.-TITLE 

P.E. SCOTT, 
Commissioner. 

This Agreement will be known as the Glen Ross Bricklaying 
Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Glen Ross Bricklaying (hereinafter 
referred to as the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall prevent 
the implementation of a comprehensive enterprise agreement 
as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1875 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 

The dispute settlement procedure that shall apply to this 
l . .;"eement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 

It is agreed that this Agreement applies in respect of a single 
enterprise as defined in Clause 4IA(2) of the Industrial 
Relations Act 1979, as amended (the "Act"). 

8.-RELATIONSHIP WITH AWARD 

This agreement shall be read wholly in conjunction with the 
Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 

It is agreed that in the event of the Union and the Company 
agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

lO.-WAGE INCREASE 

(1) This agreement provides for increases resulting in the 
hourly rates as set out in Appendix A. 

(2) An allowance of $4.00 per hour worked will be paid. 
This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site 
allowance, structural or productivity allowance that may be 
paid on a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, 
Bereavement Leave, Trade Union Training Leave and 
Presenting for Work but Not Required will be paid at the Award 
hourly rate. 

11.-INDUSTRY STANDARDS 

It is a term of this Agreement that the company will continue 
to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.--CLOTHING AND FOOTWEAR 

The following items will be supplied to each employee by 
the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 

(2) 2 T-shirts with collars. 

(3) 1 bluey jacket for each employee employed during 
the period 1 April to 31 October. 

Provided that where an employee has been provided with a 
pair of safety boots and/or a bluey jacket by a previous 
employer prior to commencing with the new employer, the 
new employer will only replace them on a fair wear and tear 
basis or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 

The Employer shall allow the shop steward of the Union 
adequate time during normal working hours to attend to Union 
duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 31 st day of March 1995. 

APPENDIX A 

PART 1 PART 2 PART 3 PART 4 
118/95 112/96 1/8/96 112/97 

Classification Hourly Hourly Hourly Hourly 
Rate Rate Rate Rate 

Bricklayer $14.23 $14.70 $15.17 $15.64 

GREGORY'S (EARTBMOVING CONTRACTORS) 
SUBIACO GRANDSTAND CONSTRUCTION 

PROJECT AGREEMENT 1994. 
No. AG 51 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 

Gregory's (Earthmoving Contractors) 

No. AG 51 of 1995. 

Gregory's (Earthmoving Contractors) Subiaco Grandstand 
Construction Project Agreement 1994 

COMMISSIONER P.E. SCOTT. 

16 May 1995. 

Order. 
HAVING heard Ms J Harrison on behalf of the Applicant and 
Mr V Andrijasevich on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following schedule be registered with effect 
from the 1st pay period on or from the 3rd day of May 
1995. 

[L.S.] 
(Sgd.) P. E. SCOTT, 

Commissioner. 

Schedule. 

I.-TITLE 
This Agreement shall be known as the Gregory's 

(Earthmoving Contractors) Subiaco Grandstand Construction 
Project Agreement 1994. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Introduction 
4. Application and Scope of the Agreement 
5. Period of Operation 
6. Commitment 
7. Union Representation 
8. Termination of Agreement 
9. Consultative Committee 

10. Dispute Avoidance and Settlement Procedure 



1876 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75W.A.I.G. 

11. Application of Agreement 
12. Procedure for Settling Disagreements over Safety 

Issues 
13. Industry Standards 
14. Rostered Days Off (ROO's) 
15. Allowances 
16. Skills Enhancement Programme 
17. Consultation on Training Development 
18. Introduction of Skills Based pay Classification Struc-

ture 
19. Sick Leave Entitlement 
20. No Further Claims 
21. Hours of Work 
22. Special Conditions 
23. Team Ratios 
24. Demarcation Procedure 
25. Disciplinary Procedure 
26. Signatories 

3.-INTRODUCTION 

(1) Joint Statement 

This agreement between Gregory's (Earthmoving 
Contractors) (the Company) and its employees and The 
Western Australian Builders' Labourers, Painters & Plasterers 
Union of Workers (the Union), defines the relationship between 
the Company's employees eligible to be union members and 
all levels of management. 

It recognises the value of all of the above parties working 
co-operatively towards maintaining and improving the 
competitiveness of the Company. 

This agreement is, as well as an agreement for this project, a 
framework for the future, because of the opportunities now 
available through award restructuring and the building industry 
reform process to achieve a more efficient. stable and rewarding 
industry. 

(2) Aims 

The aims of this agreement are: 

(a) To identify the advantages available through work
ing co-operatively. 

(b) To recognise that at various times the interests of the 
respective parties may not coincide but that with the 
development of goodwill and trust conflict can be 
minimised. 

(c) To establish the necessary framework to deal with 
the major site issues that confront the building and 
construction industry. 

(3) Objectives 

The objectives of this agreement with respect to all parties 
are: 

(a) To eliminate as far as practicable, barriers to effi
ciency and productivity. 

(b) To create l!- better working environment for all em
ployees. 

(c) To create an awareness of the need for continuous 
improvement in all aspects of the building process. 

(d) To contribute to the implementation of reforms in 
the building construction industry. 

4.-APPLICATION AND SCOPE OF THE AGREEMENT 

(1) This agreement shall apply to the Company and all its 
employees eligible to be members of the Union engaged on 
site at the Subiaco Grandstand Construction Project located 
on Roberts Road. Subiaco in the State of Western Australia. 

(2) (a) This agreement shall be read Wholly in conjunction 
with the awards. Where this agreement is silent on 
rates of pay and other matters pertaining to the em
ployment relationship, the Building Trades (Con
struction) Award 1987, No. R 14 of 1978 (the Award) 
shall apply. 

(b )Wbere there is a ~nflict between rates of pay, con
ditions, allowanoes and other matters in this agree
ment and the provisions in the Award, the higher 
standard shall apply. 

5.-PERIOD OF OPERATION 
This agreement shall operate from the commencement of 

work on the Subiaco Grandstand Construction Project until 
completion of construction work on this project. This 
agreement can only be terminated by any of the parties to the 
agreement in the manner described in Clause 8.-Termination 
of Agreement of this Agreement. 

6.-COMMITMENT 
The parties to this agreement are committed to ensuring that: 

(1) The terms and conditions of this agreement lead to 
real gains in overall job productivity and workplace 
efficiencies, without reduction to health and safety 
standards. 

(2) (a) The dispute avoidance and settlement proce
dures provided for in Clause 10.-Dispute 
Avoidance and Settlement Procedure are rig
orously adhered to. 

(b) Payment for time lost due to industrial dis
putes wilI not be claimed (or paid) other than 
as described in Clause 10.-Dispute Avoid
ance and Settlement Procedure. 

7.-UNION REPRESENTATION 
(I) This agreement recognises that the union party to this 

agreement and its accredited representatives are legitimate 
representatives of the union members covered by this 
agreement. 

(2) The rights of accredited union officials to access the 
Subiaco Grandstand Construction Project to allow those 
officials to represent the interests of the union's members on 
site is recognised by the company. 

(3) The Company will allow shop stewards/delegates 
adequate time during normal working hours to attend to union 
duties providing that when not carrying out union duties, shop 
stewards/delegates will carry out those work duties appropriate 
to their construction worker designation. 

8.-TERMINATION OF AGREEMENT 
(1) This agreement can only be terminated by the union: 

(a) If the Company has knowingly and consistently acted 
contrary to terms and conditions of the agreement; 
and 

(b) After proper consultation has occurred with the Com
pany's employees; and 

(c) If one month's written notice has been given to the 
Company; and 

(d) After application for termination has been made to 
the Western Australian Industrial Relations Commis
sion pursuant to s43 of the Western Australian In
dustrial Relations Act 1979. 

(2) This agreement can only be terminated by the company: 
(a) If the union or any group of employees has know

ingly and consistently acted contrary to terms and 
conditions of the agreement; and 

(b) If the company has exhausted the dispute avoidance 
and settlement procedure contained in Clause 10.
Dispute Avoidance and Settlement Procedure; and 

(c) If one month's written notice has been given to the 
union and application has been made to the Western 
Australian Relations Commission pursuant to s43 
of the Western Australian Industrial Relations Act 
1979. 

9.-CONSULTATIVE COMMITTEE 
(1) The parties agree to the establishment and maintenance 

of a Consultative Committee on site. This committee shall 
deal with and monitor all site related proposals for workplace 
reform processes and initiatives. and enterprise bargaining 
issues. 

(2) The parties acknowledge the central role of the 
Consultative Committee in developing and maintaining the 
conditions and industrial climate necessary for the successful 
application of this agreement. 

(3) The Consultative Committee shall be provided with all 
the relevant information necessary for them to monitor the 
implementation of this agreement. 
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(4) It is accepted that the State Secretary of the union and 
the Managing Director of the builder of the Subiaco 
Grandstand Construction Project or their nominees may attend 
the Consultative Committee. 

(S) The Consultative Committee will comprise 
representatives from management and workforce in equal 
numbers. 

(6) The project Consultative Committee shall consist of six 
persons representing the following groups: 

(a) One representative of the Project Builder. 
(b) One representative of Structural Contractors. 
(c) One representative of Service Contractors. 
(d) One representative of Construction Labourers. 
(e) One representative of Construction Tradespeople. 
([) One representative of Service Sector Workers. 

(7) The representatives of the workforce on the Consultative 
Committee shall be elected from the workforce on site. 

The representatives of the contractors shall similarly be 
elected from representatives engaged on site. 

(8) The parties to this agreement agree to support the 
operation· of the project Consultative Committee, 
notwithstanding any party to this agreement and may not 
provide a representative to sit- on the committee. 

1O.-DISPUTE AvoiDANCE AND SETfLEMENT 
PROCEDURE 

(1) In the first instance, an employee shall submit a request 
concerning an industrial issue to either their own site union 
representative or the immediate supervisor/foreman. If the 
matter cannot be resolved at this stage, then the following 
procedure shall be applied: 

(a) The employee and union delegate/shop steward shall 
submit the issue to the immediate supervisor/fore
man. 

(b) If not settled at this stage, the employee and union 
delegate/shop steward shall submit the issue to the 
site manager of the Company. 

(c) If not settled at this stage, the union delegate/shop 
steward may submit the matter to the union organ
iser for discussion with the project manager or in
dustrial relations officer in consultation with the 
company's site manager. 

(d) If not settled at this stage, the union organiser may 
submit the matter to the union secretary for discus
sion with the project builder at the state senior man
ager level. The matter shall then be discussed further 
with the senior management representative of any 
other relevant contractor. 

(e) If the dispute . still exists after the aforementioned 
processes have been carried out, then the matter shall 
be referred to the Western Australian Industrial Re
lations Commission for determination. The deci
sion of the Western Australian Industrial Relations 
Commission will be accepted by all parties subject 
to legal rights of appeal. 

(2) Whilst the above procedures are being carried out, work 
will continue as it did prior to the issue arising. Neither party 
shall be prejudiced as to final settlement by the continuance 
of work in accordance with this clause. 

I I.-APPLICATION OF AGREEMENT 
(1) It is agreed the .terms and conditions contained in this 

agreement shall be strictly followed by all parties to the 
agreement. 

(2) Should any dispute arise as to the application or 
interpretation of this agreement or any part of it, the matter in 
the first instance shall be discussed in the Consultative 
Committee. If not resolved in these discussions the procedures 
prescribed in Clause 1O.-Dispute Avoidance and Settlement 
Procedure of this Agreement shall be followed. 

12.-PROCEDURE FOR SETfLING DISAGREEMENTS 
OVER SAFETY ISSUES 

(I) Where a safety problem exists, work shall cease only in 
the affected area. Work shall continue elsewhere unless access 
to safe working areas is unsafe. However, any problem of 

access shall immediately be rectified and.the workers will use 
an alternative safe access to such safe working areas while the 
usual access is being rectified. 

(2) Should the whole project be in dispute on the basis that 
the whole project is thought to be unsafe, a Department of 
Occupational Health, Safety and Welfare (DOSHWA) 
inspector shall be immediately called. Pending the arrival of 
the inspector, the following procedures shall apply: 

(a) Workers shall not leave the site but shall remain in 
the sheds. 

(b) Immediate inspections of the disputed areas involv
ing both employer and employee representatives of 
the site safety committee shall take place in the or
der of priority nominated by the project builder in 
consultation with other relevant contractors. These 
inspections shall identify what safety rectification 
needs to take place in the disputed areas. 

(c) All workers who can be gainfully employed, shall 
immediately rectify that which needs to be rectified. 

(d) The project builder will nominate in order of prior
ity the areas to be inspected by the safety committee 
as rectification work is completed. On verification 
that rectification has been completed, productive 
work will resume. Such resumption of work shall 
take place in stages as each area has been cleared. 

(e) Providing that any disagreement between the builder 
and the safety committee shall be determined by the 
recommendation of a DOSHWA inspector. 

(f) The position of the chairperson of the Workplace 
Safety Committee or the safety representative shall 
be undertaken in addition to their normal work obli
gations to the Company. 

(3) The Company and employee(s) recognise their 
obligations as set out in the Occupational Health, Safety and 
Welfare Act. 

I3.-INDUSTRY STANDARDS 
The company will continue to meet its current level of 

payment into the following non-wage benefit schemes for the 
life of the agreement. 

(1) The Construction and Building Unions Superannuation 
Scheme. 

(2) The WA Construction Industry Redundancy Fund. 
(3) The Portable Long Service Leave Scheme. 

14.-ROSTERED DAYS OFF 
(I) The parties to this agreement acknowledge that a more 

flexible arrangement for the taking ofRDO's will improve 
the efficiency of the building and construction industry. 
(2) (a) Where at any time during the project a variation to 

the RDO is required, the appropriate method ofRDO 
flexibility to meet the situation shall be discussed 
and agreed in the consultative committee. 

(b) Alternative arrangements for RDO's agreed in this 
procedure shall be taken to meet the particular no
tice requirements of the award. 

IS.-ALLOWANCES 
(1) Site Allowances 
A site allowance of $1.60 per each hour worked shall be 

paid to cover all special factors and disabilities related to work 
on the project. . 

This allowance shall be paid in lieu of all special rates and 
conditions contained within Clause 9.-Special Rates and 
Provisions of the award with the exception of those rates for 
the lifting of heavy blocks, cleaning down brickwork and use 
of explosive powered tools. 

(2) Productivity Allowance 
(a) An allowance of $1.00 per each hour shall accrue to 

each employee whilst working on site on the project. 
(b) This allowance shall only become payable to the 

employee on the successful completion to program 
of all work on the project. 

(3) The allowances prescribed in this clause shall be paid in 
addition to the wage rates agreed between the parties. 
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16.-SKILLS ENHANCEMENT PROGRAMME 
(1) The parties recognise a commitment to develop and 

maintain a skills enhancement programme. 
Any agreed programmes will provide training in NBCITC 

accredited general, common and task specific skills appropriate 
to the relevant career path. 

(2) Training needs and opportunities shall be identified by 
the Consultative Committee. 
. (3) To the extent possible and practicable, and where the 

parties agree, other site contractors may be integrated into the 
project builder's workplace reform programme insofar as it 
operates in relation to work covered by this agreement and is 
relevant to the type of work undertaken by the other party, and 
shall have access to all training material generally available to 
the project as deemed appropriate by the Consultative 
Committee. 

(4) The parties to the agreement shall pay attention to issues 
of equity when determining access to training. For example, 
attention will be paid to ensure that employees lacking in 
literacy skills are not disadvantaged. 

17.-CONSULTATION ON TRAINING DEVELOPMENT 
The Consultative Committee shall monitor the introduction 

of any skills enhancement programme applicable to work on 
the project. 

I8.-INTRODUCTION OF SKILLS BASED PAY 
CLASSIFICATION STRUCTURE 

(1) The parties to this agreement agree to work towards 
establishing a skills based pay structure for this agreement 
similar to those already existing at a company and national 
level. 

(2) No employee shall suffer a reduction in his/her rate of 
pay as a result of translation to the Matrix if introduced. 

(3) Within one month following signing of this agreement, 
the unions and the company shall meet and discuss guidelines 
for the process to proceed. 

19.-SICK LEAVE ENTI1LEMENT 
The parties to this agreement agree to discuss during the life 

of this agreement possible means to ensure the efficient and 
effective operation of sick leave entitlements. Any agreement 
reached shall be taken as forming part of this agreement 
provided it is appropriately documented and signed by all 
parties. 

20.-NO FURTHER CLAIMS 
Neither the union nor its members shall make any claim 

against the Company for any increase in rates remuneration 
or make any other claim at all while this agreement is current 
except for national or state award movements. 

2l.-HOURS OF WORK 
The normal hours of work on this project shall be as per the 

award or as agreed from time to time within award 
prescriptions. . 

22.-SPECIAL CONDITIONS 
The employees and unions undertake to adhere to the 

following conditions of the Company: 
(I) (a) It is agreed that neither the employernor the union(s) 

shall place any restrictions or limitations on reason
able overtime work that may be required by a con
tractor who is party to this agreement. 

(b) Prior notification will be given to the relevant 
union(s) for Sunday work, however, no triple time 
or day in lieu will be claimed or apply to Sunday 
work and award rates only will apply. 

(2) The Company will determine the appropriate manning 
levels to ensure that a high level of work productivity is 
achieved at all times. 

(3) It is agreed by the union that stop work meetings on this 
project will be kept to a minimum and will be timed to create 
minimal disruption to work progress. An agreed number of 
employees will always remain at work to maintain continuity 
of essential production. 

(4) Staggered start times: At the request of the project 
builder, and to suit sensible movement of people and materials 
throughout the site, especially in relation to hoisting problems, 

the company will be allowed to implement staggered starting 
and finishing times within the ordinary spread of hours 
prescribed by the award without penalty payment. 

(5) The Consultative Committee will ensure that lost time 
due to inclement weather is kept to a minimum. The Company 
will be allowed to take all reasonable measures to ensure that 
the employees can get to their place of work and carry on 
working in under cover areas during inclement weather. Where 
necessary, this may also extend to providing protection to allow 
workers to walk from one area to another, keeping their normal 
work clothes in a dry condition. . 

23.-TEAM RATIOS 
There shall be no dispute or industrial action of any kind 

over team ratios on the project. However, should any concern 
arise that team composition is not in accordance with industry 
standards, the issue shall be discussed in the Consultative 
Committee. 

24.-DEMARCATION PROCEDURE 
(1) Consultation shall be the primary method of avoiding 

demarcation disputes. If a dispute does occur, then senior 
officials of the union concerned will meet with the aim of 
reaching a resolution as soon as possible: 

(2) A demarcation issue or dispute shall not result in a work 
stoppage, ban or limitation on the project. All work shall 
continue as normal whilst the dispute is being resolved. 

(3) If within a period of seven days the issue is not resolved, 
the matter will be referred to the Western Australian Industrial 
Relations Commission. 

25.-DISCIPLINARY PROCEDURE 
The parties to this agreement agree during the period of the 

agreement to use the consultative processes established to 
discuss an appropriate disciplinary procedure. 

Signed by 

26.-SIGNATORIES 

(Sgd.) 
KEVIN REYNOLDS: 
Secretary 
For and on behalf of: 

Dated: 
(Sgd.) 

Witness: 

VIC ANDRIJASEVICH: 
For and on behalf of: 

Dated: 15/3/95. 
(Sgd.) 

The Western Australian 
Builders' Labourers, Painters 
& Plasterers Union of Work
ers 

Dated: 23/3/95. 

(Sgd.) 

Gregory's (Earthmoving Con
tractors) 

Witness: ........................... Dated: 15/3/95. 
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J & P BRICKWORK INDUSTRIAL AGREE:MENT 
No. AG 73 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 
and 

J &.p Brickwork 
No. AG 73 of 1995. 

J & P Brickwork Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 
24 May 1995. 

Order. 
HAVING heard Mr W Tracey on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con
sent, hereby orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the first pay period on or after the 1 st day of August 1995. 

(Sgd.) P.E. SCOTT, 
fL.Sl Commissioner. 

Schedule. 
I.-TITLE 

This Agreement will be known as the J & P Brickwork In
dustrial Agreeinent. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
Ibis is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and J & P Brickwork (hereinafter referred to 
as the "Employer") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Employer, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Employer on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R 14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 as indicated in Clause 14.-Ratifi
cation of this Agreement and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as. detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DlSPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in 
Clause 46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the WA Industrial 
Relations Act, 1979 as amended (the "Act"). 

8.-RELATIONSHIP WITH AWARD 

This Agreement shall be read wholly in conjunction with 
the Award. Where this Agreement.is silent on rates of pay 
and other matters pertaining to the employment relationship, 
the Award shall apply. Where there is conflict between the 
rates of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 

It is agreed that in the event of the Union and the Employer 
agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 
(I) This Agreement provides for increases resulting in the 

hourly rates as set out in Appendix A of this Agreement. 

(2) An allowance of $4.00 per hour worked will be paid. 
This allowance is in lieu of all special rates in Clause 9.
Special Rates .and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular si,te. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual leave, Sick Leave, Inclement Weather, Travel Time 
spent travelling to distant work as defined in Clause 21.
Living Away From Home-Distant Work of the Award, Be
reavement Leave, Trade Union Training Leave and Presenting 
For Work But Not Required will be paid at the Award hourly 
rate. 

Il.-INDUSTRY STANDARDS 

It is a term of this Agreement that the Employer will con
tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) the Construction + Building Unions Superannuation 
Scheme; 

(2) the Western Australian Construction Industry Re
dundancy Fund; and 

(3) the Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
(I) The following items will be supplied to each employee 

by the Employer, upon the completion of five working days, 
and will be replaced on a fair wear and tear basis: 

(a) One (1) pair of safety boots; 
(b) Two (2) t-shirts with collars; 
(c) One (1) bluey jacket for each employee employed 

during the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

(2) The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

l3.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 
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14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after I August 1995. 

Neil Flynn P. Hobson 

Secretary on PHILLIP HOBSON 
Behalf of the Union On Behalf of the Employer 

Dated this 19th day of April 1995. 

Part I 
1/8/95 

Classification Hourly 
Rate 

Bricklayer $14.23 

APPENDIX A 

Part 2 
112196 

Hourly 
Rate 

$14.70 

Part 3 
118/96 

Hourly 
Rate 

$15.17 

JOHN'S BRICKLAYING INDUSTRIAL 
AGREEMENT 

No. AG 66 of 1995. 

Part 4 
112197 

Hourly 
Rate 

$15.64 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 
and 

John's Bricklaying 
No. AG 66 of 1995. 

John's Bricklaying Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 
18 May 1995. 

Order. 
HAVING heard Ms M Tome on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by con
sent, hereby orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the first pay period on or after the I st day of August 1995. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 

Schedule. 
I.-TITLE 

This Agreement will be known as the John's Bricklaying 
Industrial Agreement. 

2.-ARRANGEMENT 
I. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 

This is an Agreement between The Construction, Mining, 
Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and John's Bricklaying (hereinafter referred 
to as the "Company") in the State of Western Australia. 

4.-APPLICATION 

This Agreement shall be binding upon the Company, the 
Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 

This Agreement shall commence from the first pay period 
on or after I August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 

The dispute settlement procedure that shall apply to this 
Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 

It is agreed that this Agreement applies in respect of a single 
enterprise as defined in Clause 4IA(2) of the Industrial Rela
tions Act 1979, as amended (the "Act"). 

8.-RELATIONSHIPWITH AWARD 

This agreement shall be read wholly in conjunction with the 
Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 

It is agreed that in the event of the Union and the Company 
agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 

(1 ) This agreement provides for increases resulting in the 
hourly rates as set out in Appendix A. 

(2) An allowance of $4.00 per hour worked will be paid. 
This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

I I.-INDUSTRY STANDARDS 

It is a term of this Agreement that the company will con
tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(I) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 
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12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFlCATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 24th day of March 1995. 

APPENDIX A 

PART 1 
118/95 

Classification Hourly 
Rate 

Bricklayer $14.23 

PART 2 
112/96 

Hourly 
Rate 

$14.70 

PART 3 
118/96 

Hourly 
Rate 

$15.17 

PART 4 
112/97 

Hourly 
Rate 

$15.64 

M & M ROBINSON BRICKLAYING INDUSTRIAL 
AGREEMENT 

No. AG 71 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 

and 

M & M Robinson Bricklaying 

No. AG 71 of 1995. 

M & M Robinson Bricklaying Industrial Agreement 

COMMISSIONER P.E. SCOTT. 
18 May 1995. 

Order. 
HAVING heard Mr W Tracey on behalf of the Applicant and 
there being no appearance on behalf of the Respondent, now 
therefore, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979, and by consent, 
hereby orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the first pay period on or after the 1 st day of August 1995. 

(Sgd.) P. E. SCOTT, 
[L.S.1 Commissioner. 

Schedule. 

I.-TITLE 
This Agreement will be known as the M & M Robinson 

Bricklaying Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and M & M Robinson Bricklaying (hereinafter 
referred to as the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall prevent 
the implementation of a comprehensive enterprise agreement 
as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41A(2) of the Industrial 
Relations Act 1979, as amended (the "Act"). 

8.-RELATIONSHIP WITH AWARD 
This agreement shall be read wholly in conjunction with the 

Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this 
Agreement and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agreement, 
this Agreement may be terminated in accordance with the 
requirements of the Act. 

1O.-WAGE INCREASE 
(1) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site 
allowance, structural or productivity allowance that may be 
paid on a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.-
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Living Away from Home-Distant Work of the award, 
Bereavement Leave, Trade Union Training Leave. and 
Presenting for Work but Not Required will be paid at the Award 
hourly rate. 

I I.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will continue 

to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous 
employer prior to commencing with the new employer, the 
new employer will only replace them on a fair wear and tear 
basis or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them. sun screen lotion and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Union 
duties. 

14.-RATIFlCATION 
The signatures that follow testify to the fact that this 

Agreement shall come into effect from the first pay period on 
or after 1 August 1995. 

(Sgd.) (Sgd.) 

M. L. ROBINSON BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 7th day of April 1995. 

APPENDIX A 

PART 1 PART 2 PART 3 PART 4 
118/95 112196 118/96 112197 

Classification Hourly Hourly Hourly Hourly 
Rate 'Rate Rate Rate 

Bricklayer $14.23 $14.70 $15.17 $15.64 

MISCELLANEOUS WORKERS CHEMICAL 
INDUSTRY AWARD 
. No. A10 of 1988. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor. Hospitality and Miscellaneous 
Workers Union. Miscellaneous Workers Division, 

Western Australian Branch 

and 

Candle Light Co Pty Limited and Others. 

No. A 20 of 1988. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

2 June 1995. 

Order. 
The Commission. pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders-

THAT the application be dismissed for want of pros
ecution. 

[L.S] 
(Sgd.) G.G. HALLIWELL. 

Senior Commissioner. 

ORVILLE HOLDINGS PTY LTD 
INDUSTRIAL AGREEMENT 

No. AG 70 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Construction. Mining, Energy. Timberyards. Sawmills 
and Woodworkers Union of Australia-Western Australian 

Branch 
and 

Orville Holdings Pty Ltd 
No. AG 70 of 1995. 

Orville Holdings Pty Ltd Industrial Agreement. 

COMMISSIONER P.E. SCOTT. 
18 May 1995. 

Order. 
HAVING heard Mr W Tracey on behalf of the Applicant and, 
there being no appearance on !)ehalf of the Respondent, now 
therefore. the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act. 1979. and by con
sent. hereby orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect from 
the first pay period on or after the 1 st day of August 1995. 

(Sgd.) P.E. SCOTT. 
[L.S] Commissioner. 

Schedule. 
I.-TITLE 

This Agreement will be known as the Orville Holdings Pty 
Ltd Industrial Agreement. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Area and Parties Bound 
4. Application 
5. Duration 
6. Dispute Settlement Procedure 
7. Single Enterprise 
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8. Relationship with Award 
9. Enterprise Agreement 

10. Wage Increase 
11. Industry Standards 
12. Clothing and Footwear 
13. Shop Steward 
14. Ratification 

Appendix A 

3.-AREA AND PARTIES BOUND 
This is an Agreement between The Construction, Mining, 

Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia-Western Australian Branch (hereinafter referred to 
as the "Union") and Orville Holdings Pty Ltd (hereinafter re
ferred to as the "Company") in the State of Western Australia. 

4.-APPLICATION 
This Agreement shall be binding upon the Company, the 

Union, its officers and members, and any person eligible to be 
a member of the Union employed by the Company on work 
covered by the terms of the Building Trades (Construction) 
Award 1987, No. R14 of 1978 (the "Award"). 

5.-DURATION 
This Agreement shall commence from the first pay period 

on or after 1 August 1995 and shall continue in effect until 
31 July 1997. Provided that nothing in this clause shall pre
vent the implementation of a comprehensive enterprise agree
ment as detailed in Clause 9.-Enterprise Agreement of this 
Agreement. 

The parties agree to commence discussion on the terms and 
conditions of any future agreement three calendar months prior 
to the expiration of this Agreement. 

6.-DISPUTE SETTLEMENT PROCEDURE 
The dispute settlement procedure that shall apply to this 

Agreement shall be in the same terms as that outlined in Clause 
46.-Settlement of Disputes of the Award. 

7.-SINGLE ENTERPRISE 
It is agreed that this Agreement applies in respect of a single 

enterprise as defined in Clause 41 A(2) of the Industrial Rela
tions Act 1979, as amended (the" Act"). 

8.-RELATIONSHIP WITH AWARD 
This agreement shall be read wholly in conjunction with the 

Award. Where this Agreement is silent on rates of pay and 
other matters pertaining to the employment relationship, the 
Award shall apply. Where there is conflict between the rates 
of pay, conditions, allowances and other matters in this Agree
ment and the Award the higher rate shall apply. 

9.-ENTERPRISE AGREEMENT 
It is agreed that in the event of the Union and the Company 

agreeing on the terms of a comprehensive enterprise agree
ment, this Agreement may be terminated in accordance with 
the requirements of the Act. 

lO.-WAGE INCREASE 
(1) This agreement provides for increases resulting in the 

hourly rates as set out in Appendix A. 
(2) An allowance of $4.00 per hour worked will be paid. 

This allowance is in lieu of all special rates in Clause 9.
Special Rates and Provisions of the Award and any site allow
ance, structural or productivity allowance that may be paid on 
a particular site. 

(3) Payment for Public Holidays not worked, Jury Service, 
Annual Leave, Sick Leave, Inclement Weather, Travel time 
spent travelling to distant work as defined in Clause 21.
Living Away from Home-Distant Work of the award, Be
reavement Leave, Trade Union Training Leave and Presenting 
for Work but Not Required will be paid at the Award hourly 
rate. 

11.-INDUSTRY STANDARDS 
It is a term of this Agreement that the company will con

tinue to meet its current level of payment into the following 
non-wage benefit schemes for the life of the Agreement: 

(1) The Construction + Building Unions Superannua
tion Scheme. 

(2) The Western Australian Construction Industry Re
dundancy Fund. 

(3) The Construction Industry Portable Paid Long Serv
ice Leave Scheme. 

12.-CLOTHING AND FOOTWEAR 
The following items will be supplied to each employee by 

the Employer, upon the completion of five working days, and 
will be replaced on a fair wear and tear basis: 

(1) 1 pair safety boots. 
(2) 2 T-shirts with collars. 
(3) 1 bluey jacket for each employee employed during 

the period 1 April to 31 October. 
Provided that where an employee has been provided with a 

pair of safety boots and/or a bluey jacket by a previous em
ployer prior to commencing with the new employer, the new 
employer will only replace them on a fair wear and tear basis 
or if the employee can prove loss. 

The Employer will also make available to each employee, 
when requested by them, sun screen lotion and sun brims to 
fit over safety helmets. 

13.-SHOP STEWARD 
The Employer shall allow the shop steward of the Union 

adequate time during normal working hours to attend to Un
ion duties. 

14.-RATIFICATION 
The signatures that follow testify to the fact that this Agree

ment shall come into effect from the first pay period on or 
after 1 August 1995. 

(Sgd.) (Sgd.) 

BILLETHELL 
State Secretary On Behalf of the Employer 
on Behalf of the Union 

Dated this 6th day of April 1995. 

APPENDIX A 

PART 1 PART 2 PART 3 PART 4 
118/95 112/96 1/8/96 112197 

Classification Hourly Hourly Hourly Hourly 
Rate Rate Rate Rate 

Bricklayer $14.23 $14.70 $15.17 $15.64 

PEPSI COLA BOTTLERS WESTERN AUSTRALIAN 
ENTERPRISE AGREE.MENT 1995. 

No. AG 3 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pepsi Cola Bottlers Australia 

and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 

No. AG 3 of 1995. 

COMMISSIONER R.H. GIFFORD. 

12 May 1995. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT. 

No. AG 3 OF 1995. 
HAVING heard Ms G. Marton on behalf of the Applicant and 
Mr N. Ellery on behalf of the Respondent, and by consent, 
the Commission, pursuant to the powers conferred on it under 
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Section 41 of the Industrial Relations Act, 1979 hereby regis
ters the following schedule titled the Pepsi Cola Bottlers West
ern Australian Enterprise Agreement 1995, No. AG 3 of 1995, 
signed by me for identification. 

(Sgd.) R. H. GIFFORD, 
[L.S.] Commissioner. 

I.-TITLE 
This Agreement shall be known as the Pepsi Cola Bottlers 

Western Australian Enterprise Agreement 1995, No. AG 3 of 
1995. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Scope 
4. Term 
5. No Reduction 
6. Relationship to Parent Award 
7. Contract of Employment 
8. Hours of Work, Shift Work and Overtime 
9. HolidayslLeave 

10. Parental Leave 
11. Wages 
12. Payment of Wages 
13. Records 
14. General Matters 
15. Redundancy 
16. Work Rules and Disciplinary Procedures 
17. Signatories 

3.-SCOPE 
This Agreement is made between Pepsi Cola Bottlers 

Australia and The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous Workers 
Division, Western Australian Branch and shall apply to all 
employees employed by Pepsi Cola Bottlers Australia at the 
Canning Vale W.A. Bottling Plant in the classifications 
contained in Clause It.-Wages of this Agreement. 

4.-TERM 
This Agreement commences from the date of signature and 

concludes on 24 May 1995. The pay rates will take effect 
from 24 May 1994. In addition a $500 gross payment will 
apply from the same date. An additional $500 payment will 
apply from 1 September 1994. The parties agree to meet again 
in May 1995 to negotiate this Agreement. 

5.-NO REDUCTION 
Nothing in the Agreement shall reduce the wage of any 

employee who at the date of this Agreement was being paid a 
higher rate of wage than the minimum prescribed for hislher 
class of work. 

6.-RELATIONSHIP TO PARENT AWARD 
This Agreement shall be read and interpreted in conjunction 

with the Aerated Water and Cordial Manufacturing Industry 
Award 1975 (No. 10 of1975). In the event of any inconsistency 
the conditions prescribed in this Agreement shall prevail. 

7.-CONTRACT OF EMPLOYMENT 
An employee shall be engaged as a full time, fixed-term, 

part time or casual employee. 
Definitions 
(1) Full Time Employees 
A full time employee is one who is engaged on a permanent, 

ongoing basis and who works a minimum of 38 hours per 
week. 

(2) Fixed Term Employees 
(a) "Fixed Term Employee" means an employee spe

cifically engaged to assist with Pepsi's peak produc
tion requirements. 

(b) The employee shall be notified by Pepsi at the time 
of hislher employment of the expected duration of 
employment. 

(c) The terms and conditions of employment of a fixed 
term employee shall be the same as for a full time 
employee except that Redundancy Compensation 
will not be payable at the end of the contract. 

(d) The maximum period of employment under this 
clause shall be six months. 

(3) Casual Employment 
An employee who works from time to time and not on a 

regular ongoing basis shall be deemed to be a casual employee. 
Such employees shall be employed by the hour and be paid 

a loading of 20% above the ordinary wage rates in lieu of any 
other benefits under this Agreement. 

8.-HOURS OF WORK, SHIFT WORK AND 
OVERTIME 

This clause does not apply to Delivery Representatives. 
(1) Ordinary Hours of Work-All Employees 
The ordinary hours of work shall not exceed an average of 

38 per week worked on no more than five days per week, 
Monday to Saturday inclusive, and shall be no less than six 
and no more than 12 hours each day, provided that no more 
than 12 ordinary hours may be worked in any consecutive 24 
hours. 

The company will maximise a four day ordinary week roster. 
Should the company work 12 hour shifts the normal weekly 
wage shall be paid. 

(a) Ordinary hours worked on a Saturday shall be paid 
at the rate of time and a half. 

(b) Differing methods of operating a 38 hour week may 
apply to various groups in the plant. 

(2) Day Employees 
(a) The ordinary hours of work for day employees shall 

be worked between the hours of 6.00am and 6.00pm, 
except in the case of those employees who are re
quired to carry out pre shift preparatory work, then 
the ordinary span shall be 4.00am to 6.00pm. 

(b) The ordinary hours of work shall be consecutive 
except for an unpaid meal break of 30 minutes dura
tion and be so arranged, within reason, to suit the 
work requirements. 

(c) A Pepsi break of 15 minutes paid shall be allowed 
on a relieved operator basis. 

(3) Shift Work Employees 
(a) Pepsi may work shifts but before doing so shall give 

72 hours notice of its intention to the employees and 
the union and of the intended starting and finishing 
times of ordinary working hours of the respective 
shifts. 

(b) Where a shift commences at or after 11.00pm on 
any day, the whole of that shift shall be deemed, for 
the purposes of this Agreement, to have been worked 
on the following day. 

(c) A shift employee when on afternoon or night shift" 
shall be paid per shift 15 per cent more than the 
employee's ordinary rate prescribed by this Agree
ment. 

(d) When work is performed on any shift the ordinary 
working hours shall be inclusive of a paid meal break 
of 20 minutes in the case of a shift that does not 
exceed 9.5 hours and two 20 minute meal breaks 
when the shift exceeds 9.5 hours. 
One 15 minute paid Pepsi break will be allowed in 
each shift. 

(4) Overtime 
(a) The provisions of this clause shall apply to all em

ployees. 
(b) (i) Pepsi may require any employee to work rea

sonable overtime at overtime rates and such 
employee shall work overtime in accordance 
with such arrangements. 

(ii) Employees covered by this Agreement shall 
not in any way, directly or indirectly be a party 
to or concerned in any ban, limitation or re
striction upon the working of overtime in ac
cordance with the requirements of this 
subclause. 

(Hi) An employee who has completed their usual 
hours of duty and has left the job and who is 
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recalled to work after the usual ceasing time, 
shall be paid a minimum of three hours at over
time rates. 

(c) (i) Subjectto the provisions of this subclause, all 
work done beyond the ordinary working hours 
of any day, Monday to Saturday (prior to 12 
noon), inclusive, shall be paid for at the rate 
of time and one half for the first two hours 
and double time thereafter. 

(ii) Subparagraph (i) above does not .apply in a 
case where an ordinary shift finishes not later 
than 7.00am on a Saturday. . 

(iii) Overtime worked on Saturdays after 12.00 
noon or on Sundays shall be paid for at the 
rate of double time. 

(iv) In computing overtime each day shall stand 
alone but when an employee works overtime 
which continues beyond midnight on any day, 
the time worked after midnight shall be 
deemed to be part of the previous day's work 
for the purpose of this subclause. 

(d) An employee required to work overtime for more 
than two hours without being notified on the previ
ous day or earlier that he/she will be so required to 
work shall be supplied with a meal by the employer 
or be paid $5.40 for a meal. 

If the amount of overtime required to be worked 
necessitates a second or subsequent meal, the em
ployer shall, unless he has notified the employees 
concerned on the previous day or earlier that such 
second or subsequent meal will also be required, 
provide such meals or pay an amount of $5.40 for 
each such second or subsequent meal. 

No such payments need to be made to employees 
living in Canning Vale who can reasonably return 
home for such meals. 

(e) (i) When overtime is necessary it shall, wherever 
reasonably practicable, be so arranged that 
employees have at least lO consecutive hours 
off duty between the work of successive days. 

(ii) An employee (other than a casual employee) 
who works so much overtime between the ter
mination of their ordinary work on one day 
and the commencement of their ordinary work 
on the next day that they have not had at least 
lO consecutive hours off duty between those 
time shall, subject to this paragraph, be re
leased after completion of such overtime un
til they have had 10 consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of Pep si, such employee 
resumes or continues work without having had 
such 10 consecutive hours off duty, they shall 
be paid at double rates until they are released 
from duty for such period and they shall then 
be entitled to be absent until they have had lO 
consecutive hours off duty without loss of pay 
for ordinary working time occurring during 
such absence. 

(iv) Where an employee (other than a casual em
ployee or an employee engaged on continu
ous shift work) is called into work on a Sunday 
or public holiday preceding an ordinary work
ing day, they shall, wherever reasonably prac
ticable, be given 10 consecutive hours off duty 
before their usual starting time on the next day. 
If this is not practicable, then the provisions 
of subparagraphs (ii) and (iii) of this subclause 
shall apply. 
Provided that overtime worked as a result of a 
recall shall not be regarded as overtime for 
the purpose of this subclause when the actual 
time worked is less than three hours on such 
recall or on each of such recalls. 

(v) The provisions of this subclause shall apply 
in the case of shift employees who rotate from 
one shift to another, as if eight hours were 
substituted for 10 hours when overtime is 
worked: 
(aa) for the purpose of changing shift ros

ters; or 
(bb) where a shift employee does not report 

for duty; or 
(cc) where a shift is worked by arrangement 

between the employees themselves. 

9.-HOLIDAYSILEAVE 
(1) Public Holidays 

(a) (i) The following days or the days observed in 
lieu shall, subject to this subclause, be allowed 
as holidays without deduction of pay, namely, 
New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christ
mas Day and Boxing Day. Provided that an
other day may be taken as a holiday by 
arrangement in lieu of any of the days named 
in this subclause. Provided further than an 
employer may substitute Royal Show Day for 
Sovereign's Birthday in any year. 

(ii) When any of the days mentioned above falls 
on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or a 
Monday the holiday shall be observed on the 
next succeeding Tuesday; in each case the 
substitute day shall be a holiday without de
duction of pay in lieu of the day for which it is 
substituted. 

(b) All work done on any day prescribed as a holiday 
under this clause shall be paid for at the rate of dou
ble time. 

(c) Casual employees shall not be entitled to receive 
payment for public holidays prescribed by this clause 
unless required to work on those days. 

(2) Annual Leave 
(a) Entitlement 

A period of four weeks' leave with payment of ordi
nary wages shall be allowed for each completed 12 
months of service. Annual leave shall be taken at a 
time as mutually agreed within a period of six months 
from the date when the right to annual leave accrued. 
This may be extended to 12 months by mutual agree
ment. Pepsi may schedule an annual closure of a 
maximum of two weeks. Annual leave shall be 
schedule during this period. The annual closure shall 
be notified to all employees by the end of February 
in each year. 

(b) Leave Loading 
In addition to his/her payment for annual leave an 
employee shall receivea loading of 17.5 per cent 
calculated on hislher ordinary rate of wage. 

(c) Holidays whilst on leave 
If any prescribed holiday falls within an employee's 
period of annual leave and is observed on a day which 
in the case of that employee would have been an 
ordinary working day there shall be added to that 
period one day being an ordinary working day for 
each such holiday observed as aforesaid. 

(d) Proportionate Annual Leave 
An employee whose employment terminates after hel 
she has completed a 12 monthly qualifying period 
and has not been allowed the leave prescribed under 
this Agreement in respect of that qualifying period 
shall be given payment in lieu of that leave. 

(i) If after one month's continuous service in any 
qualifying 12 monthly period, an employee 
lawfully leaves hislher employment, or his/her 
employment is terminated by the employer 
through no fault of the employee, the employee 
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shall be paid 2.923 hours pay at his/her ordi
nary rate of wage in respect of each completed 
week of continuous service. The 17.5% leave 
loading shall also apply. 

(ii) The provisions of this clause shall not apply 
to casual employees. 

(e) Special Leave 

Normal wages shall continue whilst an employee is 
absent due to personal sickness or that of his/her 
immediate family ie., spouse and/or children. This 
includes the birth of a child. Pepsi has the right to 
review continued payment for any absence in ex
cess of 10 weeks. Pepsi has the right to insist on a 
Medical Certificate in any case of sickness absence. 
This shall not be unreasonably required. 

(f) Long Service Leave 

The long service leave provisions set out in Volume 
59 of the Western Australian Industrial Gazette at 
pages one to six inclusive shall apply to Pepsi em
ployees, except that the eligible service period in the 
case of a fully accrued entitlement shall be 12 years. 

(g) BereavementLeave 

Upon the death of a wife, husband, de facto wife or 
de facto husband, father, father in law, mother, mother 
in law, brother, sister, child, stepchild, grand parent, 
or grand child, an employee shall be entitled to leave 
without deduction of pay for a period not exceeding 
two days. (Special consideration will be given if the 
bereaved relative is overseas.) 

Payment for bereavement leave will be made only 
where the employee would have been on duty and 
shall not be granted in any case where the employee 
would have been off duty in accordance with his 
roster, or on long service leave, annual leave, sick 
leave, worker's compensation, leave without payor 
on a public holiday. 

lO.-PARENTAL LEAVE 

PART A-Maternity Leave 

(1) Eligibility for Maternity Leave: 

An employee who becomes pregnant shall, upon production 
to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, be 
entitled to maternity leave provided that she has had not less 
than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds upon 
such leave. 

For the purpose of this clause: 

(a) An employee shall include a part time employee but 
shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave: 

(a) Subject to subclause (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period of 
six weeks' compulsory leave to be taken immedi
ately before the presumed date of confinement and a 
period of six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confinement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposed to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a employee 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be the right of the employee to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of 
notice in writing by the employee to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(U) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3) hereof, to the position 
she held immediately before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 
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(7) Maternity Leave Other and Leave Entitlements: 
Provided the aggregate of leave including leave taken 

pursuant to subclause (3) and (6) hereof does not exceed 52 
weeks. 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any piut thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on Employment: 
Notwithstanding any award, or other provision to the 

contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be taken 
into account in calculating the period of service for any purpose 
of the award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave: 
(a) An employee shall confirm her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro
ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3) of this clause, to the position which 
she held immediately before such transfer. Where 
such position no longer exists but there are other 
positions available for which the employee is quali
fied and the duties of which she is capable of per
forming, she shall be entitled to a position as nearly 
comparable in status and salary or wage to that of 
her former position. 

(11) Replacement Employees: 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b ) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in 
order to replace an employee exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion or 
transfer and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond thc 12 months' 
qualifying period. 

PART B-Paternity Leave 
(12) Nature of Leave 

(a) Paternity leave is unpaid leave. 
(b) For the purposes of this clause: 

(i) "Employee" includes a part-time employee but 
does not include an employee engaged upon 
casual or seasonal work. 

(ii) "Maternity leave" means leave of the type pro
vided for in the Section "Maternity Leave" of 
this clause (and includes special maternity 
leave) whether prescribed in an award or oth
erwise. 

(Hi) "Child" means a child of the employee or the 
employee's spouse under the age of one year. 

(iv) "Spouse" includes a de facto or former spouse. 
(v) "Primary care-giver" means a person who as

sumes the principal role of providing care and 
attention to a child. 

(vi) For the purposes of this clause continuity of 
service shall be calculated in the manner pre
scribed by the Long Service Leave provisions 
published in Volume 59 of the Western Aus
tralian Industrial Gazette at pages I to 6 in
clusive. 

(13) Eligibility for Paternity Leave 
(a) A male employee, upon production to the employer 

of a certificate required by subclause (14) hereof, 
shall be entitled to one or two periods of paternity 
leave, the total of which shall not exceed 52 weeks, 
in the following circumstances: 

(i) An unbroken period of up to one week at the 
time of confinement of his spouse. 

(ii) A further unbroken period of up to 51 weeks 
in orderto be the primary care-giver of a child 
provided that such leave shall not extend be
yond the child's first birthday. This entitle
ment shall be reduced by any period of 
maternity leave taken by the employee's 
spouse and shall not be taken concurrently 
with that maternity leave. 

(b) An employee must have had at least 12 months con
tinuous service with the employer immediately pre
ceding the date upon which he proceeds upon such 
leave. 

(14) Certification 
(a) At the time specified in subclause (15) hereof the 

employee must produce to the employer: 
(i) a certificate from a registered medical practi

tioner which names his spouse, states that she 
is pregnant and the expected date of confine
ment or states the date on which the birth took 
place; 

(ii) in relation to any period to be taken under 
subclause (13) hereof, a statutory declaration 
stating: 
(aa) he will take that period of paternity leave 

to become the primary care-giver of a 
child; 

(bb) particulars of any period of maternity 
leave sought or taken by his spouse; and 

(cc) for the period of paternity leave he will 
not engage in any conduct inconsistent 
with his contract of employment. 

(15) Notice Requirements 
(a) The employee shall, not less than ten weeks prior to 

each proposed period of leave, give the employer 
notice in writing stating the dates on which he pro
poses to start and finish the period or periods of leave 
and produce the certificate and statutory declaration 
required in subclause (14) hereof. 

(b) The employee shall not be in breach of this para
graph as a consequence of failure to give the notice 
required in paragraph (a) hereof if such failure is 
due to: 

(i) the birth occurring earlier than the expected 
date; or 

(ii) the death of the mother of the child; or 
(iii) other compelling circumstances. 

(c) An employee shall immediately notify his employer 
of any change in the information provided pursuant 
to paragraph (b) hereof. 
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(16) Variation of Period of Paternity Leave. 
(a) Provided the maximum period of paternity leave does 

not exceed the period to which the employee is enti
tled under subclause (13) hereof: 

(i) the period of paternity leave provided by 
subclause (13) hereof may be lengthened once 
only by the employee giving not less than 14 
days notice in writing stating the period by 
which the leave is to be lengthened; 

(ii) the period may be further lengthened by agree
ment between the employer and the employee. 

(b) The period of paternity leave taken under subclause 
(13) hereof may, with the consent of the employer, 
be shortened by the employee giving not less than 
14 days notice in writing stating the period by which 
the leave is to be shortened. 

(17) Cancellation of Paternity Leave 
Paternity leave, applied for under subclause (13) hereof but 

not commenced, shall be cancelled when the pregnancy of the 
employee's spouse is terminated other than by the birth of a 
living child. 

(18) Paternity Leave and Other Entitlements 
(a) Provided the aggregate of any leave, including leave 

taken under this clause, does not exceed the period 
to which the employee is entitled under subclause 
(13) hereof, an employee may, in lieu of or in con
junction with paternity leave, take any annual leave 
or long service leave or any part thereof to which he 
is then entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during his ab
sence on paternity leave. 

(19) Effect of Paternity Leave on Employment 
Subject to this subclause, notwithstanding any award or other 

provision to the contrary, absence on paternity leave shall not 
break the continuity of service of an employee but shall not be 
taken into account when calculating the period of service for 
any purpose of any relevant award or agreement. 

(20) Termination of Employment 
(a) An employee on paternity leave may terminate the 

employment at any time during the period of leave 
by notice given in accordance with this agreement. 

(b) The employer shall not terminate the employment 
of an employee on the ground of his absence on pa
ternity leave, but otherwise the rights of an employer 
in relation to termination of employment are not 
hereby affected. 

(21) Return to Work After Paternity Leave 
(a) An employee shall confirm his intention of return

ing to work by notice in writing to the employer given 
not less than four weeks prior to the expiration of 
the period of paternity leave provided by subclause 
(13) hereof. 

(b) An employee, upon returning to work after pater
nity leave or the expiration of the notice required by 
paragraph (a) hereof, shall be entitled to the posi
tion which he held immediately before proceeding 
on paternity leave or, in relation to an employee who 
has worked part-time under this clause to the posi
tion he held immediately before commencing such 
part -time work. 
Where such position no longer exists but there are 
other positions available which the employee is quali
fied for and is capable of performing, he shall be 
entitled to a position as nearly comparable in status 
and pay to that of his former position. 

(22) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
paternity leave. 

(b) Before the employer engages a replacement em
ployee the employer shall inform that person of the 
temporary nature of the employment and of the rights 
of the employee who is being replaced. 

(1) 

(c) Before the employer engages a person to replace the 
employee temporarily promoted or transferred in 
order to replace an employee exercising his rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion or 
transfer and of the rights of the employee who is 
being replaced. 

(d) Nothing in this subclause shall be construed as re
quiring an employer to engage a replacement em
ployee. 

1 I.-WAGES 
Weekly Rate 

$ 
(a) Operator-Trainee 

A Trainee Operator is an employee who is $422.18 per 
undergoing training in the course of his week 
work in order that he is able to ($11.11 per 
demonstrate competence in one skill network. hour) 

(b) Operator-Level I 
A Level I Operator is an employee who has 
demonstrated competence in one skill 
network andlor undergoing additional 
training in other skill networks 

(c) Operator-Level 2 
A Level 2 Operator is an employee who 
has demonstrated competence in two or 
more skill networks 

(d) Operator-Level 3 
A Level 3 Operator is an employee who 
is appointed to this level by the 
Plant Manager in recognition of hislher 
demonstrated personal attributes. This 
level includes an employee appointed 
to Line Co-ordinator, or to be in 
charge of a department 

(2) SKILL NETWORKS DEFINED 
Process 
Syrup room-QA checks 
Water treatment 

$443.08 per 
week 

(11.66 per 
hour) 

$463.60 per 
week 

($12.20 per 
hour) 

$502.36 per 
week 

($13.22 per 
hour) 

QA; micro-Japan samples can breakdown and relevant 
documentation 

Filling 
Fillers-flavour changes 
Preventative maintenance, QA checks, size changes and 

relevant documentation 
Packaging 
Labelling, packing, stacking, depalletising, fork lift 

operation, preventative maintenance, QA and relevant 
documentation 

Warehouse 
Picking, load co-ordinating, inventory control and relevant 

documentation 
Other skill networks may be developed and recognised by 

agreement between the parties. 
(3) DELIVERY REPRESENTATIVES 

(a) Minimum weekly rate $500.00 per week 
(This rate includes the previously paid allowance of 
25 cents per invoice and $3.50 per week collection 
fee). 

(b) Commission 
10 cents per case on all 'Route' volume 
5 cents per case on all 'Grocery' volume 

$1.80 per pallet to EAL, Coles, Farmer Jacks (Mar
ket City, Canning Vale) warehouses. 

(c) Delivery Representatives will comply with the agreed 
Job Description as specified in Clause 16.-Work 
Rules and Disciplinary Procedures of this Agree
ment. 

12.-PAYMENT OF WAGES 
All wages shall be paid weekly by Electronic Funds Transfer. 

13.-RECORDS 
(1) Pepsi shall keep a record showing-

(a) the name of each Employee; 
(b) the nature of hislher work; 
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(c) the starting and finishing times on each day; 
(d) the total hours worked; 
(e) the wages and overtime paid. 

(2) Each employee shall be required to sign the record on 
receipt of his/her wages. 

(3) The time and wages record shall be open for inspection 
by a duly accredited official of the union during the usual 
office hours, at Pepsi's office or other convenient place and 
he/she shall be allowed to take extracts therefrom. Provided 
that if for any reason the record be not available when the 
official calls to inspect it, it shall be made available for 
inspection within 24 hours at the employer's office or other 
convenient place. 

14.-GENERAL MATIERS 
(I) Grievances and Disputes Resolution 
In an effort to promote positive relations between employees 

and Pepsi and to achieve the satisfactory resolution of any 
grievances without loss of wages or produttion, the following 
procedure will be observed: 

(a) All grievances must be taken up with the Depart
mental Manager. 

(b) If the employee is dissatisfied with the Manager's 
decision then the matter may be taken to the Opera
tions Manager. This is to be done as promptly as 
circumstances permit. 

(c) If the employee is dissatisfied with the decision as 
provided above, he/she may request that the matter 
is referred to the Director of Operations and the Sec
retary of the Union. 

(d) If the final decision fails to resolve the issue either 
party may notify the Western Australian Industrial 
Relations Commission, with a view to the matter 
being the subject of conciliation or arbitration. 

(e) Whilst these procedures are being following 
promptly and the status quo remains, work shall con
tinue normally. 

For the purposes of this clause "grievance or dispute" 
means": 

(a) For individual employees, grievances in relation to: 
(i) a question, dispute or difficulty concerning the 

interpretation, application or operation of this 
Agreement; or 

(ii) alleged discrimination in employment within 
the meaning of the Equal Opportunity Act 
1984. 

(b) For both parties, grievances in relation to: 
(i) a question, dispute or difficulty concerning the 

interpretation, application or operation of this 
Agreement; or 

(ii) the settlement of any such question, dispute 
or difficulty should it arise; or 

(Hi) an employee may involve the union delegate 
and/or official at any state in the procedure. 

(2) Termination of Employment 
An employee's employment may be terminated in accordance 

with the provisions of this clause. Pepsi has the right to dismiss 
an employee without notice for misconduct, in which case 
wages shall be paid up to the time of dismissal. 

The period of notice to be given by either the employee or 
Pepsi shall be: 

(a) in the case of a casual employee, one hour. 
(b) in any other case 

(i) during the first month of employment under 
the contract, one day; and 

(ii) after the first month of such employment, one 
week. . 

In lieu of giving the notice referred to in this 
subclause Pepsi may pay the employee concerned 
his/her ordinary wages for the period of notice to 
which he/she would otherwise be entitled. 
Where an employee leaves hislher employment-'

(i) without giving the requisite notice; or 

(ii) having given such notice, before the notice 
expires, 

he/she forfeits hislher entitlement to any monies 
owing to hirn/her under this Agreement except to 
the extent that those monies exceed his/her ordinary 
wages for the period of notice which should have 
been given. 

(3) Protective Equipment 
(a) Employees required to consistently work in places 

where rubber boots and rubber aprons are necessary 
shall be supplied with same by Pepsi and if lost by 
the employee, or not returned to the employer on the 
termination of the employment, the cost of same shall 
be deducted from the employee's wages. 

(b) Where employees are required by the employer to 
wear special clothing supplied by the employer then 
the responsibility for the laundering of such special 
clothing rests with the employee. 

15.-REDUNDANCY 
(1) Discussions before Terminations 
Where Pepsi has made a decision that it no longer wishes to 

retain a job an employee has been carrying out, Pepsi shall 
hold discussions with the employees directly affected and with 
the Union. 

The discussions shall take place as soon as practicable after 
Pepsi has made the decision and shall cover reasons for the 
proposed terminations, measures to avoid or minimise the 
terminations and measures to mitigate any adverse effects of 
any termination of the employees concerned. 

(2) Severance Pay 
(a) In lieu of the period of notice prescribed for ordi

nary termination, an employee whose employment 
is terminated for redundancy reasons shall receive 
four weeks notice of such temiination. Provided that 
employees over 45 years of age at the time of giving 
notice, with not less than two years continuous serv
ice, shall be entitled to an additional weeks notice. 
Wages may be paid in lieu of notice. 

(b) Additionally, an employee whose employment is ter
minated for redundancy reasons, shall be entitled to 
the following amount of severance pay in respect of 
a continuous period of service: 

Period of Continuous Service Severance Pay 
Less than 1 year NIL 
1 year and above 3 weeks pay per 

completed year of 
service 

(3) Employment Conclusion Payment 
In addition to the severance payment prescribed above, a 

payment of four weeks pay shall be made to any employee 
whose employment is terminated for redundancy reasons. 

(4) Transmission of Business 
(a) Where a business is transmitted from an employer 

(in this subclause called "the transmittor") to another 
employer (in this subclause called "the transmittee") 
and an employee who at the time of such transmis
sion was :!r. employee of the transmittor in that busi
ness becomes an employee of the transmittee: 

(i) The continuity of the employment of the em
ployee shall be deemed not to have been bro
ken by reason of such transmission, and 

(ii) The period of employment which the em
ployee has had with the transmittor or any prior 
transmittor shall be deemed to be service of 
the employee with the transmittee. 

(b) In this clause "business" includes trade, process, 
business or occupation and includes part of any such 
business and "transmission" includes transfer, con
veyance, assignment or succession whether by agree
ment or by operation of law and "transmitted" has a 
corresponding meaning. 

(5) Employees With Less Than One Year's Service . ) 

In the case of employees with less than one year's continuous 
service, the employer shall give relevant employees an 
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indication of the impending redundancy at the first reasonable 
opportunity, and take such steps as may be reasonable to 
facilitate the obtaining by the employees of suitable alternative 
employment. 

(6) Long Service Leave Upon Redundancy 
Pr()-~ata entitlement to long service leave shall apply in a 

reduuc:,ncy situation. 
(7) Employees Exempted 
This clause shall not apply where employment is terminated 

as a consequence of conduct that justifies instant dismissal, 
including inefficiency or neglect of duty, or in the case of casual 
employees, or employees engaged for a specillc period of time 
or for a specified task or tasks as envisaged by a Fixed Term 
Employment Contract. 

16.-WORK RULES AND DISCIPLINARY 
PROCEDURES 

Any business requires clear rules and procedures governing 
personal conduct to ensure the efficient operation of the 
business and to make clear what is expected of an employee. 

If an employee fails to observe these rules and procedures, 
he/she will be subject to the Disciplinary Procedure. 

(1) Attendance 
An employee is required to start work on time, to observe 

the proper times for breaks and to work until the scheduled 
time to cease work. Should an employee require to leave the 
premises before the scheduled time to cease work, the employee 
must have the prior approval of his/her Team Leader. 

If an employee is not able to attend work for any reason, the 
employee is required to advise his/her Team Leader early on 
the first day of absence. If an employee cannot do this 
themselves they must ask some other person to contact the 
Company on their behalf. Their Team Leader must be advised 
of the reasons for the absence and the expected date of return 
to work. 

Absences due to sickness may require presentation of 
medical certificates. 

Where deemed appropriate by the Company, an employee 
will be required to comply with procedures regarding time 
recording. 

(2) Performance of Duties 

An employee must carry out instructions given by a person 
authorised to give such instructions but an employee will not 
be required to do anything which might endanger any 
employee. 

An employee must apply themselves diligently to work 
during working hours and not undertake other activities 
without the prior approval of the Team Leader. 

An employee must not deliberately or carelessly do anything 
that will result in poor quality of Company goods or services. 

(3) Alcohol and Prohibited Drugs 

Alcohol may only be consumed on the premises with the 
express approval of management. 

No prohibited drugs are to be brought into the Plant or 
consumed during working hours. 

If an employee is suspected of having recently consumed 
alcohol or prohibited drugs and who in the opinion of the 
Team Leader is not capable of satisfactorily performing normal 
duties will be stood down without pay. Such stand down will 
continue until the Team Leader determines that the employee 
is capable of satisfactorily performing normal duties. A second 
such incident may result in termination of employment. 

(4) Property 

Unauthorised removal or unauthorised possession of 
Company property or the property of other persons in not 
permitted. 

No employee bags are permitted in work areas. 
The Team Leader shall be entitled to inspect lockers or bags 

but this shall only be carried out in the employee's presence 
and in the presence of a witness. 

Wlllful damage to Company property or the property of other 
persons is not permitted. 

Whilst Company property is in the employee's care the 
employee must ensure that procedures covering the handling 
of those goods are adhered to. 

All broken packages or damaged merchandise are not to be 
consumed. 

Note: All serious cases, particularly those related to 
unauthorised possession of property, will be referred to the 
police. Any disciplinary action the Company may take is quite 
separate from, and additional to, any action the police choose 
to take. 

(5) Vehicles 
To be authorised to drive a Company motor vehicle the 

employee must have a current driver's licence for the 
appropriate class of motor vehicle. 

Subject to the above, the employee may use a Company 
vehicle for work related purposes provided the Team Leader 
gives permission. 

The Company is not responsible for any traffic violations 
whilst the vehicle is in the employee's care. 

Unauthorised use or irresponsible use of a Company vehicle 
is not permitted. The employee must not permit unauthorised 
persons to drive a vehicle under hislher control except in 
emergency. 

(6) Safety Procedures 
The employee is required to work safely, observe all safety 

procedures and use all protective clothing and equipment as 
specified by the Team Leader. 

The employee is required to advise hislher Team Leader of 
any potential health or safety problems. 

All accidents must be promptly reported to the Team Leader. 
The employee is required to comply with any Health 

Department requirements relating to health/hygiene 
requirements. These will be advised to the employee by the 
employee's Team Leader. 

(7) False Declarations 
Wilfully making false declarations for expenses, sick 

benefits, accident compensation, or other matters is not 
permitted. 

Wilfully making false entries on Company records relating 
to operational matters is not permitted. 

(8) Personal Behaviour 
The employee is expected to conduct himselflherself in a 

socially acceptable manner. Specifically, threats, abuse or 
physical violence are not permitted. Provocation will not be 
accepted as an excuse. 

Practical joking or skylarking is not permitted. 
(9) Sexual Harassment 
Sexual harassment is not permitted. 
(10) Illegal Gambling 
Illegal gambling is not permitted on the Company premises. 
(11) Confidential Information 
Confidential information gained during the course of 

employment must not be released to persons who could 
materially affect the Company's interest. 

(12) Media Statements 
Statements to media representatives in respect of the 

Company's business are prohibited. 
(13) Smoking Policy 
The Company has a smoke-free policy. Smoking is only 

permitted in designated smoking areas. 
For serious breaches of these rules an employee will be liable 

to dismissal without notice. 
DELIVERY REPRESENTATIVE JOB DESCRIPTION 

1. Arrive at work clean shaven, presentable and in uniform. 
2. Loads checked out, including pallets, and paperwork is 

signed. 
3. Check truck every morning before departure to ensure 

the truck and equipment (i.e. trolley, pallets) are safe and secure 
and that the tray of the truck is kept clean. 

4. Be friendly and courteous and promote a positive Pepsi 
image. 
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5. Deliveries are to be made in a timely manner. 
6. No deliveries are to be missed without notifying the 

Customer Service Manager fIrst. 
7. Returns are checked in (including pallets) and the 

settlement sheet signed. 
8. Cash counted, handed in and paperwork done. 
9. Customer Service Manager allocates loads prior to the 

Delivery Representative's departure. This is to ensure the 
Delivery Representative knows about second or third loads 
early in the day. Once the Delivery Representative agrees to 
additional loads, he cannot then decline. The loads may have 
some add-ons included, but reasonableness will prevail. 

10. If the Customer Service Manager receives an extra order 
during the day for a same day delivery he will endeavour to 
contact all the Delivery Representatives to see if they can make 
the delivery. This will be on the basis of a best endeavour, but 
cannot be guaranteed. 

11. Report in on: 
(a) Any delivery windows missed. 
(b) Any customer issues. 
(c) Any account problems. 
(d) Any product damaged on truck. 
(e) Any delivery turndowns. 
(t) Any vehicle damages. 
(g) Any trade age problems. 
(h) Any accounts no longer serviced. 

12. Complete pallet control dockets: 
e If there is a pallet discrepancy then the document 

book must be fIlled in. 
e If there is no pallet discrepancy then the invoice must 

be stamped. 
e All relevant paperwork is completed neatly and bal

anced with any collected monies/cheques and handed 
in at the completion of each run. In an emergency, 
with the approval of the Customer Service Manager, 
this can be completed at the end of the day. 

• Any monies/cheques shortfall will be deducted from 
the Delivery Representatives wages. The shortfall 
will be communicated within 24 hours, and then 
deducted from the Delivery Representatives wages 
within a further 24 hours. In the case of money be
ing stolen, and the incident being reported to the 
police, the money will not be deducted from the De
livery Representative. For rounding purposes each 
Delivery Representative will have 'leeway' of up to 
$1 each day. The $1 will be rolled over daily and 
kept in a holding fund for each Delivery Representa
tive. The holding fund belongs to the Delivery Rep
resentative. 

14. If the Delivery Representative has completed his 8 hour 
day, he has the right to refuse a further load. However, he 
cannot refuse the load if he previously agreed to take it 
(reasonableness applies to the added ones). 

15. Authority to issue temporary credits must come from 
either the Customer Service Manager or from the accounts 
department. No Delivery Representative is to leave a delivery 
at the customer's premises without obtaining a temporary credit 
fIrst. However, the company is endeavouring to place certain 
accounts on to 7 day accounts. 

16. Route loads are the number one priority for Delivery 
Representatives. Grocery loads will only be allocated to the 
Delivery Representatives if the Route loads have been 
completed, or there is sufficient time for them to be completed 
if they take a Grocery load fIrst. 
INVESTIGATION PROCEDURE 

In the event there is an allegation of misconduct the matter 
will be fully investigated according to the following procedure: 

The Manager, or a person authorised by the Manager, 
will briefly examine the allegation to determine whether 
or not misconduct is apparent. 
Note: If the initial examination indicates that serious mis
conduct may have occurred, the employee may be stood 
down whilst the matter is investigated. During the pe-

riod of stand down, the employee will be paid for sched
uled work hours and be required to be available for dis
cussion. (A stand down is not a disciplinary measure). 
If misconduct is apparent there will be a prompt and thor
ough formal investigation by the Manager, or a person 
authorised by the Manager, Discussions will be held with 
all persons considered to be able to assist. The employee 
will be given the opportunity to have the allegations de
scribed and the opportunity to give an explanation. 

At the conclusion of the investigation: 
1. If the Manager determines that misconduct is not 

proven then no further action will be taken against 
the employee. 

2. If the Manager determines that misconduct is proven, 
then the appropriate provisions of the Disciplinary 
Procedure will be applied. 

During the investigation process the employee may have 
. another person present as a witness. 
DISCIPLINARY PROCEDURE 

1. Cases of serious misconduct, disobedience or serious 
neglect of duty will be liable to dismissal without notice. 

In circumstances where the Manager determines that 
dismissal without notice is not appropriate, the employee may 
be given a fInal warning that any further case of misconduct, 
may result in dismissal without notice. 

2. Less serious misconduct or unsatisfactory work 
performance will be subject to the following warning 
procedure. 

First Occasion 
A verbal warning will be given which will be confIrmed 
in writing. 
Any Second Occasion 
A written warning will be given. 
Any Third Occasion 
A final written warning referring to any previous written 
or verbal warning and its date will be given. This fInal 
written warning will make a clear statement that any fur
ther misconduct of unsatisfactory work performance may 
result in termination of employment. 
Any Fourth Occasion 
Termination with notice. 

All warnings will be issued in formal surroundings and the 
employee will be entitled to have another person present as a 
witness. 

A copy of each warning will be kept on the employee's 
personal file. 

17.-SIGNATORIES 
Signed this 26th day of July 1994. 
Signed for and on behalf of 
Australian Liquor, Hospitality and Miscellaneous 
Workers' Union-Miscellaneous Workers' Division 
Western Australian Branch 
Signature: 
HelenCreed 
Secretary 
Date: 26n194. 
Signed for and on behalf of 
Pepsi Cola Bottlers Australia 
Signature: 
K R MacKenzie 
Date: 118/94. 
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PIONEER. CONCRETE (WA) PTY LID BERNE HILL 
QUARRY (ENTERPRISE BARGAINING) 

AGREEMENT 
No. AG 54 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Pioneer Concrete (WA) Pty Loo 
and 

Metals and Engineering Workers' Union-Western 
Australian Branch and Others 

No. AG 54 of 1995. 

Pioneer Concrete (WA) Pty Ltd Herne Hill Quarry 
(Enterprise Bargaining) Agreement. 

COMMISSIONER P.E. SCOTI'. 
12 May 1995. 

Order. 
HAVING heard Mr A Tomlinson on behalf of Pioneer Con
crete (WA) Pty Ltd, Mr G. Sturman on behalf of The Metals 
and Engineering Workers' Union-Western Australian 
Branch, Mr R. Blewitt on behalf of The Australian Workers' 
Union, West Australian Branch, Industrial Union of Workers, 
and Mr A. Waddell on behalf of the Transport Workers' Un
ion of Australia, Industrial Union of Workers, Western Aus
tralian Branch, now therefore, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act. 
1979, and by consent. hereby orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following Schedule be registered with effect on 
and from the 28th October 1994. 

(Sgd.) P.E. SCOTI', 
[L.S] Commissioner. 

Schedule. 
I.-TITLE 

This Enterprise Agreement shall be referred to as the Pio
neer Concrete (WA) Pty Loo Herne Hill Quarry (Enterprise 
Bargaining) Agreement 1995. 

2.-ARRANGEMENT 
1. Title 
2. Arrangement 
3. Scope and Parties to this Agreement 
4. Relationship to Parent Awards 
5. Single Bargaining Unit 
6. Aims and Objectives of the Agreement 
7. Wages 
8. Agreed Productivity Improvements 
9. Measuring Productivity Improvements 

10. Meal Allowance 
11. Commitments 
12. Term of Agreement 
13. Dispute Resolution Procedure 
14. No Further Claims 
15. Not To Be Used As A Precedent 
16. Signatories to the Agreement 

3.-SCOPE AND PARTIES TO THIS AGREEMENT 
This Agreement shall apply to and be binding on Pioneer 

Concrete (WA) Pty Loo ("the Company") and all the employ
ees engaged in or in connection with the Company's Herne 
Hill Quarry operations. 

This Agreement shall also be binding upon the following 
organisations of employees: 

(1) The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

(2) Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

(3) Metals and Engineering Workers' Union-Western 
Australian Branch. 

4.-RELATIONSHIP TO PARENT AWARDS 
This Agreement shall be used and interpreted wholly in con-

nection with the following Awards: 
• Quarry Workers Award No. 13 of 1968 
.. Transport Workers (General) Award No. 10 of 1961 
• Metal Trades (General) Award 1966 No. 13 of 1965. 

Where there is any inconsistency between this Agreement 
and the Awards, this Agreement shall prevail to the extent of 
any inconsistency. 

5.-SINGLE BARGAINING UNIT 
(1) In accordance with the State Wage Decision in January 

1992 (72 WAIG 191) the employees and the Company have 
formed a Single Bargaining Unit in respect to the Herne Hill 
Quarry operations. 

(2) The Single Bargaining Unit will ensure that the frame
work of this Enterprise Agreement is adhered to by regularly 
conferring with management through the meeting of the Con
sultative Committee. 

(3) The Single Bargaining Unit will assist in the implemen
tation of measures that are designed to improve the efficiency 
and productivity of the Enterprise that have been agreed to by 
the parties. 

6.-AIMS AND OBJECTIVES OF THE AGREEMENT 
(1) The purpose of entering into an Enterprise Bargaining 

Agreement is to increase the productivity, efficiency and flex
ibility of the Herne Hill Quarry to ensure Pioneer Concrete 
remains competitive within the quarrying industry. 

(2) Pioneer Concrete remains committed to the continual 
training of all quarry personnel so that their skills base can be 
enhanced, and to provide an environment in which these new 
skills can be utilised and recognised to the satisfaction of in
dividual employees. 

(3) Furthermore, the Company recognises the need to im
prove occupational health and safety for all employees and is 
therefore committed to the development and implementation 
of health and safety initiatives. This Agreement provides for 
the participation of all employees in these initiatives in order 
that the quarry will become a safer working environment. 

7.-WAGES 
The wage rates to apply pursuant to this Agreement are as 

follows: 
Award Level Current 5% Increase 5% Increase On 

Rate Upon Current Rate 
Ratification 12 months after 

first increase 
Quarry 5 397.53 417.41 437.28 
Workers 4 412.23 432.84 453.45 

3 428.19 449.60 471.01 
2 438.38 460.30 482.22 
1 443.10 465.26 487.41 

Transport Over 35 Tonnes 433.34· 455.01 476.67 
Workers 
(General) 

Metal Mechanic 541.16 568.22 595.28 
1'nIdes FitterJTumer 541.16 568.22 595.28 
(General) Electrician 609.62 640.10 670.58 

Adult Apprentice 320.87 336.91 352.96 
Apprentice 
3rd Year 373.05 391.70 410.35 

Apprentice 
4th Year 417.09 437.94 458.80 

N.B. Metal Trades-inclusive of all industry and leading hand allowances 
A.W.U.1k T.W.U.-inclusive of industry allowances 

8.-AGREED PRODUCTIVITY IMPROVEMENTS 
(1) Electronic Funds Transfer 
It is agreed that all wages for all employees will be paid by 

the electronic funds transfer into the employees nominated 
fmancial institution account. 

(2) Use of Staff Personnel 
(a) Staff personnel will be allowed to operate any plant 

or machinery for the purpose of optimising produc
tivity and efficiency. This would apply in situations 
of employee absenteeism or to relieve employees 
during rest periods and meal breaks. 

(b) It is not the intention of the Company to reduce or
dinary or overtime earnings for employees, however 
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the parties acknowledge the importance of keeping 
plant and machinery working within the scope of 
operating hours. 

(c) It is not the intention of the company to use 
sub-contractors to reduce ordinary or overtime earn
ings for employees. 

(3) Immediate Starts 

(a) The employees will ensure that they are on their 
machines or at their place of work by their desig
nated start times. 

(b) The Company may require two employees to start 
work half an hour earlier to ensure the preparation 
of machines and plant for a prompt start. 

(4) Staggered Rest Periods 

Meal breaks may be staggered to ensure the continued use 
of plant and machinery. No employee will be required to com
mence a meal break before 12.00pm or after 1.3Opm. 

(5) Rostered Days Off 

(a) Two working days notice will be given prior to the 
taking of a rostered day off. 

(b) All employees will only be allowed to accrue a maxi
mum of 5 rostered days off. Once this limit has been 
exceeded the employer may direct the employee to 
take any excess accrued in accordance with 
subparagraph (a). 

(6) Annual Leave 

All employees will reduce their accrued annual leave to ten 
days or less by each anniversary date of this Agreement. This 
shall mean that no employee may have a total entitlement of 
accrued/pro rata annual leave of more than 6 weeks. 

(7) Absence through sickness 

(a) The Consultative Committee has agreed that Man
agementlEmployees work together to achieve a sig
nificant reduction in absenteeism through sickness. 

(b) A target of 8 days (per single/double sickness days) 
has been agreed by the committee. whereby employ
ees commit to achieving this target. 

(c) Normal award provisions will apply in that any em
ployee will be required to produce a doctors certifi
cate after having had 2 days off in the 12 months 
period with no certificate. Genuine sickness (e.g. 
broken arm) would not be included in this annual 
target of 8 days. 

(8) Occupational Health and Safety 

The parties to this Agreement recognise the need to improve 
the occupational health and safety of the workplace; by re
ducing lost time injuries to I per year or less through the im
plementation of health and safety improvement programs. 

9.-MEASURING PRODUCTIVITY IMPROVEMENTS 

The parties to this Agreement are committed to improving 
productivity over the life of this Agreement from a current 
rate of 12.5 tonnes per man hour to 13.2. 

This will be achieved through the successful implementa
tion of Clause 8.-Agreed Productivity Improvements. of this 
Agreement. 

10.-MEAL ALLOWANCE 

(1) All full time employees will receive a weekly meal al
lowance of $20.00 in lieu of all other meal allowances, pro
viding a full week has been worked excluding Rostered Days 
Off and public holidays. 

(2) This would not be paid during periods of annual leave. 
sick leave or workers' compensation. . 

11.-COMMITMENTS 

The Company recognises that employee contribution is es
sential to improve performance and therefore accepts those 
commitments by employees to work towards agreed targets as 
sincere and in the overall interest of increasing productivity 
and efficiency· for the collective benefit of the Company· and 
its workforce. 

Furthermore. the Company maintains a commitment to 
multi-skilling and training so that employees can improve their 
skills base, develop a career within the mining industry and 
have greater job satisfaction. 

All employees agree to carry out any tasks which mayor 
may not involve the use of tools, plant and equipment, within 
their skills. competency or training as directed by the Com
pany. 

12.-TERM OF AGREEMENT 
This Agreement shall remain in force until the 27th day of 

October 1996. 

13.-DISPUTE RESOLUTION PROCEDURE 
The following procedure for settling disputes and grievances 

will be followed by the parties at Herne Hill Quarry: 
(a) The matter shall first be discussed by the employee 

or shop steward with his foreman or supervisor. 
(b) If not settled, the matter shall be discussed between 

the accredited union representative and the other ap
propriate officer of the employer. 

(c) If not settled, the entire dispute shall be documented, 
and then further discussions between the Union Sec
retary or other appropriate official of the Union, and 
the appropriate representative of the employer. 

(d) If the matter is still not settled it shall be submitted 
to the Western Australian Industrial Relations Com
mission. 

(e) Throughout the above procedures, work shall con
tinue normally, on the understanding that there is to 
be no other action, including strikes. work bans, nor 
variations to work practices. 

(f) It is understood that reasonable time be given for 
each of stages (a) to (d) to be finalised. 

14.-NO FURTHER CLAIMS 
It is a condition of this Agreement that the parties will not 

seek any further claims, with· respect to wages and working 
conditions, unless they are consistent with the State Wage Case 
Principles. 

IS.-NOT TO BE USED AS A PRECEDENT 
It is a condition of this Agreement that the parties will not 

seek to use the terms contained herein as an example or prec
edent for other Enterprise Agreements whether they involve 
Pioneer Concrete (WA) Pty Ltd or not. 

16.-SIGNATORIES TO THE AGREEMENT 

On behalf of Pioneer Concrete Pty Ltd 

On behalf of The Australian Workers Union, WA Branch 

On behalf of The Transport Workers Union, WA Branch 

On behalf of Metals and Engineering Workers Union West
ern Australia 
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PROK GROUP LID INDUSTRIAL 
AGREEMENT 1995 
No. AG 68 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Prok Group Limited 

and 

Metals and Engineering Workers' 
Union-Western Australian Branch. 

No. AG 68 of 1995. 

Prok Group Ltd Industrial Agreement 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

6 June 1995. 

Order. 

REGISTRATION OF AN ENTERPRISE BARGAINING 
INDUSTRIAL AGREEMENT 

No. AG 68 of 1995. 
HAVING heard Mr M. Jensen, Mr H.M. John and Mr A. 
Wright on behalf of the Applicant and Mr N. Hodgson on 
behalf of the Respondent, and by consent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders-

(1) THAT the Prok Group Ltd Industrial Agreement 
1995 be registered as an Enterprise Bargaining In
dustrial Agreement from the beginning of the fIrst 
pay period to commence on and from the 6th day of 
June, 1995. 

(2) THAT the Schedule, which is private to the parties, 
is sealed on the Commission's me and is available 
for perusual only with the permission of the Com
mission and the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

ST JOHN OF GOD HOSPITAL SUBIACO 
(MAINTENANCE) AGREEMENT 1995 

No. AG 34 of 1995. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

St John of God Hospital Subiaco Inc. 

and 

Metals and Engineering Workers' Union
Western Australian Branch and Others. 

No. AG 34 of 1995. 

St John of God Hospital Subiaco 
(Maintenance) Agreement 1995. 

COMMISSIONER P.E. SCOTT. 

30 May 1995. 

Order. 
HAVING heard Mr J Blackbum on behalf of the Applicant 
and Mr T Hodgson on behalf of the Metals and Engineering 
Workers' Union-Western Australian Branch and by warrant 
for The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers and Ms D MacTiernan on behalf 
of The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 
Branch, now therefore, the Commission pursuant to the pow-

ers conferred on it under the Industrial Relations Act, 1979, 
and by consent, hereby orders-

THAT the Enterprise Bargaining Agreement in the 
terms of the following Schedule be registered with effect 
from the fIrst pay period on and from the 17th day of 
May 1995. 

[L.S] 
(Sgd.) P.E. SCOTT, 

Commissioner. 

ARRANGEMENT 
Introduction 

1. Parties 
2. Area and Scope 
3. Term 
4. Replacement 
5. Interpretation 
6. Classillcation Structure 
7. Duties 
8. Separation 
9. New Employees 

10. Time not worked 
11. Stand Down 
12. Relief at Other Locations 
13. ConfIdentiality 
14. PartTime 
15. Casual 
16. Fixed Term Appointments 
17. Hours 
18. Overtime 
19. On Call 
20. Meal and Meal Hours 
21. Higher Duties 
22. Wages 
23. Payment of Wages 
24. Shift Work 
25. Calculation of Penalties 
26. Laundry and Uniforms 
27. Fares and Motor Vehicle Allowance 
28. Superannuation 
29. Annual Leave 
30. Public Holidays 
31. Sick Leave 
32. Long Service Leave 
33. Parental Leave 
34. Bereavement Leave 
35. Training Leave 
36. Time Off Without Pay 
37. Introduction of Change and Redundancy 
38. Time and Wages Record 
39. Interviews 
40. Notices & Copy of Agreement 
41. Dispute Settlement 
42. WorkpIace Representatives 
43. Deduction of Union Dues 
44. Special Rates and Provisions 
45. Workplace Agreements 

Signatories to Agreement 

St John of God Hospital Subiaco Inc. is committed to the 
dignity and worth of each person. We believe that work is a 
major forum in which we express and develop our dignity and 
grow towards fullness in human living. 

We believe that conditions of work must be such that each 
person has the freedom and resources needed for growth and 
development towards wholeness. 

St John of God Hospital Subiaco Inc. is committed to the 
development and maintenance of an organisational culture that 
is person focused, committed to the Christian ministry of heal
ing, and to the processes of Quality Caring. 

St John of God Hospital Subiaco Inc. has an organisational 
culture that promotes, encourages and facilitates individual 
and organisational growth and development towards quality 
service provision. It allows for flexibility and mutuality in 
the arrangements of working conditions. 
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It is a culture that leads to greater job satisfaction and ever 
improving quality of patient care and services. 

St John of God Hospital Subiaco Inc. will arrange condi
tions of employment, "EmplQyment Relationships" in accord
ance with the following "Principles of Employment 
Relationships. " 

PRINCIPLES FOR EMPLOYMENT RELATIONSHIPS 
BASED ON FIDELITY TO OUR HERITAGE 

August 1993 
1. Positive employment relationships are essential for the 

successful provision of health care. Recognition of the rights 
and duties of the hospital and each employee are required for 
fairness and mutual accountability. [Justice]* 

2. The work of all employees is valued equally in the Mis
sion and operation of the System. (This includes the work of 
those who provide direct patient care and those whose work 
enables these hands-on employees to function effectively.) 
[Respect] * • 

3. Behaviours in the workplace must demonstrate respect 
for the basic orientation of the Mission, Philosophy and Cul
tural Values of the hospital. [Respect]* 

4. In decisions related to clinical provision of health care, 
the expert knowledge and experienced judgements of health 
care professionals are acknowledged in their individual areas 
of competency as we work in collaboration with each other. 
[Respect, Justice, Excellence]* 

5. The hospital recognises the different cultures and faith 
traditions of our employees. It respects and values these dif
ferences and strives to learn from the richness of this diver
sity. [Hospitality, Respect]* 

6. Opportunities for employment, career development and 
other pathways to growth are open to all people competent for 
the positions available throughout the hospital. [Hospitality, 
Compassion, Respect, Justice and Excellence]* 

7. The hospital recognises the right of employees to form 
associations to engage in collective actions, to negotiate vari
ous benefits for their members and to work for a better soci
ety. This does not exclude the employee's right to choose 
individual negotiations when appropriate. [Respect, Justice] * 

8. Decision making, planning and policy formation related 
to the work of employees will be participative processes in
volving relevant stake-holders. Due processes are established 
to attend to grievances, injuries and other concems. [Hospi
tality, Compassion, Respect, Justice and Excellence] * 

9. Each employee is expected to be committed to person 
centred care, to continual improvement of the quality of serv
ices and to the requirements of the. hospital's Mission, Vision 
and Goals as described in their employment contracts. [Hos
pitality, Compassion, Respect, Justice and Excellence] * 

10. Each employee will be involved in ongoing learning. 
[Justice, Excellence]* 

11. Employees are entitled to fair compensation for their 
work and they will share in the benefits of their work. [Hos
pitality, Justice, Excellence]* 

12. Each employee will contribute to quality patient care 
and to the common good of all by just and honest perform
ance of the duties of their individual position. [Hospitality, 
Justice, Excellence] * 

(* The Core Cultural Value(s) most relevant to each princi
ple is noted in square brackets [ ].) 

CAREGIVER EMPLOYMENT AGREEMENT 
Involvement in this Agreement results in mutual commit

ment to the following: 
St John of God Hospital Subiaco Inc.: 

1. The provision of fair employment conditions. 
2. Maintenance of safe working environments. 
3. Opportunities for growth and development for each 

employee. 
4. Resources to facilitate optimum work processes and 

quality of services. 
5. Participation in continual improvement of all work 

processes. 

6. Provision of information and training to enable each 
employee to understand and fulfil his or her obliga
tions under this Agreement and to apply safe work 
practices. 

7. Non requirement of employees to perform duties out
side their competence. 

8. Provision of a regular cycle of appraisal and review 
of performance and developmental needs. 

9. Involvement of employees as participants in the gen
eral functioning of the workplace. 

Each employee: 
1. Provision of an honest day's work in accordance with 

the relevant Position Description. 
2. Positive participation in the desired organisational 

culture of the hospital. 
3. Involvement in learning that will facilitate personal 

and professional growth and development. 
4. Observance of appropriate safety and security regu

lations. 
5. Observance of the hospital's policies and procedures. 
6. Participation in a regular cycle of appraisal and re

view of performance and developmental needs. 

I.-PARTIES 
The parties to this Agreement shall be St John of God Hos

pital Subiaco Inc. ("the hospital"), the Metal and Engineering 
Workers Union (WA Branch), the Western Australian Build
ers' Labourers, Painters' and Plasterers' Union of Workers 
and the Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers' Union of Australia (WA Branch). 

2.-AREA AND SCOPE 
This Agreement shall apply to all employees eligible for 

membership of the Metal and Engineering Workers Union (W A 
Branch), the Western Australian Builders' Labourers, Paint
ers' and Plasterers' Union of Workers and the Construction, 
Mining, Energy, Timberyards, Sawmills and Woodworkers' 
Union of Australia (WA Branch) employed by the hospital in 
the classifications contained in Claus!! 22.-Wages of this 
Agreement throughout the State of Western Australia. 

3.-TERM 
The term of this Agreement shall be for a period of 16 months 

from the beginning of the first pay period commencing on or 
after the date of registration (17 May 1995). 

4.-REPLACEMENT 
(1) Notwithstanding the provisions of Clause 3.-Term of 

this Agreement, this Agreement shall continue to operate un
til it is replaced by a new Agreement. 

(2) Provided that: 
(a) the parties may at any time agree to vary or cancel 

the Agreement in accordance with the provisions of 
the Industrial Relations Act, 1979. 

(b) the parties .shall review the Agreement should, as a 
result of movements in award rates of pay, the total 
wage prescribed by this agreement for any classifi
cation fall below the relevant award safety net. Any 
such review shall be conducted in accordance with 
the State Wage Fixing Principles in operation at that 
time. 

5.-INTERPRETATION 
In this Agreement; 
(1) "casual" means an employee engaged and paid as such; 
(2) "day worker" means an employee appointed as such. 

Other than by agreement between the hospital and employee 
concerned the ordinary ~ours of duty of a day worker may 
only be worked between 6am and 6pm Monday to Friday in
clusive. 

(3) "shift worker" ~ an employee appointed as such. 
The ordinary hours of work. of a shift worker may be worked 
on any day of the week Monday to Sunday inclusive. 

(4) "continuous shift employee" means an employee who is 
required to work ordinary hours of duty in accordance with a 
roster where the employee is rostered for duty over seven days 
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of the week, and is required to work and works regularly on 
every day of the week, including public holidays and Sun
days; 

(5) "fixed term contract" refers to a contract of employment 
in which an employee is engaged for a specific period of time 
or for the duration of a specific project. 

Nothing in this subclause shall restrict the right of the hos
pital or the employee to terminate the engagement within the 
specified term in accordance with the provisions of Clause 8.
Separation of this Agreement. 

(6) "ordinary rate" means the total rate of pay prescribed in 
Clause 22.-Wages of this Agreement (including tool and lead
ing hand allowances) and any regular overaward payment. 

(7) "ordinary time earnings" means the ordinary rate (as de
fined), any regular over award payment and shift and week
end penalties where the shift worked is part of the employee's 
ordinary hours of work. 

(8) "part time" refers to a permanent employee with a guar
anteed minimum number of hours (inclusive of holidays and 
leave) who is regularly employed to work less hours than those 
prescribed for full time employees; 

(9) "public holiday" means New Year's Day, Australia Day, 
Labour Day, Good Friday, Easter Monday, Anzac Day, Foun
dation Day, Queen's Birthday, Christmas Day and Boxing Day. 

(10) "relevant award" means the Metal Trades (General) 
Award 1966 or the Building Trades Award 1968, whichever is 
applicable. 

6.-CLASSIFlCATlON STRUCTURE 

An employee covered by this Agreement shall be classified 
in accordance with: 

• Clause 5.-Definitions and Classification Structure 
of Part 1 of the Metal Trades (General) Award 1966; 
or 

• Clause 6.-Definitions of the Building Trades Award 
1968; 

whichever is applicable. 

Provided that the closing date by which reclassification 
claims must be lodged with the employer shall be 30 June 
1995. 

7.-DUTlES 

Each employee will be required to work in accordance with 
hislher duty statement and the hospital's policies and proce
dures. The hospital may direct 

each employee to carry out such duties as are within the 
limits of the employee's skill, competence or training. 

8.-SEPARATlON 
(1) Hospital Giving Notice 

(a) The contract of service may be terminated by the 
hospital on any day by giving to the employee the 
required period of notice in writing and the contract 
shall expire at the end of that period of notice. 

(b) The required period of notice shall be: 

Employee's period of continuous Period of 
service with the hospital notice 
Not more than 3 years 2 weeks 
More than 3 years but not more 

than 5 years 3 weeks 
More than 5 years 4 weeks 

.The required period of notice is increased by one week if 
the employee is over 45 years old and has completed at least 
two years continuous service with the hospital. 

(c) Provided that: 

(i) the contract of service of a probationary em
ployee (other than a casual) may be terminated 
by the hospital giving the employee one week's 
notice in writing; and 

(ii) the contract of service of an employee engaged 
as a casual may be terminated by the hospital 
giving the employee one hour's notice. Such 
notice need not be in writing. 

(d) Payment in lieu of the required period of notice may 
be made by the hospital if the required notice is not 
given. 

The hospital may terminate the contract of service by pro
viding part of the required notice and payment in lieu of the 
balance. 

(2) Employee Giving Notice 
(a) The contract of service may be terminated on any 

day by the employee giving to the hospital two weeks 
notice in writing and the contract shall expire at the 
end of that period of notice. 

Where there is written agreement between the hos
pital and the employee a longer period of notice up 
to and including four weeks may be required. 

(b) Provided that: 
(i) the contract of service of a probationary em

ployee (other than a casual) may be terminated 
by the employee giving one week's notice in 
writing; and 

(ii) the contract of service of an e1lJployee engaged 
as a casual may be terminated by the employee 
giving the hospital one hour's notice. Such 
notice need not be in writing. 

(c) If an employee fails to give the required notice or 
leaves during the notice period, the hospital may, at 
its discretion, deduct from any monies due to the 
employee, an amount equal to ordinary time earn
ings for the period of notice not given. 

(3) The employee and the hospital may agree in writing upon 
a longer period of notice than prescribed in this clause. 

(4) The required notice may be dispensed with by agree
ment in writing between the hospital and employee . 

(5) Nothing in this clause affects the hospital's right to dis
miss an employee without notice for serious misconduct which 
justifies instant dismissal. 

(6) Time Off During Notice Period: 
Where the hospital has given notice of termination to an 

employee who has completed one month's continuous serv
ice, that employee shall, for the purpose of seeking other em
ployment be entitled to be absent from work up to a maximum 
of eight ordinary hours without deduction of pay. The time 
off shall be taken at times that are convenient to the employee 
after consultation with the hospital. 

Provided that this subclause shall not apply to a casual em
ployee. 

(7) Certificate of Service 
Where an employee whose service terminates requests a 

certificate of service, a certificate signed by the hospital stat
ing the name of the employee, the period of service, whether 
the service was full time or part time and the classifications in 
this Agreement in which work has been carried out, shall be 
provided. 

9.-NEW EMPLOYEES 
A copy of this agreement shall be made available to new 

employees prior to appointment. 

lO.-TIME NOT WORKED 
The employee shall not be entitled to payment for any pe

riod of unauthorised absence. 

11.-STAND DOWN 
(1) (a) The hospital is entitled to deduct payment for any 

day or part of a day on which an employee (including an ap
prentice) cannot be usefully employed because of industrial 
action by any of the unions party to this Agreement or by any 
other association or union. 

(b) If an employee is required to attend for work on any day 
but because of failure or shortage of electric power work is 
not provided, such employee shall be entitled to two hours' 
pay and further, where any employee commences work hel 
she shall be provided with four hours' employment or be paid 
for four hours' work. 

(2) The provisions of paragraph (1) of this subclause also 
apply where the employee cannot be usefully employed 
through any cause which the hospital could not reasonably 
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have prevented but only if, and to the extent that, the hospital 
and the union or unions concerned so agree or, in the event of 
disagreement, the Western Australian Industrial Relations 
Commission so determines. 

(3) Where the stoppage of work has resulted from a break
down of the hospital's machinery the WAIRC, in determining 
a dispute under paragraph (b) of this subclause, shall have 
regard for the duration of the stoppage and the endeavours 
made by the hospital to repair the breakdown. 

12.-RELIEF AT OTHER LOCATIONS 
An employee required to relieve away from hislher usual 

place of work shall be provided with transport, free of charge, 
from hislher home to work and return, or, be paid the car al
lowance provided in Clause 27.-Fares and Motor Vehicle 
Allowance of this Agreement. 

13.-CONFIDENTIALlTY 
Information relating to the hospital, its customers or activi

ties may not be released or divulged by the employee to a 
third party other than in the proper performance of the em
ployee's obligations under this Agreement. 

This shall not prevent the employee from seeking represen
tation by an accredited official of his or her union. 

l4.-PART TIME 
(1) A part time employee shall be guaranteed a minimum 

number of hours per roster period. 
(2) (a) A part time employee shall be remunerated at a weekly 

rate pro rata to the rate prescribed for the class of work on 
which he/she is engaged only in the proportion which hislher 
ordinary weekly hours averaged over the qualifying period, 
bears to 38. 

(b) A part time employee shall be allowed annual leave, 
sick leave, bereavement leave and study leave in the same 
manner as full time employees. Payment for such leave shall 
be in the same ratio as hislher ordinary weekly hours, aver
aged over the qualifying period, bears to 38. 

(3) A part time employee may by agreement work additional 
hours at ordinary rates subject to the normal rostering param
eters of a full time employee. 

Where there is no such agreement the employee shall be 
paid for any additional hours at overtime rates. 

15.-CASUAL 

(1) A casual shall be engaged on an hourly basis with no 
guarantee of continual or additional employment. 

(2) A casual shall not be employed for a period exceeding 
four weeks. 

(3) A casual shall be paid 1/38th of the total rate prescribed 
in Clause 22.-Wages of this Agreement for each hour worked, 
plus 20% additional loading. 

(4) A casual shaH not receive any of the leave entitlements 
prescribed in this Agreement (long service leave excepted). 

16.-FIXED TERM APPOINTMENTS 

An employee appointed on a fixed term contract shall ac
crue and be paid the same benefits as a permanent employee 
unless otherwise specified. 

17.-HOURS 
(1) The ordinary hours of work shall average 38 per week 

and shall not exceed 152 hours in twenty-eight consecutive 
days. 

Provided that, where the hospital and the majority of em
ployees concerned agree, a roster system may operate on the 
basis that the weekly average of 38 ordinary hours is achi~ved 
over a period which exceeds 28 consecutive days. 

(2) (a) Day Worker 

The ordinary hours of work of a day worker may be worked 
between 6 am and 6 pm on any day of the week Monday to 
Friday inclusive. 

The provisions of this paragraph may be departed from by 
agreement between the hospital and the employee(s) con
cerned. 

(b) Shift Worker 
The ordinary hours of work of a shift worker may be worked 

on any day of the week Monday to Sunday inclusive. 
(3) (a) The 38 hour week shall be worked by each full time 

employee working 19 eight hour days and having one rostered 
day off (ROO) in each four week cycle. 

(b) At least 50% of RDO's will be rostered on a Monday or 
Friday. 

(c) ROO's shall be arranged so that they do not fall on a 
public holiday prescribed in this Agreement. 

(d) RDO's will be rostered six months in advance provided 
that the roster may be altered by the hospital giving four weeks 
notice or by agreement between the hospital and the 
employee(s) concerned. 

(e) The provisions of this subclause may be departed from 
by agreement between the hospital and employee( s) concerned 
provided that where, in any arrangement of ordinary hours, 
shifts of longer than 10 hours are introduced: 

(i) The hospital and the employees concerned shall be 
guided by the Occupational Health and Safety pro
visionsoftheA.C.T.U. Code of Conduct on 12-hour 
shifts (as exhibited in the Western Australian Indus
trial Relations Commission on 11 April 1990); 

(H) proper health monitoring procedures shall be intro
duced; 

(Hi) suitable roster arrangements shall be made; and 
(iv) proper supervision shall be provided. 

12-hour shifts may be worked by agreement between 
the hospital and employee( s) concerned provided the hos
pital has given the relevant union( s) notice in writing that 
such shifts are to be worked. 

18.-OVERTIME 
(1) All time worked in excess of the ordinary working hours 

on any day shall be paid for as hereunder: 
(a) Time and one half for the first two hours on any day 

Monday to 12.00 midday Saturday and double time 
thereafter. 

(b) Double time on a Sunday or after 12.00 midday on a 
Saturday. 

(c) Double time for all overtime worked consecutively 
with a rostered shift on a Saturday. 

(d) Double time and a half for all overtime worked on a 
public holiday. 

(2) Where the hospital and the employee agree, time off in 
lieu of payment for overtime may be allowed proportioriate to 
the payment to which the employee is entitled. Such time-off 
shall be taken at a time convenient to the hospital provided 
that the overtime is made up within 28 days· from the time 
when it became due. 

(3) In calculating overtime each day shall stand alone. 
(4) An employee recalled for duty outside hislher normal 

working hours shall be paid a minimum of three hours at dou
ble time, and in addition thereto, all reasonable expenses in
curred in returning to duty. 

(5) Where an employee who has not been notified the previ
ous day or earlier that he/she is required to work overtime, 
works such overtime for an hour or more, the hospital shall 
ensure that he/she is provided with any of the usual meals 
occurring during such overtime or be paid $6.50 for each meal. 

(6) The hospital may require any bmployee to work reason
able overtime at overtime rates. 

(7) (a) When overtime work is necessary it shall, wherever 
reasonably practicable, be so arranged that an employee has 
at least ten consecutive hours off·duty between the work of 
successive days. ; 

i 
(b) An employee (other than a caspal employee) who works 

so much overtime between the termination of the employee's 
ordinary work on one day and the COmmencement of the em
ployee's ordinary work on the next day that the employee has 
not had at least ten consecutive ho~s off duty between those 
times shall, subject to this subclause, be released after com
pletion of such overtime until the e~ployee has had ten con-
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secutive hours off duty without loss of pay for ordinary work
ing time occurring during such absence. 

(c) If, on the instructions of the employer, such an employee 
resumes or continues work without having had such ten con
secutive hours off duty, the employee shall be paid at double 
rates until released from duty and shall then be entitled to be 
absent for such period of ten consecutive hours off duty with
out loss of pay for ordinary working time occurring during 
such absence. 

(d) The provisions of this subclause shall apply in the case 
of shift employees who rotate from one shift to another, as if 
eight hours were substituted for ten hours when overtime is 
worked-

(i) for the purpose of changing shift rosters; or 
(ii) where a shift employee does not report for duty; or 

(iii) where a shift is worked by arrangement between the 
employees themselves. 

(e) Overtime worked as a result of a recall shall not be re
garded as overtime for the purpose of this subclause. Due 
consideration shall however be given to ensuring that employ
ees who work more than three hours of overtime as a result of 
a recall receive adequate rest so as to be fit for duty. 

19.-ON CAll.. 
(1) For the purpose of this Agreement an employee is on 

call when required by the hospital to remain at such a place as 
will enable the hospital to readily contact him or her during 
the hours for which he or she has been placed on call. An 
employee is also on call when required to carry a mobile tele
phone or beeper and to remain within a reasonable radius of 
the hospital. 

(2) (a) An employee on call shall be paid an hourly allow
ance of $2.45. Provided that payment in accordance with this 
paragraph shall not be made with respect to any period for 
which payment is otherwise made in accordance with the pro
visions of this Agreement when the employee is recalled to 
work. 

(b) Where the hospital supplies the employee with a mobile 
telephone or beeper, the employee shall be paid 75% of the 
rate prescribed in paragraph (a) of this subclause. 
Minimum Call Out 

(3) An employee who is called out to work when on call 
shall be paid a minimum of three hours at double time pro
vided that if the employee is called out within three hours of 
starting work on a previous call he/she shall not be entitled to 
any further payment for the time worked within that period of 
three hours. 

(4) If an employee is recalled to work he/she shall be pro
vided with transport, free of charge, from his/her home to work 
and return, or, be paid the car allowance provided in 
Clause 27.-Fares and Motor Vehicle Allowance of this Agree
ment. 

20.-MEAL AND MEAL HOURS 
(1) (a) Meal breaks shall be a minimum of30 minutes and a 

maximum of one hour other than by agreement and shall not 
be counted as time worked. 

(b) No employee shall be compelled to work for more than 
five hours consecutively without a meal break. 

(c) By agreement between the hospital and the employee or 
employees concerned, an employee or employees may work 
in excess of five hours, but not more than six, at ordinary rates 
of pay without a meal break. 

(d) The time of taking a scheduled meal break or rest break 
by one or more employees may be altered by the hospital if it 
is necessary to do so in order to meet a requirement for conti
nuity of operations. 

(e) The hospital may stagger the time of taking a meal or 
rest break to meet operational requirements. 

(t) When an employee is required for duty during the em
ployees usual meal interval and the meal interval is thereby 
postponed for more than half an hour, the employee shall be 
paid at overtime rates until the employee gets'the meal inter
val. 

(2) One ten minute tea break shall be allowed during each 
morning and afternoon and shall be taken when convenient to 
the hospital without deduction of pay for such time. 

(3) An employee who has not been notified the previous 
day or earlier that he or she is required to attend work at a time 
when a meal is usually taken shall be provided with such a 
meal. 

21.-HIGHER DUTIES 
(I) An employee who is capable of performing and does 

perform all duties of a position which attracts a higher rate of 
pay than that which he or she usually performs shall be enti
tled to the higher rate whilst so engaged. 

(2) When an employee performs some, but not all, of the 
duties of the position a rate of pay less than the rate the posi
tion normally attracts can be paid by agreement between the 
hospital and employee. 

(3) Provided that payment for higher duties shall not apply 
to an employee required to act in another position while the 
incumbent is taking a rostered day off in accordance with 
Clause 17.-Hours of this Agreement. 

22.-WAGES 
(I) The minimum weekly rate payable to METAL TRADES 

employees (other than apprentices) classified in accordance 
with Clause 6.-Classification Structure of this Agreement, 
shall be made up of a base rate, plus a supplementary payment 
and enterprise bargaining component, giving a total all pur
pose rate as follows: 

Wage Group Enterprise 1llIal 
Base Rate Supplementary Bargaining Rate 
PcrWeek Payment Component Per Week 

$ $ $ $ 

LevelCI4 284.80 40.60 30.00 355.40 
Level CI3 299.50 42.60 30.00 372.10 
Level CI2 319.20 45.40 30.00 394.60 
Level Cll 337.40 48.10 30.00 415.50 
Level CIO 365.20 52.00 30.00 447.20 
Level C9 383.50 54.60 30.00 468.10 
Level C 8 401.70 57.20 30.00 488.90 
LevelC7 420.00 59.80 30.00 509.80 
LevelC 6 456.50 65.00 30.00 551.50 
Level C 5 474.80 67.60 30.00 572.40 

(2) The minimum weekly rate payable to BUILDING 
TRADES employees (other than apprentices) classified in 
accordance with Clause 6.-Classification Structure of this 
Agreement, shall be made up of a base rate, plus a special 
payment and enterprise bargaining component, giving a total 
all purpose rate as follows: 

Wage Group 

Bricklayers, carpenters, 
joiners, painters, 
signwriters, glaziers, 
plasterers, plumbers 

Plumber holding 
registration in 
accordance with the 
Metropolitan Water 
Supply, Sewerage and 
Drainage Act 

Trades' Assistant 
(3) Leading Hand: 

Enterprise Total 
Base Rate Special BII'glIining Rate 
Per Week Payment Component Per Week 

$ $ $ $ 

376.20 38.40 30.00 444.60 

385.40 38.40 30.00 453.80 

333.60 38.40 30.00 402.00 

In addition to the total rate prescribed in subclause (1) or 
(2) a leading hand shall be paid: 

$ 
(a) if placed in charge of not less than three 

and not more than ten other workers 16.60 
(b) if placed in charge of more than ten and 

not more than twenty other workers 25.40 
(c) if placed in charge of more than twenty 

other workers 32.80 
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(4) Tool Allowance: 
(a) The hospital may require a tradesperson or appren

tice to provide the tools ordinarily required by that 
trades person or apprentice in the performance of his! 
her tr.ade. 

(b) Where the hospital does not provide a tradesperson 
with the tools ordinarily required by that tradesperson 
in the performance ofhislher trade the hospital shall 
pay a weekly tool allowance of: 
Bricklayer 12.40 
Plasterers 14.30 
Carpenters, Joiners & Plumbers 17.30 
Painters, Glaziers, Signwriters 4.30 
Metal Tradesperson 9.20 

(c) Where the hospital does not provide an apprentice 
with the tools ordinarily required by that apprentice 
in the performance of hislher trade, the apprentice 
shall be paid that percentage of the allowance pre
scribed in paragraph (b) which appears against the 
year of apprenticeship in subclause (5) of this clause. 

(d) Any tool allowance paid pursuant to paragraph (b) 
of this subclause shall be included in, and form part 
of, the ordinary weekly wage prescribed in this 
clause. 

(e) The hospital shall provide for the use of 
tradespersons or apprentices all necessary power 
tools, special purpose tools and precision measur
ing instruments. 

(f) A tradesperson or apprentice shall replace or pay for 
any tools supplied by the hospital iflost through the 
employee's negligence. 

(5) Apprentices: 
(a) Wage per week expressed as a percentage of the 

building tradesperson's or metals CIO rate: 
Four Year Term- % 
First year 42 
Second year 55 
Third year 75 
Fourth year 88 

Three and a Half Year Term-
First six months 42 
Next year 55 
Next year 75 
Final year 88 

Three Year Term
First year 
Second year 
Third year 

55 
75 
88 

(b) Minimum Wage: 
Notwithstanding the provisions of this subclause, 

no apprentice, twenty-one years of age or over, shall 
be paid less than $301.10 per week as the ordinary 
rate of pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $301.10. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave and any 
other leave prescribed by this award. 

(6) Transition 
Provided that no employee shall receive less than hislher 

shop rate as at the date of the Agreement and a $30 all pur-
pose payment in addition thereto. . 

23.-PAYMENT OF WAGES 
(1) Wages shall be paid fortnightly according to a weekly 

average of ordinary hours worked even though more or less 
than 38 ordinary hours may be worked in any particular week 
of the work cycle. 

Provided that an employee who is absent from duty (other 
than on annual leave, long service leave, holidays prescribed 

under this agreement, paid sick leave, workers' compensation 
or bereavement leave) shall not be paid for the period of ab
sence and shall have hislher fortnightly pay reduced accord
ingly. 

(2) Payment by Cheque or Electronic Fund Transfer: 
Wages shall be paid fortnightly by electronic funds transfer 

into one or two accounts nominated by the employee held at 
any major bank, building society or credit union. 

Any costs associated with the establishmept by the employee 
of such an account and of the operation of it shall be borne by 
the employee. 

(3) Termination of Employment: 
An employee who lawfully leaves the employment or is dis

missed for reasons other than misconduct shall be paid all 
monies due at the termination of service with the hospital. 

Provided that in the case of an employee whose ordinary 
hours are arranged in accordance with paragraph (a) of 
subclause (3) of Clause 17.-Hours of this Agreement and 
who is paid average pay and who has not taken the day off due 
to the employee during the work cycle in which the employ
ment is terminated, the wages due to that employee shall in
clude a total of credits accrued during the work cycle. 

Provided further, where the employee has taken a day off 
during the work cycle in which the employment is terminated, 
the wages due to that employee shall be reduced by the total 
of credits which have not accrued during the work cycle. 

(4) Pay Advice Slip 
Each employee shall be provided with a pay advice slip on 

each day that wages are paid. The pay advice slip shall detail: 
(a) the rate of wage; 
(b) the hours worked including overtime; 
(c) the number of ordinary hours for which payment has 

been made; 
(d) the total number of hours if any which the employee 

is in credit or debit; 
(e) the gross wage; 
(f) the net wage; 
(g) the hospital funded superannuation component; 
(h) any allowances paid; 
(i) any deductions made including details of any salary 

sacrifice; 
(j) the amount of accrued time off and annual leave; 
(k) the composition of any annual leave payment; 
(I) the composition of any termination payment. 

(5) Calculation of Hourly Rate: 
The ordinary rate per hour shall be calculated by dividing 

the appropriate weekly rate by 38. 

24.--SHIFT WORK 
(1) (a) The loading on the ordinary rates of pay for an em

ployee who works an afternoon shift commencing not earlier 
than 12.00 noon and finishing after 6.00pm on weekdays shall 
be 15% 

(b) The provisions of paragraph (a) of this subclause do not 
apply to an employee who on any weekday commences his! 
her ordinary hours of work after 12.00 noon and completes 
those hours at or before 6.00pm on that day. 

(c) The loading on ordinary rates of pay for an employee 
who works a shift between the hours of 6.00pm and 7.30am 
on a weekday shall be 15%. 

(2) An employee rostered to work ordinary hours between 
midnight Friday. and midnight on the following Saturday shall 
be paid a loading of 50% on actual hours worked during this 
period. 

(3) An employee rostered to work ordinary hours between 
midnight Saturday and midnight on Ihe following Sunday shall 
be paid a loading of 75% on aCWal ~ours worked during this 
period. 

(4) Where an employee works a broken shift each portion 
of that shift shall be considered a separate shift for the pur
pose of this clause. 
. (5) Where the ordinary hours of work span 12.00 midnight 
on a Friday or Saturday night the @dditional payments for shift 
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work and work on Saturday or Sunday shall be made by cal
culation for each part of the shift according to the rate appli
cable for additional payment for shift work and work on 
Saturday or Sunday as the case may be. 

(6) An employee may transfer from being a day worker to 
being a shift worker and vice versa by agreement with the 
hospital. 

25.-CALCULATION OF PENALTIES 
Where the employee works hours which would entitle him 

or her to payment of more than one of the penalties payable in 
accordance with the overtime, shift and weekend penalties, or 
public holiday provisions of this Agreement, only the highest 
of any such penalty shall be payable. 

In the case of casuals any such penalty shall be in addition 
to the casual loading. 

26.-LAUNDRY AND UNIFORMS 
(1) (a) Where the hospital requires a uniform to be worn, an 

adequate supply of such uniforms shall be provided free of 
cost to the employee on engagement. 

(b) Thereafter uniforms will be replaced on an "as required" 
basis provided that the employee when a new uniform is is
sued shall be required to return the replaced uniform. 

(c) Uniforms provided by the hospital shall at all times re
main the property of the hospital and must be returned to the 
hospital on termination. 

A failure to return hospital uniforms may lead to a delay in 
the processing of any .termination payment. 

(d) Uniforms shall not be worn other than in the course of, 
and in travelling to and from, employment. 

(2) The cost of laundering uniforms shall be met by the em
ployee. 

(3) Employees shall be responsible for the provision of ap
propriate clean and tidy footwear. 

(4) Nothing in this clause shall prevent the hospital and the 
employee making other arrangements as to laundry and uni
forms not less favourable to the employee. 

(5) The provisions of this clause shall not detract from the 
hospital's obligation pursuant to section 19 of the Occupa
tional Health Safety and Welfare Act 1984-1987 to provide 
employees with adequate personal protective clothing and 
equipment where it is not practicable to avoid the presence of 
hazards at the workplace. 

27.-FARES AND MOTOR VEHICLE ALLOWANCE 
(1) An employee required to work outside the hospital dur

ing his or her normal working hours shall be paid any reason
able travelling and accommodation expenses incurred provided 
that travelling expenses shall not be paid where an allowance 
is paid in accordance with subclause (2) hereof. 

(2) An employee required and authorised to use his or her 
own motor vehicle in the course of his duties shall be paid an 
allowance of not less than 43.5 cents per kilometre. 

(3) The rate prescribed in subclause (2) shall be adjusted 
from time to time to reflect variations in the rate applicable to 
travel in the metropolitan area (over 16OOcc-26OOcc) pre
scribed in the Public Service Award No. PSA A4 of 1989. 

(4) Nothing in this clause shall prevent the hospital and the 
employee making other arrangements as to car allowance not 
less favourable to the employee. 

28.--SUPERANNUATION 
(1) The hospital shall contribute on behalf of the employee 

in accordance with the requirements of the Superannuation 
Guarantee (Administration) Act 1992 (Cth). 

(2) The hospital shall initially contribute an amount equal 
to 5% of the employee's ordinary time earnings and shall there
after increase the level of contribution in accordance with the 
provisions of the Superannuation Guarantee (Administration) 
Act 1992 (Cth). 

(3) Contributions shall at the option of the employee be paid 
into either: 

(a) the Health Employees' Superannuation Trust Aus
tralia (HEST A) fund; 

(b) the National Catholic fund; or 
(c) the Private Hospital Employees Superannuation 

Fund. 
(4) Contributions into the nominated fund shall be paid 

monthly. 
(5) Contributions shall continue to be paid on behalf of an 

employee in receipt of payments under the Workers Compen
sation and Assistance Act 1981 (WA). 

(6) (a) An employee may elect in writing to receive a super
annuation benefit in lieu of part of the salary to which he or 
she is otherwise entitled under this Agreement. 

(b) An employee may not sacrifice more than 10% of salary. 
(c) This arrangement shall remain in force until terminated 

by mutual agreement or by either the hospital or the employee 
providing one calendar month's notice. 

29.-ANNUALLEAVE 
Entitlement 

(1) (a) Each employee shall be entitled to four weeks annual 
leave at ordinary rates of pay in respect of each year of serv
ice. 

"service" shall not include any period of unpaid leave other 
than the first three months of unpaid sick leave and the first 
month of workers' compensation leave. 

(b) The entitlement accrues pro rata on a weekly basis. 
(2) A continuous shift employee shall be granted additional 

leave at the rate of 1.5 hours for each Sunday worked to a 
maximum of 38 hours per year of service. 

Rate of Pay 
(3) An employee shall be paid for any period of annual leave 

prescribed in this clause at the ordinary rate of wage the em
ployee would have received as his or her payment at the time 
of taking the leave, and, in addition, any shift and weekend 
penalties which the employee would have received had the 
employee not proceeded on annual leave. 

Where it is not possible to calculate the shift and weekend 
penalties the employee would have received, the employee 
shall be paid at the rate of the average of such payments made 
each week over the four weeks prior to taking the leave. 

Provided that the employee when proceeding on annual leave 
shall not be paid less than the sum of his or her ordinary rate 
of wage for the period (ie excluding shift and weekend penal
ties) and a loading of 17.5% in respect thereof. 

Timing of Payment 
(4) The employee is to be paid for a period of annual leave 

at the time payment is made in the normal course of employ
ment, unless the employee requests in writing that he or she 
be paid before the period of leave commences in which case 
the employee is to be so paid. 

Termination 
(5) If an employee's employment terminates, the employee 

shall be paid: 
2.923 hours pay (at the·rate prescribed by subclause (3) 
of this Clause) in respect of each completed week of serv
ice for which annual leave has not already been taken; 
and 
in the case of continuous shift employees such additional 
leave as has accrued under subclause (2) of this clause at 
the date of termination. 

Provided that leave loading shall only apply to leave 
resulting from a completed year of service. 

Taking Annual Leave 
(6) (a) The employee may, with the approval of the hospital, 

be allowed to take the annual leave prescribed by this clause 
before the completion of twelve month's continuous service. 

(b) The annual leave prescribed in this clause may be split 
into portions by agreement between the hospital and the em
ployee. 

(c) When the employee requests that the annual leave be 
split into portions the hospital shall make every reasonable 
endeavour to accommodate the wishes of the employee. 
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(d) Where the hospital and employee have not agreed when 
the employee is to take annual leave either party may give the 
other notice of the period of time when (subject to paragraph (e) 
of this subclause) the leave is to be taken. 

The minimum period of notice shall be as follows: 
Period of Leave Notice 
to be Taken Required 
1 day 2 weeks 
2 days 3 weeks 
3-5 days 4 weeks 
6-10 days 5 weeks 
11-15 days 7 weeks 
16-20 days 8 weeks 
> 20 days 10 weeks 

(e) Notwithstanding the provisions of paragraph (d) of this 
subclause the taking of annual leave shall be arranged so as to 
ensure adequate cover at all times. 

(f) Provided that leave shall be taken within 18 months fol
lowing the date of accrual. 

Compaction 
(7) An employee who during a qualifying period towards an 

entitlement of annual leave was employed continuously on 
both a full time and part time basis, or a part time basis only, 
may elect to take a lesser period of annual leave calculated by. 
converting the part time service to equivalent full time serv7 
ice. 

Such election is to be made in writing by the employee and 
approved by the hospital. . 

30.-PUBLIC HOLIDAYS 
(1) An employee not required to work on a day solely be

cause that day is a public holiday or day observed in lieu 
thereof, shall be entitled to leave for the number of hours which 
he or she would otherwise be rostered to work on that day 
without deduction of pay. 

(2) Where the employee is rostered to work ordinary hours 
on a public holiday, he or she shall elect to receive one of the 
following: 

(a) ordinary rates of pay and a loading of 150% for the 
actual time worked on the holiday; or 

(b) ordinary rates of pay and a loading of 50% for the 
actual time worked together with an equivalent pe
riod of time off, paid at the ordinary rate, to be taken 
at a time mutually acceptable to the hospital and 
employee. 

(3) The employee shall be entitled to a day's leave in lieu of 
a public holiday, without deduction of pay, in respect of .a 
public holiday which occurs during the employee's annual 
leave. 

(4) Where a public holiday prescribed by this Agreement 
falls on a Saturday or a Sunday, such holiday shall be ob
served on the next succeeding Monday and where Boxing Day 
falls on a Sunday or Monday, such holiday shall be observed 
on the next succeeding Tuesday. Provided that: 

(a) a day observed in lieu of the holiday may be ap
pointed by proclamation published in the Gazette 
under the Public and Bank Holidays Act 1972; 

(b) another day may be observed in lieu of the holiday 
by agreement between the employee and the hospi
tal. 

(5) (a) Where a public holiday falls on a day on which a 
continuous shift employee is rostered off duty the employee 
shall be entitled to an additional day's pay at ordinary rates. 

(b) Where a public holiday falls on a day on which a full 
time employee is rostered off duty the employee shall be enti
tled to an additional day's pay at ordinary rates. This para
graph shall not apply to part time employees. 

(c) Provided that by agreement between the employer and 
employee, the employee may observe that public holiday, paid 
at the ordinary rate, on a day mutually acceptable to the em
ployer and employee. 

(6) The provisions of this clause shall not apply to casual 
employees. 

31.~ICKLEAVE 

(1) An employee shall accrue an entitlement to paid sick 
leave at the rate of 1.457 hours per completed week (76 hours 
per year of service). 

(2) An employee who is unable to attend or remain at work 
on the grounds of personal ill health or injury or on account of 
the illness or injury ofa family member residing with the 
employee, is entitled to be paid at ordinary rates for the number 
of hours the employee was rostered to work during the period 
of absence. Provided that: 

(a) the payment shall not exceed the employee's accrued 
entitlement plus entitlement in advance to the end of 
the current year of service; 

(b) where such payment exceeds the employee's accrued 
entitlement, the excess maybe offset against any fu
ture accrual or against monies otherwise payable to 
the employee at the point of separation. 

(3) Unused portions of sick leave entitlement shall accumu
late from year to year and may be taken in any subsequent 
year. . 

(4) Notwithstanding any of the provisions of this clause pay
ment for sick leave taken on account of the illness or injury of 

. a family member residing with the employee shall not exceed 
payment for38 hours in anyone year of service. 

(5) An employee shall advise the hospital as soon as reason
ably practicable and if possible prior to the commencement of 
the shift of, the inability to attend work, the nature of illness 
or injury and the estimated duration of absence. 

(6) (a) An employee shall be required to provide a medical 
certificate for any absence of two days or more. 

(b) After two absences in any year of service the hospital 
may request in writing that the next and subsequent absences 
in that year, if any, shall be accompanied by a medical certifi-
cate. . 

(c) The provisions of this subclause shall apply whether the 
employee claims payment for sick leave on account of per
sonal ill health or injury or the illness or injury of a family 
member residing with the employee. 

(7) (a) An employee who suffers personal ill health or in
jury whilst on annual leave may be paid sick leave in lieu of 
annual leave subject to: 

(i) providing a medical certificate stating the illness or 
injury necessitated confinement to home or hospital 
for seven consecutive days or more. 

(ii) the portion of annual leave coinciding with the paid 
sick leave is to be taken at a time agreed by hospital 
and employee or shall be added to the next period of 
annual leave. 

(b) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in 
qause 29.-Annual Leave of this Agreement shall be deemed 
to have been paid with respect to the replaced annual leave. 

(8) Paid leave may be withheld if the illness or injury is the 
result of the employee's own gross misconduct. 

(9) Where an employee receives payment under this clause 
and subsequently receives payments in respect of the same 
period under the Workers Compensation and Assistance Act 
1981 (WA), the employee shall reimburse to the hospital the 
payments made under this clause and the hospital shall rein
state the employee's sick leave or other entitlements accord
ingly. 

(10) The entitlement conferred by this clause shall be pro 
rata in the case of a part time employee in the same ratio as 
hislher ordinary weekly hours, averaged over the qualifying 
period, bears to 38. 

32.-LONG SERVICE LEAVE 
(1) The long service leave provisions published in Volume 73 

of the Western Australian Industrial Gazette at pages 1 to 4 
inclusive as updated from time to time, are hereby incorpo
rated in and shall be deemed to be part of this Agreement, 
providing that long service leave shall not accrue on workers' 
compensation leave in excess of one month. 
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(2) By agreement between the hospital and employee, a part 
time employee or an employee whose ordinary hours have 
changed from part time to full time may take his or her long 
service leave entitlement as a reduced period of full time 
equivalent time off. Such agreement shall not be unreason
ably withheld by the hospital. 

33.-PARENTAL LEAVE 
(1) Interpretation 
In this cIause-

(a) "adoption", in relation to a child, is a reference to a 
child who: 

(i) is not the natural child or the step-child of the 
employee or the employee's spouse; 

(H) is less than five years of age; and 
(Hi) has not lived continuously with the employee 

for six months or longer; 
(b) "continuous service" means service under an unbro

ken contract of employment and includes: 
(i) any period of parental leave; and 

(H) any period of authorised leave or absence. 
(c) "expected date of birth" means the day certified by a 

medical practitioner to be the day on which the medi
cal practitioner expects the employee or the employ
ee's spouse, as the case may be, to give birth to a 
child; 

(d) "parental leave" means leave provided for by 
subclause (2) of this clause; 

(e) "spouse" includes a de facto spouse. 
(2) Entitlement to parental leave 

(a) Subject to this subclause and to subclauses (3) and 
(4) hereof, an employee, other than a casual em
ployee, is entitled to take up to 52 consecutive weeks 
of unpaid leave in respect of: 

(i) the birth of a child to the employee or the 
employee's spouse; or 

(ii) the placement of a child with the employee 
with a view to the adoption of the child by the 

. employee. 
(b) An employee is not entitled to take parental leave 

unless he or she: 
(i) has, before the expected date of birth or place

ment, completed at least 12 months' continu
ous service with the hospital; and 

(H) has given the hospital at least 10 weeks' writ
ten notice of his or her intention to take the 
leave; 

(iii) has notified the hospital of the dates on which 
he or she wishes to start and finish the leave. 

An employee shall not be in breach of this clause 
as a consequence of failure to give the required no
tice if such failure is occasioned by the confinement 
occurring earlier than the expected date. 

( c) An employee is not entitled to take parental leave at 
the same time as the employee's spouse but this sub
section does not apply to: 

(i) one week's parental leave taken by the male 
parent immediately after the birth of the child; 
or 

(ii) three week's parental leave taken by the em
ployee and the employee's spouse immediately 
after a child has been placed with them with a 
view to their adoption of the child. 

(d) The entitlement to parental leave is reduced by any 
period of parental leave taken by the employee's 
spouse in relation to the same child, except the pe
riod of one week's leave referred to in 
paragraph (c )(i) of this subclause. 

(3) Certification 
(a) An employee who has given notice of his or her in~ 

tention to take parental leave, other than for adop
tion, is to provide to the hospital a certificate from a 

medical practitioner stating that the employee or the 
employee's spouse, as the case may be, is pregnant 
and the expected date of birth. 

(b) An employee who has given notice of his or her in
tention to take parental leave for adoption, is to pro
vide to the hospital: 

(i) a statement from an adoption agency or other 
appropriate body of the presumed date of 
placement of the child with the employee for 
adoption purposes; or 

(ii) a statement from the appropriate government 
authority confirming that the employee is to 
have custody of the child pending an applica
tion for an adoption order. 

(4) Notice of spouse's parental leave 

(a) An employee who has given notice of his or her in
tention to take parental leave or who is actually tak
ing parental leave is to notify the hospital of 
particulars of any period of parental leave taken or 
to be taken by the employee's spouse in relation to 
the same child. 

(b) Any notice given under paragraph (a) of this 
subclause is to be supported by a statutory declara
tion by the employee as to the truth of the particu
lars notified. 

(5) Transfer to a safe job 

Where in the opinion of a duly qualified medical practi
tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the hospital deems it practicable, be 
transferred to a safe job at the rate and on the conditions at
taching to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the hospital may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (10), (11), (12) and (13) 
of this clause. 

(6) Maternity leave to start six weeks before birth 
A female employee who has given notice of her intention to 

take parental leave, other than for an adoption, is to start the 
leave six weeks before the expected date of birth unless in 
respect of any period closer to the expected date of birth a 
medical practitioner has certified that the employee is fit to 
work. 

(7) Variation of Period of Parental Leave 

(a) Provided the aggregate of any leave (including leave 
taken pursuant to subclauses (5) and (9) of this 
clause) does not exceed the period to which the em
ployee is entitled under subclause (2) hereof: 

(i) the period of parental leave may be length
ened once only by the employee giving not 
less than 14 days' notice in writing stating the 
period by which the leave is to be lengthened; 

(ii) the period may be further lengthened by agree
ment between the employee and the hospital. 

(b) The period of parental leave may, with the consent 
of the hospital, be shortened by the employee giving 
not less than 14 days' notice in writing stating the 
period by which the leave is to be shortened. 

(8) Cancellation of Parental Leave 
(a) Parental leave, other than adoption leave, applied 

for but not commenced, shall be cancelled when the 
pregnancy of the employee or the employee's spouse 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an employee on maternity 
leave terminates other than by the birth of a living 
child, it shall be the right ot the employee to resume 
work at a time nominated by the hospital which shall 
not exceed four weeks from the date of notice in 
writing by the employee to the hospital that she de
sires to resume work. 
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(9) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy of an employee not then on 

parental leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work; or 

(H) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on parental leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and parental leave shall not 
exceed the period to which the employee is entitled 
under subclause (2) hereof. 

(c) For the purposes of subclauses (10), (12) and (13) 
hereof, parental leave shall include special mater
nity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3) of this clause, to the 
position she held immediately before such transfer. 

Where such position no longer exists but there are other 
positions available, for which the employee is qualified 
and the duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable in 
status and salary or wage to that of her former position. 

(10) Parental Leave and Other Leave Entitlements 
Provided the aggregate of any leave (including leave taken 

pursuant to subclauses (S) and (9) of this clause) does not 
exceed the period to which the employee is entitled under 
subclause (2) hereof: 

(a) An employee may, in lieu of or in conjunction with 
parental leave, take any annual leave, long service 
leave or any part thereof or accrued time off to which 
he or she is then entitled. 

(b) Paid sick leave or other paid authorised absences 
(excluding annual leave, long service leave or ac
crued time off), shall not be available to an employee 
during his or her absence on parental leave. 

(11) Return to work after parental leave 
(a) An employee shall confirm his or her intention of 

returning to work by notice in writing to the hospital 
given not less than four weeks prior to the expira
tion of the period of parental leave. 

(b) On finishing parental leave, an employee is entitled 
to the position he or she held immediately before 
starting parental leave. 

(c) If the position referred to in paragraph (b) of this 
subclause is not available, the employee is entitled 
to an available position: 

(i) for which the employee is qualified; and 
(ii) that the employee is capable of performing, 

most comparable in status and pay to that of 
his or her former position. 

(d) Where, immediately before starting parental leave, 
an employee was acting in, or performing on a tem
porary basis the duties of, the position referred to in 
paragraph (b) of this subclause, that subsection ap
plies only in respect of the position held by the em
ployee immediately before taking the acting or 
temporary position. 

(12) Effect of parental leave on employment 
Absence on parental leave-

(a) does not break the continuity of service of an em
ployee; and 

(b) is not to be taken into account when calculating the 
period of service for the purpose of this agreement 
or any relevant workplace agreement, award or con
tract of employment. 

(13) Termination of Employment 
(a) An employee on parental leave may terminate his or 

her employment at any time during the period of 
leave by notice given in accordance with this Agree
ment. 

(b) The hospital shall not terminate the employment of 
an employee on the grounds of pregnancy or absence 
on parental leave, but otherwise the rights of the 
hospital in relation to termination of employment 
are not hereby affected. 

(14) Replacements: 
(a) A replacement is a person specifically engaged as a 

result of an employee proceeding on parental leave. 
(b) The hospital shall, before engaging a replacement 

under this subclause, inform that person of the tem
porary nature of the employment and of the rights of 
the employee who is being replaced. 

(c) The hospital shall, before engaging a person to re
place an employee temporarily promoted or trans
ferred in order to replace an employee exercising 
his or her rights under this clause, inform that per
son of the temporary nature of the promotion or trans
fer and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring the hospital to engage a replace
ment. 

34.-BEREAVEMENT LEAVE 
(1) On the death of a spouse or de facto spouse, child or 

step-child, parent or parent in law, brother, sister, or any other 
person who immediately before that person's death lived with 
the employee as a member of the employee's family, the em
ployee is entitled to bereavement leave, without loss of ordi
nary time earnings, of up to two (2) days. 

(2) Bereavement leave shall at the discretion of the employee 
be taken at any time up to and including the two days follow
ing the day of the funeral. 

(3) Payment for such leave may be subject to the employee 
providing proof of the death. 

(4) Bereavement leave is not to be taken where the employee 
is absent on another form of leave or would not otherwise 
have been on duty unless the absence has been taken to en
able the employee to be with a dying relative. 

3S.-TRAINING LEAVE 
The Hospital is committed to. a skilled work force and all 

employees have access to training in order to meet the needs 
of the enterprise. Applications for paid leave to attend train
ing courses during ordinary working hours will be considered 
on a case by case basis where the course is relevant to the 
employee's work and the needs of the hospital. 

Reimbursement of costs associated with fees and textbooks 
will be considered in a similar manner. 

Where possible and appropriate, approved training shall be 
accredited. 

36.-TlME OFF WITHOUT PAY 
Time off without pay for whatever purpose may be granted 

by agreement between the hospital and the employee. 

37.-INTRODUCTION OF CHANGE AND 
REDUNDANCY 

(1) Interpretation 
In this clause: 

(a) "employee" does not inclqde an employee engaged 
on a casual or temporary'basis or on a fixed term 
contract; ... 
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(b) "redundant" means being no longer required by the 
hospital to continue doing a job because the hospi
tal has decided that the said job will not be done by 
any employee. 

(c) For the purposes of this clause, an action of the hos
pital has a "significant effect" on an employee if: 

(i) there is to be a major change in the composi
tion, operation or size of, or skills required in, 
the hospital's work force that will affect the 
employee; or 

(ii) there is to be elimination or reduction of ajob 
opportunity, promotion opportunity or job ten
ure for the employee; or 

(iii) in the case of a full time employee, the guar
anteed hours of work are to increase or de
crease; or 

(iv) the employee is required to be retrained; or 
(v) the employee is to be required to transfer to 

another job or work location; or 
(vi) the employee's job is to be restructured. 

(2) (a) Employee to be Informed 
Where the hospital has decided to: 

(i) take action that is likely to have a significant effect 
on an employee; or 

(ii) make an employee redundant; 
the employee shall be informed by the hospital, as soon 
as reasonably practicable after the decision has been made, 
of the action or the redundancy, as the case may be. 

(b) Discussions to occur 
The hospital shall thereafter hold discussions with the em

ployee affected as to: 
(i) the likely effects of the action or the redundancy in 

respect of the employee; and 
(ii) measures that may be taken by the employee or hos

pital to avoid or minimise a significant effect. 
For the purpose of such discussion the hospital shall 

provide in writing to the employee concerned, all rel
evant information about the action or the redundancy in
cluding the nature and expected effects on the employee 
of what is proposed and other matters likely to affect the 
employee, provided that the hospital shall not be required 
to disclose confidential information the disclosure of 
which may seriously harm the hospital's interests. 

(3) Union to be informed 
Where the hospital has made a definite decision to intro

duce major changes that are likely to have significant effects 
on employees, the hospital shall notify and hold discussions 
with the relevant union(s). 

(4) Severance Pay 
(a) In addition to the period of notice prescribed in 

Clause S.-Separation of this Agreement, for ordi
nary termination, an employee whose employment 
is terminated on the grounds of redundancy shall be 
entitled to the following amount of severance pay in 
respect of a continuous period of service. 
Period of Continuous Service Severance Pay 
Less than I year Nil 
I year but less than 2 years I weeks 
2 years but less than 3 years 3 weeks 
3 years but less than 4 years 5 weeks 
4 years but less than 5 years 7 weeks 
5 years but less than 6 years 9 weeks 
Thereafter I week's 

additional pay 
for each 
additional year 
of service 

"Weeks Pay" means the ordinary weekly rate of wage 
for the employee concerned. 
(b) For the purpose of this clause continuity of service 

shall not be broken on account of: 
(i) any absence from work on account of personal 

sickness or accident for which an employee is 

entitled to claim sick pay as prescribed by this 
agreement or on account of leave lawfully 
granted by the hospital; or 

(ii) any absence with reasonable cause, proof 
whereof shall be upon the employee; or 

(iii) any absence on approved leave without pay. 
Provided that in the calculation of continuous serv

ice under this subdause any time in respect of which 
an employee is absent from work except time for 
which an employee is entitled to claim annual leave, 
sick pay, long service leave and public holidays as 
prescribed by this agreement shall not count as time 
worked. 

(c) Service by the employee with a business which has 
been transmitted from one hospital to another and 
the employee's service has been deemed continuous 
in accordance with subclause (3) of Clause 2 of the 
Long Service Leave Provisions published in Vol
ume 73 of the Western Australian Industrial Gazette 
at pages 1-4 shall also constitute continuous service 
for the purpose of this clause. 

(5) Employee Leaving During Notice: 
An employee whose employment is to be terminated on the 

grounds of redundancy may terminate employment during the 
period of notice and, if so, shall be entitled to the same ben
efits and payments under this clause had the employee re
mained with the hospital until the expiry of such notice. 
Provided that in such circumstances the employee shall not 
be entitled to payment in lieu of notice. 

(6) Alternative Employment: 
The hospital, in a particular redundancy case, may make 

application to the Commission to have the general severance 
pay prescription varied if the hospital obtains acceptable al
ternative employment for an employee. 

(7) Leave for Job Interviews 
(a) An employee who has been given notice that he or 

she has been, or will be, made redundant shall dur
ing the period of notice of termination be entitled to 
be absent from work up to a maximum of eight ordi
nary hours during each week of notice without de
duction of pay for the purpose of being interviewed 
for further employment. 

(b) An employee who claims to be entitled to paid leave 
under paragraph (a) of this subclause shall, at the 
request of the hospital, be required to produce rea
sonable proof of attendance at an interview or the 
employee shall not receive payment for the time ab
sent. 

(S) Notice to Commonwealth Employment Service: 
Where a decision has been made to terminate employees in 

circumstances of redundancy, the hospital shall, subject to the 
agreement of the employees concerned, notify the Common
wealth Employment Service thereof as soon as possible giv
ing relevant information including the number and categories 
of the employees likely to be affected and the period over 
which the terminations are intended to be carried out. 

3S.-TIME AND WAGES RECORD 
(I) A time and wages record shall be kept by the hospital 

and shall, upon reasonable notice being given, be available 
for inspection by an accredited representative of the union. 

(2) The record shall contain the following information: 
(a) the name and address of each employee subject to 

this Agreement; 
(b) the date of birth of each employee; 
(c) the date on which each employee commenced em

ployment with the hospital; 
(d) the classification and increment of the employee; 
(e) whether the employee is employed on a full time, 

part time or casual basis; 
(f) the commencing and finishing time of work each 

day; 
(g) the total number of ordinary hours and the total 

number of overtime hours worked each day; 
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(h) the number of ordinary hours for which payment has 
been made; 

(i) the wages and allowances paid to each employee in 
each pay period and any deductions therefrom. 

(3) The officer of the union shall be permitted reasonable 
time to inspect the record and, if required, take an extract or 
copy of any of the information contained therein. 

39.-INTERVIEWS 
(1) An accredited representative of the union shall be enti

tled to enter the business premises of the hospital and inter
view an employee subject to the following: 

(a) on arrival at the hospital the union representative 
shall seek permission to enter the premises from the 
Manager, Employee Relations or, in his or her ab
sence, the Director of Engineering and Building or 
Chief Engineer; 

(b) agreement between the union representative and the 
hospital shall be sought as to where, when and sub
ject to what conditions the employee may be inter
viewed or work inspected. 

(2) Where agreement is not reached the union representa
tive may, on giving prior notice by phone or in writing to the 
Manager, Employee Relations or, in his or her absence, the 
Director of Engineering and Building or Chief Engineer, en
ter the hospital during ordinary working hours for the pur
pose of interviewing employees. 

Provided that such officer shall not hamper or otherwise 
hinder the employees in the carrying out of their work. The 
hospital shall determine whether employees are being ham
pered or hindered in their work. 

(3) If access has not been gained in accordance with the 
provisions of this clause then the union representative shall 
leave immediately upon a-request from the hospital. 

40.-NOTICES & COPY OF AGREEMENT 
The hospital shall provide a notice board in a place where it 

may be conveniently and readily seen for the posting of union 
notices. The hospital shall also provide a copy of this agree
ment in a place where it may readily be seen. 

41.-DISPUTE SETTLEMENT 
Where a dispute concerning the operation of this Agree

ment arises: 
(1) Step 1 

As soon as practicable after the issue or claim has 
arisen, it shall be considered jointly by the Chief 
Engineer, the employee or employees concerned and 
where the employee(s) so request(s), the workplace 
representative. 

(2) Step 2 
If the dispute is not resolved the issue or claim 

shall be considered jointly by the Manager Chief En
gineer, the Director of Building and Engineering 
Services, the employee or employees concerned and 
where the employee(s) so request(s), the workplace 
representative who shall attempt to settle the dispute. 

(3) Step 3 
If the dispute is not resolved the issue or claim 

shall be considered jointly by the Manager Employee 
Relations, the Director of Building and Engineering 
Services, the employee or employees concerned and 
where the employee(s) so request(s), an official of 
the union who shall attempt to settle the dispute. 

(4) Step4 
If the dispute is not resolved it may then be re

ferred to the Western Australian Industrial Relations 
Commission for assistance in resolving the dispute. 

(5) Throughout all steps of the procedure all relevant 
facts shall be clearly identified and recorded. 

(6) On each occasion sensible time limits shall be agreed 
upon for the completion of each step of the proce
dure. 

42.-WORKPLACE REPRESENTATIVES 
An employee appointed as a workplace representative shall, 

upon notification in writing by the union to the hospital be 

recognised as an accredited representative of the union to which 
he or she belongs. Management shall make itself reasonably 
available to the representative for the purpose of discussing 
and resolving problems arising in the workplace. 

Workplace representatives shall by agreement with the hos
pital be granted a reasonable amount of paid leave to attend 
trade union training courses. Requests shall be made in writ
ing and be authorised by an official of the relevant union. 

43.-DEDUCTION OF UNION DUES 
(1) The employer and the relevant union may reach agree

ment on the payroll deduction of union dues. Any such agree
ment shall be subject to the procedures contained in this Clause. 

(2) Where agreement has been reached: 
(a) The employer shall deduct normal subscriptions as 

equal amounts each pay period. 
(b) Payroll Deduction Authority forms shall be com

pleted by employees. Where the employer requires 
a standard procuration form, that form shall be used. 
The procuration form on the union's Application for 
Membership form shall be deemed to comply with 
the requirements of this Clause. 

(c) Where required by the employer or union, the union 
Secretary, or person acting in his/her stead, shall 
countersign all forms and forward them to the em
ployer's pay clerk. 

(d) (i) The employer shall commence deduction of 
subscriptions from the first full pay period 
following receipt of a completed 

Payroll Deduction Authority form and 
continue deducting throughout the employ
ee's period of employment, except as 
provided in paragraph (e) of this subclause 
and subclause (3) of this clause or until the 
Authority is cancelled in writing by the 
employee. 

(ii) Where the Payroll Deduction Authority form 
authorises the employer to deduct union sub
scriptions in accordance with the rules of the 
Federation, the union shall notify the employer 
in writing of the level of union subscription 
to be deducted. The employer shall imple
ment any change to union subscriptions no 
later than one month after being notified by 
the union except where the union nominates a 
later date. 

(e) (i) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the 
employer. 

(ii) Where a deduction is not made from an em
ployee in any pay period, either inadvertently 
or as a result of an employee not being enti
tled to wages sufficient to cover the subscrip
tion, it shall be the employee's responsibility 
to settle the outstanding amount with the un
ion direct. 

(f) The employer shall not make any deduction of sub
scriptions from an employee's termination pay on 
termination of service, other than normal deductions 
for the preceding pay period. 

(g) The employer shall forward subscriptions deducted 
less any agreed commission, together with support
ing documentation, to the union at such intervals as 
are agreed between the employer and the union. 

(3) The employer may stop deductions either: 
(a) by the giving of three months notice in writing; or 
(b) in the event of industrial action. 

44.-SPECIAL RATES AND PROVISIONS 
(1) Boiler Work An employee required to work in a boiler 

which has not been cooled down shall be paid at the rate of 
time and one-half for each hour or part of an hour so worked. 

(2) Hot Work An employee shall be paid an allowance of 
33 cents per hour when the employee works in the shade in 
any place where the temperature is raised by artificial means 
to between 46.1 and 54.4 degrees celsius. 
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(3) Insulation An employee handling charcoal, pumice, 
granulated cork, silicate of cotton, fibreglass, insulwool, slag 
wool, limpet fibre, vermiculite or other recognised insulating 
material of a like nature shall be paid an allowance of 44 cents 
per hour. 

(4) Protective Equipment: 
(a) The hospital shall have available a sufficient supply 

of protective equipment (as, for example, goggles 
(including anti-flash goggles), glasses, gloves, mitts, 
aprons, sleeves, leggings, gumboots, ear protectors, 
helmets, or other efficient substitutes thereof) for use 
by employees when engaged on work for which some 
protective equipment is reasonably necessary. 

(b) An employee shall sign an acknowledgment when 
issued with any article of protective equipment and 
shall return that article to the hospital when finished 
using it or on leaving employment. 

(c) An employee to whom an article of protective equip
ment has been issued shall not lend that article to 
another employee and if the employee does .both 
employees shall be deemed gUilty of wilful miscon
duct. 

(d) An article of protective equipment which has been 
used by an employee shall not be issued by the. hos
pital to another employee until it has been effectively 
sterilised but this paragraph only applies where steri
lisation of the article is practicable and is reasonably 
necessary. 

(e) Adequate safety gear (including insulating gloves, 
mats and/or shields where necessary) shall be pro
vided by the hospital for employees required to work 
on live electrical equipment. 

(5) An electronics tradesman, an electrician-special class, 
an electrical fitter and/or armature winder or an electrical in
staller who holds and, in the course of employment may be 
required to use, a current "A" Grade or "B" Grade licence 
issued pursuant to the relevant regulation in force on the 28th 
day of February 1978 under the Electricity Act 1945, shall be 
paid an allowance of $13.20 per week. 

45.-WORKPLACE AGREEMENTS 
The hospital agrees to be bound by the provisions of this 

Agreement and as such commits, for the duration of this Agree
ment, not to enter into Workplace Agreements under the 
Workplace Agreements Act 1993 with employees who would 
otherwise fall within the scope of this Agreement. 

Signatories to Agreement 
Signed for and on behalf of 
ST JOHN OF GOD HQSPITAL SUBIACO (lNC): 
In the presence of: G Palmer 
S M McHale 
Signed for and on behalf of 
AMALGAMATED METAL WORKERS' AND SHIP

WRIGHTS' UNION OF WORKERS OF WESTERN 
AUSTRALIA (WA BRANCH): 

J Sharp-Collett 
In the presence of: 
T Hodgson 
Signed for and on behalf of 
WESTERN AUSTRALIAN BUILDERS' LABOURERS, 

PAINTERS' AND PLASTERERS' UNION OF WORKERS: 
In the presence of: D MacTiernan 
Neil Flynn 
Signed for and on behalf of 
CONSTRUCTION, MINING, ENERGY, TIMBERYARDS. 

SAWMILLS AND WOODWORKERS' UNION OF AUS
TRALIA (WA BRANCH): 

In the presence of: D MacTiernan 

WESTERN QUARRIES (ENTERPRISE 
BARGAINING) CONSENT AGREEMENT 1995 

No. AG 55 of 1995. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Western Quarries Pty Ltd 
and 

The Australian Workers Union. West Australian Branch, 
Industrial Union of Workers 

No. AG 55 of 1995. 

Western Quarries (Enterprise Bargaining) Consent 
Agreement 1995. 

COMMISSIONER P.E. SCOTT. 
16 May 1995. 

Order. 
HAVING heard Mr A Tomlinson on behalf of the Applicant 
and Mr R Blewitt on behalf of the Respondent, now therefore 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act. 1979. and by consent, hereby 
orders-

THAT the Enterprise Bargaining Agreement in the terms 
of the following schedule be registered with effect from 
the frrst pay period on or after the 24th day of April 1995. 

(Sgd.) P.E. SCOTT. 
[L.S] Commissioner. 

Schedule. 
I.-TITLE 

This Agreement shall be known as the "Western Quarries 
(Enterprise Bargaining) Consent Agreement 1995". 

2.-ARRANGEMENT 
I. Title 
2. Arrangement 
3. Intent 
4. Incidence and Parties Bound 
5. Date and Period of Operation 
6. Relationship to Parent Awards 
7. Single Bargaining Unit 
8. Productivity Improvements 
9. Expected Benefits 

10. Skills Matrix 
11. Productivity Indicator 
12. Public Interest 
13. Commitments 
14. Work Clothing 
15. Renewal of Agreement 

3.-INTENT 
The parties to this Agreement agree to work jointly with a 

commitment to achieve the following goals: 
(1) Improve product quality: 
(2) Increased productivity; 
(3) Minimisation of waste and reduction of costs: 
(4) The safest working environment within the quarry-

ing industry; 
(5) Provide supportive behaviour; 
(6) Maximise employee job satisfaction: 
(7) Obtain 100% commitment to team concept. 

4.-INCIDENCE AND PARTIES BOUND 
(I) This Agreement shall apply to and be binding upon West

ern Quarries, the organisation of employees set out below and 
all persons employed by the company at their quarry opera
tions in the State of Western Australia. who are members of or 
who are eligible to be members of the following organisations 
of employees. 

(a) The Australian Workers' Union. 
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(2) The persons employed by the company and referred to 
in subclause (1) hereof are covered by the terms and condi
tions specific in: 

(a) Quarry Workers' Award 1969, No. 13 of 1968. 

5.-DATE AND PERIOD OF OPERATION 
This Agreement shall operate from the beginning of the first 

period commencing on or after 24 April 1995 and shall re
main in force for a period of 18 months. 

6.-RELATIONSHIP TO PARENT AWARDS 
(1) This Agreement shall be read and interpreted wholly in 

conjunction with: 
(a) Quarry Workers' Award; 
(b) Western Quarries Pty Ltd Consent Agreement 1992. 

(2) Where there is any inconsistency between the Agree
ments on the one hand and the abovementioned Awards, this 
Agreement shall prevail to the extent of the inconsistency. 

7.-SINGLE BARGAINING UNIT 
(1) The employees and Union of employees covered by this 

Agreement have formed a Single Bargaining Unit in accord
ance with the requirements of the State Wage Decision in 
December 1993 (73 WAIG 198). 

(2) The Single Bargaining Unit has held negotiations and 
reached full agreement on the terms of this Consent Agree
ment. 

(3) The Single Bargaining Unit shall be given all relevant 
information to allow effective monitoring of the implementa
tions of the productivity measures. 

8.-PRODUCTIVITY IMPROVEMENTS 
(1) The parties recognise the good working relationship that 

currently exists at Western Quarries operations. However, it 
is also recognised that further improvements must be achieved. 
The methodology to be used will seek continuous improve
ment to safety, productivity, efficiency, attitudes and human 
behaviour. 

(2) The parties have agreed to co-operate with and facilitate 
the ongoing process of continuous improvement in produc
tivity, efficiency and flexibility in order to achieve change and 
improve the cost of operation. 

(3) The above process will be achieved through developing 
a better workplace culture resulting in an improved work ethic 
that further leads to the elimination of inefficient work prac
tices, and increased productivity. 

(4) The parties agreed that communication will play a very 
important role in achieving a successful outcome. In order to 
facilitate the ongoing implementation of multi-skilling, train
ing and continuous improvement, it was agreed that a Con
sultative Committee meet regularly, at least once a month. The 
Consultative Committee shall consist of no less than three (3) 
persons representing a representative cross-section of the 
workforce, and one (1) representing the supervisory staff. 

To ensure continuity and a good working relationship the 
Consultative Committee members will be nominated and re
main on the committee for a minimum of twelve (12) months. 
Casual vacancies will be filled by mutual agreement. 

(5) Consistent with the terms of the 1993 State Wage Deci
sion, the following measures designed to achieve real and 
demonstrable gains in productivity, efficiency and flexibility 
will be or have been implemented. 

(6) Multi-SkiIling 
The parties agree that multi-skilling gives Western Quarries 

and its employees a mutual benefit in providing opportunities 
for: 

(a) Employees to gain new skills and be rewarded ac
cordingly, and 

(b) Western Quarries gain operational efficiencies in 
allocating tasks according to needs. 

(7) Continuous Improvement 
(a) In order to facilitate working together toward achiev

ing our vision a Continuous Improvement program 
will be implemented. 

(b) The parties are committed to be involved in improve
ment team projects which identify, monitor and 
record key productivity and performance factors in
cluding, but not limited to, the following: 

(i) Productivity measurement; 
(ii) Improving plant availability; 

(iii) Improving product quality, reducing waste and 
the need for reworking; 

(iv) Improving customer loyalty by exceeding ex
pectations; 

(v) Improving safety performance; 
(vi) Developing better communications by driv

ing the business plan to employees, custom
ers and suppliers. 

(8) Training Program 
(a) Western Quarries is committed to the development 

and implementation of effective training programs 
in order to provide for a continual improvement in 
systems and procedures. 

(b) All personnel are expected to participate in the train
ing program. 

(c) The necessary training will be provided by the com
pany through both on-the-job training and external 
training. 

(d) Western Quarries personnel will be trained in skills 
which will be of maximum benefit to the quarry op
eration. 

( e) Quarry personnel will receive no deduction from his! 
her ordinary weekly wage for absence due to time 
spent in tuition, travelling or examination when be
ing trained during normal working hours. 

(f) Quarry personnel will receive single time payment 
of ordinary wage rate and travel allowance for train
ing received outside ordinary working hours. The 
Consultative Committee will deal with any cases 
which arise from unusual circumstances. 

(g) Compulsory fees will be reimbursed on successful 
completion of a company approved subject or unit. 

(h) Additional payment for skills only when full accredi
tation for competency in that skill has been given. 

(i) While undergoing training, the employee is not en
titled to any increase in remuneration by way of ad
ditional wage or allowance. 

(j) Quarry personnel engaged in instructing or training 
other Team Members are not entitled to any increased 
remuneration by way of additional wage or allow
ance. 

(k) Certain courses have previously been paid for by the 
company. These courses will be treated the same as 
they were prior to the signing of the Agreement. 
These courses are First Aid Certificates, Shot Firers 
Certificates, Ventilation Officers Certificates and 
company in-house courses. 

(9) Avoidance on Industrial Disputes 
(a) A procedure for the avoidance of industrial disputes 

shall apply in quarries covered by this Agreement. 
(b) The objectives of the procedure shall be to promote 

the resolution of disputes by measures based on con
ciliation, co-operation and discussion; to reduce the 
level of industrial confrontation; and to avoid inter
ruption to the performance of work and the conse
quential loss of production and wages. 

(c) All Union business other than matters directly con
cerning the employer, shall be conducted by the 
employee in hislher own time. Any employees or 
delegates should obtain permission from their man
ager or supervisor prior to leaving their work-station 
to consult with the employer. Such permission shall 
not be unreasonably withheld 

(d) It is acknowledged that in some companies or sec
tors of the industry, disputes avoidance, settlement 
procedures are either now in place or in the process 
of being negotiated. In other cases, the following 
principles shall apply: 
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(i) Depending on the issues involved, a proce
dure involving up to three stages of discus
sion shall apply. These are: 

(aa) Discussions between theemployee/s 
concemed and at his/her request. the ap
propriate Union delegate, and the im
mediate supervisor; 

(bb) Discussion involving the employee/s. 
the delegate/s and more senior manage
ment. 

(cc) Discussion involving representatives 
from the State Branch of the Unionls 
concerned and the employer's associa
tion representative. 

There shall be an opportunity for any party to 
raise thej~sue to a higher stage. 

(ii) There shall be a commitment by the parties to 
achieve adherence to this procedure. This 
should be facilitated by the earliest possible 
advice by one party to the other of any issue 
or problem which may give rise to a griev
ance or dispute. 

(iii) Throughout all stages of the procedure all rel
evant facts shall be clearly identified and re
corded. 

(iv) Sensible time limits shall be allowed for the 
completion of the various stages of the dis
cussions. At least seven days should be al
lowed for all stages of the discussions to be 
finalised. 

(v) Emphasis shall be placed on a negotiated set
tlement. However, if the negotiation process 
is exhausted without the dispute being re
solved, the parties shall jointly or individu
ally refer the matter to the Industrial 
CommiSSion of Western Australia for assist-
ance in resolving the dispute. . 

(vi) In order to allow for the peaceful resolution 
of grievances the parties shall be committed 
to avoid stoppages of work, lock-outs or any 
other bans or limitations on the performance 
of work while the procedures of negotiation 
and conciliation are being followed. 

(vii) The employer shall ensure that all practices 
applied during the operation of the procedures 
are in accordance with their obligations un
der the Occupational Health, Safety and Wel
fare Act 1984 (WA) and consistent with 
established custom and practice at the 
Workplace. 

9.-EXPECTED BENEFITS 

The benefits that are and will continue to flow from the pro
gram include: 

(1) Improved productivity resulting from greater flex
ibility and a more highly skilled workforce; 

(2) As a result of developing a culture focused on cus
tomer needs and expectations using Continuous Im
provement, we expect Westem Quarries to strengthen 
its position in the Perth market. 

1O.-SKILLS MATRIX 

(1) Introduction 

(a) It is recognised that significant efficiencies can be 
gained if the workforce is able to perform mainte
nance or incidental tasks for which they have been 
trained and are capable of doing. This means that 
personnel who normally operate mobile or fixed plant 
will be required to assist with repairs or routine plant 
maintenance, ego screen changes, cleaning up, or any 
other task for which they are capable or trained to 
do. The aim is to utilise the available personnel 
where the demand may be in order to achieve the 
most efficient outcome for the operation as a whole. 

Personnel with accredited tasks not frequently used 
will be required to regularly refresh that task in or
der to keep up with changes in technology and oper
ating practices. Should any unresolved differences 
arise as to any person's capability for any particular 
task, the Consultative Committee will meet and make 
a ruling which shall be accepted by all parties. 

The skills matrix incorporated in this Agreement 
includes a recognition of both the ability to inter
change personnel from task to task without demar
cation and for all personnel to do any task provided 
they have the necessary skills and ability. Occupa
tional Health and Safety standards will not be com
promised in the performance of any task. 

This skills matrix is designed to: 

(i) Recognise various skills and abilities which 
have been or are acquired without formal train
ing within the basic rates of pay. 

(ii) Recognise relevant extra skills which are both 
useful and applied at Western Quarries. 

(iii) Provide incentive to acquire new skills. 

(aa) The Consultative Committee will deter
mine the level at which each person will 
be paid according to the skills which 
can be performed. Day to day organi
sation of the workforce will be done by 
consultation between the supervisor and 
the relevant personnel with the objec
tive of the workforce becoming more 
responsible and flexible, and so the 
skills accredited to each person will not 
be unreasonably withheld. 

(bb) It is recognised that some persons will 
prefer to perform one specific task 
which will be accommodated where 
possible, but they may be required from 
time to time to perform other duties for 
which they have been adequately 
trained. Some interchanging may also 
be required to provide training oppor
tunities for others. 

(cc) The Consultative Committee will iden
tify, prioritise and monitor skills train
ing requirements for Western Quarries 
personnel, which will provide maxi
mum benefit to the quarry operation. 

Basic Basic Rate 
Rate Plus Extra Skills 

Allowance 
(b) Level Description 1.1.93 Single Double 

Skill Skill 
$ $ $ 

Quarry Maintenance Person 
(Tradesperson only) 

12.60 12.85 12.95 

Level 1 
Can perfonn a task from 
Level 3 & Level 2 
or can perform 2 Level 2 tasks 
or can perfonn 3 level 3 tasks 

12.30 12.55 12.65 

Level 2 12.17 12.42 12.52 
Anyone of the following: 
Driller 
Face Loader 
Quarry Administrator 
can perfonn 2 Level 3 tasks 

Level 3 11.88 12.13 12.23 
Anyone of the following: 
Dump Truck 
Primary Crusher 
Train Loader-Toodyay 
Water Cart 
Stockpile Loader 
Sampler 
Secondary Plant 

Level 4 11.45 11.70 11.80 
Trainee 
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(c) Job Descriptions 

(i) General Description 

(aa) The following is a general description 
of jobs defined in Levels 1, 2 and 3 of 
the Western Quarries Matrix. 

(bb) The duties are not limited to the descrip
tions provided and will include other 
duties which are performed in the nor
mal operation of the quarry. 

(cc) The induction mentioned will include 
general site familiarisation and occupa
tional health and safety awareness, in 
accordance with the Western Quarries 
Quality Assurance Manual and Induc
tion Procedure SP-Ol O. 

(dd) An ability to communicate clearly, es
pecially over the two-way radio, is es
sential for the safe, efficient operation 
of the quarry. 

(ee) Relevant driver's licences will apply to 
machine operators as per Mines Regu" 
lations. 

(ff) Level 1 '-Quarry Maintenance Person 
(Tradesperson) 

This position will apply to a person 
holding a Trades Certificate as a me
chanic, fitter, electrician and must be 
employed as a tradesperson on site for 
no less than 90% of his time. 

A person holding a relative Trade Cer
tificate who, through the Enterprise, 
occasionally uses that Certificate, will 
not be eligible for the Quarry Mainte
nance Person rate of pay. 

(H) (aa) Level2'-Quarry Administrator 

General Administration duties includ
ing, but not limited to, purchasing, time
keeping and preparation of reports 
(stock control, cost analysis, produc
tion). Basic computer skills are neces
sary as well as a general understanding 
of the quarry and crushing operations. 

(bb) Level 2-Driller 

Operate hydraulic production drilling 
rig. Operator must have a basic under
standing of the essential parameters re
quired to achieve optimum blasting 
results (eg. hole depth, angle, burden 
and spacing). Basic understanding of 
mechanical functions of a hydraulic drill 
rig. 

(cc) Level 2-Face Loader Operator 

Operator must have basic loader opera
tor skills (as per Stockpile F.E.L.), have 
gained experience working with shot 
rock and have reached a satisfactory 
level of competence of excavating and 
loading shot quarry rock. 

(Hi) Level3-Stockpile Loader Operator 

Operator must have a basic knowledge of the 
mechanical operation of a front-end loader and 
the general principle of its operation. The 
operator must be trained and inducted as to 
the location of stockpiles of various products 
at Western Quarries. 

(aa) Level 3-Dump Truck Operator 

Operator must have a basic knowledge 
of the mechanical operation of the truck 
and the general principles of operation. 
Training and induction will include the 
general layout of the quarry, plant and 
stockpile areas. 

(bb) Level3-Water Cart 
The operator must have a basic knowl
edge of the mechanical operation of 
trucks and the principles of operation. 
Training and induction will include the 
layout of all roads and areas requiring 
watering. 

(cc) Level3-Primary Crusher 
The operator must have a good knowl
edge of the general layout, mechanical 
operation and flow sequence of the pri
mary crushing plant. Induction and 
training will include familiarisation of 
the control and operation of various 
items of machinery. Identification and 
reporting of variances in quality is im
portant so that the necessary product 
quality parameters are met. 

(dd) Level 3-Secondary Plant 
The secondary crusher operator will 
have a good knowledge of the plant lay
out, flow sequence and identification of 
the various items of machinery, 
(eg. screens, crusher, conveyors, feed
ers). The ability to sequentially start 
and stop the plant is necessary and a 
knowledge of emergency stop and re
starting procedures is essential. 

(ee) Level3-Sampler 
The sampler must be able to identify all 
products made at Western Quarries and 
the location of product stockpile. The 
sampler will be trained as to the basic 
techniques of taking samples from 
stockpiles and conveyor belts. The abil
ity of perform basic testing of various 
products in accordance with the instruc
tion and training received. 

(iv) Level4-Trainee 
This position will apply to any person em
ployed at the quarry for the purpose of gain
ing vocational work experience or for new 
employees being trained to move to Levels 2 
or 3. 

(v) Extra Skills Allowance 
(aa) In the case of the Quarry Maintenance 

person, the additional skills allowance 
will apply for any Level 2 and 3. 

(bb) A person who holds more than one ad
ditional relevant qualification will at
tract an allowance of 35 cents per hour. 

(vi) Meals Allowance 
Where a meal allowance is applicable (under 
the relevant Award) the allowance paid will 
be $6.00 .. 

(vii) Leading Hands 
Leading Hands at Western Quarries will be 
paid an additional .52 cents per hour above 
their designated rate. This rate will apply for 
management appointed Leading Hands who 
are required to supervise teams of up to 10 
people. 
Leading Hands who are required to supervise 
teams of more than 10 people will be paid. 70 
cents per hour above their designated rate. 

(viii) EFTPOS (Electronic Funds Transfer) 
Payment of wages shall be electronic fund 
transfer and will be paid, and continue to be 
paid, by this method in the first pay period 
after the signing of this Agreement. 

(d) No Further Claims 
In accordance with the term of the January 1994 
Wage Case Decision there shall be no further wage 
increase for the life of this Agreement except when 
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consistent with a State Wage Case decision except 
for CPI increases to allowances in the parent awards 
as granted by the Industrial Relations Commission. 

11.-PRODUCTIVITY INDICATOR 
The parties recognise that future Consent Agreements will 

be directly linked to increase productivity. As such, a key 
Productivity Indicator has been introduced. 

A Consultative Committee will identify and implement 
measures to achieve these goals. This Committee will meet at 
least monthly and will use Continuous Improvement methods 
to achieve the goals set. 

TPMH Plant Quality Absenteeism 
Production Availability % % % 
Rvw 8.99 88.20 
Rvw 8.85 87.70 
Rvw 8.71 
(A) 8.57 
(B) 1.0 
Rvw = Review. 

87.20 
86.70 

0.5 

(A) = Current level. 

64 
62 
61 
58 

0.4 

2.4 
2.5 
2.6 
2.7 

0.10 

(B) = % increase per indicator (eg. 8.85 TPMH = 
2 indicators x.l = 2%). 

LTI 
% 

100 
100 
100 
100 
.10 

For the purposes of wage increases the indicators will be 
reviewed 6, 12 and 18 months after the signing of this 
Agreement and increases will be paid to the targets 
achieved. 
Wage increases linked to the Productivity Indicator for 
the life of this Agreement will be to a maximum of 6%. 
For the purpose of the Productivity Indicators produc
tion must remain within a maximum of two months stock 
holding and match customer requirements. 

Description of Terms used in Indicator 
Production tonnes per man hour. 
TPMH is the total of 1st grade tonnes produced over a 
one calendar month period divided by the total hours 
worked in that month by the workforce at Toodyay. Hours 
worked are for permanent workforce only. 
Casual employees are only to be added to the calculation 
if they replace a member of the permanent workforce for 
more than a month. 
Production hours available after routine maintenance 
stated as a percentage, ie. 

Production Hours = Plant Availability % 

Shift Hours 

Quality 
Quality is taken as a percentage of all 1 st grade material 
passing the company's grading specification. The com
pany grading specifications are based on Australian Stand
ards and Main Roads specification test samples, to be 
collected at Kewdale. 

Absenteeism 
Absenteeism is stated as a percentage and is total sick 
leave time lost by the workforce divided by the total hours 
worked by the workforce during normal working hours. 

12.-PUBUC INTEREST 
The parties to this Agreement are committed to ensuring 

that all primary stakeholders in the business (including cus
tomers, suppliers, employees,. shareholders and the general 
community) benefit from the program of Continuous Improve
ment in place at Western Quarries. 

13.-COMMITMENTS 
(1) The Unions undertake that during the period of opera

tion of this Agreement there should be no further wage in
creases sought, or granted, except for those provided under 
the terms of this Agreement. 

(2) All parties undertake that the terms of this Agreement 
will not be used to progress or obtain similar arrangements or 
benefits in any other plant or enterprise. 

(3) This Agreement shall not operate as to cause an em
ployee to suffer a reduction in ordinary time earnings or de-

partures from the standards of the Westem Australian Indus
trial Relations Commission in regard to hours of work, an
nualleave with payor long service leave with pay. 

(4) Western Quarries objective is to be more competitive on 
price, to improve quality and service. 

(a) The company is committed to job security as an out
come of these processes. No forced redundancies 
will occur as a result of this Agreement. 

(b) We recognise that our people are our greatest asset. 
This commitment will be maintained unless circum
stances beyond the control of the company occur. 
All avenues will be exhausted for altemative em
ployment before the option of Redundancy is ap
plied. 
Voluntary redundancies will be sought first after 
which company discretion will apply on which em
ployees are offered redundancies. 
From the date of this Agreement redundancy payout 
will be as follows: 
Severance Pay 
Less than 1 year's service 
1-4 years 
for each year thereafter 

Nil 
2 weeks per year of service 
1 week per year of service 

14.-WORK CLOTHING 
(1) Summer Issue (usually in December). 

(a) 2 khaki cotton drill shirts (short sleeve). 
(b) 2 khaki cotton drill shorts, or 
(c) 2 khaki cotton trousers, or 
(d) 5 green stubbie shorts. 

(2) Winter Issue (usually May) 
(a) 2 khaki cotton drill shirts (short or long sleeves). 
(b) 2 khaki cotton drill trousers. 
(c) 1 cold weather jacket. 
(d) 1 khaki cotton drill overalls. 

Note: If overalls are not required an additional shirt 
and trousers may be taken. 

(3) General 
(a) One month after commencement of permanent em

ployment the employee is issued with the appropri
ate clothing, depending on season. 

(b) In addition to seasonal issue of clothing, work safety 
boots are issued on commencement and are replaced 
when the need is demonstrated to the purchasing 
officer. 

(c) Wet weather clothing is issued selectively to those 
whose duties require it and is stored on site. 

(d) The purchasing officer can make additioual cloth
ing available if the need can be demonstrated, ego 
premature failure of clothing due to work being per
formed. 

(e) Where particularly dirty work is being performed, 
disposable overalls are available from the purchas
ing officer. 

15.-RENEWAL OF AGREEMENT 
Ongoing review of the contents of this Agreement, includ

ing assessments of productivity improvements, consultative 
committee performance, continuous improvement reviews is 
expected to result in the renewal, replacement, re-negotiation 
of this Agreement in 18 months. 

(Sgd.) 

Signed on behalf of Western Quarries 

(Sgd.) 

Signed on behalf of The Australian Workers Union, WA 
Branch, Industrial Union of Workers 
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AWARD&AGREEMENTS
Variation of-

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

P.S. Adams and Others 
No. IlOl of 1994. 

The Animal Welfare Industry Award 
No. 8 of 1968. 

COMMISSIONER A.R. BEECH. 
18 May 1995. 

Order. 
HAVING heard Ms S J ackson and Ms J Freeman on behalf of 
the Applicant and Mr A Tomlinson on behalf of the Respond
ents, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders-

THAT the Animal Welfare Industry Award be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first 
pay period commencing on or after the 24th day of April, 
1995. 

[L.S] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 
1. Clause 19.-Rates of Pay: Delete this clause and insert 

in lieu the following: 
19.-RATES OF PAY 

The minimum weekly rate of wage payable to an em
ployee covered by this award shall include the base rate 
plus the arbitrated safety net adjustment expressed here
under: 

(I) 

(2) 

Veterinary Nurse (as defined) 

On completion of training and 
on registration 

After onc year of servicc 
and thereafter 

Trainee Veterinary Nurse 
(as defined) 
(a) In the fitst year of 

approved course-for 
work other than the 
prescribed minimum 
number ofbours of 
supervised practical 
experience as set down 
in the approved course. 
Adult Trainee Veterinary 
Nurse 

Junior Trainee Veterinary 
Nurses shall receive the 
prescribed percentage of 
the Animal Attendants' 
rate per week. 
Under 17 years of age 
17 to 18 years ofage 
IS to 19 years ofagc 
19 to 20 years of agc 
20 to 21 years of age 

1st& 2nd 
Base Arbitrated Minimum 
Rate Safety Nct Rate 

Adjustments 

$ S S 

294.10 16.00 310.10 

359.40 16.00 375.40 

318.50 16.00 334.50 

50'J1: 
6O'JI: 
70'J1: 
SO'JI: 
9O'JI: 

(b) In the second year of approved course Trainee 
Veterinary Nurses shall receive 65% of the rate 
prescribed for Veterinary Nurses after three years 
of service. 

Provided that a Trainee Veterinary Nurse in the 
2nd year of an approved course shall receive 
wages not less than he/she would have received 
in paragraph (a) of subclause (2) of this clause. 

(3) Inspector 
(4) Animal Attendant 
(5) All others directly employed 

in thc care of animals and 
including Kennel Hand and 
Food Preparer 

(6) Junior Employees 

Base 
Rate 

$ 

359.30 
318.50 

311.60 

1st and 2nd 
Arbitrated Minimum 
Safety Net Rate 

Adjustments 
$ S 

16.00 375.30 
16.00 334.50 

16.00 327.60 

Junior employees shall receive the prescribed per
centage of the 'All others' minimum rate prescribed 
in subclause (5) of this clause per week. 

Under 17 years of age 50% 
17 to 18 years of age 60% 
18 to 19 years of age 70% 
19 to 20 years of age 80% 
20 to 21 years of age 90% 

(7) An employee placed in charge of three or more other 
employees shall be paid an amount of $16.20 per 
week in addition to hislher ordinary rate of pay. 

(8) Where an employee is required to carry out the ordi
nary hours of duty per day in more than one shift an 
allowance of $1.49 per day shall be paid. 

(9) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(b) The rates of pay in this award include the sec
ond $8.00 per week arbitrated safety net ad
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay
able since November 1, 1991, pursuant to en
terprise agreements, consent awards or award 
variations to give effect to enterprise agree
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

2. Clause 19A-Minimum Wage-Adult Males and Fe
males: Delete this clause and insert in lieu the following: 

19A-MINIMUM WAGE-ADULT MALES AND 
FEMALES 

Notwithstanding the provisions of this award, no em
ployee (including an apprentice), twenty-one years of age 
or over, shall be paid less than $301.10 per week as his 
ordinary rate of pay in respect of the ordinary hours of 
work prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay (includ
ing any part thereof payable in addition to the award rate) 
is not less than $301.10. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual leave, 
sick leave, long service leave and any other leave pre
scribed by this award. 
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Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classitication in which the employee is employed. 

BHP IRON ORE (GOLDSWORTHY) PTY LTD 
ENTERPRISE BARGAINING AGREEMENT 

No. C228 of 1994. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

BHP Iron Ore (Goldswortby) Pty Ltd 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Metals and Engineering 

Workers' Union-Western Australian Branch; 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia; Australian Electrical, 
Electronics, Foundry and Engineering Union (Western 

Australian Branch); Transport Workers' Union of Australia, 
Industrial Union of Workers, W.A. Branch; 

No. 340 of 1995. 

COMMISSIONER A.R. BEECH. 
22 May 1995. 

Order. 
HAVING heard Mr P Grogan on behalf of the Applicant and 
Mr D. BartIem, Mr A. Clarke, Mr D McIntyre, Mr G. 
McCulIoch and Ms V. Pannuthurai on behalf of the Respond
ents, and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders-

THAT the BHP Iron Ore (Goldswortby) Pty Ltd Enter
prise Bargaining Agreement be varied in accordance with 
the following Schedule and that such variation shall have 
effect on and from the 27th day of May 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
1. Clause 5.-Term, Scope & Operation of this Agreement: 

Delete subclauses 1. and 2. of this clause and insert in lieu the 
following: 

1. This Agreement shall operate from 22 June 1994 for 
a period of 1 year and applies to employees of BHP 
Iron Ore (Goldswortby) Pty Ltd who are covered by 
the Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) No. A29 of 1984 employed 
at Finucane Island and Rail Operations. 

2. Where the terms of this Agreement are inconsistent 
with the Iron Ore Production and Processing (Mt 
Newman Mining Co Pty Limited) Award A29 of 
1984, the terms of this Agreement will prevail. 

2. Appendix 1-12 Hour Shift Conditions: Delete the fol
lowing section in this appendix: 

Sick Leave: The maximum entitlement is 57 ordi
nary hours in each year of service, which 
equates to 4.75 shifts as 12 hours per 
day.: 

and insert in lieu the following: 
Sick Leave: The maximum entitlement is 76 ordi

nary hours in each year of service, which 
equates to 6.3 shifts as 12 hours per day. 

MEMORANDUM OF AGREEMENT 
Between: 

List PARTIES TO THIS AGREEMENT 
The parties hereby agree that the BHP Iron Ore 

(Goldswortby) Pty Ltd Enterprise Bargaining Agreement be 
varied in the following manner: 

Schedule. 
1. Clause 5.-Term, Scope & Operation of This Agreement: 

Delete subc\auses 1. and 2. of this clause and insert in lieu the 
following: 

1. This Agreement shall operate from 22 June 1994 for 
a period of 1 year and applies to employees of BHP 
Iron Ore (Goldswortby) Pty Ltd who are covered by 
the Iron Ore Production and Processing (Mt Newman 
Mining Co Pty Limited) No. A29 of 1984 employed 
at Finucane Island and Rail Operations. 

(2) Where the terms of this Agreement are inconsistent 
with the Iron Ore Production and Processing (Mt 
Newman Mining Co Pty Limited) Award A29 of 
1984, the terms of this Agreement will prevail. 

2. Appendix 1-12 Hour Shift Conditions: Delete the fol
lowing section in this appendix: 

Sick Leave: The maximum entitlement is 57 ordi
nary hours in each year of service, which 
equates to 4.75 shifts as 12 hours per 
day. 

and insert in lieu the following: 
Sick Leave: The maximum entitlement is 76 ordi

nary hours in each year of service, which 
equates to 6.3 shifts as 12 hours per day. 

DATED this 19th day of May, 1995. 
SIGNED (and sealed where appropriate) 

CLERKS (GRAIN HANDLING) AWARD, 1977. 
No. R34 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Co-operative Bulk Handling Ltd. 

and 

Australian Municipal, Administrative, Clerical and 
Services Union of Employees, WA Clerical and 

Administrative Branch. 

No. 165 of 1995. 

Clerks (Grain Handling) Award, 1977. 

No. R 34 of 1977. 

COMMISSIONER P.E. SCOTT. 

24 May 1995. 

Order. 
HAVING heard Mr M Sandy on behalf of the Applicant and 
Mr R Dhue on behalf of the Respondent, now therefore, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, and by consent, hereby 
orders-

THAT the Clerks (Grain Handling) Award, 1977 as 
amended be further varied in the terms of the following 
Schedule with effect from the tirst pay period on or after 
the 5th day of May 1995. 

[L.S.] 
(Sgd.) P. E. SCOTT, 

Commissioner. 
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Schedule. 
1. Clause 2.-Arrangement: Delete this clause and insert in 

lieu the following: 
1. Title 

lA. Statement of Principles December 1994 
2. Arrangement 

2A. State Wage Principles-June 1991 
2B. Award Modernisation 

3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Contract of Service 
8. Wages 
9. Payment of Wages 

10. Hours 
11. Overtime 
12. Meal Allowance 
13. Higher Duties 
14. Travelling Time 
15. Travelling Allowance 
16. Transfer Allowance 
17. Disability Allowance 
18. Holidays 
19. Annual Leave 
20. Long Service Leave 
21. Sick Leave 
22. Protective Clothing 
23. Appointments and Promotions 
24. Union Notices 
25. Interviewing Staff 
26. Records 
27. No Reduction 
28. First Aid Equipment 
29. Equipment 
30. Certificate of Service 
31. Casual Employees 
32. After Hours Transport 
33. Liberty 
34. Maternity Leave 
35. Shift Work 
36. Part-time Employees 
37. BereavementLeave 
38. Location Allowance 

Appendix -Classification Structure 
Schedule of Respondents 
Schedule-Named Union Party 

2. Clause 37.-Bereavement Leave: Immediately follow
i ng this clause, insert a new clause, Clause 38.-Location 
, ~llowance: 

38.-LOCATION ALLOWANCE 
(1) In addition to the wages prescribed in Clause 8.

Wages of this Award, the following location allow
ances shall apply to employees who are based at any 
of the following receival points for a week (7 days): 

Beaumont 
Bonnie Rock 
Bullfinch 
Cascades 
Dulyalbin 
DunnRock 
Esperance 
Gairdner River 
Goodlands 
Grass Patch 
Holland Rocks 
Holleton 
HoltRock 
Hyden 
HydenEast 
Hyden South East 
Jacup 
Jerdacuttup 
Kojaneerup 
Lake King 
Lake Varley 
Lake Cairlocup 

$ 
4.90 
7.10 
6.80 
4.90 
6.80 
7.60 
4.40 
7.10 
7.10 
4.90 
7.10 
6.80 
7.60 
7.60 
7.60 
7.60 
7.60 
7.60 
7.10 
7.60 
7.60 
7.10 

$ 
Lort River 4.90 
Marvel Loch 6.80 
Mindarabin 7.10 
Mt Madden 7.60 
Mt Sheridan 7.60 
Mt Walker 7.60 
Munglinup 4.90 
Mukinbudin 7.10 
Pingrup 7.10 
Ongerup 7.10 
Ravensthorpe 7.60 
Salmon Gums 4.90 
Southern Cross 6.80 
South Yilgarn 6.80 
Tarnpu 7.10 
Warralakin 6.80 
Wellstead 7.10 
West River 7.60 
Wialki 7.10 
Wilgoyne 7.10 
Woolocutty 7.60 

(2) Except as provided in subclause (3) hereof, an employee 
who has: 

(a) A dependant shall be paid double the allowance pre
scribed in subclause (1) hereof. 

(b) A partial dependant shall be paid the allowance pre
scribed in subclause (1) hereof plus the difference 
between that rate and the amount such partial de
pendant is receiving by way of a district or location 
allowance. 

(3) Where an employee is provided with board and lodging 
by hislher employer, free of charge, such employee shall be 
paid 66-2/3 per cent of the allowance prescribed in subclause 
(1) hereof. 

(4) Subject to subclause (2) hereof, casual employees, em
ployed for less than a full week shall receive that proportion 
of the location allowance as equates with the proportion that 
their wage for ordinary hours that week is to the rate for the 
work performed. 

(5) Where an employee is on annual leave or receives 
payment in lieu of annual leave he/she shall be paid for the 
period of such leave the location allowance to which he/she 
would ordinarily be entitled. 

(6) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave ) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(7) For the purposes of this clause: 
(a) "Dependant" shall mean: 

(i) a spouse or de facto spouse; or 
(ii) a child where there is no spouse or de facto 

spouse; 
who does not receive a district or location allow
ance. 

(b) "Partial Dependant" shall mean a "Dependant" as 
prescribed in paragraph (a) hereof who receives a 
district or location allowance which is less than the 
location allowance prescribed in subclause (1) 
hereof. 

(8) Subject to the making of a General Order pursuant to 
Section 50 of the Western Australian Industrial Relations Act, 
that part of each location allowance representing prices shall 
be varied by application to the Western Australian Industrial 
RelationsCornrnission and applicable from the beginning of 
the first pay period commencing on or after the 1 st day in July 
of each year in accordance with the annual percentage change 
in the Consumer Price Index (excluding housing) for Perth 
measured to the end of the immediately preceding March 
quarter, the calculation to be taken to the nearest 10 cents. 
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CONTRACTCLEANERSAWARDI9~ 
No. A 6 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

Airlite Cleaning Pty Ltd and Others 
No. 1126 of 1994. 

Contract Cleaners Award, 1986 
No. A 6 of 1985. 

COMMISSIONER A.R. BEECH. 
22 May 1995. 

Order. 
HAVING heard Ms J. Freeman on behalf of the Applicant and 
Ms S. Laferla on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Contract Cleaners Award, 1986, be varied in 
accordance with the following Schedule and that such 
variation shall have effect from the beginning of the first 
pay period commencing on or after the 20th day of April 
1995. 

[L.Sl 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 
1. Clause 20.-Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) The minimum total rates of wages payable to em

ployees covered by this award shall be-

(a) Adult Employees: 
Cleaner 
Window Cleaner 

(b) Casual Employees: 

Cleaner 
Window Cleaner 

Rate Per Week 
Award 
Wage 

$ 

380.60 
387.30 

Rate Per Hour 
$ 

12.02 
12.23 

(c) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(d) The rates of pay in this award include the sec
ond $8.00 per week arbitrated safety net ad
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay
able since 1 November, 1991, pursuant to en
terprise agreements, enterprise flexibility 
agreements or consent awards or award varia
tions to give effect to enterprise agreements, 
insofar as that wage increase has not previ
ously been used to offset an arbitrated safety 
net adjustment. Increases made under previ-

ous State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

CONTRACT CLEANERS' (MINISTRY OF 
EDUCATION) AWARD 1990 

No. A 5 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Miscellaneous . 
Workers Division, Western Australian Branch 

and 

Berkeley Challenge and Others 

No. 1127 of 1994. 

Contract Cleaners' (Ministry of Education) Award, 1990 
No. A 5 of 1981. 

COMMISSIONER A.R. BEECH. 

22 May 1995. 
Order. 

HAVING heard Ms J. Freeman on behalf of the Applicant and 
Ms S. Laferla on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Contract Cleaners' (Ministry of Education) 
Award, 1990, be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on or 
after the 20th day of April 1995. 

(Sgd.) A. R. BEECH, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 20.-Wages: Delete subclause (1) of this clause 

and insert in lieu the following: 
(1) (a) The minimum weekly rate of wage payable to clean

ers covered by this award shall be: 

Base Rate 
$ 

$377.40 

1st and 2nd 
$8.00 per Week 

Arbitrated 
Safety Net 
Adjustment 

$ 
16.00 

Wages 
Per Week 

$ 
393.40 

(b) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

(c) The rates of pay in this award include the second $8.00 
per week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase payable since 1 November, 1991, 
pursuant to enterprise agreements, enterprise flexibility 
agreements or consent awards or award variations to give effect 
to enterprise agreements, insofar as that wage increase has 
not previously been used to offset an arbitrated safety net 
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adjustment. Increases made under previous State Wage Case 
Principles or under the current Statement of Principles. 
excepting those resulting from enterprise agreements. are not 
to be used to offset arbitrated safety net adjustments. 

DRUM RECLAIMING AWARD. 
No. 21 of 1%1. 

WESTERN AUSTRALIAN 
INDUS'rRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor. Hospitality and Miscellaneous 
Workers Union. Miscellaneous Workers Division. Western 

Australian Branch. 

and 

Imerito Drum Company and Others. 

No. 1132 of 1994. 

Drum Reclaiming Award. 

No. 21 of 1961. 

COMMISSIONER R.H. GIFFORD. 

24}.1ay 1995. 
Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant and 
there being no appearance on behalf of the Respondents. the 
Commission. pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

THAT the Drum Reclaiming Award be varied in ac
cordance with the following Schedule and that such vari
ation shall have effect from the beginning of the fIrst pay 
period commencing on or after the 24th day of April 1995. 

(Sgd.) R. H. GIFFORD, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 25.-Rates of Pay. Delete this clause and insert 

in lieu thereof the following: 

25.-RATES OF PAY 
(1) The minimum weekly rate of wage payable to employees 

covered by this award shall be as follows: 
Base Arbitrated Minimum 
Rate Safety Weeldy 

Net Rate 
Adjustment 

$ $ $ 
Painting and incidental duties 
Chiming, shaping, internal lacquering, 

rumbling, cleaning, classifying and 
drum inspecting. stenciling with a 
spray gun, spray painting 

348.30 16.00 364.30 

Yard Hands 

341.70 
331.50 

16.00 
16.00 

357.70 
347.50 

(2) Junior Employees: Junior employees shall be paid the 
prescribed percentage of the adult rate for the class of work 
on which they are engaged. 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
20 years of age and over Adult Rate 

(3) (a) The rates of pay in this award include the fIrst $8.00 
per week arbitrated safety net adjustment payable under the 
December. 1994 State Wage Decision. This fIrst $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November 1991. Increases made under 
the previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

(b) The rates of pay in this award include the second $8.00 
per week arbitrated safety net adjustment payable under the 
December. 1994 State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be offset to the 
extent of any wage increase payable since 1 November 1991. 
pursuant to enterprise agreements. consent awards or award 
variations to give effect to enterprise agreements, insofar as 
that wage increase has not previously been used to offset an 
arbitrated safety net adjustment. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles. excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(GOVERNMENT) AWARD 

No. R7 of 1978. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

Mount Hospital 
and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division. Western 

Australian Branch 
No. 99 of 1995. 

COMMISSIONER C.B. PARKS. 
10 May 1995. 

Order. 
HAVING heard Mr P. Robertson on behalf of the Applicant 
and Mr D. Kelly on behalf of the Respondent and Ms T. Tansley 
on behalf of the Health Department of Western Australia. and 
by consent, the Commission. pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders-

THAT the Enrolled Nurses and Nursing Assistants 
(Government) Award, as amended be further varied by 
deleting from Schedule B-Respondents thereof, the 
name. 'The Mount Hospital'. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1%2. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division. 

Western Australian Branch 

and 

Bowra & O'Dea Pty Ltd and Others 

No. 1117 of 1994. 

Funeral Directors' Assistants' Award 
No. 18 of 1962. 

COMMISSIONER A.R. BEECH. 

18 May 1995. 
Order. 

HAVING heard Ms S. Jackson on behalf of the Applicant and 
Mr A. Tomlinson on behalf of the Respondents, the Commis-



1916 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75 W.A.I.G. 

sion, pursuant to the powers conferred on it under' the Indus
trial Relations Act, 1979 hereby orders-

THAT the Funeral Directors' Assistants' Award No. 
18 of 1962 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the first pay period commencing on or 
after the 24th day of April 1995. 

(Sgd.) A.R. BEECH, 
[L.S.1 . Commissioner. 

Schedule. 
1. Clause to.-Wages: Delete this clause and insert in lieu 

the following: 
lO.-WAGES 

(1) The minimum weekly rate of wage payable to employees 
covered by this award shall be: 

1st & 2nd 
Arbitrated Minimum 

.Base Safety Net Weekly 
Rate Adjustment Rate 

$ $ $ 
Branch Officer: 
First 3 months of employment 
After 3 months of employment 
After 12 months of employment 
After 24 months of employment 

Embalmer: 
First 3 months of employment 
After 3 months of employment 
After 12 months of employment 
After 24 months of employment 

'\ 

379.40 
424.90 
428.40 
432.00 

372.10 
417.60 
421.20 
424.80 

Coffin Maker and/or Coffin Polisher: 
First 3 months of employment 368.10 
After 3 months of employment 413.50 
After 12 months of employment 417.10 
After 24 months of employment 420.70 

General Assistants 
After Hours Attendants: 

16.00 
16.00 
16.00 
16.00 

16.00 
16.00 
16.00 
16.00 

16.00 
16.00 
16.00 
16.00 

395.40 
440.90 
444.40 
448.00 

388.10 
433.60 
437.20 
440.80 

384.10 
429.50 
433.10 
436.70 

First 3 months of employment 349.10 16.00 365.10 
After 3 months of employment 394.50 16.00 410.50 
After 12 months of employment 398.10 16.00. 414.10 
After 24 months of employment 401.70 16.00 417.70 

(2) Any employee in the Head Office who arranges and 
attends to funeral business shall be paid the rate prescribed 
for a Branch Officer while employed on such work. 

(3) Leading Hands: Any employee placed by the employer 
in charge of three or more other employees shall be paid $16.90 
per week in addition to the amounts prescribed in this clause. 

(4) (a) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

(b) The rates of pay in this award include the second $8.00 
per week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase payable since November 1, 1991, 
pursuant to enterprise agreements, consent awards or award 
variations to give effect to enterprise agreements, insofar as 
that wage increase has not previously been used to offset an 
arbitrated safety net adjustment. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

HEALTH WORKERS-COMMUNITY AND CmLD 
HEALTH SERVICES AWARD 1980 

No. R,21 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Hon. Minister for Health 

and 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, 

Western Australian Branch 

No. 364 of 1994. 

COMMiSSIONER C.B. PARKS. 

11 May 1995. 
Order. 

HAVING heard Mr P. Northway on behalf of the Applicant 
and Ms S. Ellery on behalf of the Respondent, the Commis
sion, pursuant to the powers conferred on it under the Indus
trial Relations Act, 1979 hereby orders-

THAT the Health Workers-Community and Child 
Health Services Award, 1980 be varied in accordance with 
the following Schedule and that such variation shall have 
effect from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.-Public Holidays: Add after paragraph (b), of 

subclause (1), of this clause, the following paragraph (c)-
(c) Notwithstanding paragraph (a) hereof, the employer 

is not required to allow Easter Tuesday as a holiday 
with pay in the year 1996 and subsequent thereto, 
provided that, in each year the employer does not 
allow an employee Easter Tuesday as a holiday with 
pay the employer shall allow such employee an al
ternative, but mutually convenient, day upon which 
such employee shall be entitled to be absent from 
duty without loss of pay. 

HEAT CONTAINMENT INDUSTRIES 
(REFRACTORY SPECIALITIES) AWARD. 

No. 3 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Brick, Tile and Pottery 
Industrial Union of Australia (Union of 
Workers) Western Australian Branch. 

and 

Heat Containment Industries & Os. 

No. 28 of 1995. 

Heat Containment Industries (Refractory Specialties) 
Award. 

No. 3 of 1981. 

COMMISSIONER P.E. SCOlI. 

to May 1995. 
Order. 

HAVING heard Mr J Bainbridge on behalf of the Applicant 
and Mr P Brunner on behalf of the Respondent. now therefore 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979. hereby orders-

That the Heat Containment Industries (Refractory 
Specialties) Award No. 3 of 1981. as amended be further 
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varied in the tenns of the following Schedule with effect 
from the first pay period on or after the 12th April 1995. 

(Sgd.) P. E. SCOTI'. 
[L.S.] Commissioner. 

Schedule. 
Clause 12.-Wages: 
Delete Subclause 1 (a) of this clause and insert in lieu thereof: 

12.-WAGES 
(1) (a) The following shall be the minimum rates of wages 

payable to employees covered by this Award: 

Classification Rate per Supplementary ASNA Award 
Week Payment Rate 

S S S S 
Plant Attendant 344.90 39.57 16.00 400.47 
Casual Plant 
Attendant 332.80 9.02 16.00 357.82 

The rates of pay in this award include the second $8.00 per 
week arbitrated safety net adjustment payable under the 
December 1994 State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be offset to the 
extent of any wage increase payable since 1 November 1991. 
pursuant to enterprise agreements. enterprise flexibility 
agreements or consent awards or award variations to give effect 
to enterprise agreements. insofar as that wage increase has 
not previously been used to offset an arbitrated safety net 
adjustment. Increases made under previous State Wage Case 
Principles or under current Statement of Principles. excepting 
those resulting from enterprise agreements. are not to be used 
to offset arbitrated safety net adjustments. 

IRON ORE PRODUCTION AND PROCESSING 
(MT NEWMAN MINING COMPANY PIT LIMITED) 

AWARD No. A 29 of 1984. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore Ply Ltd 

and 

The Australian Workers' Union. West Australian Branch. 
Industrial Union of Workers; Metals and Engineering 

Workers' Union-Western Australian Branch; Construction. 
Mining. Energy. Timberyards. Sawmills and Woodworkers 
Union of Australia-Western Australian Branch; Australian 

Electrical. Electronics, Foundry and Engineering Union 
(Western Australian Branch); Transport Workers' Union of 
Australia, Industrial Union of Workers, W.A. Branch; The 
Plumbers and Gasfitters Employees' Union of Australia, 
West Australian Branch, Industrial Uniion of Workers; 

The Western Australian Builders' Labourers. Painters and 
Plasterers Union of Workers 

Nos. 336, 338 and 339 of 1995. 

Iron Ore Production and Processing (Mt. Newman Mining 
Company Pty Limited) Award No. A 29 of 1984. 

COMMISSIONER A.R. BEECH. 

22 May 1995. 
Order. 

HAVING heard Mr P. Grogan, Mr A. Carey and with him Mr 
Bowra on behalf of the Applicant and Mr D. Bartlem, Mr A. 
Clarke, Mr D. McIntyre, Mr G. McCulloch and Ms V. 
Pannuthurai on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Iron Ore Production and Processing (Mt. 
Newman Mining Company Pty Limited) Award No. A 

29 of 1984 be varied in accordance with the following 
Schedule and that such variation shall have effect on and 
from the 27th day of May 1995. 

(Sgd.) A.R. BEECH, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 3.-Area and Scope: Delete paragraph (l)(b) of 

this clause and insert in lieu the following: 
(b) applies to all employees employed by the applicant 

and BHP Iron Ore (Goldsworthy) Pty Ltd (in rela
tion to BHP Iron Ore (Goldsorthy) Pty Ltd employ
ees this award will take effect on and from the 27th 
day of May 1995) in any calling mentioned herein. 

2. Clause 17.-Special Rates and Provisions: Delete para
graph (l)( d) of this clause and insert in lieu the following: 

(d) The allocation of employees to group level of enti
tlement is as specified in the Second Schedule-Dis
ability Group Allocations to this award. Finucane 
Island employees will be allocated to group level of 
entitlement as per point 2. Port in the Second Sched
ule-Disability Group Allocations to this award. 

3. Clause 17.-Special Rates and Provisions: Immediately 
following subclause (20) of this clause insert the following: 

(21) An employee required to: 
(a) use ajack hammer-

(i) inside the crusher at Finucane Island; 
(ii) unloading ore cars at the train unloader; 

(iii) in the apron feeder and centre chute; 
(b) or the ground operator using the vacuum hose 

of the ultra vac machine; 
shall be paid a special allowance in addition to any 
other entitlement, of 30 cents per hour for all time 
spent on such work. 

(22) Ore handlers at Finucane Island working in screens, 
apron feeders, enclosed chutes and centre chutes of 
ore handling machines will be paid an additional 30 
cents per hour for each hour actually worked in those 
areas. 

4. Part II: Immediately following 23.-Definitions of this 
Part insert the following Appendix: 

APPENDIX-BOODARIE DEPOT OPERATIONS 
(1) Scope 

This Appendix applies to all BHP Iron Ore locomo
tive crew who operate on the Finucane IslandIYarrie rail
road from the Boodarie depot. 

The provisions of Part n. unless otherwise specified 
herein, shall be applied accordingly. 
(2) Application of Part 11 Provisions 

(a) Unless otherwise excluded by this Appendix 
the provision of Part n of this award shall ap
ply to employees employed as locomotive crew 
members. 

(b) Employees employed as locomotive crew 
members and who work to a roster which. ex
cept for breakdowns or other circumstances 
beyond the control of the employer, is worked 
without interruption seven days per week for 
the purpose of this award shall be deemed to 
be continuous shift employees. 

(c) The provision of Part n, unless otherwise 
specified herein, shall be applied accordingly. 

(3) Replacement of Conditions 
All fonner arrangements and awards which have oth

erwise existed and applied to employees covered by this 
Appendix are superseded and replaced by the provisions 
of Part II of this award unless otherwise specifically agreed 
in writing between the union and the company. 
(4) Shift Work and Shift Rosters 

(a) (i) For the purpose of drawing up a roster the 
company recognises a roster committee which 
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comprises two or more company representa
tives and two or more union representatives, 
elected by the members of the locomotive train 
crew section. 

(ii) The roster as agreed between the com
pany and the Roster Committee shall be posted 
on the notice-board and a copy of any such 
roster shall be supplied to the members of the 
Roster Committee, the Branch Secretary and 
the State Secretary of the union and all rail 
crew members. 

(iii) (aa) The trial roster will be reviewed 
after an agreed trial period and accepted as a 
permanent roster or altered. 

(bb) No crew member shall be paid less 
than 16 ordinary shifts in any 28 day cycle 
during the change-over to the next roster or 
during the first 28 days after the change-over 
providing they are ready, willing and avail
able to work in accordance with the roster. 

(iv) Should the parties fail to reach agree
ment on the detail of any shift roster the old 
roster shall continue to apply until agreement 
can be reached. 

(b) There shall not be more than one sign-on in 
anyone day, except where the agreed roster 
nominates otherwise, without overtime rates 
applying for the whole of the time worked on 
that second shift. This does not apply to 
brought-forwards where the shift worked is 
deemed to be worked the following day. 

(c) (i) The roster will stand, except in emergen
cies because of circumstances beyond the con
trol of the company, as agreed after 
consultation with the Roster Committee. 

(ii) Employees, by mutual consent and with 
company approval in writing, may exchange 
their rostered shifts on the roster without pen
alties. 

(iii) Where practical crews will rotate from 
the top to the bottom of the roster, and where 
practical the roster shall rotate day-night. 

(iv) Unless an employee who is absent on 
any day for which he/she was rostered to work, 
reports as soon as possible and in any event 
not later than four hours' prior to the com
mencement of hislher next rostered sign-on 
time, he/she will be deemed to have forfeited 
that shift unless the Railway Superintendent 
considers he/she can usefully be employed. 

(d) Where a shift commences at or after 2300 
hours on any day the whole of the shift shall, 
for the purposes of this award, be deemed to 
have been worked on the following day. 

(e) Resumption of Work-Industrial Disputation 
In a "return to work situation" after the end 

of a strike or stand down, the following pro
visions shall apply. 

Crews to return to work and work out their 
rostered shift for the balance of that day and 
will be paid as follows: 

(i) where the balance of that rostered shift 
is greater than one half of the rostered 
shift-no loss of earnings; 

(ii) where the balance of that rostered shift 
is less than one half of the rostered 
shift-one half of the amount payable 
for the day. 

(f) Working of Leave Relief 
(i) Due to days in lieu being able to be taken 
in periods of less than one week the require
ment to follow full relief line does not apply. 
The following conditions shall apply: 
(aa) Employees who wish to apply for peri

ods of less than 1 week's leave shall 

make application a maximum of 28 days 
before and a minimum of 2 working 
days prior to the required time off. 

(bb) The first application will be approved 
unless rostering requirements cannot be 
met. 

(ii) Relief Roster 
(aa) Crew members designated as holiday 

relief shall be given seven days' notice 
of the roster line on which they will be 
relieving. All relief roster lines shall 
consist of four shifts. 

(bb) The rostered days off will be shown on 
the line on which they are relieving. 

(cc) If the crew member is not required to 
relieve, he/she shall. be given seven 
days' notice of hislher sign-on times as 
holiday relief and the days off shall also 
be indicated. 

(dd) A holiday relief crew member may, as 
long as he/she is not required to follow 
a full line of relief, be utilised to cover 
any notified period of absence of any 
crew member but only upon being given 
24 hours' notice, and will be rostered 
for a total of four shifts for that week. 

(iii) Roster Change Penalty 
When employees are required to change 

their job on the roster they shall be entitled to 
a penalty payment as follows: 
(aa) a crew member who is rostered to re

lieve a full line, where less than seven 
days' notice is given. A roster line will 
not consist of more than four shifts. 

(bb) A crew member who is spare on the ros
ter, ie. not already rostered to relieve 
another shift, where less than 24 hours' 
notice is given. 

The penalty applicable will be: 
levelS driver $107.10 
Level 4 driver $86.70 
Level 3 trainee driver $70.70 
Level 2 trainee driver $55.70 
Level 1 trainee driver $37.50 

(g) Brought Forwards 
(i) Any crew member may be brought ahead 

no more than two hours from hislher rostered 
start time (provided there has been a 12 hour. 
break). 

Such time to be paid at an additional half 
overtime rate extra but shall be one and a quar
ter the overtime rate extra on Saturdays, Sun
days, Public Holidays and overtime shifts. 

(ii) One hour's notice, or such a period of 
time as agreed upon by the employee and em
ployer, shall be given in the event of being 
brought forward, except when an employee is 
brought forward for clearance of sections for 
trackwork. In this case employees shall be 
given 12 hours' notice. 

(iii) No crew member may be brought for
ward more than once on any shift. 

(iv) Any crew member who has been 
brought forward on two consecutive occasions 
may refuse subsequent brought forwards and 
shall suffer no penalties but report for work at 
hislher rostered starting time. 

(v) Brought-forwards shall not count for the 
purpose of computing time worked and the 
shift hours of work shall commence from the 
sign-on time. 

(vi) The normal work of a crew member will 
be expected to be carried out during a 
brought-forward. A brought-forward will not 
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(5) Hours 

be used for the purpose of brake testing or 
shunting. 

(a) .Employees are required to work 48 shifts per 
cycle of the main roster, except in cases of re
lief where the employee will be covering a full 
line of relief, and shall be worked in shifts of 
12 hours as designated by the roster. 

(b) Additional Hours 
(i) Due to exceptional circumstances (ie. be
yond the control of the company) an employee 
who is unable to return to hislher home depot 
and remains on duty in excess of 123/4 hours 
for the shift shall be paid at the applicable rate 
specified for the employee's classification, 
inclusive of an hourly rate calculated at the 
appropriate overtime rate, proportional meal 
break, shift penalty and disability allowance. 
The rates applicable are: 

Rates Per Hour Rates Per Hour 
NewmanlNelson Pt Goldsworthy 

Driver Driver 
Whilst Operating 
From Boodarie 

Level 5 $37.07 $34.85 
Level 4 $30.53 $28.70 
Level 3 $25.37 $23.85 
Level 2 $20.55 $19.32 
Level 1 $14.70 $13.82 

(ii) An employee who accepts to work a vol
untary overtime shift shall be paid at the ap
plicable rate for the employee's classification 
inclusive of all payments due to that employee 
under this award. The rates applicable are: 

Rates Per V 10 Shift 
NewmanINelson Pt 

Driver 
Whilst Operating 
From Boodarie 

Level 5 $444.95 
Level 4 $366.45 
Level 3 $304.48 
Level 2 $246.64 
Level I $176.40 

(c) Meal Breaks and Smoko 

Rates Per V 10 Shift 
Goldsworthy 

Driver 

$418.31 
$344.51 
$286.25 
$231.87 
$165.84 

The trip allowance included in the salary is in 
compensation for the continuous running of 
trains through meal breaks and smoko. 

(6) Remuneration 
The annual income involves calculating an employ
ee's earnings over a full 12 months' operational 
working of the roster. The rate covers all payments 
for the performance of all duties for the appropriate 
jobs on the roster and includes all disability payments, 
shift penalties, overtime, crib breaks and appropri
ate award payments including the clearance of all 
leave entitlements and then paying a proportionate 
fixed amount each fortnight. 
State Wage Case Decisions of the Western Austral
ian Industrial Relations Commission will be applied 
to the base salary (ie. excluding crib and transport 
allowances), but shall exclude the district allowance 
unless otherwise directly addressed in General Or
ders. 

(7) Allowances 
Additional Payments 
Training Allowance 
A training allowance of $4.50 per shift will be paid 
whilst an employee is training another employee. 
This applies when a third person is rostered for in
structional purposes. 

(8) Definitions 
"Crew"-a crew shall be two employees rostered 

together for the purpose of performing rail
road operations duties. 

"Home Depot"-rail crews shall have a sign on 
point, such sign on point to be known as their 
Home Depot. 

"Fortnight"-means the two weekly pay periods. 
"One rostered day off'-means 24 hours from the 

completion of the previous shift as per the 
roster. 

"Two rostered days off" -means 48 hours from the 
completion of the previous shift as per the 
roster. 

''Three or more rostered days off'-means a mini
mum of 72 hours as per the roster. 

"Locomotive Driver Level 5"-a person at this 
level is fully competent to perform all duties 
as a driver. 

"Locomotive Driver Level 4"-a person at this 
level shall be qualified to perform all duties 
ofa driver. 

"Trainee Driver Level 3"-a person at this level 
shall perform all duties of level 2, whilst un
dertaking driver tuition. 

''Trainee Driver Level 2" -a person at this level 
shall be qualified to work as the second per
son on mainline and perform all other relevant 
duties as listed in the job description. 

"Roster Relief' -a full line of relief shall consist 
of no more than four days. 

"Trainee Driver Level 1"-a person at this level 
will work as the third person, undertaking 
basic training in railroad operations, functions, 
safeworking and procedures. 

''The Roster" -means the main roster for those pe
riods showing a daily "time on" and which 
indicates days off in a permanent situation but 
does not include the relief roster. 

"Relief Roster"-means a roster to provide relief 
for annual leave, sickness and other absences 
for those on the roster. Crews on relief roster 
when not engaged on relief duties will be uti
lised as required and will share the available 
work with crew on the roster. 

"NewmanlNelson Point Driver"-a person desig
nated as such is a driver who, at 1 March 1995, 
is employed by the entity BHP Iron Ore Pty 
Ltd. 

"Goldsworthy Driver"-a person designated as 
such is a driver who, at 1 March 1995, is em
ployed by the entity BHP Iron Ore 
(Goldsworthy) Pty Ltd. 

(9) General Condtiions 
(a) There will be no time worked past 12 hours in 

any shift except railing from Nimingarra 
whereby locomotive crews will be required to 
work 12.5 hours only if that train can reach 
Boodarie within that 12.5 hour period and in 
exceptional circumstances (ie. beyond the con
trol of the company). Locomotive crews must 
be returned to the Boodarie depot by the end 
of each shift. 

(b) An employee not attending for work shall, 
except as otherwise provided, lose payment 
for the actual time of such non-attendance. 

(10) Overtime 
(a) (i) Subject to the provisions of subparagraph (a)(ii) 

of this subclause, all time worked in excess of 12? 
hours (ie. circumstances beyond the control of the 
company), or on a shift other than a rostered shift, 
shall be paid for at the overtime hourly rate or. in the 
case of an additional shift, at the voluntary overtime 
shift rate. 
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(ii) Time worked in excess of the ordinary hours 
of work shall be paid for at ordinary hours if it is due 
to private arrangements between the employees them
selves. 

(b) (i) Where a crew member is offered and undertakes 
to work overtime for a specified shift, he/she shall 
work in accordance with hislher undertaking unless 
prevented from doing so by illness, accident or in
jury. 

. (ii) Where an employee agreed to work a volun
tary overtime shift and defaults, normal penalties 
shall apply. 

(iii) When an employee falls sick after agreeing 
to work a voluntary overtime day each case will be 
treated on its merits. However, the company reserves 
the right to review this clause if the incidence of ill
ness or injury on overtime shifts increases notice
ably. 

(c) The following conditions apply with respect to the 
working of voluntary overtime shifts: 

(i) Voluntary overtime shifts will only be offered 
to a locomotive crew member who is on a 
rostered block of more than two days off (as 
defined), and then the locomotive crew mem
ber can only be offered one voluntary over
time shift in that block provided the roster 
shows a block of three days or more. 

If there are to be any exceptions to the ar
rangement contained above it will only be af
ter reaching agreement with the local 
Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Aus
tralia, Western Australian Branch, Commit
tee. This will be done as promptly as possible 
according to the circumstances prevailing at 
the time. 

(ii) The onus to notify of availability to work an 
overtime shift is on the employee, and he/she 
must give 48 hours' prior notice of such avail
ability. 

(Hi) (aa) Employees who elect to work an over
time shift must do so on a crew basis. 

(bb) Where a member of a crew which has 
signified hislher availability to work an over
time shift is unable to work because of a bona 
fide sickness or other good and sufficient rea
son, the company may, if time permits, cancel 
the offer of overtime by giving 24 hours' no
tice to the remaining crew member. Where 
the overtime is not so cancelled and the com
pany is unable to obtain a replacement for the 
absent crew member the remaining crew mem
ber shall be paid for four hours at the over
time rate. 

(cc) Liberty is reserved to apply to amend 
this provision in the event of the provision not 
working to the satisfaction of either party. 

(d) An employee who has not had at least 12 con
secutive hours off duty after the termination of 
work on any day, shall not commence his/her 
ordinary hours of work on the next day until 
he/she has had 12 consecutive hours off duty. 

(e) The annual salary applicable to each level is 
as follows: 
Goldsworthy Driver 

Locomotive Driver 

Annual 
Income 

$ 

Level 5 Base Salary 66,763.92 
Daily Base 320.98 
Crib 4,202.25 
Transport 2,241.20 
ANNUALlSEDTOTAL 73,207.37 
Fortnightly pay 2,815.67 
Rostered shift 351.96 

(11) 

Annual 
Income 

$ 
Locomotive Driver 

Level 4 Base Salary 54,078.78 
Daily Base 259.99 
Crib 4,202.25 
Transport 2,241.20 
ANNUALISED TOTAL 60,522.23 
Fortnightly pay 2,327.78 
Rostered shift 290.97 

Trainee Driver 

Level 3 Base Salary 44,064.19 
Daily Base 211.85 
Crib 4,202.25 
Transport 2.241.20 
ANNUALISEDTOTAL 50,507.64 
Fortnightly pay 1,942.60 
Rostered shift 242.83 

Trainee Driver 

Level 2 BaseSalary 34,717.24 
Daily Base 166.91 
Crib 4.202.25 
Transport 2,241.20 
ANNUALISEDTOTAL 41,160.69 
Fortnightly pay 1,583.10 
Rostered shift 197.89 

NewmanlNelson Point Driver (whilst operating from 
Boodarie) 

Locomotive Driver 
Level 5 Daily Rate 
Level4 Daily Rate 
Level 3 Daily Rate 
Level 2 Daily Rate 
Level 1 Daily Rate 

341.42 
275.49 
225.75 
176.60 
115.67 

(f) Where an employee is given 12 consecutive 
hours off duty, pursuant to subclause (4) any 
ordinary hours of work falling during that pe
riod shall be deemed to be time worked at or
dinary rates, except where this is brought about 
due to a quick turnaround on an agreed roster 
in which case the employee will report for duty' 
after having taken 12 consecutive hours off 
duty and payment for that day will commence 
at the sign on time. 

Distant Work 
(a) Where an employee is required to proceed to 

another place of employment from which he/ 
she cannot return to his/her home site each 
night he/she shall be provided with free board 
and lodging and shall be transported to his! 
her home site each week where possible. 

(b) All time spent in travelling by direction of the 
employer shall be paid for at the appropriate 
rate. 

(c) Wherever possible, and excluding emergency 
situations, 48 hours' notice shall be given to 
an employee before the commencement of the 
distant work. 

(d) An employee who is required to stay away 
from his/her home site for one night but not 
more than five consecutive nights shall be 
entitled to receive $6.90 for each night away 
from hislher home site, providing that this 
clause does not apply to employees who are 
required to remain away from home in accord
ance with their normal roster. 
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(12) Sick Leave 
Subject to the provisions of this clause an em

ployee is entitled to payment for non-attendance on 
the grounds of personal ill health for not more than 
7.125 rostered shifts in each year of service. 

The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner or an attendance certificate from 
the Port Hedland Regional Hospital with each claim 
for payment. 

Payment for all sick leave shall be an amount 
equivalent to the employee's daily base rate only for 
each rostered shift that the employee is absent and 
entitled to payment. 

(13) Annual Leave 
(a) Employees will be allocated an additional 

seven rostered shifts of leave per annum (or 
pro rata as applicable) in lieu of: 

(i) public holidays falling on a rostered day 
off; 

(ii) work in excess of five public holidays; 
(ill) public holidays that may fall during a 

period of annual leave; 
(iv) working on the 20th shift. 

(b) Leave allocated under subclause (1) of this 
Appendix may be taken in conjunction with 
annual leave or, where mutually agreed, as sin
gle days of leave. 

(c) When proceeding on annual leave an em
ployee entitled to payment in accordance with 
subclause (1) of this Appendix shall be paid 
an amount equal to the rostered shift amount 
payable had the employee been at work for 
each shift of leave taken. 

(14) Long Service Leave 
An employee who proceeds on long service leave 

shall be paid, for the period of leave, an amount 
equivalent to four rostered shifts as per the rail ros
ter at the appropriate classification rate for each week 
of leave taken. 

5. Third Schedule.-Special Maintenance Rates: 
Immediately following subclause 3. of this Schedule insert a 
new subclause 4. as follows: 

4. FINUCANE ISLAND 
(1) Screens 
(2) April 
(3) Enclosed shutes 
(4) Centre body area of ore handling machines 

and earth moving machines 
(5) Dust collectors 
(6) Number 32 tunnel 
(7) Number 24 tunnel 
(8) BTA-when working under houses and com

plexes 
(9) Number 30 tunnel 

(10) Cleaning outdoor resistor panels at substa-
tion 5 

(11) Cable trays where access is restricted 
(12) Conveyor skirt changes 
(13) Replacement of conveyor return rollers. 

MARINE STORES AWARD. 
No. 13 of 1958-

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch. 

and 

Excell A C and Others. 

No. 1085 of 1994. 

Marine Stores Award. 

No. 13 of 1958. 

COMMISSIONER R.H. GIFFORD. 

24 May 1995. 

Order. 
HAVING heard Ms S. Jackson on behalf of the Applicant and 
Mr A. TomIinson on behalf of the Respondents, and by consent, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Marine Stores Award be varied in accord
ance·with the following Schedule and that such variation 
shall have effect from the beginning of the first pay pe
riod commencing on or after the 24th day of April 1995. 

(Sgd.) R. H. GIFFORD, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.-Rates of Pay. Delete this clause and insert in 

lieu thereof the following: 

6.-RATES OF PAY 
(1) The minimum weekly rate of wage payable to em

ployees covered by this award shall be as follows: 
Base Arbitrated Minimwn 
Rate Safety Weeldy 

Net Rate 
Adjustment 

$ $ $ 
Classification 
General Hand 317.10 16.00 333.10 
Sorter 289.30 16.00 305.30 
Packer 289.30 16.00 305.30 
Washer of Bottles 289.30 16.00 305.30 
Cutter of Cloth 289.30 16.00 305.30 

(2) Junior employees shall be paid the following per
centage of the rate of pay for the class of work on 
which they are engaged: 

% 
Under 16 years of age 50 
16 to 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
19 to 20 years of age 90 
At 20 years of age Adult Rates 

(3) (a) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This first $8.00 per week ar
bitrated Safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November 1991. Increases made under the 
previous state Wage Case Principles or under 
the current Statement of Principles, exceptini 
those res.g from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 
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(b) The rates of pay in this award include the sec
ond $8.00 per week arbitrated safety net ad
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay
able since 1 November 1991, pursuant to en
terprise agreements, consent awards or award 
variations to give effect to enterprise agree
ments, insofar as that wage increase has not 
previously been used to offset an arbitrated 
safety net adjustment. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

2. Clause 6A.-Minimum Wage. Delete this clause and 
insert in lieu thereof the following: 

6A.-MINIMUM WAGE 
Notwithstanding the provisions of this award, no employee 

(including an apprentice), twenty-one years of age or over, 
shall be paid less than $301.10 per week as his ordinary rate 
of pay in respect of the ordinary hours of work prescribed by 
this award, but that minimum rate of pay does not apply where 
the ordinary rate of pay (including any part thereof payable in 
addition to the award rate) is not less than $301.10 

Where the said minimum rate of pay is applicable the same 
rate shall be payable on holidays, during annual leave, sick 
leave, long service leave and any other leave prescribed by 
this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a percentage, 
fraction or multiple of the ordinary rate of pay, it shall be 
calculated upon the rate prescribed in this award for the 
classification in which the employee is employed. 

METAL TRADES (GENERAL) AWARD 1966 
No. 13 of 1965. 

VEIDCLE BUILDERS' AWARD 1971 
No. 9 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union-West Australian 
Branch and Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
and 

Anodisers WA and Others 
No. 1210 of 1994. 

Metals and Engineering Workers' Union-West Australian 
Branch 

and 
Truline Smash Repairs and Others 

No. 1218 of 1994. 

COMMISSIONER C.B. PARKS. 

Reasons for Decision. 
3 May 1995. 

THE COMMISSIONER: The applications before the Com
mission seek to vary both the Metal Trades (General) Award 
and the Vehicle Builders' Award by deleting from them clauses 
36 and 38 respectively, titled, Traineeships, and to re-enact 
those clauses with new and common provisions. Both the 
applications were heard conjointly by consent of the parties. 
The arguments in support of their respective positions were 
common to each application. 

The parties are agreed that there is a need to replace the 
existing provisions of each Traineeship clause to accommo-

date and facilitate a new training related initiative together 
with those currently identified as the Australian Traineeship 
System (the ATS) and the Career Start Traineeship (the CST) 
within the existing Traineeship clauses. 

The common clause claimed by the applicant Unions is vir
tually a mirror image of what is contained in an award titled 
the National Training Wage Interim Award 1994 (hereinafter 
referred to as the NTWI Award), issued by the Australian In
dustrial Relation Commission (print L5189). The respondent 
employers do not object to the essence of the NTWI Award 
being introduced into the two state awards as the new 
Traineeship clause. However, objection is taken to the com
mon clause virtually mirroring the NTWI award because its 
form, and elements of its substance, are incompatible with the 
awards of this Commission, are misleading, or irrelevant to 
the purpose of an established award, or purport to regulate 
entities not governed by the awards and are therefore ineffec
tual, it is said. 

The applicants cavil at the respondents' proposed 
Traineeship clauses (exhibits B1 and B2). They argue that, 
save for some minor alterations, the form and substance of the 
NTWI Award should be imported into the awards of this Com
mission because such is justified by the national approach to 
training and the fact that the purpose of the NTWI Award is to 
give effect to that approach. Consistency of approach war
rants the two state awards reflecting the national provisions, 
the unions contend. 

An insight into the purpose and effect of the NTWI Award 
can be distilled from several extracts from the Decision of the 
Full Bench of the Australian Industrial Relations Commis
sion (Print L5188) relevant to the making of that award. The 
Full Bench records therein that the matters before it involved 
various unions and employer Associations and that the alleged 
disputes between them were in relation to-

" .... the proper application of a national training wage 
as contemplated by the Commonwealth Govern
ment's White Paper on Jobs Growth entitled "Work
ing Nation" which had been released on 4 May 
1994." 

and that-
" .... a large measure of consensus had been reached 

between the union movement, as represented by the 
Australian Council of Trade Unions (ACTU), vari
ous employer organisations and the Commonwealth, 
state and Territory Governments as to the making of 
an award and as to the form that an appropriate award 
should take." 

and finally, so far as is presently material-
" Some of the important initiatives contained in "Work

ing Nation" were the proposals for integrating the 
long term unemployed back into the labour market 
and for ensuring that skill blockages do not constrain 
economic growth. The new system of training wages 
to be prescribed by the award forms an integral part 
of the "Working Nation" strategy and is one that has 
broad tripartite support. 
The Commission is satisfied that the proposed award 
accords with its wage fixing principles and the ob
jects of the Act and accepts the agreed position of 
the parties that an award of this kind that facilitates 
the establishment of a system of traineeships is in 
the public interest. The system of training wages 
established by the award is intended to set a national 
standard to be applied under the terms of any of the 
awards of the Commission." 

The Commission is satisfied that the essence of the 
traineeship related provisions that the parties intend be in
serted into the two state awards accords with the State Wage 

. Case principles. Additionally, the insertion of appropriately 
worded provisions into these awards so as to provide terms of 
employment relevant to trainees engaged under the new na
tional training initiative, and the fact that national award cov
erage has been viewed as warranted, is good reason for such 
to occur in this jurisdiction. It is the view of this Commission 
that, because the training initiative is to operate nationally, 
the industrial community would best be served by a 
uninforrnity of award related prescription. However, no mat-
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ter how attractive the concept of uninfonnity may be, it should 
not be slavishly followed in this jurisdiction if to do so would 
in some way vitiate against the overall integrity of the state 
awards. 

A virtual mirroring of the NTWI Award provisions, as 
claimed by the applicants, would violate the integrity of these 
awards. Examples of this are; the statements in the claimed 
subclauses (1) Scope, that the Traineeship clauses will apply 
to persons "whose employment covered (sic) by the Vehicle 
Builders' Award No 9 of 1971, (or the Metal Trades (General) 
Award No 13 of 1965)" are totally superfluous statements 
because such Traineeship clauses will come into effect only 
by reason of them becoming integral parts of the named awards. 
During the course of proceedings the applicants, appropri
ately in my view, conceded that the offending statements should 
not be included in the ordered subclauses (1). However other 
examples remain, ie there are several claimed prescriptions 
which indicate that, where the subject matter referred to is 
covered by tenns of "the relevant award", such has effect. 
The tenn "Relevant Award" is defined in each of the respec
tive claims as either the "Vehicle Builders' Award No 9 of 
1971", or the "Metal Trades (General) Award No 13 of 1965", 
and thus the tenn in each case is an abstract reference to the 
very awards that will host the clauses. 

Additionally, the claimed subclause (2), declares the objec
tive of the clause to be "(T)o establish a system of traineeships" 
however, the true objective of the clause is not to establish 
such a system but to faciliate it by providing the related wage 
rates and other employment provisions. The original source 
of this quoted phrase is the NTWI Award, the tenns of which 
the parties thereto had essentially agreed, and which the Full 
Bench of the Australian Industrial Relations Commission ap
proved and viewed as being "of (the) kind that faciliates the 
establishment of a system of traineeships". Thus I believe 
that the claimed phrase misrepresents the purpose of the clause 
and therefore will not be included in the clause that issues. 

The Commission has reservations that there is a meaningful 
role for a statement of objectives within the clause however, 
the parties being agreed upon it as a concept, such will be 
retained, but as a hybrid of the competing proposals. 

There is a reference throughout the applicants' claimed 
clause to "NETI'FORCE". To this the respondents object on 
the basis that the repeated reference to this body will promote 
confusion when, in the future, such will cease the training 
related role it presently has. That change of role, the respond
ents' advocate asserts is imminent and tendered the draft of 
what purports to be a proposed agreement regarding that 
change of role. 

It is apparent from the tenns of NTWI Award that, in rela
tion to the states and territory covered by that award,.it- has 
been anticipated that the role of "NETI'FORCE" within each 
may change, and that the change would be recorded by means 
of an agreement between NETI'FORCE and the relevant state 
training authority. The role of "NETI'FORCE" in the state of 
Queensland is recognised by the NTWI Award as already be
ing different to the other states and territory. Absent an ex
ecuted agreement between the SUite Employment and Skills 
Development Authority and NETI'FORCE regarding West
ern Australia, this lastnamed body, it seems, does not relin
quish the right to grant interim approval to a training scheme. 
That being so the clause should accommodate that situation 
however, the body is too often mentioned in the unions' 
claimed clause, unnecessarily in my view. That I have rem
edied by redrafting several provisions. 

The Commission has made several other drafting changes 
to the provisions proposed by the parties. Essentially these 
have been made to retain the provisions appropriate to be in
corporated in an award of this Commission and make them 
more clear. However, the Commission harbours doubt as to 
the intention of the parties regarding the notice to be given to 
teiminate a Traineeship (Clauses 36(6)(b) and 38(6)(b), and 
for that reason, the agreed wording has been retained for the 
moment but I require to hear the parties regarding this matter. 
Additionally I also wish to hear from the parties in relation to 
that which the Commission suggests should constitute para-
graphs (d) and (e), of both clauses 36 and 38. . 

Appearances: Mr N. Hodgson appeared on behalf of the 
Metals and Engineering Workers' Union-West Australian 
Branch. 

Mr M.C. Borlase appeared on behalf of the respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union-West Australian 
Branch and Australian Electrical, Electronics, Foundry and 

Engineering Union (Western Australian Branch) 
and 

Anodisers WA and Others 
No. 1210 of 1994. 

COMMISSIONER CB. PARKS. 
11 May 1995. 

Order. 
HAVING heard Mr N. Hodgson, Ms M. Fitzpatrick and 
Mr J. Sharp-Collett on behalf of the Applicants and 
Mr M.C. Borlase on behalf of the Respondents, the Commis
sion, pursuant to the powers conferred on it under the Indus
trial Relations Act, 1979 hereby orders-

THAT the Metal Trades (General) Award 1966 be var
ied in accordance with the following Schedule and that 
such variation shall have effect on and from 11 May 1995. 

(Sgd.) CB. PARKS, 
[L.S) Commissioner. 

Schedule. 
Clause 38.-Traineeships: Delete this clause and insert in 

lieu thereof-
36.-TRAINEES HIPS 

(1) Scope: 
(a) This clause shall apply to persons: 

(i) who are undertaking a Traineeship (as 
defined); and 

(ii) who are employed by an employer 
bound by this Award. 

(b) This clause does not apply to the Apprentice
ship system .. 

(2) Objectives: 
(a) This clause fascilitates a system of traineeships 

which provides approved training in conjunc
tion with employment in order to enhance the 
skill levels and future employment prospects 
of Trainees, particularly young persons and 
long tenn unemployed persons, and 

(b) This clause provides conditions of employ
ment, including rates of pay, required to be 
observed regarding persons employed under 
the Traineeship Scheme, and 

(c) Existing full-time employees shall not be dis
plaCed from employment by a Trainee. 

(3) Limited Operation (ATS and CST): 
The wage rates prescribed herein and relative to 

the Australian Traineeship System (ATS) or the Ca~ 
reer Start Traineeships (CST) shall not apply to any 
employer bound by this award, except in relation to 
ATS and CST trainees who commenced a traineeship 
with the employer before 11 May 1995. 

(4) Definitions: 
"Appropriate State Legislation" means the State 

Employment and Skills Development Authority Act 
1990, or any successor legislation. 
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"Approved Training" means training undertaken 
both on and off the job, in a Traineeship and shall 
involve formal instruction both theoretical and prac
tical, and supervised practice in accordance with a 
Traineeship Scheme approved and accredited by the 
Training Authority. 

"Traineeship Agreement" means an agreement 
made subject to the terms of this Award between an 
employer and the Trainee for a 'fraineeship and which 
is registered with the Training Authority. A 
traineeship agreement shall only operate when made 
in accordance with the relevant approved 'fraineeship 
Scheme. 

"Traineeship Scheme" means the Metal and Engi
neering Industry Traineeship, Australian Traineeship 
System or Career Start Traineeship approved by the 
Training Authority, or any other Traineeship Scheme 
for employees covered by this Award and approved 
by the Training Authority after consultation and ne
gotiation with the relevant union. 

"Training Authority" means-
(a) the State Employment and Skills De

velopment Authority and any successor, 
or 

(b) the National Employment and Training 
Taskforce where such gives interim ap
proval to a Training Scheme and there
after until that scheme is finally 
approved by the body referred to in (a) 
hereof. 

(5) Training Conditions: 

(a) The Trainee shall attend an approved training 
course or training programme prescribed in 
the Traineeship Agreement, or as notified to 
the Trainee by the Training Authority in ac
credited and relevant Traineeship Schemes. 

(b) A Traineeship shall not commence until the 
Traineeship Agreement, made in accordance 
with the Traineeship Scheme, has been signed 
by the employer and the trainee and lodged 
for registration with the Training Authority, 
provided that if the Traineeship Agreement is 
not in a standard format, a Traineeship shall 
not commence until the Traineeship Agree
ment has been registered with the Training 
Authority. The employer shall permit the 
Trainee to attend the training course or pro
gramme provided for in the Traineeship Agree
ment and shall ensure the Trainee receives the 
appropriate on the job training. 

(c) The employer shall provide an appropriate 
level of supervision during the traineeship 
period. 

(d) The overall training programme will be moni
tored by officers of the Training Authority and 
training records or work books shall be pro
vided, if required to be utilised as part of this 
monitoring process. 

(6) Employment Conditions: 

(a) A 'frainee shall be engaged as a full-time em
ployee for a maximum of one year's duration 
provided that a Trainee shall be subject to a 
satisfactory probation period of one month 
which may be reduced at the discretion of the 
employer. By agreement in writing, and with 
the consent of the Training Authority. the rel
evant employer and the 'frainee may vary the 
duration of the 'fraineeship and the extent of 
approved training provided that any agreement 
to vary is in accordance with the relevant 
Traineeship Scheme. 

(b) (i) An employer shall not terminate the 
employment of a 'frainee without firstly 
having provided written notice of ter
mination to the Trainee concerned in ac-

cordance with the Traineeship Agree
ment and to the Training Authority. 

(ii) An employer who decides not to con
tinue the employment of a Trainee upon 
the completion of the traineeship shall 
notify, in writing. the Training Author
ity of that decision. 

(c) The Trainee is permitted to be absent from 
work without loss of continuity of employ
ment and/or wages to attend the training in 
accordance with the Traineeship Agreement 
and the Trainee will attend such training. 

(d) Where the employment of a Trainee by an 
employer is continued after the completion of 
the traineeship period. such traineeship period 
shall be counted as service for the purposes of 
this Award. 

(e) All other terms and conditions of this Award 
that are applicable to the 'frainee or would be 
applicable to the Trainee but for this clause shall 
apply unless specifically varied by this clause. 

(f) A Trainee who fails to either complete the 
Traineeship or who cannot for any reason be 
placed in full-time employment with the em
ployer on successful completion of the 
Traineeship. shall not be entitled to any sev
erance payment in accordance with Clauses 
6.-Contract of Service, and 32A.-Redun
dancy, of this Award. 

(g) (i) Overtime and shift work shall not be 

(7) Wages: 
(a) 

worked by a Trainee except in circum
stances where the section in which the 
trainee is receiving on the job training 
is required to work overtime, or the 
work of that section is normally carried 
out by shifts and there is satisfactory 
provision for approved training. 

(ii) A Trainee shall not work overtllne 
alone. 

(Hi) The Trainee wage shall be the basis for 
the calculation of overtime and/or shift 
penalty rates prescribed by this Award. 

(i) The minimum rates of wages payable 
weekly to Trainees are as provided in 
paragraph (b), or paragraph (d), of this 
subclause. 

(ii) These wage rates will only apply to 
Trainees while that are undertaking an 
approved traineeship which includes ap
proved training as defined in this clause. 

(Hi) The wages prescribed by this clause do 
not apply to complete trade level train
ing which is covered by the apprentice
ship system. 

(b) Traineeships (excluding ATS and CST). 
(i) Industry/Skill Level A: 

Where the accredited training course and 
work performed are for the purpose of 
generating skills which have been defined 
for work at industry/skill level A. 

School Leaver Year 10 Year 11 Year 12 

Plus 1 year out 
ofscbool 

Plus 2 years 
Plus 3 years 

Plus 4 years 
Plus 5 years 
or more 

$ $ $ 
125'()0(5O%)* 155.00(33%) 215.00 
146.00(33%) 175.00(25%) 

175.00 

215.00 

250.00 
290.00 

333.00 

215.00 

250.00 
290.00 

333.00 

250.00 

290.00 
333.00 

• Figures in bmckets indicate the average proportion of 
time spent on approved ttaining to which the associ
ated wage rate is applicable. Where not speeifically 
indicated. the average proportion of time spent in struc
tured ttaining which has "been taken into account in 
setting the rate is 20%. 
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(ii) Industry/Skill Level B: 
Where the accredited training course 
and work performed are for the purpose 
of generating skills which have been 
defined for work at industry/skill Level 
B. 

Highest Year of Schooling Completed 

School Leaver Year 10 Year 11 Year 12 
.$ $ S 

125.00(50%)* 155.00(33%) 205.00 
146.00(33%) 175.00(25%) 

Plus I year out 
of school 175.00 205,00 235.00 
Plus 2 years 205.00 235.00 275.00 
Plus 3 years 235.00 275.00 315.00 
Plus 4 years 275.00 315.00 
Plus 5 years 
or more 315.00 

• Figures in brackets indicate the average proportion of 
time spent on approved training to which the assoei
ated wage rate is applicable. Where not specifically 
indicated, the average proportion of time spent in struc
tured training which has been taken into account in 
setting the rate is 20%. 

(iii) Industry/Skill Level C: 
Where the accredited training course 
and work performed are for the purpose 
of generating skills which have been 
defined for work at industry/skill Level 
C. 

Highest Year of Schooling Completed 

School Leaver 'Year 10 Year 11 Year 12 
$ $ S 

125.00(50%)* 155.00(33%) 190.00 
146.00(33%) 175.00(25%) 

Plus I year out 
175.00 190.00 215.00 of school 

Plus 2 years 190.00 215.00 240.00 

Plus 3 years 215.00 240.00 270.00 
Plus 4 years 240.00 270.00 

Plus 5 years 
or more 270.00 

• Figures in brackets indicate the average proportion of 
time spent on approved training to which the assoei
ated wage rate is applicable. Where not specifically 
indicated, the average proportion of time spent in struc
tured training which has been taken into account in 
setting the rate is 20%. 

(C) For the purposes of this subclause, "out of 
school" shall refer only to periods out of school 
beyond Year 10, and shall be deemed to: 

(i) include any period of schooling beyond 
Year 10 which was not part of nor con
tributed to a completed year of school
ing; 

(ii) include any period during which a 
Trainee repeats in whole or part a year 
of schooling beyond Year 10; and 

(iii) no include any period during a calen
dar year in which a year of schooling is 
completed. 

(d) Traineeships (AST and CST onl~) 
Wages for the Australian Traineeship System 
and Career Start trainees shall be calculated 
as follows:-

(i) Australian Traineeship System: 
(a) The weekly wage payable to a 

trainee shall be not less than that 
detennined by applying the ap
propriate junior wage per week, 
calculated in accordance with 
subclause(4), of Clause 31.
Wages and Supplementary Pay
ments, of this Award and 
multiplying by 39, which repre-

. sents actual weeks spent on the 
job, then dividing that sum by 52 
to provide a weekly wage. 

(b) In any case, the rate determined 
shall not be less than the mini
mum rate prescribed in the Aus
tralian Traineeship guidelines as 
amended for time to time. 

(ii) Career Start Traineeship: 
(a) Determining the hourly rate appli

cable to a level C13 adult employee, 
if2lyearS of age or older, or the ap
propriate junior wage per week as 
prescribed insubclause(4), of Clause 
31.-Wages and Supplementary 
Payments, of this Award; 

(b) Multiplying that hourly rate by 
the number of weekly ordinary 
hours, less the average training 
as specified in the registered 
agreement. . 

(e) Completed Traineeship-Continued Junior 
Employment 
Notwithstanding anything contained else
where in this Award, where a Trainee success
fully completes a Traineeship and is a junior 
person who is then employed by the same 
employer performing work appropriate to the 
training received pursuant to-

(i) The Traineeship Scheme (excluding the 
Australian Traineeship System and a 
Career Start Traineeship), the qualifi
cation outcome determined by the train
ing programme shaIl be equated to at) 
appropriate level within the classifica
tion structure described in Clause 5.
Definitions and Classification Structure, 
of this Award, and the wage rate rel
evant thereto as prescribed in Clause 
31.-Wages and Supplementary Pay
ments, of this Award, shall be the level 
of wage to which the prescribed age 
related percentage appropriate to the 
junior employee concerned, will be ap
plied to calculate the weekly rate of 
wage for such junior employee; or 

(ii) The Australian Traineeship System, or 
the Career Start Traineeship, the rate of 
wage prescribed for the level C12 pre
scribed by Clause 31.-Wages and Sup
plementary Payments, of this Award, 
shall be the level of wage to which the 
prescribed age related percentage appro
priate to the junior employee concerned, 
will be applied to calculate the weekly 
rate of wage for such junior employee. 

(8) Industry/Skill Levels 
The industry skill levels referred to in subclause (7) 
of this clause are those described in this subclause. 

(a) Industry/Skill Level A 
Office Clerical 
Commonwealth Public Sector Clerical 
State Public Sector Clerical 
Local Government Clerical 
Finance, Property and Business Services 

(b) Industry/Skill Level B 
Wholesale and Retail 
Recreation and Personal Services 
Transport and Storage 
Manufacturing 

(c) Industry/Skill Level C 
Community Services and Health 
Pastoral 
Environmental 
Wholesale and Retail-Vehicle Repair Serv
ices and Retail Sector 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union-West Australian 
Branch 

and 

Truline Smash Repairs and Others 

No. 1218 of 1994. 

COMMISSIONER C.B. PARKS. 

11 May 1995. 

Order. 
HAVING heard Mr N. Hodgson, Ms M. Fitzpatrick and 
Mr J. Sharp-Collett on behalf of the Applicant and 
Mr M.C. Borlase on behalf of the Respondents, the Commis
sion, pursuant to the powers conferred on it under the Indus
trial Relations Act, 1979 hereby orders-

THAT the Vehicle Builders' Award 1971 be varied in 
accordance with the following Schedule and that such 
variation shall have effect on and from 11 May 1995. 

(Sgd.) C.B. PARKS, 

[L.S] Commissioner. 

Schedule. 

Clause 38.-Traineeships: Delete this clause and insert in 
lieu thereof-

38.-TRAINEES HIPS 

(1) Scope: 

(a) This clause shall apply to persons: 

(i) who are undertaking a Traineeship (as 
defined); and 

(ii) who are employed by an employer 
bound by this Award. 

(b) This clause does not apply to the Apprentice
ship system. 

(2) Objectives: 

(a) This clause fascilitates a system of trainees hips 
which provides approved training in conjunc
tion with employment in order to enhance the 
skill levels and future employment prospects 
of Trainees, particularly young persons and 
long term unemployed persons, and 

(b) This clause provides conditions of employ
ment, including rates of pay, required to be 
observed regarding persons employed under 
the Traineeship Scheme, and 

(c) Existing full-time employees shall not be dis
placed from employment by a Trainee. 

(3) Limited Operation (ATS and CST): 

The wage rates prescribed herein and relative to the 
Australian Traineeship System (ATS) or the Career 
Start Traineeships (CST) shall not apply to any 

employer bound by this award, except in relation to 
ATS and CST trainees who commenced a traineeship 
with the employer before 11 May 1995. 

(4) Definitions: 

(5) 

(6) 

"Appropriate State Legislation" means the State Em
ployment and Skills Development Authority Act 
1990, or any successor legislation. 

"Approved Training" means training undertaken both 
on and off the job, in a Traineeship and shall in
volve formal instruction both theoretical and 
practical, and supervised practice in accordance with 
a Traineeship Scheme approved and accredited by 
the Training Authority. 

"Traineeship Agreement" means an agreement made 
subject to the terms of this Award between an em
ployer and the Trainee for a Traineeship and which 
is registered with the Training Authority. A 
traineeship agreement shall only operate when made 
in accordance with the relevant approved Traineeship 
Scheme. 

"Traineeship Scheme" means the Metal and Engi
neering Industry Traineeship, Australian Traineeship 
System or Career Start Traineeship approved by the 
Training Authority, or any other Traineeship Scheme 
for employees covered by this Award and approved 
by the Training Authority after consultation and ne
gotiation with the union. 

"Training Authority" means-

(a) the State Employment and Skills Development 
Authority and any successor, or 

(b) the National Employment and Training 
Taskforce where such gives interim approval 
to a Training Scheme and thereafter until that 
scheme is finally approved by the body re
ferred to in (a) hereof. 

Training Conditions: 

(a) The Trainee shall attend an approved training 
course or training programme prescribed in 
the Traineeship Agreement, or as notified to 
the Trainee by the Training Authority in ac-
credited and relevant Traineeship Schemes. 

(b) A Traineeship shall not commence until the 
Traineeship Agreement, made in accordance 
with the Traineeship Scheme, has been signed 
by the employer and the trainee and lodged 
for registration with the Training Authority, 
provided that if the Traineeship Agreement is 
not in a standard format, a Traineeship shall 
not commence until the Traineeship Agree-
ment has been registered with the Training 
Authority. The employer shall permit the 
Trainee to attend the training course or pro-
gramme provided for in the Traineeship Agree-
ment and shall ensure the Trainee receives the 
appropriate on the job training. 

(c) The employer shall provide an appropriate 
level of supervision during the traineeship 
period. 

(d) The overall training programme will be moni-
tored by officers of the Training Authority and 
training records or work books shall be pro-
vided, if required to be utilised as part of this 
monitoring process. 

Employment Conditions: 

(a) A Trainee shall be engaged as a full-time em
ployee for a maximum of one year's duration 
provided that a Trainee shall be subject to a 
satisfactory probation period of one month 
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(b) 

which may be reduced at the discretion of the 
employer. By agreement in writing, and with 
the consent of the Training Authority, the rel
evant employer and the Trainee may vary the 
duration of the Traineeship and the extent of 
approved training provided that any agreement 
to vary is in accordance with the relevant 
Traineeship Scheme. 

(i) An employer shall not terminate the 
employment of a Trainee without firstly 
having provided written notice of ter
mination to the Trainee concerned in ac
cordance with the Traineeship 
Agreement and to the Training Author
ity. 

(ii) An employer who decides not to con
tinue the employment of a Trainee upon 
the completion of the traineeship shall 
notify, in writing, the Training Author
ity of that decision. 

(c) The Trainee is permitted to be absent from 
work without loss of continuity of employ
ment and/or wages to attend the training in 
accordance with the Traineeship Agreement 
and the Trainee will attend such training. 

(d) Where the employment of a Trainee by an 
employer is continued after the completion of 
the traineeship period, such traineeship period 
shall be counted as service for the purposes of 
this Award. 

(e) All other terms and conditions of this Award 
that are applicable to the Trainee or would be 
applicable to the Trainee but for this clause 
shall apply unless specifically varied by this 
clause. 

(f) A Trainee who fails to either complete the 
Traineeship or who cannot for any reason be 
placed in full-time employment with the em
ployer on successful completion of the 
Traineeship, shall not be entitled to any sev
erance payment. 

(g) (i) Overtime and shift work shall not be 

(7) Wages: 

worked by a Trainee except in circum
stances where the section in which the 
trainee is receiving on the job training 
is required to work overtime, or the 
work of that section is normally carried 
out by shifts and there is satisfactory 
provision for approved training. 

(ii) A Trainee shall not work overtime 
alone. 

(ill) The Trainee wage shall be the basis for 
the calculation of overtime and/or shift 
penalty rates prescribed by this Award. 

(a) (i) The minimum rates of wages payable 
weekly to Trainees are as provided in 
paragraph (b), or paragraph (d), of this 
subclause. 

(ii) These wage rates will only apply to 
Trainees while that are undertaking an 
approved traineeship which includes 
approved training as dermed in this 
clause. 

(ill) The wages prescribed by this clause do 
not apply to complete trade level train
ing which is covered by the apprentice
ship system. 

(b) Traineeships (excluding ATS and CST). 

(i) Industry/Skill Level A: 

Where the accredited training course 
and work performed are for the purpose 
of generating skills which have been 
defined for work at industry/skill level 
A. 

School Leaver 

Plus 1 year out 
of&ehool 

Plus 2 years 

Plus 3 years 

Plus 4 years 

Plus 5 years 
or more 

Year 10 
$ 

Year 11 
$ 

Year 12 
$ 

125.00(50%)* 155.00(33'1&) 215.00 
146.00(33'1&) 175.00(25'1&) 

175.00 215.00 250.00 

215.00 250.00 290.00 

250.00 290.00 333.00 

290.00 333.00 

333.00 

* Figures in brackets indicate the average proportion of 
time spent on approved training to which the associ
ated wage rate is applicable. Where not specifically 
indicated, the avera,ge proportion of time spent in struc
tured training which has been talren into account in 
setting the rate is 20'11>. 

(ii) Industry/Skill Level B: 

Where the accredited training course 
and work performed are for the purpose 
of generating skills which have been 
defined for work at industry/skill Level 
B. 

Highest Year of Schooling Completed 

School Leaver 

Plus 1 year out 
of&ehool 

Plus 2 years 

Plus 3 years 

Plus 4 years 

Plus 5 years 
or more 

Year 10 
$ 

Year 11 
$ 

Year 12 
$ 

125.00(50%)* 155.00(33'1&) 205.00 
146.00(33'1&) 175.00(25'1&) 

175.00 205.00 235.00 

205.00 235.00 275.00 

235.00 275.00 315.00 

275.00 315.00 

315.00 

* Figures in brackets indicate the average proportion of 
time spent on approved training to which the associ
ated wage rate is applicable. Where not specifically 
indicated, the average proportion of time 5pentin struc
tured training which has been taken into IICCOUIlt in 
setting the rate is 20'11>. 

(ill) Industry/Skill Level C: 

Where the accredited training course 
and work performed are for the purpose 
of generating skills which have been 
defined for work at industry/skill Level 
C. 

Highest Year of Schooling Completed 

School Leaver 

Plus 1 year out 
ofschool 

P1us2years 

Plus 3 years . 

Plus 4 years 

P1us5 years 
or more 

Year 10 
$ 

Year 11 
$ 

Year 12 
$ 

125.00(50%)* 155.00(33'1&) 190.00 
146'()O(33'1&) 175.00(25'1&) 

175.00 190.00 215.00 

190.00 215.00 240.00 

215.00 240.00 270.00 

240.00 270.00 

270.00 
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(c) For the purposes of this subclause, "out of 
school" shall refer only to periods out of school 
beyond Year 10, and shall be deemed to: 

(i) include any period of schooling beyond 
Year 10 which was not part of nor con
tributed to a completed year of school
ing; 

(ii) include any period during which a 
Trainee repeats in whole or part a year 
of schooling beyond Year 10; and 

(ill) no include any period during a calen
dar year in which a year of schooling is 
completed. 

(d) Traineeships (AST and CST only) 

Wages for the Australian Traineeship System 
and Career Start trainees shall be calculated 
as follows:-

(i) Australian Traineeship System: 

(a) The weekly wage payable to a 
trainee shall be not less than that 
determined by applying the ap
propriate junior wage per week, 
calculated in accordance with 
subclause (b), of Clause 9.
Wages, and Clause 33.-Supple
mentary Payments, of this Award 
and multiplying by 39, which rep
resents actual weeks spent on the 
job, then dividing that sum by S2 
to provide a weekly wage. 

(b) In any case, the rate determined 
shall not be less than the mini
mum rate prescribed in the Aus
tralian Traineeship guidelines as 
amended for time to time. 

(ii) Career Start Traineeship: 

(a) Determining the hourly rate ap
plicable to a Vehicle Builder, 
Level 11 level adult employee, if 
21 years of age or older, or the 
appropriate junior wage per week 
as prescribed in subclause (b), of 
Clause 9.-Wages, and Clause 
33.-Supplementary Payments, 
of this Award; 

(b) Multiplying that hourly rate by 
the number of weekly ordinary 
hours, less the average training 
as specified in the registered 
agreement 

(e) Completed Traineeship-Continued Junior 
Employment 

Notwithstanding anything contained else
where in this Award, where a Trainee success
fully completes a Traineeship and is a junior 
person who is then employed by the same 
employer performing work appropriate to the 
training received pursuant to-

(i) The Traineeship Scheme (excluding the 
Australian Traineeship System and a 
Career Start Traineeshlp), the qualifi
cation outcome determined by the train
ing programme shall be equated to an 
appropriate level within the classifica
tion structure described in Clause 6.
Definitions, of this Award, and the wage 
rate relevant thereto as prescribed in 

Clauses 9.-Wages and 33.-Supple
mentary Payments, of this Award, shall 
be the level of wage to which the pre
scribed age related percentage appro
priate to the junior employee concerned, 
will be applied to calculate the weekly 
rate of wage for such junior employee; 
or 

(ii) The Australian Traineeship System, or 
the Career Start Traineeship, the rate of 
wage prescribed for the classification 
Vehicle Builder-Level III by Clauses 
9.-Wages and 33.-Supplementary 
Payments, of this Award, shall be the 
level of wage to which the prescribed 
age related percentage appropriate to the 
junior employee concerned, will be ap
plied to calculate the weekly rate of 
wage for such junior employee. 

(8) Industry/Skill Levels 

The industry skill levels referred to in subclause (7) 
of this clause are those described in this subclause. 

(a) Industry/Skill Level A 

Office Clerical 

Commonwealth Public Sector Clerical 

State Public Sector Clerical 

Local Government Clerical 

Finance, Property and Business Services 

(b) Industry/Skill Level B 

Wholesale and Retail 

Recreation and Personal Services 

Transport and Storage 

Manufacturing 

(c) Industry/Skill Level C 

Community Services and Health 

Pastoral 

Environmental 

Wholesale and Retail-Vehicle Repair Serv
ices and Retail Sector 
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NURSES' (ABORIGINAL MEDICAL SERVICES) 
AWARD No. A23 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

and 

Kimberley Aboriginal Medical Service Aboriginal 
Corporation and Others 

No. 93 of 1995. 

COMMISSIONER C.B. PARKS. 

17 May 1995. 
Order. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr P.G. Robertson on behalf of the Respondents, and 
having been satisfied that the award variation sought is in ac
cordance with the State Wage Case Decision handed down by 
the Commission in Court Session on 30 December 1994, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 as amended; 

by consent hereby orders-
THAT the Nurses' (Aboriginal Medical Services) 

Award No. A 23 of 1987 be amended and corrected in 
accordance with the following schedule, and 

hereby further orders-
TIlAT such variation such have effect from the begin

ning of the first pay period commencing on or after 1 
April 1995. 

[L.S.] 

Schedule. 

(Sgd.) C.B. PARKS, 
Commissioner. 

1. Clause 7.-Hours of Duty, Overtime and on Call: Delete 
subclause (9) of this clause and insert in lieu thereof-

(9) The provisions of subclauses (7) and (8) of this 
Clause shall not apply to an employee subject to 
Clause 25.-Nursing Outpost-Availability Allow
ance. 

2. Clause 26.-Wages: Delete this clause and insert in lieu 
thereof-

26.-WAGES 
The following rates shall be paid to nurses classified at 
each level: 

Base Rate 
Per Week 

$ 

(1) Nurse Grade 1-

Levell 663.80 
2 675.60 
3 691.50 
4 724.60 
5 742.20 
6 758.70 
7 776.30 
8 794.70 
9 826.40 

10 877.50 

First 
Arbitrated 
Safety Net 
Adjustment 

$ 

8.00 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 

Total 
Rate 

$ 

671.80 
683.60 
699.50 
732.60 
750.20 
766.70 
784.30 
802.70 
834.40 
885.50 

Note: 1. A registered nurse shall enter the service at 
Level 1 and shall proceed by annual incre
ments to Level 3 subject to satisfactory per
formance unless otherwise specified in this 
clause. 

(2) 

2. A registered nurse with one post basic certifi
cate shall enter the service at Level 2 and shall 
proceed by annual increments to Level 4, sub
ject to satisfactory performance. 

3. A registered nurse with two post basic certifi
cates shall enter the service at Leve12 and shall 
proceed by annual increments to Level 7, sub
ject to satisfactory performance. 

4. A registered nurse with a post basic tertiary 
nursing qualification from a university or col
lege of advanced education shall enter the serv
ice at Level 4 and proceed by annual 
increments to Level 8, subject to satisfactory 
performance. 

5. A registered nurse appointed to provide the 
staff development programmes to the service 
shall enter at Level 8 and proceed by annual 
increments to Level 10, subject to satisfactory 
performance. 

6. Where an employee who is designated "Sen
ior Nurse" by the employer has not reached 
the penultimate increment of the employee's 
range, that employee shall nevertheless be paid 
at that rate plus 4.5 per cent whilst so desig
nated. Advancement to the Imal increment 
shall occur in the same manner as would have 
been the case if the employee had not been 
designated as a senior nurse and if the em
ployee is still so designated, 4.5 per cent shall 
be added to the final increment. 

7. An employee who is designated as "Nurse in 
Charge" shall receive an allowance equal to 
4.5 per cent of her ordinary base. wage whilst 
so designated. 

8. The determination of a salary range with these 
levels shall be at the discretion of the employer 
and will have regard for the qualification( s) 
required by the employer and used in the em
ployee's employment. 

Nurse Grade 2-
Level 1 927.70 8.00 935.70 

2 943.50 8.00 951.50 
3 975.30 8.00 983.30 
4 979.10 8.00 987.10 

A nurse appointed as Health Services Co-ordinator 
or Senior Health Educator shall commence on a level 
within the Nurse Grade 2 classification commensu
rate with the nurses' experience in community nurs
ing as a co-ordinator or educator respectively and/or 
relevant tertiary or post basic qualifications. 

Progression beyond the commencing level will be 
dependent on the attainment of additional qualifica
tions relevant to the position held and/or service in 
such position provided that advancement by service 
only shall be limited to one level for each year of 
service to a maximum of two beyond the commenc
ing level and be subject to satisfactory performance. 

(3) Employees who have had recent, relevant experience 
in community nursing shall have such experience 
recognised by the employer when determining the 
rate of wage payable under Grade 1 of this award. 
The onus of proof of previous experience shall rest 
on the employee and any!calculation arising from 
the production of work records or other documen
tary evidence shall only .apply from the time such 
proof is supplied. 

(4) The rates of pay in this award include the first $8.00 
per week arbitrated safet)! net adjustment payable 
under the December, 1994 State Wage Decision. The 
first $8.00 per week arbitnited safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements ~ at enterprise level since 
1 November 1991. lncrea!ies made under previous 
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State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

NURSES' (INDEPENDENT SCHOOLS) AWARD 
No. 2IB of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

and 

Christ Church Grammar School (Inc.) and Others 

No. 94 of 1995. 

COMMISSIONER C.B. PARKS. 

17 May 1995. 
Order. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr N. Cinquina and Mr I.E. Fraser on behalf of the Re
spondents, and having been satisfied that the award variation 
sought is in accordance with the State Wage Case Decision 
handed down by the Commission in Court Session on 30 De
cember 1994, the Commission pursuant to the powers con
ferred on it under the Industrial Relations Act, 1979 as 
amended; 

by consent hereby orders-
THAT the Nurses' (Independent Schools) Award No. 

21B of 1962 be amended in accordance with the follow
ing schedule, and 

hereby further orders-
THAT such variation such have effect from the begin

ning of the frrst pay period commencing on or after 1 
April 1995. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 

Schedule. 
Clause 7.-Wages: Delete this clause and insert in lieu 

thereof-
7.-WAGES 

(1) The minimum rate of wages payable to employees 
covered by this award shall be as follows: 

1st Year 
2nd Year 
3rd Year 
4th Year 
5th Year 
6th Year 
7th Year 
8th Year 

Base Rate 
Per Week 

$ 

471.60 
495.10 
518.70 
542.30 
565.90 
589.50 
613.00 
636.60 

First 
Arbitrated 
Safety Net 
Adjustment 

$ 

8.00 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 
8.00 

Total 
Rate 

$ 

479.60 
503.10 
526.70 
550.30 
573.90 
597.50 
621.00 
644.60 

(2) Progression through the abovementioned scale shall 
be by annual increments. 

(3) Where an employee is appointed to the position of 
Nurse, previous relevant nursing experience in an 
independent school or at a similar level, shall be taken 
into account in determining the appropriate incre
ment level. Experience shall include time spent in 
relevant post basic courses. 

The onus of proof of previous experience shall 
rest with the employee. 

(4) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
undertheDecember, 1994 State Wage Decision. The 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

NURSES' (pRIVATE HOSPITALS) AWARD 
No. 1 of 1966-

WESTERN AUSTRAUAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

and 

Alfred Carson Nursing Home and Others 

No. 95 of 1995. 

COMMISSIONER C.B. PARKS. 

17 May 1995. 
Order. 

HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr P.G. Robertson on behalf of the Respondents, and 
having been satisfied that the award variation sought is in 
accordance with the Slate Wage Case Decision handed down 
by the Commission in Court Session on 30 December 1994, 
the Commission pursuant to the poW!!rs conferred on it under 
the Industrial Relations Act, 1979 as amended, hereby orders-

THAT the Nurses' (Private Hospitals) Award No. 1 of 
1966 be amended in accordance with the following sched
ule and that such variation such have effect from the be
ginning of the frrst pay period commencing on or after 1 
Aprlll995. 

[L.S.] 
(Sgd.) C.B. PARKS, 

Commissioner. 

Schedule. 
1. Clause 29.-Wages: 

A. Delete paragraphs (b) and (c), of subclause (I), of 
this clause and insert in lieu thereof-

(b) 

Base Rate 
Per Week 

$ 

Registered Mothercraft 
Nurse-Years of 
Experience: 

1st Year 396.20 
2nd Year 403.70 
3rd Year 414.80 
4th Year 426.30 
5th Year and 437.40 

thereafter 

First 
Arbitrated 
Safety Net 
Adjustment 

$ 

8.00 
8.00 
8.00 
8.00 
8.00 

Total 
Rate 

$ 

404.20 
411.70 
422.80 
434.30 
445.40 



75W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1931 

First 
Arbitrated 

Base Rate Safety Net Total 
Per Week Adjustment Rate 

$ $ $ 

(c) Registered General 
Nurse: 

(i) Level 1: 1 471.60 8.00 479.60 
1:2 495.10 8.00 503.10 
1:3 518.70 8.00 526.70 
1:4 542.30 8.00 550.30 
1:5 565.90 8.00 573.90 
1:6 589.50 8.00 597.50 
1:7 613.00 8.00 621.00 
1:8 636.60 8.00 644.60 

(ii) Level 2: 1 660.20 8.00 668.20 
2:2 675.90 8.00 683.90 
2:3 691.60 8.00 699.60 
2:4 707.30 8.00 715.30 

(Hi) Level 3: 1 736.80 8.00 744.80 
3:2 754.50 8.00 762.50 
3:3 772.20 8.00 780.20 
3:4 789.90 8.00 797.90 

(iv) Level 4:1 834.60 8.00 842.60 
4:2 859.30 8.00 867.30 
4:3 908.30 8.00 916.30 
4:4 933.10 8.00 941.10 
4:5 957.60 8.00 965.60 
4:6 994.40 8.00 1002.40 

(v) Level 5:1 994.40 8.00 1002.40 
5:2 1059.70 8.00 1067.70 

B. Insert after subclause (2), the following new 
subclause-

(3) The rates of pay in this award include the first 
$8.00 per week arbitrated safety net adjustment 
payable under the December, 1994 State Wage 
Decision. The first $8.00perweekarbitratedsafety 
net adjustment may be offset to the extent of any 
wage increase as a result of agreements reached at 
enterprise level since 1 November 1991. Increases 
made under previous State Wage Case Principles 
or under the current Statement of Principles, ex-
cept those resulting from enterprise agreements, 
are not to be used to offset arbitrated safety net 
adjustments. 

C. Renumber the existing subclauses (3) to (6) inclu-
sive as (4) to (7) inclusive. 

2. Schedule A: Delete Schedule A and insert in lieu thereof-

SCHEDULE A 
Notwithstanding the general provisions of Clause 29.
Wages of this award, but subject to subclause (3) thereof 
regarding the offset of an arbitrated safety net adjustment, 
the following annual salaries shall apply in lieu thereof 
to the positions described herein: 

Base Rate 
Per Week 

$ 
Directors of Nursing

Level 5 
Grade 1 46,125 

Esperance Community 
Nursing Home 

Grade 2 49,200 
Dean Lodge 
McDougall Park Nursing Home 
Rockingham Nursing Home 

First 
Arbitrated 
Safety Net 
Adjustment 

$ 

417.00 

417.00 

Total 
Rate 

$ 

46,542 

49,617 

NURSES' (ROYAL FLYING DOCTOR 
SERVICE) AWARD 

No. 18 of 1982. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Nursing Federation Industrial Union of 
Workers, Perth 

and 
RFDS of Australia (W.A. Division) Inc. and Others 

No. 97 of 1995. 

COMMISSIONER C.B. PARKS; 
17 May 1995. 

Order. 
HAVING heard Mr A. Dzieciol on behalf of the Applicant 
and Mr P.G. Robertson on behalf of the Respondents, and 
having been satisfied that the award variation sought is in ac
cordance with the State Wage Case Decision handed down by 
the Commission in Court Session on 30 December 1994, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 as amended, by consent hereby 
orders-

THAT the Nurses' (Royal Flying Doctor Service) Award 
No. 18 of 1982 be amended in accordance with the fol
lowing schedule and that such variation such have effect 
from the beginning of the first pay period commencing 
on or after 1 April 1995. 

[L.S] 
(Sgd.) C.B. PARKS, 

Commissioner. 

Schedule. 
Clause 21.-Wages: Delete this clause and insert in lieu 

thereof-
21.-WAGES 

First 
Arbitrated 

Base Rate Safety Net Total 
Per Week Adjustment Rate 

$ $ $ 

(1) Flight Nurse Specialist 
First Year 674.80 
Second Year 690.10 
Thereafter 708.00 

(2) Senior Flight Nurse Specialist 

8.00 682.80 
8.00 698.10 
8.00 716.00 

First Year 718.80 8.00 726.80 
Second Year 736.10 8.00 744.10 
Thereafter 753.30 8.00 761.30 

(3) Flight Nurse Manager 810.00 8.00 818.00 
(4) Progression for all classifications, for which there is 

more than one wage point, shall be by annual incre
ments subject to a satisfactory performance appraisal. 

(5) Progression between classifications shall be by pro-
motion. 

(6) Provided that no employee shall suffer any reduc
tion in ordinary time earnings by reason of the ab
sorption of qualification allowance. 

(7) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. The 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a . 
result of agreements reached at enterprise level since 
1 November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, except those resulting from en
terprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 
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SCHOOL EMPLOYEES (INDEPENDENT DAY &; 
BOARDING SCHOOLS) AWARD 1980 

No. R7 of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

. Australian Branch 
and 

Guildford Grammar School and Others 
No. 1137 of 1994. 

School Employees (Independent Day & Boarding Schools) 
Award 1980 

No. 7 of 1979. 

COMMISSIONER A.R. BEECH. 
23 May 1995. 

Order. 
HAVING heard Ms J. Freeman on behalf of the Applicant and 
Mr P Andrew and Or I Fraser on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the School Employees (Independent Day & 
Boarding Schools) Award 1980 be varied in accordance 
with the following Schedule and that such variation shall 
have effect from the beginning of the first pay period 
commencing on or after the 4th May 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 

1. Clause 32.-Wages: Delete subclause (1) of this clause 
and insert in lieu the following: 

(1) (a) The minimum weekly rates of wage payable 
from the beginning of the fIrSt pay period com
mencing on or after 4 May 1995 shall be: 

Level 1 

Minimum 
Award 
Rate 

$ 

Cleaner 380.60 

Level 2 
Domestic employees including
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendant 387.30 

Level 3 
Cooks (Other) 391.50 

Level 4 
Gardener/Groundsperson 
Grade 1 399.80 

LevelS 
First Cook (Grade 1). 
or Cook: working alone 
Gardener/Groundsperson. 
Grade 2 
Sewing Supervisor 408.20 

Level 6 
Senior Gardenerl 
Groundsperson. Grade 1 
First Cook:, Grade 2 416.50 

Level 7 
Senior Gardenerl 
Groundsperson, Grade 2 
Tradesperson Cook 

Level 8 

Minimum 
Award 
Rate 

$ 

433.20 

Head Groundsperson 516.60 
(b) The rates of pay in this award include the first 

$8.00 per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This flrst $8.00 per week ar
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(c) The rates of pay in this award include the sec
ond $8.00 per week arbitrated safety net ad
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay
able since 1 November, 1991, pursuant to en
terprise agreements, enterprise flexibility 
agreements or consent awards or award varia
tions to give effect to enterprise agreements, 
insofar as that wage increase has not previ
ously been used to offset an arbitrated safety 
net adjustment. Increases made under previ
ous State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

SHEET METAL WORKERS' AWARD 
No. 10 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Metals and Engineering Workers' Union-Western 
Australian Branch 

and 
Arcus Australia Pty Ltd and Others 

No. 160 of 1995. 

Sheet Metal Workers' Award No. 10 of 1973. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
17 May 1995. 

Order. 
HAVING heard Mr N Hodgson on behalf of the Applicant 
and Mr M Borlase on behalf of the Respondents, the Com
mission, pursuant to the powers conferred on it under the In
dustrial Relations Act, 1979 hereby orders-

THAT the Sheet Metal Workers' Award No. 10 of 1973 
be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning 
of the first pay period commencing on and from the 4th 
day of April 1995. 

[L.S] 
(Sgd.) G.G. HALLIWELL, 

Senior Commissioner. 
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Schedule. 

Clause 33.-Supplementary Payments: Delete paragraphs 
(a) and (c)(ill) in subclause (1) of this clause and insert in lieu 
thereof the following: 

(1) (a) In addition to the rates payable under the provi
sions of this Award, other than this provision, an 
employee, other than an apprentice or junior 
employee, employed in the classifications set out 
hereunder, shall be paid per week the supplemen
tary payment prescribed and second Safety Net 
Adjustment. 

Classification 
Allowance 
Per Week 

$ 
Sheet Metal Section: 
CI0 Sheetmetal Employee-

First Class 52.00 
C 11 Spinner (First Class) 44.30 
C12 Sheetmetal Employee-

Second Class 37.40 
Lagger-
4th and 5th six months' 
experience 48.70 

Thereafter 47.20 
Polisher 48.00 

C13 Press Operator (Heavy) 32.80 
Solderer and Dipper 32.80 
Press Operator (Light) 34.10 
Drop Hantmer Stamper 32.80 
Guttering Machinist 34.10 
Power Machinist (Not 
Otherwise Specified) 34.10 

Spinner (Other) 30.40 
Process Employee 31.90 
Lagger-

1st six months' experience 31.90 
2nd and 3rd six months' 
experience 30.40 

Canister Making Section: 
C 11 Quality Control Checker 

(1. Gadsden Pty Ltd) 48.40 
C12 Die Setter andlor Machine Setter 

andIor Leading Press Hand 44.20 
Stove and Range Fitter and 

Assembler 38.70 
Cl3 Canister Maker by Hand and 

Riveter by Hand 30.40 
Solderer and Dipper 34.10 
Operator of other Power 
Presses and other Power 
Machines 34.10 

Cap Solderer 34.10 

Painting Section: 
CI0 First Class Painter (Sheetmetal) 52.00 
C12 Tool and Material Storeperson 41.70 
Cl3 Painter (Sheetmetal) 30.40 

Welding Section: 
ClO Welder-F1I"St Class 52.00 
C12 Welder-Second Class 48.70 
C13 Welder-Third Class 30.40 

Galvanising Section: 
C12 Galvaniser 39.20 
C13 Assistant working over 
. Metal Pot 32.80 
C13 Pickier 32.40 

Porcelain Enamelling: 
Wet, including work on Sheetmetal-
C12 Fuser 47.20 

Packer andIor Despatcher 44.20 
Sand and Shot Blaster 44.20 
Sprayer, Grip andIor Colour 
Costs 47.20 

C13 Swiller, Gripper and Brusher 34.10 
Racksman 38.60 
Pickier 32.40 
Mill Hand and Mixer 32.80 
Inspector-1st Class 32.80 
Inspector-Other 38.60 
Fuser's Assistant 32.80 
Poser on Medallions, Badges 
or Buckles 34.10 

Fireman 34.10 

1st & 2nd 
Safety Net 

Adjustment 
$ 

16.00 
16.00' 

16.00 

16.00 
16.00 
16.00 
16.00 
16.00 
16.00 
16.00 
16.00 

16.00 
16.00 
16.00 

16.00 

16.00 

16.00 

16.00 

16.00 

16.00 
16.00 

16.00 
16.00 

16.00 
16.00 
16.00 

16.00 
16.00 
16.00 

16.00 

16.00 
16.00 

16.00 
16.00 
16.00 

16.00 
16.00 
16.00 
16.00 
16.00 
16.00 
16.00 
16.00 

16.00 
16.00 

Classification 1st & 2nd 
Allowance Safety Net 
Per Week Adjustment 

$ $ 
DIy-
CI0 Duster 52.00 16.00 
C12 Duster's Assistant 34.40 16.00 
C14 All Others 33.00 16.00 

(C) (ill) The rates of pay in this Award include the sec
ond $8.00 per week Arbitrated Safety Net 
Adjustment payable under the December 1994 
State Wage Decision. This second $8.00 per 
week Arbitrated Safety Net Adjustment may 
be offset to the extent of any wage increase 
payable since Ist November, 1991, pursuant 
to enterprise agreements, enterprise flexibil
ity agreements or consent awards or award 
variations to give effect to enterprise agree
ments insofar as that wage increase has not 
previously been used to offset an Arbitrated 
Safety Net Adjustment. Increases made un
der previous State Wage Case Principles, or 
under the current Statement of Principles, ex
cepting those resulting from enterprise agree
ments, are not to be used to offset Arbitrated 
Safety Net Adjustments. 

THE SHOP AND WAREHOUSE (WHOLESALE AND 
RETAIL ESTABLISHMENTS) STATE AWARD 1977 

No. R 32 of 1976. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Myer Stores Limited and Others 

No. 152 of 1995. 

The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 

No. R 32 of 1976. 

COMMISSIONER R.H. GIFFORD. 
17 May 1995. 

Order. 
HAVING heard Mr B. lohnston on behalf of the Applicant 
and Mr D. lones on behalf of the Respondents, and by con
sent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders-

THAT The Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 be varied in accordance 
with the following Schedule and that such variation shall 
have effect, for the purpOses of ordinary time payments 
only, from the beginning of the first pay period commenc
ing on or after the 17th day of April 1995; and in all other 
respects from the beginning cif the first pay period com
mencing on or after the 12th day of May 1995. 

(Sgd.) R.H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 
Clause 28.-Wages, Part I. Delete subclause (1) of this Part 

and insert in lieu thereof the following: 
(1) For the purposes of ordinary time payments only, to 

have effect from the beginning of the first pay pe
riod commencing on or after 17 Apri11995; and in 
all other respects to have effect from the .beginning 
of the first pay period commencing on or after 12 
May 1995. 
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ADULTS (Classifications and Wage per week) 
(i) (ii) (ill) 

who works who works who works 
ordinary ordinary ordinary 

hours hours hours between 
Monday between Monday and 
to Friday Monday Saturday with 

and 1.00pm the completion 
Saturday of ordinary 

hours after 
1.00pm 

Saturday 
$ $ $ 

Shop Assistants, Sales 
Person, Wholesale Sales 
Person, Demonstrator, 
Canvasser and/or 
Collector, Storeperson, 
Packer, Despatch 
Hand, Reserve Stock 
Hand, Ticket Writer 

Base Rate 385.00 397.30 410.30 
Arbitrated Safety 
Net Adjustment 16.00 16.00 16.00 
Award Rate 401.00 413.30 426.30 

Wmdow Dresserl 
Visual Merchandiser 

Base Rate 391.90 404.20 417.20 
Arbitrated Safety 
Net Adjustment 16.00 16.00 16.00 
Award Rate 407.90 420.20 433.20 

Storeperson Operator 
Grade I 

Base Rate 396.20 408.50 421.60 
Arbitrated Safety 
Net Adjustment 16.00 16.00 16.00 
Award Rate 412.20 424.50 437.60 

Storeperson Operator 
GradeII 

Base Rate 401.00 413.30 426.40 
Arbitrated Safety 
Net Adjustment 16.00 16.00 16.00 
Award Rate 417.00 429.30 442.40 

The rates of pay in this award include the fIrst $8.00 per 
week arbitrated safety net adjustment payable under the 
December 1994 State Wage Decision. This fIrst $8.00 
per week arbitrated safety net adjustment may be offset 
to the extent of any wage increase as a result of agree
ments reached at enterprise level since 1 November 1991. 
Increases made under previous State Wage Case Princi
ples or under the current Statement of Principles, except
ing those resulting from enterprise agreements, are not to 
be used to offset arbitrated safety net adjustments. 
The rates of pay in this award include the second $8.00 
per week arbitrated safety net adjustment payable under 
the December 1994 State Wage Decision. This second 
$8.00 per week arbitrated safety net adjustment may be 
offset to the extent of any wage increase payable since 
1 November 1991, pursuant to enterprise agreements, 
enterprise flexibility agreements or consent awards or 
award variations to give effect to enterprise agreements, 
insofar as that wage increase has not previously been used 
to offset an arbitrated safety net adjustment. Increases 
made under previous State Wage Case Principles or un
der the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used 
to offset arbitrated safety net adjustments. 

TEACHERS'AIDES'ONDEPENDENT 
SCHOOLS) AWARD 1988 

No. A 27 of 1987. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch . 
and 

Catholic Education Commission and Others 
No. 1158 of1994. 

Teachers' Aides' (Independent Schools) Award 1988 
No. A 27 of 1987. 

COMMISSIONER A.R. BEECH. 
22 May 1995. 

Order. 
HAVING heard Ms J. Freeman on behalf of the Applicant and 
Mr P Andrew and Dr I Fraser on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the Teachers' Aides' (Independent Schools) 
Award 1988 be varied in accordance with the following 
Schedule and that such variation shall have effect from 
the beginning of the fIrst pay period commencing on or 
after the 4th May 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

Schedule. 
1. Clause 14.-Wages: Delete subclauses (1), (2) and (3) of 

this clause and insert in lieu the following: 
(1) (a)' The minimum hourly award rate of wage payable to 

employees covered by this award operative from the 
beginning of the fIrst pay period on or after 4 May 
1995 shall be: 

1st and 2nd 
Arbitrated 
Safety Net Min. Hourly 

Base Rate Adjustments Award Rate 
(per hour) (per hour) (per hour) 

$ $ $ 
Step 1 9.35 0.46 9.81 
Step 2 9.54 0.46 10.00 
Step 3 9.74 0.46 10.20 
Step 4 9.98 0.46 10.44 
Step 5 10.27 0.46 10.73 
Step 6 10.64 0.46 11.10 
Step 7 10.95 0.46 11.41 
Step 8 10.71 0.46 11.17 
Step 9 11.02 0.46 1l.48 
Step 10 11.33 0.46 11.79 
Step 11 11.63 0.46 12.09 
Step 12 1l.82 0.46 12.28 
Step 13 11.96 0.46 12.42 

Progression along the wages scale shall be by an
nual increment. 

Level One 
Teachers' Aides in Primary Schools, Pre-Primary 
Schools or Pre-schools Teaching Assistants 
Enter Step 1 
Exit Step4 

Level'I\vo 
Teachers' Aides in Aboriginal Schools, where the 
required training has been completed 
Teachers' Aides involved in a Special Education 
Programme (a part-time programme for one or more 
students within a mainstream school) 
Enter Step 2 
Exit Step 5 
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Level Three 
Teachers' Aides in Aboriginal Secondary Schools 
Teachers' Aides in Special Education Centres (a 
full-time class, serving a region, within a mainstream 
school) 
Enter Step 4 
Exit Step 7 

Level Four 
Teachers' Aides in Aboriginal Schools on satisfac
tory completion of the flIst year of Aboriginal Teach
ers' Training Course 
Employees who have completed an approved "Class
room Assistant" Course at a recognised training in
stitution or equivalent as agreed between the Union 
and the Respondents 
Teachers' Aides in Special Education Schools 
(schools with limited enrolment to students with a 
particular disability) 
Teaching Assistants who have completed initial train
ing as detailed in the Aboriginal Teaching Assist
ants Programme Manual 
Enter Step 8 
Exit Step 11 
Teachers' Aides in Special Education Schools who 
have completed an approved "Classroom Assistant" 
Course at a recognised training institution 
Teaching Assistants who have completed year 1 of 
the Diploma of Teaching or Bachelor of Education 
as specified in the Aboriginal Teaching Assistants 
Programme Manual 
Step 12 

Level Five 
Employees who have completed the Child Care Cer
tificate, National Nursery Examination Board Cer
tificate or other equivalent qualifications as agreed 
between the Union and the Respondents 
Teachers' Aides in Aboriginal Schools on satisfac
tory completion of the second year of Aboriginal 
Teachers' Training Course 
Teaching Assistants who have completed year 2 of 
the Diploma of Teaching or Bachelor of Education 
as specified in the Aboriginal Teaching Assistants 
Programme Manual 
Step 13 

(b) The rates of pay in this award include the flIst $8.00 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
flISt $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

(c) The rates of pay in this award include the second 
$8.00 per week arbitrated safety net adjustment pay
able under the December, 1994 State Wage Deci
sion. This second $8.00 per week arbitrated safety 
net adjustment may be offset to the extent of any 
wage increase payable since 1 November, 1991, pur
suant to enterprise agreements, enterprise flexibility 
agreements or consent awards or award variations 
to give effect to enterprise agreements, insofar as 
that wage increase has not previously been used to 
offset an arbitrated safety net adjustment. Increases 
made under previous State Wage Case Principles or 
under the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not 
to be used to offset arbitrated safety net adjustments. 

(2) A Teachers' Aide left in charge of pupils for a full ses
sion shall be paid at hislher ordinary rate plus 10% for the 
period for which they are left in charge, provided that, if the 
period for which the employee is left in charge exceeds three 

days, they shall be paid at the ordinarY rate plus 20% for the 
whole period for which they are in charge. 

(3) (a) Child Care Workers 

Base Rate 
(PUhour) 

$ 

1st and 2nd 
Arbitrated 
Safety Net 

Adjustments 
(puhour) 

$ 

Min. Hourly 
Award Rate 
(puhour) 

$ 
lstyearofexperience 11.19 0.42 11.61 
2nd year of experience 12.37 0.42 12.79 
3rd year of experience 13.00 0.42 13.42 
4thyearofexperience 13.63 0.42 14.05 
5th year of experience 14.27 0.42 14.69 

(b) An employee left in charge of pupils for a full ses
sion or more shall be paid no less than the rate ap
plicable to a Child Care Worker in their fifth year of 
employment for the whole period they are in charge. 

(C) The rates of pay in this award include the first $8.00 
per week arbitrated safety net adjustment payable 
. under the December, 1994 State Wage Decision. This 
flISt $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

(d) The rates of pay in this award include the second 
$8.00 per week arbitrated safety net adjustment pay
able under the December, 1994 State Wage Deci
sion. This second $8.00 per week arbitrated safety 
net adjustment may be offset to the extent of any 
wage increase payable since 1 November, 1991,pur
suant to enterprise agreements, enterprise flexibility 
agreements or consent awards or award variations 
to give effect to enterprise agreements, insofar as 
that wage increase has not previously been used to 
offset an arbitrated safety net adjustment. Increases 
made under previous State Wage Case Principles or 
under the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not 
to be used to offset arbitrated safety net adjustments. 

TRANSPORT WORKERS' (EASTERN GOLDFIELDS 
TRANSPORT BOARD) AWARD 1976. 

No. 23 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

and 
Eastern Goldfields Transport Board. 

No. 68 of 1995. 
Transport Workers' (Eastern Goldfields Transport Board) 

Award 1976. 
No. 23 of 1976. 

COMMISSIONER F.E. SCOTI. 
24 May 1995. 

Order. 
HAVING heard Mr A Waddell ()D behalf of the Applicant and 
Ms D Shea on behalf of the Respondent, now therefore, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 h~by orders-

THAT the Transport Workers' (Eastern Goldfields 
Transport Board) Award 1976 as amended be further var
ied in the terms of the following Schedule with effect 
from the first pay period coi'l3!nencing on or after the 27th 
day of March 1995. 

[L.S.] 
(Sgd.) P. E. SCOTT, 

Commissioner. 
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Schedule. 
Clause 34.-Wages: Delete this clause and insert the 

following in lieu thereof: 

34.-WAGES 
The following shall be the minimum rates of wages payable 

to employees covered by this award-
(1) Adult Omnibus Driver-

Base Safety Net Total Wage 
Rate Adjustment Per Week 

First year of service 
Second year of service 
'Third year of service 

441.37 
446.18 
452.74 

8.00 
8.00 
8.00 

449.37 
454.18 
460.74 

(2) Leading hands shall be paid at a rate exceeding the 
highest rate of workers he or she supervises by an 
amount of $16.20 per week. 

(3) The rates of pay in this award include the frrst$8.oo 
per week arbitrated safety net adjustment payable 
under the December, 1994 State Wage Decision. This 
first $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November, 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 

UNIVERSITY, COLLEGES AND SWANLEIGH 
AWARD 1980 

No. R 7B of 1979. 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

The Australian Liquor, Hospitality and Miscellaneous 
Workers Union, Miscellaneous Workers Division, Western 

Australian Branch 
and 

St. Thomas More College and Others 
No. 1087 of 1994. 

University, Colleges and Swanleigh Award 19S0 
No. 7B of 1979. 

COMMISSIONER A.R. BEECH. 
23 May 1995. 

Order. 
HAVING heard Ms J. Freeman on behalf of the Applicant and 
Ms S. Laferla on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders-

THAT the University, Colleges and Swanleigh Award 
1980 be varied in accordance with the following Sched
ule and that such variation shall have effect from the be
ginning of the frrst pay period commencing on or after 
the 24th day of April 1995. 

[L.S] 
(Sgd.) A.R. BEECH, 

Commissioner. 

Schedule. 
1. Clause 2.-Arrangement: Delete 34. Consultative Pr0-

visions and insert in lieu the following: 

34. Enterprise Flexibility Provision 

2. Clause 31.-Wages: Delete subclause (1) of this clause 
and insert in lieu the following: 

(1) (a) The minimum weekly rates of wage payable 
from the beginning of the frrst pay period on 
or after 24 April 1995 shall be: 

Level 1 

Minimum 
Award 
Rate 

$ 

Cleaner 380.60 

Level 2 
Domestic employees including
Kitchen Attendant 
House Attendant 
Dining Attendant 
Laundry Attendant 
Sewing Attendant 387.30 

Level 3 
Cooks (Other) 391.50 

Level 4 
Gardener/Groundsperson 
Grade 1 399.S0 

Level 5 
First Cook (Grade 1), 
or Cook working alone 
Gardener/Groundsperson, 
Grade 2 
Sewing Supervisor 408.20 

Level 6 
Senior Gardenerl 
Groundsperson, Grade 1 
First Cook, Grade 2 416.50 

Level 7 
Senior Gardenerl 
Groundsperson, Grade 2 
Tradesperson Cook 

LevelS 
Head Groundsperson 

433.20 

516.60 

(b) The rates of pay in this award include the first 
$S.OO per week arbitrated safety net adjust
ment payable under the December, 1994 State 
Wage Decision. This frrst $S.OO per week ar
bitrated safety net adjustment may be offset 
to the extent of any wage increase as a result 
of agreements reached at enterprise level since 
1 November, 1991. Increases made under 
previous State Wage Case Principles or under 
the current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 

(c) The rates of pay in this award include the sec
ond $8.00 per week arbitrated safety net ad
justment payable under the December, 1994 
State Wage Decision. This second $8.00 per 
week arbitrated safety net adjustment may be 
offset to the extent of any wage increase pay
able since 1 November, 1991, pursuantto en
terprise agreements, enterprise flexibility 
agreements or consent awards or award varia
tions to give effect to enterprise agreements, 
insofar as that wage increase has not previ
ously been used to offset an arbitrated safety 
net adjustment. Increases made under previ
ous State Wage Case Principles or under the 
current Statement of Principles, excepting 
those resulting from enterprise agreements, are 
not to be used to offset arbitrated safety net 
adjustments. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 1937 

3. Clause 34.-Consultative Provisions: Delete this clause 
and insert in lieu the following: 

34.-ENTERPRISE FLEXIBILITY PROVISION 
(1) The parties to this award are committed to 

co-operating positively to increase the efficiency and 
productivity of the industry, and to enhance the ca
reer opportunities and job security of employees in 
the industry. 

(2) At each plant or enterprise a consultative mechanism 
may be established by the employer, or may be es
tablished upon request by the employees or their 
union. The consultative mechanism and procedure 
shall be appropriate to the size, structure and needs 
of that plant or enterprise and shall be agreed be
tween the employer and the union. 

(3) Where a consultative committee is established, it will 
be free to address any matter which is consistent with 
the objectives of subclause (1) of this clause. Where 
matters addressed concern award provisions then the 
union shall be notified and invited to attend con
sultative committee meetings. 

(4) Discussions that take place will have regard to the 
following requirements: 

(a) the changes sought shall not affect provisions 
reflecting state standards; 

(b) the majority of employees affected by the 
change at the plant or enterprise must genu
inely agree to the change; 

(c) any agreement shall not, in the context of a 
total package, provide for a set of conditions 
of a lesser standard than that provided by the 
award. No employee shall have a lesser in
come as a result of the conditions provided 
for in such agreement; 

(d) the union must be a party to any agreement 
which affects the wages and/or conditions of 
employment of employees; 

(e) the union shall not unreasonably oppose any 
agreement; 

(f) any agreement relating to award matters shall 
be subject to approval by the Western Aus
tralian Industrial Relations Commission and, 
if approved, shall operate as a schedule to this 
award and take precedence over any provi
sion of this award to the extent of any incon
sistency; 

(g) if agreement cannot be reached on a particu
lar issue, then the matter may be referred to 
the Western Australian Industrial Relations 
Commission for determination. 

WOOL, IDDE AND SKIN STORE 
EMPLOYEES' AWARD 

No. 8 of 1%6. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Shop, Distributive and Allied Employees' Association 
of Western Australia 

and 
Albany Wool Stores Pty Ltd and Others 

No. 352 of 1995. 

Wool, Hide and Skin Store Employees' Award 
No. 8 of 1966. 

COMMISSIONER R.H. GIFFORD. 
17 May 1995. 

Order. 
HAVING heard Mr B. Johnston on behalf of the Applicant 
and Mr D. Jones and Mr M. Darcy on behalf of the Respond-

ents, and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders-

THAT the Wool, Hide and Skin Store Employees' 
Award No. 8 of 1966 be varied in accordance with the 
following Schedule and that such variation shall have 
effect, for the purposes of ordinary time payments only, 
from the beginning of the first pay period commencing 
on or after the 17th day of April 1995; and in all other 
respects from the beginning of the fITst pay period com
mencing on or after the 12th day of May 1995. 

(Sgd.) R.H. GIFFORD, 
[L.S] Commissioner. 

Schedule. 
Clause 13.-Wages and Classification Structure. Delete 

subclauses (3) and (4) of this clause and insert in lieu thereof 
the following: 

(3) Supplementary Payments (Adults) 
An adult employee performing the work described 
by any of the classiftcations detailed in subclause (1) 
of this clause shall be paid the Supplementary Pay
ment per week detailed in the table below with ef
fect, for the purposes of ordinary time payments only, 
from the beginning of the fust pay period commenc
ing on or after 17 April 1995; and in all other re
spects from the beginning of the fITst pay period 
commencing on or after 12 May 1995. 
Classification Supplementary 

Storeworker Level 1 
Storeworker Level 2 
Storeworker Level 3 
Storeworker Level 4 

Payment 
$ 

Storeworker Level5-Wool Classer 
Storeworker Level ~verlooker 

46.80 
48.00 
49.10 
50.40 
52.00 
54.60 

(4) Total Wage Rates (Adults) 
The total wage rate per week (inclusive of the rates 
described in subclauses (2) and (3) of this clause 
which appears in columns 2 and 3 respectively, plus 
the amount of safety net adjustment included in col
umn 4) for adult employees performing the work de
scribed by any of the classifications detailed in 
subclause (1) of this clause shall be as detailed in 
column 5 of the table below with effect, for the pur
poses of ordinary time payments only, from the be
ginning of the fITst pay period commencing on or 
after 17 April 1995; and in all other respects from 
the beginning of the fITst pay period commencing 
on or after 12 May 1995. 

Column 1 Column 2 Column 3 Column 4 ColumnS 

C1assification Base Supple- Arbitrated Total 
Rate mentary Safety Rate 

Payment Net 
Adjustment 

$ $ $ $ 

Storeworker Level 1 328.70 46.80 16.00 391.50 
Storeworker Level 2 337.50 48.00 16.00 401.50 
Storeworker Level 3 345.10 49.10 16.00 410.20 
Storeworker Level 4 354.30 50.40 16.00 420.70 
Storeworker Level 5 
-Wool Classer 365.20 52.00 16.00 433.20 
Storeworker Level 6 
-Overloo1<er 383.50 54.60 16.00 454.10 

The rates of pay in this award include the fITst $8.00 
per week arbitrated safety net adjustment payable 
under the December 1994 State Wage Decision. This 
fITst $8.00 per week arbitrated safety net adjustment 
may be offset to the extent of any wage increase as a 
result of agreements reached at enterprise level since 
1 November 1991. Increases made under previous 
State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset 
arbitrated safety net adjustments. 
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The rates of pay in this award include the second 
$8.00 per week arbitrated safety net adjustment pay
able under the December 1994 State Wage Decision. 
This second $8.00 per week arbitrated safety net 
adjustment may be offset to the extent of any wage 
increase payable since 1 November 1991, pursuant 
to enterprise agreements, enterprise flexibility agree
ments or consent awards or award variations to give 
effect to enterprise agreements, insofar as that wage 
increase has not previously been used to offset an 
arbitrated safety net adjustment. Increases made 
under previous State Wage Case Principles or under 
the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be 
used to offset arbitrated safety net adjustments. 

AWARDS/AGREEMENTS
Application for variation of

No variation resulting
BARKERS' (COUNTRY) AWARD 

No. 18of1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch 

and 

Acme Bakery and Others. 

No. 1085 of 1992. 

Bakers' (Country) Award No. 18 of 1977. 

No. R 18 of 1977. 

SENIOR COMMISSIONER G.G. HALLIWELL 

7 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders-

THAT the application be wholly discontinued. 

(Sgd.) G.G. HALLIWELL, 
[L.s] Senior Commissioner. 

BAKERS' (METROPOLITAN) AWARD 
No. A13 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch 

and 

Baking Industry Employers Association of 
Western Australia and Others. 

No. 1083 of 1992. 

Bakers' (Metropolitan) Award No. 13 of 1987. 

No. A 13 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

7 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders-

THAT the application be wholly discontinued. 
(Sgd.) G.G. HALLIWELL, 

[L.S] Senior Commissioner. 

BUILDING TRADES (GOVERNMENT) AWARD 196ft 
No. 31A of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 

Minister for Works and Others. 

No. 1279 of 1994. 

Building Trades (Government) Award 1968. 

No. 31A of 1966. 

COMMISSIONER P.E. SCOTT. 

30 May 1994. 
Reasons for Decision. 

THE COMMISSIONER: This is an application by The 
Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers ("BLPPU") to amend the Building 
Trades (Government) Award 1968 (No. 31A of 1966) to delete 
from Appendix D-Award Restructuring the exemption 
provided to the Hon. Minister for Works. 

This would have the effect of applying the Appendix to the 
Building Management Authority ("the BMA"). 

The terms of the Appendix set out Objectives, Guidelines 
for Implementation, Translation and Transitional Assessment, 
Rates of Pay, and Training associated with a skills based 
classification structure, as well as the Classification Structure 
itself. 

The consultative mechanisms required to undertake the 
reclassification process are also set out. 

Appendix D was attached to the award as a result of a 
decision by Beech C dated 22 December 1993 in order No. 235 
of 1993, with an operative date of 17 November 1993 
[74 WAIG 266]. 

It was agreed at that time that the Appendix would not apply 
to the Hon. Minister for Works. 
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I am satisfied that this is not a matter which requires to be 
dealt with as a Special Case as it is related to the Structural 
Efficiency Adjustments referred to in the Statement of 
Principles arising from the State Wage Decision of December 
1994 Order No. 985 of 1994 [75 WAlG 23 at 41] pursuant to 
Section 3 Role of Arbitration and the Award System, 2.-When 
an Award May be Varied or Another Award Made Without the 
Oaim being regarded as a Special Case.-paragraph (1), which 
refers to Clause 3.-Previous State Wage Increases. 

The structural efficiency process arising from previous State 
Wage Cases sets out ~ range of measures to "improve efficiency 
of industry and provide employees with access to more varied, 
or fulftlling and better paid jobs". Those measures include 
establishing skill related career paths which provide an 

. incentive for employees to continue to participate in skill 
formation, eliminating impediments to multiskilling and 
including properly fixed minimum rates, amongst others. 

It is clear, then, that the issue of the application of a skill 
related classification structure to a particular work place is 
such a matter. 
The Applicants' Case 

The Applicants say that they originally agreed to the BMA 
not being bound by Appendix D because they believed that 
they could negotiate an integrated classification structure with 
the BMA to cover its employees whose employment is covered 
by a range of awards in this and the federal jurisdictions. They 
say, however, that those beliefs were perhaps naively held 
because notwithstanding efforts to negotiate. with the BMA to 
establish an enterprise agreement which would have included 
such a classification structure, the BMA has not been prepared 
to genuinely negotiate. The employees covered by this award 
are now at a disadvantage, regarding recognition of their skills 
and consequently their rates of pay, compared with other 
employees covered by this award. 

The Applicants brought evidence of the work done in 
applying Appendix D in other govemment employment areas 
such as the Health Department and the Perth Zoo as to the 
consultative approach, positive results, material produced as 
part of the process (which they say could be adapted for use 
with the BMA) and of the efforts made to negotiate with the 
BMA. 

Ms Harrison for the Unions provided the Commission with 
background information as to the genesis of the Appendix D, 
being a document entitled Appendix Q intended to be attached 
to the National Building and Construction Industry Award. 
The Commission was also advised that while Appendix Q has 
not been finalised at a federal level, there are proceedings 
before SDP Watson for that purpose, although it was 
acknowledged that finalisation will be some time away. 
Appendix D was based on the national framework and this 
was acknowledged by Beech C in his decision to attach the 
Appendix D to the Award. 

The operative date for Appendix D was November 1993 
which meant that any wage increases accruing to employees 
as a result of reclassification would be backdated to that date, 
no matter when the reclassification was or is done. The removal 
of the exemption would allow the Appendix's original 
operative date to apply to the Respondent in this matter. 
Alternatively, the Unions say the operative date should be the 
date of application on the basis that: 

A. The BMA should not receive the advantage of fail~ 
ing to genuinely negotiate. 

B. If the Unions had known that the BMA would not 
genuinely negotiate, the exemption would not have 
been agreed to and the operative date would have 
been the same as applied to all other respondents
i.e. November 1993. 

The Unions say also that there should be no difficulty in 
adapting the indicative skills referred to in the Appendix, to 
meet the situation at the BMA. While this may have taken 
some time elsewhere, the Unions say that because of the work 
done elsewhere, implementing the structure in the BMA would 
take less time. 

The Respondent's Case 
1. Mr Kirwan for the Respondent says that the Break

down and Repairs Services Branch, of the BMA 
which it says is the subject of the Application, oper-

ates in a client focussed autonomous way involving 
a number of different trades and awards and also 
involves carrying out of a number of administrative 
and clerical functions which are inappropriate to the 
classification structure. 

2. In the long term, the services undertaken by the 
Branch will be contracted out to the private sector 
so there will be no employees covered by the award. 
This is likely to be finalised by the end of 1995. The 
exercise of reclassifying employees would be lengthy 
and resource intensive, but futile and unnecessary. 

3. Some confusion exists over the Unions' intentions 
regarding Appendix D due to applications it has flled 
with the Commission. 

4. The needs of the organisation are not recognised or 
met by the terms of Appendix D and the Respond
ent played no part in the development of Appendix D 
which was developed to cater for the needs of those 
award respondents who were to be covered by it. 

5. It has questions about the establishment of a classi
fication committee and how the process would be 
undertaken. These are matters which had been re
solved by agreement between the Unions and the 
other respondents, but as there was no agreement 
between the Unions and this Respondent as to any 
issues associated with this matter, such resolution 
would take time. 

6. The circumstances applying and the reasons given 
when the Appendix was inserted into the Award had 
no application to the BMA. 

7. There were outstanding Structural Efficiency and Ar
bitrated Safety Net Adjustment issues for the em
ployees of the BMA. 

8. Operative date. The Respondent says that, if, not
withstanding its submission, the Commission grants 
the application, there should be no retrospectivity as 
no special circumstances exist justifying such 
retrospectivity. 

Conslusions 
It is essential, in considering this matter, to go back to the 

matter which was before Beech C when the Appendix was 
attached to the award, to examine what was said by these parties 
and the Commissioner's reasons. In essence, the employers 
respondent to the award (excluding the BMA) and the Unions 
were agreed that an appendix to deal with the classification 
structure be applied to the award, and the Unions and 
employers each put forward their own proposed Appendix. 
Those proposed Appendices were in similar terms, but not 
entirely the same. Therefore, the Commission determined a 
number of issues the subject of disagreement between the 
parties. The BMA was not heard as to its views on those 
matters. 

As to the exclusion of the BMA, Ms Harrison for the Unions 
in that matter, said at page 161 of the Transcript of hearing of 
application 235 of 1993: 

Commissioner, at the outset, we acknowledged that the 
Building Management Authority both in the construction 
area and the maintenance would not be covered by this. 
That is largely because the majority of the workers, as I 
understand it, out there are covered under the federal awards 
and to some extent under the State Construction Award, 
and on that basis I-we did attempt to have some discus
sions with the BMA to get an integrated classification struc
ture along those lines and we are hoping that perhaps that 
may eventuate. So there is consent on that area of exclud
ing this particular application from the BMA. 

The only comment regarding the Respondent's position was 
made by Mr Lange at page 162 of that transcript where he said: 

And, sir, I would also like to make, in may-some of 
the assertions of Miss Harrison as to numbers. The BMA 
does not have the majority of its employees in the build
ing and construction industry subject to a federal award. 
In fact, the ratio is at least three to one in the state award. 

No mention was made of the Respondent's intentions, either 
by way of agreeing with the hope expressed by Ms Harrison, 
or of stating any other intention. 
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So while the Unions may have harboured certain hopes or 
impressions, there is no indication that the BMA shared those . 
hopes or gave any commitments in that regard. 

The circumstances in which the Appendix was attached to 
the Award were clearly set out by Beech C, and he expressed 
a view that those circumstances were unusual. Those 
circumstances were: 

1. The Full Bench of the Australian Industrial Rela
tions Commission had dealt with an application to 
insert provisions into the National Building and 
Construction Industry Award and had approved the . 
claim in so far as it related to classifications at trade 
level and above, but did not approve the below trade 
level classifications. 

2. The National Building and Construction Industry 
Award had not been amended to reflect the deci
sion. 

3. The claim before Beech C was to reflect the classi
fications determined by the Full Bench of the Aus
tralian Industrial Relations Commission, and the 
applicants would seek the below trade level classi
fications when resolved at federal level. 

4. It was the first time the Commission had been asked 
to amend a building trades award in such a manner. 
The normal process involved the Building Trades 
(Construction) Award moving frrst to reflect con
cluded proceedings in the national level. 

5. While the parties were not in full agreement as to 
the terms of the Appendix, and in fact the Commis- . 
sioner, early in the Reasons, expressed this in terms 
that "the respondents objected to the claim" how
ever, he later notes that "the parties to this award 
believe that it needs to be amended as soon as pos
sible because in the industries covered by the award, 
and particularly the government health industry, 
employees covered by this award work alongside 
employees in the metal trades area who have been 
reclassified because of the restructuring in the En
gineering Trades (Government) Award 1967 which 
occurred in December 1992 [73 WAlG 121]." 

6. The parties had used the same basis for their respec
tive proposals "with the respondents seeking to al
ter only some of those proposals". 

7 . The parties "wish( ed) the award to be amended not
withstanding "the national position" was not clear". 
and it was not known when it would be, and the 
work in the health industry to develop relevant defi- . 
nitions etc had not been completed. In addition, he 
had "not been presented with sufficient material to 
confidently determine all of the differences between 
the claim and Counterproposal". 
Indeed, the Commissioner expressed the view that: 

"Ordinarily, faced with the above circumstance, 
I would be disposed to adjoum the application 
or altematively to re-list the matter to receive 
the further information which would assist the 
Commission. However the evidence before the 
Commission is that there is a need for some 
amendment to occur because of the close work
ing relationship between the metals and build
ing trades employees and the common 
employers respondent to both the building trades 
and metal trades awards. Indeed there is evi
dence that earlier this year some industrial ac
tion was taken when it became apparent to 
building trades employees that they were, in 
their view, ''being left behind" because the En
gineering Trades (Govemment) Award 1967 
had been varied. In these circumstances the . 
equity. good conscience and substantial merits 
of the case dictate that the matter should not be 
adjoumed or merely re-listed unless there is no 
altemative. I my view I believe there is an al
ternative." 

[77 WAlG 267] 
The Commissioner then went on to acknowledge 
the agreement of the parties that the Appendix not 

apply to the BMA, but made no further comment in 
that respect. 

I have considered the situation of the employees of the BMA 
being at a disadvantage regarding recognition of their skills 
and not receiving the benefits flowing from Appendix D, as 
compared with other employees covered by the award. I also 
have some sympathy with the Unions in their frustration at 
not being successful in negotiating an enterprise agreement 
and classification structure for the employees concerned. I 
accept that the Unions have genuinely sought such negotiations 
and that their agreement to exclude the BMA from Appendix D 
was in the hope that they could resolve an integrated 
classification structure, however, their hope and belief were 
not reciprocated. 

The question which must be answered is whether the 
Commission should now order that the BMA be bound by the 
Appendix D, and I find for a number of reasons and with 
reluctance, that it should not be so bound. Those reasons 
stem largely from the circumstances at the time when Beech 
C amended the award to attach the Appendix but also include 
other issues including the question of the future of the 
employer's operation, the subject of this application. 

The exclusion of the BMA from the Appendix was by 
agreement. The terms of the Appendix were resolved without 
the BMA having input into the matters agreed or to the decision 
made by the Commissioner in those aspects of the Appendix 
which required arbitration. 

It is not appropriate to apply to an unconsenting party a 
matter agreed to by others unless such conditions are fair and 
reasonable on their merits. This is a prinCiple recognised by 
industrial tribunals. [Municipal Officers Association v. 
Melbourne Metropolitan Board of Works, 165 CAR 478 
at 484, and Transport Workers (Northern Territory) Award 
1973,241 CAR 336]. Whilst the merits of Appendix itself 

. were not argued before me, it is clear that there has previously 
been consideration of some of the issues involved. This has 
been done by the Full Bench of the Australian Industrial 
Relations Commission, and to some extent, by Beech C in 
relation to the particular circumstances before him. It could 
be argued that in addition to the issue of the merits of the 
Appendix itself is the issue of merit relating to the employees 
of the BMA being disadvantaged vis a vis the other government 
employees covered by the Appendix. This is essentially a 
comparative wage justice argument and not available under 
the current wage fIXing regime, without other justification. 

The alternative is that the Union's expectations when it 
agreed to the exemption of the BMA have not been met. There 
was nothing put before Beech C when he originally dealt with 
the Appendix or before me which would indicate that any 
agreement was reached or undertakings given. 

It should also be noted that while the employees covered by 
this award, other than those employed by the BMA, may be 
receiving the benefits of the Appendix, they appear to be in a 
quite unique position. Ms Harrison noted that the National 
Building and Construction Industry Award has not yet been 
amended to incorporate the Appendix, nor have the associated 
State Awards. In this respect, the situation has not changed 
since the Appendix was added to the award. The employees 
of the BMA are like other employees in the building and 
construction industry. They are disadvantaged only by 
comparison with employees who have received a benefit which 
is ahead of its time, and by virtue of an agreement of their 
employers in circumstances which Beech C described at the 
time as being unusual. 

Beech C noted that he had decided, contrary to what he 
would normally have done, to amend the award because of 
the desire by the parties involved, notwithstanding the lack of 
resolution of the issues, and in spite of the National Building 
and Construction Industry Award and the normally precedent 
state awards not having been amended. He did so because of 

. circumstances concerning those employers and employees 
where the Engineering Trades (Government) Award had been 
amended for its classification structure, and employees covered 
by the Building Trades (Government) Award were working 
alongside employees covered by that award and that this 
difference had been the subject of dispute. 

It is to be noted that the BMA was also excluded from the 
amendment to the Engineering Trades (Government) Award 
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[70 WAIG 3195]. Subsequently, the BMA was specifically 
covered by a separate schedule to the Engineering Trades 
(Government) Award which arose as a result of separate 
negotiation [73 WAIG 118]. 

So, it is clear that the circumstances which caused the other 
respondents to seek an Appendix for the classification structure 
in the Building Trades (Government) Award did not arise for 
the BMA. There is no evidence that such circumstances have 
now arisen. 

As I understand it, the situation is still not resolved at the 
national level, nor have the other awards concerned been 
amended. 

Another important issue is that this Appendix does not 
merely set out a classification structure and a mechanism for 
employees to be allocated to particular levels. By its tenus it 
is quite clearly an agreement between parties jointly committed 
to objectives, processes and outcomes. Such tenus as "the 
parties are committed", "the parties acknowledge", "the parties 
confmn", "the parties .. , recognise" etc are used throughout 
the Appendix. 

The Appendix sets out certain processes which are to be 
undertaken by consultation and agreement. It requires, 
amongst other things, that they agree the competency standards, 
the accreditation authority to test the validity of employees' 
claims for reclassification, and the disputes avoidance 
procedure. 

It also requires that implementation of the Appendix shall 
be through consultative mechanisms, and provides for the 
establishment of consultative committees which are to deal 
with "matters related to implementation of the new 
classification structure, the facilitative provision contained in 
this award and matters concerning training". 

The process of initial reclassification is to be agreed between 
the employer and the union subject to certain guidelines. 

It also requires the employer to develop a training programme 
following proper consultation as set out, or through the 
establishment of a training committee. 

The terminology and processes set out in the Appendix raise 
two concerns for this application. 

1. It was clear from the evidence of Ms Harrison and 
of Mr Pakes that the relationship of these parties is 
quite removed from the consultative, cooperative ap
proach envisaged by the Appendix and taken by the 
parties who agreed to it. The dealings of the parties 
to this application, in recent times, do not provide 
the basis for optimism that such a consultative and 
cooperative approach could be applied to the imple
mentation of the classification structure, and in the 
time which is left before the branch concerned is 
disbanded. It is clear that the tenus of the Appendix 
do not reflect an approach these parties are likely to 
be able to jointly adopt at this time, as evidenced by 
their recent dealings. Those terms were resolved by 
other parties and by arbitration, neither of which 
processes involved the Respondent to this matter. 
It is true that some of the employees concerned would 
receive the benefit of the initial translation to the new 
structure, but, based on the evidence of the time taken 
to fully implement the Appendix elsewhere, and of 
the discussions and other work necessary for it to be 
achieved, it is highly unlikely that the process of re
classification would be anywhere near complete by 
the time the Branch ceases to operate. The evidence 
of Mr Dallas showed very clearly that the process 
would be a lengthy one. Whilst I accept that the work 
already done elsewhere would mean that the process 
would not take quite so long, it would be very un
likely to achieve much of benefit in the time left. 
It is important to note that, notwithstanding his ini
tial views that the Appendix was not suitable for the 
work of the BMA, Mr Pakes' evidence was that it 
could be adapted. However, some time and work, 
and importantly, cooperation would be required to 
achieve this. Although it was clear that cooperation 
would not be willingly forthcoming from the BMA, 
should the Commission have so ordered, such co
operation and resources would have been required. 

2. With the Breakdown Repairs Branch being unlikely 
to be in operation by January 1996, all that is likely 
to be achieved should the order sought be made, is 
that a number of committees may be established 
which would then work towards a result which, if it 
could be implemented before the Branch ceases to 
operate, is unlikely to apply for any reasonable pe
riod of time. In this way, unreasonable and unat~ 
tainable expectations would be created and resources 
used for little real or long tenu gain. 

As stated previously, a significant amount of time and effort 
woul~ be applied for very little result and, on balance, would 
not be a productive use of the time and resources. In any 
event, also as noted earlier in these reasons, it would be time 
and resources spent to implement something which was agreed 
by other parties in circumstances which do not apply here, 
and in tenus which do not reflect the joint intentions or 
objectives of these parties. 

For all of these reasons, the application will be dismissed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers. 

and 

Minister for Works and Others. 

No. 1279 of 1994. 

Building Trades (Government) Award 1968. 

No. 31A of 1%6. 
COMMISSIONER P.E. SCOTT. 

30 May 1994. 

Order. 
HAVING heard Ms J Harrison on behalf of The Western 
Australian Builders' Labourers, Painters and Plasterers Union 
of Workers, The Construction, Mining, Energy, Timberyards, 
Sawmills and Woodworkers Union of Australia-Western 
Australian Branch and The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian Branch, 
Industrial Union of Workers, and Mr BJGrwan on behalf of 
the Minister for Works and Others, now therefore, the 
Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders-

THAT this application be and is hereby dismissed. 

[L.S.] 
(Sgd.) P. E. SCOTT, 

Commissioner. 
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DEPARTMENT OF MARINE AND HARBOURS, 
HARBOUR MASTERS, RELIEVING HARBOUR 

MASTERS AND ASSISTANT HARBOUR 
MASTERS AWARD 1984 

No CR 433 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Merchant Service Ouild of Australia, 
Western Australian Branch, Union 

of Workers 

and 

Department of Marine & Harbours. 

No. 844 of 1994. 

SENIOR COMMISSIONER 0.0. HALLIWELL. 

2 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders-

THAT the application be dismissed for want of pros
ecution. 

[L.S] 
(Sgd.) 0.0. HALLIWELL, 

Senior Commissioner. 

LANDSCAPING GARDENING INDUSTRY AWARD 
No. IUS of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West 
Australian Branch, Industrial 

Union of Workers 

and 

AIan Oreenshaw & Co and Others. 

No. 846 of 1990. 

SENIOR COMMISSIONER 0.0. HALLIWELL. 

2 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders

THAT the application be dismissed for want of pros
ecution. 

[L.S] 
(Sgd.) 0.0. HALLIWELL, 

Senior Commissioner. 

PASTRYCOOKS'AWARD 
No. A24 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Liquor, Hospitality 
and Miscellaneous Workers Union, 
Miscellaneous Workers Division, 

Western Australian Branch 

and 

Bakewell Pies (1978) Pty Ltd and Others. 

No. 1084 of 1992. 

Pastrycooks' Award No. 24 of 1981. 

No. A 24 of 1981. 

SENIOR COMMISSIONER 0.0. HALLlWELL. 

7 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders-

THAT the application be wholly discontinued. 
(Sgd.) 0.0. HALLlWELL, 

[L.S] Senior Commissioner. 

PEST CONTROL INDUSTRY AWARD 1982 
No. A9 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West 
Australian Branch, Industrial 

Union of Workers 

and 

Allpest (Aust) Pty Ltd and Others. 

No. 840 of 1990. 

SENIOR COMMISSIONER 0.0. HALLlWELL. 

2 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it un
der the Industrial Relations Act, 1979 hereby orders

THAT the application be dismissed for want of pros
ecution. 

[L.S] 
(Sgd.) 0.0. HALLIWELL, 

Senior Commissioner. 
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SHOW GROUNDS MAINTENANCE WORKERS 
AWARD No. 55 of 1968-

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Royal Agricultural Society of Western Australia (lnc) 

and 

Western Australian Municipal, Road Boards, Parks and 
Racecourse Employees' Union of Workers. 

No. 496 of 1994. 

COMMISSIONER C.B. PARKS. 

29 May 1995. 

Order. 
WHEREAS on 28 April 1994 the applicant filed in the Com
mission a Notice of Application seeking to vary the Show 
Grounds Maintenance Workers Award No. 55 of 1968; and 

WHEREAS, by notice issued on 30 November 1994, the 
matter was listed for hearing on 23 January 1995; and 

WHEREAS on 20 January 1995 the agent for the applicant 
advised the Commission by facsimile transmission that the 
applicant did not wish to proceed with the application and 
would file a Notice of Discontinuance to that effect; and 

WHEREAS the Commission vacated the hearing date. 23 
January 1995; 

NOW THEREFORE the Commission, being satisfied that 
the applicant does not wish to proceed with the application 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979 hereby orders-

THAT this application be and is hereby wholly dis
continued. 

[L.S] 
(Sgd.) C.B. PARKS, 

Commissioner. 

CANCELLATION OF AWARDSI 
AGREEMENTSI 

RESPONDENTS-
IRON ORE PRODUCTION AND PROCESSING 

(GOLDSWORTHY MINING LIMITED) AWARD 1981 
No. A 43 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

BHP Iron Ore (Goldswortby) Pty Ltd 
and 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers; Metals and Engineering 

Workers' Union-Western Australian Branch; Construction, 
Mining, Energy, TImberyards, Sawmills and Woodworkers 
Union of Australia-Western Australian Branch; Australian 

Electrical, Electronics, Foundry and Engineering Union 
(Western Australian Branch); Transport Workers' Union of 
Australia, Industrial Union of Workers, W.A. Branch; The 
Plumbers and Gasfitters Employees' Union of Australia, 

West Australian Branch, Industrial Uniion of Workers; The 
Western Australian Builders' Labourers, Painters and 

Plasterers Union of Workers 
No. 337 of 1995. 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award 1981 

No. A 43 of 1981. 

COMMISSIONER A.R. BEECH. 
22 May 1995. 

Order. 
HAVING heard Mr P. Grogan on behalf of the Applicant and 
Mr D. Bartlem, Mr A. Clarke, Mr D Mclntyre. MrG. McCulloch 
and Ms V. Pannuthurai on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders-

THAT The Iron Ore Production and Processing 
(Goldswortby Mining Limited) Award 1981 be and is 
hereby cancelled on and from the 27th day of May 1995. 

(Sgd.) A.R. BEECH, 
[L.S] Commissioner. 

NOTICES
Award/Agreement matters

Application No. A 1 of 1995. 
APPLICATION FOR AN AWARD ENTITLED "AWU 

NATIONAL TRAINING WAGE (AGRICULTURE) 
INTERIM AWARD". 

NOTICE is given that an application has been made to the 
Commission by The Australian Workers' Union, West Austral
ian Branch, Industrial Union of Workers under the Industrial 
Relations Act, 1979 for the above Award. 

As far as relevant, those parts of the proposed Award which 
relate to area of operation or scope are published hereunder. 

3.-PARTIES BOUND 
This Award shall be binding on: 

(a) The Australian Workers' Union, w.A. Branch, Indus
trial Union of Workers. 

(b) All employees eligible to be members of the Union 
listed in Schedule A who are employed by-

(i) employers; or 
(ii) members of organisations of employers 

listed in Schedule B; and 
(c) The employers, and employer organisations, listed in 

Schedule B and members of such organisations of em
ployers. 
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4.-APPLICATION 
(a) Subject to subclause (b) this award shall apply to per

sons: 
(i) who are undertaking a Traineeship (as defined); and 

(ii) who are employed by an employer bound by this 
Award or employed by a member of an employer 
organisation bound by this Award; and 

(ill) whose employment is, or otherwise would be, cov
ered by an Award which also: 

(a) binds the employer or an organisation of which 
the employer is a member; and 

(b) binds a union which is a party to this Award 
and in respect of which the person is a mem
ber or is eligible for membership. 

(b) Notwithstanding the foregoing, this Award shall not ap
ply to employees who were employed by an employer bound 
by this Award prior to the date of approval of a traineeship 
scheme relevant to the employer, except where agreed between 
the employer and the relevant union(s). 

(c) This Award does not apply to the Apprenticeship sys
tem. 

(d) At the conclusion of the traineeship, this Award ceases 
to apply to the employment of the Trainee and the relevant 
award shall apply to the former trainee. 

SCHEDULEB 
Employers and Employer Organisations Respondents 

GENERAL 
W.A. Farmers Federation (lnc) 
239 Adelaide Terrace 
PERTH WA 6000 
The Pastoral and Graziers Association ofW.A. (Inc) 
277 Great Eastern Highway 
BELMONT WA 6104 

FARM WORKERS 
David Blair, DOODLAKINE 
Murray Field ESPERANCE 
Norman Payne, MORAWA 

FRUIT GROWING & PACKING 
Sumich Group Ltd, Mandogalup Road, MANOOGALUP 
WA 6167 
Westralian Fruit exports Pty Ltd, Capel Road, DONNY
BROOK WA 6239 
D.E. Yates, P.O. Box 40, CAPEL WA 6271 

HORTICULTURE 
Gladalan Nursery, Gray Road, ARMADALE WA 6112 
Adrians Nursery, Thomas Road, JANDAKOT WA 6164 

WlNERIES 
Houghton Wines, Stirling Road, PEMBERTON WA 6260 
Orlando Wyndham Group Pty Ltd, 26 1Wickenham Road, 
VICTORIA PARK 
GOLF LINKS & BOWLING GREENS 
MtLawley Bowling Club, Rookwood Street, MT LAWLEY 
WA 6050 
Pinjarra Bowling Club, Dickson Avenue, PINJARRA WA 
6208 

A copy of the proposed Award may be inspected at my of
fice at 815 Hay Street, Perth. 

7 June 1995 

J.CARRIGG, 
Registrar. 

Application No. A3 of 1995. 
APPLICATION FOR AN AWARD ENTITLED "AWU 
NATIONAL TRAINING WAGE (MINING) INTERIM 

AWARD". 
NOTICE is given that an application has been made to the 
Commission by The Australian Workers' Union, West Aus
tralian Branch, Industrial Union of Workers under the Indus
trial Relations Act, 1979 for the above Award. 

As far as relevant, those parts of the proposed Award which 
relate to area of operation or scope are published hereunder. 

3.-PARTIES BOUND 
This Award shall be binding on: 

(a) The Australian Workers' Union, W.A. Branch, In
dustrial Union of Workers. 

(b) All employees eligible to be members of the Union 
listed in Schedule A who are employed by-

(i) employers; or 
(ii) members of organisations of employers 

listed in Schedule B; and 
(c) The employers, and employer organisations, listed 

in Schedule B and members of such organisations 
of employers. 

4.-APPLICATION 
(a) Subject to subclause (b) this award shall apply to per

sons: 
(i) who are undertaking a Traineeship (as defined); and 

(ii) who are employed by an employer bound by this 
Award or employed by a member of an employer 
organisation bound by this Award; and 

(ill) whose employment is, or otherwise would be, cov
ered by an Award which also: 

(a) binds the employer or an organisation of which 
the employer is a member; and 

(b) binds a union which is a party to this Award 
and in respect of which the person is a mem
ber or is eligible for membership. 

(b) Notwithstanding the foregoing, this Award shall not ap
ply to employees who were employed by an employer bound 
by this Award prior to the date of approval of a traineeship 
scheme relevant to the employer, except where agreed between 
the employer and the relevant union(s). 

(c) This Award does not apply to the Apprenticeship sys
tem. 

(d) At the conclusion of the traineeship, this Award ceases 
to apply to the employment of the Trainee and the relevant 
award shall apply to the former trainee. 

SCHEDULEB 
Employers and Employer Organisations Respondents 

GENERAL 
Australian Mines & Metals Association (lnc) 
172 St George's Terrace 
PERTH WA 6000 

GOLD 
Kalgoorlie Consolidated Gold Mines Pty Ltd 
P.M.B. 27 
KALGooRLIE WA 6430 

IRON ORE 
BHP Iron Ore Pty Ltd 
Box 7122 Cloisters Square 
PERTH WA 6850 

MINERAL SANDS 
Westralian Sands 
P.O. Box 96 
CAPEL WA 6271 

SALT 
Cargill Australia Ltd 
P.O. Box 420 
PORTHEDLAND WA 6721 

A copy of the proposed Award may be inspected at my of
fice at 815 Hay Street, Perth. 

7 June 1995 

J.CARRIGG, 
Registrar. 
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Application No. A2 of 1995. 
APPLICATION FOR AN AWARD ENTI1LED "AWU 
NATIONAL TRAINING WAGE (MOTOR VEHICLE 

SERVICE INDUSTRY) INTERIM AWARD". 
NOTICE is given that an application has been made to the 
Commission by The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers under the 
Industrial Relations Act, 1979 for the above Award. 

As far as relevant, those parts of the proposed Award which 
relate to area of operation or scope are published hereunder. 

3.-PARTIES BOUND 
This Award shall be binding on: 

(a) The Australian Workers' Union, W.A. Branch, In
dustrial Union of Workers. 

(b) All employees eligible to be members of the Union 
listed in Schedule A who are employed by-

(i) employers; or 
(ii) members of organisations of employers 

listed in Schedule B; and 
(c) The employers, and employer organisations, listed 

in Schedule B and members of such organisations 
of employers. 

4.-APPLICATION 
(a) Subject to subclause (b) this award shall apply to persons: 

(i) who are undertaking a Traineeship (as defined); and 
(ii) who are employed by an employer bound by this 

Award or employed by a member of an employer 
organisation bound by this Award; and 

(ill) whose employment is, or otherwise would be, cov
ered by an Award which also: 

(a) binds the employer or an organisation of which 
the employer is'a member; and 

(b) binds a union which is a party to this Award 
and in respect of which the person is a mem
ber or is eligible for membership. 

(b) Notwithstanding the foregoing, this Award shall not apply 
to employees who were employed by an employer bound by 
this Award prior to the date of approval of a traineeship scheme 
relevant to the employer, except where agreed between the 
employer and the relevant union(s). 

(c) This Award does not apply to the Apprenticeship system. 
(d) At the conclusion of the traineeship, this Award ceases 

to apply to the employment of the Trainee and the relevant 
award shall apply to the former trainee. 

SCHEDULEB 
Employers and Employer Organisations Respondents 

Motor Trade Association of Western Australia 
69 Walters Drive 
OSBORNEPARK WA 6017 
Ampol Petroleum Ltd, 220 St George's Terrace, PERTH 
WA 6000 
The Shell Company of Australia, 22 Bracks Road, NORTH 
FREMAN1LE WA 6159 
BP Cannington Service Station, 1443 Albany Highway, 
CANNINGTON WA 6107 
Diesel Motors, 1089 Albany Highway, BEN1LEY WA 
6102 
Midway Ford, 326 Great Eastern Highway, MIDLAND WA 
6056 
City Motors, 505 Newcastle Street, PERTH WA 6000 
Car Care (WA) 65 Lindsay Street, PERTH WA 6000 
Caravell Car Detailers, 49 Kent Street, CANNINGTON WA 
6107 

A copy of the proposed Award may be inspected at my office 
at 815 Hay Street, Perth. 

7 June 1995 

J.CARRIGG, 
Registrar. 

Application No. A4 of 1995. 
APPLICATION FOR AN AWARD ENTITLED "AWU 

NATIONAL TRAINING WAGE (STATE GOVERNMENT) 
INTERIM AWARD". 

NOTICE is given that an application has been made to the 
Commission by The Australian Workers' Union, West Aus
tralian Branch, Industrial Union of Workers under the Indus
trial Relations Act, 1979 for the above Award. 

As far as relevant, those parts of the proposed Award which 
relate to area of operation or scope are published hereunder. 

3.-PARTIES BOUND 
This Award shall be binding on: 

(a) The Australian Workers' Union, W.A. Branch, In
dustrial Union of Workers. 

(b) All employees eligible to be members of the Union 
listed in Schedule A who are employed by-

(i) employers; or 
(ii) members of organisations of employers 

listed in Schedule B; and 
(c) The employers, and employer organisations, listed 

in Schedule B and members of such organisations 
of employers. 

4.-APPLICATION 
(a) Subject to subclause (b) this award shall apply to per-

sons: 
(i) who are undertaking a Traineeship (as defined); and 

(ii) who are employed by an employer bound by this 
Award or employed by a member of an employer 
organisation bound by this Award; and 

(iii) whose employment is, or otherwise would be, cov
ered by an Award which also: 

(a) binds the employer or an organisation of which 
the employer is a member; and 

(b) binds a union which is a party to this Award 
and in respect of which the person is a mem
ber or is eligible for membership. 

(b) Notwithstanding the foregoing, this Award shall not ap
ply to employees who were employed by an employer bound 
by this Award prior to the date of approval of a traineeship 
scheme relevant to the employer, except where agreed between 
the employer and the relevant union(s). 

(c) This Award does not apply to the Apprenticeship sys
tem. 

(d) At the conclusion of the traineeship, this Award ceases 
to apply to the employment of the Trainee and the relevant 
award shall apply to the former trainee. 

SCHEDULEB 
Employers and Employer Organisations Respondents 

The Department of Conservation and Land Management 
Hackett Drive 
CRAWLEY WA 6009 
Water Authority of Western Australia 
619 Newcastle Street 
LEEDERVILLE WA 6007 
Westrail 
G.P.O. Box S1422 
PERTH WA 6001 
Main Roads of Western Australia 
P.O. Box 6202 
EASTPERTH WA 6004 
Department of Land Administration 
Midland Square 
MIDLAND WA 6056 
Department of Transport 
1 Essex Street 
FREMANTLE WA 6160 
Department of Agriculture 
Baron-Hay Court 
SOUTH PERTH WA 6151 
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Agriculture Protection Board 
Baron-Hay Court 
SOUTHPERTH WA 6151 
Waterways Commission 
LOndon House 
216 St George's Terrace 
PERTH WA 6000 

A copy of the proposed Award may be inspected at my of
fice at 815.Hay Street, Perth. 

7 June 1995 

J.CARRIGG, 
Registrar. 

Application No. PSAAG 1 of 1995. 
APPLICATION FOR REGISTRATION OF AN 

INDUSTRIAL AGREEMENT TITLED "RESIDENTIAL 
SUPERVISORS STAFF AGREEMENT 1995". 

NOTICE is given that an application has been made to the 
Commission by The Civil Service Association of Western 
Australia Incorporated under the Industrial Relations Act, 1979 
for registration of the above Agreement. 

As far as relevant, those parts of the Agreement which re
late to area of operation or scope are published hereunder. 

3.-AREA OF OPERATION 
This Agreement shall have effect throughout the state of 

Western Australia. 

4.-SCOPE 
This Agreement shall apply to all Residential Supervisors 

employed in Agricultural Schools and Colleges by the Hon 
Minister of Education. 

A copy of the Agreement may be inspected at my office at 
815 Hay Street, Perth. 

31 May 1995 

J.CARRIGG, 
Registrar. 

INDUSTRIAL MAGISTRATE
Complaints before--

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 

Industrial Relations Act 1979. 

s.83 

Peter Henry De Worboies. 

and 

Robert Anthony and Linda Joy Skidmore tJa Specutrom. 

Complaint Nos. 1684-1720 of 1994. 

Delivered: 30 May 1995. 

INDUSTRIAL MAGISTRATE 
A.R. ROBINS S.M. 

. Appearances: Mr Baxter appeared for the Complainant. 

Mr Brunner appeared for the Defendant. 

Reasons for Decision 
HER WORSHIP: In this case the Defendants seek an Order 
pursuant to Section 83(2) of the Industrial Relations Act that 
the Complainant pay the Defendants costs incurred in 
defending complaints numbered 1684-172011994 inclusive all 
of which were dismissed after a hearing which occupied three 
days. 

.The Defendants are not seeking costs for the services of its 
legal practitioner or agent, which can only be given pursuant 
to Section 83(3) in cases where it is the Court's opinion that 

the proceedings have been frivolously or vexatiously instituted. 
Paragraphs 2 and 3 of the Complainant's submissions appear 
to be founded on the assumption that this is the basis of the 
Defendant's claim for costs, however the Defendants make 
no submission in these terms. 

I refer to Latoudis v Casey (1990) 170 CLR 534 a decision 
of the High Court of Australia wherein Mason CJ examined 
the nature of costs and said at p.543: 

"If one thing is clear in the realm of costs it is that in 
criminal, as well as civil proceedings, costs are not 
awarded by way of punishment of the unsuccessful party. 
They are compensatory in the sense that they are awarded 
to indemnify the successful party against the expense to 
which he or she has been put by reason of the legal pro-
ceedings". . 

In this case the Defendants were put to the trouble and 
expense of defending all complaints, in order to exculpate 
themselves, and after a three day hearing all charges were 
dismissed. 

Because the evidence was taken over three days, and almost 
two months elapsed between the first and second days of the 
hearing, it was necessary for a transcript to be obtained, and 
the Defendants are entitled to be re-imbursed for that cost. 

The Complainant relied upon diary entries which he 
maintained overthe period 14th February-17th June 1994 
and tendered his diary as Exhibit "H". It was necessary for 
the Defendants to obtain photocopies of these entries and 
photocopies of the other numerous documentary exhibits 
produced to the Court, and the claims for photocopying will 
be allowed in the total sum of $241.50. 

I also allow the $10 fee claimed for obtaining the Extract of 
Business Name, which was tendered as Defendants' Exhibit 
2. 

With respect to the claims for witness fees for the Defendants 
and Mr James Campbell, who gave evidence for the Defence 
on both 8th and 9th March 1995, I refer to the decision of Mr 
1.G. Brown S.M. in The Forest Products. Furnishings and 
Allied Industries Industrial Union of Workers, WA Branch v 

. Jason Industries T/A Jason Furniture, umeported cases Nos. 
242 and 274-296/93 wherein His Worship used the Local Court 
Rules as a guide to the allowances for witness fees in the 
Industrial Magistrates' jurisdiction. He noted that $60 per 
day was then the maximum allowance available for witnesses 
other than business or professional persons. Those rates have 
since increased, however the Defendant claims the sum of $60 
per person per day and I am satisfied that this is reasonable. 

Order 37 Rule 8 of the Local Court Rules provides that 
allowances may be made to witnesses, including plaintiffs and 
defendants if personally attending the Court, for their 
attendance at Court, and for other periods. 

In Mr Campbell's case I am satisfied that an allowance for 
two days' attendance is appropriate, and I allow the total sum 
of $120. 

Witness fees have also been claimed for the Defendants, Mr 
and Mrs Skidmore, who attended on all three days of the 
hearing. Each was individually summoned to attend, in their 
respective capacities as partners trading under the business 
name Specutrom. All complaints were contested, and the 
Defendants had the right to be present throughout the hearing. 
The Defence has submitted that both are entitled to be 
remunerated for the full duration of the hearing, due to their 
inability to attend to business whilst both were in Court. Mrs 
Skidmore's evidence was much brief er than Mr Skidmore's, 
and the question arises as to why she remained in Court 
thereafter. She could have returned to the business premises, 
while Mr Skidmore remained in Court. Had any queries arised, 
Mrs Skidmore could have been telephoned to obtain her 
instructions. 

In the case of Mrs Skidmore I allow witness fees for two 
days and in the case of Mr Skidmore I allow fees for three 
days, at the rate of $60 per day, a total of $300. 

I order that the Complainant pay the Defendants' costs of 
defending these proceedings in the total sum of $671.50. 

A.R. ROBINS S.M., 
Industrial Magistrate. 
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EDITOR'S NOTE: Relative Reasons for Decision 
published (74 WAIG 3023) 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 

Industrial Relations Act 1979. 
s.83 

The Forest Products, Furnishing & Allied Industries 
Industrial Union of Workers, WA Branch 

and 
Jason Industries Ltd tJa Jason Furniture 

Complaint Nos. 242193 and 274-296/93 

INDUSTRIAL MAGISTRATE 
LG. BROWN ESQ. S.M. 

Delivered: 23 December 1994. 

Brief Reasons for Decision. 
HIS WORSHIP: These complaints were relisted before me at 
9.30 a.m. on 22 December 1994, so that orders as to compen
sation, penalty and costs could be made following my deci
sion published on 26 October 1994. 

Mr Brunner who appeared for the Defendant Company in
formed the Court that on 17 October 1994, the Directors of 
the Company appointed Mr Alden Halse of Messrs Ferrier 
Hodgson, Chartered Accountants, as Administrator of the 
Company pursuant to Section 436A of the Corporation's Law. 
A copy of the resolution was provided to the Court. 

Section 437A of the Corporation's Law provides: 
"While a company is under administration, the admin

istrator: 
(a) has control of the company's business, prop

erty and affairs; and 
(b) may carry on that business and manage that 

property and those affairs; and 
(c) may terminate or dispose of all or part of that 

business, and may dispose of any of that prop
erty; and 

(d) may perform any function, and exercise any 
power, that the company or any of its officers 
could perform or exercise if the company were 
not under administration." 

A meeting of Creditors has already been convened by the 
Administrator as required by Section 439A, and it has been 
adjourned until 10 January 1995 pursuant to Section 439B(2). 

It is submitted to this Court that Section 440D prevents any 
further step being taken in these proceedings unless the ex
ception applies. That Section provides: 

"During the administration of a company, a proceeding 
in a court against the company or in relation to any of its 
property cannot be begun or proceeded with, except: 

(a) with the administrator's written consent; or 
(b) with the leave of the Court and in accordance 

with such terms (if any) as the Court imposes." 
Mr Lowry w.ho appeared for the Complainant stated that 

although he was present at the meeting of creditors, he be
lieved that the Administrator required an order to be made by 
this Court as to amounts due and payable before he can prop
erly regard the redundancy payments, costs and penalties (if 
any) as debts due and payable by the Company. He, there
fore, asks that the formal orders be made in respect of each 
successful complaint. 

In my view the complaints against the Defendant Company 
in this Court are still proceeding because no formal orders 
other than a fmding of "proven" or "dismissed" as appropri
ate, have yet been made. I, therefore, consider that Section 
440D applies in this case and these proceedings cannot be 
finalised except, 

(a) with the Administrator's written consent; or 
(b) with the leave of the Federal Court of Australia. 

Given the stage which has been reached in these proceed
ings, and the nature of the proceedings, it would be surprising 
if the Administrator declined to give his written consent. 

Accordingly, this Court is prepared to again hear the parties 
on any working day prior to 10 January 1995 at 9.00 a.m. at 

Central Law Courts, provided either of the above two excep
tions is complied with. A copy of the relevant document should 
be provided to the Clerk of Industrial Magistrates' Court if 
these matters are to be relisted. 

A copy of these reasons is to be faxed to each party on 23 De
cember 1994. 

I.G. BROWN S.M., 
Industrial Magistrate. 

IN THE INDUSTRIAL MAGISTRATE'S COURT 
OF WESTERN AUSTRALIA 

HELD AT PERTH 

Nos. 242 and 274-296/93. 

Delivered: 13 January 1995. 

BETWEEN: 

The Forest Products, Furnishings & Allied Industries 
Industrial Union of Workers, WA Branch 

Complainant 

and 

Jason Industries Ltd tJa Jason Furniture. 

Defendant. 
Before Mr I.G. Brown S.M 

Reasons for Decision. 
On 6 January 1995, I again heard the parties in regard to 

final orders. I allowed time for written submissions on the 
issue of interest claimed on behalf of each complainant. These 
submissions have been received and considered. 

I have endorsed on each of the successful complaints an 
amount which was underpaid in terms of the award, together 
with an amount of costs. I have set out below, reasons why I 
have allowed no time to pay and specified enforcement pur
suant to Regulation 10. 

As to the claim for interest, it seems to me that given the 
provisions of section 83(8) of the Industrial Relations Act, 
the provisions of the Justices' Act, do not apply to the claim 
for interest. I take that view because, although the Justices' 
Act procedures are adopted by Regulation 3, the Justices' Act 
is silent as to pre-judgement interest, hence it is appropriate to 
return to section 83(8). 

The submission by the Defendant in regard to interest is 
helpful in that it concedes that the issue of interest has not yet 
been considered by the Full Bench. I note that another Indus
trial magistrate expressed views in the Como Investments case, 
but this Court is not bound by that decision. It is regrettable 
that the Full Bench has not had an opportunity to decide this 
issue, because it is obviously a significant issue when large 
sums are pursued in this Court under the provisions of section 
83(4). I note that pre-judgment interest may be claimed in the 
Local Court and all superior civil Courts in this State and given 
that section 83 proceedings are not criminal proceedings, the 
issue of interest is a live issue. 

In my view this Court should not allow interest for the pe
riod prior to making orders for payment unless there has been 
a claim for interest in the original complaint or by a subse
quent amendment specifying interest at a particular rate per 
annum or the rate prescribed pursuant to section 32 of the 
Supreme Court Act which provides: 

"32. (1) In any proceedings for the recovery of any 
money (including any debt or damages or the value of 
any goods), the Court may order that there shall be in
cluded, in the sum for which judgment is given, interest 
at such rate as it thinks fit on the whole or any part of the 
money for the whole or any part of the period between 
the date when the cause of action arose and the date when 
the judgment takes effect. 
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(2) This section does not-
(a) authorize the giving of interest upon interest; 
(b) apply in relation to any debt upon which in

terest is payabl;e as of right whether by virtue 
of any agreement or otherwise; or 

(c) affect the damages recoverable for the dishon
our of a bill of exchange. 

(3) This section applies to proceedings in a Local 
Court, except where the sum of which judgment is given 
does not exceed $750." 

That section, together with section 34 of the Supreme Court 
Act, provides a discretion for an Industrial Magistrate sitting 
in the Industrial Magistrates' Court to order interest, in addi
tion to the sum for which judgment is given, for the whole or 
a part of the period between the cause of action arising and 
the date of judgment. 

It has been held that a claim for interest must be pleaded in 
all civil proceedings, see Supreme Court Rules, Order 20 rule 
2. If a claim for interest is not pleaded, interest will not be 
allowed to the successful Plaintiff, see Ward v. Chief Constable 
of Avon and Somerset (1985) 129 SJ 537. 

There is no evidence before me of any priorclaim for inter
est by the complainant and accordingly I make no order. 

As to the claim for witness expenses, I am satisfied that an 
allowance for three days is appropriate in each case and that 
the sum of $60.00 per day be allowed, that being the maxi
mum allowance available for witnesses (other than profes
sionallbusiness persons) under the Local Court Scale of Costs 
current at that time. There is no prescribed scale of allow
ances in the Justices' Act, and in deciding what is reasonable 
pursuant to section 151, it is proper to use the Local Court 
Rules as a guide. I accept that in each case, a claim should be 
allowed for the attendance as witnesses at the first hearing 
because the normal rule is that such costs follow the outcome 
of the re-hearing, unless the Full Bench directs otherwise. 

As to the quantum of penalty imposed in respect of each 
complaint, I accept that I am bound by the decision of the Full 
Bench in Oliver's case 74 WAIG 2637, and in the circumsances 
of this case the provisions of section 166A of the Justices' 
Act apply. In determining an appropriate penalty, I take into 
account the fact that some of the delay was caused by the need 
for an appeal, but optherwise it is clear that the Defendant 
adopted a firm approach and has elected to put the complain
ants to strict proof. That has resulted in the dismissal of some 
complaints. In my view the approach adopted by the Defend
ant throughout the dispute reflects poorly on its 
managementand a penalty rather than a caution is appropri
ate. In particular, the different approach adopted with the group 
of employees who were terminated in October 1993 is in stark 
contrast to this group, and the evidence ofMr Brian Matthews, 
which this Court accepted, is relevant to this is issue of pen
alty. 

I consider that in each case where the complaint is proven, a 
penalty of $200.00 should be imposed on the Defendant. That 
sum takes into accountboth the mitigating circumstances de
scribed by counsel for the Defendant, and the need for this 
Court to make clear that a deliberate failure to pay sums due 
to low paid, and in some cases long serving staff, justifies a 
deterrent component in the penalty. 

As to time to pay and default, it is necessary to consider the 
effect of the Fines, Penalties and Infringement Notices En
forcement Act of1994, which operates from 1 January, 1995, 
together with the Acts' Amendment (Fines, Penalties and In
fringement Notices) Act 1994, "the Act". 

Note that Part 7 of the Act amends the Industrial RelationsAct 
1979 at section 113(4), so that in the event that a penalty is 
imposed in respect of any offence under the Industrial Magis
trates' REgulations or any other Regulations made under the 
Industrial Relations Act it must be enforced pursuant to the 
new Acts. 

However, there appears to be nothing in the Act which oth
erwise affects the operation of the Industrial Relations Act 
1979. Accordingly, the Industrial magistrates' Court Regula
tions, made pursuant to sub-section 113(3) of the Industrial 
Relations Act 1979, remain .operative in regard to penalties, 
costs and orders for payment under section 83 (4), ie amounts 
underpaid. 

The issue of enforcement of such orders is dealt with in 
Regulation 10 which provides: 

"1. Any fine, penalty, or costs directed to be levied by 
execution, and also any sum of money or costs pay
able under any award, order or judgment of an In
dustrial Magistrates' Court, shall be recoverable by 
Warrant of Execution in the form of Form 5 or 6 in 
the Schedule, as the case requires. 

2. A Police Officer, under a Warrant of Execution, may 
seize and take and cause to be sold any goods (which 
term includes cheques, bills of exchange, promis
sory notes, specialties, or other securities for money) 
that the person against whom the Warrant was is
sued is or may be possessed of or entitled to or has 
power to assign or dispose of, except that the fol
lowing goods are protected from seizure, namely-

wearing apparel of that person to the value of 
one hundred dollars and of his wife to the value 
of one hundred dollars and of his family to 
the value of ftfty dollars for each member 
therof dependent on him; household furniture 
and effects to a value not exceeding in the ag
gregate three hundred dollars; implements of 
trade to the value of one hundred dollars; all 
beds and bedding; family photographs and 
portraits. 

3. The Police Officer shall hold any cheques, bills of 
exchange, promissory notes, special ties, or other 
securities for money that are seized or taken under 
the Warrant of Execution, as a security for the amount 
directed to be levied under the Warrant, or so much 
thereof as has not been otherwise levied or raised 
for the benefit of the execution creditor, and may 
receive any moneys payable by virtue, of any such 
instrumentfrom the person liable under it. 

4. The Police Officer may sue in the name of the per
son against whom the Warrant of Execution was is
sued, or in the name of any person in whose name 
the debtor might sue, for the recovery of the sums 
secured or made payable by any such instrument 
when the time of payment thereof arrives. 

5. Any money paid to the Police Officer or recovered 
in an action brought by him in respect of any such 
instrument shall be paid to the Registrar by him. 

6. A sale of goods that are taken in execution shall not, 
unless the goods are of a perishable nature, be made 
until after the expiration of the five days at least next 
following the day on which the goods, were taken, 
except upon the request in writing of the person 
whose goods are taken. 

7. Until the sale, the goods shall be deposited by the 
Police Officer in some fit place or they may remain 
in the custody of a fit person approved by the Police 
Officer to be put in possession by him. 

8. The Police Officer may deduct out of the amount 
realised by the sale, the costs incurred in the execu
tion of any Warrant of Execution and all costs and 
charges actually incurred in effecting the sale, and 
shall render to the owner of the surplus (if any) after 
retaining the amount of the sum of which the War
rant was issued and the proper costs and charges of 
the execution of the Warrant. 

9. A written account of the costs and charges incurred 
in respect of the execution of any Warrant of Execu
tion shall be sent by the Police Officer to the Regis
trar, and the person against whom the Warrant was 
issued may, at any time within one month after the 
levy, inspect the account at any reasonable time and 
take a copy thereof. 

10. A Writ or Warrant of Execution issued under the 
Act has the same effect against any property (includ
ing land under the Transfer of Land Act, 1893) as a 
Writ of Fieri Facias issued out of the Supreme Court. 

11. Section 133 of the Transfer of Land Act, 1893 ap
plies to a sale under a Writ or Warrant of Execution 
issued under the Act, and that section and the sched
ules therein referred to shall, in relation to any such 
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sale, be read as if the words 'Warrant of Execution 
issued out of the Court' were inserted in place of 
"Writ of Fieri Facias issued out of the Supreme 
Court'; and as if the word 'Sheriff' included the 
Police Officer effecting the sale." 

Regulation 11 provides for a Warrant of Commitment in 
cases where there is an individual person named as a Defend
ant. Where a corporation is involved, as in the present case, 
that Regulation has no application. it is necessary in this case 
to decide if an Industrial Magistrate can fix a period of de
fault, and at which rate the default period is to be calculated. 

Regulation 14 provides a basis for the Industrial Magistrate . 
when directing the payment of any sum of money (which in
cludes a penalty) or costs, to direct that the order shall be 
enforced in the manner provided by Regulation 10. Were it 
not for this specific provision, this Court would be left to rely 
on the terms of Regulation 3(1) which adopts the procedure 
prescribed in the Justices' Act 1902. Because all the enforce
ment provisions in the Justices' Act 1902 have been repealed, 
it would result in a vacuum in regard to enforcement proce
dures. 

However, for the reasons set out above, I take the view that 
because of the repeal of the various provisions in the Justices' 
Act, the specific requirement in sub-section 155(2) of the Jus
tices' Act and the fact that these penalties and costs are not 
''required to be paid to the Consolidated Revenue Fund' as 
specified in section 169 of the Justices' Act (which has not 
been repealed), this Court has no power to fIx time to payor 
order default. 

In regard to the various amounts of money specified in each 
complaint as being underpayments, witness expenses, costs 
or penalties, I direct that the order be enforced forthwith in 
the manner provided in Regulation 10. 

In making that order, I recognise that the involvement of the 
Administration (Mr Halse) may complicate the execution proc
ess. However, that is a problem to be resolved without in
volvement of the judiciary. I will sign appropriate Warrants 
as soon as they are presented to me at my Chambers. 

(Sgd.) I.G. BROWN, S.M. 

EDITOR'S N01E: Relative Reasons for Decision ' 
published (75 WAIG 139). 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

s.83 

(Complaint Nos. 1098-1114 of 1994) 
Roberta Sharon Gladwell 

and 
The Swan Brewery Company Ltd 

(Complaint Nos. 1115-1131 of 1994) 
Stephen Paul Johnson 

and 
The Swan Brewery Company Ltd 

(Complaint Nos. 1132-1148 of 1994) 
Kevin Laurence Koenort 

and 
The Swan Brewery Company Ltd 

(Complaint Nos. 1149-1165 of 1994) 
Darryl Lawrence Smith 

and 
The Swan Brewery Company Ltd 

(Complaint Nos. 1168-1184 of 1994) 
Horst Fritz Kruenert 

and 
The Swan Brewery Company Ltd 

INDUSTRIAL MAGISTRA1E 
R.J. GETHING S.M. 

Heard: 29 November 1994. 
21 December 1994. 

23 March 1995. 
Delivered: 11 May 1995. 

Mr H. Sklarz appeared for the Plaintiff 
Mr H.J. Dixon with Mr P.R. Shanahan appeared for the 

Defendant 
Reasons for Decision. 

HIS WORSHIP: These matters came before the Court for 
hearing on the 29 November 1994 and it was agreed that the 
hearing at that time should be confined to the preliminary 
question that the complaints did not disclose a cause of ac
tion. The matters were heard nominally as Gladwell and the 
Swan Brewery Company, Charges 1098-1114 but it was un
derstood that the decision on that matter would determine each 
and all of the actions. 

The matters were reserved for decision to allow full reasons 
to be prepared. The reasons for decision were handed down 
on the 21 December 1994 and I indicated that each of the 
complaints would be dismissed as they did not disclose a cause 
of action. The matters were then further adjourned to allow 
the question of costs to be argued. 

On 29 March 1995 I heard argument about costs and the 
matters were further adjourned for these reasons to be pre
pared. 

Section 83 ss(2) of the Industrial Relations Act empowers 
the Industrial Magistrates' Court to award costs to a success
ful party but a proviso to that power is contained in ss(3) as 
set out below: 

''In proceeding under this section costs shall not be given 
to any party in the proceedings for the services of any 
Legal Practitioner or agent of that party unless, in the 
opinion of the Industrial Magistrates' Court, the proceed
ings have been frivolously or vexatiously instituted or 
defended, as the case requires, as the case requires, by 
the other party." 

The Defendant in this matter is seeking costs on account of 
its legal practitioner's fees, and has submitted in support of its 
application that the Complainants have brought these com
plaints frivolously or vexatiously within the meaning of Sec
tion 83(3). 
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The Complainants oppose the application for costs and sub
mit: 

(a) the Court has a discretion in the award of costs; 
(b) Section 83(3) should be given full weight as the in

tention of parliament; 
(c) the Complainants were justly aggrieved at being dis

missed without compensation; 
(d) the Complainants had a bona fide claim for com

pensation which was neither frivolous or vexatious; 
(e) the test of frivolous or vexatious should be applied 

subjectively; 
. (f) the means of the Complainants and the defendant 

should be considered; 
(g) this was a test case in the area of workplace agree

ments and it was proper that the law should be tested; 
and 

(h) there should be no order for costs against the Com
plainants. 

I am satisfied that the words in Section 83(2): "in any case, 
with or without costs" gives the Court a discretion in the award 
of costs, though that discretion must-be exercised properly. 

The Defendant submitted that: 
(a) there were five claims fornot insignificant sums, each 

covering 17 alleged breaches; 
(b) the issues were of some importance; 
(c) the issues were not tried, because the Complainants 

failed in the preliminary matter of establishing juris
diction; 

(d) the claims were frivolous or vexatious within the 
meaning of the Industrial Relations Act; 

(e) the test of frivolous or vexatious. is not- subjective;· 
and . 

(f) the Defendant has been put to considerable cost de
fending the claims. 

The hearing of the preliminary issue did not turn on· any 
disputed facts, but on interpretation of the relevant industrial 
awards ("the award") and the workplace agreement ("the agree
ment") which bound both the Complainants and the Defend
ant. 

Interpretation of documents is a matter of l.aw and; gener" 
ally, a Court cannot exercise a discretion in that function, al- . 
though there is sometimes room for the beneficial construction 
of a term one way or the other. In this matter there was no 
ambiguity and no scope for the Court to construe any provi
sion in favour of either party. The substance of the claim was 
that the agreement did not give the employer (Defendant) the 
power to terminate the employment of the Complainants, so· 
the Defendant was bound by the agreement to pay the Com
plainants the various amounts of remuneration agreed therein, 
even though they were no longer employed by the Defendant. 

It was common ground that the employment of the Com
plainants had been terminated by the Defendant on 31 July 
1993. 

The employment of the Complainants had been covered by 
the award, but it appears, for some reason which I do not know, 
the Complainants did not bring an action under the award 
against the Defendant for compensation for the termination of 
employment. It seems that they are now out of time for bring
ing such an action. 

The present claim appears to be an attempt to obtain com
pensation for the dismissal on the basis that the Complainants 
either failed to bring an action, or were not successful in an 
action, for compensation under Section 29 or Section 23 of 
the Industrial Relations Act, and would now try any other 
means to obtain that compensation. The Complainants might 
have a genuine sense of grievance and feel justly entitled to 
some compensation, but they do not show that they have a 
genuine belief that these claims are a proper procedure for 
claiming that compensation. I say that because my reasons 
delivered on 21 December 1994 show that the Complainants 
very obviously had no claim under the agreement, and if prop
erly advised, would not have brought or made these complaints. 
The proposition that as the agreement contains no power to 

terminate employment, the Defendant must pay the amounts 
agreed in the agreement, can be stated, but it could not be 
supported by argument. 

The terms 'frivolous' and 'vexatious' are well established 
at law, but the Defendant has referred the court of authorities 
under the Industrial Relations law of the Commonwealth. That 
legislation uses the term 'vexatiously or without reasonable 
cause', but I accept that the same sense is imported in both 
jurisdictions. 

In HEIDT v. CHRYSLER AUSTRAUA LID (1976 23 FLR) 
p259 the Court relied as authority for the interpretation of 
these terms on the judgment of Sir Garfield Barwick C.J. in 
GENERAL STEEL INDUSTRIES INC v. COMMISSIONER 
FOR RAILWAYS NSW(1969) 112CLR 125 atp138 in which 
His Honour states: 

'The test to be applied has been variously expressed: 
'so obviously untenable that it cannot possibly suc
ceed'; 
'manifestly groundless'; 
'so manifestly faulty that it does not admit of argu
ment'; 
'disclose a case which the court is satisfied cannot 
succeed'; and 
'be manifest that to allow them' (the pleadings) 'to 
stand would involve useless expense'." 

Further support was provided by the judgment of Evatt J in 
NAQUI v. MBP (SA) PTY LTD Fed C of A 36 ALR 379 in 
which His Honour relied on the General Steel decision above. 

These three actions each relate to facts somewhat similar to 
those in the present matters, i.e. wrongful dismissal from em
ployment. 

I find upon the authority of HEIDT v. CHRYSLER above, 
that the test of what is frivolous or vexatious is not subjective 
to the Complainants. 

In the present matters the Complainants have not made out 
any cause of action and each of the claims fell within each of 
the expressions listed by Sir Garfield Barwick above. I find 
that the actions were brought frivolously or vexatiously: they 
had no chance of success. . 

The fiction of tQe Complainants' case was shown by the 
fact that, although the Complainants did not allege dismissal, 
or wrongful dismissal, as a cause of action, the Complainants 
would have to give evidence of wrongful dismissal to estab
lish and to justify their claims. The wording of the complaints 
suggest that dismissal was not an element of the claims, merely 
the failure to pay the agreed amounts, but Counsel for the 
Complainants was compelled during submissions to admit that 
they would have to show wrongful dismissal in order to es
tablish their claims. 

If the matters had gone to trial, evidence of wrongful dis
missal would have been met with a submission that the cause 
of action was essentially wrongful dismissal which is gov
erned by Section 23 of the Industrial Relations Act. 

There was some merit in the Complainants' submission that 
they were dealing with the completely new area of workplace 
agreements and it was proper that the law should be tested, 
but I reject that as a ground for not allowing costs, as the 
claims had no grounds that could really be tested by argument 
and determination. 

If the Complainants, being unemployed wage earners, had 
been Defendants, I could more readily take into account their 
means. Defendants are forced to come to Court to defend 
claims against them and, if unsuccessful, the Court should 
take their means into account, particularly if they have an ar
guable defence, but a complainant can count the probable cost 
of an unsuccessful prosecution before commencing an action, 
and can be deemed to have accepted that cost. We would not 
deter aggrieved persons from their right to resort to the Courts 
but where the complaint brought has no legal merit or, more 
particularly, does not, disclose an arguable claim, the Defend
ant should not be left with the burden of bearing the whole 
cost of defending only because the Complainant may be of 
less means than the Defendant. 

I am aware that authorities on Sections 151-154 of the J us
tices Act require the Court to take into account the means of 
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unsuccessful Defendants, but I do not know of similar author
ity for unsuccessful Complainants. 

Having found that the complaints were frivolous within the 
meaning of the Act, and having indicated that the complaints 
would be dismissed, I hold that the Defendant is entitled to 
costs. 

Section 83(8) of the Industrial Relations Act enacts: 
"Unless otherwise prescribed, the practice and proce

dure to be observed before an industrial magistrates court 
shall be those observed in civil proceedings." 

Regulation 3(1) of the Industrial Relations (Industrial Mag
istrates' Courts) Regulations enacts: 

"Subject to the Act and to these Regulations, proceed
ings before an industrial magistrate's court and in par
ticular ..... and the costs and allowances to parties and 
witnesses shall be, with such modification as circum
stances require, those prescribed by the Justices Act, 1902, 
in respect of proceedings before justices for a simple of
fence." 

It seems that any costs awarded will be pursuant to Section 
151 of the Justices Act. Counsel for the Complainants sub
mitted that the Court should allow as costs only the amounts 
allowed under the Official Prosecutions (Defendants' Costs) 
Act. This Court is not bound by that Act, this not being an 
official prosecution, but would use the amounts under that 
Act as a guide. 

As the matter argued was the preliminary question as to ju
risdiction and this was determined by interpretation of two 
fairly simple documents, I consider that the matter was not of 
sufficient complexity or importance that the Court should al
low costs very much higher than those in the scale of the Of
ficial Prosecutions (Defendants' Costs) Act. 

Accordingly I will allow as costs: 

Counsel fee: for attendance 29.11.94 
for getting up 
attendance on 30.8.94 
attendance on 17.11.94 
attendance on 21.12.94 

Each of the five Complainants will have 
to pay one-fifth share of that amount: 
and costs relating to particulars 

$ 
750.00 
750.00 
150.00 
200.00 
100.00 

$1,950.00 

390.00 
110.00 

$500.00 

The complaints are now formally dismissed and each of the 
Complainants are to pay costs of $500. 

I allow the costs relating to particulars for the reason that 
although these costs might not be contemplated in proceed
ings under the Justices Act, Sec. 83(8) of the Industrial Rela
tions Act creates the requirements to provide formal particulars, 
I think. 

R.J. GETHING S.M., 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH. 
Industrial Relations Act 1979. 

s.83 

Transport Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch 

and 
Giacci Bros Pty Ltd 

Complaint Nos. 1838-1852 of 1994; 1853-2034 of 1994 
and 2035 of 1994. 

INDUSTRIAL MAGISTRATE 
A.R. ROBINS S.M. 

Delivered: 30 May 1995. 
Reasons for Decision. 

HER WORSHIP: In this case, the Defendant Company seeks 
an order that the Complainant pay the Defendant's costs in
curred in defending complaints numbered 1838-1852, 
1853-2034 and 2035 of 1994, all of which were withdrawn 
on the application of the Complainant when they came before 
the Court for hearing on 8th March 1995. 

The Complaints were withdrawn because the State Union 
which made the complaints had no standing to make them, 
and also because the Defendant was not a respondent to the 
award alleged to have been breached. The Complaints were 
inherently defective from the beginning. 

S.83(2) and (3) of the (WA) Industrial Relations Act also 
provides for orders for costs to be made, excluding Solicitors' 
costs, unless in the opinion of the Industrial Magistrates' Court 
proceedings have been frivolously or vexatiously instituted 
or defended by ... the other party. 

These proceedings appear to have been instituted in reli
ance on Section 178 of the Industrial Relations Act (Com
monwealth) 1988. 

I refer to Section 347 of the (Commonwealth) Industrial 
Relations Act 1988 which reads as follows: 

"(1) A party to a proceeding (including an appeal) in a 
matter arising under this Act shall not be ordered to 
pay costs incurred by any other party to the proceed
ing unless the first-mentioned party instituted the 
proceeding vexatiously or without reasonable cause. 

(2) In subsection (1): 
"costs" includes all legal and professional costs and 
disbursements and expenses of witnesses." 

The Defendant is clearly entitled to be awarded its disburse
ments, however the further question arises, were these pro
ceedings, commenced by a Complainant who had no standing 
to make the Complaint, against a Defendant who was not a 
respondent to the relevant award, instituted frivolously, or 
vexatiously or without reasonable cause? 

In Naqvi v. MBP (SA) Pty Ltd 36 ALR 379 the Federal 
Court held that where a court had no jurisdiction to hear the 
matters at the time when they were instituted, the proceedings 
were instituted vexatiously or without reasonable cause. 

In the present case, I am satisfied that the proceedings were 
instituted without reasonable cause, because the Defendant 
was not bound by the relevant award, and accordingly could 
not have breached it in terms of Section 83 of the Industrial 
Relations Act. 

The Complainant submits that the defects in the Complaints 
occurred through a clerical error in so far as the Complain
ant's name is concerned, which was capable of being rectified 
had the matter continued in front of a Magistrate. However, 
amending the Complainant's name could not change the fact 
that the Defendant was not a Respondent to the Award. Re
gardless of how the errors occurred, the Defendant Company 
was put to the trouble and expense of instructing Solicitors in 
order to exculpate itself, and at the date of hearing the De
fendant's case had been got up for trial. 

I refer to Latoudis v. casey (1990) 170 C.L.R. 534 a deci
sion of the High Court of Australia wherein Mason CJ exam
ined the nature of costs and said at p.543: 

"If one thing is clear in the realm of costs it is that in 
criminal, as well as civil proceedings, costs are not 
awarded by way of punishment of the unsuccessful party. 
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They are compensatory in the sense that they are awarded 
to indemnify the successful party against the expense to 
which he or she has been put by reason of the legal pro
ceedings." 

In the case of Heidt v. Chrysler AustraliaLtd (1975) 26 FLR 
257 Northrop J. of the Australian Industrial Court discussed 
the legislative provisions relating to the awarding of costs in
cluding the words "vexatiously or without reasonable cause" 
in Section 197 A of the Act, and said at p.272: 

"The policy of .. Section 197 A of the Act is clear. It is 
designed to free parties from the risk of having to pay the 
costs of an opposing party. At the same time the section 
provides a protection to parties defending proceedings 
which have been instituted vexatiously or without rea
sonable cause. This protection is in the form of confer
ring a power in the court to order costs against a party 
who, in substance, institutes proceedings which in other 
jurisdictions may constitute an abuse of the process of a 
court". 

At p. 273 he said: 
'The test to be applied has been variously expressed: 

'so obviously untenable that it cannot possibly succeed'; 
'manifestly groundless'; 'so manifestly faulty that it does 
not admit of argument'; 'discloses a case which the court 
is satisfied cannot succeed'; 'under no possibility can there 
by a good cause of action'; be so manifest that to allow 
them' (the pleadings) , to stand would involve useless 
expense'. At times the test has been put as high as saying 
that the case must be so plain and obvious that the court 
can say at once that the statement of claim, even if proved, 
cannot succeed; or 'so manifest on the view of the plead
ings, merely reading through them, that it is a case that 
does not admit of reasonable argument'; 'so to speak ap
parent at a glance." 

At 274 he said: 
"In addition to the illustrations of the expression of the 

test set out, reference may be made to the following ex
pressions "one which no sensible man would have 
brought', "bad beyond argument." 

The present case was not a situation where a hearing pro
ceeded and one party was unsuccessful. It is plain in this case 
that these complaints were so manifestly faulty that they could 
not possibly succeed, yet they remained on foot from 23rd 
November 1994 when the Complaints were made, until 30th 
November 1994 when they first came before the Court, and 
continued through to 8th March 1995 when the Complainant 
withdrew them all on the day appointed for hearing. I am 
satisfied these proceedings were instituted vexatiously or with
out reasonable cause and that the Defendant is entitled to be 
compensated for its financial loss in defending such proceed
ings. Accordingly there will be an order that the Complainant 
pay to the Defendant Company its costs and disbursements. 

The Industrial Relations Act provides that proceedings in 
the Industrial Magistrates' Court shall be in accordance with 
the Justices Act and Sec. 151 of the Justices Act provides that 
"in all cases of summary convictions and orders the justices 
making the same may, in their discretion order ... that the de
fendant shall pay to the complainant such costs as to them 
seem just and reasonably". Courts of Petty Sessions normally 
award costs to successful Defendants pursuant to Sec.5(1) of 
the Official Prosecutions (Defendants' Costs) Act and the scale 
prescribed pursuant thereto. 

In this case Counsel appeared on three dates, including to
day, each appearance being of the order of one hour. The 
scale prescribed under the Official Prosecutions (Defendants' 
Costs) Act provides in Item 1 for a maximum of $710 for 
Counsel's appearance on one day, and states that no allow
ances should be made for second counsel or solicitor attend
ing. This reduces to $355 for a half day, or three hours, or an 
hourly rate of $118.33 and consequently for the three Court 
appearances I allow a total of $355.00. 

It is appropriate that an allowance be also made for getting 
the matter up for trial. 

I refer to the case of The Forest Products, Furnishings and 
Allied Industries Industrial Union of Workers, WA Branch v. 
Jason Industries T/As Jason Furniture, unreported decision 
Nos. 242 and 274-296/93 wherein His Worship Mr LG. 

Brown said 'There is no prescribed scale of allowances in the 
Justices Act and in deciding what is reasonable pursuant to 
Section 151, it is proper to use the Local Court Rules as a 
guide". Whilst I am not bound by this decision, I concur with 
the view that this is the appropriate approach to be taken. 

The current Local Court Scale provides both a "Routine" 
and a "Complex" scale at Item 13, "Preparation for trial". In 
paragraph 8 of its Determination dated 18th October 1994 the 
Legal Costs Committee said: "It is intended thatItem 13 should 
apply even if there is no trial. Thus, if the case is settled 
before trial and the practitioner can demonstrate that prepara
tion for trial was carried out, then costs can be recovered for 
that work". I am satisfied this matter cannot be classified as 
"Complex" and allow $390 for preparation for trial under the 
sub-heading "Routine" in Division 2. The Court ordered 
preparation of written submissions regarding costs, which ef
fectively involved the Defendant in drawing a Bill of Costs, 
for which I allow $78 pursuant to Item 25 Division 2 of the 
Local Court Scale. 

As part of the preparation for trial two certified documents 
were obtained by the Defence from the Industrial Relations 
Commission at a cost of $4.00 each. I allow $8.00 for obtain
ing these documents. 

The Complainant is ordered to pay the Defendants' costs in 
the total sum of $831.00. 

A.R. ROBINS S.M., 
Industrial Magistrate. 

BEFORE THE INDUSTRIAL MAGISTRATE AT PERTH 

Industrial Relations Act 1979. 

s.83 

Graham McCorry 

and 

Westfield Design and Construction Pty Ltd; Australian 
Electrical, Electronics, Foundry and Engineering Workers 

Union (Western Australian Branch); The Metals and 
Engineering Workers' Union-Western Australian Branch; 
The Construction, Mining, Energy, Timberyards, Sawmills 
and Woodworkers Union of Australia-Western Australian 
Branch; The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers. 

Complaint No. 425 of 1994. 

Heard: 15-16 March 1993. 

Delivered: 13 April 1993. 

INDUSTRIAL MAGISTRATE 
LG. BROWN S.M. 

Ms J.H. Smith appeared for the Complainant. 
Mr MJ. McCusker QC appeared for the first named De

fendant. 
Mr D.H. Schapper appeared for the remaining Defendants. 

Reasons for Decision 
HIS WORSHIP: This complaint alleges that between the 
6th April 1993 and the 11 th May 1993 at Whitfords and 
elsewhere, Westfield Design and Construction Pty Ltd, the 
Australian Electrical, Electronics, Foundry and Engineering 
Workers Union (Western Australian Branch), The 
Construction, Mining, Energy, Timberyards, Sawmills and 
Woodworkers Union of Australia-Western Australian 
Branch, The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial Union of Workers 
and others conspired together to advise, encourage or incite 
subcontractors to engage in conduct to injure employees in 
their employment when a reason for doing so is that the 
employee is not a member of an employee organisation; 
contrary to section 96B(3)(a) and section 96B(4) of the 
Industrial Relations Act 1979. 

Originally there were three other organisations named as 
co-conspirators; however as a preliminary issue this Court 
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ordered that the complaint as against each of those three 
organisations be dismissed. Reasons were given orally at the 
time and I do not propose to repeat them here. It is conceded 
by the prosecution that although the word "others" remains in 
the complaint there are no other persons or organisations 
alleged to be involved. 

After hearing evidence from the prosecution on 15-16 March 
1995 each of the defendants elected to call no evidence. After 
hearing submissions from counsel the court elected to publish 
written reasons. 

The prosecution provided particulars of the conspiracy by 
letter dated 12 July 1994 in the following terms: 

"The eight Defendants and others conspired together 
to advise, encourage or incite sub-contractors to engage 
in conduct to injure employees in their employment when 
a reason for doing so is that the employee is not a mem
ber of employee organisation, in that each Defendant 
entered into an agreement the terms of which were evi
denced in writing, namely the Whitford City Shopping 
Centre Redevelopment Site Agreement ("the Site Agree
ment) which was signed by each of the Defendants on 
the occasions as follows: 

1. The First Defendant, Westfield Design & Construc
tion Pty Ltd, on 10 May 1993. 

2. The Third Defendant, Australian Electrical, Electron
ics, Foundry and Engineering Union (Westem Aus
tralian Branch), on 7 April 1993. 

3. The Fourth Defendant, the Metal and Engineering 
Workers' Union-Western Australia, on 10 May 
1993. 

4. The Fifth Defendant, the Construction, Mining, En
ergy, Timberyards, Sawmills and Woodworker's 
Union of Australia-Western Australian Branch, on 
3 May 1993. 

5. The Sixth Defendant, The Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers, on 3 May 1993. 

By Clause 8 of the Site Agreement the Defendants agreed 
that the Terms of Reference in respect of Financial Union 
membership contained in the Western Australian Dispute 
Settlement Procedures Agreement 1989 ("WADSP") would 
apply for the duration of the agreement. 

Pursuant to Clause 1 (vi) of the Terms of Reference it is 
provided that: 

"The principal contractor shall inform his 
sub-contractor(s) in writing, prior to the acceptance of 
any tender, that non-unionists or unfinancial union mem
bers are not permitted to carry out construction work on 
any site which is governed by any of the building indus
try awards. 

Any unfinancial or non-union members who are pro
spective employees of a sub-contractor shall be dealt with 
as in Clause (iv) above. Any unfmancial union member 
employed by sub-contractors shall be dealt with as in 
Clause (v) provided that the employee in question was a 
financial union member at the time he commenced work 
on a particular site and became unfinancial on that site. 

Principal contractors shall notify, and use their best 
endeavours to ensure that, sub-contractors operating un
der consisting contracts comply with all the terms of this 
section." 

Pursuant to Clause l(iv) of the Terms of Reference it is 
provided that: 

"When a prospective employee seeks employment, the 
employer is to ask the prospective employee to produce 
evidence of his fmancial union membership as defined. 
If the employee is unable to produce evidence of finan
cial union membership, the employer shall then advise 
the prospective employee that he is required to produce 
such evidence from his union office before he can com
mencework. 

The prospective employee must travel, in his own time, 
to his union office to procure proof of his financial union 
membership. 

Payment of union contributions to the Job Steward or 
Union Organiser will not be accepted as evidence of fi
nancial union membership. 

Where, however, a prospective employee would be re
quired to travel more than 50 kilometres in order to reach 
his nearest office to procure a clear card, payment to the 
Job Steward or Union Organiser shall entitle him to com
mencework. 

In the event of an employee being required to travel to 
the union office to receive his clear card, the unions hereby 
undertake that, subject to trade qualifications and union 
rules, no person shall be refused union membership as a 
new member or refused a clear card once he has paid the 
dues of the appropriate union." 

By letter dated 26 October 1994 the prosecution provided 
further and better particulars in the following terms: 

"I. Particulars of the nature of injury to employees 
It is alleged the nature of the injury the Defendant's 
conspired to inflict upon employees of 
sub-contractors is that non-unionists or unfinancial 
union members would be deprived of work at the 
Whitford City Shopping Centre Redevelopment Site 
("the site"). 

2. The subject of the conspiracy 
All sub-contractors who carry out work at the site. 

3. Other 
No other co-conspirators are known other than the 
co-conspirators named in the complaint. 

4. Overt acts : Acts done in furtherance of the con
spiracy 

(a) In late April 1993, by attachment to a letter in 
writing dated 20 April 1993 , the First Defend
ant informed a sub-contractor of the First De
fendant, namely Allwest Ceilings that Allwest 
Ceilings shall be responsible for no ticket no 
start; compliance with the Site Agreement and 
for ensuring all employees under the control 
of the contractor are financial members of an 
appropriate Trade Union body. (Copy of let
ter and Standard Conditions for Tendering at
tached.) 

(b) deleted 
(c) The First Defendant made an application 

through its agent, the Master Builders' Asso
ciation of Western Australia, to the Western 
Australian Industrial Relations Commission 
on 18 May 1993 to ratify the Site Agreement 
pursuant to section 23 of the Industrial Rela
tions Act 1979 in Application No. 810 of 1993. 
The Second, Third, Fourth, Fifth, Sixth, Sev
enth and Eight Defendants were named as 
parties to the application. Further, agents ap
peared on behalf of each Defendant in pro
ceedings in respect of the application in the 
Commission on 3 June 1993." 

In her opening submissions Ms Smith described the 
prosecution case as an allegation that each of the defendants 
conspired togetnt;l so as to ensure all sub-contractors of the 
first defendant would be advised, encouraged and incited to 
prohibit non-union employees from working at the Whitfords 
City Shopping Centre extension site during the duration of 
the project i.e. non-unionists or unfinancial members of a union 
concerned would be deprived of work at the site. 

The evidence of John Carrigg 
Mr Carrigg is the Registrar of the WA Industrial Relations 

Commission. He produced copies of various documents 
required to be lodged by organisations. Exhibit C.1 was a 
bundle of documents including a list of office bearers for the 
second named defendant as at 31.12.1992 which included W.E. 
Game, a person also authorised to sign documents and appear 
on behalf of that organisation. Exhibit C4 is a copy of the 
rules of that organisation. 

He produced Exhibit C.5 being a bundle of documents 
including a certificate of registration of the third named 
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defendant with effect from 26 March 1993. There is a 
declaration as to office bearers of that organisation as at 1 
January 1992 which includes John Sharp-Collett as State 
Secretary and authorisation for him to sign documents and 
appear on behalf of the organisation. Exhibit C.6 is a copy of 
the rules of that organisation. He says there were no returns 
fIled as to the position on 31.12.92 or 1.1.93. 

Exhibit C.7 is a bundle of documents relating to the fourth 
named defendant including a certificate as to its registration 
with effect from 16.04.1992 and a declaration of office bearers 
as at 1.1.93 which includes Joe GaUagher who is also 
authorised to sign documents and appear on behalf of that 
organisation. Under cross-examination he said he had checked 
the return from this organisation as at 1.1.94 and found there 
was a list "in a similar form". 

Exhibit C.9 is a bundle of documents relating to the fifth 
named defendant including a certificate of its registration with 
effect from 21.5.73 and a declaration as to office bearers as at 
1.1.93 which show that Philip Mitchell is Branch Secretary 
and is authorised to sign documents on behalf of that 
organisation. Exhibit C.lO is a copy of the rules of that 
organisation. 

Mr Carrigg also produced a copy of application No. 810 of 
1993 fIled with the Commission by the Master Builders 
Association of W.A. on behalf of the first defendant on 18 
May 1993, see Exhibit C.Il. Exhibit C.12 was admitted as 
the transcript of proceedings in the Commission on 3 June 
1993. 

Under cross-examination Mr Carrigg agreed that the 
documents he produced related to specific days only and not 
other dates or periods. However, in re-examination he stated 
that he had checked the records and there was no notification 
of any changes to the office bearers of any of the defendant 
organisations between the date specified on each document 
and 11 May 1993. On the basis of that evidence this Court 
can be satisfied beyond reasonable doubt that in the period 
alleged Messrs Game, Sharp-Collett, Gallagher and Mitchell 
were all office bearers and authorised to sign documents on 
behalf of their respective organisations at the relevant dates 
i.e. it is the only reasonable inference available in the absence 
of any evidence to the contrary. 

The evidence of Michael McLean 

McLean was the Industrial Relations Manager employed by 
the Master Builders Association ofW.A. at the relevant time. 
He was an impressive witness and I am satisfied his evidence 
was reliable. He was primary author of a draft site agreement 
for the Whitfords Shopping Centre extension which was 
prepared following a meeting with Mr Spence in February 
1992. After further discussions he drafted an agreement which 
was acceptable to Mr Spence and they subsequently put the 
agreement to the unions involved in the project at a meeting at 
the offices of the BLF in May 1992. 

The only other relevant person he recalls being present was 
"Mr Les McDonald" of the then ETU. The evidence in Exhibit 
C.3 is that the ETU ceased to be a registered organisation on 
6.2.91 and from that date was amalgamated with another union 
to become the second named defendant. 

He said Mr Spence wanted an agreement which could be 
registered with the Commission. He says there were about 15 
drafts and fmally a further meeting was held at BLF offices in 
March 1993. He was present together with Mr Spence and 
Mr Kevin Reynolds of the BLF. He said that they chose to 
deal with Mr Reynolds because he 

.... was considered to have probably greater influence 
amongst the union officials than anyone else." 

He said the final document was prepared by the end of March 
or early April 1993 and Mr Spence physically took the 
document to various organisations for signature. 

He agreed that on the instructions of the first defendant he 
fIled an application to have the agreement registered and that 
application was heard before Commissioner Beech on 3 June 
1993. The application was adjourned and was not proceeded 
with. It was formally withdrawn in Augnst 1993. A number 
of problems had arisen with the agreement, but not in respect 
of Clause 8. 

Mr McLean said that Clause 8 of the site agreement, admitted 
in evidence as Exhibit C.13, was inserted in the agreement at 
his suggestion. That Clause provides: 

"WA Dispute Settlement Procedures Agreement 1989 
(hereinafter called "WADSPA") 
The parties re-affmn their commitment to the following 
Terms of Reference which are contained in the WA Dis
pute Settlement Procedures (WADSP) Agreement as a 
means to resolve matters of concern that may arise on 
site before those matters may develop into industrial dis
putes: 
(I) Financial Union Membership 
(2) Non-Payment of Contributions to the BUS Scheme 

Note: Electrical/metal 
workers/contractors are bound by the appro
priate award provisions on superannuation. 

(3) Inclement Weather (Extremes of Heat) Procedures 
(4) Amenities 
(5) Building Industry Safety Code 
(6) Safety Footwear & Work Clothing Agreement 
(7) Portable Long Service Leave 
(8) All-In Payments 
(9) Pyramid Sub-Contracting 
Notwithstanding the status of the WADSP Agreement, 
these Terms of Reference will apply for the duration of 
this project". 

Under cross examination he agreed Clause 8 was not 
discussed at all during the negotiation period except the final 
sentence. He also agreed that by 10.2.1993 the Master Builders 
Association had withdrawn from the W ADSPA. He explained 
that the main reason for withdrawing was the decision by the 
then Minister to withdraw funding for a private arbitrator. He 
said that the WADSPA was no longer viable because of cost 
considerations. 

The evidence of John Spence 
Mr Spence was the Project Manager for the construction 

site at Whitfords. He has been employed in that capacity for 
about 15 years on a sub-contract basis i.e. his private company, 
which employs him was contracted with the fIrst defendant to 
provide professional supervision for the project during its life. 

He said the General Manager of Westfield, Mr Hofbauer, 
and himself met initially with Mr McLean to discuss what the 
MBA could do for them in this State in regard to industrial 
relations negotiations, see transcript Page 99. The site 
agreement was first discussed between he and McLean in about 
March 1992. He was extremely vague as to subsequent 
meetings with union representatives except for a particular 
meeting with Mr Gallagher and others from the fourth named 
defendant in regard to employment of a shop steward on site. 

He identified Exhibit C.13 as the fmal site agreement which 
has a schedule of signatories and dates attached. He signed 
the original schedule on behalf of the frrst defendant on 10 May 
1993. 

In regard to the second named defendant he said Mr Game 
signed it in his presence in 1993. Under cross-examination 
he agreed that he had no prior discussions with Mr Game in 
regard to this site agreement although he had other dealings 
with him. 

In regard to the third named defendant his evidence is that 
he took the document to Mr Sharp-Collett and he signed it on 
10 May 1993. There was no prior discussions between he 
and Mr Sharp-Collett . 

In regard to the fourth named defendant he says Mr Gallagher 
signed it in his presence on 3 May 1993 and he appeared to 
have "a look at it, yes; inspected it". He agreed he did not 
have discussions with him as to the contents of the document. 
In re-examination he said none of them actually read the 
document at the time of signing. In regard to the fifth named 
defendant he said Mr Mitchell signed the schedule. I can 
infer that was on 3 May 1993 and there is no suggestion of 
any discussion with Mitchell in regard to the document. 

Mr Spence explained that the first defendant sought to make 
this agreement so it could ensure the project was completed 
within budget and on time. It was always intended that the 
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agreement would be ratified by the Commission if all parties 
agreed to sign it. 

In re-examination Mr Spence asserted that he went to Mr 
McLean seeking on site agreement which was both the standard 
practice in this State and lawful. He denied that he was aware 
that the "no ticket, no start" arrangement was unlawful in this 
State until the announcement of the relevant Minister in 
November 1993. 

The evidence of Maxwell Clow 
This witness was the contracts administrator employed by 

Allwest Ceilings at the relevant time. He received from the 
first defendant a letter dated 20 April 1993 (Exhibit C.20) 
which he regarded as an invitation to tender for work on the 
Whitfords project. He says that attached to the letter was a 
copy of the standard conditions for tendering and the standard 
contract used. 

He did submit a tender dated 11 May 1993 which was 
accepted. His firm commenced work in about September 1993 
and completed the work in about August 1994. He had no 
discussions with any representative of the first defendant in 
regard to Clause 2 (which simply states "Union Labour") and 
Clause 2A (which refers to "no ticket, no start") in the 
conditions of tendering but regarded that provisions as being 
"standard procedure for the last 15 years". He said the effect 
was that "we had to employ union labour". Under 
cross-examination he said some of his employees had three 
current union tickets. 

He said that in his opinion the conditions for workers 
employed on the site were very generous but he and all 
tenderers knew they had to tender on that basis. He agreed 
that none of the defendant organisations covered the work his 
firm contracted to perform. 

Documentary Evidence 
After ruling on various objections as to admissability the 

Court received in evidence a copy of a printed booklet dated 
1989 (WADSPA) as Exhibit C.19 and a 21 page document 
(also WADSPA 1989) as C.18. The standard conditions for 
tendering received by Mr Clow on 20.4.1993 was marked as 
part of Ex C.20. 

The facts 
There is no real dispute as to the facts and accordingly I set 

out the facts which have been established beyond reasonable 
doubt. Where the facts are vague or uncertain findings have 
not been made because it would be wrong for this Court to 
speculate as to factual matters. 

It is significant that none of the defendants have made any 
admissions and that fact together with the decision not to call 
evidence cannot lead to any adverse inference against the 
defendants. The defendants in a criminal trial bear no onus 
whereas the prosecution bears the onus to establish the 
allegation beyond reasonable doubt. 

The facts established are as follows: 
1. Between March 1992 and April 1993 between 10 

and 15 drafts of the proposed site agreement were 
prepared by Mr McLean in consultation with Mr 
Spence. 

2. During that period up to February 1993 there were 
meetings with various unions in regard to the draft 
agreement but the evidence as to which unions and 
which persons were actually involved is so vague 
that no positive fmdings as to actual discussions with 
any particular organisation or person can be made. 
The evidence of meetings with Mr Kevin Reynolds 
can be taken into account despite the BLF no longer 
being a defendant to this conspiracy charge. How
ever, there is no evidence as to whether Clause 8 
was actually discussed with Reynolds: The belief of 
Mr McLean as to his "influence" with other organi
sations cannot possibly create any criminal liability 
on the part of those organisations. 

3. It is a fact that after February 1993 a meeting was 
held with Mr Spence and Mr Gallagher of the fourth 
named defendant, together with Mr Flynn and Mr 
Thompson who were members of that organisation. 
The evidence is that this discussion was limited to 

the separate issue of making arrangements for Mr 
Thompson to be employed by the first defendant on 
site while he acted as shop steward. I am not satis
fied beyond reasonable doubt that the site agreements 
terms were actually discussed at that meeting. 

4. On the various dates on the schedule to Exhibit C.13 
none of the signatories actually read the document 
before signing it. 

5. On about 20 April 1993 Mr Clow received Ex C.20 
and used it as a basis to prepare his tender. There is 
no evidence that the requirements in Clause 2 or 2A 
of the attached terms having any injurious effect on 
the employees of Allwest Ceilings, in fact the evi
dence is that some employees had up to three tick
ets. The evidence shows by inference, that for the 
past 15 years the subcontractor had ensured that all 
employees had a ticket and I am not satisfied that 
this letter and attachment had an adverse effect on 
anyone. 

6. On 18 May 1993 the MBA on behalf of the first 
defendant fIled an application (No. 810 of 1993) in 
the Commission seeking to have the site agreement 
(Ex C.13) ratified by the Commission. The pream
ble refers to a site allowance of $.2.40 per hour and 
refers generally to a "comprehensive site agreement". 
The application was listed for mention before Com
missioner Beech on 3 June 1993 (see transcript 
Ex C.12) and Mr McLean, Mr Gance, Mr Gallagher 
and Mr Logan appeared. No orders were made. 

The law relating to conspiracy charges 

The central element in the offence of conspiracy is the 
existence of an agreement i.e. two or more co-conspirators 
must have agreed upon the commission of crime or other 
unlawful act, in this case a breach of section 96B(3)(a). The 
process of entering into and maintaining or evolving an 
agreement involves both physical and mental activity. The 
classic statement as to the elements of a conspiracy charge is 
from Willes J. in Mulcahy v R (1868) LR 306 at 317, as 
follows: 

"A conspiracy consists not merely in the intention of two 
or more, but in the agreement of two or more to do an 
unlawful act, or to do a lawful act by unlawful means. So 
long as such a design rests in intention only, it is not 
indictable. When two agree to carry it into effect, the 
very plot is an act in itself, and the act of each of the 
parties, promise against promise, actus contra actum, ca
pable of being enforced if lawful, punishable if for a crimi
nal object or for the use of criminal means." 

The prosecution does not have to establish mens rea or a 
guilty mind on the part of each defendant. The common law 
doctrine of mens rea has no application in this State: see 
Langton v O'Toole, unreported; Sct ofWA; Library No. 9214; 
18 December 1991. As Griffiths CJ stated in Widgee Shire 
Council v Bonney (1907) 4 CLR 977 at 981: 

"Under the criminal law of Queensland, as defined in the 
Criminal Code, it is never necessary to have recourse to 
the old doctrine of mens rea, the exact meaning of which 
has been the subject of much discussion." 

Unless a statute expressly or by necessary implication 
excludes Chapter V of the Criminal Code, Chapter V is 
applicable to all statutory offences under Western Australian 
legislation by virtue of S.36 of the Code: Geraldton 
Fisherman's Co-Operative Ltd v. Munro (1963) WAR 129 at 
133 per Hale J; Chew v R., unreported; CCA Sct of WA; 
Library No. 8995; 15 August 1991 at 70 per Malcolm CJ. 

Some of the relevant sections of the Code to be considered 
in the present circumstances are S.23 and S.24. 

Under S.23 of the Criminal Code, a person is not criminally 
responsible for an act if the act was involnntary. The section 
further provides that the intention to cause a particular result 
is not part of an offence, unless such intention is expressly 
declared to be an element of the offence. Section 24 exonerates 
a person from criminal responsibility ifhe or she had an honest 
and reasonable but mistaken belief in the existence of a state 
of facts which if true would make hin. or her innocent of the 
alleged offence. However, where none of the defendants have 
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adduced evidence it is not normally open to rely on these 
provisions. In this hearing the prosecution called Mr Spence 
and Mr McLean and their evidence may be taken into account 

I note this particular charge is not brought under the 
provisions of the Criminal Code for conspiracy (see sections 
559,560). It is common ground that the specific allegations 
in the conspiracy charge must be established to the criminal 
standard of proof. 

For this prosecution case to succeed there must be a genuine 
agreement between the co-conspirators. Preliminary 
negotiations conducted with a view to concluding an agreement 
will not in themselves amount to a conspiracy, see Q:B.rllm 
(1974) 59 Crim Allll. R.222. The prosecution has nominated 
the period 6.4.93 to 11.5.93 because it was between those dates 
that various parties signed the agreement. 

Mr Schapper, on behalf of the defendants other than 
Westfield, has submitted that as the evidence shows that none 
of the union representatives read the agreement before they 
signed and dated the document there can be no criminal 
responsibility attached to the contents of the document because 
of the absence of knowledge of the contents. 

In my view there is substance in that submission. The 
document to which they each attached their signature consisted 
of some 12 pages. The alleged criminal purpose was not 
actually contained within Clause 8 of the document (i.e. a 
reference is made to WADSPA) and there is no evidence at all 
that this particular Clause was discussed by any of the 
defendants or their agents. The fact is that Mr McLean inserted 
the Clause in an early draft and it remained there until it was 
signed. 

The prosecution submission as I understand it is that Exhibit 
C.13, including Clause 8, can be taken at fact value. It is said 
to record a meeting of minds or agreement on the part of all 
signatory organisations to observe the terms of the agreement. 
In my view the evidence is insufficient to allow this Court to 
draw any inference or conclusion that any of the persons who 
signed the schedule had the necessary knowledge of its criminal 
implications. 

In the principal offence of section 96B(3)(a) I consider the 
terms "advise, encourage or incite" are elements of this offence 
which obviously require proof of some intentional and positive 
action on the part of the person charged. It can be gleaned 
from section 96C and 96D, which extends criminal liability to 
officers (as dermed) or members of a corporation or employee 
organisation which commits an offence under 96B, that it must 
be proved they were knowingly concerned in or a party to the 
commission of the principal offence. It follows, in my view, 
that proof that the defendant corporation and the employee 
organisations knowingly made a positive decision to advise, 
encourage or incite sub-contractors to act in the manner alleged, 
is an essential element to this charge. The prosecution has not 
established this element beyond reasonable doubt. 

As to the two overt acts relied upon it is not necessary to 
consider them in any detail. However, it is my view that the 
actions of the fIrst defendant in filing the application and 
appearing briefly before the Commission are of no relevance 
to this charge. The site agreement does not make any reference 
to the document being ratified by the Commission and although 
that may well have been the intention of the first defendant 
there is nothing in the evidence to suggest that any of the other 
defendants agreed or intended that the agreement should be 
ratified. Their appearance on 3 June 1993, was simply as 
respondents. 

The submission by Mr McCusker QC in regard to the 
consequence of the WADSPA being a separate document 
sought to be incorporated into the agreement by the terms of 
Clause 8 is also significant. The WADSPA was as a fact in 
existence at the relevant time however Clause 8 is meaningless 
without physical reference to W ADSPA. As he says, reference 
to Exhibit C. 19 (the booklet) takes the reader to Clause 7 and 
then it is necessary to refer to the attachment which actually 
sets out the Terms of Reference for the WADSPA. How can 
this Court be satisfied that any of the defendants, when signing 
C.13 contemplated the contents of C. 19 and in particular can 
the attachment included in C.19 properly be regarded as 
forming part of the agreement which is the basis of this 
conspiracy. I take the view that the reference to ''f'mancial 
union membership" in Clause 8 is equivocal in its meaning 

and that it would be wrong, in the absence of admissions, to 
infer that the parties to the agreement knew that the Terms of 
Reference in WADSPA amounted to "no ticket, no start". 

Mr McCusker's submission that the fact that the withdrawal 
of funding for an arbitrator made the W ADSPA ineffective at 
the relevant time is of interest but in my view it is unnecessary 
to decide that question. Given the view I have reached it would 
not be useful to pursue a scenario which, on the evidence, 
never occurred i.e. no dispute ever occurred. 

The alternative submission by Mr McCusker is that Mr 
Spence was not authorised to enter into any agreements on 
behalf of the First Defendant. A copy of the Articles of 
Association have been tendered (Ex C. 14) to demonstrate that 
all agreements must be either under company seal or signed 
by two Directors. Mr Spence was certainly authorised to act 
for the company but in the context of a criminal charge I 
consider that it would be wrong to convict the first defendant 
on a charge relating to an agreement entered into by a 
sub-contractor where the agreement is not binding on the 
company. 

For the above reasons the charge will be dismissed as against 
all defendants. These reasons will be published and either 
party may request the Clerk of this Court to list the matter for 
final orders to be made. I would like Counsel to address me 
as to effect of the Official Prosecutions (Defendants Costs) 
Act on those proceedings. 

I.O. BROWN S.M., 
Industrial Magistrate. 
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Decision. 

THE CHAIRMAN: This is the unanimous decision of the 
Board of Reference ("the Board") which was convened at the 
request of Karim Court ("the applicant") arising from a dis
pute with his past employer Western Mining Corporation Lim
ited ("the respondent") regarding an entitlement to pro-rata 
long service leave pursuant to the Nickel Mining and Process
ing Award, 1975 on the grounds that he terminated his em
ployment with the respondent due to illness. 

Clause 29, schedule 2, subclause (3) of that award is pre
scribed in the following terms: 

"(3) Subject to the provision of paragraph (6) of this 
subclause where a worker has completed at least three 
years service, but less than ten years service since its 
commencement and his employment is terminated-

(a) by his death; or 
(b) by the employer for any reason other than se

rious misconduct; or 
(c) by the worker on account of sickness or in

jury to the worker or domestic or other press
ing necessity where such sickness or injury or 
necessity is of such a nature as to justify or in 
the event of a dispute is, in the opinion of the 
Special Board of Reference, of such a nature 
as to justify such termination. 

the amount of leave shall be such proportion of thir
teen weeks leave as the number of completed years 
of such service bears to ten years." 
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The applicant commenced employment with the respond
ent company in February 1989 where he worked in the under
ground drill section as an underground drillers assistant and 
later as an underground driller. 

During the next five years of continuous service with the 
respondent the applicant worked in a variety of underground 
situations and locations. 

In February 1994 the applicant made application to be trans
ferred from an underground diamond drill to an alternative 
underground position at the respondent's Long Shaft opera
tion because he felt that a change in work environment would 
be beneficial. In that same month he commenced working at 
Long Shaft as an underground trainee long hole driller. 

On 10 June 1994 the applicant gave verbal notification to 
his supervisor Mr Neil Higgins of his intention to resign, how
ever, the respondent elected to provide the applicant with four 
weeks pay in lieu of notice thereby terminating the applicant's 
employment at the end of the night shift at 6.00am on 11 June 
1994. Approximately 5 days later the applicant handed to the 
respondent an undated letter of resignation (Exhibit 2) which 
read: 

"The Personnel Superintendent 
Kambalda Nickel Mines 
Western Mining Corporation 
Dear SirlMadam, 

Karim Court 
8E The Crossing 6442 

273621 

It is with regret and due to continuing ill health that I 
have indicated that I will end my employment with West
ern Mining Corporation on approximately July 10 1994. 

The burden of this illness I have carried for some time 
and coupled with the effects and costs of medication has 
left me no choice but to end my association with this 
industry. 

In writing to you, I respectfully request that Western 
Mining Corporation pay my long service pro-rata, as the 
circumstances of my resignation have become outside of 
my control. 

In support of this I enclose a letter from my Kambalda 
physician, Doctor David Richards which I hope you will 
take into account. Should you require more from others 
who have treated me please do not hesitate to contact me. 

Yours faithfully 
KCOURT" 

Prior to taking up his employment with the respondent in 
1989 the applicant was required to complete in writing a pre
employment check and undergo a medical examination at 
which time the applicant was required to indicate whether he 
had ever suffered a psychiatric or nervous problem. He re
sponded in the negative. 

During the period of the applicant's employment with the 
respondent, spanning some 5 years, his workers compensa
tion and injury records detail a number of medical ailments 
which he suffered but it is the Boards view it is not essential 
to publicly record those illnesses other than to note that none 
directly related to the medical condition that is the subject of 
this application. 

A medical report from Or David Richards dated 7 June 1994 
(Exhibit 1) read in the following terms: 

7 June, 1994 
TO WHOM IT MAY CONCERN 

WMC RE: KARIM COURT 
Karim has been under my care for the past year with a 

condition that is persisting and causing problems with 
confined spaces such as under ground mining. Unfortu
nately because this problem has continued, I have sug
gested he desist from working in these and similar 
conditions as soon as possible. 
Yours sincerely, 
DAVID RICHARDS" 

Exhibit 6 conveyed a further assessment from Or Richards 
dated 15 December 1994. It indicated that the applicant was 
treated for panic disorder/anxiety on 1 November 1993 and 
reiterated that whilst he would recover, prolonged exposure 
to an environment that could precipitate or worsen attacks 
would worsen his condition. That environment was working 
underground or in any closed environment. Or Richards indi-

cated further that he believed the applicant was advised prior 
to June 1994 that further attacks would probably preclude him 
from working underground or in any closed environment. It 
is also clear from that assessment that the applicant was on 
prescribed medication and was warned by Or Richards of the 
possible side effects. Exhibit 6 was contested by the respond
ent as its contents were not able to be tested in the appropriate 
manner. Similar objections were raised by the respondent in 
respect to Exhibits 4, 7 and 8. 

Exhibit 7 is a further medical assessment from the Depart
ment of Social Security medical officer, Or D Tarnawski, who 
examined the applicant on 29 June 1994. The assessment 
indicated that the applicant was suffering from anxiety attacks, 
agoraphobia, and was unfit for work to 29 July 1994 and his 
prognosis indicated that the applicant's incapacity was not 
likely to last more than six months. However, there was no 
indication in that assessment that the applicant's medical con
dition was due to that as described in Exhibit 1. 

Exhibit 4 is a further medical assessment from the appli
cants Psychologist, Ms Loma Di Lollo who indicated that she 
had a total of four treatment sessions with the applicant-two 
at her practice in 1993 and a further two in November 1994. 
Her assessment of the applicant in 1993 was that he presented 
with symptoms of acute anxiety and depression, was under 
medical care and was taking prescribed medication and in her 
opinion was unfit for work. 

During the course of the examination-in-chief by the appli
cant's representative Mr Llewellyn, the applicant stated when 
asked the question relating to his panic disorder: 

"I attended Loma Delolloe (sic) shortly after I resigned 
from Western Mining and went down to Perth. I felt that 
I needed to just in order to sort out the problem in my 
own mind and come to terms with it. Also upon my re
turn to Perth I saw her again." 

When asked the next question by MrLlewellyn-"had you 
seen Miss Delolloe prior to your resignation of Western Min
ing?" -the applicant stated: 

"No, not that I remember, no." 
(Transcript page 12) 

That response by the applicant contradicts the reference by 
Ms Di Lollo that in 1993 he reported to her that he had begun 
suffering severe, disabling panic attacks at work some time 
before. 

On or about 3 February 1994 the applicant stated that he 
saw Ms Catherine Johnson, an occupational health nurse, at 
Kambalda Nickel Mines because of a stress related incident 
and that she offered to refer him to Miss Marcia Foley, a Psy
chologist in Kalgoorlie. The applicant elected not to take up 
on that offer as he felt he could handle the problem himself. 
The exact nature of the stress related incident is not known 
but it was suggested by the respondent that it could have been 
related to a discussion held on 3 February between the appli
cant and a Mr Maurie Daw regarding the applicant's unsatis
factory work performance. At page 18 of the transcript of 
proceedings, the applicant indicated, notwithstanding the sug
gestion of Or Richards that he desist from working in con
fined spaces such as underground mining and similar 
conditions, that working underground did not cause him panic 
attacks, he stated: 

"It was not the initiation of the attacks .......... The at-
tacks came outside the work as well and I am not attrib
uting blame to Western Mining." 

The respondent presented two witnesses before the Board. 
The first being the applicant's underground supervisor, Mr Neil 
Higgins and the second a Mr Richard Laufmann, the appli
cant's underground manager. 

Mr Higgins stated that the applicant came to see him early 
in February 1994 regarding the possibility of transferring to 
Long Shaft as a long hole drill trainee, which was an under
ground position. Prior to making a decision Mr Higgins took 
the opportunity of consulting with the applicant's drill fore~ 
man, Ray Stevens, and checked both the applicant's work file 
and medical records. Mr Higgins stated that after perusing 
those records he did not observe anything that suggested that 
the applicant was suffering from any stress, anxiety or panic 
attacks. 
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Asked whether he would have employed the applicant had 
such information been known to him? Re responded: 

"I would not have employed him at Long Shaft" 
(Transcript page 38) 

. !'1r Rig~ns indicated that the applicant's performance was 
lIDually qUIte good but he started mIssing a few shifts in March 
1994. Mr Riggins stated that the applicant phoned in sick a 
c~>uple o! times ~uring M~ch 1994 and other times reported 
sIck dunng a ShIft. Re dIscussed these problems with the 
app~icant and in early April 1994 had to counsel him again 
dunng a Performance Enhancement Plan. Mr Riggins stated 
that the applicant came to his home in late May early June 
1994 and indicated that he was having some personal prob
lems, was. on medication ll!'d suggested the Western Mining 
CorporatIOn was after hIm. Apart from that occasion 
Mr Riggins claimed that the applicant had never informed ~ 
that he was on any medication. 

The next communication the applicant had with Mr Riggins 
~as when he (the applicant) ma~e some enquires regarding 
his p~o-rata.long servIce leave entitlements. Mr Riggins made 
enquIres :VIth the employment office and advised the appli
cant that It would have to be a pretty serious reason or serious 
illness ~fore he.: would get !he entitl~ment. After providing 
the applicant WIth that adVIce Mr RIgginS noticed that the 
applicant'~ a~n~ance problems ~creased. Whil~t the appli
cant wasn t mIssmg from a full shift he would be eIther sick at 
work, could not continue with the job or go home early, how
ever, at no time was Mr Riggins informed of the nature of the 
sickness nor was it ever recorded. 

On 10 June, Mr Riggins claimed that the applicant verbally 
informed him that he was resigning and indicated that he was 
going to England. 

Mr Riggins stated that at no time during the applicant's 
employment at Long Shaft did he ever request of him a trans
fer from the underground environment to a srrrface job and 
that had he done so he would have got him one as that was the 
normal procedure arising from such requests. 

The second witness for the respondent, Mr Richard 
Laufmann, stated that his fIrst contact with the applicant was 
when he (the applicant) approached him to attend an Advanced 
First Aid course. Mr Laufmann indicated he rejected that re
quest as the applicant was a poor work performer. 

Mr Laufmann stated that he had occasion to counsel the 
applicant because of complaints he was receiving from the 
applicant's superiors and peers because the applicant was not 
doing his fair share of the work. Re claims he asked the ap
plicant during the counselling if he had any problems but the 
applicant did not mention any. Mr Laufrnann further stated 
the he offered the applicant the services of an off site council
lor paid for by Western Mining. Re told the applicant that if 
his performance did not improve he would be disciplined. 

Mr Laufmann indicated that at no time during his associa
tion with the applicant had it been mentioned by the applicant 
or anyone else tltat the applicant was suffering any illness or 
was seeking alternative employment to an above ground envi
ronment. 

Mr Laufmann stated tltat he was informed by Mr Riggins 
that the applicant had tendered his resignation verbally and 
tltat a formal letter of resignation was submitted to the West
ern Mining office some 5 days after his discussion with the 
applicant. 

The applicant acknowledged tltat he was an active member 
of the Mines Rescue Team and did attend call outs on a number 
of occasions. The last of which was during his employment at 
Long Shaft where evidence was provided by Mr Laufrnann 
that he attended a call out with the applicant. Mr Laufmann 
indicated tltat all Mines Rescue Team members are initially 
required to undergo a vigorous basic one week training course 
which includes subjecting the trainees, to working in very 
confined environments under extreme conditions in a simu
lated environment. That training highlighted the operational 
seriousness of being a member of tlte team. The teams oper
ate in six man groups and team members could be expected to 
perform their role either underground or on the srrrface as re
quired. The evidence confIrmS tlte applicant was no excep
tion and at no time was it suggested by tlte applicant tltat he 
abandon his association with the Mines ReScue Team. 

The Board notes the objections raised by the respondent in 
respect to the tendering of exhibits 4, 6, 7, and 8 and accord
ingly has assessed the relevance or otherwise of those Exhib
its in that light. 

Raving regard to all the evidence submitted to the Board, 
the Board is of the view that there was ample opportunity for 
the applicant to formally report his anxiety/panic disorder ill
ness during his employment with the respondent. Rad that 
been tlte case there would have been every likelihood that the 
applicant would have been assigned to alternative work 
aboveground. For whatever reason he chose not to do so. As 
tlte evidence further suggests the applicant was offered off
site counselling assistance but he elected not to take up the 
offer. 

In accordance with Schedule 2, Clause 3(c) of the Nickel 
Mining and Processing Award, 1975 the Board is of the opin
ion that the applicant has not demonstrated tltat his sickness 
was of such a nature as to justify his termination of employ
ment and the application is dismissed. 

R. LOVEGROVE, 
Chairman. 

Filed in the Office of tlte Registrar 23/05/95 
J.CARRIGG, 

Registrar. 

CONSTRUCTION INDUSTRY PORTABLE PAID 
LONG SERVICE LEAVE ACT 1985. 

BOARD OF REFERENCE. 

Double S Construction Pty Ltd 

and 

Construction Industry Long Service Leave Payments Board. 

File No. BOR 25 of 1994. 

MR R.C. LOVEGROVE (CHAIRMAN). 
MR W.S. LATTER (EMPLOYEE'S REPRESENTATIVE). 
MR J.N. UPHILL (EMPLOYER'S REPRESENTATIVE). 

Perth, 27th day of April 1995. 
Decision. 

CHAIRMAN: This is a unanimous decision of the Board of 
Reference. This application is made by Double S Construc
tion Pty Ltd arising from a decision of the Construction In
dustry Long Service Leave Payments Board ("the CILSLP 
Board") that the company be required to register as an em
ployer pursuant to Section 30 of tlte Construction Industry 
Portable Paid Long Service Leave Act 1985 ("the CIPPLSL 
Act"). 

It was agreed between tlte parties that tlte only issue in dis
pute was whether Double S Construction Pty Ltd engaged 
persons who are defined as employees for tlte purposes of tlte 
CIPPLSL Act. The company's operations in tltis dispute are 
confined to work being performed within the construction in
dustry at tlte Mount Keith site. The work is of a construction 
nature above ground some of which falls within prescribed 
classifications under the Metal Trades (General) Award 1966 
which is a prescribed award. 

The applicant submits that all of its workers engaged at tlte 
Mount Keith site are subcontractors whereas the respondent 
contends that whilst acknowledging some of .these workers 
are subcontractors there are a number who are engaged under 
a contract of service and therefore should be classified as 
employees of tlte applicant. 

Double S Construction engage persons or companies to per
form either single handed tasks or multiple tasks. As far as is 
material four persons, namely P. Kavuma, R. Perkovic, 
S. Birchenall and N. Mench were engaged to perform a vari
ety of differing tasks but each were engaged as a single entity. 

As stated, in Exhibit No. 2, the abovenamed persons were 
involved in completing tasks such as; relocation of pipes, re
pairing pipes, installing pipes, maintenance to pumps, instal
lation of structural steel and maintenance of plant and 
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equipment. Their occupations were that of fitters and boiler
makers, although it was acknowledged by the applicant's wit
ness Mr Horvat that they were also classified as follows: 

Shannon Birchenall-fitter welder with a poly welding 
ticket 
Paul Kavuma-fitter/pipehandler 
Nicholas Mench-trades assistant 
Robert Perkovic-Iabourer 

These persons were engaged to perform work by officials 
from Double S Construction and at the time of engagement it 
was explained to them what tasks they would be required to 
perform, how they would be required to work and their rate of 
pay per hour and that when the job concluded they would 
have to leave. At the conclusion of each month's work they 
present to Double S Construction an invoice for the hours 
worked and they are paid accordingly. The three per cent 
superannuation levy is paid to each of the workers. No for
mal written agreements existed as their engagements were done 
verbally. 

Of the abovenamed persons the Board only fmds it neces
sary to explore the facts relating to one of them. Exhibit No. 
4 specifically deals with R Perkovic in the following terms: 

"R. Perkovic 
Job Description 
R. Perkovic was involved in completing the following 
tasks as and when required to do so--ie 24 hours a day: 

Relocation of pipes 
Repairing pipes 
Installing pipes 
Maintenance to pumps 
Installation of structural steel 
Maintenance of plant and equipment 

The subcontractor was a fitter and boilermaker, not by 
qualification but by nature of the work performed. 
Workers History 
Responsible to himself as a subcontractor, under the su
pervision of the employees of Double S Construction Pty 
Ltd. The employees are listed on the wages declaration 
form for Workers Compensation purposes. 
He provided tools for his own use whenever he had the 
required tools for the job. Major Equipment was sup
plied by Double S Construction Pty Ltd. 
All this work was performed right across the Mt Keith 
sight. 
Rectifying Faulty Work 
Each subcontractor was responsible for their faulty work
manship. Faulty work was rectified by the subcontractor 
himself. If rectification was beyond his capability, the 
supervisor would assist in determining what further ac
tion was required." 

The nature of the work undertaken by Perkovic was con
firmed by the applicant's witness, Mr Horvat were he stated at 
page 12 of the transcript of proceedings: 

"We employed him (perkovic) to weld the pipeline, to do 
the dust welds on the pipeline and generally work with 
probably another three or four other people on the pipe." 

As was for the case with the other three persons Perkovic's 
work tasks also varied at the direction of a Double S Con
struction supervisor. For example, the witness, Mr Horvat 
stated that when the trucks transporting the pipes came on site 
they probably needed three people to unload them. These 
persons would spread the pipes and once the trucks had been 
unloaded they would then go and weld the pipes. In addition 
Mr Horvat also stated that these persons were also called upon 
to repair burst pipes when required. In all circumstances when 
the job was completed these workers would be assigned other 
tasks by whoever was looking after the pipeline job. 

R. Perkovic provided his own hand tools and the major 
equipment, such as the butt welding machine, was owned and 
provided by Double S Construction Pty Ltd. 

R. Kavuma and S Birchenall were engaged as a fitter, pipe 
handler and fitter poly welder respectively and were paid on 
hourly rates of pay on the basis of presenting Double S Con
struction with an invoice covering the hours worked for the 

month. Exhibits A and B are examples of their invoices which 
detailed the period worked, their hourly rate of pay being 
$18.00 and their taxation deduction rate at 20 per cent. 

N. Mench was engaged to perform the same' work as 
P. Kavuma although his recorded occupation was that of a 
trades assistant. 

In summary the four persons engaged by Double S Con
struction were paid to perform a variety of tasks and paid at an 
hourly rate. They elected to work under the control of a su
pervisor who could reassign tasks depending upon the work 
to be performed, with the exception of personal hand tools the 
major equipment was supplied and owned by Dou.ble S Con
struction. The workers were required to undertake their as
signed tasks personally and did not have the authority to 
reassign or reschedule work without the approval of the Dou
ble S Construction supervisor, furthermore no evidence was 
presented to the Board that the persons mentioned had the 
opportunity to profit from sound management in the perform

. ance of their work nor were they personally financially liable 
for poor workmanship as any cost of repair was met by Dou
ble S Construction. 
. Some doubt was raised during the course of the proceed

ings whether the Board, as presently constituted, had the power 
to determine whether or not the workers are employees or 
independent contractors. In that regard the Board refers to 
the decision of the Commission in Court Session in Positron 
Pty Ltd case (70 WAIG 3062 at page 3065) where Martin C 
said about the Board: 

"It made no finding as to whether or not the persons are 
employees for the purposes of the CLSL Act and in my 
view it should have done so." 
(my emphasis) 

In determining the issue at hand the Board had the opportu
nity of hearing the evidence provided by Mr Horvat who pre
sented as a honest and reliable witness with an indepth 
knowledge of the circumstances surrounding the engagement 
and deployment of the workers at the Mount Keith site. 

It is clear from the facts presented to the Board that there is 
sufficient evidence to come to the conclusion that the four 
persons, namely P. Kavuma, R. Perkovic, S. Birchenall and 
N. Mench, who were engaged by Double S Construction to 
perform tasks at the Mount Keith site, were employees for the 
purposes of the CIPPLSL Act. 

As previously mentioned the other considerations for deter
mining the registration of an employer pursuant to Section 30 
of the CIPPLSL Act were not issues that were disputed by the 
parties. 

Accordingly the application is dismissed. 
R. LOVEGROVE, 

Chairman. 
Filed in the Office of the Registrar: 15/05195. 

J.CARRIGG, 
Registrar. 
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23-
Miscellaneous matters

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Metals and Engineering Workers' Union
Western Australian Branch. 

and 

Electric Power Transmission 
Pty Ltd and Others. 

No. 880 of 1994. 

SENIOR COMMISSIONER G.G. HALLIWELL. 

2 June 1995. 

Order. 
The Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979 hereby orders-

THAT the application be dismissed for want of pros
ecution. 

[L.S.] 
(Sgd.) G. G. HALLIWELL, 

Senior Commissioner. 

UNFAIR DISMISSAU 
CONTRACTUAL 

ENTITLEMENTS--
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Les Culverhouse. 

and 

John Septimus Roe Anglican Community School. 

No. 1021 of 1994. 

COMMISSIONER A.R. BEECH. 

15 May 1995. 
Reasons for Decision 

(Given extemporaneously at the conclusion of proceedings, 
taken from the transcript as edited by the Commission.) 

THE COMMISSIONER: The application before the 
Commission was lodged on the 14th October 1994. In it Mr 
Culverhouse claims that he was unfairly dismissed on the 13th 
November 1992. On that day Mr Culverhouse was given 6 
months' notice of termination. A conference was convened 
by the Commission on 6th December 1994 but no agreement 
between the parties was possible and the matter was adjoumed 
to allow Mr Culverhouse to consider his position. The matter 
is now before the Commission for hearing and determination. 

The respondent raises the preliminary point that some 
considerable time has elapsed between the decision to dismiss 
Mr Culverhouse and the lodging of the application and seeks 
an ord.er dismissing the application for that reason. 

In my view the facts of this matter do give rise to serious 
concern. I have no doubt of the sincerity ofMr Culverhouse's 
belief that his dismissal was unfair. Nor with his view that he 
preferred to settle this matter within the Anglican Church rather 
than initiate legal action. However a number of consequences 
now arise as a consequence of his preference. As the 
respondent has pointed out, the passing of some two and a 
half years means that peoples' memories are not as accurate 
as they would be if the Commission were to deal with the 
matter contemporaneously. It is important for the 
administration of justice and fairness to all concerned to deal 
with matters on the facts and the ability to decide the facts in 
disputed matters is lessened with the passage of time for that 

reason. This comment is applicable to the parties as well as to 
persons to be called as witnesses. Indeed it is amply illustrated 
in the submission that one potential central (from the 
respondent's view) witness has suffered such unfortunate ill 
health that his memory may be quite affected. 

It is clear that applications relating to unfair dismissal must 
be dealt with promptly. The Commission has consistently held 
so on many previous occasions (see the decision of the Full 
Bench in Kangerathan v. Boans Ltd «1987) 67 WAlG 1112); 
and see also Johnstone v. Wesfarmers (1990) 70 WAlG 2434; 
Brailey v. Mendex Pty Ltd Tt A Mair and Company Maylands 
(1992) 72 WAlG 850; Lewicki and Others v. H.B. Brady and 
Company «1990) 70 WAlG 4143; Taylor v. SGS Australia 
Pty Ltd (1993) 74 WAlG 3483; MacNamara v. Robert Baker 
t/a Bob's Lawn and Garden Service (1994) 74 WAlG 2387). 
That is not to elevate those decisions into a fIxed rule. The 
Commission should look at the circumstances involved. The 
Commission must deal in practical solutions and where the 
restoration of the employment relationship is sought it is 
essential that the issues be dealt with promptly. Otherwise, as 
here, events will have moved on. Indeed Parliament now 
requires applications for unfair dismissal to be lodged within 
28 days of the dismissal occurring. That restriction does not 
apply in this case but it is an indication of the need generally 
for such matters to be dealt with promptly. 

As well as the diffIculty posed by witnesses having to 
recollect in detail events of more that two and a half years ago 
the Commission has been advised that due to a major 
restructuring of the respondent school the position to which 
reinstatement is sought was abolished on the 1 st January 1995. 
There appears to be some acceptance of this by 
Mr Culverhouse. If reinstatement is not available the ability 
of the Commission to fairly deal with the dispute between the 
parties is materially affected. Unlike the position in FMWU 
v. Nappy Happy Hire «1994) 74 WAlG 1493) where the 
respondent's business was sold and reinstatement was not 
possible, it is suggested by Mr Culverhouse that here 
re-employment in another capacity is available as a remedy. 
However the ability to require an employer to order 
re-employment is a discretionary matter. Here the relief sought 
will be contentious. I doubt whether the applicant could 
succeed in overcoming the hurdles which face him to persuade 
the Commission to order his employment elsewhere in 
circumstances where one party believes the working 
relationship has broken down, has for almost two years been 
able to arrange its affairs and employ the staff it chooses and 
where to obey the Order of the Commission would either 
require the creation of a new position or perhaps the 
termination of an existing staff member. The Commission 
has to consider not only the interests of Mr Culverhouse but 
the interests of the respondent. In these circumstances I think 
it would be unreasonable to require the respondent to reinstate 
or re-employ Mr Culverhouse two and a half years after the 
event. 

I do take into account that Mr Culverhouse has pursued his 
case within the Anglican Church. I respect his decision to do 
so and it is a matter of regret that it has not received the result 
he desired. I also observe that this may well have been apparent 
to him much earlier than the 14th October 1994 when this 
application was lodged. As the respondent points out, the 
fmal correspondence from the Archbishop was on 22nd March 
1994 (exhibit A 10). But there was even a further delay between 
then and this application in October. Having made his decision, 
and having continued with it for such a length of time, I am of 
the view that Mr Culverhouse can now not be heard to 
complain if, in all the circumstances, the Conunission exercises 
its discretion to not deal with his claim. I am of the opinion 
that the Commission will be unable to deal appropriately with 
this matter after such an inordinate length of time has elapsed. 
I therefore fmd that further proceedings are not necessary or 
desirable in the public interest and I propose to order that the 
hearing of the application be discontinued. 

Order accordingly. 
Appearances: Mr R. Sands (of counsel) on behalf of the 

applicant. 
Mr P. Andrew on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Les Culverhouse 

and 

John Septimus Roe Anglican Community School. 

No. 1021 of 1994. 

COMMISSIONER A R BEECH. 

15 May 1995. 
Order. 

HAVING heard Mr R Sands (of counsel) on behalf of the 
Applicant and Mr P Andrew on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders-

THAT the hearing of the application be discontinued. 
[L.S.] (Sgd.) A.R. BEECH, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jennifer Cupin 
and 

Australian Sports Publications 
No. 156 of 1995. 

COMMISSIONER R.H. GIFFORD. 
26 May 1995. 

Reasons for Decision. 
This matter came before the Commission as an application by 
Ms Jennifer Cupin, under S. 29(1 )(b )(i) of the Industrial Re
lations Act, 1979 claiming that her termination from Austral
ian Sports Publications on 23 February 1995 was harsh, 
oppressive and unfair. Reinstatement to her former position 
was sought. 

The claim was dealt with in two Section 32 Conferences 
convened by the Commission, but no resolution by that means 
was reached. Arising out of those proceedings, two prelimi
nary questions, for determination in arbitration proceedings, 
were identified. 

Those questions concerned the following: 
1. whether or not the applicant was engaged with the 

respondent company, on a trial or probationary ba
sis; and 

2. whether a position presently exists within the com
pany into which the applicant could be reinstated, in 
the event of the Commission fmding, in due course, 
that the applicant's termination was harsh, oppres
sive or unfair (as alleged) and that reinstatement was 
a workable outcome. 

For the purposes of the determination of these matters, the 
evidence led, principally through Ms Cupin herself and a pro
prietor of the company, Mr Robert Gordon, revealed that: 

• Ms Cupin was advised in late January 1995 by a 
friend, Ms Julie Lovell, who was already employed 
as an Advertising Sales Representative with the re
spondent company, that an equivalent position was 
available within the company, and that she (Ms 
Cupin) ought to apply for it (Ms Cupin was about to 
become unemployed at that time). 

• On 21 January 1995, Ms Cupin made contact With 
the company's Sales Manager, expressing her inter
est in an advertising sales position, and an arrange
ment was made for the Sales Manager to hold an 
interview with her, on the following day. 

• At that interview, Ms Cupin advised the Sales Man
ager of her previous experience with a charitable or
ganisation promoting, selling and collecting raffle 
books. Following the interview, the Sales Manager 

consulted with the proprietor, Mr Gordon, and dis
cussed Ms Cupin with him. 

• Mr Gordon then conducted an interview with 
Ms Cupin. He sought information as to her prior 
sales experience and was told of the work with the 
charitable organisation. He indicated to her that there 
was not really a position available at the time, but 
after hearing further from her about her interest in 
such a position, indicated his willingness to engage 
her, but on a trial basis. She commenced work on 1 
February 1995. 

• Ms Cupin's services were terminated on 23 Febru
ary 1995, on account of (although not necessary for 
these proceedings) her apparent inability to meet the 
advertising sales requirements. 

• Shortly after terminating Ms Cupin, the proprietor 
had cause to dismiss the Sales Manager for gross 
misconduct. 

•. Following this action, he restructured the business 
by involving other family members, who were pro
prietors in the business, in aspects of its operation. 
He himself assumed alinost sole responsibility for 
the advertising sales activities. Some part-time as
sistance was provided by the company's Adminis
tration Officer. No other sales staff are, or would 
be, employed. 

With respect to the first preliminary question, concerning 
probationary employment, there was evidence led by both the 
principal witnesses, which evidence was only partly consist
ent, one with the other. 

Ms Cupin stated that at the point she was engaged by 
Mr Gordon, he stated to her that he would 'try you out for a 
few weeks'. She wasn't really sure as to what 'a few' meant, 
but did not seek for that to be clarified. 

She said that nothing was stated by Mr Gordon about pro
bation. Her understanding of the term 'probation' was that of 
seeing how a person can do a job for a set period of time. As 
a concept, it was distinguishable from that of trial employ
ment, by virtue of a time frame being set for probation. 

Mr Gordon, in his evidence, recollected saying to Ms Cupin 
that 'I'll give you a try'. He said he was only prepared to offer 
such a basis of employment because of her lack of experience 
in advertising sales work. 

He had no recollection, as it turns out, of referring to the 
term 'a few weeks'. He indicated though that at the point of 
engagement, he did not really know how long Ms Cupin would 
take to prove herself. 

To him, his reference to a 'try' or 'trial', was synonymous 
with probation. The fact that there was no time period at
tached to it, made no difference, in his understanding. 

In light of this evidence, the issue which the Commission 
must~solve is whether the 'try' or 'trial' of which the princi
pal WItnesses speak, is tantamount to a probationary period of 
employment. 

Mr Pilgrim, on behalf of the company, argued that this clearly 
was the case. This was especially so, in his submission, be
cause Ms Cupin was not actually filling a vacancy when she 
was engaged, and also because she had no relevant experi
ence for the advertising sales work. Then, placing this in the 
context of a company which produced well known sports 
magazines and which was subject to deadlines, it was essen
tial that employees were required to perform satisfactorily, and 
as such, were subject to probation. He did not consider the 
absence of an express time frame as compromising the nature 
of probation, and indicated that account ought to be taken of 
~e lack of sophisticated procedures within a small organisa
tion. 

In any event, he considered three weeks to be a reasonable 
period to enable an assessment as to adequacy to be made. 

Mr Crossley, on hehalf of the applicant, submitted that the 
trial period did not constitute a bonel'ide probationary period. 

He claimed that the nature of Ms Cupin's engagement was 
vague. For the probation to be valid; there needed to he a 
clear expression of the contractual terms; in this instance, there 
was not such clear expression. There was certainly no speci
fied term of probation. There neede4 to be a monitoring proc-
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ess, according to nominated criteria; in this instance, that was 
absent. 

It followed, according to him, that Ms Cupin never knew 
that her job was temporary in nature. 

The begin with, it is recognised that the evidence between 
the two principal witnesses differs, as to the time frame of the 
'try' or 'trial' period. It is difficult to prefer one from the 
other, because both held to their respective positions during 
cross-examination. On balance, I prefer the evidence of Mr 
Gordon, namely to the effect that there was no time frame 
referred to. This is not to suggest that I found Ms Cupin's 
evidence to be unreliable in any manner. I can only surmise 
that she may have confused that which was said to her by the 
Sales Manager, from that said by Mr Gordon. 

There is no doubt what Mr Gordon had in mind when he 
spoke of a 'try', to Ms Cupin. Ms Cupin, on the other hand, 
was well aware of the 'try' or 'trial' period, as the basis of her 
engagement. 

To that extent, their recollections as to what was said at the 
interview were virtually equivalent. It was the meaning to be 
attributed to the word that marks the difference between them. 
Whose perception of the ordinary meaning of the term is to be 
preferred? 

It is noteworthy that the definition of the term 'probation' 
in the Australian Concise Oxford Dictionary is that of " ..... 
testing of conduct or character of person, especially of candi
date ..... for employment". 

In my view, a 'try' or 'trial' would have to seen as synony
mous with probation. It was not reasonably open, I believe, 
for Ms Cupin to draw a distinction between 'trial' and 'pro
bation'. This is notwithstanding the fact that the word 'try', 
as used by Mr Gordon, is a somewhat imprecise, even loose, 
term. 

Indeed, it may even be said that the fact that there was no 
time frame attached to the engagement, only added to that 
imprecision and, in hindsight, was unfortunate. 

To argue though that the absence of a time frame acted against 
the engagement being a probationary engagement is not open, 
in that there is no authority in this jurisdiction which would 
support such a proposition. 

The position is now different in the Federal jurisdiction, in 
the context of the operation of the unlawful termination juris
diction, where, by Regulation 30B(1)( c), a period of proba
tion, to be valid, must be a period determined in advance. 
Whilst this requirement has a logical basis to it, that is, the 
discouragement of open-ended probationary employment, so 
as to avoid the jurisdiction, that reasoning could not be said to 
apply in the instant case. 

In this case, it was a probationary engagement, albeit an 
untidy one. 

Such being the finding, the question to be addressed is 
whether there is any scope for the Commission to reinstate. 

In this respect, appropriate authority resides in he decision 
of Fielding C, in C. W. Westheafer & Marriage Guidance 
Council of w.A. at V.65 WAIG 2311. In that decision, the 
learned Commission stated 

"The concept of probationary employment is well 
known and well understood in employment law. It is that 
an employer by engaging someone on probation through
out the period of probation retains a right to see whether 
he wants the employee or not in his employment as if the 
employee was still at the first interview. Hence there is 
no obligation on the employer to even objectively con
sider whether or not he should re-engage an employee at 
the end of the probationary period. The principles asso
ciated with probationary employment are now so well 
established that it is sufficient to refer in passing to in re 
Alchin and South Newcastle Leagues Club Limited 
(1977) AR (NSW) 236, a case with many features in com
mon with this one and also to the New South Wales Teach
ers Federation and the Education Commission of New 
South Wages (NSW Industrial Commission Application 
No. 969 of 1984; 13 September 1984), where it was 
pointed out that probationary employment is but a step in 
the selection process and should be distinguished from 
permanent employment [see too: Ex parte Wurth case 
(supra)]". 

The clear implication from that decision is that the Com
mission ought only entertain, in such cases as the instant one, 
the reinstatement of a permanent, as distinct from probation
ary, engagement. 

This being the case, there can be no basis for reinstating 
Ms Cupin, even if there was a finding that she was terminated 
in a harsh, oppressive or unfair manner. That finding has yet 
to be made, and in the circumstances, there would appear to 
now be no point in it being made. 

The first prelirninary question having been determined, there 
is little to be gained now, in determining the second prelimi
nary question. 

This notwithstanding, it was entirely open to conclude from 
the evidence that the re-structuring which occurred within the 
business, following upon the departure of the Sales Manager 
(which was subsequent to that of Ms Cupin) was a bone fide 
restructuring. There is no doubt that Mr Gordon assumed al
most total responsibility for the advertising sales activities. 
He did so it seems because of his apprehension over the fail
ure of his initiative in employing a sales team responsible to 
an employed Sales Manager. It is clearly the case that there is 
no full time position in sales advertising for an employed per
son. 

The evidence of Mr Gordon in this respect was not dimin
ished in any way in cross examination. 

It follows therefore, in respect of the second preliminary 
question that there is now no position into which Ms Cupin 
could be placed, even if there was a finding that her termina
tion was harsh, oppressive or unfair. 

Although it may now be said that on the basis of the above 
findings, there is no point in this matter proceeding further, is 
to be noted that Mr Crossley has foreshadowed his intention 
to seek compensation, in lieu of reinstatement. That applica
tion has not yet been formally put, and no opposition to it has 
yet been heard. It is based upon the option now permitted 
under the Act (S. 23A(I)(ba» by virtue of the Industrial Leg
islation Amendment Act having been assented to on 8 May 
1995. 

Whilst it is open for the Commission to form a view on the 
likelihood of a successful outcome of such an application, it 
is nevertheless proper to hear from the parties. 

Accordingly, upon the issuance of the appropriate Declara
tion, this ma~r will stand adjourned to enable the applicant 
to advise the Commission of her intention as to whether to 
make the above application, should she, on consideration of 
these fmdings, choose to do so. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Jennifer Cupin 
and 

Australian Sports Publications 
No. 156 of 1995. 

COMMISSIONER R.H. GIFFORD. 
26 May 1995. 

Declaration. 
HAVING heard Mr T. Crossley on behalf of the Applicant 
and Mr L. Pilgrim on behalf of the Respondent, the Commis
sion, pursuant to the powers conferred on it under the Indus
trial Relations Act 1979 hereby declares-

1. THAT the applicant, Ms J Cupin, was engaged in a 
position of Advertising Sales Representative, on 1 
February 1995, on a probationary basis; and 

2. THAT no full-time employed position, for an Ad
vertising Sales Representative, now exists within the 
respondent company. 

[L.S] 
(Sgd.) R.H. GIFFORD, 

Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Tadeusz Kasperek 
and 

International Drill Quip. 
No. 135 of 1995. 

COMMISSIONER A R BEECH. 

Order. 
16 May 1995. 

WHEREAS a conference of the parties was convened; 
AND WHEREAS agreement was reached at the conference 

and the proceedings were adjourned to enable the terms of the 
agreement to be complied with; 

AND WHEREAS at the request of the applicant the 
proceedings were adjourned for a further month; 

AND WHEREAS at the expiration of that month the 
Commission wrote to the applicant advising that if nothing 
were heard from him within a specified period of time then an 
order discontinuing the application would issue; 

AND WHEREAS that period of time has now elapsed and 
nothing has been heard from the applicant; 

AND HAVING heard Mr T Kasperek on his own behalf as 
the Applicant and Mr M Borlase on behalf of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Margaret N Jones 
and 

Matthew M Pavlinovich 
No. 167 of 1995. 

COMMISSIONER A R BEECH. 
12 May 1995. 

Order. 
WHEREAS a conference of the parties was convened; 

AND WHEREAS agreement was not able to be reached at 
that conference; 

AND WHEREAS the conference was adjourned to enable 
further discussions to take place between the parties; 

AND WHEREAS the applicant was advised that if nothing 
were heard from her within a specified period of time then the 
Commission would issue an order discontinuing the 
application; 

AND WHEREAS that period of time has now elapsed and 
nothing has been heard from the applicant; 

AND HAVING heard Ms M Jones on her own behalf as the 
Applicant and Mr L Levine (of counsel) on behalf of the 
Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
(Sgd.) A. R. BEECH, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Jodie Ann Mitchell 

and 
Impact Publications 

No. 345 of 1995. 
COMMISSIONER A R BEECH. 

12 May 1995. 
Order. 

WHEREAS a conference of the parties was convened; 
AND WHEREAS agreement was reached and the conference 

was adjourned to enable the parties to fulfill the terms of the 
agreement; 

AND WHEREAS the parties were advised that if nothing 
were heard from either party within a specified period of time 
then the Commission would issue an order discontinuing the 
application; 

AND WHEREAS that period of time has now elapsed and 
nothing has been heard from the parties; 

AND HAVING heard Mr J Beedham on behalf of the 
Applicant and Mr and Mrs Hurd on beh3If of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinued. 
A. R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Martin Moore 

and 

Big Rock Pty Ltd trustee for the Big Rock Unit Trust 
trading as Big Rock Toyota. 

No. 494 of 1994. 

COMMISSIONER C.B. PARKS. 

2 June 1995. 
Reasons for Decision. 

THE COMMISSIONER: The applicant, Mr Moore, claims 
that he was summarily and unfairly dismissed from his em
ployment from Big Rock Toyota on or about 21 April 1994. 
He seeks an order that he be reinstated to his former position 
of employment with the respondent and, in addition, "retro
spective back pay from the date of dismissal to the date of 
order of reinstatement". 

It is not disputed that the respondent terminated the serv
ices of Mr Moore but Big Rock Toyota denies; that the dis
missal occurred on the date claimed; and that it was summary 
in nature. The respondent asserts that Mr Moore was dis
missed on 29 March 1994 at which time he was paid the sal
ary and commissions due to him, plus three weeks salary pro 
rata in lieu of annual leave and, in addition, one weeks salary 
in lieu of having been given one week's prior notice of the 
dismissal. It is the testimony of Colin Saul Rockman, the 
dealer principal and a director of, Big Rock Toyota, that the 
dismissal was effected because Mt Moore had been unable to 
achieve, and maintain, an increase in business and .revenue 
for Big Rock Toyota adequate in relation to the cost of his 
employment and that of an additional employee employed at 
the behest of Mr Moore, that being material given that 
Mt Moore's position of employment had been created, and he 
employed therein, originally for a sPt month period with the 
express purpose of substantially in<;reasing the market share 
and the success of Big Rock Toyom in the Toyota spare parts 
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market. Apart from some very minor criticisms of Mr Moore, 
Mr Rockman indicated that he viewed Mr Moore as a capable 
and diligent person. I accept that Mr Rockman was genuine 
in his view of Mr Moore and that his decision to dismiss Mr 
Moore was because the level of business he had been engaged 
to generate had not been attained. Notwithstanding Mr 
Moore's period of employment had been extended from the 
original six months, it did not appear that the desired level of 
business could be shortly attained and therefore Mr Rockman 
concluded that it was not financially prudent to bear the con
tinued cost of his employment. 

It is not in dispute that when Mr Moore commenced with 
Big Rock Toyota in January 1993 he was appointed for six 
months with the express purpose ofhim gaining, for Big Rock 
Toyota, a larger share of the Toyota spare parts market. The 
respondent says that it elected to pursue this course because 
the largest Toyota parts dealership in Western Australia had 
changed ownership and changed its business name. The re
spondent viewed this as providing an opportunity to capture 
part of that dealership's market. It was the uncontroverted 
evidence of Mr Rockman and Mr Stephen Vanderbyl, the Spare 
Parts Manager for the respondent, that Mr Moore was confi
dent that the market circumstances were such that he would 
treble the value of Toyota parts sales. Although they both 
seriously doubted that such a high result would be achieved, 
both say they were convinced that Mr Moore would achieve a 
very substantial increase in the respondent's market share. 

Upon commencing with the respondent, Mr Moore became 
the second spare parts sales representative employed by the 
respondent however, because of his role, Mr Moore operated 
with more freedom and responsibility than Mr Syson, the other 
representative. In addition to direct marketing duties the ap
plicant was also responsible for providing some training to 
other employees of Big Rock Toyota. These employees' con
tact with customers, and service to them, could influence the 
marketing results of the respondent. 

There was testimony given by Mr Moore to the effect that 
during the period of his employment the market share of the 
respondent increased in each of the three franchises, includ
ing Toyota, and that this had occurred as the direct result of 
his efforts. Messrs Rockman and Vanderbyl both concede 
that Mr Moore gained some new custom for the respondent 
and, that for a period, the volume of parts sales increased, but 
that such had not been sustained in relation to Toyota spare 
parts, which is the major part of the business and was to have 
been the focus for expansion. Although conceding that some 
new customers have been gained, the financial inducements 
given by Mr Moore to achieve that gain, albeit with full ap
proval of management, has meant that the ultimate result has 
not been fmancially satisfactory, says the respondent. 

Mr Rockman and Mr Moore met on 29 December 1993 when 
Mr Rockman put to Mr Moore a remuneration arrangement, 
that he accepted would apply to the six months, January to 
June 1994. According to Mr Rockman he emphasised with 
Mr Moore and Mr Vanderbyl that the new remuneration ar
rangement for Mr Moore was predicated on the basis that sales 
were to be increased and it had been agreed with Mr Moore 
that the target levels he had set were reasonably attainable. 
That was not contested. 

Exhibited to the Commission (exhibit D2) are the sales tar
gets, expressed in monetary values, that were required to be 
met each day and also noted thereon are, what Mr Rockman 
attests are, his notations of the average daily sales achieved 
for the months of January, February and March 1994. In or
der to avoid publishing the monetary sales values relevant to 
the business I have expressed the information contained in 
the exhibit as relative percentages. The majority, 66.7%, of 
the overall sales target was to be gained through Toyota parts 
sales, a further 20% by Daihatsu and Hyundai parts combined, 
and the final 13.3% from a relatively new part of the business 
located in another suburb. Mr Rockman says the sales 
achieved for February and March 1994 are such that they 
caused him to decide that it was not financially prudent to 
continue the employment of Mr Moore. The sales figures 
reveal that for the three months January, February and March 
respectively 104.7%,74.9% and 87.7% of the overall sales 
target per day was achieved and that represents parts sales 
equivalent to 106.9%,65.6% and 69% of the Toyota sales 
target per day for each month. 

According to Mr Rockman the sales result achieved in Janu
ary 1994 was an isolated occurrence. The levels of Toyota 
parts sales achieved for February and March are similar to 
those which existed when Mr Moore joined Big Rock Toyota 
and although these levels had been exceeded for several months 
of his employment, the increase had not been sustained. Fur
ther, the increase in Toyota parts which had occurred was no
where near approaching the level which Mr Moore had 
suggested the business would gain as a consequence of his 
engagement. 

A graph of Toyota parts sales results (exhibit D3) indicates 
that compared with the target said to be agreed for 1994, for 
each of three months in 1993 approximately 90% of that tar
get was achieved, for one other month marginally less than 
that was achieved, and that the results for the other eight months 
of the 1993 year were markedly lower. No issue is taken by 
the applicant in relation to the levels of sales results evidenced 
by Mr Rockman nor is it denied that Mr Moore claimed he 
would achieve substantially better sales results. Additionally, 
the applicant did not challenge the premise that it was fman
cially prudent for Mr Rockman to decide as he did, ie the 
sales campaign being conducted through Mr Moore be aban
doned and the associated costs reduced, by terminating the 
services of Mr Moore and those of a delivery driver. 

It is argued on behalf of Mr Moore that there are several 
elements contributing to the unfairness of his dismissal. Firstly, 
the dismissal was effected without any forewarning to him 
that he was not achieving what was expected of him and there
fore his employment was in jeopardy. Secondly, the dismissal 
had been effected summarily. That, it is said, denied Mr Moore 
procedural fairness. Additionally the respondent is said not 
to have given any consideration to the overall service 
Mr Moore has given to it and other related companies, par
ticularly in view of assurances given to him regarding contin
ued employment within the group of companies. 

The advocate for the applicant argues that the services of 
Mr Moore were summarily terminated by the respondent on 
or about 21 April 1994 when Mr Moore rejected a change to 
his contract of employment. It is asserted that on 29 March 
1994 Mr Rockman informed the applicant that the respondent 
was no longer prepared to continue the existing employment 
arrangement with Mr Moore but that an alternative would 
subsequently be put to him. A period of annual leave is said 
to have then been observed by the applicant and that during 
the last week thereof, Mr Rockman put to him the details of 
the alternative employment proposal he had foreshadowed on 
29 March 1994. That the contract of employment did not end 
on 29 March 1994, the advocate says, is evident from the facts 
that; Mr Moore retained the use of a motor vehicle supplied to . 
him as a condition of his employment for a period thereafter; 
he diverted calls from his mobile telephone to the respondent 
for a period of the leave that he visited Sydney; he continued 
to receive business calls between 29 March 1994 and 21 April 
1994 which he dutifully referred to the respondent; and cus
tomers who contacted the respondent were informed by the 
staff that Mr Moore was absent observing a period of leave. 

It is the testimony of Mr Rockman that on 29 March 1994 
he terminated the services of Mr Moore, stated to him that 
was the case and drew to his attention the several payments 
covered by the cheque presented to him, including the value 
of one week's salary in lieu of notice. Mr Rockman was un
able to recollect whether at the time he knew of any intention 
Mr Moore had to visit Sydney, but says he put to Mr Moore 
that following a break he ought make contact with him to dis
cuss a proposal regarding his future. 

Mr Rockman says that he wanted to part on good terms with 
Mr Moore and therefore he allowed him to retain the use of 
the motor vehicle provided to him for a period following the 
termination. That, Mr Rockman says, he has done previously 
with others whose services have been terminated. Mr Rockman 
conftrms that he subsequently met with Mr Moore, put a pro
posal to Mr Moore that he operate as an independent agent, 
but that subsequently, on 21 April 1994, Mr Moore notified 
him that he rejected the proposal. 

Mr Moore concedes that on 29 March 1994 he received a 
cheque which he was then informed contained a payment said 
to represent salary in lieu of notice. The reason for such pay
ment he says he did not understand. It is plain that he did not 
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question its purpose with Mr Rockman although he says he 
subsequently mentioned it to Mr Vanderbyl. It is further con
ceded by Mr Moore that he had earlier sought leave from his 
employment to visit Sydney but such had been refused by Mr 
Vanderbyl. Mr Moore knew that refusal had been because Mr 
Vanderbyl did not wish him to be absent for the period ending 
12 April 1994 as he had requested. The applicant does not 
suggest that Mr Rockman said he was either allowing him 
leave, or sending him on leave, for a longer period to 21 April 
1994. 

Mr Moore recollects that Mr Rockman said that he "wanted 
to call it quits with me". This the applicant implies was a 
reference by Mr Rockman to an intention to quit the existing 
employment relationship and replace it with another, all of 
which was to happen at some time subsequent. At that time, 
for reasons I will outline later, the applicant believed he was 
immune to the loss of employment per se. That I think im
paired his comprehension of what was the immediate effect of 
that which Mr Rockman had put to him. He was then quitting 
the employment relationship and settling the payment of mon
ies that fell due as a consequence. These I view as indicators 
that what occurred on 29 March 1994 was the termination of 
his employment and not the commencement of annual leave. 

That the applicant diverted calls from his mobile telephone 
to the respondent I fmd has no particular significance. None 
was explained to the Commission. One person, Mr Robert 
Jenkinson, attempted to contact Mr Moore on his mobile tele
phone whilst he, Mr Jenkinson knew him to be in Sydney. 
His call was diverted to the respondent and answered by 
Mr Syson who indicated that Mr Moore was "on holidays". 
This Mr Jenkinson took to mean that he was on leave from his 
employment. From this event the Commission is asked to 
conclude that Mr Syson, an employee of the respondent, per
ceived Mr Moore to be on leave and therefore, he was in fact, 
still an employee of the respondent. It is the testimony of Mr 
Vanderbyl that he overheard an occasion, when in a telephone 
conversation, Mr Syson used a description of Mr Moore's 
absence which in his mind gave the other party the impres
sion that he was still employed but observing a period of leave. 
That says Mr Vanderbyl caused him to speak with Mr Syson 
and instruct him to inform persons that Mr Moore was "tak
ing a break" and thereby comply with what he had previously 
been told was to be said in relation to Mr Moore. This state
ment according to the respondent, had been chosen because it 
is non committal, it does not convey any state of employment 
or non employment in relation to Mr Moore. That course, it 
is said, was adopted to avert possible disruption in marketing 
operations, the knowledge of Mr Moore's dismissal might 
cause, unnecessarily, were he to later embrace the proposal 
Mr Rockman intended putting to him. A proposal which would 
involve a future sales relationship with the respondent but as 
an agent, not an employee. 

The uncontroverted evidence of Mr Vanderbyl is that Mr 
Syson had been told that he was to inform persons that Mr 
Moore was "taking a break". I accept that to be the case. That 
this phrase was chosen for a particular purpose, ie a foil to 
mask the existence of what the respondent hoped would be 
but a brief interlude, between one relationship and the com
mencement of another with Mr Moore, is feasible. 

There is no evidence that Mr Syson, prior to the telephone 
conversation he had with Mr Jenkinson, had been formally 
notified as to the employment status of Mr Moore after 
29 March 1994. There is no indication that he had any knowl
edge of what had taken place on that date or that he possessed 
some other material knowledge relevant to the status of Mr 
Moore. Thus, on the evidence, if Mr Syson said what he did 
in the belief that Mr Moore remained employed, that was an 
assumption on his part and therefore I view it as an irrelevant 
consideration. 

The Commission has been asked to conclude that several 
telephone calls which the applicant received from customers 
of the respondent after 29 March 1994 shows that he contin
ued to perform his usual duties and that therefore indicates he 
remained employed. For the Commission to be persuaded in 
this direction there is the need to establish that Mr Moore 
continued to perform his usual duty, that he did so at the be
hest of the respondent, or at least with the full knowledge of 
the respondent, with the view to harvesting any fruit the ac
tions of Mr Moore might bear. 

Throughout his employment the applicant extensively used 
a mobile telephone both to initiate and receive calls relevant 
to the performance of his work with the respondent. That 
telephone, and the related contact number, is the personal prop
erty of Mr Moore and therefore nothing can be drawn from 
the fact that it remained in his possession after 29 March 1994. 
There is no evidence of any comment having been made, by 
the respondent to Mr Moore, regarding business related calls 
he might receive via his mobile telephone after that date. 

The respondent took no action to educate its customers not 
to direct calls to that mobile telephone. That, as I have found, 
it did so they would not become immediately aware of how 
things stood between the respondent and Mr Moore. Whether 
Mr Moore received calls via his mobile telephone was en
tirely within his control. He could programme the instrument 
to divert calls direct to the respondent as he did while in Syd
ney, or alternatively, he was able to totally deactivate the tele
phone and thereby cease to receive any calls. What business 
related calls were received from customers were either redi
rected, or relayed, to the respondent. There is no evidence 
that Mr Moore acted upon any of the calls received and en
gaged in marketing activities as a consequence. Thus, I am 
not satisfied that the very limited involvement he had regard
ing telephone calls, constitutes a body of evidence that Mr 
Moore remained employed. 

For the foregoing reasons I conclude that Mr Moore's con
tract of employment with the respondent was terminated by 
Mr Rockman on 29 March 1994. No allegation of unfairness 
arose regarding the legal form of the dismissal that was ef
fected on this date. 

It is plain on the evidence that no express warning had been 
given to Mr Moore that the termination of his role, and there
fore his employment with the respondent, could be imminent. 
He did however know that the role he undertook had been 
newly created, it had the defmed purpose to substantially in
crease Toyota parts sales, and there was no intention that the 
position be long term. It was firstly a fixed appointment for 
six months. According to the respondent the material role 
was retained beyond the six months in the hope that the addi
tional time and associated efforts by Mr Moore would lead to 
the level of the sales that were expected. Mr Moore is said to 
have contributed to the level of expection. Firstly, at the time 
of his engagement when he suggested he would treble sales, 
and subsequently, when he gave lower but still substantial sales 
projections, which were not achieved. Mr Moore was not 
asked to confirm or deny before the Commission that he had 
given projections of any particular magnitude, and which he 
failed to achieve. In the circumstances of the case I do not 
view that as critical. That is so because the respondent did 
not dismiss the applicant on the basis that he was to blame for 
the sales results achieved. Had that been the case, it would 
h~ve been incumbent upon the respondent to frrstly establish 
that the applicant had given express projections, and secondly, 
that the applicant thereafter did not then act in a manner con
ducive to achieving what he had undertaken to do by his best 
endeavours. 

I am satisfied from what I have seen and heard from Messrs 
Rockmim, Vanderbyl and Moore that during Mr Moore's em
ployment they had acknowledged between them that the re
spondent was failing to achieve a greater market share of 
Toyota parts sales. At no time has it been suggested that Mr 
Moore did anything other than apply himself to achieving the 
results expected from him. Thus, if any warning were to be 
given to Mr Moore it could only have related to the possibil
ity of his role ending for fmancial reasons. That could only be 
rectified by substantially increased sales, and from past re
sults that was not likely. Notice of the possibility may have 
assisted the applicant to adjust his personal affairs, but the 
absence of that opportunity does not constitute an unfairness. 

It must be remembered that both an employee and an em
ployer have the legal right to terminate their relationship and, 
it is well settled, that the Commission should not interfere 
with that right of the employer, unless such is exercised un
fairly. Mr Rockman had been concerned with the fmancial 
consequences of continuing with the attempt to achieve a sub
stantially increased market share. On the evidence, he took 
his decision in March 1994, having considered the 
uncontr\:>verted results for the two months prior and his belief 
that things were not likely to greatly improve. He was there-
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fore entitled to act swiftly and redress the adverse financial 
situation. Thus there was no unfairness on that count. 

Mr Moore is a person who, after approximately nineteen 
years of service with a major motor vehicle parts dealership 
was persuaded by Vernon Charles Wheatley and Robert John 
Branchi to set up and operate a separate non genuine motor 
vehicle parts dealership. That he was to accomplish so that it 
had no apparent connection with, the dealership where he had 
previously been employed, or the holding company thereof. 

The ties that he had to the major dealership were to appear. 
I am satisfied that such a subterfuge was perpetrated and that 
it involved the records of the major genuine parts dealer re
flecting that the services of Mr Moore had been terminated. 
In addition, they indicated that he had been paid all benefits 
due to him when that was not so. The liability for some ben
efits which accrued, according to his length of service, were 
transferred to the holding company. Further, Mr Moore took 
up the position on the express understanding that should the 
non genuine parts dealership be abandoned, he would be 
re-employed by the major parts dealership. 

The non genuine parts dealership Mr Moore built into a 
flourishing business. Throughout the life of that business he 
concealed its origins and company relationships. The life of 
that business was brought to an abrupt end by Mr Moore at 
the direction of Mr Wheatley, a director of the holding com
pany and one of the two persons whom had originally per
suaded Mr Moore to take on the non genuine parts venture. It 
was he who originally undertook to have Mr Moore 
re-employed by the major dealer. 

Upon the winding up of the non genuine dealership 
Mr Wheatley informed Mr Moore that no position was avail
able for him with the major parts dealership, but that alterna
tive employment would be sought for him. It is following 
upon that Mr Moore was contacted on behalf of the respond
ent and came to take up the role he did. His actual selection 
and appointment I am satisfied was made by Mr Rockman. 

Messrs Wheatley and Branchi are directors of the respond
ent and directors of the holding company, and consequently it 
is said that in light of the service Mr Moore had given, in the 
circumstances that he did, the termination of his employment 
was unfair. He is therefore owed the debt of continued em
ployment, it is claimed. 

The original undertaking given to Mr Moore by Messrs 
Wheatley and Branchi I view as having been given by them in 
the capacities they hold within the holding company, not ~ 
exercise of their directorial roles with the respondent. Thus 1t 
appears to me that the holding company has given scant re
gard to meeting its moral obligation to Mr Moore however, 
on the limited information before me, and absent any indica
tion of a position in which he may be placed I do not attempt 
to pierce the corporate veil. 

I am satisfied that the role Mr Moore occupied with the 
respondent no longer exists, it was c::nded fo~ a good. an~ ge~u
ine reason and therefore there 1S nothmg to Just1fy 1ts 
ressurection. No other position has been shown to exist that 
Mr Moore could be appointed to. I therefore see no option 
but to dismiss his claim. 

Appearances: Mr T.C. Crossley appeared on behalf of the 
applicant. 

Ms R.D. Dight appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Martin Moore 

and 

Big Rock Pty Ltd trustee for the Big Rock Unit Trust 
trading as Big Rock Toyota. 

No. 494 of 1994. 

COMMISSIONER C.B. PARKS. 

2 June 1995. 
Order. 

HAVING heard Mr T.C. Crossley on behalf of the Applicant 
and Ms R.D. Dight on behalf of the Respondent, the Com
mission, pursuant to the powers conferred on it under the In
dustrial Relations Act, 1979 hereby orders-

THAT this application be and is hereby dismissed. 
(Sgd.) C.B. PARKS, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lorraine Peberdy. 

and 

Australian Sports Publications. 

No. 109 of 1995. 

COMMISSIONER A.R. BEECH. 

23 May 1995. 

Reasons for Decision. 
THE COMMISSIONER: Ms Peberdy alleges that her 
dismissal on the 25th January 1995 after only five days' 
employment was unfair and she seeks an order reinstating her 
in her position. The respondent, which appears to be a 
partnership of Mr Gordon and his wife, objects to the claim. 
The Commission heard evidence from Ms Peberdy on her own 
behalf. For the respondent evidence was led from Mr Gordon 
and Ms Mazzitelli, the respondent's office manager. 

Ms Peberdy answered a newspaper advertisement from the 
respondent for two "motivated salespersons" for a "high profile 
sports publication". She was interviewed and eventually 
offered one of the two jobs. Five working days later 
Mr Gordon dismissed her in writing "due to inadequate sales 
performance". Ms Peberdy was paid her wages earned to that 
date, commission earned, one week's wages in lieu of notice, 
and annual leave earned to that date. I find that her dismissal 
was in accordance with her contrac~ of service and was not 
summary and it was not suggested otherwise. The onus of 
proving that the dismissal was unfair lies on Ms Peberdy, and 
there was no suggestion otherwise. 

The respondent is a publisher of sporting annuals and 
programmes which it produces with advertising gained for 
the purpose by its staff. It is a small business with a "hands 
on" approach. It operates only in Perth. At the time it 
employed Ms Peberdy, apart from Mr Gordon and his wife, 
the respondent employed their son, an accountant, 
Ms Mazzitelli and an existing salesperson Mr McDonald. It 
operates to fixed deadlines. Thus, as it relates to this case, the 
respondent was to produce a special souvenir programme for 
the Dockers v. Essendon football game. The programme 
simply had to be ready for that and there was not a long time 
frame. 

Mr Gordon was involved in much of the sale of the 
advertising himself and had been for some 20 years. The 
Dockers programme was important to the respondent, this 
being the first season the Dockers had played. As part of 
plans to expand he decided to promote Mr McDonald and 
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employ two experienced salespersons. Alth~)Ugh 
Mr McDonald initially interviewed Ms Peberdy I am satisfied 
that the decision to employ her was made after Mr Gordon 
had also interviewed her. As Ms Peberdy had previously 
worked in selling advertising for a suburban newspaper in 
Rockingham and that area was a potential "Docker" area which 
was untapped by the respondent, he decided to employ her. 

As there is now considerable conflict in the evidence on a 
number of significant issues it is appropriate to recite the facts 
as found by the Commission from the evidence and its 
observation of the witnesses. I am quite satisfied that 
Ms Peberdy professed experience in selling advertising. S~e 
gave evidence that in her view she had experience and that IS 

why she applied for the position. She informed Mr Gordon 
that she had sold $3800 worth of advertising for a feature in 
one particular week. I am also satisfied that he mentioned his 
expectation that she would need to generate sales of around 
$3000 per week. Also that Ms Peberdy told him s~e had a 
"client list" of potential customers from the Rockinghaml 
Fremantle area in a manner which enhanced her potential value 
to the respondent as an employee. 

Ms Peberdy admitted having a folder of business cards. I 
found Mr Gordon to be a most credible witness and believe 
his recollection that Ms Peberdy "made me feel that she was 
capable of doing the job" to be quite accurate. 

Mr Gordon' s own extensive experience in the precise selling 
upon which Ms Peberdy was then engaged leads me 
unhesitatingly to accept his assessment of her results even 
though he did not immediately supervise her for the week. At 
the end of the week Ms Peberdy had generated sales for the 
Dockers programme of only $1030. Further it was ~r?m 
existing clients of other staff members. As that advemsmg 
would come to the respondent anyway Ms Peberdy's efforts 
added nothing to the respondent's business. Her "client list" 
was not produced and not, it seems, utilised. Ms Peberdy's 
own evidence is that she only used the Yellow Pages and the 
respondent's own previous publications to fmd possible clients. 

Further I am satisfied that Ms Peberdy knew that she should 
not contact the clients of other staff members. She admits that 
she was told this on the first day by Mr McDonald after the 
first time that she had secured an order from one of them. 
However the evidence is that she contacted a further three 
such clients after being told that she should not do so. Her 
defence was to argue firstly that although Ms Mazzitelli had 
given her a list of clients with the initials of other staff members 
next to the names, Ms Mazzitelli had merely dropped it on 
her desk without explanation and therefore she, Ms Peberdy, 
had not understood it. I find that evidence difficult to accept. 
Ms Mazzitelli's evidence was impressive and she was quite 
clear that she carefully explained that matter and other 
administrative procedures to Ms Peberdy. I believe she did 
so. It would indeed reflect badly on the respondent if its valued 
clients were repeatedly contacted by its different sales 
representatives for the same advertising. It is more likely from 
that, if nothing else, that this was explained to Ms Peberdy. 

Ms Peberdy secondly argued that if indeed she had contacted 
other clients then it was inadvertent because Mr McDonald 
had taken her list and did not replace it. While I accept that 
this may have occurred it does not assist Ms Peberdy in her 
argument. As she was aware of the requirement not to contact 
the clients of other staff members it is not unreasonable to 
expect her to have then taken at least some steps to inform 
herself, as an experienced sales person, regarding the identity 
of those clients. There is no suggestion that she did so. But 
even if it is not appropriate to draw that conclusion and that 
was not to be expected of her, Ms Mazzitelli's clear evidence 
is that when Mr McDonald gave her the list he had taken from 
Ms Peberdy she carefully highlighted in yellow those names 
on the list without initials adjacent to them and gave it back to 
Ms Peberdy herself. Ms Mazzitelli was not cross-exarnined 
on the point and I accept it as fact. I therefore reject 
Ms Peberdy's evidence and fmd that, at the very least, she 
was indifferent to the known requirement of the respondent 
not to contact clients of other staff members. 

Ms Peberdy's daily work sheets of clients contacted were 
put into evidence. Mr Gordon gave evidence that the lists 
revealed that her work was "token" and "without motivation". 
I have no reason not to accept that evidence and I do so. 

Certainly to describe work resulting only from examining the 
Yellow Pages and the respondent's previous publications as 
"without motivation" does not seem unreasonable to me. And 
Ms Peberdy did respond to an advertisement seeking 
"motivated salespersons". She can be taken to have been aware 
of that requirement. Further, Ms Mazzitelli gave evidence of 
her own sales work done in addition to her administrative work. 
By comparison with that, Ms Peberdy's daily work sheets did 
not have many clients for a full day's work. Even allowing 
for Ms Mazzitelli's greater experience in the respondent's 
business, that comment certainly supports Mr Gordon's 
assessment. Even though Ms Peberdy's principal complaint 
is that she was not given a reasonable opportunity in only five 
days' employment the evidence before the Commission reveals 
that her performance for that limited time did not demonstrate 
potential. In the context of deadlines for the production of the 
programme, Mr Gordon evaluated the week's employment and 
decided he was better off "doing it himself' and dismissed 
MsPeberdy. 

On Ms Peberdy's behalf it was argued that the dismissal 
was unfair because Mr Gordon did not discuss the matter with 
Ms Peberdy prior to reaching his decision. I think that that is 
a valid point. Where an employer intends to dismiss an 
employee for poor work performance the employer should 
put this to the employee and consider the response prior to 
making the decision. This is simple fairness and courts have 
repeatedly found dismissals to be unfair where this has not 
occurred. But that alone does not make the dismissal unfair. 
The faimess of the dismissal procedure itself is but one factor 
to be taken into account by the Commission in deciding overall 
whether the dismissal was unfair (Shire of Esperance v. Mouritz 
(1991) 71 WAlG 891). The Commission is to decide the issue 
taking into account all the circumstances according to equity, 
good conscience and substantial merit. In deciding the equity 
in this matter I take into account the evidence set out above 
that Ms Peberdy did not deliver her side of the employment 
bargain. In those circumstances, it is a difficult task to 
discharge the onus upon her to show that her dismissal was 
unfair. 

Similarly I am not persuaded that the matter turns upon 
whether Ms Peberdy was employed for a trial or probationary 
period. Although the evidence is that it is the respondent's 
policy to engage staff on a trial basis, and even that Mr Gordon 
instructed Mr McDonald to refer to "trying" Ms Peberdy out, 
the evidence does not establish that Ms Peberdy was hired in 
fact on that basis. But in my view it is a bit artificial to try to 
attach a particular label to these circumstances. On the facts, 
Ms Peberdy's work would have a significant impact on the 
ability of the respondent to produce a souvenir programme by 
the required date. Mr Gordon quite soon had evidence that 
Ms Peberdy's work was not to the anticipated level. Surely 
they are the precise circumstances which will arise at the 
commencement of employment. In the absence of any specific 
contractual provision relating to that eventuality the parties 
are inevitably going to assess each other's suitability and act 
accordingly, as Mr Gordon did. While the dismissal was not 
totally satisfactory because he did not discuss the matter with 
her beforehand, for the reasons set out above Mr Gordon's 
right to dismiss was not exercised so harshly or oppressively 
towards Ms Peberdy as to amount to an abuse of that right. 
The dismissal in those circumstances was not unfair. 

Even if that was not the case it is unlikely that the 
Commission would require the reinstatement of Ms Peberdy. 
The evidence is that although two other sales representatives 
were employed subsequent to Ms Peberdy's dismissal, they 
too have been dismissed, as has Mr McDonald, and the 
business restructured to eliminate employed sales 
representatives. I am not persuaded that the restructure was a 
mere device to prevent or circumvent an order for reinstatement 
or was not otherwise bona fide. There is thus no position to 
which to reinstate Ms Peberdy. This does not mean that 
Ms Peberdy is redundant, as Mr Crossley infers. Ms Pe~rdy 
was dismissed for reasons other tbad redundancy. Even if her 
dismissal was found to be unfair, which it was not, the 
subsequent restructure of the respondent's business merely 
affects the Commission's ability to deal with the unfair 
dismissal in a practical way by reinstating her. In this case 
reinstatement is not a practical alileraative. Further, although 
submissions were made to the Commission regarding the 
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possible effect upon the Commission's jurisdiction of the 
Industrial Legislation Amendment Act 1995 to the extent that 
those amendments give the Commission the power to 
compensate an unfairly dismissed employee as an alternative 
to reinstatement, it is not clear what compensation would be 
awarded in this case. The duration of employment was of 
only five days, all entitlements were paid out following the 
dismissal and Ms Peberdy is not blameless for the situation 
which occurred. 

For the above reasons, the application will be dismissed. 
Appearances: Mr T.C. Crossley on behalf of the applicant. 
Mr L.H. Pilgrim on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Lorraine Peberdy. 

and 

Australian Sports Publications. 

No. 109 of 1995. 

COMMISSIONER A.R. BEECH. 

23 May 1995. 

Order. 
I;IAVING heard Mr T.C. Crossley on behalf of the applicant 
and Mr L.H. Pilgrim on behalf of the respondenf, the 
Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders-

THAT the application be dismissed. 
(Sgd.) A. R. BEECH, 

[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

William Alfred Smith 

and 

Minet Australia Limited 

No. 1246 of 1994. 

COMMISSIONER A R BEECH. 

10 May 1995. 

Order. 
WHEREAS a conference of the parties was convened; 

AND WHEREAS agreement was not able to be reached 
and the matter was set down for hearing and determination; 

AND WHEREAS the applicant subsequently advised the 
Commission that the matter had been settled; 

AND WHEREAS the applicant subsequently med a Notice 
of Discontinuance of Application; 

AND HAVING heard Mr A Drake-Brockman (of counsel) 
on behalf of the Applicant and Mr S Kenner (of counsel) on 
behalf of the Respondent; 

NOW THEREFORE I, the undersigned, pursuant to the 
powers conferred on me under the Industrial Relations Act, 
1979 hereby order-

THAT the application be discontinUed. 
(Sgd.) A.R. BEECH, 

[LB.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Louise Svoboda 

and 

Perth Home Care Services (Inc.) 

No. 318 of 1994. 

COMMISSIONER R.N. GEORGE. 

31 May 1995. 
Reasons for Decision. 

THE COMMISSIONER: This application comes before the 
Commission pursuant to Section 29 of the Industrial Rela
tions Act, 1979 (the Act). By it the Applicant, Ms L. Svoboda, 
seeks a finding that she was unfairly dismissed from her em
ployment as a Home Carer with the Respondent, Perth Home 
Care Services, and an order that she be re-instated in her em
ployment without loss of wages or entitlements. In the alter
native, an order is sought for compensation. 

In the proceedings at the first instance, Mr Clohessy for the 
Applicant presented a novel argument (if I understand his 
submissions correctly) that power existed pursuant to s.23A 
of the Act for the Commission to order the payment of 
compensation without the need for such an Order to be 
ancillary or incidental to an Order to reinstate or re-employ. 
In my view that argument, under the scheme of the Act as it 
then existed, was misconceived and against the authorities. 
Between the time that submission was made and the issuance 
of these Reasons for Decision, however, the Act was amended 
by the Industrial Legislation Amendment Act 1995, No. 1 of 
1995 (the amending Act). By sAl of the amending Act a new 
s.23AA is inserted into the principle Act in the following terms: 

"23AA.(1) On a claim of harsh, oppressive or unfair dis
missal, the onus is on the employer to show 
that there is ground or are grounds on which 
the Commission could find that the dismissal 
was justified. 

(2) If-
(a) the employer does not show that there 

is a ground or are grounds on which the 
Commission could find that the dis
missal was justified; or 

(b) the employee establishes that, whether 
or not it was justified, the dismissal was 
harsh, oppressive or unfair. 

the claim is taken to have been established. 
(3) for the purposes of this section, a dismissal is 

justified if there was a valid reason, or were 
valid reasons, connected with the employee's 
capacity or conduct, or based on the opera
tional requirements of the undertaking, estab
lishment or service, for the dismissal. 

(2) Section 23AA of the principal Act as inserted by 
this section applies to and in relation to-

(a) any claim made under the principal Act after 
the coming into operation of this section; and 

(b) any claim that was made under the principal 
Act before the coming into operation of this 
section and has not been heard and determined 
under the principal Act." 

S.23A of the principle Act was also amended by virtue of 
sA2 of the amending Act to allow for an Order that the em
ployer pay compensation to the claimant for loss or injury 
caused by dismissal where the Commission is satisfied that 
reinstatement or re-employment of the claimant is impractica
ble. Consequential amendments were also made to s.23 and 
s.29 of the principal Act by virtue of s.4O and s.43 of the amend
ing Act. 

The amending Legislation applies to claims made under the 
principal Act after the coming into operation of the amending 
Act and to claims which have been made under the principal 
Act prior to the coming into operation of the amending Act 
but which had not been heard and determined. The applica
tion now before the Commission is in the latter category. 



75 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 1969 

As a result of these amendments, Mr Clohessy sought leave 
to further address the Commission on the questions of onus 
and compensation. By agreement, leave was granted to the 
parties to make written submissions on the amending Act and 
the effect of that Act on the matter before the Commission for 
determination. The written submissions were admitted into 
the record of proceedings and have been taken into account in 
these Reasons for Decision. 

The facts in this matter as they appear from the evidence, 
are as follows. 

The Perth Home Care Service (hereinafter referred to as the 
Respondent) is an incorporated body providing in-home per
sonal and domestic care services, primarily for the frail, aged 
and inftrm. It is a non proftt organisation funded by the State 
and Commonwealth Departments of Health. Other funds are 
derived from fee paying clients where there is capacity to pay. 
To provide the service the Respondent employs a small number 
of management and other staff who engage and co-ordinate 
the activities of approximately 45 to 50 "carers" who are em
ployed on an hourly casual basis according to need. The em
ployer retains the discretion as to what work is offered to the 
carers as this depends upon the client list and the number of 
available carers. Work allocated may be on an hourly, daily 
or overnight basis and payment is made only for those hours 
during which a carer is in attendance at the client's home and 
for time spent at training courses and meetings arranged by 
the Respondent. 

Ms Svoboda (hereinafter referred to as the Applicant) was 
engaged primarily for work involving overnight stays but due 
to an increasing need for day care and a reduction in funding 
for overnight care, she requested and was allocated day work 
towards the end of 1993 or early 1994. 

The conditions of employment of carers engaged by the 
Respondent are set out in a document which is required to be 
signed by employees in acknowledgement that they under
stand and accept the duties, responsibilities and procedures 
stated. Such a document, the terms of which are set out be
low, was signed by the Applicant on 1 May 1992. 

"Hours of Work:-You are required to be available to 
work for a minimum of 3 days per week including week
ends and public holioays when necessary. 

Hourly Rate of Pay -Casual Worker 

As a casual employee you are paid at a base rate plus 
20%, and are not eligible for paid Annual leave, sick leave 
or long service leave. Rate of pay as per Duty Statement. 

Time Sheets 

* complete a separate time sheet for each client 

* complete dates, and times of work on time sheets 
prior to requesting the client's signature 

* an incomplete time sheet may result in the 
non-payment of wage related to that time sheet 

* alterations to time sheets must be countersigned by 
client 

Payment of Wages 

Wages are processed from completed time sheets, pay
ment is made fortnightly. 

* Time sheets are required to be registered at the Perth 
Home Care Services office no later than 9.00am on 
the Monday prior to pay date. 

* Wages are paid by one of the following methods: 

* Direct credit to any branch of the R & I Bank. 
(You must complete the appropriate form pro
viding account information). Pay advice will 
be posted. 

* CASH Cheque, which must be collected from 
our West Perth office after 9.00am on the 
Thursday pay fortnight. (Please complete ap
propriate form). 

* Cheque made payable in the name of the em
ployee, which will be posted on the Thursday 
pay fortnight. Pay advice will be posted. 

Mileage 
Mileage will be paid at Commonwealth Public Serv

ice rates. 
a) for travel to and from client's home 
b) for travel that is authorised by this offtce on behalf 

of client (i.e. shopping, appointments etc.) 
Driver's Licence and Vehicle Registration 

Please provide a photocopy of your driver's licence 
and vehicle registration. 

NB:Mileage will be paid on the basis of the shortest 
~umber of kilometres between points. 

For taxation purposes, we advise you to keep a record 
of all work related travel costs and income. A summary 
of the taxation guidelines is available from this office on 
request. 
You are required: 

* to maintain communication with your Programme 
Co-ordinator. 

* to adhere to 
a) the philosophy and objectives of the agency 
b) the client emergency procedures 
c) other procedures and information contained 

in Home Carers Reference Manual. 
* to maintain security and conftdentiality. A breach 

of conftdentiality may result in instant dismissal. 
* to maintain a high standard of personal hygiene and 

health. 
* to provide an opportunity for co-ordinating staff to 

speak with yourself and your client separately, to en
sure 

a) that client needs are being met 
b) that carers needs are being met 
c) that any changes required in service provision, 

are made. 
* to report all accidents and injuries to this office, as 

soon as possible following the incident, and to seek 
appropriate medical attention at the time of the inci
dent. 

* to initiate measures to avoid accident and injuries in 
the clients' homes. 

* to refer any requests for changes in client care plan 
Le day, time or tasks, to your co-ordinator for ap
proval. 

* to refrain from smoking whilst in the client's home. 
Termination of Employment 

Perth Home Care Services reserves the right to termi
nate a Carer's employment in the event of proven mis
conduct whilst caring for a client, including the partaking 
of or being affected by chemical drugs or alcohol. 

[Exhibit B) 
Separate documents setting out in more detail the duties and 

a code of conduct for carers were signed by the Applicant on 
1 May 1992 and 5 October 1992 respectively [Exhibits A and 
Cl. Employees are also given an induction and a training 
manual on commencement. Other manuals and ongoing train
ing are provided, including speciftc training in respect of in
dividual clients as necessary. On allocation to a client the 
client's special needs and a care plan are discussed with the 
carer by a co-ordinator who has conducted an assessment of 
the client and both the carer and the client are provided with a 
copy of the care plan. 

At the time of her dismissal the Applicant was allocated the 
care of a person who for the purpose of these Reasons for 
Decision will be referred to as Mrs T. The Applicant was 
required to attend Mrs T. twice daily, seven days a week, for 
one hour commencing at midday and for one hour in the 
evening commencing at 5.00pm. Sometimes on Sundays 
Mrs T.'s son would take her for the day. On these occasions 
the Applicant would be given prior notice and would not at
tend. 

Prior to the commencement of her contract to care for Mrs T. 
a meeting was held between the Applicant and her 
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Co-ordinator, Ms A. Payne, to discuss the Applicant's duties 
and Mrs T.'s condition. Mrs T. needed a wheelchair, had a 
breathing problem caused by emphysema and sometimes suf
fered from panic attacks. She also had some injuries to her 
ribs and vertebrae. On her visits to Mrs T. the Applicant would 
assist Mrs T. to the dining room where she would take her 
meals (or would bring her meal to her if she was not well 
enough to go to the dining room), empty her commode, tidy 
her bed and room, assist her with toileting as necessary and 
provide companionship. It was also said by the Respondent 
that the Applicant was required to prompt Mrs T. to take her 
medication but was not permitted to administer that medica
tion, although it is not clear on the evidence that the Appli
cant was in fact made aware that this was part of the care plan. 
Mrs T. lived in a retirement village and her continued resi
dency depended upon her ability to go to the dining room to 
take her meals. 

The Applicant's evidence was that although she had attended 
Mrs T. for some 3 weeks prior to her dismissal she was not 
provided with a copy of the care plan. The evidence for the 
Respondent did not establish otherwise, although it was said 
that even if the Applicant was not given a copy of the care 
plan she would have been aware of the care plan from the 
briefing provided by the Co-ordinator and the client's copy 
would have been available to her at the client's home. 

The Applicant's work as a carer with Mrs T. was carried out 
without incident until 22 February 1994 when the Applicant 
attended what was described as a personal development course 
run at a private house in Armadale. No information was pro
vided to the Commission as to the nature of the course but it 
was established that it was not a course approved or arranged 
by the Respondent and was not run by a qualified instructor. 
In fact the Respondent was not aware at all of the course or 
the Applicant's attendance at it until after the event. It was 
conceded by the Applicant that she was aware of the course 
for some days prior to 22 February 1994 but did not take any 
steps until 8.00am on that day to inform Mrs T. that it would 
delay her scheduled midday visit until after 1.00pm. She also 
conceded that she did not inform her co-ordinator of the change 
in arrangements, despite being aware of the requirement to 
advise of and arrange any changes to the care plan through the 
co-ordinator and that to not do so was in breach of proce
dures. Her reason for not contacting the Co-ordinator was 
said by the Applicant under cross examination to be because 
she did not believe the change to be a serious issue [Tran
script p.61]. 

It was the Applicant's evidence that Mrs T. agreed to the 
change and that she had said not to worry about the midday 
meal because she would not be eating anyway. Under cross 
examination, however, the Applicant admitted that Mrs T. was 
anxious that she still make.themidday visit, even if she was to 
be late. 

Having made her arrangements with Mrs T., the Applicant 
attended her commitment at Armadale which ended about 
1.00pm. The Applicant was relying on a friend to give her a 
lift from Armadaleto Mrs To's home but the car would not 
start. At about I.4Spm the Applicant caught public transport 
to her home and arrived there at about 3.3Opm to fmd a mes
sage on her answering machine requesting firstly that she phone 
the Respondent and secondly that she not keep her evening 
commitment with Mrs T. as somebody else was already there. 
At 4.45pm the Applicant phoned Mrs T. who passed her on to 
Ms BJ. Lamont, a Co-ordinator for another area, who had 
been called in as a replacement carer. Ms Lamont suggested 
to the Applicant that she phone the office, which she did. The 
Applicant explained to Ms Gail Brown at the office what had 
occurred and according to the Applicant Ms Brown did not 
seem overly concerned. 

Ms Brown had earlier (about 3.2Opm) received a call from 
Mrs T. who was "very distressed because she said her carer 
had not arrived" [Transcript p.l00]. When Mrs T. phoned 
she said that she needed to go to the toilet, that her commode 
was full, that she had not had anything to eat and that she was 
worried that her carer would not arrive for the next shift which 
was between 5.00pm and 6.00pm. When asked to describe 
Mrs T. 's state at the time Ms Brown said "she was actually in, 
like, a panic attack. She was breathing very badly" [Tran
script P.lOl]. Immediately following that conversation Ms 

Brown phoned the Applicant and left the message earlier de
scribed on her answering machine. This was about 3.3Opm. 
Ms Brown then sought, unsuccessfully, to make arrangements 
for another carer to attend Mrs T. and in the end it was neces
sary for a co-ordinator, Ms Lamont, to make the call. 

When the Applicant eventually spoke to Ms Brown about 
4.45pm she confIrmed with her that she would be available 
for the following day and as events transpired the Applicant 
in fact attended Ms T. as normal on both 23 and 24 February. 

Ms Lamont's evidence was that when she arrived at Mrs T.'s 
home at about 3.45pm on 22 February there were two physi
otherapists in attendance. According to Ms Lamont, Mrs T. 
was " ... obviously very distressed. She was very weak as well. 
She was in bed, not able to get out, gasping for breath." [Tran
script p.113]. There was also said to be a very strong smell of 
urine, the commode was full and Mrs T. badly needed to go to 
the toilet. As soon as the physiotherapists left Ms Lamont 
assisted Mrs T. to the toilet and emptied and cleaned the com
mode. Ms Lamont also assisted Mrs T. to "clean herself up a 
little bit" [Transcript p.114] and brought her meal for her from 
the kitchen. 

Mr P. Baker, Director of Client Services, was informed of 
the events of 22 February on the day following. At the time 
he was engaged with the Chief Executive Officer, Ms G. Jones, 
in a 5 day training programme and could not immediately at
tend to the matter. As a consequence he requested that the 
Applicant prepare a written statement of what had occurred 
and later arranged for a meeting to be held on 3 March 1993 
to investigate the incident. The Applicant's statement was 
provided in advance of the meeting and the meeting was at
tended by Mr Baker, the Applicant and the Chief Executive 
Officer, Ms G. Jones. Mr Baker kept notes of the meeting 
which he later transcribed into a report. That report set out 
the purpose of the meeting, canvassed the background to the 
incident and recorded the outcome of his consideration of the 
Applicant's statement and her responses in the meeting to the 
matters at issue. The report by Mr Baker listed the following 
points said to have been agreed by the Applicant. 

• that she had known in advance that her personal ap
pointment would clash with her contracted time with 
the client and that she had not informed her 
co-ordinator accordingly. 

• that she had tried, for personal convenience, to 
change the contracted care for the client directly with 
that client; 

• that she had not informed the co-ordinator of that 
change, neither had she used the emergency mobile 
phone numbers or the answering machine; 

• that she had not contacted the PHCS office when 
further delays had occurred: 

• that she had accepted the client's comments at 8am 
that morning that the client would not have lunch as 
she would not be hungry; 

• that she had failed to ensure that alternative assist
ance was sought from the office to ensure that the 
client's toileting, food and fluid intake needs were 
met in the light of the severe delay; 

• that she had failed to ensure that the client's need 
for medication with food at midday were met; 

• that by taking this action she had put the client at 
risk and through considerable distress; 

• that she was aware of the requirements and position 
of PHCS in these matters. 

Louise was then offered the opportunity to make further 
comment or offer some explanation which would sup
port her actions. Louise acknowledged that she had not 
acted correctly and admitted all the points that had been 
put." 

[Exhibit E] 
Mr Baker concluded his report with a finding that what had 

occurred constituted a gross misconduct and a recommenda
tion that the Applicant's employment be terminated immedi
ately. Ms Jones as Chief Executive Officer recorded her 
endorsement of Mr Bakers recommendation on the basis of 
her examination of the written accounts and statement of the 
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Applicant, the Director of Client Services, Mr Baker, 
Co-ordinators Lamont and" Brown and the client, Mrs T., and 
having also heard the Applicant's reasons for not following 
the Respondent's policies and procedures. That decision was 
confirmed in writing on 10 March 1994 in a letter to the Ap
plicant which set out the reason for termination in the follow
ing terms. 

The decision to terminate your casual employment with 
Perth Home Care Services is in accordance with the Ter
mination of Employment clause in tI:ie Staff Code of Con
duct and the Home Carer Working Conditions, and was 
based on having repudiated your contract of employment 
on February 22nd 1994, on six counts in a manner that 
placed our client in a position of serious risk. The spe
cific areas of failure are as follows: 

1. Failure to inform the Perth Home Care Services of
fice of a prior known engagement that meant you 
were unable to attend the client at the contracted time 
of 12.00 p.m to 1.00 pm on the above date. 

2. Arranging changes to the client contract directly with 
the client and without Perth Home Care Services' 
knowledge as set down in your conditions of em
ployment 

3. Failure to contact either of the two (24 hour) emer
gency phone numbers available to all staff in an emer
gency situation when the Perth Home Care Services' 
office is not open. 

4. Failure to contact Perth Home Care Services' office 
until 4.45 p.m. when further delays occurred for you 
during the day of the 22nd February 1994. 

5. Accepting the client's comments at 8.00 a.m. that 
morning that she (the client) would not have lunch 
because she would not be hungry at lunchtime. 

6. Failing to ensure that alternative assistance was 
sought from the office to ensure that the client's 
toileting, food, and fluid intake needs were met in 
the light of the severe delay. 

7. Failure to ensure that the clients need for medica
tion with food at mid-day were met." 

[Exhibit 2] 

There was little conflict in the evidence before the Commis
sion except in relation to the allegations that the care plan 
required the Applicant to ensure that Mrs T. took medication 
with her midday meal and that the Applicant's actions on 22 
February 1994 had put Mrs T. at risk. In relation to the first 
matter it was conceded on behalf of the Respondent that the 
allegation that there had been a failure to ensure that the cli
ent's need for medication with food at midday had been met 
may have been in error as it could not be categorically stated 
that such a requirement was incorporated in the care plan. It 
was said by Ms Jones, however, that even if this fmding was 
in error, it was not a matter which was relied on totally or 
significantly and would not alter the conclusion that the Ap
plicant ought be dismissed. On the question of whether Mrs T. 
was placed in a position of serious risk as a result of the ac
tions of the Applicant, the only objective assessment avail
able is that set out in two statements from a Dr D.J. Raaffwho 
it was said by the Applicant to be Mrs T.'s doctor. The first 
statement was written by Dr Raaff after being told by the Ap
plicant "what had been going on" and that she had been 
"charged of serious risk" [Transcript P.26]. That statement, 
which was admitted into evidence without objection, expressed 
the following opinion. 

I believe that Ms. Louise Svoboda was acting in a 
caring capacity while working for Perth Home Care Serv
ice. 

In view of Mrs. Thomas's chronic illness state, I do 
not believe that any late arrival at Mrs Thomas' would 
have any adverse effect on her health. 

It is quite ludicrous to believe that Mrs. Thomas was 
left at any serious risk. 

[Exhibit 1] 

In later proceedings Mr Clohessy for the Applicant submit
ted a letter from Dr Raaff written as a result of a request by 
him that Dr Raaff confirm that Mrs T. was in fact his patient 
and to clarify what was said in the statement dated 13 April 
1994 (Supra). That letter, which was again admitted without 
objection, was dated 21 June 1994 and formal parts omitted, 
is in the following terms. 

In reply to your letter of 13.6.94: 
At that time it is true Mrs. Thomas was frail and did 

need constant help. She required assistance with using 
.the toilet and washing. She also required assistance in 
obtaining her lunchtime meal. 

Her medications were not related or dependant on her 
food. 

The fact that Mrs. Svobada did not arrive caused a 
major inconvenience to Mrs. Thomas, but as I stated pre
viously, was not life threatening and did not affect her 
medications. 

[Exhibit lE] 
A number of letters of commendation and references were 

also submitted to establish the good record of the Applicant 
prior to the 22 February incident. Some of these were written 
after the Applicant's termination and in two cases the evi
dence confirmed that the writers when approached by the 
Applicant for a reference were not made aware of the fact she 
had been dismissed. Against this, evidence was given of five 
incidents which had caused the Respondent on one occasion 
to counsel the Applicant and on other occasions to clarify with 
the Applicant the role of carers. None of these incidents, how
ever, had resulted in formal warnings to the Applicant and 
there was no real attempt on behalf of the Respondent to sug
gest that the Applicant had been an unsatisfactory employee 
until the 22 February incident. 

The Principles which guide the Commission in matters such 
as that now before the Commission were briefly canvassed by 
Mr 0' Connor in his submissions on behalf of the Respondent 
and need not be repeated in any detail here. Suffice it to say 
that the question for the Commission is not one of the parties 
respective legal rights but rather a question as to whether the 
legal rights of the employer to dismiss have been exercised so 
harshly or oppressively against the employee as to amount to 
an abuse of that right. (See Ronald David Miles, Norma Shirley 
Miles and Lee Gavin Miles and Rose and Crown Hiring Serv
ices trading as the Undercliffe Nursing Home, Appellants, and 
the Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, w.A. Branch, Respond
ent at [65 WAIG 385 at 387]). As stated in Barrett and Wom
en's Hospital, Crown Street (1947) A.R. 565, at pp. 566-567 
and cited with approval by Walsh J. in North West County 
Council v. Dunn (1971) 126 C.L.R. 247 at p. 262: 

"It is not the province of the Commission, in the exer
cise of the jurisdiction conferred on it by the Industrial 
Arbitration Act, to take over the functions of the employer 
in relation to the selection and retention of employees, 
and it will intervene only when its intervention is neces
sary to protect an employee against an unjust or unfair 
exercise of the employer's right of dismissal, a right which 
is as fundamental in the relationship of employer and 
employee as is the right of an employee to leave his em
ployment." 

As the Act now stands with the insertion of s.23AA earlier 
referred to, the onus rests with the Respondent to show on the 
balance of probabilities that there is a ground or there are 
grounds on which the Commission could fmd that the dis
missal was justified. 

It is common ground that the dismissal of the Applicant was 
a summary dismissal on the grounds of alleged misconduct. 
The degree of misconduct which justifies dismissal was con
sidered in Clouston and Co Ltd v. Corry (1906) AC 122 at 
129 where it was said: 

"There is no fixed rule of law defining the degree of 
misconduct which will justify dismissal. Of course there 
may be misconduct in a servant which will not justify the 
determination of the contract of service by one of the 



1972 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 75W.A.I.G. 

parties to it against the will of the other. On the other 
hand, misconduct inconsistent with the fulfilment of the 
express or implied conditions of service will justify dis
missal." 

In Pearce v. Foster 17 QBD536 at 539 the applicable rule of 
law was expressed on the following lines: 

"The rule of law is that where a person has entered 
into the position of servant if he does anything incompat
ible with the due or faithful discharge of his duties to his 
master the latter has the right to dismissal." 

In the matter now before the Commission the following facts 
have been established. 

1. On appointment the Applicant was given an induc
tion and received and signed for copies of statements 
setting out her conditions of employment, duties and 
a code of conduct. 

2. The statement of conditions of employment included 
specific requirements that the Applicant adhere to--

(a) the philosophy and objectives of the agency; 
(b) the client emergency procedures; 
(c) other procedures and information contained 

in the Home Carers Reference Manual; and 
(d) refer any requests for changes in the client care 

plan (ie. day time and tasks to the co-ordinator 
for approval) 

The Applicant signed the statement in express ac
knowledgement that she understood and accepted 
the duties, responsibilities and procedures stated. 

3. The requirement to refer any request for changes in 
the client care plan to the co-ordinator is regarded as 
a fundamental requirement of the contract of serv
ice. An important reason given for this is that expe
rience has shown that the frail, aged and disabled 
are susceptible, for various reasons, to manipulation, 
including the fear that if they cause an upset or fail 
to accept changes they may lose their care services. 

4. The Applicant made no attempt to contact her 
co-ordinator about the change to the care pllm de
spite having at least 2 days notice of the arrange
ment which caused her to make the change. Nor did 
she leave a message on the office answering machine 
or use the emergency numbers available to her when 
she sought to make the change at 8.00am on 22 Feb
ruary 1994. 

5. When the Applicant found herself delayed follow
ing attendance at her Armadale commitment on 22 
February 1994 she made no attempt to contact her 
co-ordinator or anyone else at the office of the Re
spondent to make alternative arrangements, despite 
there being opportunity to do so. 

6. While there was some doubt about the availability 
of a care plan, the Applicant had been briefed on the 
requirements in respect of Ms T. and was well aware 
of the required times for attendance and that these 
times co-incided with meal times which involve the 
Applicant in either assisting Mrs T. to the dining room 
or bringing her meal to her if she was unable to go to 
the dining room. The Applicant was also well aware 
of Mrs T.'s physical condition and that she needed 
assistance in toileting, even though she said she had 
seen Mrs T. use the commode by the bed or walk to 
the toilet "on occasions" [Transcript p.64]. She also 
admitted to the possibility of there being a full com
mode. 

7. The Applicant was aware of the policy central to the 
reason for her dismissal but nevertheless breached 
that express condition of her employment because 
she did not consider it a serious issue. . 

The case for the Applicant relied on three main issues. The 
first was that the Applicant did not feel that the process which 
led to her dismissal was fair and that she felt intimidated at the 
interview held on 3 March 1994 in relation to the matter. This 
is not supported on the evidence. Although the Applicant 
said in evidence that she found the interview ''unsettling and 
attacking" [Transcript p.33 and see also p.68] that claim was 

not supported by any detail and was unconvincing. Further, 
while there was dispute about whether the Applicant had agreed 
in the meeting that she was responsible for ensuring that Mrs 
T. took her medication with her midday meal and that Mrs T. 
was placed at risk because of her actions, she admitted all 
other points listed and otherwise did not contend that the re
port of the meeting was inaccurate [See Transcript p.68/69]. 
The Applicant was well aware of the issue she was required to 
answer, was given time to prepare a written statement in re
sponse and was given a further opportunity to state her case in 
a meeting with the Director of Client Services and the Chief 
Executive Officer. I fmd no unfairness in the process. 

Secondly it was said that there was no warning given prior 
to the applicant's dismissal. A failure to give prior warning 
does not of itself render a dismissal unfair and in any event 
this was a dismissal for misconduct, not for unsatisfactory 
service. The question to be answered is whether the miscon
duct which occurred was sufficient to justify dismissal. The 
conduct of the Applicant during her employment with the 
Respondent was not exemplary on the evidence but this was 
not explored in any detail or in issue so far as the Respondent 
was concerned. The letters of commendation and references 
submitted on behalf of the Applicant showed a degree of sat
isfaction in her work as a carer by a number of clients and 
relatives of clients and this was not challenged by the Re
spondent. 

Thirdly it was said that the allegations that the Applicant 
failed to ensure the medication was taken with the midday 
meal and that Mrs T. was placed at risk were in error. This is 
supported by the evidence but is not the point. The point is 
that the Applicant knowingly breached a fundamental element 
of her contract of employment in failing to follow a express 
and important condition of service, namely "to refer any re
quests for changes in the client care plan i.e. that is day, time 
or tasks, to your co-ordinator for approval" [Exhibit B]. While 
this may not have placed Mrs T. at risk it can not be disputed, 
and it is in fact supported by the doctors statement submitted 
on behalf of the Applicant [Exhibit IB], that at the time of the 
incident Mrs T. was frail, needed constant help, required as
sistance in using the toilet, washing and obtaining her meals 
and suffered major inconvenience as a result of the Appli
cant's failure to comply with the contract of employment. 

In all of the circumstances the Respondent has discharged 
its onus of showing that the dismissal of the Applicant for 
misconduct was justifiable. The decision of the Respondent 
and the process which led to it can not be said to be harsh, 
oppressive or unfair and the claim for re-instatement is re
fused. 

Having found the decision to dismiss the Applicant not to 
have been harsh, oppressive or unfair the question of whether 
reinstatement or re-employment would be practicable does not 
arise and consequently nor does the question of compensa
tion. 

For all of the reasons set out above the Application is to be 
disposed of by an Order of dismissal. 

Appearances: Mr R. Clohessy on behalf of the Applicant. 
Mr M. O'Connor on behalf of the Respondent. 
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~TERNAUS~AN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Louise Svoboda 

and 

Perth Home Care Services (Inc.) 

No. 318 of 1994. 

COMMISSIONER R.N. GEORGE. 

31 May 1995. 
Order. 

HAVING heard Mr R. Clohessy on behalf of the Applicant 
and Mr M. O'Connor on behalf of the Respondent, the Com
mission, pursuant to the powers conferred on it under the In
dustrial Relations Act, 1979 hereby orders-

THAT the application be dismissed. 
[L.S.] (Sgd.) R.N. GEORGE, 

Commissioner. 

CONFERENCES
~"llTI!:IIII"~ arising out 01-

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
Building Management Authority 

No. C 30 of 1995. 

COMMISSIONER P.E. SCOTT. 

Order. 

18 May 1995. 

WHEREAS on 3 February 1995, the Applicant filed an appli
cation for a conference pursuant to Section 44 of the Indus
trial Relations Act, 1979 relating to alleged harassment of 
Mr S D'Souza by a representative of the Respondent's man
agement in August and October 1994; and 

WHEREAS the Commission convened a conference on Fri
day, 10 February 1995, which conference was adjourned on 
the basis that the Respondent would provide to Mr D'Souza a 
letter indicating that there was a discussion with him regard
ing particular issues related to his performance but that this 
discussion did not constitute a formal warning; that there is 
no record on his personal file of any official warning in this 
respect, and that Mr D'Souza would be advised that a copy of 
this letter can be placed on his personal file or only on the file 
dealing with the application, whichever he chooses; and 

WHEREAS the conference was reconvened on 28 Febru
ary 1995, at the request of the Applicant which stated that: 

• a letter received from the Respondent following the 
conference on 10 February 1995, was not a fair and 
accurate reflection of the situation; 

• that the issues raised with Mr D'Souza in August 
1994, were not justified; 

• that Mr D'Souza had not been provided with ad
equate detail to respond properly to those matters, 
nor was he given an opportunity to properly respond; 

• that Mr D'Souza had challenged Mr Marron regard
ing the issues but did not receive proper recognition 
of those issues not being a further problem; and 

WHEREAS the Commission advised that the letter did not 
appear to conform with the agreement reached in conference 
in that it was placed on the personal file ofMr D'Souza with
out giving him an opportunity to consider whether he wanted 
it on that file; and 

WHEREAS the Union indicated that it sought recognition 
that the proper processes were not followed and it was con-

cerned that the Respondent may seek to use the matters raised 
with Mr D'Souza in August 1994, in subsequent disciplinary 
action and that this would be unfair; and 

WHEREAS it was clear that the Respondent was not pre
pared to acknowledge that the proper processes had not been 
followed, nor that the issues raised with Mr D'Souza were 
not justifiably raised; and 

WHEREAS the Commission advised the parties that there 
was clearly a dispute as to the correctness of matters raised by 
Mr Marron at the conference convened on 28 February 1995 
regarding Mr D'Souza's performance, that the BMA should 
consider the wording of the letter as suggested by Mr Giffard 
and ruso should be aware that the Union had effectively placed 
it on notice that should it seek to use this matter in the future 
that the Union would challenge the appropriateness of the dis
cussion in August 1994, and whether the process undertaken 
was proper; and 

NOW THEREFORE the Commission being of the view that 
further proceedings in this matter are not desirable in the pub
lic interest, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and specifically Section 27(1), 
hereby orders-

THAT the matter be and is hereby dismissed. 
(Sgd.) P.E. SCOTT, 

[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
CH Day & Co Pty Ltd TtA Geo A Esslemont 

No. C 1l8A of 1995. 

COMMISSIONER P.E. SCOTT. 
18 May 1995. 

Order. 

WHEREAS on 28 April 1995, The Western Australian Build
ers' Labourers, Painters and Plasterers Union of Workers made 
application for a conference pursuant to section 44 of the In
dustrial Relations Act, 1979 to seek the assistance of the Com
mission in resolving a dispute with C H Day & Co Pty Ltd Tt 
A Geo A Esslemont over the payment of a site allowance at 
the company's site at the St George's Hall in Hay Street, Perth; 
and 

WHEREAS on 8 May 1995, the Commission convened a 
conference for the purpose of conciliation; and 

WHEREAS at the conclusion of the conference the parties 
submitted to the Commission the terms of agreement reached 
between them; 

NOW THEREFORE, the Commission pursuant to the pow
ers conferred on it under section 44(8) of the Industrial Rela
tions Act, 1979, and by consent, hereby orders-

THAT employees, members or eligible to be members 
of the Applicant Union employed by or on behalf of the 
respondent in carrying out the construction work at the 
St George's Hall site at Hay Street, Perth, be paid a site 
allowance of $1.50 per hour to compensate for all spe
cial factors and disabilities in connection with the said 
work in lieu of and in substitution for all special rates 
and conditions prescribed in Clause 9(1) of the Building 
Trades (Construction) Award No. 14 of 1978, excepting 
subclauses (f) Explosive Powered Tools, (0) Cleaning 
Down Brickwork and (w) Heavy Blocks with effect from 
the beginning of the first pay period commencing on or 
after 28 April 1995 until the work is complete. 

(Sgd.) P.E. SCOTT, 
[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Builders' Labourers, Painters and 
Plasterers Union of Workers 

and 
CH Day & Co Pty Ltd T/A Geo A Esslemont 

No. C 118B of 1995. 

COMMISSIONER P.E. SCOTT. 
18 May 1995. 

Order. 
WHEREAS on 28 April 1995, The Western Australian Build
ers' Labourers, Painters and Plasterers Union of Workers made 
application for a conference pursuant to section 44 of the In
dustrial Relations Act, 1979 to seek the assistance of the Com
mission in resolving a dispute with C H Day & Co Pty Ltd TI 
A Geo A Esslemont over the payment of a site allowance at 
the company's site at the Fremantle Cemetery Crematorium 
Complex at Carrington Street, Fremantle; and 

WHEREAS on 8 May 1995, the Commission convened a 
conference for the purpose of conciliation; and 

WHEREAS at the conclusion of the conference the parties 
submitted to the Commission the terms of agreement reached 
between them; 

NOW THEREFORE, the Commission pursuant to the pow
ers conferred on it under section 44(8) of the Industrial Rela
tions Act, 1979, and by consent, hereby orders-

THAT employees, members or eligible to be members 
of the Applicant Union employed by or on behalf of the 
respondent in carrying out the construction work at the 
Fremantle Cemetery Crematorium Complex site at 
Carrington Road, Fremlintle, be paid a site allowance of 
$1.50 per hour to compensate for all special factors and 
disabilities in connection with the said work in lieu of 
and in substitution for all special rates and conditions 
prescribed in Clause 9(1) of the Building Trades (Con
struction) Award No. 14 of 1978, excepting subclauses (f) 
Explosive Powered Tools, (0) Cleaning Down Brickwork 
and (w) Heavy Blocks with effect from the beginning of 
the ftrst pay period commencing on or after 28 April 1995 
until the work is complete. 

[L.S] 
(Sgd.) P.E. SCOTT, 

Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Cavlec Electrical 

No. C 134 of 1995. 

SENIOR COMMISSIONER G.G.HALLIWELL. 
25 May 1995. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

WHEREAS on the 25th day of May, 1995 a conference was 
held by the Commission pursuant to Section 44 of the Act; 
and 

WHEREAS, the parties had negotiations and have now 
reached agreement as to the site allowances; and 

WHEREAS having heard Mr L. McLaughlan on behalf of 
the applicant and Ms J. Porter on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers con-

ferred on it under the Industrial Relations Act, 1979 hereby 
orders-

THAT notwithstanding the provisions of the Electrical 
Contracting Industry Award R22 of 1978 and the Cavlec 
Enterprise Bargaining Agreement No. AE23 of 1995 
(EBA) that the following provisions shall apply to on 
site construction and upgrade work in the Prilling and 
Granulating Plant as dermed in Wesfarmers CSBP/Cavlec 
contract documents for the Prilling and Granulating Plant 
Upgrade entitled "Contract for Electrical Installation 
9403SP04". 

These provisions shall operate from the date of com
mencement of work on site and shall remain in force un
til the completion of the project. 
(1) Site Disability Allowance 

A site disability allowance of $2.00 per hour for each 
hour worked shall be paid to each award employee 
on the project in recognition of the disabilities asso
ciated with work to be performed within a fertiliser 
and chemical industry environment. Such payment 
shall be in lieu of all special rates and provisions in 
Clause 18 of the Award with the exception of 
Subclauses 14, 15, 17, 19,20,21 and 22. 

(2) Special Payment 
Where an employee is ready, willing and available 
to work as required in any week in accordance with 
the appropriate Award and the EBA provisions that 
employee shall accrue $25.00 per week. 
If in any week in which an employee engages in any 
industrial action (including bans,limitations and un
authorised stoppages), the payment prescribed in this 
clause shall be forfeited by the employee. 
The payment shall become due and payable either 
on termination of employment by the Cavlec or on 
termination of employment by employee only when 
such termination is a result of imminent termination 
by Cavlec of employees of an equal skills classiftca
tion due to a reduction in the work load on the project. 
In the event that an employee is transferred by Cavlec 
to another site prior to or following completion of 
the project then payment shall become due and pay
able in the next pay period following such a transfer. 

(3) Clothing 
Taking effect from the date of this Agreement and 
including those employees currently on site but who 
have been issued with clothing, each employee shall, 
within a reasonable period after the date of this 
Agreement or commencement on the project, be pro
vided with two pairs of trousers, two shifts, one win-
ter jacket and one pair of safety boots. . 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Electrical, Electronics, Foundry and Engineering 
Union (Western Australian Branch) 

and 
Cavlec Electrical 

No. C 134 of 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
2 June 1995. 

Correcting Order. 
WHEREAS an error occurred in the issuance of an Order in 
this application on 25th May, 1995, the Commission, pursu
ant to the powers conferred on it under the Industrial Rela-
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tions Act, 1979 hereby orders the following correction to be 
made-

Paragraph (3) Clothing: Delete this paragraph and in
sert in lieu thereof the following: 

(3) Clothing 
Taking effect from the date of this Agreement 
and including those employees currently on 
site but who have not been issued with cloth
ing, each employee shall, within a reasonable 
period after the date of this Agreement or com
mencement on the project, be provided with 
two pairs of trousers, two shirts, one winter 
jacket and one pair of safety boots. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Honourable Minister for Education 
and 

State School Teachers Union ofW.A (Inc.) 
No. C 149 of 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL~ 
26 May 1995. 

Order. 
WHEREAS pursuant to Section 44 of the Act an industrial 
dispute was referred to the Commission; and 

WHEREAS on the 24th and 26th days of May, 1995 con
ferences were held by the Commission pursuant to Section 44 
of the Act; and 

WHEREAS the Commission heard the parties in full as to 
the industrial matters in dispute between them; and 

WHEREAS it was demonstrated that industrial action in 
the form of bans upon the performance of duties outside class
room hours, such duties being directly associated with the list 
of activities set out hereunder, which were, prior to the impo
sition of the bans, performed by teachers members of or eligi
ble to be members of the respondent union: School Camps 
and Excursions; School Sports Activities~arnivals, In-Term 
Swimming Lessons, Training, Country Week; Out-of-School 
Meetings-Parent Nights, School Decision Making Groups, 
P & C Meetings, Extended Staff Meetings, Finance Commit
tee, Student Committee Meeting, Student Council Activities; 
School Socials/Balls/Dances; School Graduations; 
Syllabus-Linked Field Trips; Syllabus-Linked Committees; 
Cultural Activities-Music Practice (before/after school), 
LOTE classes (after school), DramalDance practice (after 
school), Book Club, Theatre Sports, Writing Workshops, Per
forming Arts Festival, Education Week, Business Ed Week, 
Rock Eisteddfod, Recycling Program, Arts Festival; Concerts/ 
MusicaIslDrama; Professional Development, "Pathways Now" 
Conference, Stepping Out, Oral Language Experience Day; 
School Fund Raising; Bus Supervision; Detention; Teacher/ 
Parent Contact; Work Experience Co-ordination, Planning for 
Work Experience; Special Interest Clubs, Tutoring; Academic 
Competitions, Debating Competition, Maths Week, Share 
Market Game, Solar Challenge Competition, Coca Cola Com
petition, Panasonic Video Competition; Driver Training; 
School Decision Making Groups; Counselling Students; Room 
Maintenance; Stock Duties; Work on Interim reports; Parent 
Barbeque; Curriculum Development for Post-Compulsory 
courses; Computer Repairs and Maintenance; Library closed 
before school; Assemblies; School Magazine; Examiners 
Meetings; and 

WHEREAS, it is now accepted by the Commission that the 
non performance of the duties, associated with the above setout 
activities, has a deleterious effect upon the education and de
velopment of school children who ordinarily take part in some 
of the above described activities; and 

WHEREAS in the opinion of the Commission it is not in 
the public interest generally nor in the interests of the school 
children and their parents directly affected by the work bans 
presently in operation that those bans should continue; and 

WHEREAS the respondent union has advised the applicant 
that the following motions have been passed by its Emergency 
Committee: "That if the Government does not adequately 
address the SSTU Quality of Education Campaign demand 
for appropriate funding in the State Budget, there will be roll
ing stopwork meetings, district-by-district, with teachers 
(School and TAFE) in each district stopping work for two 
hours a month and that this will be ongoing month-by-month, 
or as-determined by Executive, up to the next State election if 
necessary. That the Secondary Education Authority (SEA) be 
advised that if the Government does not adequately address 
the SSTU log of claims in the State Budget, it is likely that 
teachers will decide not to co-operate with the SEA and that 
the SEA needs to prepare appropriate, contingency plans; and 

WHEREAS the respondent union has advised the applicant 
that its so called "Directive One" to its members which bans 
the performance of duties as above described, is to remain in 
force; and 

WHEREAS in the opinion of the Commission it is now nec
essary to prevent the further deterioration of industrial rela
tions between the parties; 

The Commission hereby orders: 
(a) That the SSTU through its executive no later than 

Tuesday 30th May, 1995 cancel the directive to its 
members to ban the performance of duties associ
ated with the above listed school activities. 

(b) THAT the SSTU shall cancel its proposed stoppage 
of work by its members on 31 st May, 1995. 

(c) THE applicant and respondent shall commence ne
gotiations on all aspects of their respective claims 
for an enterprise bargaining agreement, such nego
tiations to commence not later than Friday, 2nd June, 
1995 and to continue as necessary until either full 
agreement is reached between the parties or any 
matters that remain in dispute at the conclusion of 
the negotiations are arbitrated by the Commission. 

(d) THE applicant shall upon commencement of the ne
gotiations described in paragraph (c) above, and in 
accordance with the schedule of matters which the 
parties have informed the Commission they have 
agreed upon and which have resulted in a signifi
cant increase in the level of duties and responsibili
ties of teachers, increase salaries for all teachers in 
its employment by two and one half percent (2Y.z%) 
on an interim basis and such interim increase shall 
be absorbed into the salary rates finally agreed upon 
or arbitrated by the Commission. 

(e) EITHER party may apply to the Commission on the 
giving of twenty four (24) hours notice to the other 
to vary or set aside the terms of this Order. 

(t) THE Commission may of its own motion after giv
ing twenty four (24) hours notice to the parties and 
having heard them vary or cancel the terms of this 
Order. 

(g) THIS Order shall commence to operate according 
to its terms on and from the 26th day of May, 1995 
and shall subject to the provisions, of this Order re
main in operation until conciliation or arbitration has 
finally resolved all industrial matters presently in dis
pute between the parties. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 
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Matters referred-
Editors Note: Relative Reasons for Decision published 

(75 WAlG 971) 
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

. Australian Railways Union of Workers, West Australian 
Branch 

and 
Western Australian Government Railways Commission 

No. CR 445 of 1994. 

COMMISSIONER C.B. PARKS. 
13 March 1995. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes before the Com
mission by way of an application made pursuant to s.44 of the 
Industrial Relations Act, 1979. It involves a claim which could 
not be resolved by means of a conference, and which is ex
pressed in the following terms-

"(T)he dismissal of Mr Mirco Vidmar on 1st Novem
ber 1994 by Westrail was unfair and (the Union) seeks an 
order for his reinstatement with continuity of service and 
entitlements from the date of dismissal." 

At the date of his dismissal Mr Vidmar was serving a six 
month period as a probationary employee which had com
menced on 22 August 1994. Mr Vidmar had previously been 
employed by Westrail for a period of approximately four years 
which ended in November 1992. 

The circumstances and the sequence of events material to 
the dismissal in November 1994 are these. Mr Vidmar worked 
as a member of a permanent way gang. On 27 August 1994 
he and three other members of the gang, Hector Morales, 
Robert Eric Lilly and George McDowall travelled in a motor 
truck between two Westrail yards to dispose of a load of used 
railway sleepers and then to re-load new timbers for track re
pair work. During the course of that journey Mr Vidmar com
plained to Mr Morales, the driver, regarding his driving, 
especially his failure to observe the speed limit, that was fol
lowed by an oral exchange between them that ended after Mr 
Vidmar made a statement to the effect that he would punch 
Mr Morales on the nose. The following day Mr Morales re
ported the incident to Mr A. Sarich, the Inspector Permanent 
Way for Westrail, who later questioned Mr Vidmar regarding 
the incident. Upon being told by Mr Vidmar that he had said 
he would punch Mr Morales, Mr Sarich acted immediately to 
dismiss Mr Vidmar effective from 0730 hours on 1 Novem
ber 1994. Mr Vidmar was subsequently advised on 2 Novem
ber 1994; that he was suspended from duty from the 
aforementioned time and date; and that he was being provided 
with the opportunity to give a written response to the ehclosed 
written complaint that "you entered into a altercation and 
threatened the safety of a fellow employee in contravention of 
Rule 6 of the Book of Rules". 

On 4 November 1994 Mr Vidmar provided a written re
sponse wherein he denied that he entered into an altercation 
and threatened the safety of a fellow employee and stated

Further to the above Form 480, I deny that I entered 
into an altercation and threatened the safety of a fellow 
employee as alleged. 

All that occurred was that I informed Maintainer Mo
rales about the speed limit in the Kalgoorlie yard. He 
became aggressive towards me and I responded by tell
ing him to stop "pissing me oft", or I would hit him on 
the nose. 

Maintainer Morales continued to make a nuisance of 
himself and claimed that I was a troublemaker and that I 
wanted to take his truck driving job off him. At no stage 
did I make any physical motions that could be seen that I 
had intended to actually carry out the threat. Further, I 
had not intention of hitting anybody. All I did was state 
a commonly used expression and at no time did I act in a 
threatening manner towards Maintainer Morales." 

(exhibit D4) 

By a letter dated 9 November 1994 the acting General Man
ager, Freight Operations for Westrail informed Mr Vidmar that 
his explanation was not accepted as satisfactory and he was 
no longer considered suitable for continued employment with 
Westrail, therefore his services were terminated from the com
mencement of his suspension. 

The exchange which occurred between Messrs Vidmar and 
Morales in the motor truck on 27 October 1994, Westrail was 
satisfied constituted an altercation between them and that the 
statement of Mr Vidmar that he would punch Mr Morales in 
the nose constituted a threat to the safety of Mr Morales. That 
conduct, according to Westrail, showed Mr Vidmar to be an 
unsatisfactory employee because of the very nature of the in
cident and secondly, that conduct was an offence against the 
published rules, and thirdly because his conduct was of a simi
lar nature to that which he had been told would not be toler
ated when he re-engaged by Westrail in August 1994. At the 
time of re-engagement Mr Sarich is said to have issued a warn
ing to Mr Vidmar regarding the conduct expected of him and 
that happened because when he had been last employed by 
Westrail, Mr Vidmar was found to have been the aggressor in 
an altercation with another employee which led to blows be
ing struck between them. Mr Vidmar had then been repri
manded, advised if he offended again in a similar manner it 
would result in his dismissal, and, as punishment, he was di
rected to transfer from Kalgoorlie to the Norsman gang. It 
was the failure of Mr Vidmar to report for work with the 
Norsman gang, notwithstanding the time allowed for him to 
do so was extended, which resulted in his first period of em
ployment with Westrail having ended in November 1992. 

It is asserted by the Union that the incident on 27 October 
1994 did not constitute misconduct by Mr Vidmar, or if it did 
it was of a minor nature, and therefore Westrail had no justifi
able reason for the summary dismissal it executed, or a dis
missal at all. It is contended that, when, on the morning of 1 
November 1994 Mr Sarich purported to immediately dismiss 
Mr Vidmar, that action was uulawful, was taken without ad
equate investigation of what occurred on 27 October 1994, 
and was taken.without Mr Vidmar being forewarned that his 
continued employment was in jeopardy. Further, although 
Westrail then recognised that Mr Sarich was not empowered 
to dismiss an employee, declared Mr Vidmar to be suspended 
from 0730 hours on 1 November 1994, and commenced the 
review procedure required by the Railway Employees' Award 
(the Award), it failed to adequately investigate the incident or 
to give proper weight to the information it did possess regard
ing the incident. The final contention is that Westrail placed 
too great a weight upon the fact that Mr Vidmar was on pro
bation and offended against a warning arising from his previ
ous conduct, conduct which included physical'blows and is 
therefore entirely different to uttering what was no more than 
an idle threat of a nature commonly used in permanent way 
gangs. 

It is conceded by Westrail that Mr Sarich did not have the 
power to dismiss Mr Vidmar. That power Westrail accepts 
resides with the Branch Head, in this case, the General Man
ager, Freight Operations and it was the person acting with that 
authority who ultimately dismissed Mr Vidmar by written 
notice on 9 November 1994, effective 1 November 1994. That 
process leading to dismissal ie suspension, Westrail says is 
authorised by what, in common usage, is described as the 
"Book of Rules" being a schedule of rules to by-law No. 54 
made pursuant to powers prescribed within the Government 
Railways Act and the dismissal was lawfully affected without 
a prior period of notice, pursuant to Clause 18.-Retirement, 
subclause (2), of the Award. Thus, says Westrail, Mr Vidmar 
was not summarily dismissed but his contract of employment 
was simply terminated in the ordinary way open to either 
Westrail, or Mr Vidmar. Westrail argues that it adequately 
investigated the material incident when, in compliance with 
Clause 21.-Charges Against Workers, of the Award, Mr 
Sarich formally notified Mr Vidmar of the complaint by Mr 
Morales, the resultant formal charge was provided in writing, 
and Mr Vidmar given the opportunity to respond thereto. A 
process which elicited from Mr Vidmar a written response 
wherein he admitted threatening to "hit him (Mr Morales) on 
the nose". Also contained therein is the statement "All I did 
was state a commonly used expression ... " which Westrail says 
is an indication by Mr Vidmar that he holds the misguided 
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view such is an acceptable practice. That it is not acceptable, 
Westrail says, is evident from the fact that it offends against 
the published rules and the incident was such that it caused 
Mr Morales concern to the extent that he reported it to his 
immediate supervisor. His act of threat towards Mr Morales 
constituted one of aggression and therefore, in light of his 
earlier warning in 1992 and the undertaking he gave upon 
re-employment that he would not again offend in a like man
ner, reveals he was prepared to ignore the conditions Westrail 
required him to observe. He was theref?re judged to ~ an 
unsatisfactory employee and thus not SUItable to be retamed 
in employmen.t. 

Rule 6 in the schedule of rules to by-law No. 54 prohibits, . 
amongst other things, an altercation between employees of 
Westrail. The Union has directed the attention of the Com
mission to the definition of the word 'altercation' contained 
in the Macquarie Encyclopedic Dictionary ie "a heated or an
gry dispute; a noisy wrangle" and the Commission has ob
served it is similarly defined in The Australian Pocket Oxford 
Dictionary. 

The written statement of Mr Morales (exhibit D6A) (tran
scribed-exhibit D6B) indicates that Mr Vidmar made sev
eral complaints about his driving, that Mr Morales took 
exception to the comments of Mr Vidmar, sug~ested th~t the 
complaints of Mr Vidmar were borne out of a WIsh to gam the 
motor truck driver position, and that Mr Vidmar responded 
with a threat to punch him which he repeated in a way to 
emphasize that he was serious when Mr Morales asked what 
he had said. 

The written statement of Mr Morales shows that he does not 
have a good command of the english language. He refers to 
the oral exchange he had with Mr Vidmar as an argument and 
describes what was said in a way which suggests there was 
antagonism between them that was followed by two threats 
from Mr Vidmar. 

On the other hand the written statement of Mr Vidmar (supra) 
denies the allegation made by Westrail that he engaged in an 
altercation and threatened the safety ofMr Morales. He states 
that for his part he informed Mr Morales that he was exceed
ing the speed limit imposed by Westrail, that Mr Morales re
sponded aggressively, that he in turn indicated Mr Morales 
should desist or he would hit him on the nose, that Mr Mo
rales continued and claimed that he, Mr Vidmar, was a trou
ble maker and wanted his job as driver, that he made no move 
to carry out the threat he made nor had he any intention of 
doing so, and that the threat was but a commonly used expres
sion. 

The written statement of Mr Vidmar portrays the incident as 
one in which he was neither antagonistic nor argumentative 
toward Mr Morales but that the responses from Mr Morales 
were aggressive and annoyed him and thef!!fore he issued what 
was an idle threat. That it ought be construed as idle Mr Vidmar 
points out is evidenced by the fact he did not carry it out, nor 
did he attempt to do so, notwithstanding that Mr Morales con
tinued to be of nuisance when he then levelled unwarranted 
accusations at Mr Vidmar. 

Westrail made its decision to terminate based on what was 
contained in the written statements of Mr Morales and 
Mr Vidmar. It concluded that there had been an altercation ie 
a heated or angry dispute between to two of them and that Mr 
Vidmar had threatened physical violence to Mr Morales and 
been the aggressor in the incident. For Westrail to reach these 
conclusions it had to prefer the essence of Mr Morale's state
ment to that of Mr Vidmar. 

Mr Vidmar had previously been found to have acted ag
gressively toward a fellow employee. Thus it appears that 
Westrail readily assumed it to be probable that he had done so 
again, notwithstanding Mr Vidmar denied'it to be so and at
tempted to convey that he had not been aggressive and had 
not made a true threat against Mr Morales. 

Mr Morales' written statement indicates that two other em
ployees, Mr Lilly and Mr McDowall, were pre~ent in the ~otor 
truck when the incident occurred. WestraII dId not ask eIther 
of them to state what that had heard and/or seen taken place 
before dismissing Mr Vidmar. That, in light of the different 
versions of what occurred, and what interpretations were open 
to be placed thereon, there ~as absent a su~cient and'proper 
enquiry and therefore Mr VIdmar was demed natural JustIce. 

The fact that he was a probationary employee does not alter 
that. 

In these proceedings the Commission heard testimony from 
Mr Vidmar, Mr Lilly and Mr McDowall relevant to what con
stituted the incident in the motor truck. At the date of hearing 
Mr Morales had proceeded overseas on a period of approxi
mately two months leave. Westrail elected to found it case 
upon the contents of Mr Morales' statement and not to seek 
leave for him to subsequently give testimony. 

The testimony ofMr Vidmar, in its essence, aligns with what 
he sought to convey in his written statement and therefore it is 
unnecessary to again analyse it. Both Messrs Lilly and 
McDowall described Mr Morales as the aggressor in the oral 
exchange and said that the words uttered by Mr Vidmar to the 
effect he would punch Mr Morales, were not said in a threat
ening tone nor were they accompanied by any threatening 
manner. Both of them also say that Mr Vidmar did not repeat 
it or in any way re-enforce the "threat" he had made. Further, 
Mr Lilly says Mr Morales over reacted and at the time he had 
viewed the situation with mirth. 

On the evidence I rmd that no altercation ie heated or angry 
dispute occurred between Messrs Morales and Vidmar al
though it is apparent that Mr Morales reacted with annoyance 
to the repeated requests of Mr Vidmar that he observe the 
speed limit. Further Mr Vidmar did utter words that would 
usually constitute a threat but that he did so as an injudicious 
choice of words to emphasize his request to Mr Morales and 
not in any attempt to truly threaten Mr Morales. 

Mr Vidmar, was, in my view, unfairly dismissed and there
fore should be reinstated in employment with the Kalgoorlie 
Permanent Way Gang. What remained of his probationary 
period at 1 November 1994 should be served from the date he 
recommences employment with Westrail. Neither party has 
addressed the Commission on what ancillary orders, if any, or 
the extent thereof, should be made regarding the claims for 
"continuity of service and entitlements". The parties are di
rected to confer regarding these claims and if they are not able 
to reach an agreement thereon they will be relisted for deter
mination. 

Appearances: Mr A. Dzieciol appeared on behalf of the ap
plicant. 

Mr A. Hassell appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Australian Railways Union of Workers, West Australian 
Branch 

and 
Western Australian Government Railways Commission 

No. CR 445 of 1994. 

COMMISSIONER C.B. PARKS. 
11 May 1995. 

Order. 

HAVING heard Mr A. Dzieciol, and later Mr R. Wells, on 
behalf of the applicant and Mr A. Hassell on behalf of the 
respondent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act, 1979 hereby orders-

THAT provided Mr Mirco Vidmar presents himself for 
duty at the premises of the respondent at the usual time 
of business commencing on 20 March 1995, he shall be 
re-employed in the Kalgoorlie Permanent Way Gang by 
The Western Australian Government Railways Commis
sion; and 

THAT re-employment shall commence from the afore
mentioned time and date; and 

THAT the terms and conditions of such re-employment 
shall be those which applied to Mr Mirco Vidmar prior 
to the date of termination of his services; and 

THAT upon re-employment Mr Mirco Vidmar shall be 
classified as a probationary employee until the date at 
which the aggregate of his continuous service prior to 1 
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November 1994, and that which he attains by continuous 
service from the date he is re-employed in accordance 
with this order, totals six months; and 

THAT upon re-employment with the Western Austral
ian Government Railways Commission it shall be a con
dition thereof that the service of Mr Mirco Vidmar be 
deemed to have commenced, and to have been continu
ous-

(a) from 22 August 1994 for the purpose of de
termining his right to leave, other than annual 
leave; and 

(b) from 1 November 1994 for the purpose of 
determining his right to annual leave; 

AND THAT the Western Australian Government Rail
ways Commission pay to Mr Mirco Vidmar the sum of 
$4445.46 within 14 days from the date of this Order. 

(Sgd.) C.B. PARKS, 
[L.S] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
BHP Iron Ore Ltd 

No. CR 84 of 1995. 

COMMISSIONER A.R. BEECH. 
15 May 1995. 

Reasons for Decision. 
THE COMMISSIONER: On the 16th March 1995 the re
spondent dismissed Mr Reid and Mr Eljazzar from their posi
tions with the Newman track gang for misconduct. The 
misconduct related to an incident which occurred on the 9th 
March 1995. In each case the employees were paid in lieu of 
notice. 

In accordance with the parties' Industrial Relations Agree
ment the union disputed the dismissals and the matter was 
referred to the Commission. Conference proceedings were 
unsuccessful and the matter was referred for hearing and de
termination and held in Port Hedland. 

The Commission finds as follows. On the day of the inci
dent Mr Reid and Mr Eljazzar were in the crib bus for morn
ing smoko. Mr Reid asked generally who had eaten all the 
biscuits. Mr Eljazzar stated that he had eaten two biscuits. 
Mr Reid then reached over the back of the bench on which 
Mr Eljazzar was sitting and aimed a blow at Mr Eljazzar's 
head. He missed. He tried again and this time dealt a blow to 
Mr Eljazzar which was sufficient to result in him receiving a 
cut to the area of the eyebrow of his left eye. Mr Eljazzar had 
been wearing safety glasses and it appears to be accepted that 
Mr Eljazzar's wound resulted from the force ofMr Reid's blow 
landing on the safety glasses which in turn caused the wound. 
Mr Eljazzar was momentarily stunned. He stood up and when 
he saw blood he reacted. He kicked upwards and hit Mr Reid 
on his chin. Mr Reid's chin was cut from the force of the 
kick. Mr Eljazzar then pulled back and said "Look what you've 
made me do" or words to that effect. Mr Reid dressed 
Mr Eljazzar's eye. Both men discussed the incident and ex
pressed regret and decided that neither would take the matter 
any further. Mr Eljazzar felt the need to leave the job and go 
home and he sought and obtained the permission of the lead
ing hand to take a utility back to his house. Mr Eljazzar even
tually attended the local hospital where he received four stitches 
to his eye. Mr Reid subsequently received stitches to his chin. 
When the foreman went to Mr Eljazzar's house to retrieve the 
utility he noticed the injury and reported the incident, thereby 
leading to the enquiry which eventually resulted in the deci
sion to dismiss both men. 

The union, in challenging the dismissals, does not condone 
the incident which occurred. But it believes that the termina-

tion of the employees was harsh and unjust in the circum
stances. The union argues that what occurred was not a "fight" 
in the sense that "fighting constitutes misconduct". It argues 
that the incident is to be seen as a minor incident lacking ani
mosity or malice and without the likelihood of recurrence. As 
to the injuries, they were merely the result of horseplay which 
had affected parts of the body which bleed easily. It believes 
that the respondent did not apply guidelines set down by Com
missioner Salmon in 1985 (see 65 WAIG 2128) and that the 
decision, to, dismiss is an example of inconsistent treatment 
comparedto,the .treatment.of a foreman who had assaulted 
employees ~ome years earlier. 

The respondent company disagrees. It states that the inju
ries inflicted demonstrate that more occurred than mere horse
play. ,It is unarguable that the participants were well aware of 
the' c<;>nsequences of fighting. The injuries were significant. 
It saw the actiops of both employees as being deliberate. It 
points t() ,the ,9-\!t!d to maintain a safe working environment as 
part of the duty of care it owes to its employees. It remindS 
the Corilmi'ssidn that the employees concerned work in an iso
lated workplacewhichplaces a greater responsibility on em
ployees not tb'misconduct themselves. 

The deds10n Qf th~ Commission is as follows. It is clear 
and accepted that fighting constitutes misconduct. Conduct 
of an employee which amounts to misconduct will justify dis
missal of theeriiployee: While not all misconduct justifies 
dismissal, fighting is regarded as a degree of misconduct suf
ficient to justify termination for that reason. However, while 
an employer may dismiss an employee for misconduct that 
dismissal may neverihelessbe judged to be unfair in all of the 
circumstances. 'That is because the question is not whether 
there is a legal right to dismiss but rather whether the employ
er's legal right to dismiss has been exercised so harshly or 
oppressively towards the employee as to amount to an abuse 
of that right (Undercliffe Nursing Home v. FMWU (1985) 65 
WAIG 385). Thus, a mere finding that misconduct has oc
curred does not of itself lead to a decision that the dismissal 
for that misconduct was fair. That can only be reached after a 
consideration of all of the circumstances (BHP Iron Ore v. 
TWU (1993) 73 WAIG 529 per Franklyn J at 536 and see too 
MNMC v. AWU (1983) 63 WAIG 2397 at 2398 (FB». 

Submissions were made by both parties whether the inci
dent mayor may not be considered as "fighting". In my view 
nothing is to be gained from such an exercise. What is re
quired is a factual assessment of what occurred. The label 
one might attach to the facts as found is not of itself determi
native. 

Two dismissals occurred and each will now be examined. 

MrReid 
Mr Reid physically assaulted Mr Eljazzar sufficient to cause, 

him bodily harm. Mr Eljazzar received a cut above the left 
eye which required four stitches. He was sufficiently stunned 
by the incident that he needed to leave the job and go home. 
Furthermore, when the foreman came to collect the utility he 
asked if he could have the next working day off as well. His 
eye subsequently turned black. Whether it was "fighting" or 
not, the actions of Mr Reid was misconduct towards a fellow 
employee. Mr Reid, in his evidence before the Commission, 
stated that he did not intend to cause the injury to Mr Eljazzar. 
Even if I accept that evidence the fact remains that Mr Reid's 
willed act was to hit Mr Eljazzar around the head. When his 
fist did not connect on the first try, he tried again. Mr Reid 
stated that his fist was not "closed" but this contradicts a state
ment made by him during the course of the respondent's in
vestigation and I prefer that latter evidence. I find that Mr 
Reid's fist was closed and sufficiently so for the blow to 
Mr Eljazzar's head to force his safety glasses back into 
Mr Eljazzar's face. That is more than a "dong" over the head 
as Mr Reid describes it. It is somewhat bizarre to suggest that 
safety glasses have sharp edges to them which more easily cut 
the skin. It would be difficult to describe them as safety glasses 
if indeed they had a sharp edge to them. The inspection by 
the Commission of Mr Eljazzar's safety glasses and also a 
second set of safety glasses made available to the Commis
sion for comparison purposes reveal smooth bevelled edges 
to the safety glasses and the attaching eye pieces. I conclude 
that a blow of some force occurred to result in the cut to 
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Mr Eljazzar's face. Thus, even in the absence of any inten
tion to inflict bodily hann Mr Reid's willed act was an act of 
misconduct. Further, even if, as the union would have it, what 
occurred was a minor incident, if it is the kind of incident 
which can result in bodily hann as it did on this occasion it is 
an incident which is to be discouraged. 

There is also evidence, which the Commission accepts, that 
Mr Reid had previously found Mr Eljazzar to be frustrating, 
that he did not want to learn and that he "did things wrong". 
Mr Eljazzar had stated to the enquiry that Mr Reid "had been 
bad to [him] for a long time but [he] had always let things go" 
but that "things had gone too far this time" (Exhibit H page 4, 
statement as taken from Mr Eljazzar). When it is clear with 
that background that the assault upon Mr EIjazzar occurred 
from something as insignificant as him having eaten the last 
of the biscuits then Mr Reid's actions are seen as the gross 
overreaction that they were. 

Whether the dismissal of Mr Reid is unfair as the union 
claims can only be determined after taking all of the relevant 
circumstances into account. The relevant circumstances in
clude matters specifically related to Mr Reid's work record, 
whether the applicant will be able to find alternative employ
ment and the financial and social consequences of dismissal 
(factors as cited with approval by Franldyn J in BHP Iron Ore 
v. TWU, op.cit.). Mr Reid has been employed with the re
spondent for 6 years as a track labourer. He appears to have a 
good work record and gave evidence that he had not had a 
previous incident involving Mr Eljazzar. He is not sure about 
his future job prospects. His spouse lives with him and he has 
a daughter from an earlier marriage who does not. In my view 
those matters do not outweigh his knowledge that fighting 
whilst at work will not be tolerated and will warrant dismissal 
and the requirement that the respondent must maintain a safe 
working environment for its other employees. This is all the 
more so when employees work in relatively isolated circum
stances away from conventional work sites. An assault of a 
fellow employee is a most serious offence. While Mr Reid 
has a good previous work record that does not diminish his 
responsibility towards his fellow employees and allow him to 
be freed of the responsibility of his actions. His dismissal 
was not unfair having regard to the relevant circumstances. 

Mr Eljazzar. 
I find that Mr Eljazzar was sitting down during his smoko 

break. Mr Eljazzar was assaulted without provocation. When 
he saw that he was bleeding he reacted. Despite his evidence 
being vague on this point I am satisfied that Mr Eljazzar kicked 
Mr Reid on the chin causing an injury sufficient itself to war
rant stitches. Mr Reid suggested that the blow was merely 
sufficient to reopen an existing injury. That suggestion does 
not appear to have been made prior to the hearing before the 
Commission and it seems, in that circumstance, to be unreli
able. But in any event, it is irrelevant. Mr Eljazzar caused 
further injury. In relying upon its decision to also dismiss 
Mr Eljazzar the respondent believes that Mr Eljazzar's kick 
to Mr Reid was an aggressive reaction and not merely a de
fensive one. He was seen therefore as having misconducted 
himself by fighting and in the circumstances would be dis
missed. Had Mr Eljazzar not reacted as he did then I have no 
doubt that his dismissal would be unfair. If Mr Eljazzar was 
merely an innocent person in the incident which occurred, it 
would not be fair that he too should be punished in the same 
way and to the same extent as the initiator' of the incident. 
However he reacted aggressively and caused injury. He would 
have had no need to so react if the assault upon him was "noth
ing" as he frequently stated. Mr Eljazzar was not an impres
sive witness and I prefer the material in the notes taken by Mr 
Hayes in considering the event overall. In my view the strength 
of the reaction can be related to Mr Eljazzar's view which I 
referred to earlier that Mr Reid "had been bad to [him] for a 
long time but [he] had always let things go" but that "things 
had gone too far this time". Mr Eljazzar has been with the 
respondent for just over two years. He has not been previ
ously warned or disciplined. He believes his opportunities of 
finding alternative employment are not good. He has a young 
family. In deciding the question of fairness in his case I also 
take into account that he was paid three weeks' wages in lieu 
of notice. The consequences of dismissal are likely to be ad
verse to any employee and this of itself, without more, will 

not usually be the determining factor. Rather the circumstances 
need to viewed overall. In my view Mr Eljazzar knew of the 
likely consequences of fighting when he retaliated, but he did 
so in large part due to the "bad" relationship with Mr Reid. In 
the circumstances, the decision to dismiss Mr Eljazzar was 
not unfair. 

I find that the respondent acted promptly and properly in 
investigating this matter and it was not suggested otherwise. 
Further, there is evidence that the respondent itself took into 
account mitigating factors put to it by the shop steward in 
relation to both employees. That evidence was not attacked 
and the process itself which the respondent followed was not 
attacked in the proceedings. 

The union complained that guidelines set down by Salmon 
C for assessing the degree of misconduct were not followed 
by the company. The guidelines are eminently sensible as 
means of analysing a given misconduct situation. However 
the parties to this dispute have been parties to a number of 
industrial agreements subsequently and the Commission was 
not informed that the Salmon guidelines were incorporated as 
such into those subsequent agreements. They do not appear 
to be part of the Industrial Relations Agreement 1989 (exhibit 
1) between the respondent and a number of unions. There
fore they remain a guide only. Further, it was not made clear 
how the direct application of the guidelines to the circum
stances of this matter would have produced a greatly different 
result. 

The Commission turns to the allegation of inconsistent treat
ment of similar circumstances by the respondent. The Com
mission may well require the reinstatement of an employee 
dismissed for misconduct which has been condoned without 
sanction by the employer on other occasions (as recognised 
by Franklyn J in BHP Iron Ore v. TWU, op.cit. at 531). The 
union brought evidence directed specifically to events in 1989 
or 1990 concerning a Mr Whitehead. That evidence was not 
contradicted by the respondent. However the evidence seems 
more to be an example of the union's main proposition in this 
case: that it is not permissible merely to automatically dismiss 
an employee for fighting. Rather, the circumstances overall 
need to be assessed. And the incident referred to is at least 
balanced by two subsequent incidents leading to dismissals 
for misconduct known to the Commission: Mr Russell at 
Newman in 1991 «1993) 73 WAIG 529) and Mr Chalkley in 
1994 (75 W AIG 146). Despite the valiant effort of Mr Bartlem 
on this occasion I have not been persuaded that the dismissals 
of Mr Reid and Mr Eljazzar were unfair by reason of incon
sistent treatment. 

The application will be dismissed. 
Order accordingly. 
Appearances: Mr D. Bartlem on behalf of the applicant. 
Mr M. Borlase on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Australian Workers' Union, West Australian Branch, 
Industrial Union of Workers 

and 
BHP Iron Ore Ltd 

No. CR 84 of 1995. 

COMMISSIONER AR. BEECH. 
15 May 1995. 

Order. 
HAVING heard Mr D. Bartlem on behalf of the applicant and 
Mr M. Borlase on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby orders:-

THAT the application be dismissed. 
(Sgd.) AR. BEECH, 

[L.S] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Douglas William Bell 

and 

WA Fire Brigades Board. 

No. CR 43 of 1995. 

COMMISSIONER P.E. SCOTf. 

15 May 1995. 

Order. 
WHEREAS an application has been made by the WA Fire 
Brigades Board in accordance with the Industrial Relations 
Act, 1979 for the production of documents; 

AND WHEREAS the parties having been heard on the ap
plication; 

NOW THEREFORE the Commission pursuant to the pow
ers conferred on it under the Industrial Relations Act, 1979 
hereby orders-

THAT the Applicant produce for inspection by the 
Western Australian Fire Brigades Board no later than 
Friday, 26 May 1995, the Profit and Loss Statements and 
Balance Sheets of the tavern leased and operated in part 
by the Applicant for the periods 1 June 1994 to 30 June 
1994 and 1 July 1994 to 31 January 1995. 

(Sgd.) P.E. SCOTf, 
[L.S] Commissioner. 

PROCEDURAL DIRECTIONS 
ANDORDER8-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979. 

In the matter of the Industrial Relations Act 1979 
and 

In the matter of an application for a reduction of time in 
which an answering statement to Application No. 583 of 

1995 is to be filed in the Commission 
No. 584 of 1995. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30 May 1995. 

Order. 
WHEREAS an application has been made by C.A. Duthie in 
accordance with the Industrial Relations Act 1979; 

AND WHEREAS the application was ex parte before me in 
Chambers, I, the undersigned Senior Commissioner pursuant 
to the powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct-

(1) THAT the Applicant shall forthwith serve a copy of 
Application No. 583 of 1995, its accompanying state
ment and this Order on the Hamersley Iron Pty Ltd, 
22nd Floor, 152-158 St George's Tce, Perth. 

(2) THAT an answer to the claim in Application No. 
583 of 1995 lodged with the Commission on the 29th 
day of May, 1995 shall be lodged with the Commis
sion and a copy thereof be served on the Applicant 
by the close of business on 5th day of June, 1995. 

(Sgd.) G.G. HALLIWELL, 
[L.S] Senior Commissioner. 

Appointments-
The Industrial Relations Act 1979. 

I, the undersigned, the HONOURABLEDAVID KINGSLEY 
MALCOLM AC, Chief Justice. of Western Australia, in 
exercise of the powers conferred upon me by 8.85(3) of the 
Industrial Relations Act 1979, DO HEREBY NOMINATE 
the HONOURABLE GRAHAM FREDERICK SCOTf, a 
Judge of the Supreme Court of Western Australia to be an 
Acting Ordinary Member of the Western Australian Industrial 
Appeal Court from 1 June to 30 June 1995 or until the 
completion of the hearing and determination of any 
proceedings he may be participating in at the expiration of 
that period. 

As witness my hand this 31 st day of May 1995. 
DAVID K. MALCOLM, 

Chief Justice of Western Australia. 

AWARDS/AGREEMENTS
Consolidation by Registrar

CLERKS' (CONTROL ROOM OPERATORS) 
AWARD 1984 

Award No. A 14 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 6th day of June, 1995. 
J.CARRIGG, 

Registrar. 

Clerks' (Control Room Operators) Award 1984 
Award No. A14 of 1981. 

I.-TITLE. 
This award shall be known as the Clerks' (Control Room 

Operators) Award 1984 and replaces the Chubb Alarms Con
trol Room Operators Industrial Agreement No. 8 of 1979 and 
Order No. CR208 of 1977, dated 16th December, 1977. 

1A.-STATEMENT OF PRINCIPLES DECEMBER 1994. 
It is a condition of this Awardllndustrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net· 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT. 
1. Title 

lA. Statement of Principles December 1994 
2. Arrangement 

2A. No Extra Claims 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. Hours 
8. Shift Work 
9. Saturday, Sunday and Holiday Work 

10. Overtime 
11. Rosters 
12. Meal Allowances 
13. Holidays 
14. Rates of Pay 
15. Annual Leave 
16. Sick Pay 
17. Contract of Service 
18. Certificate of Service 
19. Record 
20. Travelling Time 
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21. Aged and Infrrm Workers 
22. General 
23. Long Service Leave 
24. Right of Entry 
25. Location Allowances 
26. Union Notices 
27. Uniforms 
28. Compassionate Leave 
29. Maternity Leave 
30. Payment of Wages 
31. Cancelled 
32. Effect of 38 Hour Week 
33. Traineeships 
34. Superannuation 
35. Award Modernisation (Enterprise Agreements) 
36. Settlement of Disputes Procedure 
37. Training 

Schedule "A"-Respondents 
Schedule "B"-Enterprise Agreement-Wormald 
Security Australia Pty Ltd 
Schedule-Named Union Party 

2A.-NO EXTRA CLAIMS. 
It is a term of this award (arising from the decision of the 

Commission in Court Session in Application No. 704 of 1991) 
that the Union will not pursue prior to 15th November 1991 
any extra claim, award or overaward, except where consistent 
with the State Wage Principles. 

3.-AREA. 
This award shall operate within the State of Western Aus

tralia excepting that portion of the State within the 20th or 
26th parallel of Latitude and the 125th and 129th meridian of 
Longitude. 

4.-SCOPE. 
This Award shall apply to Control Room Operators employed 

in the industry carried out by the Respondents. 

5.-TERM. 
The term of this award shall be for a period of two years 

from the beginning of the ftrst pay period commencing after 
18th May, 1984. 

6.-DEFINITlONS. 
(1) "Accrued Day(s) Off' means the paid day(s) off accru

ing to an employee resulting from an entitlement to the 38 
hour week as prescribed in Clause 7.- Hours of this award. 

(2) "Control Room Operator" means a person substantially 
employed in a security and/or data input and/or monitoring 
function within a control room and principally occupied in 
one or more of the following duties-

monitoring, recording, inputting information or reacting 
to signals and instruments related to electronic surveil
lance of any kind; co-ordinating, checking, or recording 
the activities of mobile patrolmen and static guards; op
erating or monitoring any medium of verbal communica
tion, provided that this expression shall be deemed not to 
include any employee employed in a calling which at the 
date of issuance of this award was mentioned in any other 
award and which is related to any process of production. 

(3) "Establishment" shall mean any place, location or ad
dress where a respondent to the award has established an of
ftce or place of business. 

(4) "Union" means the Federated Clerks' Union of Aus
tralia, Industrial Union of Workers, W.A. Branch. 

7.-HOURS. 
(1) Subject to the provisions of this clause, from the tITSt 

pay period on or after I November, 1987, the ordinary hours 
of duty shall not exceed an average of 38 hours per week; nor 
shall they exceed 80 hours in any two weeks. Ordinary hours 
shall not exceed eight hours, inclusive of crib time, in anyone 
day. Such daily ordinary hours shall be worked consecutively. 
Provided that-

(a) an employee shall not be rostered for duty shifts for 
more than seven consecutive days, and 

(b) an employee's rostered days off shall not be single 
days. 

(2) When more than one operator is rostered on a shift, crib 
time of twenty minutes which shall be counted as time worked 
shall be allowed during the shift at a time to be mutually agreed 
or in default of agreement at a time decided by the Industrial 
Commission. 

(3) When only one operator is rostered for duty he/she shall 
be paid an allowance equal to the meal allowance prescribed 
in Clause 12.-Meal Allowances, of this Award to compen
sate for the disability of not being able to partake of an unin
terrupted meal. 

This subclause shall not apply where an employer has ar
ranged short term relief when one operator is on duty to en
able that operator to take hislher meal break uninterrupted. 

(4) (a) The ordinary hours shall be worked with two hours 
of each week's work accruing as an entitlement to a maximum 
of 13 Accrued Days Off in each 12 month period (Days off do 
not accrue whilst an employee is on annual leave). The Ac
crued Days Off shall be taken in a minimum period of one 
week made up of ftve consecutive Accrued Days Off in con
junction with a period of annual leave or at a time mutually 
acceptable to the employer and the employee, or 

(b )The ordinary hours of an employee in lieu of the provi
sions of subclause (1) hereof, may be worked within a 20 day, 
four week cycle with 0.4 of an hour of each day worked ac
cruing as an entitlement to take the 20th day in each cycle as 
an Accrued Day Off in conjunction with other days off duty. 

(c) Any dispute concerning the method of implementation 
shall be referred to the W.A. Industrial Relations Commission 
for determination. 

(d) An employee required to work on a day or partial day 
when such a day is the Accrued Day or partial day off for that 
employee, shall be paid for all time worked thereon at double 
time, with a minimum payment for four hours at double time. 
Should the Accrued Day or partial day off be a Public Holi
day then the employee shall be paid at double time and one 
half with a minimum payment for four hours at that rate. 

(e) By agreement, employees may request an alternate day 
to the rostered day off within the current cycle for personal 
reasons. 

(f) Notwithstanding the provisions of paragraph (b) of this 
subclause, the days accrued in accordance therewith may be 
accumulated to a maximum of ftve days. Such days off may 
be taken in conjunction with a period of annual leave or at a 
time mutually acceptable to the employer and the employee. 

(g) Schedules of Accrued Days Off will be published and 
displayed in a place accessible to staff three months in ad
vance. While such Rosters may be amended in accordance 
with Clause 11.-Roster, where such roster is amended or al
tered to the detriment of an employee the convenience of the 
employee should be accorded high weighting in determining 
any dispute arising out of the alteration of a published roster. 

(h) If a public holiday falls on a rostered day off due to an 
employee under paragraph (a) or (b) of this subclause, such 
employee shall be compensated in one of the following meth
ods by agreement between the employer and the employee: 

(i) payment of an additional day's wages, or 

(ii) another day shall be allowed with pay within 
twenty-eight days, or 

(ill) an additional day shall be added to the annual leave 
entitlement. 

(5) Notwithstanding the other provisions of this clause, an 
employer and the Union may agree that ordinary hours shall 
be worked and Accrued Days Off may be taken on such other 
bases as may be agreed. 

8.-SHIFT WORK. 

(1) Subject to subclause (2) hereof a loading of ftfteen per 
cent on the ordinary rate shall be paid for time worked on 
afternoon or night shift as deftned hereunder: 

(a) Afternoon Shift--Commencing between 12 noon 
and 6 p.m. 

(b) Night Shift-Commencing between 6 p.m. and 
4a.m. 
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(2) Where the roster does not permit an employee to rotate 
afternoon and/or night shift with day shift a loading of twenty 
per cent shall be paid in lieu of the loading prescribed in 
subclause (1) hereof for afternoon and/or night shift. 

(3) This clause will not apply for any work done on Satur
days, Sundays and public holidays. 

9.--SATURDAY, SUNDAY AND HOLIDAY WORK. 
(1) All ordinary hours worked on a Saturday or a Sunday 

shall be paid for at the rate of time and one half. 
(2) All work performed on a holiday prescribed by Clause 

13.-Holidays shall be paid for at the rate of time and one 
half. 

(3) When a shift working employee is rostered off duty on a 
holiday prescribed by this award he shall be allowed a day in 
lieu with pay to be added to his annual leave or to be taken at 
some other time as mutually agreed between himself and the 
employer. 

1O.-OVERTIME. 
(1) All time worked outside ordinary hours prescribed by 

Clause 7-Hours hereof shall be paid for at the rate of time 
and one half for the fIrst two hours and at the rate of double 
time thereafter. 

(2) (a) Overtime performed on a Sunday or after 12 noon on 
a Saturday shall be paid for at the rate of double time. 

(b) All time worked on any of the holidays prescribed by 
this award in Clause 13(I)(a) hereof shall be paid for at the 
rate of double time and a half. 

(3) In the computation of overtime each day shall stand by 
itself. 

(4) Any Control Room Operator in receipt of a rate of wage 
twenty per cent per week or more in excess of the rate herein 
prescribed for a Control Room Operator after six months' serv
ice shall be paid at his ordinary rate of pay for any overtime 
worked in lieu of the rates prescribed by this clause. 

(5) (a) An employer may require any employee to work rea
sonable overtime at overtime rates, and such employee shall 
work overtime in accordance with such requirement. 

(b) No organisation, party to this award or employee or em
ployees covered by this award shall in any way, whether di
rectly or indirectly be a party to or concerned in any ban, 
limitation or restriction upon the working of overtime in ac
cordance with the requirements of this subclause. 

I I.-ROSTER. 
Workers shall work their ordinary hours according to a ros

ter which shall be updated by the employer so that a worker 
always has at least one week's notice of times to be worked. 
The roster shall not be altered with less than one week's no
tice to the workers concerned. Hours worked outside the ros
ter hours shall be deemed overtime and paid at overtime rates, 
provided that overtime rates shall not be payable as a result of 
any excess hours being worked by a worker that are occa
sioned by arrangements between the workers themselves. 

12.-MEAL ALLOWANCE. 
In addition to the overtime prescribed in Clause 10.-Over

time of this award, a meal allowance of $6.10 shall be paid to 
each employee if he/she is required to work overtime for two 
hours or more before his/her rostered shift or for two hours or 
more after the completion of his/her rostered shift. 

13.-HOLIDAYS. 
(1) The following days or the days observed in lieu shall 

subject to Clause 8 and subject as hereinafter provided, be 
allowed as holidays without deduction of pay, namely-New 
Year's Day, Australia Day, Good Friday, Easter Monday; Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day; provided that another day 
may be taken as a holiday by arrangement between the parties 
in lieu of any of the days named in this subclause. 

(2) When any of the days mentioned in subclause (1) hereof 
falls on a Saturday or a Sunday the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday, the holiday shall be observed on 
the next succeeding Tuesday. In each case the substituted day 

shall be a holiday without deduction of pay, and the day for 
which it is substituted shall not be a holiday. 

(3) On"any public holiday not prescribed as a holiday under 
this award; the employer's establishment or place of business 
may be closed, in which case an employee need not present 
himself for duty, and payment may be deducted, but if work 
be done ori:liIlary rates of pay shall apply. 

(4)Where-..,.. 
(i) a day is proclaimed asa whole public holiday or a 

half public holiday under section 7 of the Public and 
Bank Holidays Act, 1972; and 

(ii) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, 

that day shall be a whole public holiday or, as the case may 
be, a half public holiday for the purposes of this award within 
the district or locality specifIed in the proclamation. 

(5) The provisions of this clause shall not apply to casual 
employees. 

14.-RATES OF PAY. 
(1) The following shall be the minimum rates of wages per 

week payable to employees covered by this award. 
(2) Control Room Operators (Wages per week): 

During the fIrst six 
months experience 

Thereafter 

Arbitrated 
Safety Net 

Base Rate Adjustraent Total Rate 
$ $ $ 

361.40 
395.50 

8.00 
8.00 

369.40 
403.50 

The .adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunciated 
in the December 1993 State Wage Decision (No. 1457 of 
1993). Consistent with the basis of that principle the safety 
net adjustment is absorbable to the extent of any equivalent 
amount in rates of pay-whether over-award, award or enter
prise agreement-in excess of the minimum rates (classifIca
tion rate and supplementary payments) prescribed in 
accordance with the September 1989 State Wage Decision. 

(3) (a) Casual employees may be employed at an hourly rate 
for. a lesser period than thirteen weeks and shall be paid while 
so employed 20 per cent in addition to the rates prescribed 
above, with a minimum engagement of four hours. 

(b) Subject to any agreement between the employer and the 
employee to the contrary subclause (4) of Clause 7.-Hours 
shall not apply to casual employees. 

(c) Notwithstanding anything contained in this subclause 
the basis and terms of employment of casual clerks may be 
varied in any particular case by agreement in writing between 
the employer and the Union. . 

(4) (a) Part-time employees may be employed at an hourly 
rate for a lesser period per week than the hours usually worked 
in each establishment. 

(b) Payment for annual leave and sick pay, for part-time 
employees, shall be strictly related proportionately in accord
ance with the number of hours worked, to the conditions pre
scribed in each establishment for full-time employees. 

(c) For the purpose of this clause part-time employees weekly 
hours shall not exceed thirty-two except by written agreement 
with the Union. 

(d) In the event of any dispute concerning the employment 
of any part-time employee the matter may be referred to a 
Board of Reference. 

(e) Subject to any agreement between the employer and the 
employee to the contrary subclause (4) of Clause 7.-Hours 
shall not apply to part-time employees. 

15.-ANNUAL LEAVE. 
(1) (a) Except as hereinafter provided a period of four con

secutive weeks' leave with payment at his ordinary rate of 
wage shall be allowed annually to an employee by his em
ployer after a period of twelve months' continuous service 
with such employer. 

(b) An employee who is rostered to work regularly on Sun
days and holidays shall be allowed one week's leave in addi-
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tion to the annual leave to which he is otherwise entitled un
der the relevant award, provided however that where an em
ployee who is proceeding on annual leave or whose services 
are terminated has been engaged for part of the twelve pre
ceding months' period on a roster as aforesaid, he shall be 
entitled to one twelfth of a week for each completed month he 
is continuously so engaged added to his normal entitlements. 

(2) (a) During a period of annual leave an employee shall 
be paid a loading of 17 1/2 per cent calculated on his ordinary 
rate of wage. 

Provided that where a shift worker would have received shift 
loadings prescribed by Clause 8.-Shift Work had he not been 
on leave during the relevant period and such loadings would 
have entitled him to a greater amount than the loading of 17 11 
2% then the shift loadings shall be added to his ordinary wage 
as prescribed in lieu of the 17 1/2% loading. 

Provided further than if those shift and weekend penalties 
would have entitled him to a lesser amount than the loading 
of 17 112% then such loading of 17 112% shall be added to the 
rate of wage as prescribed in lieu of the shift and weekend 
penalties. 

(b) The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(3) If any award holiday falls within an employee's period 
of annual leave and is observed on a day which in the case of 
that employee would have been an ordinary working day, there 
shall be added to that period one day, being an ordinary work
ing day, for each such holiday observed as aforesaid. 

(4) (a) If after one month's continuous service in any quali
fying twelve monthly period an employee lawfully leaves his 
employment, or his employment is terminated by the employer 
through no fault of the employee, that employee shall be paid 
one thirteenth of a week's pay at his ordinary rate of wage in 
respect of each completed week of continuous service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) hereof, an employee whose employment 
terminates after he has completed a twelve months' qualify
ing period and who has not been allowed the leave under this 
award in respect of that qualifying period shall be given pay
ment in lieu of so much of that leave as has not been allowed, 
unless-

(i) he has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which an employee is absent 
from work, except time for which he is entitled to claim sick 
pay, or time spent on holidays or annual leave as prescribed 
by this award, shall not count for the purpose of determining 
his right to annual leave. 

(6) With the consent of the employer and employee, annual 
leave may be taken in more than one period ofleave, provided 
that one of these periods shall not be less than two weeks. 

(7) Every employee shall be given and shall take annual 
leave within nine months after the date it falls due. 

(8) No employee shall be required to proceed on annual 
leave unless at least two weeks' prior notice is given. The 
employer shall, as far as practicable, arrange to grant annual 
leave to suit the convenience of the employee. In the event of 
disagreement on any proposed alteration to annual leave ar
rangements once they are made by an employer and employee, 
the matter shall be determined by a Board of Reference. 

(9) The provisions of this clause shall not apply to casual 
employees. 

16.-SICK LEAVE. 
(1) (a) An employee who is unable to attend or remain at his 

place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to pay
ment during such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at the rate of one 
sixth of a week for each completed month of service with the 
employer. 

(c) If in the first or successive years of service with the em
ployer an employee is absent on the ground of personal ill 
health or injury for a period longer than his entitlement to 
paid sick leave, payment may be adjusted at the end of that 
year of service, or at the time the employee's services termi
nate, ifbefore the end of that year of service, to the extent that 
the employee has become entitled to further paid sick leave 
during that year of service. 

(2) The unused portions of the entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence 
by reason of personal ill health or injury exceeds the period 
for which entitlement has accrued during the year at the time 
of the absence. Provided that an employee shall not be enti
tled to claim payment for any period exceeding ten weeks in 
anyone year of service. 

(3) To be entitled to payment in accordance with this clause 
the employee shall as soon as reasonably practicable advise 
the employer of his inability to attend for work, the nature of 
his illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary circum
stances shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an em
ployee who fails to produce a certificate from a medical prac
titioner dated at the time of the absence or who fails to supply 
such other proof of the illness or injury as the employer may 
reasonably require provided that the employee shall not be 
required to produce a certificate from a medical practitioner 
with respect to absences of two days or less unless after two 
such absences in any year of service the employer requests in 
writing that the next and subsequent absences in that year if 
any, shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the provi
sions of this clause apply to an employee who suffers per
sonal ill health or injury during the time when he is absent on 
annual leave and an employee may apply for and the employer 
shall grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the employee was 
confined to his place of residence or a hospital as a result of 
his personal ill health or injury for a period of seven consecu
tive days or more and he produces a certificate from a regis
tered medical practitioner that he was so confined. Provided 
that the provisions of this paragraph do not relieve the em
ployee of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend for 
work on the working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he proceeded on annual 
leave and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re
placed annual leave may be taken at another time mutually 
agreed to by the employer and the employee or, failing agree
ment, shall be added to the employee's next period of annual 
leave or, if termination occurs before then, be paid for in ac
cordance with the provisions of Clause IS.-Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
IS.-Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) Where a business has been transmitted from one em
ployer to another and the employee's service has been deemed 
continuous in accordance with subclause (3) of clause (2) of 
the Long Service Leave provisions published in volume 64 of 
the Western Australian Industrial Gazette at pages 1-4, the 
paid sick leave standing to the credit of the worker at the date 
of transmission from service with the transmittor shall stand 
to the credit of the employee at the commencement of service 
with the transmittee and may be claimed in accordance with 
the provisions of this clause. 
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(7) The provisions of this clause with respect to payment do 
not apply to employees who are entitled to payment under the 
Workers' Compensation and Assistance Act nor to employ
ees whose injury or illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to casual em
ployees. 

17.-CONTRACT OF SERVICE. 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, compe
tence and training. 

(2) The employment of any employee other than a casual 
shall be terminated by one week's notice on either side. If 
such notice is not given one week's wages shall be paid or 
forfeited as the case may be. Provided that an employee may 
be summarily dismissed for gross misconduct in which case 
he/she shall be paid up to the time of dismissal only. 

(3) A full-time or part-time employee may be engaged for a 
probationary period of a maximum of three months at the com
mencement of their employment with the employer provided: 

(i) The employer shall provide the employee with writ
ten monthly performance appraisals detailing their 
progress in their position and/or suitability for the 
position. 

(ii) The employee or employer may terminate the em
ployment up to and including the last day of the pro
bationary period by at least one week's notice being 
given or payment in lieu thereof. 

18.-CERTIFlCATE OF SERVICE. 
On the termination of service an employee shall, on request, 

be given a Certificate setting out the length of service and the 
duties performed. 

19.-RECORD. 
(1) Each employer bound by this award shall maintain a 

record containing the following information relating to each 
employee: 

(a) The name and address given by the employee. 
(b) The age of the employee if under 25 years of age. 
(c) The classification of the employee and whether the 

employee is full-time, part-time or casual. 
(d) The commencing and finishing times of each period 

of work each day. 
(e) The number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period. 

(0 The wages and any allowances paid to the employee 
each pay period and any deductions made therefrom. 

(g) The name of the superannuation fund and the amount 
of contributions being paid on behalf of each em
ployee. 

(h) The amount of leave taken for any reason. 
(2) (a) At the time of payment of wages the employee shall 

be given a pay slip showing that part of the record specified in 
paragraphs (e) and (0 of subclause (1) of this clause, with 
respect to the pay period for which payment is being made. 

(b) If a pay slip is not given to the employee as prescribed in 
paragraph (a) hereof the employer shall permit the worker to 
inspect the record either at the time of payment or at such 
other time as may be convenient to the employer. The em
ployer shall not unreasonably withhold the record from in
spection by the employee. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record is 
maintained in more than one part, those parts shall be kept in 
such a manner as will enable the inspection referred to in 
subclauses (2) and (4) of this clause to be conducted at the 
one establishment. 

(b) The record shall be kept in date order so that the inspec
tions referred to in subclause (2) and (4) of this clause may be 
made with respect to any period in the six years preceding the 
date of inspection. 

(c) The employer may, if it is part of normal business prac
tice, periodically send the record or any part of the record to 
another person, provided that the provision of this paragraph 
shall not relieve the employer of the obligations with respect 
to provisions contained elsewhere in this clause with the ex
ception of those contained in paragraph (b) of this subclause. 

(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are re
quired to maintain the record may be absent. 

(e) The union official shall be permitted reasonable time to 
inspect the record and, if he requires, take an extract or copy 
of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for in
spection by the union official when the request is made, the 
union official and the employer or his agent may fix a mutu
ally convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the union 
official may advise the employer in writing that he/she re
quires to inspect the record in accordance with the provisions 
of this award and shall specify the period contained in the 
records which he requires to inspect. 

(c)(i) employers who normally keep the record at a place 
more than 35 kilometres from the G.P.O. Perth shall 
send a copy of that part of the record specified to the 
office of the union within ten days of the receipt of 
such advice; and 

(ii) employers who normally keep the record at a place 
less than 35 kilometers from the G.P.O. Perth shall 
make the record available to the union official at the 
time specified by the union official. If the record is 
not then made available to the union official the 
employer shall within three days send a copy of that 
part of the record specified to the office of the un
ion. 

(d) In the event of a dispute between the union and the em
ployer as to the availability and/or supply of the record, the 
parties may apply to the Western Australian Industrial Rela
tions Commission for direction. An application for direction 
shall, subject to that direction, stay the requirements contained 
elsewhere in this clause. 

20.-TRAVELLING TIME. 
(1) When an employee is required to work temporarily at a 

location other than his usual place of duty, any excess fare 
over.that which he normally incurs shall be paid by the em
ployer. 

(2) When an employee is engaged at such a distance that he 
cannot return at night, suitable board and lodging shall be 
found at the employer's expense. 

(3) All travelling time outside ordinary working hours shall 
be paid for at ordinary rates up to a maximum of twelve hours 
in any twenty-four hours' period from the time of starting on 
the journey: provided that when the travelling is by coastal 
boat not more than eight hours shall be paid for in any such 
period. 

21.-AGED AND INFIRM WORKERS. 
(1) Any employee who, by reason of old age or infirmity is 

unable to eam the minimum wage may be paid such lesser 
wage as may from time to time be agreed upon in writing 
between the Union and the employer. 

(2) In the event of no agreement being arrived at the matter 
may be referred to the Board of Reference for determination. 

(3) After application has been made to the Board of Refer
ence and pending the decision of the Board, the employee 
shall be entitled to work for and be employed at the proposed 
lesser rate. 

22.-GENERAL. 
(1) In the event of the death of an employee the cash equiva

lent of all annual leave due at the time of death shall be paid to 
the employee's dependants or personal representative. 

(2) No employee shall as a result of the operation of this 
award suffer any loss of salary which he or she may have en
joyed to the date of this award. 
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(3) In any week where an employee requests he shall be 
supplied with the details of the amount of the ordinary wages 
due, the overtime and of all deductions made from the gross 
earnings. 

(4) Employees who are employed on shift work may have 
their wages averaged over a period of four weeks to avoid 
fluctuating payments which result from the addition of Shift 
Loadings. 

23.-LONG SERVICE LEAVE. 
The Long Service Leave provisions published in Volume 

64 of the Western Australian Industrial Gazette at pages 1 to 4 
both inclusive are hereby incorporated in and shall be deemed 
to be part of this award. 

24.-RlGHT OF ENTRY. 
(1) A duly accredited representative of the union shall be 

permitted to interview any employee on legitimate union busi
ness on the business premises of the employer during the rec
ognised meal hour of the employee with the permission of the 
employer (which permission shall not be unreasonably with
held) but this permission shall not be exercised more than 
once in anyone week without the consent of the employer. 

(2) Where a duly accredited representative of the union seeks 
access to "security" areas within the employer's premises the 
representative shall request such permission from the employer. 
The employer shall not unreasonably prevent a duly accred
ited representative of the union access to such areas. 

25.-LOCATION ALLOWANCES. 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an em
ployee shall be paid the following weekly allowances when 
employed in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnightly allowances. 

IDWN 

Agnew 
Argyle (see subclause 12) 
Balladonia 
Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
MtMagnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 

PER WEEK 
$ 
14.20 
36.70 
13.90 
23.90 

5.80 
22.50 

6.80 
11.50 
24.80 

5.80 
14.40 
19.50 
11.50 
23.50 
4.40 

15.80 
20.20 
28.30 
13.10 
32.10 
4.80 
5.80 
5.80 

23.10 
24.80 

6.80 
36.70 
14.30 
20.20 
14.20 
14.30 
14.90 
34.90 
12.40 
15.40 
15.40 
13.60 
11.90 
34.80 
23.90 
18.30 
18.10 

IDWN PER WEEK 
$ 

Port Hedland 19.40 
Ravensthorpe 7.60 
Roebourne 26.50 
Sandstone 14.20 
Shark Bay 11.50 
Shay Gap 13.10 
Southern Cross 6.80 
Telfer 32.50 
Teutonic Bore 14.20 
Tom Price 18.10 
Whim Creek 22.90 
Wickham 22.30 
Wiluna 14.50 
Wittenoom 30.90 
Wyndham 34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance pre
scribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance pre
scribed in subclause (1) of this clause plus the dif
ference between that rate and the amount such partial 
dependant is receiving by way of a district or loca
tion allowance. 

(3) Where an employee: 
(a) is provided with board and lodging by his/her em

ployer, free of charge; 
or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or Agree
ment made pursuant to the Act; 

such employee shall be paid 66 2/3% of the allowances pre
scribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall have 
effect on and from the 24th day of July 1990. 

(4) Except where an employee is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate until 1 July 
1988 when the difference between the rate being paid and that 
due under subclause (2) of this clause shall be reduced by 33 
113%; the difference remaining on 1 January 1989 shall be 
reduced by 50% from that date and payment in accordance 
with subclause (2) of this clause will be implemented on 1 July 
1989. 

(5) Subject to subclause (2) of this clause, junior employ
ees, casual employees, part-time employees, apprentices re
ceiving less than adult rate and employees employed for less 
than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for 
ordinary hours that week is to the adult rate for the work per
formed. 

(6) Where an employee is on annual leave or receives pay
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/she would 
ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave ) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 
(ii) a child where there is no spouse or defacto 

spouse; 
who does not receive a district or location allow
ance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in 
subclause (1) of this clause. 
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(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur
pose of subclause (1) of this clause shall be such amount as 
may be agreed between Australian Mines and Metals Asso
ciation, the Chamber of Commerce and Industry of Western 
Australia and the Trades and Labor Council of Western Aus
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un
der this Award for that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of re
ducing any 'district allowance' payable to any employee sub
ject to the provision of this Award whilst that employee as at 
1 June 1980 remains employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant to 
s.50 of the Act, that part of each location allowance represent
ing prices shall be varied from the beginning of the first pay 
period commencing on or after the 1 st day in July of each year 
in accordance with the annual percentage change in the Con
sumer Price Index (excluding housing), for Perth measured to 
the e?d of the immediately preceding March quarter, the cal
culatIOn to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review of the allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

26.-UNION NOTICES. 
The employer shall allow a copy of this award, if supplied 

by the Union to be posted in a place which is easily accessible 
to the employees. 

27.-UNIFORMS. 
Where uniforms are required to be worn they shall be sup

plied by the employer. 

28.-COMPASSIONATE LEAVE. 
(1) An employee shall, on the death of the spouse, father, 

mother, brother, sister, child, step-child, or guardian of de
pendent children of the employee be entitled to leave up to 
and including the day of the funeral of such relation. Such 
leave, for a period not exceeding two days in respect of any 
such death, shall be without loss of any ordinary pay which 
the employee would have received if he had not been on such 
leave. 

(2) The right to such paid leave shall be dependent on com
pliance with the following conditions: 

(a) The employee shall give the employer notice of his 
intention to take such leave as soon as reasonably 
practicable after the death of such relation, and in 
respect of a death overseas of a prescribed relative, 
the employee shall provide to his employer such 
evidence that he is attending the funeral. 

(b) Satisfactory evidence of such death shall be furnished 
by the employee to his employer. 

(c) The employee shall not be entitled to leave under 
this clause in respect of any period which coincides 
with any other period ofleave entitlement under this 
award or otherwise. 

29.-MATERNITY LEAVE. 

(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon produc

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her confine
ment, be entitled to maternity leave provided that she has had 
not less than 12 months' continuous service with that em
ployer immediately preceding the date upon which she pro
ceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 

(2) Period of Leave and Commencement of Leave 
(a) Subject to subclauses (3) and (6) hereof, the period 

of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a pe
riod of six weeks' compulsory leave to be taken im
mediately before the presumed date of confinement 
and a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confmement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this award as 
a consequence of failure to give the stipulated pe
riod of notice in accordance with paragraph (c) hereof 
if such failure is occasioned by the confmement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions at
taching to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be the right of the employee to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of 
notice in writing by the employee to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
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such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3), to the position she 
held immediately before such transfer. 

Where such position no longer exists but there 
are other positions available, for which the employee 
is qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken pur

suant to subclauses (3) and (6) hereof does not exceed 52 
weeks: 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on Employment 
Notwithstanding any award or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of an employee but shall not be taken into account 
in calculating the period of service for any purpose of the 
award. 

(9) Termination of Employment 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An employee shall confirm her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro
ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), to the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
able for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement Employees 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 

and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in or
der to replace an employee exercising her rights un
der this clause, the employer shall inform that person 
of the temporary nature of the promotion or transfer 
and of the rights of the employee who is being re
placed. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve 
months' qualifying period. 

30.-PAYMENT OF WAGES. 

(1) (a) (i) The employer may elect to pay employees in 
cash, by cheque or by means of a credit trans
fer to a bank, building society or credit union 
account in the name of the employee. The day 
that the credit transfer is credited to the em
ployee's account shall be deemed to be the 
date of payment. 

(ii) Payment shall be made within three trading 
days from the last day of the pay period and if 
in cash or by cheque shall be made during the 
employee's ordinary working hours. 

(ill) No employer shall change its method of pay
ment to employee without first giving them at 
least four weeks' notice of such change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute concern
ing hardship in a particular case shall be re
ferred to a Board of Reference for 
determination. 

(b) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with para
graph (a) of this subclause. 

(H) No employer shall change the frequency of 
payment to employees without first giving 
them and the union at least four weeks' notice 
of such change. 

(ill) The method of introducing a fortnightly pay 
system shall be by the payment of an addi
tional week's wages in the last weekly pay 
before the change to fortnightly pays to be 
repaid by equal fortnightly deductions made 
from the next and subsequent pays provided 
the period for repayment shall not be less than 
20 weeks, or some other method agreed upon 
by the union and the employer. 

(2) (a) Where Accrued Days Off are accrued and taken in 
accordance with paragraph (a), subclause (4), of Clause 7.
Hours, of this Award: 

(i) Ordinary wages may be paid on the basis of an aver
age of 38 hours per week; 

(H) Except where subclause (4), of Clause 22.-Gen
eral, of this Award is applied all penalty time ac
crued shall be paid no later than the pay day following 
the pay period in which it accrues; and 

(ill) The Accrued Days Off shall be paid at the rate of 
pay which applies at the time they are taken. 

(b) For the purposes of effecting the rostering off of em
ployees where Accrued Days Off are accrued and taken in 
accordance with this Award other than in accordance with 
paragraph (a) of subclause (4) of Clause 7, ordinary wages 
may be paid either for the actual hours worked each pay pe
riod or by way of an amount being calculated on the basis of 
the average of 38 hours per week where an average of 38 hours 
per week is worked over a four week cycle or some lesser 
cycle. 
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31.-CANCELLED. 

32.-EFFECI' OF 38 HOUR WEEK. 

(1) Tennination-

(a) An employee subject to the provisions of subclause 
(1) of Clause 7.-Hours of this award who has not 
taken any Accrued Days Off accumulated during a 
work cycle in which employment is tenninated, shall 
be paid the total of hours accumulated towards the 
Accrued Days Off for which payment has not al
ready been made. 

(b) An employee who has taken any Accured Day Off 
during a work cycle in which employment is termi
nated shall have the wages due on tennination re
duced by the total hours for which payment has 
already been made but for which the employee had 
not entitlement toward those Accrued Days Off. 

(2) Workers' Compensation-

(a) Other than 12 month work cycle-

(i) Where an employee is on workers' compen
sation for periods of less than 20 consecutive 
working days, such employee will accrue to
wards and be paid for the succeeding Accrued 
Day Off following such absence. 

(ii) An employee will not accrue Accrued Days 
Off for periods of workers' compensation 
where such period of leave exceeds 20 con
secutive working days. 

(ill) Where an employee is on workers' compen
sation for less than 20 consecutive working 
days and an Accrued Day Off falls within the 
period, the employee will not be re-rostered 
for an additional Accrued Day Off. 

(b) 12 Months' Work Cycle-

(i) Where a worker is on workers' compensation 
for periods for less than a total of 20 consecu
tive work days in a work cycle such employee 
will accrue towards and be paid for the suc
ceeding Accrued Days Off following such 
leave. 

(ii) Where a worker is on workers' compensation 
for periods greater than a total of 20 consec~
tive days in a work cycle such employee will 
have the period of workers' compensation 
added to the work cycle. 

(ill) Where a worker is on workers' compensation 
for greater than 20 consecutive work days and 
an Accrued Day Off falls within the period 
the employee shall be re-rostered for another 
Accrued Day Off on completion of the work 
cycle following such absence. 

(3) Leave Without Pay: 

(a) Other than 12 month work cycle-

An employee who is absent on any fonn of leave 
without pay during a work cycle other than a 12 
month work cycle shall not accumulate an entitle
ment to an Accrued Day Off for the period of such 
leave nor will the employee be entitled to an Ac
crued Day Off whilst on leave without pay, 

(b) 12 months work cycle-

(i) An employee who is absent on any fonn of 
leave without pay for less than a total of five 
days in any work cycle shall not have pay
ment reduced when proceeding on Accrued 
Days Off. 

(ii) An employee who is absent on any fonn of 
leave without pay for a total of five days or 
more in any work cycle will have such period 
of leave added to the work cycle. 

(4)PaymentofWage~ 

An employee shall be paid for Accrued Days Off at the rate, 
including penalties, at which it was accumulated. 

33.-TRAINEESHIPS. 
(1) Scope: 
This clause shall apply to a trainee employed under the 

Australian Traineeship System by an employer approved by 
the State Management Committee. 

(2) Definitions: 
For the purposes of this clause-

The "Australian Traineeship System" means a struc
tured system of on the job training with an employer ~d 
off the job training in a Technical and Further Educatlon 
College or other training provider approved by the State 
Management Committee. 

"Trainee" means an employee engaged under the tenns 
of this award and in accordance with the provisions of an 
Australian Traineeship established pursuant to Section 
37D of the Industrial and Commercial Training Act 1975 
and approved by the State Management Committee. 

"Traineeship Scheme" is a fonnal agreement. of train
ing approved by the State Management Comnuttee and 
registered pursuant to Section 37D of the Industrial and 
Commercial Training Act, 1975. 

"State Management Committee" means a Co~ittee 
comprising representatives from the ConfederatIon of 
Western Australian Industry, the Trades and Labor Coun
cil of Western Australia, Technical and Further Educa
tion (TAFE) and the relevant Federal and State 
Government Departments which approve traineeship ar
rangements by agreement of each of the parties. The State 
Management Committee ma~ be established p~suan~ to 
the provisions of the Industrial and CommerCIal Tram
ing Act, 1975 or any amendme~t to or substitl1ti?n of 
that Act, provided that any Comnuttee or body established 
in lieu of the State Management Committee has the same 
representatives structure and decision making processes 
as that Committee. 

(3) Objective: 
(a) The object of this clause is to provide the fonn and 

substance of the conditions of employment, includ
ing the rates of pay, applicable to persons engaged 
under the Australian Traineeship System (ATS) and 
who, being a trainee under that system, is covered 
by this Award. 

(b) An objective of the Australian 'for~neeship Sy~t~m 
is to provide employment and trammg opporruntties 
for young people so as to enhance their skill levels 
and future employment prospects. 

(4) Fonn of Traineeship Agreement: 
(a) A traineeship shall be entered into by means of writ

ten agreement in a fonn approved by the State Man
agement Committee and regis~red in accordan~e 
with the provision of the Industrtal and CommercIal 
Training Act, 1975. 

(b) A trainee shall not be engaged on a part time or casual 
basis. 

(c) The Traineeship Scheme shall be for a minimum 
period of 12 months but this period may be varied 
with the agreement of the Union and the employer 
and with the approval of the State Management Com
mittee. 

(5) Duties and Responsibilities: 
(a) A trainee shall participate in the approved on-the-~ob 

training scheme and a~nd the ~pproved off-the-Job 
training as prescribed m the trainmg system. 

(b) An employer shall release a trainee from work to 
attend the prescribed off-~e-job ~ning course and 
shall provide the on-the-Job trammg approved by 
the State Management Committee. 

( c) The employer shall provide the level of supervision 
in accordance with the approved training scheme 
during the traineeship period. 

(d) (i) The overall Traineeship Scheme will be moni-
tored by officers of the Department of Em
ployment and Training. 

(ii) An accredited representative of the Union shall 
have access during ordinary working hours to 
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inspect the relevant training records and work 
books and subject to the approval of the em
ployer, which shall not be unreasonably with
held, may interview a trainee with respect to 
hislher progress in the Scheme. 

(e) An employer shall not, as a consequence of engaging 
a trainee pursuant to the provisions of this clause, 
terminate or otherwise prejudice the employment of 
any full-time employee of that employer. 

(t) An employer shall not engage a trainee to occupy 
and perform the duties of any vacant full-time cleri
cal position that, if it were not for the vacancy, would 
normally be occupied by an adult employee. 

(6) Overtime and Shift Work: 
Overtime and Shift Work shall not be worked by trainees 

except to enable the requirements of the training scheme to be 
effected. When overtime and shift work are worked the rel
evant penalties and allowances of the award based on the trainee 
wage will apply. No trainee shall work overtime or shift work 
alone. 

(7) Wage Rates: 
The weekly wages payable to a trainee shall be determined 

by multiplying the appropriate rate of pay prescribed in this 
award by 39 which represents actual weeks spent on the job 
and dividing that sum by 52 to provide a weekly wage. 

34.-SUPERANNUATION. 
(1) Definitions: 
In this clause: 

(a) "Approved Occupational Superannuation -Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act, 
1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and Retail Employ

ees' Superannuation Plan; or 
(ii) Westscheme; or 

(iii) any other approved occupational superannua
tion fund; or 

(iv) any other approved occupational superannua
tion fund to which an employer or employee 
who is a member of the religious fellowship 
known as the Brethren elects to contribute. 

(c) "Ordinary Time Earnings" means the base classifica
tion rate, including supplementary payments where 
appropriate, in charge rates, shift penalties and any 
overaward payments, together with any other all pur
pose allowance or penalty payment for work in ordi
nary time and shall include in respect to casual 
employees the appropriate casualloadings prescribed 
by this award, but shall exclude any payment for over
time worked, vehicle allowances, fares or travelling 
time allowances (including payments made for trav
elling relating to distant work), commission or bo
nus. 

(d) "Eligible Employee" means an employee whose em
ployment is regulated by this Award, who has com
pleted one month's continuous service with the 
employer, who becomes a member of the fund, and 
for whom 3% of ordinary time earnings equals $2.00 
per week or more. The sum of $2.00 shall be in
creased to correspond to increases in administrative 
charges in Westschetne from time to time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Choice of Fund: 

(a) Existing employers as at the date of this order must 
notify the Union of the fund in subclause (l)(b)(iii) 
to which they intend to contribute and the date of 
commencement of contributions. 

(b) The Union must be notified in writing of the choice 
of fund and the date of commencement of contribu
tions referred to in paragraph (a) within 30 days of 
the date of this order. 

(c) Future employers must notify in writing the Union of 
the fund in subclause (l)(b)(iii) into which they in-

tend to contribute and the intended date of the com
mencement of contributions at least 30 days prior to 
the payment of the first contributions to the fund. 

(d) Within 30 days of the notice referred to in paragraphs 
(b) and (c) the Union may challenge the suitability 
of the proposed fund by notifying both the Commis
sion and the employer of a dispute. 

(3) Contributions: 
(a) An employer shall, subject to subclauses (11) and 

(12), contribute to a fund referred to in subclause 
(l)(b) in respect of all eligible employees an amount 
equal to 3% of each employee's ordinary time earn
ings each week with effect from the first pay period 
on or after 1 July, 1989, or the employee's com
mencement date, whichever is the later. 

(b) Employer contributions together with any employee 
deductions shall be paid monthly for pay periods 
completed in each month. Provided that payments 
may be made at such other times and in such other 
manner as may be agreed in writing between the Trus
tee of the Fund and the employer from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised ab

sences;or 
(ii) annual leave or any other payments paid out 

on termination. 
(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the payment 

required to be made to a fund may be calculated on a basis 
agreed in writing between the Union and the employer. 

(5) Employer to Continue Participation: 
An employer who participates in the fund shall not cease 

participation in the fund whilst employing any eligible em
ployee. 

(6) Cessation of Contributi'lns: 
The obligation of the employer to contribute to the fund in 

respect of an eligible employee shall cease on the last day of 
an eligible employee's employment with the employer. 

(7) Employer Failure to Participate in Fund: 
(a) Where an employer has failed to make application 

to participate in a fund or has failed to make pay
ments to a fund, the employer shall be required to 
make application to participate in a fund or to make 
payments to a fund within seven days of the failure 
being brought to the employer's attention by any 
person. 

(b) Where there has been a failure to make application 
to participate in a fund, upon acceptance by the trus
tee the employer shall make a once only contribu
tion to a fund in respect of each eligible employee 
equivalent to the contributions which would other
wise have been payable in accordance with this 
clause. 

(c) Where there has been a failure to make payments to 
a fund the employer shall make a once only contri
bution to a fund in respect of each eligible employee 
equivalent to the contributions which the employer 
has failed to pay. 

(8) Employees' Additional Voluntary Contributions: 
(a) Where the rules of the fund allow an eligible em

ployee to make additional contributions an eligible 
employee may elect to make additional contributions 
to the fund and the employer shall, where an elec
tion is made upon the direction of the employee de
duct contributions from the employee's wages and 
pay them to the fund in accordance with the direc
tion of the employee and the rules of the fund. 

(b) If 3% of an employee's ordinary time earnings are 
less than $2.00 and the employee elects: 

(i) to make voluntary contributions to the fund; 
or 

(ii) to have death and/or disability cover, 
then the employer contribution shall be payable to 
the fund. 
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(9) Existing Superannuation Arrangements: 

No employer shall be excluded from this clause on the ba
sis of existing voluntary superannuation arrangements. 

(10) Supersession by Other Award or Agreement: 

Nothing contained in this clause shall prevent any or all of 
the parties to this award from entering into other awards or 
agreements which have the effect of superseding the superan
nuation provisions contained in this clause. 

(11) Suspension: 

(a) Where, pursuant to subclause (2)(d) the Union chal
lenges an employer's choice of fund, the employer 
shall not make contributions to that fund until the 
dispute has been resolved by the Commission. 

(b) The contributions not made pursuant to paragraph 
(a) shall be made to the appropriate fund in accord
ance with subclause (3)(a) following the resolution 
of the dispute by the Commission. 

(12) Employee Entry into Fund: 

(a) The employer must provide an employee with an 
application to join a fund within 14 days of the op
erative date of this clause or within 14 days of an 
employee commencing employment, whichever is 
the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(H) where an employee has not completed and 
returned the application referred to in para
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an employee 
commencing employment, whichever is the 
later. 

provided that an employer shall make contributions 
to a fund from the date on which the employee sub
sequently completes an application form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the em
ployer shall be obliged to make contributions as if 
the application had been provided within the pre
scribed time, provided that the employee returns the 
application within 14 days of being provided with 
the application by the employer. 

(d) The letter of denial shall be in the following form: 

"To ( employer) 

I have received an application for membership of 
the non-contributory Superannuation Fund an un
derstand: 

(1) that should I sign such form you will make 
contributions on by behalf; and 

(2) that I am not required to make contributions 
of my own; and 

(3) that no deductions will be made from my 
wages for superannuation without my consent. 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 

(e) A copy of the letter of denial shall be forwarded to 
the Union. 

(13) Preservation: 
The provisions of this clause shall not apply to any employer 

who has entered into an arrangement to pay superannuation 
contributions into any other approved occupational superan
nuation fund and such arrangement has been ratified by either 
the Western Australian Industrial Relations Commission or 
the Australian Industrial Relations Commission. 

3S.-AWARD MODERNISATION (ENTERPRISE 
AGREEMENTS). 

(1) The parties are committed to modernising the terms of 
this award. 

(2) Employers and employees covered by this award may 
reach agreement at the level of individual enterprises to pro
vide for more flexible working arrangements, improved qual
ity of working life, enhanced skills and job satisfaction. Such 
Enterprise Agreements may involve a variation in the appli
cation of award provisions in order to meet the requirements 
of individual enterprises and their employees. Agreements 
may be negotiated and consequential award variations proc
essed in accordance with subclause (3) of this clause. 

(3) The Union will discuss all matters relating to increased 
flexibility that are raised by the employer. Any such discus
sion with the Union shall be on the premise that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in par
ticular, where enterprise level discussions are con
sidering matters requiring any award variation, the 
Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any agree
ment. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

36.-SETTLEMENT OF DISPUTES PROCEDURE. 
Subject to the Industrial Relations Act 1979 as amended 

from time to time, any dispute or claim shall be dealt with in 
the undermentioned manner. 

(a) The matter shall first be discussed by the aggrieved 
employee with hislher supervisor. 

(b) If not settled, the matter shall be discussed between 
the accredited Union representative and the appro
priate officer of the employer. 

(c) If not settled, the matter shall be further discussed 
between the Branch Secretary or other appropriate 
official of the Union and the appropriate representa
tive of the employer. 

(d) If agreement has not been reached, the matter shall 
then be discussed between a representative of the 
employer and the State body of the Union. 

(e) If the matter is still not settled, it shall be submitted 
to The Western Australian Industrial Relations Com
mission, whose decision shall, subject to any appeal 
in accordance with the Act, be final and shall be ac
cepted by the parties. 

(f) U nill the matter is determined, work should continue 
as normal, as instructed by the employer. No party 
shall be prejudiced as to the final settlement by the 
continuance of work in accordance with this 
subclause. 

(g) Where a bonafide safety issue is involved, the em
ployer and the appropriate safety authority must be 
notified concurrently or at least a bonafide attempt 
made to so notify that authority. 

37.-TRAINING. 
(1) An employer may conduct on-the-job training outside 

an employee's ordinary hours of duty, provided that such train
ing such not exceed four hours per month. 

(2) Notwithstanding Clause 10.-Overtime of this Award, 
the time during which an employee undertakes training in ac
cordance with subclause (1) of this clause-

(a) Shall be deemed ordinary hours of work, and 
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(b) shall be paid at ordinary hourly rates of pay, and 

(c) where any such training period commences at a time 
that, had it been a shift, the loading prescribed by 
subc1ause (1) of Clause 8.-shift Work of this Award, 
would apply, such loading shall be paid to an em
ployee in addition to the rate prescribed in paragraph 
(b) of this subclause. 

(d) Paragraphs (b) and (c) of this subclause shall not 
apply where subclauses (1) and (2) of Clause 9.
Saturday, Sunday and Holiday Work of this Award 
applies. 

(3) Except where the employer and employee agree other
wise, the employer shall give one week's notice to an em
ployee, who is requested to attend an on-the-job training 
session and where practicable, such training shall be conducted 
at times mutually agreed between the employer and the em
ployee. 

SCHEDULE "A"-RESPONDENTS. 

Chubb Australia Ltd. 

Honeywell Pty. Ltd. 

Metropolitan Security Services 

Wormald Security 

SCHEDULE "B"-ENTERPRISE AGREEMENT

Wormald Security Australia Pty Ltd 

(1) Application: 

The provisions of this schedule shall be read in conjunction 
with the provisions of the Award and, where these provisions 
are inconsistent with, or different from, the provisions of the 
Award, the provisions of this schedule shall prevail. 

(2) Rates of Pay: 

Notwithstanding the provisions of subc1ause (2) of Clause 
14.-Rates of Pay the following minimum weekly rates of 
wages shall be paid to employees covered by this agreement-

Control Room Operators $ 

During the fIrst six months' 
experience 364.00 

398.10 Thereafter 

(3) Casual Employees: 

Notwithstanding the provisions of Clause 14 subclause (3) 
paragraph (a) of the Award, casual employees may be em
ployed for periods exceeding 4 weeks provided-

(a) A maximum of 3 persons may be employed on a 
casual basis at anyone time. 

(b) Only 1 casual employee may be rostered for work 
on any 1 shift-i.e. the casual employee must be 
rostered on a shift simultaneously with a full-time 
Control Room Operator. 

However, if due to unforeseen circumstances in 
one off situations and provided no permanent staff 
member is able to cover for these instances, two 
casual employees may be rostered on the one shift. 

(c) Should there be a need for a reduction in hours to be 
worked or in the number of staff employed in the 
Control Room then the number of hours worked by 
casual employees or the number of casual employ
ees employed shall be reduced ftrst. 

(d) Casual employees shall not be employed at the ex
pense of permanent staff members, 

(4) Hours: 

Notwithstanding any other provisions of the Award: 

(a) The employer and an employee may agree to an al
ternative method for taking off "Accrued Days Off' 
which accrue to an employee pursuant to the provi
sions of the Award; or 

(b) (i) The employer may discharge his obligation to 
provide "Accrued Days Off' upon receipt, in 
writing, of a request from an employee that 
payment be made in lieu thereof. 

(ii) Such payment, if agreed by the employer and 
the employee, shall be for the number of "Ac
crued Days Off' specifted in the written re
quest, and shall be paid at the employee's 
ordinary rate of pay. 

(5) Flexible Working Hours: 
The parties undertake to formulate suitable provisions that 

would enable the employer to introduce more flexible work
ing hours arrangements. 

SCHEDULE-NAMED UNION PARTY. 
The Federated Clerks' Union of Australia, Industrial Union 

of Workers, W.A. Branch is a named party to this Award. 
DATED at Perth this 9th day of May, 1984. 

''CLERKS' (GRAIN HANDLING)" AWARD, 1977 
No. R 34 of 1977. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 20th day of April, 1995. 

J.CARRIGG, 
Registrar. 

"Clerks' (Grain Handling)" Award, 1977 

Award No. R 34 of 1977 

I.-TITLE. 
This award shall be known as the "Clerks' (Grain Handling)" 

Award, 1977 and replaces Award No. 6 of 1975. 

lA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this AwardlIndustrial Agreement that 

any variation to its terms on or from the 30th day of December 
1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down. by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
1. Title 

lA. Statement of Principles December 1994 
2. Arrangement 

2A. State Wage Principles-June 1991 
2B. Award Modernisation 

3. Area 
4. Scope 
5. Term 
6. Defmitions 
7. Contract of Service 
8. Wages 
9. Payment of Wages 

10. Hours 
11. Overtime 
12. Meal Allowance 
13. Higher Duties 
14. TravellingTlIDe 
15. Travelling Allowance 
16. Transfer Allowance 
17. Disability Allowance 
18. Holidays 
19. Annual Leave 
20. Long Service Leave 
21. Sick Leave 
22. Protective Clothing 
23. Appointments and Promotions 
24. Union Notices 
25. Interviewing Staff 
26. Records 
27. No Reduction 
28. First Aid Equipment 
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29. Equipment 
30. Certificate of Service 
31. Casual Employees 
32. After Hours Transport 
33. Liberty 
34. Maternity Leave 
35. Shift Work 
36. Part-time Employees 
37. BereavementLeave 

Appendix-Classification Structure 
Schedule of Respondents 
Schedule-Named Union Party 

2A.-STATE WAGE PRINCIPLES-JUNE 1991 
It is a term of this award (arising from the decision of the 

Commission in Court Session in Application No. 704 of 1991) 
that the Union will not pursue prior to 1st November 1991 
any extra claim, award or overaward, except where consistent 
with the State Wage Principles. 

2B.-AWARD MODERNISATION 
(1) The parties are committed to modernising the terms of 

this award. 
(2) The employer and employees covered by this award may 

reach agreement at the Company level to provide for more 
flexible working arrangements, improved quality of working 
life, enhanced skills and job satisfaction. Such agreement may 
involve a variation in the application of award provisions in 
order to meet the requirements of Company and its employees. 
Agreements may be negotiated and consequential award 
variations processed in accordance with subclause (3) of this 
clause. 

(3) The Union will discuss all matters relating to increased 
flexibility that are raised by the employer. Any such discussion 
with the Union shall be on the premise that: 

(a) The majority of employees of the Company must 
genuinely agree. 

(b) No employee shall receive less than their current 
award rate of pay as a result of change. 

(c) The Union must be party to the agreement, in par
ticular, where enterprise level discussions are con
sidering matters requiring any award variation, the 
Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any agree
ment. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

(4) Notwithstanding the above, any matter of disagreement 
between the parties may be referred to the Western Australian 
Industrial Relations Commission for arbitration. 

3.-AREA. 
This award shall have effect over the whole of the State of 

Western Australia. 

4.-SCOPE. 
This award shall apply to all employees employed by 

Co-Operative Bulk Handling Limited, male or female engaged 
in clerical work which shall include telephonists, ledger 
machinists, typists, stenographers and operators of any office 
machines. 

5.-TERM. 
The term of this award shall be a period of two years from 

the date hereof. 

6.-DEFIN1TIONS. 
Unless the context indicates to the contrary-

(1) "Employer" shall mean the Co-Operative Bulk Han
dling Limited. 

(2) "Union" shall mean the Federated Clerks' Union of 
Australia Industrial Union of Workers, W.A. Branch. 

(3) "Adult" shall mean an employee twenty-one years 
of age or over. 

(4) "Junior" shall mean an employee under twenty-one 
years of age. 

(5) "Commission" shall mean the Western Australian 
Industrial Commission. 

7.-CONTRACT OF SERVICE. 
(1) Except as hereinafter provided the contract of service 

shall be terminable by not less than two weeks' notice on either 
side given on any day, or if such notice is not given, by payment 
of two weeks' salary in the case of the employer, or the 
forfeiture of two weeks' salary in the case of an employee. 

(2) This clause does not effect the right to dismiss an 
employee for gross misconduct when wages will be payable 
to the time of dismissal only. 

(3) The employer shall be entitled to deduct payment for 
any day or portion of a day on which an employee cannot be 
usefully employed because of any strike by the employees 
employed under this award. 

8.-WAGES 
(1) The rates of pay of adult employees shall be as prescribed 

by this clause and the rates of pay of junior employees shall 
be the following percentages of the prescribed adult rate for 
the work upon which the junior employee is engaged: 

Under 18 years of age 60% 
At 18 years of age 70% 
At 19 years of age 80% 
At 20 years of age 90% 

(2) The weekly rate of pay for adult employees shall be as 
follows: 

Arbitrated Total 
Safety Net 

$ $ $ 
Level 7: 
Base 519.90 8.00 527.90 
Increment 1 532.20 8.00 540.20 
Increment 2 544.50 8.00 552.50 
Increment 3 556.80 8.00 564.80 
Increment 4 569.10 8.00 577.10 
Level 6: 
Base 479.10 8.00 487.10 
Increment 1 487.20 8.00 495.20 
Increment 2 495.30 8.00 503.30 
Increment 3 503.50 8.00 511.50 
Increment 4 511.70 8.00 519.70 
Level 5: 
Base 422.90 8.00 430.90 
Increment 1 434.10 8.00 442.10 
Increment 2 445.30 8.00 453.30 
Increment 3 456.50 8.00 464.50 
Increment 4 467.80 8.00 475.80 
Level 4: 
Base 392.00 8.00 400.00 
Increment 1 402.30 8.00 410.30 
Increment 2 412.60 8.00 420.60 
Level 3: 
Base 369.50 8.00 377.50 
Increment 1 377.00 8.00 385.00 
Increment 2 384.50 8.00 392.50 
Level 2: 
Base 359.50 8.00 367.50 
Increment 1 364.50 8.00 372.50 
Level 1: 
Base 350.40 8.00 358.40 

(3) The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This first $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

(4) No employee shall, as a result of the implementation of 
this classification structure, suffer any reduction in wages or 
conditions which the employee was receiving as at 11 October, 
1991. 
(5) (a) Promotion to an employee's next and subsequent 

increments shall be based on a combination of per
formance, qualifications and experience. 
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(b) Reclassification to another level shall be subject, but 
not limited to, the employee satisfying the relevant 
criteria, training requirements and competency stand
ards for that level. 

(c) Application for progression to the employee's next 
increment or for reclassification may be made by the 
employee or by the employee's Section and/or De
partment Head. 

(6) The employer may direct an employee to carry out such 
duties as are within the limits of the employee's skill, 
competence and training. 

9.-PAYMENT OF WAGES 
(1) Wages shall be paid by weekly electronic funds transfer 

to accounts as nominated by the employee. 
(2) Weekly wage rates shall be rounded off to the nearest 10 

cents. If the weekly rate contains the amount of 5 cents it 
shall be rounded off to the next whole 10 cents. For example, 
5 cents becomes 10 cents. 

lO.-HOURS 
(1) Subject to the provisions of this clause, the ordinary hours 

of work shall not exceed an average of 38 per week, to be 
worked Monday to Friday inclusive, between the hours of7.00 
a.m. and 6.00 p.m. 

(2) Subject to the provisions of this clause, a 38 hour week 
shall be implemented as follows: 

(a) During a work cycle of28 consecutive days (that is, 
four consecutive weeks) an employee's ordinary 
hours shall be arranged on the basis that for three of 
the four weeks the employee works 40 ordinary hours 
each week and in the fourth week the employee works 
32 ordinary hours. 

(b) An employee shall work for eight ordinary hours each 
day, Monday to Friday inclusive, for three weeks 
and eight ordinary hours for four days only in the 
fourth week, a total of 19 days during the work cy
cle. 

(c) The weekly wage rates for ordinary hours of work 
applicable to an employee shall be the average 
weekly wage rates set out for the employee's classi
fication in Clause 8.-Wages of this award and shall 
be paid each week even though more or less than 38 
ordinary hours are worked that week. 

(d) An employee shall accrue a credit for each day he/ 
she works actual ordinary hours in excess of the daily 
average, which would otherwise be seven hours 36 
minutes. Consequently, for each day an employee 
works eight ordinary hours he/she shall accrue a 
credit of 24 minutes (0.4 hours). Such credits shall 
be carried forward so that in the week of the cycle 
that an employee works only four days, the employ
ee's pay will be for an average of 38 ordinary hours 
even though that week he/she works a total of 32 
ordinary hours. 

(e) An employee shall not accrue a credit for any day 
that the employee is absent from work. 

(3) The rostered day off shall be taken in accordance with a 
schedule supplied by the company and shall be paid for at 
ordinary rates. 

(4) If the employer requires an employee to work on a 
rostered day off, such employee shall work as required with 
such work being paid for in accordance with subclause (8) 
hereof, and the employee shall accumulate a day in lieu of the 
rostered day off which the employee would otherwise have 
had. An employee shall be entitled to take such an accumulated 
day in lieu at a time mutually convenient to both the employee 
and the employer. 

(5) Subject to subclause (1) of this clause an employee may 
be required to work reasonable overtime beyond the hours 
herein prescribed and shall be paid at the overtime rates 
prescribed by Clause 11 of this award. 

(6) An unpaid lunch break shall be taken at a time mutually 
arranged between the employer and the employee between 
12.00 noon and 2.00 p.m. At head office the lunch break 
shall be forty five minutes and elsewhere away from head office 
one hour shall be allowed excepting at the workshops where 

the lunch break shall be as mutually agreed upon between the 
parties. 

(7) An employee referred to in Clause 35.-Shift Work, may 
be required to work shift work in accordance with the 
provisions of that clause. 

(8) The shift to be worked by each employee each day shall 
be as directed by the employer and shall be paid in accordance 
with the ordinary rate set out in Clause 8.-Wages and/or 
Clause 35.-Shift Work of this award. 

(1) (a) 

11.-DVERTIME. 

Except as herein provided all work performed in 
excess of the ordinary working hours as prescribed 
in clause 10 of this award, in anyone week, Monday 
to Friday inclusive, shall be paid for at the rate of 
time and a half for the first two hours and double 
time thereafter. 

(b) Where an employee works on a Saturday he/she shall 
be paid at double the rate set out in Clause 8.-Wages 
of this award for work up till noon and two and a 
half times that rate for work thereafter. 

(c) All time worked on Sundays shall be paid for at the 
rate of double time. 

(d) The provisions of this clause do not apply to the 
working of ordinary hours while on shift work as set 
out in Clause 35.-Shift Work. 

(2) In the calculation of overtime rates each day shall stand 
alone. 

(3) Where overtime commences more than one hour after 
the usual finishing time or ceases more than one hour before 
the usual starting time a four hour minimum shall apply. 
Provided that the limit of one hour may be extended by 
agreement between the employee and the employer. 
(4) (a) When overtime work is necessary it shall, wherever 

reasonably practicable, be so arranged that employ
ees have at least ten consecutive hours off duty be
tween the work of successive days. 

(b) An employee who works so much overtime between 
the termination ofhisJher ordinary work on one day 
and the commencement ofhisJher ordinary work on 
the next day that he/she has not had at least ten con
secutive hours off duty between those times shall, 
subject to this subclause, be released after comple
tion of such overtime until he/she has had ten con
secutive hours off duty without loss of pay for 
ordinary working time occurring during such ab
sence. 

(c) If, on the instructions of hisJher employer, such an 
employee resumes or continues work without hav
ing had such ten consecutive hours off duty, he/she 
shall be paid at double rates until he/she is released 
from duty for such period and he/she shall then be 
entitled to be absent until he/she has had ten con
secutive hours off duty without loss of pay for ordi
nary working time occurring during such absence. 

(d) Where an employee is called into work on a Sunday 
or public holiday preceding an ordinary working day, 
he/she shall, wherever reasonably practicable, be 
given ten consecutive hours off duty before hisJher 
usual starting time on the next day. If this is not 
practicable then the prOvisions of paragraphs (b) and 
( c) of this subclause shall apply "mutatis mutandis". 

12.-MEALALLOWANCE 
A meal allowance of $5.74 shall be paid to each employee 

in the following circumstances-
(1) If the employee is required to continue working two 

hours or more overtime on any day Monday to Fri
day inclusive; or 

(2) If the employee continues working up to a recog
nised tea break at the place of work and recommences 
working thereafter; or 

(3) If the employee is required to continue or recom
mence working after 1.00 p.m. or 6.00 p.m. on a 
Saturday, Sunday or any holiday prescribed under 
this award; or 
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(4) If the employee having worked between the hours 
of midnight to 7.00 a.m. is required to continue or 
recommence at 8.00 a.m. 

(5) The provisions of this clause do not apply to the 
working of ordinary hours whilst on shift work as 
set out at Clause 35.-Shift Work. 

13.-HIGHER DUTIES. 
(1) An employee solely engaged for five days or more on 

duties classified at a higher level than hislher ordinary level, 
shall be paid the base rate of the higher level whilst so engaged. 

(2) An employee performing only part of the duties of an 
employee being relieved shall be paid an appropriate 
proportion of the higher rate. Any disagreement as to the 
proportion may be referred to the Industrial Commission for 
settlement. 

14.-TRAVELLING TIME. 
(1) An employee whose duties do not normally include 

travelling shall, when required to travel outside his/her normal 
working hours, be credited with ordinary time equivalent to 
the time spent in such travelling, less eight hours in every 
twenty-four hour period if a sleeping berth is provided. 

(2) Time so credited if not allowed off within one month 
from the time it accrued in accordance with subclause (1) 
hereof shall be paid for at ordinary rates up to a maximum of 
twelve hours in any twenty-four hour period. 

(3) Notwithstanding anything elsewhere contained in this 
clause, time spent in travelling between 15th October and 15th 
February may be adjusted within one month of 15th February. 

I5.-TRAVELLING ALLOWANCE 
(1) When an employee is required to travel away from home 

on the employer's business the employee shall be entitled to a 
refund from the employer of expenses actually and reasonably 
incurred for such travelling and board and/or lodging. 

(2) Employees directed by the employer to use their own 
vehicle in the course of their duties shall receive a mileage 
allowance in accordance with the rates as set out in the Western 
Australian Grain Industry Award 1985. 

(3) The allowances claimed shall be to the extent that the 
distance exceeds that distance normally covered between the 
employee's home and hislher usual place of employment. 

16.-TRANSFER ALLOWANCE 
(1) Where an employee is transferred from one locality to 

another reasonably involving a change of residence he or she 
shall-

(a) be paid all costs of removal actually and reasonably 
incurred; 

(b) be paid for a period of three months the difference 
in rental actually incurred between the accommoda
tion vacated and the new home, or if the employee 
owns accommodation, between the rental value of 
the accommodation vacated and the new accommo
dation. Provided that where, in the employer's opin
ion the rental actually incurred for the new 
accommodation is not reasonable the employer shall 
pay such lesser sum as deemed reasonable. 

(c) be entitled to claim an amount of up to $1000 for 
necessary alterations or replacement to things such 
as floor coverings or window treatments. 

(2) Where an employee with dependants is transferred from 
one locality to another to suit the convenience of the employer 
and at which no suitable accommodation is available, he or 
she shall, if the transfer involves the dependants, be paid such 
reasonable accommodation expenses actually incurred until 
such time as suitable accommodation is available or for a period 
of six months, whichever shall be the shorter. 

(3) Where an employee is temporarily transferred from one 
locality to another, to the extent that daily travel to and from 
the job is impracticable but the transfer does not reasonably 
involve a change of residence, travelling allowance shall be 
made for return home at regular intervals of not more than 
three weeks. 

(4) Where an employee is temporarily transferred from one 
place of employment to another in the same locality, he or she 
shall be paid travelling time in excess of one hour per day at 

ordinary rates for all time spent in excess of that time usually 
occupied in travelling between hislher residence and his/her 
preceding place of employment and shall be paid fares actually 
and reasonably incurred in excess of those normally incurred 
in travelling between hislher residence and his/her preceding 
place of employment. 

(5) Where an employee is permanently transferred from one 
place of employment to another in the same locality, the 
employer shall give all possible notice of the projected change. 
In the event of no notice being given or of the notice given 
being less than one month; the provisions of the previous 
subclause shall apply for one month. 

17.-DISABILITY ALLOWANCE 
(1) An employee shall be entitled to be paid a disability 

allowance in the following circumstances: . 
(a) If the employee is working in an environment where 

he/she actualIy incurs any disability created by ex
cessive dust, heat, height and the use and applica
tion of chemicals and insecticides; and 

(b) If the employee performs such duties in that envi
ronment for a continuous period of not less than sixty 
minutes on each occasion; or 

(c) If the employee performs such duties in that envi
ronment for a cumulative period of not less than one 
hour per day. 

(2) The disability allowance paid shall be the same hourly 
rate paid to other employees by the e~loyer under the Western 
Australian Grain Industry Award 1985. Such allowance shall 
not be computed as wages in the case of overtime. 

(3) Provided that if the employer is satisfied that an employee 
has not actually incurred the same disabilities for which the 
allowance is prescribed, the employer may refuse to pay the 
disability allowance to that employee for the period claimed. 

I8.-HOLIDAYS. 
(1) The following days or days observed in lieu shall except 

as provided herein be allowed as holidays without deduction 
of pay, namely: New Year's Day, Australia Day, Good Friday, 
Easter Monday, Easter Tuesday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of any of 
the days named in this subclause. 

(2) When any of the days mentioned in subclause (1) hereof 
falls on a Saturday or a Sunday the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 

(3) Where-
(a) a day is proclaimed as a public holiday or public 

half-holiday under section 7 of the Public and Bank 
Holidays Act 1972; and 

(b) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, 

that day shall be a whole public holiday or, as the case may 
be, a half public holiday for the purposes of this award within 
the district or locality specified in the proclamation. 

(4) Work done on any prescribed holiday under this award 
shall be paid for at the rate of double time and a half for time 
so worked. 

(5) The provisions of subclauses (1), (2) and (3) of this clause 
shall not apply to casual employees. 

19.-ANNUALLEAVE. 
(1) A period of four consecutive weeks' leave with payment 

of ordinary wages shall be allowed annually to an employee 
by the employer after a period of twelve months' continuous 
service with the employer. 

(2) If any holiday prescribed in clause 18(1) hereof falls 
within an employee's period of annual leave and is observed 
on a day which in the case of that employee would have been 
an ordinary working day, there shall be added to that period 
one day being an ordinary working day for each such holiday 
observed as aforesaid. 
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(3) (a) If after one month's continuous service in any quali
fying twelve monthly period an employee leaves his! 
her employment or his/her employment is terminated 
by the employer though no fault of the employee, 
the employee shall be paid one third of a week's pay 
at hislher ordinary rate of wage in respect of each 
completed month of continuous service. 

(b) In addition to any payment to which he/she may be 
entitled under paragraph (a) hereof, an employee 
whose employment terminates after he/she has com
pleted a twelve monthly qualifying period and who 
has not been allowed the leave prescribed under this 
award in respect of that qualifying period shall be 
given payment in lieu of that leave, unless-

(i) he/she has been justifiably dismissed for mis
conduct; and 

(ii) the misconduct for which he/she has been dis
missed occurred prior to the completion of that 
qualifying period. 

(4) Any time in respect of which an employee is absent from 
work except time for which he or she is entitled to claim sick 
payor time spent on holidays or annual leave as prescribed by 
this award shall not count for the purpose of determining his/ 
her right to annual leave. 

(5) In special circumstances and by mutual consent of the 
employer and the employee, annual leave may be taken in not 
more than two periods. 

(6) (a) During a period of annual leave an employee shall 
be paid a loading of 17-1/2 per cent calculated on 
hislher ordinary wage. 

(b) The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(c) The provisions of this subclause shall not operate in 
respect of leave fully due prior to the date of this 
award irrespective of the date at which it was taken. 

(7) The provisions of this clause shall not apply to casual 
employees. 

20.-LONG SERVICE LEAVE. 

The long service leave entitlements of employees covered 
by this award shall be those contained at 71 WAIG 1. 
Notwithstanding the above the following shall apply: 

Period of Leave 

(1) The leave to which an employee shall be entitled or 
deemed to be entitled shall be as provided in this 
clause. 

(2) Where an employee completes at least ten years' 
qualifying service the amount of leave shall be: 

(a) in respect of the first ten years' period of quali
fying service -thirteen weeks' leave. 

(b) in respect of the next ensuing ten years' pe
riod of qualifying service-thirteen weeks' 
leave; 

(c) in respect of the next ensuing seven years' 
period of qualifying service-thirteen weeks' 
leave; 

(d) in respect of the next ensuing six years' pe
riod of qualifying service-thirteen weeks' 
leave; 

(e) in respect of each five years' period of quali
fying service completed thereafter-thlrteen 
weeks' leave. 

(3) Where an employee has completed at least seven 
years' service but less than ten years' service since 
service commenced, and the employment is termi
nated-

(a) by death; or 

(b) in any circumstances, otherwise than by the 
employer for serious misconduct; 

the amount ofleave, shall be such proportion ofthir
teen weeks' leave as the number of completed years 
of such service bears to ten years. 

(4) Where an employee completes at least ten years' 
service and the employment is terminated-

(a) by death; or 

(b) in any circumstances, otherwise than by the 
employer for serious misconduct; 

the entitlement shall be: 

(i) the entitlement specified in subclause (2); plus 

(ii) a proportion of the leave that would have been 
due had the employment not been so termi
nated until the end of the current qualifying 
period, such proportion being that which the 
number of days of service in the current quali
fying period bears to the total number of days 
in that period. 

(5) Where an employee has completed at least ten years' 
service and his/her employment is terminated by the 
employer for serious misconduct, the entitlement to 
leave shall be that due under subclause (2). 

(6) In the cases to which subclauses (3), (4) and (5) ap
ply the employee shall be deemed to have been enti
tled to and to have commenced leave immediately 
prior to such termination. 

2l.-SICK LEAVE. 

(1) An employee shall be entitled to payment for 
non-attendance on the ground of personal ill-health for 
one-sixth of a week for each completed month of service 
provided that payment for absence through such ill-health shall 
be limited to two week's pay in each year of service. Provided 
further that an employee with at least two years of service 
shall be entitled to payment for sickness up to one-third of a 
week for each completed month of service, with a limit of 
four weeks' pay in each year of service. 

(2) In the event of the employee being entitled by service 
subsequent to the sickness to a greater allowance than that 
made at the time the sickness occurred, payment hereunder 
may be adjusted at the end of each year of service or at the 
time the employee leaves the service of the employer. 

(3) This clause shall not apply where the employee is entitled 
to compensation under the Workers' Compensation Act. 

(4) No employee shall be entitled to the benefits of this clause 
unless he/she produces proof satisfactory to his/her employer 
of sickness, but the employer shall not be entitled to a medical 
certificate unless the absence is for three days or more. 

(5) Sick leave shall accumulate from year to year so that any 
balance of the period specified in subclause (1) of this clause 
which has in any year not been allowed to any employee as 
paid sick leave may be claimed by the employee and subject 
to the conditions hereinbefore prescribed shall be allowed in 
any subsequent year without diminution of the sick leave 
prescribed in respect of that year. The sick leave herein 
provided shall be allowed to accumulate and any portion 
unused in any year may be availed of in the next or any 
succeeding year. 

(6) An employee shall, if so directed, present himselflherself 
for examination by a medical6fficer selected by the employer 
at such time and place as shall be fixed and the payment of 
sick leave shall be made on the basis of such examination. 

(7) If an employee falls sick whilst on annual leave and 
provides at the time satisfactory medical evidence that he/she 
is unable to leave hislher residence, he/she may, with the 
approval of the employer, be granted at a time convenient to 
the employer, additional leave equivalent to the period of 
sickness falling within the rostered period of annual leave. 
Provided the period of sickness is at least one week. Subject 
to sick leave credits, the period of certified sickness shall be 
paid for and debited as sick leave. 

(8) Any time in respect of which an employee is absent from 
work except time for which he/she is entitled to claim sick 
payor time spent on holidays or annual leave as prescribed by 
this award shall not count for this purpose of determining his! 
her right to payment under this clause. 

(9) The provisions of this clause shall not apply to casual 
employees. 
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22.-PROTECTIVE CLOTHING. 
The employer shall provide suitable protective clothing for 

the protection of an employee's clothing where it is reasonable 
to assume that clothes will be necessarily unduly soiled or 
injured by the nature of the work performed. 

23.-APPOINTMENTS AND PROMOTIONS. 
At least two weeks' notice of all vacancies and new positions 

shall be given in the employer's "Staff Bulletin" showing the 
salary and conditions relating to the position. 

24.-UNION NOTICES. 
The employer shall allow union notices approved by the 

General Manager and a copy of the award if supplied by the 
union to be posted up in a place accessible to the employees 
in a place or places approved by the employer. 

25.-INTERVIEWING STAFF. 
In the case of a disagreement existing or anticipated 

concerning any of the provisions of this award an accredited 
representative of the union shall be permitted to interview the 
employees during the recognised meal hour, on the business 
premises of the employer, but this permission shall not be 
exercised without the consent of the employer more than once 
in anyone week. 

26.-RECORDS. 
(1) The employer shall keep a time and wages record showing 

the name of each employee, the nature of the work performed, 
the hours worked, and the salaries and allowances paid, the 
age and years of service of each employee classified in an 
automatic scale and the age of each junior employee. Any 
system of automatic recording by means of machines shall be 
deemed to comply with this provision to the extent of the 
information recorded. 

(2) The time and wages record shall be open for inspection 
by a duly accredited official of the union during the usual 
office hours. 

(3) The employer shall supply to the union a list of the 
classifications of all employees covered by this award twice 
yearly on the 1st June and the 1st December. 

27.-NO REDUCTION. 
No employee shall as a result of this award suffer any 

reduction in salary or conditions which he/she was receiving 
on the date of the operation of this award. 

28.-FIRST AID EQUIPMENT. 
Adjacent to each working area, a first aid kit shall be set 

aside for the treatment of illness or injuries. The first aid area 
and equipment shall be related to the nature of the work 
undertaken and the number employed, and the distance from 
medical facilities. 

29.-EQUIPMENT. 
All instruments, tools, equipment and reference books 

necessary for the proper and efficient discharge of duties shall 
be provided by the employer. 

30.-CERTIFICATE OF SERVICE. 
On leaving the employ of the employer the employee shall 

be given a certiftcate setting out length of service and duties 
performed. 

31.-CASUAL EMPLOYEES 
(1) The minimum wage rate for casual employees shall be 

the rate applicable to the relevant classification in Clause 8.
Wages, with the addition of twentyftve (25) percent. The 
resultant wage rate shall be divided by 38 to determine the 
hourly rate. 

(2) The minimum wage rate for casual employees required 
to work shift work:, shall be the rate prescribed by subclause 
(1) above, plus the relevant shiftwork penalty prescribed in 
Clause 35.-Shift Work. 

(3) Casual employees shall be engaged by the day or part 
thereof with a minimum period of engagement on any day of 
4 hours. 

(4) Casual employees shall not be employed for a continuous 
period exceeding 12 weeks. 

(5) Employees shall be informed at the time of engagement 
that their employment is on a casual basis. 

32.-AFI'ER HOURS TRANSPORT 
(1) When reasonable means of conveyance are not available 

and an employee commences duty at least one hour before the 
usual starting time or works overtime beyond 8.00 p.m., the 
employer shall provide a conveyance between the place of 
work and the employee's usual place of residence. 

(2) "Reasonable means of conveyance" does not include 
public transport after 8.00 p.m. 

33.-LIBERTY. 
(1) Amendment to the Meal Allowance clause of this award 

is reserved to the union in the event of the parties not being 
able to reach agreement in the future on the amount of the 
allowance. 

(2) Liberty is reserved to the union to apply for a variation 
of clause 8.-Salaries during the currency of this award on 
the grounds that a minority of employees under the award are 
required to work longer hours than the majority yet receive 
the same annual rate of pay and if agreement cannot be reached 
with the respondent employer on the question. 

34.-MATERNITY LEAVE. 
(1) Eligibility for Maternity Leave 
An employee who becomes pregnant shall, upon production 

to her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confinement, be 
entitled to maternity leave provided that she has had not less 
than 12 months' continuous service with that employer 
immediately preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause : 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave. 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a pe
riod of six weeks' compulsory leave to be taken im
mediately before the presumed date of confinement 
and a period of six weeks' compulsory leave to be 
taken immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confmement. 

(c) An employee shall give not less than four weeks' 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this order as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job. 
Where in the opinion of a duly qualified medical practitioner, 

illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work:, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of maternity 
leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certifted necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
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notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not 
less Lltan 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be the right of the employee to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of 
notice in writing by the employee to the employer 
that she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee not then on maternity leave suf
fers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titioner certifies as necessary before her return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of an employee who was transferred to a safe 
job pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the employee is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken 

pursuant to subclauses (3) and (6) hereof does not exceed 52 
weeks: . 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on Employment. 

Notwithstanding any award or other provision to the contrary, 
absence on maternity leave shall not break the continuity of 
service of an employee but shall not be taken into account in 
calculating the period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate her 

employment at any time during the period of leave 
by notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
an employee on the ground of her pregnancy or of 
her absence on maternity leave, but otherwise the 
rights of an employer in relation to termination of 
employment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall conf11'Il1 her intention of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tion of her period of maternity leave. 

(b) An employee, upon the expiration of the notice re
quired by paragraph (a) hereof, shall be entitled to 
the position which she held immediately before pro-

. ceeding on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), to the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
abl~ for which the employee is qualified and the 
duties of which she is capable of performing, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage to that of her former 
position. 

(11) Replacement employees. 
(a) A replacement employee is an employee specifically 

engaged as a result of an employee proceeding on 
maternity leave. 

(b) Before an employer engages a replacement employee 
under this subclause, the employer shall inform that 
person of the temporary nature of the· employment 
and of the rights of the employee who is being re
placed. 

(c) Before an employer engages a person to replace an 
employee temporarily promoted or transferred in 
order to replace an employee exercising her rights 
under this clause, the employer shall inform that 
person of the temporary nature of the promotion or 
transfer and of the rights of the employee who is 
being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

( e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the twelve months 
qualifying period. 

35.-SHIFT WORK 
(1) (a) An employee may be engaged on shift work in ac

cordance with the provisions of this clause. 
(b) The provisions of this clause are to be read in con

junction with the other provisions of this award pro
vided that in the event of conflict between provisions 
the requirements of this clause shall prevail. 

(2) (a) "Afternoon Shift" is a shift of not more than 8 ordi
nary hours' work commencing between 12.00 noon 
and 6.00 p.m. and shall be paid a loading of 15% in 
addition to the ordinary rate Prescribed by this award. 

(b) "Night Shift" is a shift of not more than 8 ordinary 
hours' work commencing between 6.00 p.m. and 
4.00 a.m. and shall be paid a loading of 15% in ad
dition to the ordinary rate prescribed by this award. 

( c) This subclause shall not apply to any shift where the 
greater majority of hours are performed on Satur
days, Sundays or Public Holidays. 

(3) (a) A shift where the greater majority of ordinary hours 
are worked on a Saturday (all hours worked) shall 
be paid for at the rate of time and three quarters and 
similarly a shift where the greater majority of hours 
are worked on a Sunday (all hours worked) shall be 
paid for at the rate of double time. 
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(b) The provisions of paragraph (a) of subclause (3) 
hereof do not apply where any employee works in 
an establishment alongside Salaried Officers. In such 
cases, the provisions of paragraphs (b) and (c) of 
subclause (1) of Clause ll.-Overtime, shall apply. 

(c) All work performed on a holiday prescribed by this 
award shall be paid for at the rate of double time and 
one half. 

(4) When an employee works "afternoon" or "night" shift 
in an establishment in which other employees working shifts 
are not subject to this award, the provisions of paragraphs (a) 
and (b) of subclause (2) hereof do not apply and any employee 
to whom this award applies shall be entitled to the shift loading, 
if any, which may be prescribed for the Salaried Officers under 
the Grain Handling Salaried Officers' Consolidated Award 
1989 (69 WAIG 1467). 

(5) A meal break of up to one hour may be taken by shift 
employees at a time mutually agreed between the employee 
and the employer. 

(6) All overtime worked by shift employees shall be paid 
for at the rate of double time except for work performed on 
prescribed holidays which shall be paid for at the rate of double 
time and one half. 
(7) (a) Where any particular work is carried out on shifts 

other than day shift, and less than five consecutive 
afternoon or five consecutive night shifts are worked, 
then employees employed on such afternoon or night 
shifts shall be paid at overtime rates. 
Provided that where the ordinary hours of work nor
mally worked in an establishment are worked on less 
than five days then the provisions of the above para
graph shall be as if four consecutive shifts were sub
stituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to be bro
ken under the preceding paragraph by reason of the 
fact that work is not carried out on a Saturday or 
Sunday or any other day that the employer observes 
a shut down for the purpose of allowing a shorter 
working week or on any holiday. 

36.-PART-TIME EMPLOYEES 
(1) A part-time employee shall mean an employee who may 

be employed for less than 38 hours per week. 
(2) The employee's ordinary hours of duty shall be those 

specified in the letter of appointment before the employee 
commences work on a part-time basis, prescribing the weekly 
and daily hours of duty and including starting and finishing 
times. 

(3) A part-time employee shall be paid per hour one 
thirty-eighth of the weekly wage prescribed for the 
classification in which the employee is engaged. 

(4) Payment of annual leave and sick leave shall be in 
accordance with Clause 19.-Annual Leave and Clause 21.
Sick Leave respectively. 

(5) Hours worked in excess of the ordinary hours of duty in 
anyone day in accordance with Clause lO.-Hours or in any 
working week in accordance with subclause (2) of this clause 
shall be paid at the overtime rates prescribed in Clause 11.
Overtime. 

(6) Paragraph (d) of subclause (2) of Clause 10.-Hours 
shall not apply to part-time employees. 

37.-BEREAVEMENT LEAVE 
(1) An employee shall, on the death within Australia of a 

spouse, de facto spouse, father, mother, brother, sister, child 
or step-child be entitled to leave up to and including the day 
of the funeral of such relation; such leave, for a period not 
exceeding the number of hours worked by the employee in 
four (4) ordinary working days, shall, other than for a casual 
employee, be without loss of the ordinary pay which the 
employee would have received if the employee had not been 
on such leave. 

(2) The provision of such paid leave shall be dependent on 
compliance with the following conditions-

(a) The employee shall give the employer notice of hiS/ 
her intention to take such leave as soon as reason
ably practicable after the death of such relation. 

(b) Satisfactory evidence of such death shall be furnished 
by the employee to the employer. 

(c) The employee shall not be entitled to leave under 
this clause in respect of any period which coincides 
with any other period of leave entitlement under this 
award or otherwise. 

APPENDIX 

CLASSIFICATION STRUCTURE 

As a continuation of the Structural Efficiency exercise 
originating from the Western Australian Industrial Relations 
Commission's September 1989 State Wage Case (Application 
No. 1940 of 1989) the parties have developed a classification 
structure which provides the Company's employees with a 
clearly defined career path that is based on experience, job 
content and skills enhancement. The structure is comprised 
of seven levels and 24 pay rates, which are accessible to 
employees through satisfaction of the relevant criteria and 
on-the-job performance. Payment structures are flexible and 
equitable and are reflective of responsibility, qualifications 
and performance. The structure also encourages and rewards 
employees for undertaking training and skills acquisition. 

(a) RECLASSIFICATION: 

(i) Employees being reclassified onto the new structure 
will be aligned to the next higher rate to their exist
ing rate of pay on the new classification structure 
unless their current rate of pay is higher than the 
maximum increment for the level at which they are 
reclassified. 

(ii) An employee who on reclassification is in receipt of 
a rate of pay in excess of the maximum increment 
for the level at which they are reclassified shall re
main on the rate of pay they are receiving at the date 
of their reclassification. 

(ill) An employee who due to reclassification or any other 
reason is in receipt of a rate of pay in excess of the 
maximum increment for the level at which they are 
classified shall receive no further pay increases until 
such time as the relevant wage rate of their classifi
cation catches up or exceeds the rate of pay being 
received. 

(b) REVIEW: 

(i) The parties agree to consult and review any prob
lems arising from the operation of the new structure 
and criteria. 

(ii) The parties are committed to reviewing and address
ing the issues associated with training with a view to 
finalising these matters by 1 January 1995. The 
Company's proposal, as contained in subclause (c) 
of this Appendix, shall operate in the interim. 

(c) TRAINING: 

It is agreed by the parties that a finalised training programme 
will be developed and will have regard for the acquisition of 
newly proposed skills, and take account of, but not be limited 
to, the development of competency-based training and 
accreditation standards in the clerical area. The training 
programme will address competency and accreditation 
standards in respect of internal and external training undertaken 
and position-related experience. 

The following shall operate as an interim proposal subject 
to further discussions between the parties. Reference to units 
should be taken to mean approved units of approved courses. 
Reference to years of position-related experience should not 
be taken to mean a minimum but acts as a guide to the degree 
of clerical and industry knowledge required at a level, and 
each employee is to be individually assessed in this respect. 

The undertaking of training may assist an employee in their 
eligibility for promotion and in the pursuit of career 
progression, but nothing contained herein shall be taken to 
mean that the completion of a number of training units shall 
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be the basis for an employee's reclassification to the 
corresponding level contained in the following proposal: 

TRAINING 
Level Position Additional . Position 

Qualification Qualification Related 
And/Or Experience 

Nil Nil Nil 
2 5 Units Nil 1 Year 
3 10 Units Nil 1-2 Years 
4 15 Units Nil 3-4 Years 
5 22 Units Nil 4-5 Years 
6 25 Units "'ITM-Comms Over 5 Years 

'" ITM-Ski11 
*HRl&2 
"'ITM-TM 

7 28 Units Supervisory Training Over 6 Years 
"'ITM-TM 

"'ITM-Comms 
'" ITM-Skill 
"'HRl&2 

1 Unit = 30/34/38 hours of study at Post Year 11 secondary level 
(d) CLERICAL CRITERIA SKILL DESCRIPTORS: 
The following are descriptors of the skill areas that are dealt 

with under these headings as they appear in the criteria: 
Decision Making 
Requirement to make work related decisions, the scope 
allocated, the degree of autonomy, the extent of knowl
edge and guidelines required/utilised in making and re
laying a decision. 
Responsibility 
The degree to which a position holder is liable to be held 
to account for their actions and, where appropriate, the 
level of autonomy in relation to decision making. 
Communication 
Complexity of and position requirement to express, trans
mit, or receive written and verbal forms of information. 
Machine Operation 
Level of manipulation and degree of application required 
to complete job tasks in relation to office equipment, 
measuring instruments, scientific instruments, mechani
cal equipment, and support machinery handled. 
Keyboardfl'ypinglStenographic 
Degree of knowledge, keyboard dexterity, specific 
stenographic skills necessary to produce documentation 
associated with position requirements. 
Computer 
Skills and knowledge that relate to using a terminal or 
PC as a processing tool/aid. Computer applications that 
are required by the position holder to complete desig
nated tasks are specific and defined. Degree of skill and 
application of functions within package. 
VVordprocessing 
Type of applications used in producing documentation. 
Skill ranges from simple tasks ie formatting, printing, 
processing paragraphed information, to complex tasks that 
may be a combination of functions to produce non stand
ard documentation ie reports/tenders, tables, columns, 
mail merges. 
Included in the descriptor is Desk Top Publishing and a 
skills hierarchy with progression from simple to com
plex applications. 
Information Handling 
Skills required to process written information at various 
levels. From recognition of print material to researching 
and compiling reports and devising processing systems. 
Business/FinanciallNumeracy 
Processing of figures into a meaningful form. Can in
clude verification, transcribing, reconciliations. The 
processing can be a simple arithmetic function ie addi
tion; a combination of simple functions ie subtraction and 
addition; or calculations based on information from sev
eral sources and manipulated to form a final product 
These applications and skills may be relevant to other 

work areas andjob functions as well as to an "Accounts" 
section. 

Organisation and Planning 

Requirement to and degree of making arrangements, set
ting up systems, planning. record keeping, co-ordinating, 
informing, advising. Communication, Information Han
dling, Supervisory skills may also cover this area. 

Industry/Organisation Knowledge 

Understanding of office procedures, procedures within a 
designated service area ie accounting, wordprocessing; 
procedures specific to CBH, general understanding of 
industry procedures not specific to CBH ie purchasing, 
accounting, transport that are transferable and may be 
required in order to complete designated tasks. 

Supervisory 

The degree and extent to which a position holder over
sees, checks, counsels, monitors performance and work 
flow of other personnel. 

Training 

Extent to which position holder is required to train oth
ers. The training can be informal and minor component 
of job or formal and major part of job and is also depend
ent upon the degree to which the position holder initi
ates, structures and presents the training. 

(e) CRITERIA: 

It is agreed by the parties that the following criteria identifies 
broad areas of enterprise specific skills appropriate to clerical 
employees in the grain handling industry. The criteria is to be 
used as a guide to reclassifying employees on the new 
classification structure according to the skills that they possess. 
The criteria distinguishes skill levels but, because it is not 
exhaustive, it is to be read as a whole while taking account of 
additional factors such as the frequency and volume of the 
skills identified. 

LEVEL 1 CRITERIA 

Employees in this level perform and are accountable for clerical and office tasks 
as directed within the sldlllevels set out 

The sldlllevels employees in this Level are required to use may include: 

DECISION MAKING-SKILL LEVEL I 

Decisions are made within own job function that reflect processing of own work 
such as when to carry out a task, who to contact, ensuring that processing of 
allocated task is completed. 

RESPONSIBll.ITY -SKILL LEVEL 1 

Individual is accountable for own job function and ensures that processing is 
completed in accordance with standard procedures. 

MACHINE OPERATION-SKILLLEVEL I 
.. Telepbonelintercom system 

.. Telephone answering machine 

.. Facsimile Machine 

.. Photocopier 

.. Mail Franking machine 

.. Guillotine 

.. Micro film reader (micro fische) 

.. Textlbinding document machine 

.. Calculator~le function 

.. Paging system 

.. Typewriter~le function/manual 

.. Two-way radio 

" Moisture meters 
" Profile Sampling Spear 

" Dictapbone 
" Cash Register-manual 
"Shredder 
.. Card TIpping Machine 
.. ScalesIBalance 

.. Fuel Bowser 
,. Printing devices nttacbed to personal 

computer 

Machine operation requires little or no 
knowledge of 

functions and/or simple manual 
dexterity 

KEYBOARDfIYPINGISTENOGRAPHIC-SKILLLEVEL 1 
.. Copy type documents according to Elementary keyboard 
standard formats with basic knowledge! sldll to produce 
knowledge ofkeybollrding sufficient simple documents 
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LEVELl CRITERIA 

INFORMATION HANDLING SKILLS-SKILL LEVEL I 
.. Receive, sort, open, distribute Basic skills requiring little 
incoming mail or no training/experience 
,. Receive, sort, price, process outgoing 
mail, set-up mail bags 
,. Receive incoming and despateh outgoing 
courier mail 
.. Record and deliver messages!documents! 
written information to appropriate 
personsllocations 
.. Collate and sort documents 

INDUSTRY/ORGANISATION KNOWLEDGE-SKILL LEVEL I 
.. limited knowledge of office or 
sectional operating procedures and 
requirements 

.. Locate appropriate staff in different 
sections, relay or redirect internal 
information 

LEVEL 2 

limited knowledge of 
office/sectional procedures, 
basic knowledge of organisational 
structure 

CRITERIA 

Employees in this level perform clerical and office tasks using a more extensive 
range of skills and knowledge at a level higher than required in Level!. 
The skill levels employees in this level are required to use may include: 

DECISION MAKING-SKILL LEVEL I 

RESPONSmILITY -SKILL LEVEL I 

COMMUNlCATION-SKILLLEVEL I 
.. Ability to verbally articulate 
needs, seek clarification, liaise 

with others in order to perform 
tasks within own job function 
.. Draft standard correspondence 

MACIllNE OPERATION-SKILL LEVEL I 

KEYBOARDITYPING/STENOGRAPmC-SKILL LEVEL 2 
.. Copy type at 25 words per minute 
with 98% accuracy 

.. Produce documents and correspondence 
using knowledge of standard formats 

COMPUTER SKll.LS-SKILL LEVEL I 
.. Able to use basic menu-driven 
options and function keys to 
make on-line enquiries 

Elementary keyboard 
knowledge/skill sufficient to 
produce simple documents 

Ability to use basic 
functionsof system 

INFORMATION HANDLING SKILLS-SKILLLEVEL I 

BUSINESSIFINANCIALlNUMERACY SKILLS-SKILLLEVEL I 
.. Prepare and record petty cash Keep accurate records 
transactions 
.. Undertake bank transactions 
(depOsits and withdrawals) 

INDUSTRY/ORGANISATION KNOWLEDGE-SKILL LEVEL 2 
.. Acquire and apply a working Working knowledge of 
knowledge of office or sectional office/sectional procedures, 
operating procedures and familiar with basic 
requirements organisational structure 
.. Acquire and apply a womng knowledge 
of organisational structure and personnel 
in order to deal with enquiries at first 
instance, locate appropriate staff in 
different sections, relay internal 
information, respond to or redirect 
enquiries 

LEVEL 3 CRITERIA 

Employees in this level perform clerical and office tasks using a more extensive 
range of skills and knowledge at a level higher than required in Level 2. 
The skill levels employees in this level are required to use may include: 

DECISION MAKING-SKILL LEVEL I 

RESPONSmILITY -SKILLLEVEL I 

COMMUNlCATION-SKILL LEVEL I 

MACIllNE OPERATION-SKILL LEVEL 2 
.. Telex Machine 

.. Calculator-advaneed function 

Machine operation reqnires 
some knowledge off 
instruction infunctions and! 

.. Switehboard 

.. Typewriter-medium function/electric 

.. Micro fisehe photographer 
(not mainteruutee) 
.. Printing devices attached to mainframe 
computer 

or reasonable manual dexterity 

LEVEL 3 CRITERIA 

.. Infratec Machine 

.. Chrondorneter 

.. Weighbridge 

KEYBOARDITYPING/STENOGRAPmC-SKILLLEVEL 3 
.. Touch type at 40 words per minute Basic keyhoard knowledge! 
with 98% accuracy skill sufficient to produce majority 

.. Produce multi page documents including 
technical data and language, tables and 
graphs 

• Indexing 

COMPUTER SKILLS-SKILL LEVEL I 

WORDPROCESSING-SKILL LEVEL I 
.. Use a software package to create, 
format, edit, proof read. correct, 
print and save text documents, eg 
standard correspondence and business 
documents 
.. Apply functions such as search and 
replace, variable fonts, moving and 
merging across documents, text columns 

of required documentation 

Basic understanding and 
application of wordprocessing 
principles to produce simple 
documentation 

INFORMATION HANDLING SKILLS-SKILL LEVEL 2 
* Sort and file documents!records Basic skills used in 
accurately in correct location/sequence combination,training and 
using an established paper based filing accuracy required 
system 
• Maintain and update register and 
records eg mailIproperty/materials! 
statistical/accounts register 
• Maintain and update established paper 
based filing/records systems in accordance 
with set procedures 
• Create, index and reference new files! 
documents 
.. Distribute files, documents ete, within 
the organisation as requested 
• Batching eg debit/credit notes 
* Monitor file locations 
• Transcrihe information into paper-based and 
computer-based records 
* Identify, access and extract information 
as required from a single internal source 
* Complete simple!standard forms 
.. Vetting, checking, editing, verifying 
information/documents!calculations! 
statistics 

BUSINESSlFINANClAUNUMERACY SKILLS-SKILL LEVEL 2 
.. Write back cancelled/aged cheques 

• Maintain recordS and journals 

• Sort, process and record transactions 
such as incoming/outgning cheques, 
invoices, debit/credit items, payroll 
data; establish peny cash imprest system 
• Complete tirnesheets for staff members 

Simple calculation, single 
function, information 
sought from one source, part of a 
process 

ORGANISATION AND PLANNING SKILLS-SKILL LEVEL I 
• Make and confirm local travel bookings, Act on instructions/follow 
advise Personnel of and confirm details standard procedures to initiate 
of interstate travel bookings processes 
• Make appointrnentslhookings in accordance 
with manager's direction 
.. Answer telephone calls, screen in 
accordance with manager's direction 
• Maintain reference list/personal contact 
system fur manager 
• Assist manager to arrange internal 
meeting in accordance with given details 
• Establish telephone contact on behalf of 
manager 
• Maintain diary in accordance with 
manager's direction 
• Respond to invitations in accordance 
with manager's direction 

INDUSTRY/ORGANISATION KNOWLEDGE-SKILL LEVEL 2 

LEVEL 4 CRITERIA 

Employees in this level perform clerical and office tasks using a more extensive 
range of sIcilIs and knowledge at a level higher than required in Level 3 . 
The slcilllevels employees in this level are required to use may inclnde: 

DECISION MAKING-SKILLLEVEL 2 
Decisions are made within own job function and functional work area. Set 
procedures and guidelines dictate the decision to he made. The incidents on 
which the decision is required occur with regulnrity, with minor variation to 
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LEVEL 4 CRITERIA 

circumstance. Incidents occuning when no previous guide has been given are 
redirected appropriately. 

RESPONSIBIT..ITY -SKll..LLEVEL I 

COMMUNICATION-8Kll..L LEVEL 2 
* Ability to question, present 
information to others, delegate, 
build rapport with others internal 
and external to the benefit 
of functional work area and Company 
.. Draft non-standard correspondence 

MACHINE OPERIillON-8Kll..LLEVEL 3 
.. Typewriter-«>mplex function!electronic 

.. lnfraaIyser machine 

• lnfraaIyser Mill 
.. Falling Number Machine 

• Programme sampling equipment/office 
machines 
.. Maintenance of/troubleshooting for 
sampling equipment/office machines 

Machine operation requires 
considerable instroction! 
truining in functions andlor 
substantial manual dexterity 

KEYBOARDrrYPING/STENOGRAPHIC-8Kll..L LEVEL 4 
.. Touch type at 60 words per minute with 
98% accuracy 

• Produce multi page documents 
including technical data and language, 
tables and graphs 
• Audio type a variety of material 
including letters, memorandums, reports. 
notices of meetings and agendas from 
office style audio diction equipment; 
transcribe at 40 words per minute with 
98% accuracy 

COMPUTER SKILLS-SKll..L LEVEL 2 
.. Data entry and enquiry, processing 
of documentation in respect to Company 
packages ie ICOMS, CA, LEDGER 

WORDPROCESSING-SKll..L LEVEL 2 
.. Use at least two software packages 
at Skill Level I ie to create, format, 
edit, proof read, correct, print and 
save text documents; OR 

• Use all wordprocessing functions to 
produce complex text and data documents 
or to build new spreadsheets; OR 
.. Use desktop publishing functions to 
determine final presentation of simple 
documents according to given details! 
instructions 

Knowledge/skill required to use 
keyboard and dictaphone to 
produce standard documentation 

Ability to use standard functions 
of appropriate Company 
packages!system 

Understanding and application of 
wordprocessing principles to 
production of documentation, not 
necessarily simple, to more 
than one package or at advanced 
level on one package 

INFORMATION HANDLING SKll..LS-8Kll..L LEVEL 3 
• Use computer-based record management 
systems to file, retrieve and generate 
records such as accounts, stock 
inventory, finance, personnel, shipping, 
Receival Point, and fumigation!clearance 
records 

• Maintain and update a computer based 
records management system 
.. Complete non-standard forms requiring 
calculation, information extraction eIC 
• Identify, access and extraCt information 
as required from several internal sources! 
standard information from single external 
source 
• Create new forms of files and records 
as required using computer-based records 
systems 

Basic skills, used in 
combination. More than one 
internal source of information 
used. Information applied to 
produce hasic secondary 
information. Training, accuracy 
and knowledge of application 
required 

BUSlNESSlFINANCIALlNUMERACY SKll..LS-8Kll..L LEVEL 3 
.. Prepare cash payments summaries 

• Banking reports 

* Bank statements 
• Maintain wage and salary records 
* Follow credit referral procedures 
.. Apply purchasing and inventory control 
requirements 
.. Post journals to ledger 

Combination of simple 
calculations, utilising more than 
one information source, part of a 
process, single functioned 

ORGANISATION AND PLANNING SKll..LS-SKll..L LEVEL 2 
.. Arrange and advise manager oflocal and 
interstate bookings 

Use discretion in planning, use 
initiative where standard 
procedures do not apply 

LEVEL 4 

.. Pian manager's appointments, organise! 
re-arrange bookings 
.. Maintain and update executive filing 
system in accordance with confidentiality 
requirements 
.. Organise external meeting for manager 
ie advise attendees, arrange and equip 
venue 
.. Take minutes of internal meeting for 
manager 
• Establish executive filing system 
.. Responsible for monitoring propertyl 
equipment locations eg loaders, 
vehicles 

CRITERIA 

INDUSTRY/ORGANISATIONKNOWLEDGE-8Kll..LLEVEL3 
* Acquire and apply a knowledge of 
inter and intra departmental structure 
and personnel in order to respond to 
enquiries at first instance 

.. Explain sectional operating procedure 
with regard to guidelines!conditions! 
legal requirements/regulations etc in 
response to internal/external inquiries 

TRAlNING-SKll..LLEVEL I 
* Induct new staff in accordance with 
sectional knowledge 
* According to knowledge of position 
demonstrate procedures, methods 
of own job functi ons to others 
who work within own sectional 
area who will be carrying 
out such tasks or similar in 
accordance with set guidelines 
and procedures 

LEVEL 5 

Sound knowledge of own 
functional area, working 
knowledge of wider internal 
structure, basic knowledge of 
related external structures 

CRITERIA 

Employees in this level perform clerical and office tasks using a more extensive 
range of skills and knowledge at a level higher than required in Level 4. 
The skill levels employees in this level are required to use may include: 

DECISION MAKING-SKILL LEVEL 3 
Decisions are made within own function and functional work area, includingjob 
functions of associates. Decisions requiring independent assessment of the 
incident, based on set guidelines, procedure, knowledge, experience and 
understanding of requirements of the scope of the incident are made. The decision 
is not binding, verification andlor appeal is obtainable from another source. 

RESPONSIBIT..ITY -8Kll..L LEVEL 2 
Individual is accountable for job functions of others within functional area in 
respect to verification of work processed, advice given, the standard of work. 
Offers suggestions to influence procedures!systems. 

COMMUNICATION-8Kll..LLEVEL2 

MACHINE OPERATION-8Kll..L LEVEL 3 

KEYBOARDITYPING/STENOGRAPHIC-8Kll..LLEVEL 5 
.. Audio type a variety of material 
including letters, memorandums, reports 
notices of meetings and agendas from 
office style audio diction equipment; 
transeribe at 50 words per minute and 
98% accuracy 
* Format complex documents including 
technical data, technical language, 
tables, graphs, text design, indexing, 
variable type face at a typing speed of 
60 words per minute with an accuracy of 98% 
* Make grammatical corrections ie split 
infinitives, syntax, worl:: from rough 
notes, proof read and delineate 
planning and layout 
* Sborthand at 80 words per minute 
minimum, transcribed with 98% accuracy 

COMPUTER SKILLS-SKILL LEVEL 3 

Consolidated keyboard 
knowledge/skill with ability to 
produce complex documentation 
and ability to use dictaphone to 
produce documentation and take 
shorthand 

* Ability to amend on-line information, Ability to perform basic datal 
truuble-shoot in own job function information manipulation in 
area, authorise data for processing Company packages and resolve 
according to deadlines and job issues related thereto 
function. Includes use of Company 
packages such as ICOMS, CA, LEDGER 

WORDPROCESSING-8Kll..L LEVEL 3 
* Use all wordprocessing functions Consolidated understanding 
of at least two software packages to application of wordprocessing 
produce and format complex text and principles in production of 
data documents, and to build new complex documentation in more 
spreadsheets than one package 

INFORMATION HANDLING SKILLS-8Kll..L LEVEL 3 
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LEVELS CRITERIA 

BUSINESSlFINANClAI.JNUMERACY SKlll..S-SKll..L LEVEL 4 

* Reconcile accounts to balance 
fractions/percentages etc) 
* Follow-up unpaid accounts/query 
discrepancies 

* Calculate and process expenses and 
allowances 

* Calculate wage and salary requirements 
* Calculate work valuations 

* Allocate goods/materials 
* Prepare bank reconciliations 

* Ordering 
* Coding from chart of accounts 

• Creating codes to general ledger 

Complex (eg multi-function, 

calculations, utilising many 
information sources, sole 
responsibility, single functions 
and part of a process 

ORGANISATION AND PLANNING SKlll..S-SKll..L LEVEL 3 
• Organise and attend executive Exercise discretion, sole 
organisational meetings and take responsibility in organising and 
minutes planning within own work area 

• Organise internal functions ie catering, 
special guests, invitations, venue, etc 

* Organise external meetingS/conferences 

• Assist executive in preparing, attending 
and follOwing up appointments, meetings, 
interviews etc 

INDUSTRY/ORGANISATION KNOWLEDGE-SKll..L LEVEL 4 

* Acquire a working know ledge of the 
organisation's products/services, 
functions, locations and clients 

* Acquire and apply a working knowledge 
of the industry to act upon queries 
and retrieve information 

• Explain organisation's viewpoint to 
clients, shareholders and appropriate 
persons, related to own function area 

Sound knowledge of own 
functional area. Related to own 
functional 'area apply a working 
knowledge of organisational 
functiOns/operations and of 
relatedindustry 

SUPERVISORY SKll..LS-SKll..L LEVEL I 
* Allocate work tasks to individuals Exercise limited control over 

quality and performance of work 
* Check work progress, advise of standards tasks 
and correct errors for areas under 
control 

• Assist in the development of work 
qUality and performance in a team 
environment 

TRAINING-SKll..L LEVEL 2 
• Demonstrate tasks associated with 
functional area to others outside 
functional area Tasks need not 
be those within own job function 

• Training format devised by or in 
conjunction with others, training 
is standardised and is presented 
per recognised training methods 

LEVEL 6 CRITERIA 

Employees in this level perform clerical and office tasks using a more extensive 
range of skills and knowledge at alcvel bigher than reqnired in LevelS. 
The skill levels employees in this level are reqnired to use may include: 

DECISION MAKING-SKll..LLEVEL 3 

RESPONSmILITY -SKll..L LEVEL 3 

Individual is accountable for singular job functionls within defined Company 
processes or systems, eg CAR's, grain warehousing, sbipping export out-turns 

COMMUNICATION-SKlliLLEVEL 3 
• Negotiate, follow through 
queries reqniring information 
search, access and extraction, 
translate information into a 
usable form orally eg meeting/ 
interview, or in written form 
egreport 

• Initiate and draft correspondence 

MACHlNE OPERATION-SKllL LEVEL 3 

KEYBOARDITYPING/STENOGRAPHIC-SKll..L LEVEL 6 
* Format documents reqniring specified Advanced keyboard knowledge! 
legal form or to comply with regulations skill and advanced shorthand skill, 
and standards eg tender documents, with ability to produce and 
technical contracts, at a speed of format complex documents 
70 words per minute with an accuracy eg electrical, agricultural, 
of 98% engineering terminology 

LEVEL 6 

• Audio type a variety of material 
including letters, memorandums, reports, 
notices of meetings and agendas from 
office style audio diction eqnipment; 
transcribe at 50 words per minute and 
98% accuracy 

• Shorthand at more than 80 words per 
minute, trapscrihed at 98% accuracy 

COMPUTER SKlll..S-SKll..LLEVEL 4 

• Apply knowledge of advanced functions 
of a single application package 
to manipulate data/fields 
of information. develop new 
database models, bnild new spreadsheet 
models, and determine package user 
requirements for own functional area. 
including making recommendations to 
Systems Analyst 

• Use more than one application package 
to use a database file structure, 
a spreadsheetlworksheet, a grapbic, 
or an accounting/payroll file 
following standard procedures and using 
existing models/fields of information 

WORDPROCESSING-SKll..L LEVEL 4 
• Use all wurdprocessing functions on 
at least two software packages to 
produce and format complex text and 
data documents, to build new spread
sheets, and to determine all document 
production design needs without 
specific instructions 

CRITERIA 

Use data manipulation skills 
and package knowledge at 
advanced level or co-ordinate 
multiple packages at skill level 3 

Consolidated understanding and 
application of advanced 
wordprocessing principles to the 
production and formatting of 
complex documentation on more 
than one package 

INFORMATION HANDLING SKILLS-SKILL LEVEL 4 
• Use a knowledge of procedural and 
confidentiality reqnirements etc to 
access. identify, and extract 
information as reqnired from external 
sources eg databases, libraries, local 
authorities 

* Maintain and update circulation, 
indexing and subscriptions for reqnired 
technical, trade and other publications 
and systems 

* Determine user requirements for files, 
initiate decisions to review, close 
and arcbive files 

Basic and developed skills used 
in combination. More than one 
internal/external source of 
information used to produce 
secondary information. High 
degree of accuracy required, 
acqnired know ledge of 
internal/external procedures and 
sources 

BUSINESSlFINANCIALlNUMERACY SKlll..S-SKll..L LEVEL 5 

• Prepare a trial balance 

• Prepare financial/taX schedules 

• Calculate costings, stock pricing 
• Complete personnel/payroll data for 
authorisation 

• Assist in preparing budgets; cashflow 
records, balance sheets, trading 
accounts. cash management analysis 

Accessing secondary information 
sources, complex calculations. 
primary responsibility, 
combination of functions 

ORGANISATION AND PLANNING SKlll..S-SKll..L LEVEL 3 

INDUSTRY/ORGANISATION KNOWLEDGE-SKll..L LEVEL 4 

SUPERVISORY -SKll..L LEVEL 2 

• Co-ordinate work flow within own work 
area and work areas under control 

• Counsel and advise staff under direct 
control; leading group discussions, 
disseminating information. basic! 
informal interviewing 

* Plan and organise work priorities of 
a work area 
• Reschedule work loads as necessary and 
resolve operational problems in areas 
of respunsibility 

• Solve operational problems in own 
work functional area and resolve 
operational problems for staff in lower 
grades 

TRAINING-SKll..LLEVEL 3 

* Demonstrate tasks associated with 
functional area and other functional 
areas commensurate with the parameters 
of the trainer's position 

* Training format devised by individual 
to meet specific reqnirements of 
trainee 

Exercise control over work area 
Organise, co-ordinate, plan and 
counsel for work area under 
direct control 
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LEVEL 7 CRITERIA 

Employees in this level perform clerical and office tasks using a more extensive 
range of skills and knowledge at a level higher than required in Level 6. 
The skill levels employees in this level are required to use may include: 

DECISION MAKING-SKILL LEVEL 4 
Parameters are set within functional area upon which decisions may be made 
and acted upon by others. Incidents are assessed as per skill level 3. Where 
decisions commit the Company beyond the scope of set parameters they are 
referred to a higher source. 

RESPONSIDILITY -SKILL LEVEL 3 

COMMUNICATION-SKILLLEVEL 3 

MACHINE OPERATION-SKILLLEVEL 3 

KEYBOARDfIYPING/STENOGRAPIDC-SKILLLEVEL 6 

COMPUTER SKILLS-SKILLLEVEL 4 

WORDPROCESSING-SKILLLEVEL 5 

* Integrate wordprocessing software 
with other application software packages 
to produce complex text and data 
documents 

• Use desktop publishing functions to 
fo=t and design documents appropriate 
to final presentation 

Apply understanding of 
wordprocessing applications and 
other software aides to produce 
varied documentation 

INFORMATION HANDLING SKILLS-SKILL LEVEL 5 
• Establish new paper based/manual filing Secondary information produced, 
records systems for the enterprise establish new systems! 

• Assist in undertaking research including 
compiling and summarising researched 
information into usable form 

procedures. Process secondary 
information produced 

BUSINESSlFINANCIALlNUMERACY SKILLS-SKILL LEVEL 6 
• Administer specialised salary, payroll Apply interpretations oflaw, 
requirements, eg Eligible Tennination legislation, regulations, 
Payments, Superannuation Trust Deed awards, policy/procedure.-
reqnirements, Redundancy calculations, liaise with external 
Workers Compensation, etc organisations accessing and 

co-ordinating preprepared 
information fur specific functional 
usage 

• Administer specialised accounts 
including budgetary calculations and 
final reconciliation 

• Assist in determining Company's 
tax reqnirements eg FBT, sales tax 

• Ptepare financial information for 
senior management and prepare 
reports and summaries relevant to 
areas of responsibility 

ORGANISATION AND PLANNING SKILLS-SKILL LEVEL 4 

• Act on delegated authority of 
ExecutiVe/Superintendent 

• Assist in system/programme development 
eg training programme, grain movement 
system 

Using discretion, competent 
skill, sole responsibility in 
organising and planning 

INDUSTRY/ORGANISATION KNOWLEDGE-SKILL LEVEL 5 
• Provide detailed advice and information Detailed knowledge of own 
on the organisation's products and functional area and 
services organisational functions! 

operations, working knowledge 
• Respond to, and act upon so as to of related industry 
solve, grower/pUblic/supplier 
problems within own function area 

* Apply detailed knowledge of 
enterprise operations and functions 
and a working knowledge of the industry 
in which the organisation operates to 
complex issues/arrangements in such 
areas as grower services, special 
product/service knowledge, planning 
schedules for grain movement and shipping, 
stock/material supply, transport/freight 
arrangements 

• Apply detailed knowledge of own functional 
area and enterprise operations and 
functions to developments in working systems 
in own field of interest 

SUPERVISORY -SKILL LEVEL 3 
• Co-ordinate work flow within section 
Organise, co-ordinate, plan and 

• Counsel and advise staff under direct 
supervision ie formal interviewing 

• Plan and organise work priorities 
ofasection 

• Reschedule work loads as necessary 
and resolve operational problems in 
section 

• Solve operational problems in section 
and resolve operational problems for 
staff in lower grades 

TRAINING-SKILL LEVEL 3 

Exercise control over section. 

counsel for sectional areas under 
direct control 

SCHEDULE OF RESPONDENTS. 
Co-Operative Bulk Handling Limited. 
Dated at Perth this 5th day of December, 1978. 

SCHEDULE-NAMED UNION PARTY 
The Federated Clerks' Union of Australia, Industrial Union 

of Workers, W.A. Branch is a named party to this Award. 

CLERKS' (SWAN BREWERY CO. LTD.) 
AWARD 1986 

No. A 5 of 1986. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 24th day of April, 1995. 
J.CARRIGG, 

Registrar. 

Clerks' (Swan Brewery Co. Ltd.) Award 1986 
Award No. A 5 of 1986. 

I.-TInE 
This Award shall be known as the "Clerks' (Swan Brewery 

Co. Ltd.) Award 1986" and shall replace the Clerks' (Brewer
ies) Award No. 29 of 1963 as amended and consolidated. 

1A.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this AwardlIndustrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
1. TItle 

lA. Statement of Principles December 1994 
2. Arrangement 
3. Scope 
4. Term 
5. Annual Bonus 
6. Annual Leave 
7. Compassionate Leave 
8. Contract of Employment 
9. Definitions 

10. Dispute Settling Procedure 
11. Higher Duties 
12. Holidays 
13. Hours 
14. Long Service Leave 
15. Lunch Interval 
16. MaternityLeave 
17. Overtime 
18. Protective Clothing 
19. Record 
20. Refreshment Break 
21. Sick Leave 

Schedule A-Rates of Pay 
Schedule B-Award Modernisation 
Schedule C-Maternity Leave 
Schedule D-Parties 

3.-SCOPE 
This Award shall have effect over the State of Western Aus

tralia and shall only apply to all employees employed in a 
clerical capacity as defmed and classified under this Award in 
brewing establishments operated by the Swan Brewery Com
pany Limited. 

4.-TERM 
The term of this Award shall, subject to the provisions of 

the Industrial Relations Act, 1979 as amended be for a period 
of six months as from the date of 20 June 1986. 
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5.-ANNUAL BONUS 
The employer shall pay to each employee an annual bonus 

of 70 hours' pay in the month of December in each year or on 
the termination of employment on a pro rata basis on com
pleted weeks of service. 

6.-ANNUALLEAVE 
(1) Entitlement: 
On completion of 12 months service an employee shall be 

entitled to 140 hours annual leave, 70 hours of which shall be 
paid at double time and 70 hours at ordinary time. 

(2) Pro-rata Entitlement: 
On termination of employment or if proceeding on leave an 

employee shall be entitled to be paid as follows: 
(a) with three (3) months or more service-pro-rata an

nualleave calculated in accordance with subclause 
(1); and 

(b) with one (1) month but less than three (3) months 
service-pro-rata annual leave in accordance with 
subclause (1) at ordinary time only; and 

(c) with less than one (1) month's service-no pro-rata 
annual leave. 

7.--COMPASSIONATE LEAVE 
An employee shall be entitled to leave of absence of not 

more than three (3) working days in anyone (1) year due to 
the death or unexpected critical illness of a member of the 
employee's immediate family (i.e. spouse, de-facto, parent, 
child, brother or sister) but only if and to the extent that this 
absence is necessary. 

"Year" for the purpose of this clause shall mean 1 January 
to 31 December. 

8.--CONTRACT OF EMPLOYMENT 
(1) The employment of any employee shall be terminated 

by one week's notice on either side. Provided that an em
ployee may be summarily dismissed for gross misconduct, in 
which case he/she shall be paid up to the time of dismissal 
only. 

(2) For the purpose of this clause where notice is given at or 
before the usual starting time for any ordinary working day, 
the period of notice shall be deemed to have commenced from 
the beginning of that day otherwise the period of notice shall 
be deemed to have commenced from the end of the day upon 
which notice is given. 

9.-DEFINITIONS 
For the purpose of this Award-

(1) 'Junior' means any person under the ageof21 years; 
(2) 'Adult' means any person aged 21 years or over; 
(3) 'The Union' means the Federated Clerks' Union of 

Australia Industrial Union of Workers, W.A. ~ranch; 
(4) 'Employee' means any person employed by the em

ployer exclusively or principally in any clerical ca
pacity; 

(5) 'Clerical Capacity' means any employee engaged in 
clerical work and shall include a secretary/stenogra
pher, stenographer/typist, telephone/switchboard at
tendant, operator of a calculating or ledger keeping 
machine, or machines designed to perform or assist 
in performing any clerical work whatsoever; 

(6) When relating to periods of leave and service, 
'month' shall mean calendar month and 'week' shall 
mean calendar week. 

(7) 'Day' shall mean one day of eight ordinary working 
hours. 

lO.-DISPUTES SE'ITLING PROCEDURE 
(1) Intent: 
The Union and the employer agree that the intent of the 

disputes settling procedure herein is: 
(a) To promote the early resolution of disputes by meas

ures based on open consultation, co-operation, dis
closure of relevant information and discussion; 

(b) To achieve negotiated settlements. 

(2) Commitments: 
(a) The Union and the employer agree that there shall 

be the earliest possible advice by one party to the 
other of any issue or problem which may give rise to 
a grievance or dispute. 

(b) The Union and the employer shall endeavour to 
achieve the resolution of disputes through adherence 
to the Disputes Settling Procedures. 

(c) The Union and the employer accept that in order to 
allow for the intent of the Disputes Settling Proce
dure they shall avoid stoppages of work, lockouts or 
any bans or limitations on the performance of work 
before the Disputes Settling Procedure is followed 
or during it when the status quo which existed prior 
to the dispute shall be maintained. 

(d) The Union and the employer agree that no change in 
or new work practices shall be implemented when 
the procedure in subclause (3) of this clause is in 
progress other than by agreement of the parties. 

(3) Disputes Settlement Procedure: 
There shall be three (3) stages which must be followed 

through unless resolution of the issue/s is achieved before or 
during one of the stages and provided that either party has the 
right at any time to raise an issue at a higher stage; 

(a) Stage 1-
The issue/s shall be raised between the employee/s 
and the immediate supervisorls or if the employee/s 
so desires with the union representative on site and 
discussions of the issue/s shall take place between 
the immediate employer supervisors and the union 
representatives on site and/or the employee/s con
cerned. 

(b) Stage2-
The issue/s shall be discussed by more senior em
ployee management and the union representative/s 
on site. 

(c) Stage 3-
The issue/s shall be discussed by union representa
tives as determined by the union's executive and em
ployer representatives. 

(4) There shall be no undue delay in invoking the Dispute 
Settling Procedure in an endeavour to settle any dispute and it 
shall be done by formal notification by one party to the other. 

(5) There shall be no undue delay in following through each 
stage of the Disputes Settling Procedure as required; and a 
total of seven (7) days from the formal notification of a dis
pute should be allowed for completion of all stages. 

(6) At the commencement of each stage of the Disputes Set
tling Procedure the issue/s and all relevant facts shall re clearly 
identified and recorded by the Union and the employer. 

(7) Nothing within this clause shall be construed to prevent 
the employer from following any other agreed Disputes Set
tling Procedure regarding employees who are not eligible to 
belong to the Union which is party to this agreement. 

(8) If the Disputes Settling Procedure is exhausted without 
resolution of the issue/s the parties will jointly or individually 
refer the matter to the Western Australian Industrial Relations 
Commission. 

11.-HIGHER DUTIES 
(1) An employee who, for a period of one day or more at a 

time, is called upon to perform the work of an employee in a 
higher graded position, shall be paid for all the time worked at 
the minimum rate prescribed for such position. 

(2) Provided that where an employee is called upon to per
form the work of another employee who is paid 5% or more 
beyond the highest rate payable by the company to employees 
graded under this Award, the relief duties must continue for 
one week or more before a higher rate is payable. In such 
case, the rate paid need not be the rate of the employee re
lieved but shall be not less than 5% beyond the total of the Al 
Clerks' rate, plus the relieving employee's service pay. 

(3) A Junior who for a period of one week or more at a time 
relieves in a graded position, shall be paid the appropriate 
percentage of the graded rate. 
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12.-HOLIDAYS 
(1) Entitlement: 
Employees shall be entitled to the following holidays with-

out deduction of pay
New Year's Day 
Australia Day 
Labour Day 
Good Friday 
Easter Monday 
Anzac Day 
State Foundation Day 
Sovereign's Birthday 
Christmas Day 
Boxing Day 

(2) Holiday on Saturday or Sunday: 
Where any of the holidays in subclause (1) fall on a Satur

day or a Sunday, the following Monday shall be observed in 
lieu thereof, provided that when Boxing Day falls on a Sun
day or Monday, the following Tuesday shall be observed in 
lieu thereof. 

(3) Payment for Work Performed: 
Where work is performed on any of the above holidays, 

payment in addition to the day's pay shall be at double time 
with a four (4) hour minimum. 

13.-HOURS 
(1) 35 Hour Week: 
The scheduling of work shall be based on the concept of a 

35 hour week and hourly rates shall be calculated accordingly. 
(2) Ordinary Hours: 
Eight (8) hours shall constitute the ordinary hours per day 

which shall be worked between 7.30am and 6.00pm. Starting 
and finishing times other than these may be agreed between 
the Union and the employer. 

(3) Days to be Worked-Principles: 
The days to be worked during the calendar year will be 

mutually agreed by the employer and the Union on or before 
30 September in the previous year. In determining the work
ing days, the following principles shall be observed: 

(a) Maintenance of the eight (8) ordinary hour working 
day. 

(b) Ordinary hours shall not exceed 40 per week and 
are to be worked Monday to Friday. 

(c) Fortnightly pay equalisation on the basis of payment 
of 35 ordinary hours per week (reduced by the hours 
of unpaid absences) irrespective of the ordinary hours 
worked and the accrual of the difference between 
ordinary hours scheduled for that week and 35, for 
continuing offset adjustment expressed in hours, or 
on termination by monetary settlement. 

(d) Maximise the number of four (4) working day weeks. 
(e) Maximise the number of three (3) day weekend 

breaks. 

14.-LONG SERVICE LEAVE 
An employee's long service leave shall be in accordance 

with the current Westem Australian Industrial Relations Com
mission General Order for long service leave, except for the 
following conditions: 

(a) For each completed ten years' service, 455 hours 
leave. 

(b) Where at least seven (7) years' service has been com
pleted and employment is terminated, pro rata pay
ment shall be made for each completed year of 
service, except where an employee is made redun
dant when pro rata payment is made after five (5) 
completed years' service. 

(c) During the second and subsequent ten year periods 
of service, an employee may take pro rata long serv
ice leave after the seventh (7th) year, provided no
tice satisfactory to the employer is given. 

(d) Any long service leave taken shall be additional to 
any public holidays or annual leave specified in this 
award occurring during the period when the long 
service leave is taken. 

15.-LUNCH INTERVAL 
A minimum lunch interval of thirty (30) minutes shall be 

taken between 12 noon and 2.00pm. The time of commence
ment of such lunch interval shall be at the discretion of the 
employer. 

16.-MATERNITY LEAVE 
Entitlement shall be as per the conditions contained in Sched

ule 'C' of this Award. 

17.-OVERTIME 
(1) (a) All work performed outside the ordinary hours of 

duty Monday to Friday inclusive shall be paid for at the rate 
of time and a half for the first two (2) hours and double time 
thereafter. 

(b) Work performed on a Saturday, Sunday or the employ
ee's rostered day off shall be paid for at the rate of double time 
with a minimum of four (4) hours pay. 

(2) In addition to the overtime prescribed, a meal allowance 
of four dollars and fIfty cents ($4.50) shall be paid to each 
employee in the following circumstances: 

(a) If the employee is required to continue working for 
more than one hour's overtime after the usual fin
ishing time, Monday to Friday inclusive. 

(b) If the employee is required to work until after I.OOpm 
on a Saturday, Sunday or any public holiday pre
scribed under this Award. 

(3) Employees if required to work more than two hours af
ter the normal finishing time, shall be entitled to knock off for 
a meal break of not more than 30 minutes duration. 

18.-PROTECTIVE CLOTHING 
The employer shall provide protective clothing and foot

wear and/or uniforms to employees. 
The cost of laundering of such clothing shall be paid by the 

employer. 
Conditions of supply and maintenance shall be the subject 

of an agreement between the employer and the Union. 

19.-RECORD 
A record shall be kept by the employer wherein shall be 

entered in respect of each employee: 
(1) Name and age. 
(2) The nature of the work performed. 
(3) Starting and finishing times each day. 
(4) Total number of hours worked including overtime. 
(5) Wages paid. 
(6) Annual leave, sick leave and long service leave paid 

and accrued. 
Such record shall be open to the inspection of a duly ac

credited representative of the Union during usual business 
hours. 

20.-REFRESHMENT BREAK 
Employees shall be allowed a refreshment break of ten min

utes between the time of commencement of duties and the 
midday lunch interval. Such break shall count as time worked. 

21.-SICK LEAVE 
(1) Entitlement: 
An employee's annual entitlement to sick leave shall be ten 

(10) days accrued proportionately on completed months of 
service through the year. 

(2) Accumulation: 
The unused portions of the entitlements to paid sick leave 

in anyone year shall accumulate from year to year. 
An employee shall be entitled to paid sick leave from their 

accumulated entitlement in respect of any period of absence 
on account of sickness. 

(3) Proof of Sickness: 
An employee may be required to provide proof of sickness 

to the employer by way of a medical certificate provided the 
employer has previously requested in writing that the next 
and subsequent absences in that year if any be accompanied 
by such a certificate. 
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The employer shall have reasonable grounds for requiring 
such a certificate. 

(4) Sickness on Annual or Long Service Leave: 
If an employee suffers injury or becomes sick for a period 

of four (4) or more days during annual leave or long service 
leave, those days will be credited back to the employee as 
annual leave or long service leave to be taken at a time agreed 
between the employer and the employee, but only if the em
ployee provides a medical certificate certifying that the em
ployee was ill or confmed to their home. 

(5) Humanitarian Practice: 
Notwithstanding the entitlement prescribed in this clause 

and without prejudice to the employer's rights, the humani
tarian practice existing for the payment of non-attendance on 
the grounds of personal ill health, shall continue to operate as 
it has up to the date of the registration of this award. 

SCHEDULE "A" 
Rates of Pay 

The minimum rates of wages payable to employees covered 
by this Award shall be as contained in the following table

(1) Graded Adults-

(2) 

(3) 

Arbitrated 

Base Rate 
Safety Net 

Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ :& 
Grade A 1 515.20 8.00 523.20 

2 509.40 8.00 517.40 
3 503.70 8.00 511.70 

GradeB I 494.60 8.00 502.60 
2 488.90 8.00 496.90 
3 483.70 8.00 491.70 

GradeC 1 473.20 8.00 481.20 
2 468.20 8.00 476.20 
3 463.30 8.00 471.30 

Ungraded Adults-
At 28 years of age & over 451.60 8.00 459.60 
At 27 years of age & over 442.90 8.00 450.90 
At 26 years of age & over 436.90 8.00 444.90 
At 25 years of age & over 429.90 8.00 437.90 
At 24 years of age & over 420.40 8.00 428.40 
At 23 years of age & over 413.30 8.00 421.30 
At 22 years of age & over 407.70 8.00 415.70 
At 21 years of age & over 400.90 8.00 408.90 

Special Rates-
(a) Secretaries, stenographers, accounts typists, 

comptometer operators, ledger posting ma-
chines or punch card tabulator operators, tel-
etypists, audio typists and switchboard 
operators-

Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ $ 

At 27 years of age 
& over 455.60 8.00 lI63.6O 

At 26 years of age 
& over 440.80 8.00 448.80 

At 25 years of age 
& over 433.50 8.00 441.50 

At 24 years of age 
& over 425.00 8.00 433.00 

At 23 years of age 
& over 417.20 8.00 425.20 

At 22 years of age 
& over 411.30 8.00 419.30 

At 21 years of age 
& over 405.00 8.00 413.00 

(b) Senior Secretaries 
Arbitrated 
Safety Net 

Base Rate Adjustment Total Rate 
Per Week Per Week Per Week 

$ $ $ 

Secretary 1 472.00 8.00 480.00 

Secretary 2 483.40 8.00 491.40 

(c) Display Clerk 484.10 8.00 492.10 

(d) Programmer 495.70 8.00 503.70 

The adjustment of $8.00 per week reflects the appli
cation of the Arbitrated Safety Net Adjustment Prin
ciples enunciated in the December 1993 State Wage 
Decision (No. 1457 of 1993). Consistent with the 

basis of that principle the safety net adjustment is 
absorbable to the extent of any equivalent amount 
in rates of pay-whether over-award, award or en
terprise agreement-in excess of the minimum rates 
(classification rate and supplementary payments) 
prescribed in accordance with the September 1989 
State Wage Decision. 

(4) Junior (percent of minimum adult rate for classifica
tion in which employed). 

At 20 years of age 
At 19 years of age 
At 18 years of age 
At 17 years of age 
At 16 years of age and over 

SCHEDULE "B" 
Award Modernisation 

% 
92 
75 
65 
55 
50 

(1) It is open to the employer and employees covered by 
this award to reach agreement at the level of the individual 
enterprise to provide for more flexible working arrangements, 
improve quality of working life, enhance skills and job satis
faction. Such enterprise agreements may involve a variation 
in the application of award proviSions in order to meet the 
requirements of the individual enterprise and their employ
ees. Agreements may be negotiated and consequential Award 
variations processed in accordance with the provisions of 
subclause (b). 

(2) The Union is prepared to discuss all matters raised by 
the employer and employees within the enterprise. Enterprise 
agreements may be concluded, subject to the following con
ditions: 

(a) The employees must genuinely agree. 
(b) No employee will lose income as a result of the 

change i.e. no negative offsets. 
(c) Any agreement must be approved by the Union. 

Where enterprise level discussions are considering 
matters requiring any award variation, the Union 
must be invited to participate. 

(d) The Union shall not withhold such approval unrea
sonably. 

(e) Such agreement shall come into effect after submis
sion to the W.A. Industrial Relations Commission 
for variation of the award where necessary and in
serted as a Schedule to this Award. 

(3) The parties to this Award agree to enter into further dis
cussions after 27 April 1990 with each other and other parties 
to Awards! Agreements which as at 27 April 1990 cover em
ployees employed by Swan Brewery Company Limited with a 
view to progressing further rationalisation of those awardsl 
agreements within a reasonable time. 

SCHEDULE "C" 
Maternity Leave 

(1) Eligibility for Maternity Leave: 
An employee who becomes pregnant shall, upon produc

tion to her employer of a certificate from a duly qualified 
medical practitioner stating the presumed date of her confine
ment, be entitled to maternity leave provided that she has had 
not less than 12 months' continuous service with that em
ployer immediately preceding upon which she proceeds upon 
such leave. 

For the purpose of this clause: 
(a) An employee shall include a part-time employee but 

shall not include an employee engaged upon casual 
or seasonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave: 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from 12 to 52 weeks and shall include a period of 
six weeks compulsory leave to be taken immediately 
before the presumed date of confinement and a pe
riod of six weeks' compulsory leave to be taken im
mediately following confinement. 
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(b) An employee shall, not less than ten weeks prior to 
the presumed date of confinement, give notice in 
writing to her employer stating the presumed date of 
confmement. 

(c) An employee shall give not less than four weeks 
notice in writing to her employer of the date upon 
which she proposes to commence maternity leave, 
stating the period of leave to be taken. 

(d) An employee shall not be in breach of this Order as 
a consequence of failure to give the stipulated pe
riod of notice in accordance with paragraph (c) hereof 
if such failure is occasioned by the confmement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job: 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, 
the employee shall, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions at
taching to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the employee 
may, or the employer may require the employee to, take leave 
for such period as is certified necessary by a duly qualified 
medical practitioner. Such leave shall be treated as maternity 
leave for the purposes of subclauses (7), (8), (9) and (10) 
hereof. 

(4) Variation of Period of Maternity Leave: 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks,the period may be length
ened once only, save with the agreement of the em
ployer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the employee giving not 
less than 14 days' notice in writing stating the pe
riod by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave: 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an em
ployee terminates other than by the birth of a living 
child. 

(b) Where the pregnancy.of an employee then on mater
nity leave terminates other than by the birth of a liv
ing child, it shall be the right of the employee to 
resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of 
notice in writing, by the employee to the emplQyer 
that she desires tQ resume work. 

(6) Special Maternity Leave and Sick Leave: 
(a) Where the pregnancy .of an emplQyee not then on 

maternity leave terminates after 28 weeks other than 
by the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary befQre her return tQ wQrk, 
or, 

(ii) for illness .other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in additiQn tQ special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where an employee nQt then on maternity leave suf
fers illness related tQ her pregnancy, she may take 
such paid sick leave as to which she is then entitled 
and such further unpaid leave (to be known as spe
cial maternity leave) as a duly qualified medical prac
titiQner certifies as necessary before her return to 
wQrk, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) FQr the purposes .of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An employee returning to work after the completion 
of a period of leave taken pursuant tQ this subcIause 
shall be entitled to the position which she held im
mediately before prQceeding on such leave or, in the 
case of an emplQyee who was transferred tQ a safe 
jQb pursuant to subclause (3), to the position she 
held immediately before such transfer. 
Where such positiQn no longer exists but there are 
.other positions available, for which the employee is 
qualified and the duties of which she is capable .of 
perfQrming, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that .of her former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken pur

suant tQ subclauses (3) and (6) hereof does nQt exceed 52 
weeks. 

(a) An employee may, in lieu of or in conjunction with 
maternity leave, take any annual leave .or long serv
ice leave or any part thereof to which she is then 
entitled. 

(b) Paid sick leave or .other paid authQrised Award ab
sences (excluding annual leave or long service leave), 
shall not be available tQ an employee during her ab
sence on maternity leave. 

(8) Effect of Maternity Leave on EmplQyment: 
Notwithstanding any award or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of an employee but shall not be taken into account 
in calculating the period of service for any purpose .of the 
Award. 

(9) Termination of Employment: 
(a) An employee on maternity leave may terminate her 

emplQyment at any time during the period .of leave 
by notice given in accordance with this Award. 

(b) An employer shall not terminate the emplQyment of 
an employee on the ground of her pregnancy or .of 
her absence .on maternity leave, but .otherwise the 
rights of an employer in relation tQ termination of 
emplQyment are nQt hereby affected. 

(10) Return tQ Work After Maternity Leave: 
(a) An employee shall confirm her intentiQn .of return

ing to her work by notice in writing to the employer 
given not less than four weeks prior to the expira
tiQn of her period of maternity leave. 

(b) An employee, upon the expiration .of the notice re
quired by paragraph (a) hereof, shall be entitled tQ 
the position which she held immediately before pro
ceeding .on maternity leave or, in the case of an em
ployee who was transferred to a safe job pursuant to 
subclause (3), tQ the position which she held imme
diately before such transfer. Where such position 
no longer exists but there are other positions avail
able for which the employee is qualified and the 
duties of which she is capable of perfQrming, she 
shall be entitled to a position as nearly comparable 
in status and salary or wage tQ that of her fQrmer 
position. 

(11) Replacement EmplQyees: 
(a) A replacement employee is an emplQyee specifically 

engaged as a result of an emplQyee proceeding .on 
maternity leave. 

(b) Before an employer engages a replacement emplQyee 
under this subclause, the employer shall inform that 
person of the temporary nature of the emplQyment 
and of the rights .of the employee who is being re
placed. 

(c) Before an employer engages a persQn tQ replace an 
employee temporarily promoted or transferred in .or
der to replace an employee exercising her rights un
der this Clause, the employer shall inform that persQn 
of the temporary nature .of the promQtion or transfer 
and of the rights of the emplQyee who is being re
placed. 
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(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment employee. 

(e) A replacement employee shall not be entitled to any 
of the rights conferred by this clause except where 
her employment continues beyond the 12 months' 
qualifying period. 

SCHEDULE"D" 
Parties 

The Swan Brewery Company Limited 
The Federated Clerks' Union of Australia Industrial Union 

of Workers, W.A Branch 

BEFORE THE WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

No. A 5 of 1986. 

BETWEEN: 
THE FEDERATED CLERKS UNION OF AUSTRALIA, 

INDUSTRIAL UNION OF WORKERS, WESTERN 
AUSTRALIAN BRANCH 

Applicant 
and 

SWAN BREWERY COMPANY LIMITED 
Respondent. 

Order. 

HAVING heard Mr C.D. Panizza on behalf of the Applicant 
and Mr P.J. McGuire 'on behalf of the Respondent, the Com
mission, pursuant to the powers conferred on it under the In
dustrial Relations Act 1979, and being satisfied that its terms 
are not contrary to any General Order or any principle formu
lated as a result of General Order proceedings under Section 
51 of the Industrial Relations Act 1979, by consent, doth 
hereby-

Make an Award to be known as the "Clerks' (Swan 
Brewery Co. Ltd) Award 1986" to replace the Clerks' 
(Breweries) Award as amended and consolidated, in terms 
of the document attached hereto with effect on and from 
this day. 

CLERKS' (TAXI SERVICES) A WARD OF 1970 
No. 14B of 1968. . 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 1st day of May, 1995. 
J. CARRlGG, 

Registrar. 

Clerks' (Taxi Services) Award of 1970 
Award No. 14B of 1968. 

I.-TITLE 
This award shall be known as the "Clerks' (Taxi Services) 

Award of 1970" as amended and consolidated. 

lA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this AwardlIndustrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
1. TItle 

1 A. Statement of Principles December 1994 
2. Arrangement 

2A. No Extra Claims 
3. Area 
4. Scope 
5. Term 
6. Hours 
7. Overtime 
8. Saturday Work 
9. Sunday & Holiday Work 

10. Rates of Pay 
11. Holidays 
12. Annual Leave 
13. Sick Leave 
14. Contract of Service 
15. Meal Allowance 
16. Certificate of Service 
17. Record 
18. Casual Employees 

18A. Part-Time Employees 
19. Mixed Functions 
20. General 
21. Payment of Wages 
22. Long Service Leave 
23. Right of Entry 
24. Aged & Infirm Workers 
25. Certificate of Age 
26. Travelling TIme 
27. Definitions 
28. Location Allowances 
29. Union Notices 
30. Uniforms 
31. Compassionate Leave 
32. Maternity Leave 
33. Superannuation 
34. Award Modemisation (Enterprise Agreements) 

Schedule of Respondents 
Schedule-Named Union Party 

2A.-NO EXTRA CLAIMS 
It is a term of this award (arising from the decision of the 

Commission in Court Session in Application No. 704 of 1991) 
that the Union will not pursue prior to 15th November 1991 
any extra claims, award or overaward, except where consist
ent with the State Wage Principles. 

3.-AREA 
This award shall operate within the State of Western Aus

tralia excepting that portion of the State within the 20th and 
26th parallel oflatitude and the 125th and 129th meridian of 
longitude. 

4.-SCOPE 
This award shall apply to all workers employed as Clerks 

including radio operators, telephone attendants, and messen
gers where such workers do clerical work in establishments 
as carried on by employers engaged in the taxi service indus
try. 

5.-TERM 
The term of this award shall be for a period of six months 

from the beginning of the first pay period commencing after 
the date hereof. (This award was handed down on 9th April, 
1970). 

6.-HOURS 
(1) Shift Workers: 

(a) The ordinary hours of shift workers shall not ex
ceed-

(i) eight hours, inclusive of a crib time, to be 
worked consecutively within the spread of 
hours prescribed in paragraph (b) hereof, ex
cept in the regular changeover of shifts; 

(ii) forty-eight hours in any week; 
(iii) seventy-six hours in any two weeks; and 
(iv) one hundred and fifty-two hours in any four 

consecutive work weeks. 
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(b) For the purpose of this Award the ordinary hours of 
shift workers shall be those worked within the fol
lowing shifts-

(i) Night shift-a shift which commences on or 
after 11.00 p.m. 

(ii) Day shift-a shift which commences on or 
after 6.00 a.m. 

(iii) Mternoon shift-a shift which commences on 
or after 1.00 p.m. 

(c) Except as provided in subclause (1) of Clause 9.
Sunday and Holiday Work, a shift worker shall be 
paid in addition to the ordinary rates $6.36 per shift 
when on afternoon or night shift on any day Mon
day to Friday inclusive. 

(d) Shift workers shall work their ordinary hours accord
ing to a roster which shall be updated by the em
ployer so that a worker always has at least one week's 
notice of times to be worked. The roster may be 
altered only on account of sickness of an employee 
or by mutual consent between the employer and an 
employee, or by the employer giving at least one 
week's notice of such alteration to the employee. 

(e) Ordinary hours worked on a Saturday shall be paid 
for at the rate of time and one half. These rates shall 
be paid in lieu of the shift allowances prescribed in 
subclause (1)( c) of this clause. 

(2) Other than Shift Workers: 
(a) The ordinary hours of duty shall not exceed eight in 

anyone day nor thirty-eight in anyone week and 
shall be worked in a five day week or five and a half 
day week at the option of the employer. 

(b) (i) The spread of hours shall be from 7.00 a.m. 
to 7.00 p.m. Monday to Friday inclusive and 
7.00 a.m. to 1.00 p.m. Saturday. 

(ii) Any work performed as part of the ordinary 
weekly hours of duty up to 12.00 noon on a 
Saturday shall be paid for at the rate of time 
and a quarter. Ordinary hours worked between 
12.00 noon and 1.00 p.m. on a Saturday shall 

. be paid for at the rate of time and one half. 
(iii) All time worked in addition to the ordinary 

weekly hours of duty on Saturday before 12.00 
midday shall be paid for at the rate of time 
and one half for the first two hours and at the 
rate of double time thereafter. 

(c) The lunch period shall be taken at a time mutually 
arranged between the employer and the employee 
between the hours of 11.00 a.m. and 3.00 p.m. One 
full hour shall be allowed for lunch provided that 
where the employer and the employee agree a lesser 
period may be taken. 

(3) In those establishments where immediately prior to the 
16th day of September, 1988 the average ordinary hours of 
duty of full-time workers exceeded thlrty-eight in anyone week 
the thirty-eight hour week shall be implemented: 

(a) Where specific agreement is reached between the 
employer and employees affected, by one of the fol
lowing methods-

(i) by employees being required to work not more 
than 19 days work in each 4 week cycle; or 

(ii) by employees being required to work not more 
than 4 hours on one day of each 2 week cycle; 
or 

(iii) by employees being required to work not more 
than 6 hours on one day in each week; or 

(iv) by employees being required to work less than 
8 ordinary hours on each day. 

Such hours to be worked within the spread of hours 
provided in subclause (1) or subclause (2) as the case 
maybe. 

(b) In the event of agreement not being reached under 
paragraph (a) of this subclause, by the following 
methods-

(i) In establishments employing 15 or more em
ployees per week in accordance with this 

Award, the paragraph (a)(i) method only shall 
be applied. 

(ii) In establishments employing more than 5 but 
less than 15 employees per week in accord
ance with this Award, the methods provided 
by any of paragraphs (a)(i), (a)(ii) or (a)(iii) 
only shall be applied. 

(iii) In establishments employing 5 or less employ
ees per week in accordance with this Award 
any of the paragraph (a) methods shall be ap
plied. Such hours to be worked within the 
spread of hours in subclause (1) or subclause 
(2) as the case may be. 

(c) In any case where agreement is reached between an 
employer and an employee pursuant to paragraph 
(a) of this subclause, the union shall be notified in 
writing no later than 7 days prior to the implementa
tion of such agreement. 

(d) Any dispute concerning the method of implementa
tion shall be referred to the Commission. 

(e) An employee shall not be required to work on a day 
or partial day when such a day is the rostered day or 
partial day off for that employee, unless such em
ployee elects to work on such day. Where an em
ployee so elects, all time worked shall be paid for at 
double time, with a minimum payment of four hours 
at double time. 

(f) By mutual agreement between the employee and the 
employer the rostered day off may be rescheduled 
within the current cycle or the next succeeding cy
cle. 

(g) Schedules of rostered days off will be published and 
displayed in a place accessible to staff one month in 
advance. 

(h) If a public holiday falls on a rostered day off due to 
an employee under placitum (i) or (ii) of paragraph 
(a) of this subclause, such employee shall be com
pensated in one of the following methods by agree
ment between the employer and the employee-

(i) payment of an additional day's wages; or 

(ii) another day shall be allowed with pay within 
twenty-eight days; or 

(ill) an additional day shall be added to the annual 
leave entitlement. 

(4) Notwithstanding the other provisions of this clause an 
employer and the Union may agree that ordinary hours shall 
be worked on such other basis as may be agreed. Such agree
ment shall be in writing. 

7.-OVERTIME 
(1) Shift Workers-

(a) All time worked-

(i) outside the spread of hours or in excess of the 
ordinary hours prescribed in subclause (1) of 
Clause 6.-Hours of this award; 

(ii) on more than six shifts in any seven consecu
tive days, or more than eleven shifts in any 
fourteen consecutive days; 

shall be paid for at the rate of time and one-half for 
the first two hours and at the rate of double time 
thereafter. 

(b) All time worked on a rostered shift off shall be paid 
for at the rate of time and one-half for the first two 
hours and at the rate of double time thereafter. 

( c) Time worked in excess of the ordinary working hours 
shall be paid for at ordinary rates-

(i) if it is due to private arrangements between 
the workers themselves; or 

(ii) if it does not exceed two hours and is due to a 
relief not coming on duty at the proper time; 
or 

(ill) if it is for the purpose of effecting the custom
ary rotation of shifts. 
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(d) When overtime work is necessary it shall be arranged 
that the worker has at least eight consecutive hours 
off duty between the work of successive days. 

(e) A worker recalled to work overtime after his normal 
finishing time shall be paid for a minimum of three 
hours' work at the appropriate rate for each time' so 
recalled; provided that the worker shall not be re
quired to work the full three hours if the job he was 
recalled to perform is completed within a shorter 
period. 

(2) Other than Shift Workers-
(a) All time worked outside the spread of hours or in 

excess of the ordinary working hours referred to in 
subclause (2) of Clause 6.-Hours shall be paid for 
at the rate of time and one half for the first two hours 
and at the rate of double time thereafter. 

(b) Where a worker is required by his employer to work 
through the meal break as provided in subclause(2) 
of Clause 6.-Hours, overtime rates shall be paid 
until the meal period is allowed. 

(3) All Workers-
(a) In the computation of overtime each day shall stand 

by itself. 
(b) (i) An employer may require any worker to work 

reasonable overtime at overtime rates, and 
such worker shall work overtime in accord
ance with such requirement. 

(ii) No organisation, party to this award or worker 
or workers covered by this award shall in any 
way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation or re
striction upon the working of overtime in ac
cordance with the requirements of this 
subclause. 

(c) Any clerk in receipt of a wage, exclusive of pen ill
ties, at the rate of twenty per centum per week or 
more in excess of the rate herein prescribed for a 
senior clerk shall not be entitled to payment of over
time rates for any overtime worked. 

(d) (i) By agreement between the employer and an 
employee, time off during ordinary hours shall 
be granted instead of payment of overtime 
pursuant to the provisions of this clause. Such 
time off shall be calculated in accordance with 
subclauses (I), (2) or, where otherwise appro
priate, subclause (3)(c) of this clause. 

(ii) Subject to paragraph (c) of this subclause, all 
time accrued in accordance with paragraph (a) 
of this subclause shall be taken within one 
month of it being accrued at a time agreed 
between the employer and the employee. 

(iii) Where such time off in lieu is not taken in 
accordance with paragraph (b) it shall, by 
agreement betWeen the employer and the em
ployee, be taken in conjunction with a future 
period of annual leave or the employer shall 
discharge his obligation to provide time off in 
lieu by making payment for the accrued time 
off when the employee's wages are paid at the 
end of the next pay period. 

(iv) Upon termination of an employee's service 
with an employer, the employee shall be paid 
for all accrued time off which remains owing 
to the employee at the date of termination. 

8.-SATURDAY WORK 
(1) Shift Workers-
Time worked during the hours of duty on a Saturday shall 

be paid for at the rate of time and one-half. This rate shall be 
paid in lieu of the shift allowances prescribed in subclause (1) 
of Clause 6.-Hours, of this award. 

(2) Other than Shift Workers-
(a) All time worked as part of the ordinary weekly hours 

of duty on a Saturday before 12 midday shall be paid 
for at the rate of time and a quarter. 

(b) All time worked in addition to the ordinary weekly 
hours of duty on Saturday before 12 midday shall be 
paid for at the rate of time and one half for the first 
two hours and at the rate of double time thereafter. 

(c) All time worked after 12 midday on Saturday shall 
be paid for at the rate of double time, 

9.-'-SUNDAY AND HOLIDAY WORK 

(1) Shift Workers: 

(a) All time worked during the ordinary hours of duty 
on a Sunday shall be paid for at the rate of time and 
one half. ,This rate shall be paid in lieu of the shift 
allowances prescribed in subclause (1) of Clause 6.
Hours hereof. 

(b) All time worked during the ordinary hours of duty 
on :any holiday prescribed in Clause II.-Holidays 
of this award shall be paid for at the rate of double 
time. This rate shall be in lieu of the shift allow
ances prescribed in subclause (I) of Clause 6.
Hours of this award. 

(c) Where a holiday prescribed in Clause 1 I.-Holidays 
of this award falls on a worker's rostered day off, he 
shall receive a day off in lieu to be taken at a time 
nmfually agreeable to him and to his employer or to 
be added to bis annual leave. 

(2) Other .thanShift Workers: 

(a) All time worked on any holiday prescribed in Clause 
1 L-Holidays of this award shall be paid for at the 
rate of double time and one-half. 

(b) All time worked on Sunday shall be paid for at the 
rate of double time. 

. 1O.-RATES OF PAY 

(1) The following shall be the minimum rates of wages per 
week payable to employees covered by this award. 

(2) Adult Employees (Rate Per Week): 
Arbitrated 
Safety Net 

Base Rate Adjusunent Total Rate 
S $ $ 

(a) At 21 years ofage 36L10 8.00 369,10 
At 22 years of age 365.30 8,00 373.30 
At 23 years of age 369,}0 8.00 377,10 
At 24 years of age 373,00 8,00 38 LOO 
At 25 years of age & over 377-40 8,00 385.40 

(b) Adult stenographers, comptometer or calculating or 
ledger machine operators shall receive $4.10 per 
week in addition to the rates set out in paragraph (a) 
of this subclause. 

Arbitrated 
Safety Net 

Base Rate Adjusunent Total Rate 
$ S $ 

(c) SeniOr Clerks 
(Classified as such or 
in default of agreement 
by the Board of Reference) 38320 8,00 39L70 

The adjustment of $8.00 per week reflects the application 
of the Arbitrated Safety Net Adjustment Principle enunciated 
in the December 1993 State Wage Decision (No. 1457 of 
1993). Consistent with the basis of that principle the safety 
net adjustment is absorbable to the extent of any equivalent 
amount in rates of pay-whether over-award, award or enter
prise agreement-in excess of the minimum rates (classifica
tion rate and supplementary payments) prescribed in 
accordance with the September 1989 State Wage Decision. 

(3) Junior Employees: 

(a) Percentage of the rate for an adult employee at 21 
years of age per week-

At 15 years of age 
At 16 years of age 
At 17 years of age 
At 18 years of age 
At 19 years of age 
At 20 years of age 

% 
40 
50 
60 
70 
80 
90 
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(b) Junior stenographers, comptometer or calculating or 
ledger machine operators shall, in addition to the 
rates set out in paragraph (a) of this subclause, re
ceive-

$ 
At 17 years of age 0.70 
At 18 years of age 1.00 
At 19 years of age 2.60 
At 20 years of age 3.40 

l1.-HOUDAYS 
(1) The following days, or the days observed in lieu shall, 

subject to Clause 7.-Overtime and Clause 9.-Sunday and . 
Holiday Work and subject as hereinafter provided, be allowed 
as holidays without deduction of pay, namely-New Year's 
Day, Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christ
mas Day and Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the parties, in lieu 
of any of the days named in the subclause. 

(2) When any of the days mentioned in subclause (1) hereof 
falls on a Saturday or a Sunday, the holiday shall be observed 
on the next succeeding Monday and when Boxing Day falls 
on a Sunday or a Monday the holiday shall be observed on the 
next succeeding Tuesday. In each case the substituted day 
shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday under 
this award, the employer's establishment or place of business, 
may be closed, in which case a worker need not present him
self for duty, and payment may be deducted, but if work be 
done ordinary rates of pay shall apply. 

(4) Where-
(i) a day is proclaimed as a whole public holiday or a 

half public holiday under section 7 of the Public and 
Bank Holidays Act, 1972; 
and 

(ii) that proclamation does not apply throughout the State 
or to the metropolitan area of the State, 

that day shall be a whole public holiday or, as the case may 
be, a half public holiday for the purposes of this award within 
the district or locality specified in the proclamation. 

(5) The provisions of this clause shall not apply to casual 
workers. 

l2.-ANNUALLEAVE 
(1) Except as hereinafter provided a period of four consecu

tive weeks' leave with payment at his ordinary rate of wage 
shall be allowed annually to a worker by his employer after a 
period of twelve months' continuous service with such em
ployer. 

(2) (a) During a period of annual leave a worker shall be 
paid a loading of 17Y2 per cent calculated on his ordinary rate 
of wage. Provided that where the worker would have received 
shift loadings as prescribed had he not been on annual leave 
during the relevant period and such loadings would have en
titled him to a greater amount than the loading of 17Y2%, then 
the shift loading shall be added to his ordinary rate of wage in 
lieu of the l7~% loading. 

(b) The loading prescribed by this subclause shall not apply 
to proportionate leave on termination. 

(c) A worker in receipt of a weekly wage prescribed by this 
award for the classification of "Senior Clerk" with the addi
tion of twenty per centum may be employed on the basis that 
the annual leave loading prescribed in paragraph (a) hereof 
may be calculated on a rate other than his ordinary rate pro
vided that such rate is not less than the Senior Clerk's rate. 

This paragraph only applies to a worker who has signed a 
statement in his own handwriting to this effect at the time of 
his engagement or to a worker employed on this basis prior to 
30th April 1981. 

(3) If any award holiday falls within a worker's period of 
annual leave and is observed on a day which in the case of 
that worker would have been an ordinary working day, there 
shall be added to that period one day, being an ordinary work
ing day, for each such holiday observed as aforesaid. 

(4) (a) If after one month's continuous service in any quali
fying twelve monthly period a worker lawfully leaves his 
employment, or his employment is terminated by the employer 
through no fault of the worker, that worker shall be paid one 
thirteenth of a week's pay at his ordinary rate of wage in re
spect of each completed week of continuous service. 

(b) In addition to any payment to which he may be entitled 
under paragraph (a) hereof, a worker whose employment ter
minates after he has completed a twelve monthly qualifying 
period and who has not been allowed the leave prescribed 
under this award in respect of that qualifying period shall be 
given payment in lieu of so much of that leave as has not been 
allowed, unless-

(i) He has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which he has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(5) Any time in respect of which a worker is absent from 
work except time for which he is entitled to claim sick payor 
time spent on holidays or annual leave as prescribed by this 
award, shall not count for the purpose of determining his right 
to annual leave. 

(6) With the consent of the employer and the employee, an
nual leave may be taken in more than one period of leave; 
provided that one of these periods shall not be less than two 
weeks. 

(7) Every worker shall be given and shall take annual leave 
within nine months after the date it falls due. 

(8) No worker shall be required to proceed on annual leave 
unless at least two weeks prior notice is given. The employer 
shall, as far as practicable, arrange to grant annual leave to 
suit the convenience of the worker. In the event of disagree
ment on any proposed alteration to annual leave arrangements 
once they are made by an employer and worker the matter 
shall be determined by a Board of Reference. 

(9) The provisions of this clause shall not apply to casual 
workers. 

(10) (a) Notwithstanding anything else herein contained an 
employer who observes a Christmas close-down for the pur
pose of granting annual leave may require a worker to take his 
annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(b) In the event of a worker being employed by an employer 
for portion only of a year he shall only be entitled subject to 
subclause (4) of this clause to such leave on full pay as is 
proportionate to the length of service during that period with 
such employer and, if such leave is not equal to the leave given 
to the other workers, he shall not be entitled to work or pay 
whilst the other workers are on leave on full pay. 

(11) In addition to the leave prescribed in this clause, work
ers rostered to work ordinary hours regularly on Sundays and 
holidays shall be allowed an additional one week's leave. 
Provided that a worker rostered to work ordinary hours regu
larly on Sundays and holidays for part of a year, shall be enti
tled to have the period of leave prescribed in this clause 
increased by one-twelfth of a week for each completed month 
of continuous service. 

(12) (a) At the request of an employee, and with the consent 
of the employer, annual leave prescribed by this clause may 
be given and taken before the completion of 12 months con
tinuous service as prescribed by subclause (1) of this clause. 

(b) If the service of an employee terminates and the em
ployee has taken a period of leave in accordance with this 
subclause and if the period ofleave so taken exceeds that which 
would become due pursuant to subclause (4) of this clause the 
employee shall be liable to pay the amount representing the 
difference between the amount received by him for the period 
ofleave taken in accordance with this subclause and the amount 
which would have accrued in accordance with subclause (4) 
of this clause. The employer may deduct this amount from 
monies due to the .employee by reason of the other provisions 
of this award at the time of termination. 

(c) The annual leave loading provided by subclause (2)(a) 
of this clause, shall not be payable when annual leave is taken 
in advance pursuant to the provisions of this subclause. The 
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not paid, for the period of leave taken in advance, 
shall payable to the employee at the end of the first pay 
period following the employee completing the qualifying pe
riod of continuous service provided in subclause (1) of this 
clause. 

13.-SICK LEAVE 

(1) (a) A worker who is unable to attend or remain at his 
place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to pay
ment during such absence in accordance with the following 
provisions. 

(b) Entitlement to payment shall accrue at a rate of one sixth 
of a week for each completed month of service with the em
ployer. 

(c) If in the first or successive years of service with the em
ployer a worker is absent on the ground of personal ill health 
or injury for a period longer than his entitlement to paid sick 
leave, payment may be adjusted at the end of that year of serv
ice, or at the time the worker's services terminate, if before 
the end of that year of service, to the extent that the worker 
has become entitled to further paid sick leave during that year 
of service. 

(2) The unused portions of the entitlement to paid sick leave 
in anyone year shall accumulate from year to year and subject 
to this clause may be claimed by the worker if the absence by 
reason of personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the time of 
the absence. Provided that a worker shall not be entitled to 
claim payment for any period exceeding ten weeks in anyone . 
year of service. 

(3) To be entitled to payment in accordance with this clause 
the worker shall as soon as reasonably practicable advise the 
employer of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary circum
stances shall be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to a worker 
who fails to produce a certificate from a medical practitioner 
dated at the time of the absence or who fails to supply such 
other proof of the illness or injury as the employer may rea
sonably require provided that the worker shall not be required 
to produce a certillcate from a medical practitioner with re
spect to absences of two days or less unless after two such 
absences in any year of service the employer requests in writ
ing that the next and subsequent absences in that year if any, 
shall be accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, the provi
sions of this clause apply to a worker who suffers personal ill 
health or injury during the time when he is absent on annual 
leave and a worker may apply for and the employer shall grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the worker was con
fined to his place of residence or a hospital as a result of his 
personal ill health or injury for a period of seven consecutive 
days or more and he produces a certillcate from a registered 
medical practitioner that he was so conimed. Provided that 
the provisions of this paragraph do not relieve the worker of 
the obligation to advise the employer in accordance with 
subclause (3) of this clause if he is unable to attend for work 
on the working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time he proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a), (b) and (c) of this subclause, 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re
placed annual leave may be taken at another time mutually 
agreed to by the employer and the worker or, failing agree
ment, shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid for in ac
cordance with the provisions of Clause 12.-Annual Leave. 

(e) Payment for replaced armualleave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
12.-Annual Leave shall be deemed to have been paid with 
respect to the replaced armualleave. 

(6) Where a business has been transmitted from one em
ployer to another and the worker's service has been deemed 
continuous in accordance with subclause (3) of clause 2 of 
the Long Service Leave provisions published in volume 59 of 
the Westerp Australian Industrial Gazette at pages 1-6, the 
paid sick leave standing to the credit of the worker at the date 
of transinission from service with the transmittor shall stand 
to the credit of the worker at the commencement of service 
with the ti-ansmittee and may be claimed in accordance with 
the provisions of this clause. 

(7) The provisions of this clause with respect to payment do 
not apply to workers who are entitled to payment under the 
Workers' Compensation Act nor to workers whose injury or 
illness is the result of the worker's own misconduct. 

(8) The provisions of this clause do not apply to casual 
workers. 

14.-CONTRACT OF SERVICE 
(1) An employer may direct an employee to carry out such 

duties as are within the limits of the employee's skill, compe
tence and training. 

(2) The employment of any employee other than a casual 
shall be terminable by one week's notice on either side. If 
such notice is not given, one week's wages shall be paid or 
forfeited as the case may be. Provided that an employee may 
be summarily dismissed for gross misconduct in which case 
he/she shall be paid up to the time of dismissal only. 

15.-MEAL ALLOWANCE 
(1) Shift Employees: 
In addition to the overtime prescribed in Clause 7.--Over

time of this Award, an employee required to work overtime 
for more than two hours after his normal finishing time shall 
be allowed a meal break and be provided with a suitable meal, 
or paid a meal allowance of $6.10 in lieu thereof. Provided 
that the meal allowance shall not be payable if the employee 
is notified the day before that he will be required to work 
overtime. 

(2) Other than Shift Employees: 
In addition to the overtime prescribed in Clause 7.--Over

time of this Award, a meal allowance of $6.1 0 shall be paid in 
the following circumstances-

(a) To an employee who, at the requirement of the em
ployer works two hours or more overtime after the 
completion of the ordinary hours on any day. 

(b) If an employee is required to work after 1.00 p.m. 
on a Sunday or any holiday, prescribed under this 
Award. 

(c) Provided that in lieu of the payment prescribed by 
this clause an employer may supply the employee 
with a suitable meal. 

16.-CERTIFICATE OF SERVICE 
On the termination of service a worker shall, on request, be 

given a Certillcate setting out the length of service and the 
duties performed. 

17.-RECORD 
(1) Each employer bound by this Award shall maintain a 

record containing the following information relating to each 
employee-

(a) The name and address given by the employee. 
(b) The age of the employee if under 25 years of age. 
(c) The classification of the employee and whether the 

employee is full-time, part-time or casual. 
(d) The commencing and finishing times of each period 

of work each day. 
(e) The number of ordinary hours and the number of 

overtime hours worked each day and the totals for 
each pay period. 



75W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETIE 2013 

(t) The wages and any allowances paid to the employee 
each pay period and any deductions made therefrom. 

(2) (a) At the time of payment of wages the employee may 
be given a pay slip showing that part of the record specified in 
paragraphs (e) to (t) of subclause (1) of this clause, with re
spect to the pay period for which payment is being made. 

(b) If a pay slip is not given to the employee as prescribed in 
paragraph (a) hereof the employer shall permit the employee 
to inspect the record either at the time of payment or at such 
other time as may be convenient to the employer. The em
ployer shall not unreasonably withhold the record from in
sp"'--ction by the employee. 

(3) (a) The record may be maintained in one or more parts 
depending on the system of recording used by the employer 
whether manual or mechanical provided that if the record is 
maintained in more than one part, those parts shall be kept in 
such a manner as will enable the inspection referred to in 
subclauses (2) and (4) of this clause, to be conducted at the 
establishment. 

(b) The record shall be kept in date order so that the inspec
tions referred to in subclauses (2) and (4) of this clause may 
be made with respect to a period of 6 years preceding the date 
of inspection. 

(c) The employer may, if it is part of normal business prac
tice, periodically send the record or any part of the record to 
another person, provided that the provision of this paragraph 
shall not relieve the employer of the obligations with respect 
to provisions contained elsewhere in this clause with the ex
ception of those contained in paragraph (b) of this subclause. 

(d) Subject to this clause the record shall be available for 
inspection by a duly authorised official of the Union during 
the normal hours of business of the employer, but excepting 
any time when the employer or his employees who are re
quired to maintain the record may be absent. 

(e) The Union official shall be permitted reasonable time to 
inspect the record and, if he requires take an extract or copy of 
any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for in
spection by the Union official when the request is made, the 
Union official and the employer or his agent may fix a mutu
ally convenient time for the inspection to take place. 

Cb) If a mutually convenient time cannot be fixed, the Un
ion official may advise the employer in writing that he re
quires to inspect the record in accordance with the provisions 
of this award and shall specify the period contained in the 
record which he requires to inspect. 

(c) (i) Employers who normally keep the record at a place 
more than 35 kilometres from the GPO Perth shall send a copy 
of that part of the record specified to the office of the Union 
within ten days of the receipt of such advice; and 

(ii) employers who normally keep the record at a place less 
than 35 kilometres from the GPO Perth shall make the record 
available to the Union official at the time specified by the 
Union official. If the record is not then made available to the 
Union official the employer shall within 3 days send a copy of 
that part of the record specified to the office of the Union. 

(d) In the event of a dispute between the Union and the 
employer as to the availability and/or supply of the record, the 
parties may apply to the Western Australian Industrial Rela
tions Commission for direction. An application for direction 
shall, subject to that direction, stay the requirements contained 
elsewhere in this clause. 

18.--CASUAL EMPLOYEES 
(1) A casual employee shall mean an employee engaged. and 

paid as such, and whose employment may be terminated by 
the giving of one hour's notice on either side, or the payment 
or forfeiture, as the case may be, of one hour's pay. 

(2) (a) A casual employee may be employed for periods not 
exceeding four weeks and, whilst so employed, shall receive 
25 per cent in addition to the appropriate ordinary hourly wage 
rate prescribed by this award with a minimum payment as for 
four hours for each work period. 

(b) The duration of the casual engagement may be extended 
to thirteen weeks in the event that the employee is engaged to 
cover for another employee who is absent on account of long 

service leave, annual leave, sick leave, injury compensable 
under the Workers Compensation and Assistance Act, or an 
authorised period of unpaid leave. 

(3) Subject to any agreement between the employer and the 
employee to the contrary subclause (3) of Clause 6.-Hours, 
shall not apply to casual employees. 

(4) Notwithstanding the provisions of this clause the basis 
and terms of employment of casual clerks may be varied in 
any particular case by agreement in writing between the em
ployer and the union. 

18A.-PART-TIME EMPLOYEES 
(1) A part-time employee shall mean an employee who, sub

ject to the provisions of Clause 6.-Hours, regularly works 
no more than 32 ordinary hours per week. 

(2) (a) At the time of engagement the employer and the 
employee shall agree to the number of ordinary hours to be 
worked by the employee in each week. 

(b) Such number of ordinary hours, once agreed, may be 
varied by either side giving the amount of notice required by 
Clause 14.--Contract of Service. 

(3) A part-time employee shall receive payment for wages, 
annual leave, holidays and sick leave on a pro rata basis in the 
same proportion as the number of hours regularly worked each 
week bears to 38 hours. 

(4) Subject to any agreement between the employer and the 
employee to the contrary, subclause (3) of Clause 6.-Hours, 
shall not apply to part-time employees. 

19.-MIXED FUNCTIONS 
A worker relieving another worker who is engaged on a 

higher class of work carrying a higher minimum rate of pay 
for a period of not less than one week continuously shall be 
paid the higher minimum rate appropriate to the position whilst 
so employed. 

20.-GENERAL 
(1) In the event of the death of a worker the cash equivalent 

of all annual leave due at the time of death shall be paid to the 
worker's dependants or personal representative. 

(2) No worker shall as a result of the operation of this award 
suffer any loss of salary which he or she may have enjoyed to 
the date of this award. 

(3) In any week where a worker requests he shall be sup
plied with the details of the amount of the ordinary wages 
due, the overtime and of all deductions made from the gross 
earnings. 

21.-PAYMENT OF WAGES 
(1) (a) The employer may elect to pay employees in cash, by 

cheque or by means of a credit transfer to a bank, building 
society or credit union account in the name of the employee. 
The day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(b) Payment shall be made within three trading days from 
the last day of the pay period and if in cash or by cheque shall 
be made during the employee's ordinary working hours. 

(c) No employer shall change the method of payment to 
employees without ftrst giving them at least four weeks' no
tice of such change. 

(d) No employee shall be required to accept a change in the 
method of payment if such change causes hardship. Any dis
pute concerning hardship in a particular case shall be referred 
to a Board of Reference for determination. 

(2) (a) The employer may elect to pay employees weekly or 
fortnightly in accordance with subclause (1) of this clause. 

(b) No employer shall change the frequency of payment to 
employees without ftrst giving them and the union at least 
four week's notice of such change. 

(c) The method of introducing a fortnightly pay system shall 
be by the payment of an additional week's wages in the last 
weekly pay before the change to fortnightly pays to be repaid 
by equal fortnightly deductions made from the next and sub
sequent pays provided the period for repayment shall not be 
less than 20 weeks, or some other method agreed upon by the 
union and the employer. 
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(3) For the purposes of effecting the rostering off of em
ployees as provided by this Award, ordinary wages may be 
paid either for the actual hours worked each pay period or an 
amount being calculated on the basis of the average of 38 
hours per week. 

22.-LONG SERVICE LEAVE 
The long service leave provisions set out in Volume 59 of 

the "Westem Australian Industrial Gazette" at pages 1 to 6 
inclusive are hereby incorporated in and shall be deemed to 
be part of this award. 

23.-RIGHT OF ENTRY 
A duly accredited representative of the union shall be per

mitted to interview any worker on legitimate union business 
on the business premises of his employer during the recog
nised meal hour of the worker with the permission of his em
ployer (which permission shall not be unreasonably withheld) 
but this permission shall not be exercised more than once in 
anyone week without the consent of the employer. 

24.-AGED AND INFIRM EMPLOYEES 
(1) Any employee who, by reason of old age or irurrmity, is 

unable to eam the minimum wage maybe paid such lesser wage 
as may from time to time be agreed upon in writing between 
the union and the employer. 

(2) In the event of no agreement being arrived at the matter 
may be referred to a Board of Reference. 

(3) After application has been made to a Board of Refer
ence and pending the decision of that Board, the employee 
shall be entitled to work for and be employed at the proposed 
lesser rate. 

25.-CERTIFlCATE OF AGE 
Workers twenty-five years of age and under, upon being 

engaged shall if requested furnish the employer with a certifi
cate showing the following particulars:-

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; and 
(d) class of work performed for each previous employer. 

No worker shall have any claim upon an employer for addi
tional wages in the event of any of the above particulars being 
wrongly stated on the certificate. If any worker shall wilfuly 
misstate his age in the certificate then he alone shall be guilty 
of a breach of this award. 

26.-TRAVELLING TIME 
(1) When a worker is required to work temporarily at a lo

cation other than his usual place of duty, any excess fare over 
that which he normally incurs shall be paid by the employer. 

(2) When a worker is engaged at such a distance that he 
cannot return at night, suitable board and lodging shall be 
found at the employer's expense. 

(3) All travelling time outside ordinary working hours shall 
be paid for at ordinary rates up to a maximum of twelve hours 
in any twenty-four hours' period from the time of starting on 
the journey: Provided that when the travelling is by coastal 
boat not more than eight hours shall be paid for in any such 
period. 

27.-DEFINITIONS 
"Adult" means a worker twenty-one years of age and over, 

or a worker who is in receipt of the prescribed adult rate of 
pay. 

28.-LOCATION ALLOWANCES 
(1) Subject to the provisions of this clause, in addition to 

the rates prescribed in the wages clause of this award, an em
ployee shall be paid the following weekly allowances when 
employed in the towns prescribed hereunder. Provided that 
where the wages are prescribed as fortnightly rates of pay, 
these allowances shall be shown as fortnightly allowances. 

TOWN Per Week 

Agnew 
Argyle (see subclause 12) 
Balladonia 

$ 
14.20 
36.70 
13.90 

TOWN 

Barrow Island 
Boulder 
Broome 
Bullfinch 
Carnarvon 
Cockatoo Island 
Coolgardie 
Cue 
Dampier 
Denham 
Derby 
Esperance 
Eucla 
Exmouth 
Fitzroy Crossing 
Goldsworthy 
Halls Creek 
Kalbarri 
Kalgoorlie 
Kambalda 
Karratha 
Koolan Island 
Koolyanobbing 
Kununurra 
Laverton 
Learmonth 
Leinster 
Leonora 
Madura 
Marble Bar 
Meekatharra 
MtMagnet 
Mundrabilla 
Newman 
Norseman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Ravensthorpe 
Roebourne 
Sandstone 
Shark Bay 
ShayGap 
Southern Cross 
Telfer· 
Teutonic Bore 
Tom Price 
Whim Creek 
Wickham 
Wiluna 
Wittenoom 
Wyndham 

Per Week 
$ 

23.90 
5.80 

22.50 
6.80 

11.50 
24.80 

5.80 
14.40 
19.50 
11.50 
23.50 

4.40 
15.80 
20.20 
28.30 
13.10 
32.10 
4.80 
5.80 
5.80 

23.10 
24.80 

6.80 
36.70 
14.30 
20.20 
14.20 
14.30 
14.90 
34.90 
12.40 
15.40 
15.40 
13.60 
11.90 
34.80 
23.90 
18.30 
18.10 
19.40 
7.60 

26.50 
14.20 
11.50 
13.10 
6.80 

32.50 
14.20 
18.10 
22.90 
22.30 
14.50 
30.90 
34.80 

(2) Except as provided in subclause (3) of this clause, an 
employee who has: 

(a) A dependant shall be paid double the allowance pre
scribed in subclause (1) of this clause; 

(b) A partial dependant shall be paid the allowance pre
scribed in subclause (1) of this clause plus the dif
ference between that rate and the amount such partial 
dependant is receiving by way of a district or loca
tion allowance. 

(3) Where an employee: 

(a) is provided with board and lodging by hislher em
ployer, free of charge; 

or 

(b) is provided with an allowance in lieu of board and 
lodging by virtue of the award or an Order or Agree
ment made pursuant to the Act; 

such employee shall be paid 66 213% of the allowances pre
scribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall have 
effect on and from the 24th day of July 1990. 
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(4) Except where an employee is eligible for payment of an 
additional allowance under subclause (2) of this clause, but 
on 31 December 1987 was in receipt of an amount in excess 
of that under General Order 603 of 1987, that employee shall 
continue to receive the allowance at the higher rate untill July 
1988 when the difference between the rate being paid and that 
due under subclause (2) of this clause shall be reduced by 33 
113%; the difference remaining on 1 January 1989 shall be 
reduced by 50% from that date and payment in accordance 
with subclause (2) of this clause will be implemented on 1 July 
1989. 

(5) Subject to subclause (2) of this clause, junior employ
ees, casual employees, part-time employees, apprentices re- . 
ceiving less than adult rate and employees employed for less 
than a full week shall receive that proportion of the location 
allowance as equates with the proportion that their wage for 
ordinary hours that week is to the adult rate for the work per
formed. 

(6) Where an employee is on annual leave or receives pay
ment in lieu of annual leave he/she shall be paid for the period 
of such leave the location allowance to which he/she would 
ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave ) he/she shall 
only be paid location allowance for the period of such leave 
he/she remains in the location in which he/she is employed. 

(8) For the purposes of this clause: 
(a) "Dependant" shall mean-

(i) a spouse or defacto spouse; or 

(ii) a child where there is no spouse or defacto 
spouse; 

who does not receive a district or location allow
ance. 

(b) "Partial Dependant" shall mean a "dependant" as 
prescribed in paragraph (a) of this subclause who 
receives a district or location allowance which is less 
than the location allowance prescribed in 
subclause (1) of this clause. 

(9) Where an employee is employed in a town or location 
not specified in this clause the allowance payable for the pur
pose of subclause (1) of this clause shall be such amount as 
may be agreed between Australian Mines and Metals Asso
ciation, the Chamber of Commerce and Industry of Western 
Australia and the Trades and Labor Council of Western Aus
tralia or, failing such agreement, as may be determined by the 
Commission. Provided that, pending any such agreement or 
determination, the allowance payable for that purpose shall 
be an amount equivalent to the district allowance in force un
der this Award for that town or location on 1 June 1980. 

(10) Nothing herein contained shall have the effect of re
ducing any 'district allowance' payable to any employee sub
ject to the provision of this Award whilst that employee as at 
1 June 1980 remains employed by his/her present employer. 

(11) Subject to the making of a General Order pursuant to 
s.50 of the Act, that part of each location allowance represent
ing prices shall be varied from the beginning of the fIrst pay 
period commencing on or after the 1st day in July of each year 
in accordance with the annual percentage change in the Con
sumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the cal
culation to be taken to the nearest ten cents. 

(12) The allowance prescribed for Argyle is equated to that 
at Kununurra as an interim allowance. Liberty is reserved to 
the parties to apply for a review of the allowance for Argyle in 
the light of changed circumstances occurring after the date of 
this Order. 

29.-UNION NOTICES 
The employer shall, if requested, provide a Notice Board 

where the union may place a copy of this award. Notices may 
be displayed by the union only with the employer's approval. 

30.-UNIFORMS 
Where uniforms are required to be worn they shall be sup

plied by the employer. 

31.-COMPASSIONATE LEAVE 
(1) An employee shall, on the death of the spouse, defacto 

spouse, father, mother, brother, sister, child, stepchild or guard
ian of dependent children of the employee be entitled to leave 
up to and including the day of the funeral of such relation; 
such leave, for a period not exceeding two days in respect of 
any such death, shall be without loss of any ordinary pay which 
the employee would have received if he/she had not been on 
such leave. 

(2) The right to such paid leave shall be dependent on com
pliance with the following conditions: 

(a) The employee shall give the employer notice ofhisl 
her intention to take such leave as soon as reason
ably practicable after the death of such relation, and 
in respect of a death overseas of a prescribed rela
tive, the employee shall provide to the employer such 
evidence that he/she is attending the funeral. 

(b) Satisfactory evidence of such death shall be furnished 
by the employee to the employer. 

(c) The employee shall not be entitled to leave under 
this clause in respect of any period which coincides 
with any other period of leave entitlement under this 
Award or otherwise. 

32.-MATERNITY LEAVE 
(1) Eligibility for Maternity Leave 
A worker who becomes pregnant shall, upon production to 

her employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confInement, be 
entitled to matemity leave provided that she has had not less 
than 12 months' continuous service with that employer im
mediately preceding the date upon which she proceeds upon 
such leave. 

For the purposes of this clause : 
(a) A worker shall include a part-time worker but shall 

not include a worker engaged upon casual or sea
sonal work 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave. 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from twelve to 52 weeks and shall include a pe
riod of six weeks' compulsory leave to be taken im
mediately before the presumed date of confInement 
and a period of six weeks' compulsory leave to be 
taken immediately following confInement. 

(b) A worker shall, not less than 10 weeks prior to the 
presumed date of confInement, give notice in writ
ing to her employer stating the presumed date of 
confmement. 

(c) A worker shall give not less than four weeks' notice 
in writing to her employer of the date upon which 
she proposes to commence maternity leave, stating 
the period of leave to be taken. 

(d) A worker shall not be in breach of this order as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confInement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job. 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the worker make it inad
visable for the worker to continue at her present work, the 
worker shall, if the employer deems it practicable, be trans
ferred to a safe job at the rate and on the conditions attaching 
to that job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the worker 
may, or the employer may require the worker to, take leave for 
such period as is certified necessary by a duly qualified medi
cal practitioner. Such leave shall be treated as maternity leave 
for the purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the maternity 

leave beyond 52 weeks, the period may be length-
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ened once only, save with the agreement of the em
ployer, by the worker giving not less than 14 days' 
notice in writing stating the period by which the leave 
is to be lengthened. 

(b) The period of leave may, with the consent of the 
employer, be shortened by the worker giving not less 
than 14 days' notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of a worker 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of a worker then on maternity 
leave terminates other than by the birth of a living 
child, it shall be the right of the worker to resume 
work at a time nominated by the employer which 
shall not exceed four weeks from the date of notice 
in writing by the worker to the employer that she 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of a worker not then on mater

nity leave terminates after 28 weeks other than by 
the birth of a living child then-

(i) she shall be entitled to such period of unpaid 
leave (to be known as special maternity leave) 
as a duly qualified medical practitioner certi
fies as necessary before her return to work, or 

(ii) for illness other than the normal consequences 
of confinement she shall be entitled, either in 
lieu of or in addition to special maternity leave, 
to such paid sick leave as to which she is then 
entitled and which a duly qualified medical 
practitioner certifies as necessary before her 
return to work. 

(b) Where a worker not then on maternity leave suffers 
illness related to her pregnancy, she may take such 
paid sick leave as to which she is then entitled and 
such further unpaid leave (to be known as special 
maternity leave) as a duly qualified medical practi
tioner certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, spe
cial maternity leave and maternity leave shall not 
exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) A worker returning to work after the completion of 
a period of leave taken pursuant to this subclause 
shall be entitled to the position which she held im
mediately before proceeding on such leave or, in the 
case of a worker who was transferred to a safe job 
pursuant to subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there are 
other positions available, for which the worker is 
qualified and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage to 
that of her former position. 

(7) Maternity Leave and Other Leave Entitlements. 
Provided the aggregate of leave including leave taken pur

suant to subclauses (3) and (6) hereof does not exceed 52 
weeks: 

(a) A worker may, in lieu of or in conjunction with ma
ternity leave, take any annual leave or long service 
leave or any part thereof to which she is then enti
tled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding aDnualleave or long service leave), 
shall not be available to a worker during her absence 
on maternity leave. 

(8) Effect of Maternity Leave on Employment. 
Notwithstanding any award or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of a worker but shall not be taken into account in 
calculating the period of service for any purpose of the award. 

(9) Termination of Employment. 
(a) A worker on maternity leave may terminate her em

ployment at any time during the period of leave by 
notice given in accordance with this award. 

(b) An employer shall not terminate the employment of 
a worker on the ground of her pregnancy or of her 
absence on maternity leave, but otherwise the rights 
of an employer in relation to termination of employ
ment are not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) A worker shall confirm her intention of returning to 

her work by notice in writing to the employer given 
not less than four weeks prior to the expiration of 
her period of maternity leave. 

(b) A worker, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the posi
tion which she held immediately before proceeding 
on maternity leave or, in the case of a worker who 
was transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately be
fore such transfer. Where such position no longer 
exists but there are other positions available for which 
the worker is qualified and the duties of which she is 
capable of performing, she shall be entitled to a po
sition as nearly comparable in status and salary or 
wages to that of her former postion. 

(11) Replacement workers. 
(a) A replacement worker is a worker specifically en

gaged as a result of a worker proceeding on mater
nity leave. 

(b) Before an employer engages a replacement worker 
under this subclause, the employer shall inform that 
person of the temporary nature of the employment 
and of the rights of the worker who is being replaced. 

(c) Before an employer engages a person to replace a 
worker temporarily promoted or transferred in order 
to replace a worker exercising her rights under this 
clause, the employer shall inform that person of the 
temporary nature of the promotion or transfer and of 
the rights of the worker who is being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring an employer to engage a replace
ment worker. 

(e) A replacement worker shall not be entitled to any of 
the rights conferred by this clause except where her 
employment continues beyond the twelve months 
qualifying period. 

33.-SUPERANNUATION 
(1) Definitions: 
In this clause: 

(a) "Approved Occupational Superannuation Fund" 
means a superannuation fund which complies with 
the Occupational Superannuation Standards Act, 
1987. 

(b) "Fund" means: 
(i) the Clerical, Administrative and Retail Em

ployees' Superannuation Plan; or 
(ii) Westscheme; or 

(iii) any other approved occupational superannua
tion fund; or 

(iv) any other approved occupational superannua
tion fund to which an employer or employee 
who is a member of the religious fellowship 
known as the Brethren elects to contribute. 

(c) "Ordinary Time Earnings" means the base classifi
cation rate, including supplementary payments where 
appropriate, in charge rates, shift penalties and any 
overaward payments, together with any other all 
purpose allowance or penalty payment for work in 
ordinary time and shall include in respect to casual 
employees the appropriate casualloadings prescribed 
by this award, but shall exclude any payment for 
overtime worked, vehicle allowances, fares or trav
elling time allowances (including payments made for 
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travelling relating to distant work), commission or 
bonus. 

(d) "Eligible Employee" means an employee whose 
employment is regulated by this Award, who has 
completed one month's continuous service with the 
employer, who becomes a member of the fund, and 
for whom 3% of ordinary time earnings equals $2.00 
per week or more. The sum of $2.00 shall be in
creased to correspond to increases in administrative 
charges in Westscheme from time to time. 

(e) "Trustee" means the trustee of the relevant fund. 
(2) Choice of Fund: 

(a) Existing employers as at the date of this order must 
notify the Union of the fund in subclause (I)(b)(iii) 
to which they intend to contribute and the date of 
commencement of contributions. 

(b) The Union must be notified in writing of the choice 
of fund and the date of commencement of contribu
tions referred to in paragraph (a) within 30 days of 
the date of this order. 

(c) Future employers must notify in writing the Union 
of the fund in subclause (1)(b)(iii) into which they 
intend to contribute and the intended date of the com
mencement of contributions at least 30 days prior to 
the payment of the first contributions to the fund. 

(d) Within 30 days of the notice referred to in paragraphs 
(b) and (c) the Union may challenge the suitability 
of the proposed fund by notifying both the Commis
sion and the employer of a dispute. 

(3) Contributions: 
(a) An employer shall, subject to subclauses (11) and 

(12), contribute to a fund referred to in subclause 
(1 )(b) in respect of all eligible employees an amount 
equal to 3% of each employee's ordinary time earn
ings each week with effect from the fIrst pay period 
on or after 1 July, 1989, or the employee's com
mencement date, whichever is the later. 

(b) Employer contributions together with any employee 
deductions shall be paid monthly for pay periods 
completed in each month. Provided that payments 
may be made at such other times and in such other 
manner as may be agreed in writing between the Trus
tee of the Fund and the employer from time to time. 

(c) No contributions shall be made for: 
(i) periods of unpaid leave or unauthorised ab

sences; or 
(ii) annual leave or any other payments paid out 

on termination. 
(4) Alternative Calculation of Payments: 
Notwithstanding the provisions of this clause the payment 

required to be made to a fund may be calculated on a basis 
agreed in writing between the Union and the employer. 

(5) Employer to Continue Participation: 
An employer who participates in the fund shall not cease 

participation in the fund whilst employing any eligible em
ployee. 

(6) Cessation of Contributions: 
The obligation of the employer to contribute to the fund in 

respect of an eligible employee shall cease on the last day of 
an eligible employee's employment with the employer. 

(7) Employer Failure to Participate in Fund: 
(a) Where an employer has failed to make application 

to participate in a fund or has failed to make pay
ments to a fund, the employer shall be required to 
make application to participate in a fund or to make 
payments to a fund within seven days of the failure 
being brought to the employer's attention by any 
person. 

(b) Where there has been a failure to make application 
to participate in a fund, upon acceptance by the trus
tee the employer shall make a once only contribu
tion to a fund in respect of each eligible employee 
equivalent to the contributions which would other
wise have been payable in accordance with this 
clause. 

(c) Where there has been a failure to make payments to 
a fund the employer shall make a once only contri
bution to a fund in respect of each eligible employee 
equivalent to the contributions which the employer 
has failed to pay. 

(8) Employees' Additional Voluntary Contributions: 
(a) Where the rules of the fund allow an eligible em

ployee to make additional contributions an eligible 
employee may elect to make additional contributions 
to the fund and the employer shall, where an elec
tion is made upon the direction of the employee de
duct contributions from the employee's wages and 
pay them to the fund in accordance with the direc
tion of the employee and the rules of the fund. 

(b) If 3% of an employee's ordinary time earnings are 
less than $2.00 and the employee elects: 

(i) to make voluntary contributions to the fund; 
or 

(ii) to have death and/or disability cover, 
then the employer contribution shall be payable to 
the fund. 

(9) Existing Superannuation Arrangements: 
No employer shall be excluded from this clause on the basis 

of existing voluntary superannuation arrangements. 
(10) Supersession by Other Award or Agreement: 
Nothing contained in this clause shall prevent any or all of 

the parties to this award from entering into other awards or 
agreements which have the effect of superseding the superan
nuation provisions contained in this clause. 

(11) Suspension: 
(a) Where, pursuant to subclause (2)(d) the Union chal

lenges an employer's choice of fund, the employer 
shall not make contributions to that fund until the 
dispute has been resolved by the Commission. 

(b) The contributions not made pursuant to paragraph 
(a) shall be made to the appropriate fund in accord
ance with subclause (3)(a) following the resolution 
of the dispute by the Commission. 

(12) Employee Entry into Fund: 
(a) The employer must provide an employee with an 

application to join a fund within 14 days of the op
erative date of this clause or within 14 days of an 
employee commencing employment, whichever is 
the later. 

(b) The employer is not obliged to make contributions 
to a fund: 

(i) where an employee has completed a letter of 
denial; or 

(ii) where an employee has not completed and 
returned the application referred to in para
graph (a) within 28 days of the operative date 
of this clause or within 28 days of an employee 
commencing employment, whichever is the 
later. 

provided that an employer shall make contributions 
to a fund from the date on which the employee sub
sequently completes an application form. 

(c) If the employer fails to provide the employee with 
the application form referred to in paragraph (a) 
within the time prescribed in that paragraph the em
ployer shall be obliged to make contributions as if 
the application had been provided within the pre
scribed time, provided that the employee returns the 
application within 14 days of being provided with 
the application by the employer. 

(d) The letter of denial shall be in the following form: 
"To (employer) 

I have received an application for membership of 
the non-contributory Superannuation Fund an un
derstand: 

(I) that should I sign such form you will make 
contributions on by behalf; and 

(2) that I am not required to make contributions 
of my own; and 
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(3) that no deductions will be made from my 
wages for superannuation without my consent 

However, I do not wish to be a member of the Fund 
or have contributions made on my behalf. 

(Signature) 

(Name) 

(Address) 

(Classification) 

(Date)" 
(e) A copy of the letter of denial shall be forwarded to 

the Union. 
(13) Preservation: 
The provisions of this clause shall not apply to any employer 

who has entered into an arrangement to pay superannuation 
contributions into any other approved occupational superan
nuation fund and such arrangement has been ratified by either 
the Western Australian Industrial Relations Commission or 
the Australian Industrial Relations Commission. 

34.-AWARD MODERNISATION (ENTERPRISE 
AGREEMENTS) 

(1) The parties are committed to modernising the terms of 
this award. 

(2) Employers and employees covered by this award may 
reach agreement at the level of individual enterprises to pro
vide for more flexible working arrangements, improved qual
ity of working life, enhanced skills and job satisfaction. Such 
Enterprise Agreements may involve a variation in the appli
cation of award provisions in order to meet the requirements 
of individual enterprises and their employees. Agreements 
may be negotiated and consequential award variations proc
essed in accordance with subclause (3) of this clause. 

(3) The Union will discuss all matters relating to increased 
flexibility that are raised by the employer. Any such discus
sion with the Union shall be on the premise that: 

(a) The majority of employees at the enterprise must 
genuinely agree. 

(b) No employee will lose income as a result of the 
change. 

(c) The Union must be party to the agreement, in par
ticular, where enterprise level discussions are con
sidering matters requiring any award variation, the 
Union shall be invited to participate. 

(d) The Union shall not unreasonably oppose any agree
ment. 

(e) Agreements are to be submitted for ratification by 
the Commission. 

Dated at Perth this 9th day of April, 1970. 

SCHEDULE OF RESPONDENTS 
Swan Taxis Co-Op Ltd. 
Yellow Cabs (W.A.) Ltd. 

SCHEDULE-NAMED UNION PARTY 
The Federated Clerks' Union of Australia, Industrial Union 

of Workers, W.A. Branch is a named party to this Award. 

COMMUNITY COLLEGES AWARD 1990 
No. A 19 of 1988(R). 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is 
published hereunder for general information. 

Dated at Perth this 5th day of May, 1995. 
J.CARRIGG, 

Registrar. 

COMMUNITY COLLEGES AWARD 1990 
Award No. A 19 of 1988(R). 

I.-TITLE. 
This award shall be known as the "Community Colleges" 

Award, 1990 and replaces Award No. A 21 of 1986 as varied. 

1A.-STATEMENT OF PRINCIPLES DECEMBER 1994. 
It is a condition of this Awardllndustrial Agreement that 

any variation to its terms on or from the 30th day of December 
1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT. 
1. Title 

lA. Statement of Principles December 1994 
2. Arrangement 
3. Area and Scope 
4. Term 
5. Definitions 
6. Appointment Provisions 
7. Contract of Service 
8. Limited Term Employees 
9. Part Time Employees 

10. Salaries 
11. Hours of Duty 
12. Annual Increments 
13. AnnualLeave 
14. Sick Leave 
15. Long Service Leave 
16. Maternity Leave 
17. Parenting Leave 
18. BereavementLeave 
19. Special Leave with Pay 
20. }>rofessional Experience Programmes 
21. Study Leave 
22. Higher Duties 
23. Locality Allowances 
24. Travelling Allowances 
25. Deduction of Union Subscriptions 
26. Leave to Attend Union Business 
27. Trade Union Training Leave 
28. Grievance Procedure 
29. Notification of Change 
30. Award Modernisation 
31. Performance of Relevant Skills 

Schedule A-Salaries 
Schedule B-Part Time Provisions 
Schedule C-Parties to Award 
Schedule D-Locality Allowances 
Schedule E-Travelling Allowance 
Schedule F-Travel Concessions for Annual Leave 

3.-AREA AND SCOPE. 
This Award shall apply to all academic employees as defined, 

employed in the respondent Colleges in the State of Western 
Australia. 

4.-TERM. 
The term of this Award will be one month on and from the 

5th day of February, 1990 except where liberty to apply is 
reserved. 
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5.-DEFINITIONS. 

(1) "Academic employee or Academic staff' means those 
persons employed in the classifications listed in Schedule A
Salaries of this award or any person by whatever name 
described who performs all or part of the duties of the aforesaid 
persons and includes persons employed in a relieving capacity 
in substitution for those persons but not so as to describe a 
person whose major and substantial employment is clerical 
work and does not include persons employed on a sessional 
basis. 

"Council" means the Council of the College and includes 
any person authorised by the Council to act on its behalf. 

"Limited Term Employee" means a member of the academic 
staff employed on a full-time or fraction of full-time contract 
of specified duration. 

"Part time employee" means a member of the academic staff 
employed on teaching contact duties only and employed in 
accordance with Schedule B-Part Time Provisions of this 
award. 

"Spouse" means wife or husband and shall include the 
partner in the case of couples living together in a de-facto 
relationship. 

(2) It is agreed that the question of whether or not Heads of 
School should be included in the award is not yet agreed and 
liberty is reserved to the applicant to apply to include such 
persons at any time. 

6.-APPOINTMENT PROVISIONS. 

(1) Date of Employment 

The date of employment shall be deemed to be the date on 
which the appointee would have commenced his/her journey 
had he/she travelled by the most direct practicable route to 
take up hislher appointment, or that date at which hislher 
previous employment terminated, according to whichever is 
the later. Alternatively, the date of appointment may be a date 
agreed to by the employee and the employer. 

(2) Travelling Expenses 

The employer will pay the cost of the most economical air 
fares for the appointee, hislher spouse and dependants under 
the age of 18 but also including a dependant who is a disabled 
child under the age of 25, from the appointee's place of 
residence to the place of employment. 

(3) Removal Expenses 

(a) Intra State 

Academic employees recruited from areas outside 
the locality will be entitled to re-imbursement of re
moval expenses on the same basis as apply to per
manent officers employed under the provisions of 
the Public Service Act. 

(b) Inter State and Overseas 

Academic employees recruited from other States and 
overseas will be allowed re-irnbursement of removal 
expenses to the same extent as is applied to academic 
employees recruited at WAIT, UWA and WACAE 
and adjusted to allow for the journey between Perth 
and the College. 

(4) Settling In Allowance 

A new appointee recruited from outside the locality will be 
entitled to a settling in allowance. 

The settling in allowance shall be the equivalent of one 
percent of the annual salary of Level 8 in Schedule A-Salaries 
of this award and one half of one percent of the same salary 
for the appointee's spouse and each of the appointee's 
dependants. 

Provided that the Settling In Allowance shall be paid once 
only in respect of a family unit and once only if the Council 
should employ both spouses. 

(5) Repayment on Early Resignation 

Where an employeebas been paid or payment has been made 
on his/her behalf by the employer, for travelling expenses, 
removal expenses, and settling in allowances, and wh~the 
employee resigns before the expiry of two years from the date 
of appointment the employee may be required to refund to the 

employer that portion of these expenses paid on the employee's 
behalf calculated as follows: 

Total relevant expenses x complete months remaining in period 

24 
(6)Accommodation Allowance 
The necessary and reasonable cost of hotel accommodation 

in transit and on arrival will be met by the College up to a 
maximum of one month. The Council may agree to extend 
this period where an appointee has been granted a housing 
entitlement. 

7.-CONTRACT OF SERVICE. 
(1) The appointment of each employee shall in the rITst 

instance be employment on probation only, which probationary 
period shall be for twelve months. 

(2) At any time during the probationary period the contract 
of employment may be terminated by the employer or employee 
by 6 weeks written notice or by payment in lieu of notice. 

(3) At least two months before the completion of the 
probationary period, the Council shall decide to: 

(a) allow the probationary period to lapse; or 
(b) appoint the person as an academic employee; or 
(c) extend the probationary employment for a time not 

exceeding a further twelve months. Provided that 
the probationary period may be extended to provide 
the employer with a teaching period equivalent to 
two semesters in which to assess the employee but 
where the extension is for any other reason the em
ployer shall advise the employee in writing of those 
aspects of the employee's performance of the re
quired duties, which warrant the extension. 

(4) Where the Council extends the period of probationary 
employment, the contract of employment may be terminated 
as set out in subclause (2) of this clause. 

(5) Except as provided in section (a) of this subclause the 
contract of employment of an academic employee may be 
terminated by either party hereto giving two months notice in 
writing, or such lesser period as agreed between the parties, 
or by payment of the equivalent salary by either party in lieu 
of such notice. This provision shall apply in the case of limited 
term employees unless a period of notice is expressly provided 
for in the limited term contract of service. 

(a) Neither party shall give notice of the termination of 
the contract of employment of an academic employee 
during the months of January, February, July or Au
gust. 

(b) At other times of the year a College will normally 
give consideration to a request from an academic 
member of staff for a mutually agreed reduction in 
the notice period required in the following circum
stances: 

(i) When, before submitting written notice, the 
lecturer concerned formally discusses with hisI 
her Head of DepartrnentJHead of School or 
director the reasons for wishing to leave early; 
and 

(ii) When there are critical reasons why the lec
turer wishes to leave early; and 

(ill) When the early release of the lecturer will not 
increase costs and will not seriously affect the 
work of the College (eg. teaching programmes, 
course development, research activity, etc.). 

(6) Notwithstanding the foregoing, nothing shall prevent the 
employer from terminating the contract of an employee without 
due notice if the employee is deemed guilty of misconduct. 
An employee so terminated shall be provided in writing with 
the alleged facts of the misconduct upon which the decision 
to terminate was made. 

(7) An employee whose employment is confirmed as tenured 
shall hold that position uatil the employee: 

(a) retires; 
(b) resigns; or 
(c) has his/her contract of employment terminated by 

the employer in accordance with this clause. 



2020 WESTERN AUSTRALIAN INDUSTRIAL GAZETfE 7SW.A.I.G. 

(8) An employee having attained ftfty-five years of age shall 
be entitled to retire upon giving three months notice in writing. 

(9) Nothing herein contained shall prevent the employer and 
employee by agreement changing the contract of employment 
from full time to a fraction of full time or vice versa but not so 
as to effect the tenure of the employee. 

8.-LIMI'IED TERM EMPLOYEES. 
(1) Notwithstanding the provisions of Clause 7.-Contract 

of Service of this award, any person employed for a limited 
term shall be advised in writing of the appointment, such advice 
shall specify the dates of commencement and termination of 
their employment. 

(2) Limited term employees (full time) shall be entitled to 
all rights and conditions as are provided in this award for 
employees with tenure excepting professional experience 
programmes and maternity leave. 

(3) Lirnited term employees (fraction of full time) shall be 
entitled to all rights and conditions as are provided for 
employees with tenure excepting professional experience 
programmes and maternity leave but vacation leave, sick leave, 
long service leave and the like shall be paid pro rata to the full 
time rate. 

(4) Where a public holiday falls on a day upon which fraction 
of full time employees would normally work, they shall be 
paid for that public holiday notwithstanding that their normal 
day is transferred to another day during the week in which the 
holiday falls. 

9.-PART TIME EMPLOYEES. 
Any employee engaged as a part time employee will not be 

entitled to any of the provisions of this award other than those 
provided in Schedule B-Part Time Provisions of this award. 

1O.-SALARIES. 
(1) Salaries and Salary ranges shall be in accordance with 

Schedule A-Salaries of this award. 
(2) Salaries shall be paid fortnightly by direct funds transfer 

to the credit of an account nominated by the employee at a 
bank, building society or credit union approved by the Under 
Treasurer or an Accountable Officer. 

Provided that where such form of payment is impractical or 
where some exceptional circumstances exist, and by agreement 
with the Council and the Union, payment may be made by 
cheque. 

(3) The salaries of employees set out in Schedule A
Salaries of this award shall be varied at the same time as the 
salaries contained in the Govemment School Teachers Salaries 
Award (1981) so as to maintain the relativities. 

H.-HOURS OF DUTY. 
(1) Academic employees will have teaching duties of 800 

hours per year and these are to be worked as agreed by prior 
arrangement between the individual academic staff member 
and the employer. These duties will normally be worked as 
22 hours per week over 36 teaching weeks or 20 hours over 
40 teaching weeks per year and shall not include enrolment, 
examination or examination marking periods. 

(2) (a) Compensation for teaching hours in excess of 44 or 
the agreed maximum working load in a two week pay period 
shall be by either: 

(i) allowing time off in lieu on the basis of 1.5 hours 
for each hour in excess of the agreed maximum teach
ing load. Such time off in lieu to be taken by agree
ment between the employee and the employer at a 
time convenient for the College; or 

(ii) payment at the rate of 1.5 hours for each hour in 
excess of the agreed maximum teaching load. 

Provided that the hourly rate shall be determined by dividing 
the staff member's fortnightly salary by 75 with the maximum 
hourly rate payable not exceeding the hourly rate payable to a 
Lecturer Level 13 contained in Schedule A.-Salaries to this 
award. 

(b) Prior to scheduling an activity which will lead to 
entitlements under this clause, the College and the Lecturerls 
concerned will agree whether compensation shall be provided 
as set out in subparagraph (i) or (ii) of paragraph (a) of this 
subclause. 

(c) Alternative arrangements to for excess 
teaching hours may be negotiated an individual 
College and the appropriate SSTUW A branch, subject always 
to the approval of the Department of Productivity and Labour 
Relations and the State School Teachers' Union of Western 
Australia. 

(3) Except when an employee is absent from duty on leave 
in accordance with the provisions of this award, or as approved 
by the employer, employees are required to be in attendance 
at the College at such times as are necessary to maintain the 
efficient operations of the College. 

(4) All contact hours worked beyond 5.00 p.m. or on 
weekends will be compensated with 1.5 hours time off during 
normal working hours. 

(5) Any disagreement arising between the parties upon the 
application of subclause (3) of this clause may be referred to 
the Commission for determination. 

12.-ANNUAL INCREMENTS. 
(1) The salary of an employee shall be progressively 

increased subject to satisfactory service from the minimum to 
the maximum of the applicable salary range, by annual 
increments to the annual increment date of subclause (2) of 
this clause. Incremental movements shall be in accordance 
with the provisions of Schedule A-Salaries of this award. 

(2) Each annual increment date shall be determined from 
the date of commencement with the employer in accordance 
with the following: 

(a) Appointed December 1 to February 28 or 29. 
increment date-January l. 

(b) Appointed March 1 to May 3l. 
increment date-April 1. 

(c) Appointed June 1 to August 3l. 
increment date-July 1. 

(d) Appointed September 1 to November 30. 
increment date--October 1. 

(3) Where an employee is employed fraction of full time 
and the aggregate of their service equates to a year of service 
of a full time employee they shall be paid increments pursuant 
to subclause (1) of this clause. 

13.-ANNUAL LEAVE. 
(1) An employee shall be entitled in addition to gazetted 

Public Service Holidays to leave of absence for recreation at 
the rate of six weeks on full salary for each completed period 
of twelve months continuous service. Entitlements to 
recreation leave will be recorded one year in advance on the 
1st day of January each year and subject to subclause (3) of 
this clause may be taken at any time during the accrual year 
and up to Friday of the week prior to the commencement of 
the first semester of the following year. The leave prescribed 
by this clause is inclusive of leave granted to Public Sector 
Employees for the location of the employee. 

(2) An employee who is first appointed from a date after 
January 1, shall, for continuous service to December 31 next 
following, be recorded as able to request pro-rata annual 
recreation leave in accordance with the following table-

Completed calendar 
months of service 
inthatyear12345 6 7 8 91011 
Pro-rata annual 
leave credit 2 5 7 9 12 15 17 20 22 24 27 

(3) The time during which an employee may take annual 
recreation leave shall, in every case, be such as is approved by 
the Council. 

(4) Annual Leave not taken during the accrual year or before 
the Friday of the week prior to the commencement of the fIrst 
semester of the following year, shall be regarded as having 
been taken, unless the permission of the Council has been 
obtained to defer all or some of the accrued leave. Leave 
deferred in accordance with this subclause shall be regarded 
as having been taken the following year unless the permission 
of Council has been obtained to further defer some or all of 
the deferred leave. 

(5) An employee who resigns or retires, or whose 
appointment is terminated after having been annual 
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recreation leave, shall refund the value of any unearned portion 
of such leave calculated by deducting from the annual 
recreation leave provision that portion to which the employee 
was entitled in accordance with the table in subclause (2) of 
this clause. 

(6) Should any gazetted Public Service Holiday occur during 
the period an employee is absent on annual recreation leave 
and such day would normally be an ordinary working day for 
the employee, a day in lieu of each holiday shall be added to 
annual recreation leave entitlement. 

(7) Employees shall be entitled to a loading on annual leave 
on the last pay day of each year in respect of annual leave 
accrued since January of that year. The payment shall be 
calculated as 17-112% of the employee's current salary with 
respect to a maximum of four week's annual recreation leave 
provided that the maximum amount payable shall not exceed 
the Australian Statisticians calculation of the national average 
weekly earnings per employed male unit (Original Series) for 
the September quarter of the leave accrual year. 

(8) Notwithstanding any other provision of this Award, no 
annual leave loading shall be paid on pro rata annual leave 
due on resignation. 

(9) (a) (i) Employees and their dependents proceeding 
on annual leave to either Perth or Geraldton 
from headquarters situated in areas 3,5 and 6 
and in that portion of area 4 located north of 
30 degrees south latitude, as defined in 
paragraph (u) of this subclause, shall be enti
tled to the concessions contained in 
Schedule F of this award; provided that the 
employee has at lease 12 months' service in 
these areas. 

(u) For the purposes of this clause: 
(aa) District 1 shall mean the area within a 

line commencing on the coast; thence 
east along latitude 28 to a point north 
of Tallering Peak; thence due south to 
Tallering Peak; thence south east to 
Mt Gibson and Burracoppin; thence to 
a point south east at the junction oflati
tude 32 and longitude 119; thence south 
along longitude 119 to the coast. 

(bb) District 2 shall mean that area within a 
line commencing on the south coast at 
longitude 119 thence east along the 
coast to longitude 123; thence north 
along longitude 123 to a point on lati
tude 30; thence west along latitude 30 
to the boundary of No. 1 District. 

(cc) District 3 shall mean that area within a 
line commencing on the coast at lati
tude 26; thence along latitude 26 to lon
gitude 123; thence south along 
longitude 123. to the boundary of No. 2 
District. 

(dd) District 4 shall mean that area within a 
line commencing on the coast at lati
tude 24; thence east to the South Aus
tralian Border; thence south to the coast; 
thence along the coast to longitude 123; 
thence north to the intersection of lati
tude 26; thence west along latitude 26 
to the coast. 

(ee) District 5 shall mean that area of the 
State situated between latitude 24 and 
a line running east from Carnot Bay to 
the Northern Thrritory. 

(fi) District 6 shall mean that area of the 
State north of a line runDing east from 
Camot Bay to the Northern Territory 
border. 

(ill) An employee who has less than 12 months' 
service in the abovementioned areas and who 
is required to proceed on annual leave to suit 
departmental convenience shall be entitled to 
the concessions. The concession may also be 
given to an employee who proceeds on an-

nualleave before completing the 12 months 
service provided that the employee returns to 
the area to complete the 12 months service at 
the expiration of the period of leave. 

(iv) The mode of travel is to be at the discretion of 
the employer. 

(v) Travel concessions not utilised within 
12 months of becoming due will lapse. 

(vi) (aa) Part time employees are entitled to 
travel concessions pursuant to this 
clause on a pro-rata basis according to 
the usual number of hours worked per 
week, ego a part time employee work
ing 20 hours per week is entitled to 201 
37.5 of either the air fares or mileage 
payments. 

(bb) Travelling time shall be calculated on a 
pro-rata basis according to the number 
or hours normally worked. 

(b) Employees, other than those whose headquarters are 
located north of the 26 degree south latitude, whose 
headquarters are situated two hundred and forty kilometres or 
more from Perth General Post Office and who travel to Perth 
for their annual leave may be granted by the employer 
reasonable travelling time to enable them to complete the return 
journey. 

(10) The conditions of subclause (9) are those applicable to 
permanent officers employed under the provisions of the Public 
Service Act, 1978. 

14.-SICK LEAVE. 
(1) (a) An employee will be credited one year in advance on 

the 1st day of January each year with a sick leave entitlement 
of ten days per annum on full pay and five days on half pay 
and this entitlement will be cumulative. 

(b) An employee who is first appointed from a date after the 
1 st January shall, for continuous service to the 31 st December 
following, be credited at the date of appointment with pro rata 
sick leave entitlement in accordance with the following table-

Completed calendar 1 2 3 4 5 6 7 8 9 10 11 months of 
service in that year 
Pro Rata Sick Leave Entitlement (Working Days) 

on full pay 1 2 2 3 4 5 5 6 7 8 9 

on half pay - - I 2 2 2 3 4 4 5 5 
(c) An employee engaged full time may also be credited 

with any continuous recognised employment. 
(2) An application for leave of absence on the grounds of 

illness exceeding two consecutive working days shall be 
supported by the certificate of a registered medical practitioner, 
or where the nature of illness consists of a dental condition 
and the period of absence does not exceed five consecutive 
working days, by a certificate of a registered dentist. 

(3) The number of days leave of absence which may be 
granted without production of a medical or dental certificate 
shall not exceed in the aggregate five working days in anyone 
calendar year. 

(4) At any time after one month's continuous absence on 
account of illness from the date of a fIrst medical certificate, 
the Council may require an employee-

(a) to submit a further medical certificate supporting con
tinuation of the absence; and 

(b) after six months continuous absence to undergo a 
medical examination and other tests such as a regis
tered medical practitioner nominated by the Coun
cil may require, at the expense of the Council. 

(5) Arrangements shall be made for the immediate superior 
to be informed forthwith by an employee who is unfit for duty 
as a consequence of an illness or injury. As soon as reasonably 
possible thereafter, the employee shall make a formal 
application for sick leave to cover the absence from duty; 
otherwise the absence shall be treated as being leave without 
pay. 

(6) Additional sick leave may be provided in special 
circumstances by decision of the Council. 
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(7) Where an em'olovee is ill during a period of-

annual leave for recreation-for a period of at least 
seven continuous days; or 

(b) long service leave-for a period of at least fourteen 
continuous days; and 

produces at the time, or as soon as possible thereafter, medical 
evidence satisfactory to the Council that as a result of illness 
the employee was confined to a place of residence or a hospital, 
the employee, with the approval of the Council, shall be granted 
additional leave equivalent to the number of normal working 
days during which the employee was so confmed at a time 
convenient to the Council. 

(8) Illness during a professional experience programme shall 
not qualify for additional sick leave or absence for professional 
experience programme. 

(9) (a) An employee who suffers personal injuries by accident 
necessitating absence from work shall be granted sick leave 
entitlement providing the absence caused by the accident is 
within the provisions of the Workers Compensation and 
Assistance Act, 1981. 

(b) Provided that where the employee is unable to resume 
duty at the expiration of a period of twenty-six weeks, such 
further leave as is required shall be granted but half the period 
of such further leave shall be debited against the employee's 
sick leave entitlement. 

I5.-LONG SERVICE LEAVE. 

(1) Each employee who has completed a period of seven 
years of continuous service shall be entitled to thirteen weeks 
long service leave on full pay. 

(2) Each employee is entitled to an additional thirteen weeks 
of long service leave on full pay for each subsequent period of 
seven years of continuous service completed by the employee. 

(3) For the purpose of determining an employee's long 
service leave entitlement under the provisions of subclauses 
(1) and (2) of this clause, the expression "continuous service" 
includes any period during which the employee is absent on 
full or part pay from the employee's duties in the College 
but not include:-

(a) any period exceeding two weeks during which the 
employee is absent on leave without pay, unless the 
Council determines otherwise; 

(b) any period during which the employee is taking long 
service leave entitlement or any portion thereof; 

(c) any service by an employee who resigns, is dismissed 
or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termi
nation when that prior service had actually entitled 
the employee to long service leave under subclause 
(1) or (2) of this clause. 

(d) any period of service between the commencing date 
approved by the Council pursuant to subclauses (5) 
and (6) of this clause and the date on which an em

,ployee reduces his entitlement to the maximum ap
proved under subclauses (5) and (6) of this clause. 

(4) (a) Subject to the approval of the Council, an employee 
shall take long service leave at any time within three (3) years 
of it becoming due. 

Provided that the Council may approve the deferment of 
taking long service leave beyond three (3) years in "exceptional 
circumstances" . 

"Exceptional circumstances" shall include retirement within 
five (5) years of the date of entitlement. 

(b) Approval to defer the taking of long service leave may 
be withdrawn or varied at any time by the Council giving the 
employee notice in writing of such withdrawal or variation. 

(c) Employees having an entitlement as at February 18, 1988, 
are required to clear one (1) full entitlement oflong service 
leave before February, 18, 1991. 

(d) Employees having more than one (1) entitlement to long 
service leave as at February 18, 1988, shall be required to 

,clear one (1) full entitlement within each three (3) years 
I:.Ile:reaJtter, until the employee's entitlement to long service leave 
has been cleared. 

(5) The Council may approve of the deferment of the 
commencing date for taking long service leave for such time 
as will permit an employee to accumulate an entitlement up to 
a maximum period of six months leave. Such approval may 
be withdrawn or varied at any time by the Council giving the 
employee notice in writing of the withdrawal or variation. 

(6) The Council may approve of the deferment of the 
commencing date for taking long service leave for such time 
as will permit an employee to accumulate an entitlement for a 
period in excess of six months leave in special circumstances. 
Such approval may be withdrawn or varied at any time by the 
Council giving the employee notice in writing of the 
withdrawal or variation. 

(7) (a) On the fIrst working day of March in each year the 
Council shall by notice in writing advise each relevant 
employee-

(i) of the amount of long service leave to which the 
employee is then entitled under subclauses (1) and 
(2) of this clause. 

(ll) of the amount of long service leave to which the 
employee will become entitled at any time during 
the next succeeding twelve months. 

(b) The notice referred to in paragraph (a) of this subclause 
shall require the employee to furnish to the Council within 
one month of the receipt by the employee of the notice, 
particulars of the dates between the employee desires to take 
the long service leave or part thereof to which the employee is 
or will become entitled, and whether, to what extent and for 
what reasons the employee desires to take the leave on full or 
half payor desires to defer the taking of the leave. 

(8) An employee who desires to be granted a period of long 
service leave shall give at least two months notice in writing 
of the fact prior to the commencement of the semester 
proceeding that in which the leave is proposed to be taken and 
shall make application to the Council on the form approved 
by the Council, on which form the employee shall state the 
amount of leave the employee requires and the date from which 
the employee desires the leave to commence, but in case of 
emergency and for reasons to be stated in writing an employee 
may at any time apply to the Council on such form for any 
long service leave due to the employee. 

(9) The Council may subject to the Colleges convenience 
approve an employee's application to take-

(a) a complete entitlement of long service leave on full 
or half pay; or 

(b) a portion of long service leave entitlement on full or 
half pay, subject to the portion being one complete 
month's entitlement or a multiple thereof. 

(10) An employee may, subject to the Council's approval 
and prior to commencing Long Service Leave request the 
substitution of the commencement date for the leave. 

(11) (a) Where an employee was, immediately prior to being 
employed with the College, an employee in the service of the 
Commonwealth or of any other State of Australia or any State 
or Commonwealth body as recognised by the Council for the 
purpose of this clause and the period between the date when 
the employee ceased previous employment and the date the 
employee commenced employment with the College does not 
exceed one week, or such further period as the Council 
determines, that employee shall be entitled to long service leave 
determined in the following manner-

(i) the date on which the employee would have become 
entitled to long service leave had the employee re
mained in the former employment; or 

(ll) the date determined by-

(aa) calculating the pro rata portion of long serv
ice leave to which the employee would have 
been entitled up to the date of appointment 
under this Award, in accordance with the pro
visions that applied to the employee's previ
ous employment referred to, but in calculating 
that period of pro rata long service leave, any 
long service leave taken or any benefit granted 
in lieu of any such long service leave during 
that employment shall be deducted from any 



75 w.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2023 

long service leave to which the employee may 
become entitled under this clause; and 

(bb) by calculating the balance of the long service 
leave entitlements of the employee upon the 
appointment to the College. 

(b) An employee previously employed in the service of the 
Commonwealth or of any State of Australia or any State or 
Commonwealth body as recognised by the Council shall not 
proceed on any period oflong service leave without the express 
approval of the Council until the employee has served a period 
of not less than three years continuous service with the College. 

(c) Nothing in this clause confers or shall be deemed to confer 
on any employee previously employed in the service of the 

~ Commonwealth or of any State of Australia or of any 
Commonwealth or State body as recognised by the Council, 
entitlement to a complete period of long service leave that 
accrued in the employee's favour prior to the date on which 
the employee commenced employment with the College. 

(12) A lump sum payment of the money equivalent of any 
long service leave entitlement pursuant to this clause and any 
proportional long service leave credit shall be made to an 
employee who has at least three years service and: 

(a) retires where such retirement is at or over the age of 
fifty five years; or 

(b) whose employment is terminated on medical grounds 
or incapacity; or 

(c) who dies, in which case the pro rata sum will be 
paid to the employee's estate. 

16.-MATERNITY LEAVE. 
(1) A pregnant employee may, no later than ten weeks before 

the expected date of birth make application to the Council for 
maternity leave for a period not exceeding twelve months. 
Every application for maternity leave shall be supported by 
the certificate of a registered medical practitioner and such 
certificate shall indicate the expected date of birth. 

(2) The Council may grant the employee up to twelve months 
maternity leave. Subject to subclause (3) of this clause, the 
minimum period of absence on maternity leave shall commence 
six weeks before the expected date of birth and end six weeks 
after the day on which the birth has taken place. 

(3) An employee may apply to the Council to resume duty 
within the six weeks after the day on which the birth has taken 
place and the Council may approve the application provided 
the application is supported by the certificate of a registered 
medical practitioner indicating that the employee is fit to 
resume duty. 

(4) An employee may at any time whilst absent from dUty 
on maternity leave, make application to extend or reduce the 
period referred to in the original application, but so that the 
amended period complies with the requirements of subclauses 
(2) and (3) of this clause and the Council may grant permission 
in accordance with the amended application. 

(5) Nothing contained in this clause prevents the grant of 
accrued annual leave or long service leave to an employee in 
respect of the whole or any part of the period referred to in 
subclause (2) of this clause. 

(6) Except by reason of the grant of accrued annual leave or 
long service leave an employee is not entitled to salary in 
respect of the period of absence from duty permitted in 
accordance with this clause. 

(7) Absence of an employee which has been permitted in 
accordance with the provisions of this clause shall not be 
deemed absence on sick leave. 

(8) A pregnant employee who has not applied for leave in 
accordance with the provisions of the clause shall be deemed 
to have resigned from the College six weeks before the date of 
birth. 

(9) Liberty is reserved to the parties to apply to vary subclause 
(6) of this clause at any time. 

17.-PARENTING LEAVE. 

Liberty is reserved to the parties to apply to vary this award 
at any time to provide for Parenting Leave. 

I8.-BEREAVEMENT LEAVE. 
An employee shall, on the death within Australia of a spouse, 

parent, child or step child be entitled, on notice, to leave up to 
and including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding two ordinary working days. Proof of such death 
shall be furnished by such employee to the satisfaction of the 
Council. Such leave shall be limited to a maximum of 3 days 
within any twelve month period. 

Provided that payment in respect of bereavement leave is to 
be made only where the employee otherwise would have been 
on duty and shall not be granted in any case where the employee 
concerned would have been off duty in accordance with a 
roster, or on long service leave, annual leave, sick leave, 
workers compensation, leave without payor on a public 
holiday. 

19.-SPEClAL LEAVE WITII PAY. 
Liberty is reserved to the parties to apply to vary this award 

at any time to provide for Special Leave With Pay. 

20.-PROFESSIONAL EXPERIENCE PROGRAMMES. 
(1) The Council may approve paid leave for an employee 

with three years continuous service to work outside of the 
College in order to--

(a) maintain and improve the employees professional 
and vocational knowledge; 

(b) obtain practical experience in the workplace for 
which the employee is preparing students; and 

(c) where appropriate, undertake research 
(d) where appropriate, undertake an approved course of 

study. 
Except that such participation: 

(i) shall not be automatic; 
(ii) shall be based on the needs of the College, the 

nature of the project proposed by the staff 
member and his capacity to make effective use 
of the opportunity provided; 

(ill) shall be subject to the fmancial constraints of 
the College. 

(iv) shall not exceed three months leave for any 
period of three years continuous service with 
the College. 

(2) The Council's approval of Professional Experience 
Program leave shall be consistent with the guidelines in the 
Tertiary Education Commission's Report of Study Leave in 
Universities and Colleges of Advanced Education of 1978. 

(3) Any money received by the employee from outside 
employment while on Professional Experience Program leave 
shall be refunded to the College except that deemed by the 
Council to be necessarily incurred by the employee in pursuing 
the approved program. 

21.-SWDY LEAVE. 
(1) Subject to the convenience of the College, the Council 

may approve paid study leave for a relevant and approved 
course in accordance with the following provisions: 

(a) the employee may be released from non lecturing 
duties for up to a maximum of four hours per week. 

(b) the employee may be released for up to a maximum 
of one week during a non teaching period for at
tendance at a residential program which is a com
pulsory requirement of the approved course. 

(2) Study leave provided under this clause shall not be 
granted for that component of the course for which study leave 
has already been granted and which is designed to replace a 
failed unit. 

(3) Liberty is reserved to the parties to apply to vary this 
clause at any time. 

22.-HIGHER DUTIES. 
(1) An employee may be called upon to perform temporarily 

the duties of another employee holding a higher position than 
the employee currently holds. 

(2) Subject to the provision of this clause an employee who 
is required to perform the major and substantial duties of a 
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higher position for a period in excess of five consecutive days 
shall be paid an allowance equal to the difference between the 
employee's own salary and the minimum salary of the higher 
position. 

(3) Where the employee acts from time-to-time in a higher 
position which has an incremental range of salaries and the 
periods aggregate to twelve months in a period of eighteen 
months they shall receive one increment higher than the salary 
applicable prior to the date upon which the twelfth month is 
attained. The foregoing requirement shall obtain for any further 
aggregating periods of twelve months. 

(4) For the purposes of determining an entitlement to 
payment of increments to an employee permanently appointed 
to a higher position in which they have previously acted such 
acting service will be used in determining the length of service 
in the position. 

(5) A higher duties allowance is payable during annual leave 
where: 

(a) the allowance has been paid continuously for twelve 
months prior to the taking of the leave; or 

(b) the employee has been receiving the allowance for 
less than twelve months if during the annual leave 
no-one else is paid the allowance in respect to the 
same position and the employee returns to the same 
higher position. 

23.-LOCALITY ALLOWANCES. 
(1) For the purposes of this clause the following terms shall 

have the following meaning: 
"Family" shall mean the spouse of an employee and their 

children. 
"Spouse" includes a person who is not married to the 

employee but is living with the employee on a permanent 
domestic basis as a de facto wife or husband. 

"Locality" means a locality specified in Schedule D
Locality Allowances of this Award. 

"Dependent" in relation to an employee means either-
(a) a spouse who is usually resident within the State and 

is not in receipt of an income exceeding $96.48 per 
week or $5033.00 per annum; 
or, where there is no spouse-

(b) a student child under the age of 18 years, or any 
other relative who is usually resident within the State 
and is not in receipt of income exceeding $96.48 per 
week or $5033.00 per annum. 

(2) Employees employed in localities covered by this Award 
shall be paid the locality allowance at half the rates contained 
within Schedule D, excepting that an employee who makes 
application on the prescribed form that he or she is supporting 
a dependant shall be entitled to receive the full rate. 

(3) Where both spouses are employees, the total of the 
allowances payable to them shall not exceed the allowance at 
the full rate for the locality in which they are employed. 

(4) When an employee is on long service leave or other 
approved leave with pay (other than regulation school 
vacations) that employee shall only be paid the locality 
allowance for the period (if any) of the said leave his or her 
family or other dependants remains or remain resident in the 
locality to which the allowance relates. 

(5) If an employee leaves the locality in which he or she is 
employed on duty and remains away for a continuous period 
of two weeks thereafter and until that employee returns he or 
she shall not be entitled to the Locality Allowance which 
ordinarily would have been payable unless the employer 
otherwise determines. 

(6) An employee who is employed for a complete school 
year in a school in a locality in respect of which a locality 
allowance is payable shall be paid the appropriate allowance 
for the full year in which so employed. 

(7) An employee regularly employed on less than a full time 
basis in a locality allowance area and who is entitled to an 
allowance in accordance with the provisions of this clause 
shall be paid that proportion of the appropriate allowance 
which his or her regular hours of work bears to the hours of 
work of a full time employee. 

(8) Liberty is reserved to the union to apply to amend this 
award for the purpose of establishing a locality allowance for 
an employee taking up an appointment in a new location not 
mentioned in Schedule D. 

(9) The rates expressed in Schedule D-Locality Allowances 
of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period on or after the first day of 
July in each year, in accordance with the official Consumer 
Price Index (CPI) for Perth as published for the preceding 
twelve (12) months at the end of the March quarter by the 
Australian Bureau of Statistics. 

(to) The income used as a dependency test shall be adjusted 
on the first day of July each year in accordance with variations 
to the taxable limit for earnings for the dependent spouse rebate 
for the preceding year. 

(11) The provisions of this clause shall be the same as those 
applicable to Government School Teachers employed under 
the Education Act 1928-1981. 

24.-TRAVELLlNG ALLOWANCES. 
(1) An employee who travels on official business shall be 

reimbursed reasonable expenses according to the provisions 
contained in this clause. 

(2) When a trip necessitates an overnight stay away from 
headquarters and the employee: 

(a) is supplied with accommodation and meals free of 
charge; or 

(b) attends a course, conference, etc., where the fee paid 
includes accommodation and meals; or 

(c) travels by rail and is provided with a sleeping berth 
and meals; or 

(d) is accommodated at a Government institution, hos
tel or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates prescribed 
in Item 1, 2, or 3 of Schedule E. 

(3) When a trip necessitates an overnight stay away from 
the employee's headquarters and the employee is fully 
responsible for the provision of accommodation, meals and 
incidental expenses: 

(a) where hotel or motel accommodation is utilised re
imbursement shall be in accordance with the rates 
prescribed in Items 4 to 8 of Schedule E. 

(b) where other than hotel or motel accommodation is 
utilised reimbursement shall be in accordance with 
the rates prescribed in Items 9, 10 or 11 of 
ScheduleE. 

(4) When a trip necessitates an overnight stay away from 
headquarters and accommodation only is provided at no charge 
to the employee, reimbursement shall be made in accordance 
with the rates prescribed in Items 1, 2 or 3 and Items 12, 13 
or 14 of Schedule E, subject to the employee's certification 
that each meal claimed was actually purchased. 

(5) To calculate reimbursement under subclause (1) and (2) 
for a part of a day, the following formula shall apply: 

(a) if departure from headquarters is
before 8.00am~ 1 00% of the daily rate. 
8.00am or later but prior to l.00pm-90% of the 
daily rate. 
l.00pm or later but prior to 6.00pm-75% of the 
daily rate. 
6.00pm or later-50% of the daily rate. 

(b) if arrival back at headquarters is-
8.00am or later but prior to l.00pm-lO% of the 
daily rate. 
1.00pm or later but prior to 6.00pm-25% of the 
daily rate. 
6.00pm or later but prior to 11.00pm-50% of the 
daily rate. 
11.00pm or later-% 1 00 of the daily rate. 

(6) When an employee travels to a place outside a radius of 
50 kilometres measured from the employee's headquarters, and 
the trip does not involve an overnight stay away from 
headquarters, reimbursement for all meals claimed shall be at 
the rates set out in Items 12 or 13 of Schedule E subject to the 
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employee's certification that each meal claimed was actually 
purchased. Provided that when an employee departs from 
headquarters before 8.00am and does not arrive back at 
headqUarters until after 11.00pm on the same day 
reimbursement shall be at the appropriate rate prescribed in 
Items 4 to 8 of Schedule E. 

(7) When it can be shown to the satisfaction of the employer 
by the production of receipts that reimbursement in accordance 
with Schedule E does not cover an employee's reasonable 
expenses for a whole trip the employee shall be reimbursed 
the excess expenditure. 

(8) In addition to the rates contained in Schedule E an 
employee shall be reimbursed reasonable incidental expenses 
such as train, bus and taxi fares, official telephone calls, laundry 
and dry cleaning expenses, on production of receipts. 

(9) If on account of lack of suitable transport facilities an 
employee necessarily engages reasonable accommodation for 
the night prior to commencing travelling on early morning 
transport the employee shall be reimbursed the actual cost of 
such accommodation. 

(10) Reimbursement of expenses shall not be suspended 
should an employee become ill whilst travelling, provided 
leave for the period of such illness is approved in accordance 
with provisions of this award and the employee continues to 
incur acconunodation, meal and incidental expenses. 

(11) Reimbursement claims for travelling in excess of 
14 days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the account. 

(12) An employee who is relieving at or temporarily 
transferred to any place within a radius of fIfty (50) kilometres 
measured from headquarters shall not be reimbursed the cost 
of midday meals purchased, but an employee travelling on 
duty within that area which requires absence from headquarters 
over the usual midday meal period shall be paid at the rate 
prescribed by Item 17 of Schedule E for each meal necessarily 
purchased, provided that:-

(a) such travelling is not a normal feature in the per
formance of the employee's duties; and 

(b) such travelling is not within the suburb in which the 
employee resides; and 

(c) total reimbursement under this subclause for any day 
period shall not exceed the amount prescribed by 
Item 18 of Schedule E. 

(13) For the purposes of this clause, "Headquarters" means 
the place in which the principal work of the employee is carried 
out, as defined by the Chief Executive Officer. 

(14) The provisions of this clause shall be the same as those 
applying to permanent officers under the Public Service Act, 
1978. 

25.-DEDUCTION OF UNION SUBSCRIPTIONS. 

(1) The employer shall deduct such subscriptions as indicated 
by the Union. Subscriptions shall be deducted from each pay 
period. 

(2) Payroll Deduction Authority Forms shall be completed 
by employees. Where the employer requires a standard 
procuration form, that form shall be used. 

(3) Where required by the employer or Union, the Union 
Secretary, or person acting in his/her stead, shall countersign 
all forms and forward them to the employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first appropriate period following receipt 
of a completed Payroll Deduction Authority Form and continue 
deducting throughout the employee's period of employment, 
except as provided in subclause (5) of this clause or until that 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority Form authorises 
the employer to deduct union subscriptions in accordance with 
the rules of the Union, the Union shall notify the employer in 
writing of the level of union subscription to be deducted. The 
employer shall implement any change to union subscriptions 
no later than one month after being notified by the Union except 
where the Union nominates a later date. 

(5) The collection of any nomination fee, arrears, levies or 
fines is not the responsibility of the employer. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay on 
termination of service, other than normal deductions for the 
preceding pay period. 

(7) The employer shall forward subscriptions deducted. 
together with supporting documentation, to the Union at such 
intervals as are agreed between the employer and the Union. 

26.-LEAVE TO ATTEND UNION BUSINESS. 
(1) (a) The employer shall grant paid leave during ordinary 

working hours to an employee: 

(i) who is required to give evidence before any Indus
trial Tribunal; 

(ii) who as a union-nominated representative of the em
ployees is required to attend negotiations and/or con
ferences between the Union and employer; 

(ill) when prior agreement between the Union and em
. ployer has been reached for the employee to attend 
official union meetings preliminary to negotiations 
or industrial hearings; 

(iv) who as a union-nominated representative of the em
ployees is required to attend joint union/management 
consultative committees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an employee such application to be submitted in 
reasonable time in advance; 

(ii) for the minimum period necessary to enable the un
ion business to be conducted or evidence to be given; 

(ill) for those employees whose attendance is essential; 
(2) (a) Leave of absence will be granted at the ordinary rate 

of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall include 
any necessary travelling time in normal working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to attend 
union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for employees to conduct union business. 

(4) The provisions of this clause shall not apply when an 
employee is absent from work without the approval of the 
employer. 

(5) The granting of leave pursuant to the proviSion of 
subclause (1) of this clause is subject to the operation of the 
College not being unduly affected. 

27.-TRADE UNION TRAINING LEAVE. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence to 
employees who are nominated by their Union to at
tend short courses conducted by the Australian Trade 
Union Training Authority. 

(b) Paid leave of absence shall also be granted to attend 
similar courses or seminars as from time to time ap
proved by agreement between the parties. 

(2) An employee shall be granted up to a maximum of five 
days' paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five days and up to ten days may be granted 
in any one calendar year provided that the total leave being 
granted in that year and in the subseqUent year does not exceed 
ten days. 

(3) (a) Leave of absence will be granted at the ordinary rate 
of pay. 

(b) When a public holiday or school vacation falls during 
the duration of a course, a day off ill lieu of that day will not 
be granted. 
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(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
College not being unduly affected and to the convenience of 
the employer. 

(5) (a) Any application by an employee shall be submitted 
to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer may 
agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the Union indicating that the employee has 
been nominated for the course. The application shall provide 
details as to the subject, commencement date, length of course, 
venue and the authority which is conducting the course. 

(6) A qualifying period of 12 months in the College's 
employment shall be served before an employee is eligible to 
attend courses or seminars of more than a half day duration. 
The employer may, where special circumstances exist, approve 
an application to attend a course or seminar where an employee 
has less than 12 months' service. 

(7) (a) The employer shall not be liable for any expenses 
associated with an employee's attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include 
any necessary travelling time in normal working hours 
immediately before or after the course. 

28.-GRIEVANCE PROCEDURE. 
(1) Any issue of award interpretation may be processed 

through the following procedure: 
(a) The employee (accompanied by an SSTUWA branch 

representative if the employee wishes) shall raise the 
issue with the appropriate Head of Department (Head 
of School [HOS] if there is no Head of Department 
[HOD]). 

(b) If the issue cannot be resolved satisfactorily at 
Stage (a) the issue shall be submitted in writing to 
the HOS by the SSTUW A branch representative. The 
HOS shall organise a meeting to discuss the issue as 
soon as possible (this stage does not apply in the 
Stage (a) reference was to the HOS). 

(c) If the issue cannot be resolved at Stage (b) the issue 
shall be submitted in writing to the Director of the 
College by the SSTUW A branch representative. The 
Director shall organise a meeting to discuss the is
sue as soon as possible. 

(d) If the issue cannot be resolved at Stage (c) the issue 
may be referred in writing by the SSTUWA branch 
representative to the Grievance Committee. 

(e) The Grievance Committee shall meet to consider the 
issue and make a decision or report on the issue to 
College Council. 

(f) If the decision of the Grievance Committee or Col
lege Council does not resolve the issue then the 
SSTUWA may refer the issue to the Western Aus
tralian Industrial Relations Commission. 

(g) Where an issue of award interpretation has applica
tion across the College it may be raised at Stage (c) 
without prior reference to Stages (a) and (b). 

(h) Where the employee with a grievance is a non 
SSTUWA member, he/she may be accompanied by 
another member of academic staff at Stages (a) and 
(b), and may submit the grievance on hislher own 
behalf at Stages (c), (d), and (f) where appropriate. 

(2) The Grievance Committee in a College shall consist of 
the following: 

An independent chairperson nominated by the College 
Council and acceptable to the College Director and the 
SSTUWA, two members nominated by the College Director, 
one member nominated by the SSTUWA and one member 
elected by and from the academic staff of the College. 

(3) An alternative procedure to deal with issues of award 
interpretation may be agreed by the individual College and 
the appropriate SSTUWA branch, subject always to the 
approval of the Department of Productivity and Labour 
Relations and the SSTUWA. 

29.-NOTIFICATION OF CHANGE. 
(1) (a) Where an employer has made a definite decision to 

introduce major changes in production, programme, 
organisation, structure or technology that are likely to have 
significant effects on employees, the employer shall notify the 
employees who may be affected by the proposed changes and 
the Union. 

(b) For the purpose of this clause "significant effects" include 
termination of employment; major changes in the composition, 
operation or size of the employer's work force or in the skills 
required; elimination or diminution of the job opportunities, 
promotion opportunities or job tenure; the alteration of hours 
of work; the need for retraining or transfer of teachers to other 
work or locations and restructuring of jobs. 

Provided that where this award or any other award or 
agreement makes provision for alteration of any of the matters 
referred to in this clause an alteration shall be deemed not to 
have significant effect. 

(2) (a) The employer shall discuss with the employees 
affected and the Union, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects 
the changes are likely to have on employees, measures to avert 
or mitigate the adverse effects of such changes on employees 
and shall give prompt consideration to matters raised by the 
teachers andlor the union in relation to the changes. 

(b) The discussion shall commence as early as practicable 
after a firm decision has been made by the employer to make 
the changes referred to in subclause (1) of this clause, unless 
by prior arrangement, the union is represented on the body 
formulating recommendations for change to be considered by 
the employer. 

(c) For the purposes of such discussion an employer shall 
provide to the employees concerned and the Union all relevant 
information about the changes including the nature of the 
changes proposed, the expected effects of the changes on 
employees and any other matters likely to affect employees. 

(d) Provided that any employer shall not be required to 
disclose confidential information, the disclosure of which 
would be inimical to the employer's interests. 

30.-AWARD MODERNISATION. 
(1) The parties are committed to modernising the terms of 

the award so that it provides for more flexible and efficient 
working arrangements, enhances productivity, improves the 
quality of working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current award structure 
the parties are prepared to discuss all matters raised by the 
parties for increased flexibility and efficiency. As such, any 
discussions between the Parties must be premised on the 
understanding that; 

(a) the majority of employees must genuinely agree; 
(b) no employee will suffer a reduction in ordinary earn

ings as a result of the change; 
(c) the union must be party to the agreement, in particu

lar, where any employees are holding discussions 
which would require any award variation, the union 
shall be invited to participate; 

(d) the union shall not unreasonably oppose any agree
ment; 

(e) subject to the provision of this award, any agree
ment reached shall be ratified by the Commission. 

(3) Should an agreement be reached pursuant to subclause (2) 
hereof and that agreement required an award variation, no party 
will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

(5) The parties agree to establish a consultative mechanism! 
s and procedures appropriate to their size, structure and needs, 
for consultation and negotiation on any of the matters raised 
pursuant to this clause. 

31.-PERFORMANCE OF RELEVANT SKILLS. 
The employer may direct a teacher to carry out such duties 

as are within the limits of the teacher's skill, competence and 
training. 
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SCHEDULE A-SALARIES. 
(1) LECTURER SCALE 

$8 per week 
Minimum Safety Net Total 

Salary Adjustment Salary 
$ $ $ 

per annum per annum per annum 
(a) 1. Normal minimum 

commencing point 
for lecturers 
possessing no 
relevant post 
secondary 
qualifications 21,558 417 21,975 

2. 23,229 417 23,646 
3. 24,900 417 25,317 
4. 26,573 417 26,990 
5. Minimum 

commencing point 
for graduate or 
equivalent 
qualification (UG2, 
VOl) without 
relevant experience 28,265 417 28,682 

6. Minimum 
commencing point 
for trades lecturer 
with at least 5 years 
relevant post 
apprenticeship 
experience 30,037 417 30,454 

7. 31,811 417 32,228 
8. Normal maximum 

point for lecturers 
possessing no 
relevant formal post 
secondary 
qualifications 33,582 417 33,999 

9. 35,357 417 35,774 
10. Normal maximum 

point for lecturers 
not possessing 
relevant graduate 
qualifications (VG2, 
VGl) or equivalent 
level 37,131 417 37,548 

11. 38,903 417 39,320 
12. Normal maximum 

point for lecturers 
with relevant 
graduate 
qualifications. 
Progression beyond 
this level requires a 
relevant four year 
VOl graduate 
qualification or 
equivalent 40,677 417 41,094 

13. 42,451 417 42,868 
14. 44,225 417 44,642 

(b) A UG1 or UG2 qualification means an advanced 
education or university level award which meets the criteria 
for those qualifications laid down from time to time by the 
Australian Council for Tertiary Awards, or its predecessor. 

(c) For LevelS, an approved equivalent means the 
qualification should be of similar level requiring a minimum 
of three years full time study beyond the year 12 level of 
secondary education at an advanced education level. 

(d) Equivalent qualification for UG 1 includes the following: 

• UG2 plus a relevant TAFE Diploma; or 

• a three year UG 1 or UG2 plus one year post gradu-
ate award; 

or any other equivalent level of qualification approved by the 
employer. 

(e) The performance management process will in special 
circumstances and subject to the lecturer completing a year of 
service at the level of a bar enable a lecturer to proceed beyond 
that bar, provided that no lecturer shall move beyond Level 12 
unless that person possesses a relevant graduate qualification. 

(2) SENIOR LECTURER 

The salary of a Senior 
Lecturer 

Minimum 
Salary 

$ 
per annum 

shall be $47,322 
(3) HEAD OF DEPARTMENT 
(a) 1. $48,542 

2. $50,263 
3. $51,984 

$8 per week 
Safety Net Total 
Adjustment Salary 

$ $ 
per annum per annum 

417 47,739 

417 48,959 
417 50,680 
417 52,401 

(b) Salary progression for a Head of Department shall be 
determined by Clause 12.-Annual Increments of this award. 
In subclause (2) of Clause 12.-Annual Increments of this 
award, annual increment dates shall be determined with 
reference to the date of appointment as a Head of Department. 

(4) ALLOWANCES 

Administrative and Management allowances shall be payable 
to staff appointed to the Lecturer Scale in accordance with the 
following provisions: 

(a) the allowance shall be payable only in respect of 
special duties assigned from time to time by the Di
rector; 

(b) an Administration allowance of $1,131 p.a. shall be 
payable for significant administrative responsibility 
involving the organisation and supervision of re
sources for programmes; and 

( c) a Management allowance of $2,262 p.a. shall be 
payable for significant programme management re
sponsibilities including line responsibility for full 
time staff and budget control. 

(5) FRACTION OF FULL TIME 

Where the employment is on a fraction of full time basis the 
salary payable shall be a proportion of the appropriate full 
time salary prescribed by this clause for that employee, 
according to the fraction of full time being worked. 

(6) ARBITRATED SAFETY NET ADJUSTMENT 

The rates of pay in this award include the first $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This fITst $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current 
Statement of PrinCiples, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 

SCHEDULE B-PART TIME PROVISIONS. 
$8 per week 

Minimum Safety Net Total 
Salary Adjustment Salary 

$ $ $ 
per hour per hour per hour 

Group A 50.00 72rt 50.72 
Group B 41.24 60rt 41.84 
Group C 38.43 56rt 38.99 
Group D 34.27 SOrt 34.77 
Group E 25.85 37rt 26.22 
(1) This scale will be adjusted annually in accordance with 

any change in full time academic salaries. 
(2) Part time employees will be paid the hourly rates in this 

schedule or by such contract sum as may be agreed between 
the part time employee and the employer. 

(3) The rates of pay in this award include the frrst $8.00 per 
week arbitrated safety net adjustment payable under the 
December, 1994 State Wage Decision. This fITst $8.00 per 
week arbitrated safety net adjustment may be offset to the extent 
of any wage increase as a result of agreements reached at 
enterprise level since 1 November. 1 ~ 1. Increases made under 
previous State Wage Case Principles or under the current 
Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated 
safety net adjustments. 
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SCHEDULE C-PARTIES TO AWARD. Per Annum Per Annum 
NAME ADDRESS Total ($) Total ($) 

Employer Parties (effective (effective 
District 1.1.94) 1.7.94) 

Hedland College Council PMB 1 Lake King 1613 1615 
South Hedland WA 6722 Marvel Loch 1838 1840 

Kalgoorlie College Council Cassidy Street MtHampton 1817 1818 
Kalgoorlie WA 6430 Moorine Rock 1729 1730 

Karratha College Council Mill Stream Road Mukinbudin 1186 1187 
Karratha WA 6714 Munglinup 1613 1615 

Union Parties Newdegate 1263 1264 
Norseman 1613 1615 

State School Teachers Union 150-152 Adelaide Terrace Ravensthorpe 1613 1615 
ofW.A. (Inc.) Perth WA 6000 Salmon Gums 1613 1615 
Employer Party Added Scaddan 1613 1615 
Pundulmurra College Council Parker Street Southern Cross 1263 1264 

South Hedland WA 6722 Varley 1613 1615 
Westonia 1462 1464 

SCHEDULED-LOCALITY ALLOWANCES. Wialki 2100 2101 

Per Annum Per Annum District 3 
Total ($) Total ($) Cue 3199 3202 (effective (effective Kalbarri 2402 2404 

District 1.1.94) 1.7.94) Laverton 3199 3202 
District 1 Leinster 3279 3282 
Badgingarra 734 735 Leonora 3199 3202 
Ballidu 263 264 Meekatharra 2597 2599 
Beacon 163 164 Menzies 2389 2391 
Bencubbin 263 264 MtMagnet 3199 3202 
Binnu 611 611 MtMargaret 3417 3420 
Borden 611 611 Sandstone 3653 3656 
Buntine 263 264 Useless Loop 3320 3323 
Cadoux 263 264 Wiluna 3632 3636 
Camamah 263 264 Yalgoo 3199 3202 
Cervantes 734 735 

District 4 Chowerup 669 669 
Coorow 263 264 Blackstone 6161 6166 
Dalwallinu 263 264 Burringurrah (St James) 4564 4568 
Eneabba 669 669 Camarvon 2154 2156 
Gabbin 263 264 Coonana (Yintarri) 3743 3746 
Gairdner River 734 735 Gascoyne Junction 4340 4344 
Glenorchy 669 669 Giles (Warakuma) 6161 6166 
Hyden 669 669 Jameson (Manta Maru) 6935 6941 
Jerramungup 611 611 Rawlinna 4211 4215 
Jurien 734 735 Shark Bay 3320 3323 
Kalannie 263 264 Tjukurla 6339 6344 
Karlgarin 669 669 Warburton 6935 6941 
Latham 263 264 Warburton West (Tjirrkarli) 6339 6344 
Leeman 734 735 Wamarm 6937 6943 
Mingenew 263 264 Wingellina (Irruntja) 6161 6166 
Morawa 263 264 

District 5 Mt Many Peaks 669 669 
MtWalker 611 611 Broome 5006 5010 
Mullewa 263 264 Camballin 7220 7226 
Narembeen 263 264 Cherrabun 6976 6982 
Ongerup 611 611 Christmas Creek (Wangkatjunga) 6976 6982 
Perenjori 263 264 Dampier 4447 4451 
Pingaring 669 669 Derby 5228 5232 
Pingrup 611 611 Exmouth 4447 4451 
South Stirling 669 669 Fitzroy 6935 6941 
Tardun 930 931 Gogo 7309 7315 
Three Springs 263 264 Goldsworthy 4390 4394 
Tincurrin 611 611 Halls Creek 6161 6166 
Wellstead 1023 1024 Hedland 4821 4825 
Wubin 263 264 Jigalong 5183 5187 
Yuna 611 611 Karratha 5169 5174 
District 2 La Grange 6419 6425 
Bodallin 1729 1730 Marble Bar 5822 5827 
BremerBay 1817 1818 MtCook 6937 6943 
Burracoppin 1441 1442 Mutudja (Fossil Downs) 7309 7315 
Cascade 1613 1615 Newman 4390 4394 
Condingup 1817 1818 Nullagine 6935 6941 
CooIgardie 1418 1420 Onslow 5006 5010 
Esperance 1322 1324 Pannawonica 5498 5503 
Fitzgerald 1613 1615 Pollock Hills (Kiwirrkurra) 6502 6508 
Grass Patch 1613 1615 Paraburdoo 4390 4394 
Jerdacuttup 1817 1818 Roeboume 5006 5010 
Kalgoorlie 688 689 ShayGap 4459 4463 
Kambalda 953 954 Thlfer 6935 6941 
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Per Annum Per Annum 
Total ($) Total ($) 
(effective (effective 

District 
Tom Price 
Wickham 
Yandeyarra 

1.1.94) 1.7.94) 
4390 4394 
4447 4451 
6580 6586 

District 6 
Cygnet Bay 7001 7008 
Dunham River (Doon Doon) 
Glen Hill 

6975 6981 
6613 6619 

Kalumburu 7397 7403 
Koolan Island 6243 6248 
Kununurra 6552 6558 
Mt. Barnett 7641 7647 
One Arm Point 
Oombulgurri 

6932 6938 
7177 7183 

Wyndham 6552 6558 

SCHEDULEE-TRAVELLING ALLOWANCE 

ITEM PARTICULARS DAILY 
RATE 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
$ 

(1) WA-South of 26 degrees South Latitude 6.60 
(2) WA-North of 26 degrees South Latitude 9.00 
(3) Interstate 9.00 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY IN A HOTEL OR MOTEL 

(4) 
(5) 
(6) 

(7) 

$ 
WA-Metropolitan Hotel or Motel 115.05 
Locality South of 26 degrees South Latitude 94.50 
Locality North of 26 degrees South Latitude: 
Broome 155.30 
Carnarvon 122.40 
Dampier 117.00 
Derby 116.40 
Exmouth 151.00 
Fitzroy Crossing 133.50 
Gascoyne Junction 120.00 
Halls Creek 135.00 
Karratha 187.00 
Kununurra 140.25 
Marble Bar 96.00 
Newman 165.00 
Nullagine 99.00 
Onslow 109.00 
Pannawonica 118.00 
Paraburdoo 162.00 
Port Hedland 153.30 
Roebourne 94.00 
Sandfire 97.00 
Shark Bay 162.50 
Tom Price 118.00 
Turkey Creek 93.00 
Wickham 129.00 
Wyndham 111.00 
Interstate-Capital City 
Sydney 166.50 
Melbourne 169.90 
Other Capitals 152.15 

(8) Interstate-Other Than Capital City 94.50 

ACCOMMODATION INVOLVING AN OVERNIGHT 
STAY )J OTHER THAN A HOTEL OR MOTEL 
(9) WA-South of 26 degrees South Latitude 
(10) WA-North of 26 degrees South Latitude 
(11) Interstate 

45.15 
58.95 
58.95 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
(12) WA-South of 26 degrees South Latitude: 

Breakfast 
Lunch 
Evening Meal 

9.20 
9.20 

20.15 

ITEM PARTICULARS DAILY 
RATE 

$ 
(13) WA-North of 26 degrees South Latitude: 

Breakfast 
Lunch 
Evening Meal 

(14) Interstate: 

10.60 
15.00 
24.35 

Breakfast 10.60 
Lunch 15.00 
Evening Meal 24.35 

DEDUCTION FOR NORMAL LIVING EXPENSES 
(15) Each Adult 16.60 
(16) Each Child 2.85 

MIDDAY MEAL 
(17) Rate per meal 4.00 
(18) Maximum reimbursement per pay period 20.00 

SCHEDULE F-TRAVEL CONCESSIONS FOR 
ANNUAL LEAVE 

Approved Mode 
of Travel 
(A) Air 

(B) Road 

(C) Road and 
Air 

Travel Concession 

Air fare for the employee 
and dependents. 

Full motor vehicle allowance 
rates, but reimbursement not to 
exceed the cost of the return air 
fare for the employee and 
dependents travelling in the 
motor vehicle. 

Full motor vehicle allowance 
rates for car triP. but 
reimbursement not to exceed the 
cost of the return air fares for the 
employees and dependents. Air 
fares for dependent spouse and 

. dependent children. 

Travel 
Thne 

One day each way. 

North of 20° South 
Latitude-two and 
one half days each 
way. Remainder
two days each way. 

North of 20° South 
Latitude-two and 
one half days each 
way. Remainder
two days each way. 

COMMUNITY COLLEGES (SALARIED 
OFFICERS) AWARD 1989 

No. A 14 of 1983. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 23th day of May, 1995. 
J.CARRIGG, 

Registrar. 

Community Colleges (Salaried Officers) Award 1989 
Award No. A 14 of 1983 

I.-TITLE 
This Award shall be known as the Community Colleges 

(Salaried Officers) Award 1989. 

lA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Awardllndustrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
~tatement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
1. TItle 

lA. Statement of Principles December 1994 
2. Arrangement 
3. Area and Scope 
4. Term of Award 
5. Definitions 

PARI' I-TERMS OF EMPLOYMENT 
6. Contract of Service 
7. Hours of Attendance 
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8. Public Holidays 
9. Review of Classification 

PART II-SALARIES 
10. Salaries and Salary Ranges 

PART ill-ALLOWANCES 
11. Shift Work 
12. Overtime 
13. Higher Duties Allowance 
14. Motor Vehicle Allowance 
15. Travelling Allowance 
16. District Allowance 
17. Uniforms and Protective Clothing 

PART IV-LEAVE 
18. Annual Leave 
19. Sick Leave 
20. Long Service Leave 
21. Maternity Leave 
22. Defence Forces Training Leave 
23. Study Assistance 
24. Jury Service 
25. Leave Without Pay 
26. Short Leave 

PART V-GENERAL 
27. Right of Entry 
28. Salaries Records 
29. Deduction of Association Subscriptions 
30. Trade Union Training Leave 
31. Leave to Attend Association Business 
32. Copies of the Award 
33. Wage Fixing Principles 
34. Establishment of Consultative Mechanisms 
35. Award Modernisation 

Schedule A-Respondents 
Schedule B-Salaries 
Schedule C-Salaries-Specified Callings 
Schedule D--Overtime and Shift Allowances 
Schedule E-Motor Vehicle Allowance 
Schedule F-Travelling Allowance 
Schedule G-District Allowance 

3.-AREA AND SCOPE 
(1) This Award shall operate throughout the State of West

ern Australia. 
(2) This Award shall apply to all non-academic salaried of

ficers (except Senior Child Care Workers and Child Care 
Workers) employed by the Respondents named in Schedule A 
only. 

4.-TERM OF AWARD 
The Award shall operate for a term of three years on and 

from the commencement of the first pay period commencing 
on or after 20 March 1989. 

5.-DEFINITIONS 
"Association" means the Civil Service Association of West

ern Australia Incorporated. 
"Board of Reference" means a Board of Reference estab

lished pursuant to Section 48 of the Industrial Relations Act, 
1979. 

"Casual Officer" means an officer employed by the hour for 
a period not exceeding one (1) calendar month. 

"Council" means the Council of a College established in 
accordance with the Colleges Act, 1978 and named in Sched
uleA. 

A "Day" shall mean from midnight to midnight. 
"Director" means the person appointed to or temporarily 

acting in that position. 
"Normal Annual Leave" means a period of five (5) weeks 

in areas north of 26 degrees south latitude and four (4) weeks 
in all other areas of the State. 

"Office" means a position established in the College as pre
scribed in Section 80X of the Industrial Relations Act, 1979. 

''Officer'' means a non-academic salaried staff officer as pre
scribed in section 80C of the Industrial Relations Act, 1979. 

''Part-Tune Officer" means a non-academic salaried officer 
who regularly works a lesser number of hours than 37 -In per 
week. 

"Permanent Officer" means an officer appointed to an Of
fice as defined. 

''Temporary or Fixed Term Officer" means an officer en
gaged for specific duties limited in time. 

''Tertiary Qualification" means a graduate qualification clas
sified by the Australian Council for Tertiary Awards as a UG3 
or higher or a qualification accepted as equivalent by the Coun
cil. 

PART I-TERMS OF EMPLOYMENT 

6.-CONTRACT OF SERVICE 
(1) Permanent Officers on Probation 

(a) (i) Every person appointed by the Council to a 
permanent or established office initially shall 
be on probation for a period not exceeding 
six months, unless otherwise determined by 
the Council. 

(ii) At any time during the period of probation the 
contract of employment may be terminated by 
the Council or the officer giving one (1) 
months written notice or by payment in lieu 
thereof. Provided that where an officer fails 
to give the required notice a sum of $500.00 
shall be forfeited and may be withheld by the 
Council from monies due to the officer at the 
date of resignation. 

(ill) As soon as possible after the expiry of the 
period of probation the Council shall:-

(aa) confmn the appointment; or 

(bb) extend the period of probation for up to 
six months; or 

(cc) allow the probationary period to lapse, 
in which case the employment shall be 
deemed to have ended. 

Permanent Officers 

(b) No officer shall leave the employ of the Council until 
the expiration of one month's written notice of the 
officer's intention to do without approval of the 
Council. An officer who fails to give the required 
notice shall forfeit the sum of $500.00. Such mon
ies may be withheld by the Council from monies 
due to the officer at the date of resignation. 

(c) One month's written notice shall be given by the 
Council to an officer whose services are no longer 
required. Provided that the Council pay the officer 
one month's salary in lieu of notice. 

(d) Notwithstanding any of the other provisions con
tained in this clause a lesser period of notice may be 
negotiated between the Council and the officer and 
in which case the penalty of $500.00 shall be waived. 

(e) The Council may summarily dismiss an officer 
deemed guilty of gross misconduct or neglect of duty 
and the officer shall not be entitled to any notice or 
payment in lieu of notice. 

(f) An officer, having attained the age of 55 years shall 
be entitled to retire from the employ of the Council. 

(g) Every officer shall retire on attaining the age of 65 
years. 

(h) Where an officer has been paid or the Council has 
paid on the officer's behalf, travelling expenses, re
moval expenses, and settling in allowances, and 
where the officer resigns before the expiry of two 
(2) years from the date of appointment the officer 
may be required to refund to the Council that por
tion of the expenses paid on the officer's behalf cal
culated as follows: 

Tota! relevant expenses X complete months remaining in period 

24 
(2) Part-Time Officers 

A part-time officer shall be entitled to the same salary,leave 
and other conditions prescribed in this Award for full-time 
officers, with payment for salary, paid leave and any allow
ances being in the proportion to which the officer's weekly 
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hours bear to the weekly hours of an officer engaged full-time 
in that class of work. 

(3) Fixed Term Officers 

(a) Notwithstanding the other provisions contained in 
this clause the Council may employ officers for a 
f1Xed term. 

(b) Officers appointed for a fixed term shall be advised 
in writing of the terms of the appointment and such 
advice shall specify the dates of commencement and 
termination of employment. 

(c) Fixed term officers shall be entitled to all rights and 
conditions as are provided in this Award. 

(d) The provisions of paragraphs (b) to (e) of subclause 
(1) of this clause apply to the employment of fixed 
term officers. 

(4) Casual Officers 

(a) A casual officer shall be paid one seventy-fIfth of 
the ordinary fortnightly rate of salary prescribed by 
this Award for the classification in which the casual 
officer is employed for each hour so employed, with 
the addition of twenty per centum, (20%); in lieu of 
annual leave, sick leave, long service leave and pay
ment for public holidays. 

(b) The contract of service of a casual officer may be 
terminated by one (1) hours notice by either party. 

7.-HOURS OF A1TENDANCE 

The ordinary hours of attendance at work to be observed by 
officers shall be thirty seven and one half (37-112) per week to 
be worked as determined by the Council between the hours of 
6.00am and 6.00pm on five days per week Monday to Friday 
inclusive with an interval of 30 minutes minimum for lunch. 

Provided: 

(1) the Council, by written instruction, may vary the time 
of attendance because of the circumstances of pub
lic business or because of the nature of the duties of 
an officer or class of officers. 

(2) where hours are so varied they shall not provide or
dinary working hours in excess of one hundred and 
fifty (150) in a four week period. 

8.-PUBLIC HOLIDAYS 

The following days shall be allowed as holidays with pay: 

(1) New Year's Day, Australia Day, Good Friday, Easter 
Monday, Christmas Day, the 26th day of December, 
the 25th day of April (Anzac Day). 

(2) The Anniversary of the Birthday of the Sovereign, 
Foundation Day (first Monday in June), Labour Day 
(first Monday in March). 

(3) All days which the Governor may appoint and are 
notified as Public Service Holidays. 

9.-REVIEW OF CLASSIFICATION 

(1) An officer may request a review of the office occupied 
on the grounds that there has been a change in the nature of 
the work, skill and responsibility required or the conditions 
under which the work is performed. 

(2) The Council shall arrange for such a review of the office 
to be undertaken provided that a period of not less than twelve 
(12) months has elapsed since any previous such request in 
relation to the position and shall determine such classifica
tion, salary range and title of the office as considered appr0-
priate. 

(3) An officer may only request a review within the twelve 
(12) months as specified in subclause (2) of this clause if the 
duties and responsibilities of the position have altered within 
the twelve (12) month period pursuant to the provisions of 
Regulation 44(3) of the Industrial Relations Commission 
Regulations 1985. 

(4) An appeal may be lodged against the Council's determi
nation in accordance with the Industrial Relations Act, 1979, 
Section 80E(2)(a) and (b), provided however that pursuant to 

the provisions of Regulation 44(3) not more than one claim 
shall be made in relation to the same office within a period of 
twelve (12) months unless the duties and responsibilities of 
that office have altered within this period. 

PART ll-SALARIES 

10.-SALARIES AND SALARY RANGES 

(1) The Council shall allocate to offices such of the salary 
ranges as is deemed appropriate. Such salaries and salary 
ranges shall be those contained in Schedules B and C-Sala
ries of this Award. 

(2) In allocating salaries or salary ranges a Council may 
amalgamate any two or more levels or allocate specific salary 
points from a level or levels prescribed by this Award. 

(3) Subject to subclause (4) of this clause the annual sala
ries applicable to officers covered by this Award shall be as 
contained in Schedules B and C-Salaries. Provided that: 

(a) Officers appointed or promoted to a Level 1 posi
tion shall not be entitled to progress beyond the 24 
year old or fourth (4th) year of adult service rate of 
salary, unless the officer is deemed to be qualified 
for promotion as determined by the Council. 

(b) An officer who is 21 years of age or older on ap
pointment to Level 1 may be appointed at the mini
mum rate of pay based on years of service and not 
on age. 

(4) (a) Officers, who possess a relevant tertiary qualifica
tion, or equivalent determined by the Council, and who are 
employed in the callings of Education Officer, Laboratory 
Technologist, Librarian, Scientific Officer, or any other pro
fessional callings determined by the Council shall be entitled 
to annual salaries as contained in Schedule C-Salaries. 

(b) On appointment or promotion to the Level 2/4 under 
this clause: 

(i) Officers, who have completed an approved three year 
tertiary qualification, relevant to their calling, shall 
commence at the frrst year increment. 

(ii) Officers who have completed an approved four year 
tertiary qualification, relevant to their calling, shall 
commence at the second year increment. 

(iii) Officers, who have completed the requirements for 
an approved Masters or PhD degree, relevant to their 
calling, shall commence on the third year increment. 

Provided that officers who attain a higher tertiary level quali
fication after appointment shall not be entitled to any advanced 
progression tltrough the range. 

(c) The Council shall be responsible for determining the 
relevant acceptable qualifications for appointment for the 
callings covered by this clause and shall maintain a manual 
setting out such qualifications. 

(d) The Council in allocating levels pursuant to subclause 
(4) of this clause may determine a commencing salary above 
Level 214 for a particular calling/so 

(5) (a) Where the level of the classification allocated to the 
office contains an incremental range an officer may proceed 
to the next highest point in the salary range, subject to good 
conduct, diligence and efficiency, at the completion of each 
year of continuous service. 

(b) For the purposes of this subclause "continuous service". 
except where an increment is payable according to age. shall 
not include: 

(i) any period exceeding fourteen (14) calendar days 
during which an officer is absent on leave without 
pay. In the case of leave without pay which exceeds 
fourteen (14) calendar days the entire period of such 
leave without pay shall be excised in full; 

(ii) any period which exceeds six (6) months in one con
tinuous period during which an officer is absent on 
workers compensation. Provided that only that por
tion of such continuous absence which exceeds six 
(6) months shall not count as "continuous service". 
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(ill) any period which exceeds three (3) months in one 
continuous period during which an officer is absent 
on sick leave without pay. Provided only that por
tion of such continuous absence which exceeds three 
(3) months shall not count as "continuous service". 

(6) Salaries shall be paid fortnightly by direct funds transfer 
to the credit of an account nominated by the officer at a bank, 

society or credit union approved by the Under Treas
urer or an accountable officer. Provided that where such form 
of payment is impractical or where exceptional circumstances 
exist, and by agreement between the Council and the Asso
ciation, payment may be made by cheque. 

(7) (a) To calculate an officer's fortnightly salary the fol
lowing formula shall apply: 

Annual Salary x 12 

313 

(b) The hourly rate shall be computed as one seventy fifth 
(InS) of the fortnights salary. 

(8) It is a term of this Award or Industrial Agreement that 
the union undertakes for the duration of the Principles deter
mined by the Commission in Court Session in Application 
No. 1940 of 1989 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage Prin
ciples. 

PART ill-ALLOWANCES 

11.--SHIFr WORK 

(1) Definitions 

"Day shift" means a shift commencing after 6.00am 
and before 12.00 noon. 

"Afternoon shift" means a shift commencing at or after 
12.00 noon and before 6.00pm. 

"Night shift" means a shift commencing at or after 
6.00pm and before 6.01arn. 

(2) Allowance for Officers Working Shifts 

(a) An officer required to work an afternoon or night 
shift of seven and one half (7-112) hours shall, in 
addition to the ordinary rate of salary, be paid the 
allowance specified in Schedule D--Overtime and 
Shift Allowances for each afternoon or night shift 
worked. 

(b) Work performed during ordinary rostered hours on 
Saturdays or Sundays shall be paid for at the rate of 
tirfle and one half and on Public Service holidays at 
double time and one half. These rates shall be paid 
in lieu of the allowance prescribed in paragraph (a) 
of this subclause. 

Provided that in lieu of the foregoing provisions of 
this paragraph and subject to agreement between the 
Council and the officer, work performed during or
dinary rostered hours on a Public Service holiday 
shall be paid for at the rate of time and one half and 
the officer may, in addition, be allowed a day's leave 
with pay to be added to annual leave or to be taken 
at some other time within a period of one (1) year. 

(c) An officer rostered off duty on a Public Service holi
day shall be paid at ordinary rates for such day or, 
subject to agreement between the Council and the 
officer, be allowed a day's leave with pay in lieu of 
the holiday to be added to the officer's next annual 
leave entitlement or taken at a mutually convenient 
time within a period of one year. 

(d) An officer engaged on shift work who is rostered to 
work regularly on Sundays and/or Public Service 
holidays shall be allowed one (1) week's leave in 
addition to the normal entitlement to annual leave 
of absence for recreation. 

(e) Additional leave provided by paragraphs (b) and (c) 
of this subclause shall not be subject to the annual 
leave loading prescribed by subclause (9) of Clause 
I8.-Annual Leave of this Award. 

(t) Work performed by an officer in excess of the ordi
nary hours of a shift or on a rostered day off shall be 
paid for in accordance with the provisions of Clause 
12.-Overtime of the Award. 

(3) Hours of Duty and Rosters 

(a) An officer engaged on shifts shall work a seventy-five 
(75) hour fortnight, exclusive of meal intervals, on 
the basis of no more than ten (10) shifts of seven 
and one half (7-1/2) hours duration. Provided that 
where agreement is reached between the Council and 
the Association the length and/or number of shifts 
worked per fortnight may be altered. 

Provided that when the agreed length of a shift is 
extended past seven and one half (7-112) hours, over
time shall be payable only for time worked in excess 
of the rostered shift. 

(b) Meal breaks shall be for a period of at least thirty 
(30) minutes, but not greater than one (1) hour for 
each meal. 

(c) Officers may be rostered to work on any of the seven 
(7) days of the week provided that in any roster pe
riod, no officer shall be rostered for more than six 
(6) consecutive days. 

Provided that where agreement is reached between 
the Council and the Association, shift workers may 
be exempted from this provision. 

(d) The roster period shall commence at the beginning 
of a pay period and continue for fourteen (14) con
secutive days. Rosters shall be available to officers 
at least five (5) clear working days prior to the com
mencement of the roster. 

(e) A roster may only be altered on account of contin
gency which the Council could not have been rea
sonably expected to foresee. When a roster is altered, 
the officer concerned shall be notified of the changed 
shift 24 hours before the changed shift commences. 
Provided that where such notice is not given, the 
officer shall be paid overtime in accordance with 
Clause 12.-0vertime, for the duration of the 
changed shift. This provision shall not apply to an 
officer· who was absent from duty on the officer's 
last rostered shift. 

(t) An officer shall not be rostered for duty until at least 
ten (10) hours have elapsed from the time the offic
er's previous rostered shift ended. Provided that 
where agreement is reached between the Associa
tion and the College the 10 hour break may be re
duced to accommodate special shift arrangements, 
except that under no circumstances shall such an 
agreement provide for a break of less than 8 hours. 

(g) An officer shall not be retained permanently on one 
shift unless the officer so elects in writing. 

(h) Officers shall be allowed to exchange shifts on days 
off with other officers provided the approval of the 
Council has been obtained and provided further that 
any excess hours worked shall not involve the pay
ment of overtime. 

(4) To the extent that the provisions of this clause and Clause 
12.-Overtime conflict the provisions of this clause shall pre
vail. 

12.-OVERTlME 
(1) Definitions: 

"Allowance"-for the purpose of this clause shall not 
include District or Child Allowance. 

"Ordinary Travelling Time" means the time which an 
officer would ordinarily spend in travelling by public 
transport once daily from his home to his usual head
quarters and home again. It is time elapsing between 
time of departure from home and the official time of com
mencement of duty and the time elapsing between the 
official time of cessation of duty and arrival at home. 
Where an officer has a continuing approval to use his 
vehicle for official business (that is, paid motor vehicle 
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allowance), ordinary travelling time means the time spent 
in travelling by that vehicle from his home to his head
quarters and home again each day. 

"Prescribed Hours of Duty" means the officer's nor
mal working hours. 

"Public Holiday" means the days prescribed in 
Clause 8.-Public Holidays of this Award. 

(2) Overtime: 

(a) When and as often as it is necessary to overcome 
arrears of work or to meet pressure of business, any 
officer may be required by the Council to perform 
reasonable overtime duty at times other than the or
dinary hours of attendance applicable to that officer, 
including work on Saturdays, Sundays, public holi
days and special days off and unless reasonable ex
cuse exists the officer shall work in accordance with 
such requirement. 

All work performed by direction of the Council

(i) before or after the prescribed hours of duty on 
a weekday; 

(ii) on a Saturday, Sunday or Public Holiday, shall 
be classed as overtime and subject to the pro
visions of this clause; 

shall be paid for at the hourly rate prescribed by para
graph (b) of this subclause. 

(b) Payment for overtime shall be calculated on an hourly 
basis in accordance with the following formula-

Weekdays: 

For the fIrst three hours on anyone week day-

Fortnightly salary x J 
75 2 

After the fIrst three hours on anyone week day-

Fortnightly salary x 2 
75 

Saturdays: 

First three hours on any Saturday-

Fortnightly salary x J 
75 2 

After the fIrst three hours or after 12 noon, which
ever is the earlier, on any Saturday-

Fortnightly salary x 2 
75 I 

Sundays: 

Fortnightly salary 

75 
Public Holidays: 

x 

During prescribed hours of duty-

Fortnightly salary x J 
75 2 

in addition to the normal days pay. 

During hours outside of prescribed hours of duty-

Fortnightly salary x ~ 

75 2 
Fortnightly salary shall be calculated in accordance 
with the formula contained in subclause (7) of Clause 
1O.-Salaries and Salary Ranges of this Award, but 
unless otherwise approved by the Council shall not 
include higher duties allowance or district allowance. 

Provided that higher duties allowance shall only be 
included in "fortnightly salary" when overtime is 
worked on duties for which the allowance is specifI
cally paid. 

(c) Where an officer so elects in writing, time off in lieu 
of payment may be granted by the Council. Such 
time off in lieu to be determined on an hourly basis 
by dividing the officer's normal hourly rate of pay 

into the amount to which the officer would other
wise have been entitled at the prescribed rate in ac
cordance with paragraph (b) of this subclause. 

(d) Any commuted allowance and/or time off in lieu of 
overtime, other than that provided in paragraph (c) 
of this subclause shall be negotiated between the 
Council and the Association provided that where 
there is disagreement between the Council and the 
Association as to the necessity for or the amount of 
commuted allowance or time off, the matter may be 
referred to a Board of Reference. 

'(e) A break of at least thirty (30) minutes, which shall 
not be reckoned as overtime, shall be taken for meals 
between 12 noon and 2.00pm when overtime is 
worked on a Saturday, Sunday or Public Holiday, 
and between 4.3Opm and 6.3Opm on any week day 
on which overtime is worked. 

(t) No claim for payment or time off in lieu under the 
provisions of this clause shall be allowed in respect 
of any day on which the additional time worked 
amounts to less than thirty (30) minutes. 

(g) Where an officer, having received prior notice, is 
required to return to duty-

(i) On a Saturday, Sunday or Public Holiday the 
officer shall be entitled to payment at the rate 
in accordance with paragraph (b) of subclause 
(2) of this clause for a minimum period of three 
(3) hours. 

(ii) Before or after the prescribed hours of duty 
on a weekday the officer shall be entitled to 
payment at the rate in accordance with para
graph (b) of subclause (2) of this this clause 
for a minimum period of one and one half (1-11 
2) hours. 

(ill) For the purposes of this subclause, where an 
officer is required to return to duty more than 
once, each duty period shall stand alone in 
respect to the application of minimum period 
payment except where the second or subse
quent return to duty is within any such mini
mum period. 

(h) The provisions of paragraph (g) of this subclause 
shall not apply in cases where it is customary for an 
officer to return to the place of employment to per
form a specifIc job outside the prescribed hours of 
duty or where the overtime is continuous (subject to 
a reasonable meal break) with the completion or 
commencement of prescribed hours of duty. 

(i) When an officer is directed to work overtime at a 
place other than the usual headquarters, and provided 
that place where the overtime is to be worked is situ
ated in the area within a radius of fIfty (50) kilome
tres from the usual headquarters, and the time spent 
in travelling to and from that place is in excess of 
the time which an officer would ordinarily spend in 
travelling to and from the usual headquarters, and 
provided such travel is undertaken on the same day 
as the overtime is worked, then such excess time shall 
be deemed to form part of the overtime worked. 

(j) Except as provided in subclauses (3)(e) and (4)(b) 
of this clause, when an officer is directed to work 
overtime at a place other than the usual headquar
ters and provided that place where the overtime is to 
be worked is situated outside the area within the ra
dius of fIfty (50) kilometres from the usual head
quarters and the time spent in travelling to and from 
that place is in excess of the time which an officer 
would ordinarily spend in travelling to and from the 
usual headquarters, then the officer shall be granted 
time off in lieu of such excess time spent in actual 
travel in accordance with subclause (5) of this clause. 

(k) Except as provided in paragraph (i) of this subclause, 
payment for overtime, or the granting of time off in 
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lieu of overtime or travelling time, shall not be ap
proved in the following cases-

(i) Officers whose maximum salary or maximum 
salary and allowance in the nature of salary 
exceeds the gross annual equivalent to the sal
ary paid from time to time in respect of Level 
5 as contained in Schedule B-Salaries of this 
Award. 

(ii) Officers whose work is not subject to close 
supervision. 

(iii) Officers whose salary includes specific provi
sion in respect to overtime. 

(1) Notwithstanding the provisions of paragraph (k) of 
this subclause, where from the nature of the duties 
required or from other relevant circumstances it ap
pears just and reasonable, any such officer as is re
ferred to in that paragraph shall, with the special 
approval of the Council be paid overtime or granted 
time off in lieu as prescribed by paragraph (b) or 
paragraph (c) respectively of this subclause and if in 
any such case the Council declines to give such spe
cial approval the matter may be referred to a Board 
of Reference. 

Where an officer not subject to close supervision is 
directed by the Council to carry out specific duties 
involving the working of overtime, and provided 
such overtime can be reasonably determined, then 
such officer shall be entitled tQ. payment or time off 
in lieu of overtime worked in accordance with 
paragraph (b) or paragraph (c) of this subclause. 

(m) Where an officer performs overtime duty after the 
time at which the officer's normal hours of duty end 
on one day and before the time at which the officer's 
normal hours of duty are to commence on the next 
succeeding day, for a period which results in the of
ficer not being off duty between these times for a 
continuous period of not less than eight (8) hours, 
the officer is entitled to be absent from duty without 
loss of salary, until the officer, from the time of ceas
ing overtime duty, has been off duty for a continu
ous period of eight (8) hours. 

Provided that where an officer is required to return 
to or continue work without such break, the officer 
shall be paid at double the ordinary rate until re
leased from duty, until the officer has had eight (8) 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such ab
sence. 

The provisions of this subclause shall not apply to 
officers included in subclause (3). 

(n) Where an officer is required to work a continuous 
period of overtime which extends past midnight into 
the succeeding day the time worked after midnight 
shall be included with that worked before midnight 
for the purpose of calculation of payment provided 
for in paragraph (b) of this subclause. 

(3) On Call: 

(a) An officer who is authorised by the Council to be 
"on call" during periods off duty, shall be paid an 
allowance as prescribed in Schedule D-Overtime 
and Shift Allowances of this Award. 

(b) For the purpose of this subclause "on call" shall mean 
an instruction to an officer to remain at the officer's 
place of residence or otherwise to· be available for 
immediate contact in the case of an emergency 
call-out requiring the performance of duties away 
from such place of residence. 

(c) Where an officer is required to be "on call" the Coun
cil shall supply a telephone and pay all connection 
and disconnection charges and annual rental charges. 
If the officer so required to be "on call" has already 
a telephone connected, the Council shall pay all rental 
charges. 

(d) Where an officer rostered for "on call" duty is re
called for duty during the period for which he is "on 
call" then he shall receive payment for hours worked 
in accordance with subclause (2)(b) of this clause. 
"On call" allowance is not paid in addition to any 
overtime paid in these circumstances. 

(e) Time spent in travelling to and from the place of 
duty where an officer rostered "on call" is actually 
recalled to duty, should be included with actual duty 
performed for purposes of overtime payment. Pro
vided that such place of duty is situated in the area 
within a radius of fifty (50) kilometres from the of
ficer's usual headquarters. 

(f) Minimum payment provisions do not apply to an 
officer rostered for "on call" duty. 

(g) An officer in receipt of "on call" allowance and who 
is recalled to duty shall not be regarded as having 
performed emergency duty in accordance with 
subclause (4) of this clause. 

(4) Emergency Duty: 

(a) Where an officer is called on duty to meet an emer
gency at a time when the officer would not ordinar
ily have been on duty, and no notice of such call was 
given prior to completion of usual duty on the last 
day of work prior to the day on which the officer is 
called on duty, then, if called to duty-

(i) on a Saturday, Sunday or Public Holiday, the 
officer shall be entitled to payment at the rate 
in accordance with subclause (2)(b) of this 
clause for a minimum period of three (3) hours; 

(ii) before or after the prescribed hours of duty on 
a weekday the officer shall be entitled to pay
ment at the rate in accordance with subclause 
(2)(b) of this clause for a minimum period of 
two and one half (2-112) hours; 

(iii) for the purpose of this subclause, where an 
officer is recalled more than once, each pe
riod of emergency duty shall stand alone in 
respect to the application of the minimum pe
riod payment, subject to paragraph (c) of this 
subclause. 

(b) Time spent in travelling to and from the place of 
duty where the officer is actually recalled to perform 
emergency duty, shall be included with actual duty 
performed for the purposes of overtime payment. 
Provided that such place of duty is situated in the 
area within a radius of fifty (50) kilometres from his 
usual headquarters. 

(c) When an officeris recalled to work to perform emer
gency duty the officer shall not be obliged to work 
for the minimum period if the work for which the 
officer was recalled is completed in less time, pro
vided that if an officer is called out more than once 
within any such minimum period there shall not be 
any entitlement to any further payment for the time 
worked within that minimum period. 

(5) Excess Travelling Time: 

An officer, eligible for payment of overtime who is required 
to travel on official business outside of the officer's normal 
working hours and away from the officer's usual headquar
ters, shall be granted time off in lieu of such actual time spent 
in travelling at equivalent or ordinary rates on weekdays and 
at time and one half rates on Saturdays, Sundays and Public 
Holidays: Provided-

(a) Such travel is undertaken at the direction of the Coun
cil. 

(b) Such travel shall not include-

(i) time spent in travelling by an officer on duty 
at a temporary headquarters to the officer's 
home for weekends for the officer's own con
venience; 

(ii) time spent in travelling by plane between the 
hours of 1O.OOpm and 6.00am; 
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(ill) time spent in travelling by train or coach be
tween the hours of 10.OOpm and 6.00am; 

(iv) time spent in travelling by ship when meals 
and accommodation are provided; 

(v) time spent in travel resulting from the perma
nent transfer or promotion of an officer to a 
new location; 

(vi) time in travelling in which an officer is re
quired by the Council to drive, outside of the 
officer's ordinary hours of duty, the Council's 
vehicle or to drive the officer's own motor 
vehicle involving the payment of motor vehi
cle allowance but such time shall be deemed 
to be overtime and paid in accordance with 
subclause (2)(b) of this clause. 

( c) The maximum period which shall apply for the grant
ing of time off in lieu shall be eight (8) hours in any 
one day. 

(d) Time off in lieu will not be granted for periods of 
thirty (30) minutes or less. 

(e) Where such travel is undertaken on a normal work
ing day, time off in lieu is granted only for such time 
spent in travelling before and/or after the usual hours 
of duty, and where the exigencies of travel compel 
an officer to travel during the officer's usual lunch 
interval such additional travelling time is not to be 
taken into account in computing the number of hours 
of travelling time due. 

(f) Where such travel is undertaken on a normal work
ing day, time off in lieu is granted only for such time 
spent in travelling before and/or after the usual hours 
of duty which is in excess of the officer's ordinary 
travelling time. 

(g) Except as provided in paragraph (b) of this subclause, 
all time spent in actual travel on Saturdays, Sundays 
and Public Holidays, shall be deemed to be excess 
travelling time. 

(6) Special Conditions: 

Any group of officers whose duties necessarily entail spe
cial conditions of employment shall not be subject to the pre
scribed hours of duty as defmed in subclause (1) of this clause 
if the Council and the Association so agree. Provided, how
ever, that any dispute in this matter may be referred to a Board 
of Reference. 

(7) Meal Allowance: 

(a) An officer required to work before or after normal 
working hours on any week day, shall, when such 
additional duty necessitates taking a meal away from 
the usual place of residence, be reimbursed for each 
meal purchased in accordance with the rates con
tained in Schedule D-Overtime and Shift Allow
ances. Provided that the overtime worked before 
and after the meal break totals not less than two hours. 
Such reimbursement shall be in addition to any pay
ment for overtime to which the officer is entitled. 

(b) An officer required to work on a Saturday, Sunday 
or Public Holiday prescribed in Clause 8.-Public 
Holidays of this Award shall, when such additional 
duty necessitates taking a meal away from the usual 
place of residence be reimbursed in accordance with 
the rates contained in Schedule D-Overtime and 
Shift Allowances. Provided that the overtime worked 
before and after the meal break totals not less than 
two hours. Such reimbursement shall be in addition 
to any payment for overtime to which the officer is 
entitled. 

13.-HIGHER DUTIES ALLOWANCE 

(1) Subject to subclause (2) of this clause, an officer who is 
directed by the Council to act in an office which is classified 
higher than the officer's own office and who performs the full 
duties and accepts the full responsibility of the higher office 
for a continuous period of five consecutive working days or 

more, shall subject to the provisions of this clause, be paid an 
allowance equal to the difference between the officer's own 
salary and the salary the officer would receive if the officer 
were permanently appointed to the office in which the officer 
is so directed to act. 

(2) (a) An officer who is directed to act in a higher classified 
office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid 
such proportion of the allowance provided for in subclause 
(1) as the duties and responsibilities performed bear to the 
full duties and responsibilities of the higher office. Provided 
that the officer shall be informed, prior to the commencement 
of acting in the higher classified office, of the duties to be 
carried out, the responsibilities to be accepted and the allow
ance to be paid. 

(b) The allowance paid may be adjusted during the period 
of higher duties. 

(3) Where an officer is directed to act in an office which has 
an incremental range of salaries the officer shall be entitled to 
receive an increase in higher duties allowance equivalent to 
the annual increment the officer would have received had the 
officer been permanently appointed to such office. Provided 
that acting service with allowances for acting in offices for 
the same classification or higher than the office during the 
eighteen (18) months preceding the commencement of so act
ing shall aggregate as qualifying service towards such an in
crease in the allowance. 

(4) Where an officer who has qualified for payment of higher 
duties allowance under this clause is required to act in an
other office or other offices classified higher than the officer's 
own for periods less than five working days without any break 
in acting service, the officer shall be paid higher duties allow
ance for such periods. Provided that payment shall be made 
at the highest rate the officer has been paid during the term of 
continuous acting or at the rate applicable to the office in which 
the officer is currently acting-whichever is the lesser. 

(5) Where an officer who is in receipt of an allowance granted 
under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on-

(a) a period of normal annual leave; 

(b) a period of any other approved leave of absence of 
not more than one (1) calendar month the officer 
shall continue to receive the allowance for the pe
riod of leave. Provided that this clause shall also 
apply to an officer who has been in receipt of an 
allowance for less than twelve (12) months if during 
the absence no other officer acts in the office in which 
the officer was acting immediately prior to proceed
ing on leave and the officer resumes in the office 
immediately after leave. 

(6) Where an officer who is in receipt of an allowance granted 
under this clause proceeds on-

(a) a period of annual leave in excess of the normal; 

(b) a period of any other approved leave of absence of 
more than one calendar month 

the officer shall not be entitled to receive payment of such 
allowance for the whole or any part of the period of such leave. 

(7) For the purpose of this clause "normal annual leave" 
shall mean the period of annual recreation leave as prescribed 
in this Award. 

14.-MOTOR VEIDCLE ALLOWANCE 

(1) DEFINITIONS 

(a) In this clause the following expressions shall have 
the following meaning:-

"Metropolitan Area" means that area within a ra
dius of fifty (50) kilometres from the Perth Central 
Railway Station. 

"South West Land Division" means the South West 
Land Division as defmed by section 28 of the Land 
Act, 1933-1972 excluding the area contained within 
the Metropolitan Area. 
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"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Tenn of Employment" means a requirement made 
known to the officer at the time of applying for the 
position by way of publication in the advertisement 
for the position, or written advice to the officer con
tained in the offer for the position or oral communi
cation at interview by an interviewing officer and 
such requirement is accepted by the officer either in 
writing or orally. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle 
for use on official business. 

"A Year" means twelve months commencing on 
the ftrst day of July and ending on the thirtieth day 
of June next following. 

(2) ALLOWANCE FOR OFFICERS REQUIRED TO SUP
PLY AND MAINTAIN A VEmCLE AS A TERM OF EM
PLOYMENT 

(a) An officer who is required to supply and maintain a 
motor vehicle for use when travelling on official busi
ness as a term of employment shall be reimbursed in 
accordance with the appropriate rates set out in 
Schedule E-Motor Vehicle Allowance for journeys 
travelled on official business and approved by the 
Council. 

(b) An officer who is reimbursed under the provisions 
of subclause (2)(a) will also be subject to the fol
lowing conditions:-' 

(i) For the purposes of subclause (2)(a) of this 
clause an officer shall be reimbursed with the 
appropriate rates set out in Part A of Sched
ule E-Motor Vehicle Allowance for the dis
tance travelled from the officer's residence to 
the place of duty and for the return distance 
travelled from place of duty to residence ex
cept on a day where the officer travels direct 
from residence to headquarters and return and 
is not required to use the vehicle on official 
business during the day. 

(ii) Where an officer in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropri
ate rate applicable to each of the areas tra
versed as set out in Part A of Schedule 
E-Motor Vehicle Allowance. 

(ill) Where an officer does not travel in excess of 
four thousand (4000) kilometres in a year an 
allowance calculated by multiplying the ap
propriate rate per kilometre by the difference 
between the actual distance travelled and four 
thousand (4000) kilometres shall be paid to 
the officer provided that where the officer has 
less than twelve (12) months qualifying serv
ice in the year then the four thousand (4000) 
kilometre distance will be reduced on a pro 
rata basis and the allowance calculated accord
ingly. 

(iv) Where a part-time officer is eligible for the 
payment of an allowance under paragraph (ill) 
of this subelause such allowance shall be cal
culated on the proportion of total hours worked 
in that year by the officer to the annual stand
ardhours had the officer been employed on a 
full time basis for the year. 

(v) An officer who is required to supply and main
tain a motor vehicle for use on official busi
ness is excused from this obligation in the 
event of the vehicle being stolen, consumed 
by ftre, or suffering a major and unforseen 
mechanical breakdown or accident, in which 

case all entitlement to reimbursement ceases 
while the officer is unable to provide the mo
tor vehicle or a replacement. 

(vi) It shall be open to the Council to elect to waive 
the requirement that an officer supply and 
maintain a motor vehicle for use on official 
business, but three (3) months written notice 
of the intention so to do shall be given to the 
officer concerned. 

(3) ALLOWANCE FOR OFFICERS RELIEVING OFFIC
ERS MENTIONED IN SUBCLAUSE (2) 

(a) An officer not required to supply and maintain a 
motor vehicle as a term of employment who is re
quired to relieve an officer required to supply and 
maintain a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred in accord
ance with the appropriate rates set out in Part A of 
Schedule E-Motor Vehicle Allowance for all jour
neys travelled on official business and approved by 
the Council where the officer is required to use his 
vehicle on official business whilst carrying out the 
relief duties. 

(b) For the purposes of paragraph (a) of this subclause 
an officer shall be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in 
Part A of Schedule E-Motor Vehicle Allowance 
for the distance travelled from the officer's residence 
to place of duty and the return distance travelled from 
place of duty to residence except on a day where the 
officer travels direct from residence to headquarters 
and return and is 'lot required to use the vehicle on 
official business during the day. 

(c) Where an officer in the course of a journey travels 
through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to 
each of the areas traversed as set out in Part A of 
Schedule E-Motor Vehicle Allowance. 

(d) For the purposes of this subclause the allowance 
provided in subclause (2)(b)(iii) and (iv) of this 
clause shall not apply. 

(4) ALLOWANCE FOR OTHER OFFICERS USING VE
mCLE ON OFFICIAL BUSINESS 

(a) An officer who is not required to supply and main
tain a motor vehicle for use when travelling on offi
cial business as a term of employment, but when 
requested by the Council voluntarily consents to use 
the vehicle shall, for journeys travelled on official 
business approved by the Council be reimbursed all 
expenses incurred in accordance with the·appropri
ate rates set out in Parts B and C of Schedule E
MotortVehicle Allowance. 

$ 

(b) For the purpose of paragraph (a) of this subclause 
an officer shall not be entitled to reimbursement for 
any expenses incurred in respect to the distance be
tween the officer's residence and headquarters and 
the return distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels 
through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to 
each of the areas traversed as set out in Part B of 
Schedule E-Motor Vehicle Allowance. 

(5) ALLOWANCE FOR TOWING COUNCIL'S CARA
VAN OR TRAILER 

In cases where officers are required to tow a Council con
veyance on official business, the additional rate shall be as 
provided in Part D of Schedule E-Motor Vehicle Allowance. 

(6) INCREASE OF INADEQUATE RATES 

The Council may increase the rates prescribed by this clause 
in any case in which it is satisfted that they are inadequate. 

(7) SPECIAL CONDmONS 

Notwithstanding the provisions of this clause where the cost 
of vehicles and petrol increase or decrease such that a corre-



7SW.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2037 

sponding increase or decrease in the allowance provided for a 
vehicle over 1600 cc in the Metropolitan area would amount 
to 0.1 of a cent or greater then the parties agree that the allow
ance shall be increased or decreased accordingly. 

15.-TRAVELLING ALLOWANCE 

An officer who travels on official business shall be reim
bursed reasonable expenses on the following basis: 

(1) When a trip necessitates an overnight stay away from 
headquarters and the officer-

is supplied with accommodation and meals free of charge, 
or 

attends a course, conference, etc., where the fee paid in
cludes accommodation and meals, or travels by rail and 
. is provided with a sleeping berth and meals, or 

is accommodated at a hostel or similar establishment and 
supplied with meals, 

reimbursement shall be in accordance with the rates pre
scribed in Column A, Item 1, 2 or 3 of Schedule F
Travelling Allowance. 

(2) When a trip necessitates an overnight stay away from 
the officer's headquarters and the officer is fully responsible 
for accommodation, meal and incidental expenses-

(a) where hotel or motel accommodation is utilised re
imbursement shall be in accordance with the rates 
prescribed in Column A, Items 4 to 8 of Schedule 
F-Travelling Allowance. 

(b) where other than hotel or motel accommodation is 
utilised reimbursement shall be in accordance with 
the rates prescribed in Column A, Items 9, 10 or 11 
of Schedule F-Travelling Allowance. 

(3) When a trip necessitates an overnight stay away from 
headquarters and accomodation only is provided at no charge 
to the officer, reimbursement shall be made in accordance with 
the rates prescribed in Column A, items 1,2 or 3 and items 
12,13 or 14 of Schedule F subject to the employee's certifica
tion that each meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and 
(2) for a part of a day, the following formula shall apply-

(a) If departure from headquarters is: 

before 8.ooam-1oo% of the daily rate. 

8.ooam or later but prior to 1.00pm-90% of the 
daily rate. 

1.00pm or later but prior to 6.00pm-75% of the 
daily rate. 

6.00pm or later-50% of the daily rate. 

(b) If arrival back at headquarters is: 

8.ooam or later but prior to 1.00pm-1O% of the 
daily rate. 

l.00pm or later but prior to 6.00pm-25% of the 
daily rate. 

6.00pm or later but prior to 11.00pm-50% of the 
daily rate. 

11.00pm or later-1oo% of the daily rate. 

(5) When an officer travels to a place outside a radius of 
fifty (50) kilometres measured from the officer's headquar
ters, and the trip does not involve an overnight stay away from 
headquarters, reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items 12 or 13 of Schedule F
Travelling Allowance subject to the officer's certification that 
each meal claimed was actually purchased. Provided that when 
an officer departs from headquarters before 8.ooam and does 
not arrive back at headquarters until after 11.00pm on the same 
day reimbursement shall be paid at the appropriate rate pre
scribed in Column A, Items 4 to 8 of Schedule F-Travelling 
Allowance. 

(6) When it can be shown to the satisfaction of the Council 
by the production of receipts that reimbursement in accord
ance with Schedule F-Travelling Allowance does not cover 
an officer's reasonable expenses for a whole trip the officer 
shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule F-Trav
elling Allowance an officer shall be reimbursed reasonable 
incidental expenses such as train, bus and taxi fares, official 
telephone calls, laundry and dry cleaning expenses, on pro
duction of receipts. 

(8) If on account of lack of suitable transport facilities, an 
officer necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning trans
port the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended 
should an officer become ill whilst travelling, provided leave 
for the period of such illness is approved in accordance with 
the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of four
teen (14) days in one month shall not be passed for payment 
by a certifying officer unless the Council has endorsed the 
account. 

(11) An officer who is relieving at or temporarily transferred 
to any place within a radius of fifty (50) kilometres measured 
from headquarters shall not be reimbursed the cost of midday 
meals purchased, but an officer travelling on duty within that 
area which requires absence from headquarters over the usual 
midday meal period shall be paid at the rate prescribed by 
Item 17 of Schedule F-Travelling Allowance for each meal 
necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the per
formance of the officer's duties; and 

(b) such travelling is not within the suburb in which the 
officer resides; and 

(c) total reimbursement under this clause for anyone 
pay period shall not exceed the amount prescribed 
by Item 18 of Schedule F-Travelling Allowance. 

16.-DISTRICT ALLOWANCE 

(1) For the purposes of this clause the following terms shall 
have the following meaning: 

"Dependant" in relation to an officer means: 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who rely on 
the officer for their main support; 

who does not receive a district or location allowance of 
any kind. 

"Partial Dependant" in relation to an officer means: 

(a) a spouse; or 

(b) where there is no spouse, a child or any other 
relative resident within the State who rely on 
the officer for their main support; 

who receives a district or location allowance of any kind 
less than that applicable to an officer without dependants 
under any award, agreement or other provision regulat
ing the employment of the partial dependant. 

"Spouse" means an officer's spouse including defacto 
spouse. 

"Defacto Spouse" means a person of the opposite sex to 
the officer who lives with the officer as the husband or 
wife of the officer on a bona fide domestic basis, although 
not legally married to that person. 

(2) For the purpose of this clause, the boundaries of the 
districts shall be as described hereunder and as delineated on 
the plan at Schedule G-District Allowance of this Award. 

District: 

(1) The area within a line commencing on the coast; 
thence east along lat. 28 to a point north of Tal le ring 
Peak, thence due south to Tallering Peak; thence 
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southeast at the junction of lat. 32 and long. 119; 
thence south along long. 119 to coast. 

(2) That area within a line commencing on the south 
coast at long. 119 then east along the coast to long. 
123; then north along long. 123 to a point on lat. 30; 
thence west along lat. 30 to the boundary of No. 1 
District. 

(3) The area within a line commencing on the coast at 
lat. 26; then along lat. 26 to long. 123; thence south 
along long. 123 to the boundary of No. 2 District. 

(4) The area within a line commencing on the coast at 
lat. 24; thence east to the South Australian border; 
thence south to the coast; thence along the coast to 
long. 123 thence north to the intersection of lat. 26; 
thence west along lat. 26 to the coast. 

(5) That area of the State situated between the lat. 24 
and a line running east from CamotBay to the North
ern Territory. 

(6) That area of the State north of a line running east 
from Carnot Bay to the Northern Territory border. 

(3) An officer shall be paid a district allowance at the stand
ard rate prescribed in Column n of Schedule G-District Al
lowance of this Award, for the district in which the officer's 
headquarters is located. Provided that where the officer's 
headquarters are situated in a town or place specified in Col
umn ill of Schedule G-District Allowance, the officer shall 
be paid a district allowance at the rate appropriate to that town 
or place as prescribed in Column IV of Schedule G-District 
Allowance. 

(4) An officer who has a dependant shall be paid double the 
district allowance prescribed by subclause (3) of this clause 
for the district, town, or place in which the officer's head
quarters is located. 

(5) Where an officer has a partial dependant the total dis
trict allowance payable to the officer shall be the district al
lowance prescribed by subclause (3) of this clause plus an 
allowance equivalent to the difference between the rate of dis
trict or location allowance the partial dependant receives and 
the rate of district or location allowance the partial dependant 
would receive if he or she was employed in a full time capac
ity under the Award, Agreement or other provision regulating 
the employment of the partial dependant. 

(6) When an officer is on approved annual recreational leave, 
the officer shall for the period of such leave, be paid the dis
trict allowance to which the officer would ordinarily be enti
tled. 

(7) When an officer is on long service leave or other ap
proved leave with pay (other than recreational leave ), the of
ficer shall only be paid district allowance for the pe.riod of 
such leave if the officer, dependantls or partial dedendantls 
remain in the district in which the officer's headquarters are 
situated. 

(8) When an officer leave his or her district on duty, pay
ment of any district allowance to which the officer would or
dinarily be entitled shall cease after the expiration of two weeks 
unless the officer's dependantls or partial dependantls remain 
in the district or as otherwise approved by the Council. 

(9) Except as provided in subclause (8) of this clause, a 
district allowance shall be paid to any officer ordinarily enti
tled thereto in addition to reimbursement of any travelling, 
transfer or relieving expenses or camping allowance. 

(10) When an officer is provided with free board and lodg
ing by the Council the allowance shall be reduced to two-thirds 
of the allowance the officer would ordinarily be entitled to 
under this clause. 

(11) An officer who is employed on a part-time basis shall 
be paid a proportion of the appropriate district allowance pay
able, in accordance with the following formula: 

Hours worked per fortnight x Appropriate District Allowance 
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(12) An officer who immediately prior to 1 July 1988 was 
in receipt of a district allowance at a rate which was greater 
than the amount to which the officer is entitled under this clause 
shall have the difference reduced in accordance with the fol
lowing: 

(a) As from the first pay period commencing on or after 
1 July 1988 the difference shall be reduced by 
thirty-three and one-third (33-1/3%) per cent; and 

(b) As from the first pay period commencing on or after 
1 January 1989 the difference remaining between 
the amount being paid pursuant to (a) above that to 
which the officer is otherwise entitled under this 
clause shall be reduced by fifty (50%) per cent; and 

(c) As from the first pay period commencing on or after 
1 July 1989 payment shall be in accordance with the 
officer's entitlement under this clause. 

(13) The rates expressed in Schedule G of this award shall 
be adjusted administratively every twelve (12) months, effec
tive from the first pay period to commence on or after the first 
day of July in each year, in accordance with the official Con
sumer Price Index (CPI) for Perth, as published for the pre
ceding 12 months at the end of the March quarter by the 
Australian Bureau of Statistics. 

Provided that, as agreed between the parties, the CPI for the 
March 1992 quarter shall be discounted by 1.03%. . 

The rates agreed, in accordance with the above formula, by 
the parties shall then be lodged with the Registrar of the West
ern Australian Industrial Relations Commission. 

17.-UNIFORMS AND PROTECTIVE CLOTHING 

(1) Where uniforms are required to be worn they shall be 
supplied by the Council. Officers supplied with uniforms shall 
be responsible for the maintenance. 

(2) (a) An officer who in the opinion of the Council is re
quired to wear protective clothing-e.g. dust coats, labora
tory coats, overalls-may be supplied with two (2) sets on 
appointment and thereafter replaced as required on a fair wear 
and tear basis up to a maximum of two (2) sets per annum. 

(b) An officer issued with protective clothing shall be per
sonally responsible for its care and maintenance. 

PART IV-LEAVE 

18.-ANNUALLEAVE 

(1) (a) An officer shall be entitled to leave of absence for 
recreation of four (4) weeks on full pay for each year of serv
ice. Entitlements to recreation leave will be credited one (1) 
year in advance on the 1st day of January each year. 

(b) An officer who is first appointed from a date aft.er the 1 st 
day of January shall, for continuous service to the 31 st day of 
December next following, be credited with a pro rata annual 
recreation leave entitlement in accordance with the following 
table:-

Completed calendar 
months of 
service 1234567891011 

Pro rata annual leave 
credit (working 
days) 2 3 5 7 8 10 12 13 15 17 18 

Provided that in the first and last months of an officer's serv
ice, the officer is entitled to pro rata annual leave of one (1) 
working day for each two (2) completed weeks of service in 
that month. For the purposes of this clause, an officer who 
commences on the first working day of a month and works for 
the remainder of the month and an officer who has worked 
throughout a month and terminates on the last working day of 
a month shall be regarded as having completed that calendar 
month of service. 

(2) (a) The time during which an officer may take annual 
recreation leave shall, in every case, be such as is approved by 
the Council. 

(b) The Council may direct an officer to take accrued an
nual recreation leave and may determine the date on which 
such leave shall commence. 
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(3) (a) An officer employed north of the 26th parallel of 
south latitude during the officer's period of service shall be 
entitled to have the period of leave increased by one (1) week 
for each completed twelve (12) months service north of the 
26th parallel of south latitude. 

(b) An officer who proceeds on annual leave before having 
completed the neCessary year of continuous service may be 
given approval for the additional five (5) working days leave 
provided the leave is taken at the Council's convenience and 
provided the officer returns to that region to complete the nec
essary service. 

(c) Where payment in lieu of pro rata annual leave is made 
on the death, resignation or retirement of an officer in the 
region, in addition to the payment calculated on a four (4) 
week basis, payment may be made for the pro rata entitlement 
on the following basis: 

Completed months of 
continuous service 
in the region after 
the initial years 
service 1234567891011 

Pro rata additional 
annual leave (working 
days) 1 1 2 2 2 3 3 4 4 

(d) Where an officer has served continuously for at least 
one (1) year north of the 26th degree south latitude and leaves 
the region because of promotion or transfer, a pro rata annual 
leave credit to be cleared at the Council's convenience shall 
be approved on the above basis. 

(4) An officer who has been permitted to proceed on annual 
recreation leave and who ceases duty before completing the 
required continuous service to accrue the leave must refund 
the value of the unearned pro rata portion calculated at the 
rate of salary as at the date the leave was taken. The Council 
may deduct this amount from monies due to the officer by 
reason of the other provisions of this Award at the time of 
termination. 

(5) On application to the Council a lump sum payment for 
the money equivalent of any: 

(a) accrued annual leave as prescribed by subclause (1) 
or subclause (3) of this clause shall be made to an 
officer who resigns, retires, is retired or, in respect 
of an officer who dies. The provisions of this para
graph shall also apply to an officer who is dismissed 
unless the misconduct for which the officer has been 
dismissed occurred prior to the completion of the 
qualifying period; 

(b) pro rata annual leave shall be made to an officer who 
resigns, retires, is retired or, in respect to an officer 
who dies but not to an officer who is dismissed. 

(6) When computing the annual leave due under this clause, 
no deduction. shall be made from such leave in respect of the 
period an officer is on annual leave, observing a public holi
day prescribed by this Award, absence through sickness with 
or without pay except for that portion of an absence that ex
ceeds three (3) months or absence on worker's compensation 
except for that portion of an absence that exceeds six (6) 
months. 

(7) With the written approval of the Council, the annual 
leave of an officer may, when the convenience of the Council 
is served, be allowed to accumulate up to three (3) years enti
tlements. 

(8) For the purpose of this clause the "fortnightly rate of 
salary" shall include the appropriate fortnightly salary as de
rived from Schedule B or C-Salaries and higher duties al
lowance, subject to the provisions of Clause I3.-Higher 
Duties Allowance. 

(9) Annual Leave Loading 

(a) General 

Subject to paragraphs (b) and (c) of this subclause a 
loading equivalent to 17-112% of normal salary is 
payable to officers proceeding on annual leave. 

(b) Officers Working Shifts 

Subject to the provisions of paragraphs (c) and (g) 
of this subclause, officers working shifts who are 
granted an additional week's penalty leave when 
proceeding on annual leave including accumulated 
annual leave shall be paid: 

(i) shift and weekend penalties the officer would 
have received had the officer not proceeded 
on annual leave; or 

(H) loading equivalent to 20% of normal salary 
for five (5) weeks leave; 

whichever is the greater. 

(c) Maximum Loading 

(i) Subject to the provisions of paragraph (e) the 
loading is paid on a maximum of four (4) 
weeks annual leave, or five (5) weeks in the 
case of officers working shifts who are granted 
an additional weeks penalty leave. Payment 
of the loading is not made on additional leave 
granted for any other purpose (e.g. to officers 
whose headquarters are located north of the 
26th degree of south latitude). 

(ii) Maximum payment shall not exceed the Av
erage Weekly Total Earnings of all Males in 
Western Australia, as published by the Aus
tralian Bureau of Statistics, for the September 
quarter of the year immediately preceding that 
in which the leave commences. 

(iii) Maximum payment to officers working shifts 
who are granted an additional week's penalty 
leave shall not exceed five fourths (5/4ths) of 
the Average Weekly Total Earnings of all 
Males in Western Australia, as published by 
the Australian Bureau of Statistics, for the 
September quarter of the year immediately 
preceding that in which the leave commences. 

(d) Leave Taken Over the End of the Year 

Annual leave commencing in any year and extend
ing without a break into the following year attracts 
the loading calculated on the salary applicable on 
the day the leave commenced. 

(e) Accumulated Leave 

The loading payable on approved accumulated an
nualleave shall be at the rate applicable at the date 
the leave is commenced. Under these circumstances 
an officer can receive up to the maximum loading 
for the approved accumulated annual leave in addi
tion to the loading for the current year's entitlement. 

(f) Leave Taken in Broken Periods 

A pro rata loading is payable on periods of approved 
annual leave less than four (4) weeks. 

(g) Rate of Salary 

The loading is calculated on the rate of salary the 
officer receives at the commencement of leave un
der Schedule B or C-Salaries of the Award and, 
where applicable, the salary shall include the fol
lowing allowances: 

(i) District Allowance 

(H) Personal Allowance 

(ill) Protective Clothing Allowance, where it is 
paid as an annual amount 

(iv) Child Allowance paid to officers whose head
quarters are located north of the 26th degree 
of south latitude 

(v) Commuted Overtime Allowance, where it is 
paid as an annual amount or a percentage of 
salary and paid throughout the year; and 

(vi) Higher Duties Allowance, but only where the 
specific conditions of Clause I3.-Higher 
Duties Allowance are satisfied. 
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(h) Retiring Allowances 

Where payment in lieu of accrued or pro rata annual 
leave is made on the death, resignation or retirement 
of an officer, a loading calculated in accordance with 
the terms of this clause for annual leave accrued af
ter 1 January 1974 is to be paid. Provided that no 
loading shall be payable in respect of pro rata an
nualleave paid on resignation. 

(i) Part-Time Officers 

Part-time officers shall be paid a pro rata loading at 
the salary rate applicable. 

(j) Refund of Value of Unearned Loading 

An officer who has been permitted to proceed on 
annual leave and who ceases duty before complet
ing the required continuous service to accrue the 
leave must refund the value of the unearned pro rata 
portion, provided that no refund shall be necessary 
in the event of the death of an officer. 

(k) Wherever in this clause reference is made to work
ing days, one (1) working day shall equate to seven 
(7) hours and thirty (30) minutes. 

(1) The provisions of this clause shall not apply to casual 
officers. 

19.-SICKLEAVE 

In the case of illness of an officer, the Council shall grant 
the officer leave of absence on the following conditions: 

(1) An application for leave of absence on the grounds 
of illness exceeding two (2) consecutive working 
days shall be supported by the certificate of a regis
tered medical practitioner or, where the nature of ill
ness consists of a dental condition and the period of 
absence does not exceed five (5) consecutive work
ing days, by a certificate of a registered dentist. 

(2) The number of days leave of absence which may be 
granted without production of the certificate required 
by subclause (1) of this clause shall not exceed, in 
the aggregate, five (5) working days in anyone (I) 
calendar year. 

(3) 

(4) 

(5) 

An officer who is unfit for duty as a consequence of 
an illness or injury shall inform the Council, or ar
range for the Council to be so informed, forthwith 
and shall as soon as reasonably possible thereafter, 
make a formal application for sick leave to cover the 
absence from duty; otherwise the officer shall be 
treated as being absent without leave. The applica
tion and certificate shall be in the form approved by 
the Council. 

Where an application for leave is supported by the 
certificate of a registered medical practitioner, a fur
ther certificate from a Government Medical Officer 
may be required and if this certificate does not in the 
opinion of the Council endorse the certificate of the 
medical practitioner, the officer shall pay the fee due 
to the Government Medical Officer. 

The basis for determining the entitlement to leave of 
absence on the grounds of illness which an officer 
may be granted shall be ascertained by crediting the 
officer concerned with the following cumulative pe
riods: 

On date of appointment 
On completion of six (6) 

months service 

Leave On 
full pay 
Working 

Days 
5 

On completion of twelve (12) 
months service 

5 

10 
On completion of each 

additional twelve (12) 
months service 10 

Leave On 
half pay 
Working 

Days 
2 

3 

5 

5 

(6) Where an officer is ill during the period of annual leave 
for recreation for a continuous period of at least seven (7) 
consecutive calendar days; or long service leave for a con
tinuous period of at least fourteen (14) consecutive calendar 
days and produced at the time or as soon as possible thereaf
ter medical evidence satisfactory to the Council that the of
ficeris or was as a result of the illness confined to the officer's 
place of residence or a hospital, the officer may, with the ap
proval of the Council be granted, at a time convenient to the 
Council, additional leave equivalent to the period during which 
the officer was so confined. 

(7) Where an officer is absent on account of illness and the 
officer's entitlement to sick leave on full pay is exhausted, the 
officer may, with the approval of the Council elect to convert 
any part of the officer's entitlement to sick leave on half pay 
to sick leave on full pay, but so that the officer's sick leave 
entitlement on half pay is reduced by two days for each day of 
sick leave on full pay that the officer received by the conver
sion. 

(8) Debits for sick leave shall be on the basis of working 
days and shall not include any of the public holidays prescribed 
in this Award occurring during the period of leave. 

(9) An officer who is unable to resume duty on the expira
tion of an approved period of sick leave shall thereupon apply 
for a further period of sick leave and any such application 
shall be supported by a certificate from a registered medical 
practitioner. 

(10) An officer who is absent on leave without pay is not 
eligible for leave of absence on account of illness or injury 
under this clause during the currency of that leave without 
pay. 

(11) This clause shall not apply where the officer is entitled 
to compensation under the Workers' Compensation and As
sistance Act, 1981. 

(12) No sick leave shall be granted with pay if the illness or 
injury has been caused by the misconduct of the officer in any 
case of absence from duty without sufficient cause. 

(13) Where the Council has occasion to doubt the cause of 
illness, or the reason for the absence, the Council may send a 
registered medical practitioner to attend on and examine the 
officer, or may direct the officer to attend the medical practi
tioner for examination. 

If the report of the medical practitioner does not confirm 
that the officer is ill, or if the officer is not available for ex
amination at the time of the visit of the medical practitioner or 
the officer fails, without reasonable cause, to attend the medi
cal practitioner when directed to do so, the fee payable for the 
examination, appointment or visit shall be paid by the officer. 

(14) Where an officer, who has resigned, is subsequently 
re-appointed, the officer shall, for the purposes of tliis clause 
be regarded as a new appointee as from the date of the 
re-appointment. 

(15) Where an officer who has been retired due to ill health 
resumes duty the officer's sick leave entitlement at the date of 
retirement shall be re-instated. 

(16) If the Council has reason to believe that an officer is in 
such a state of health as to render the officer a danger to fel
low officers or the public, the Council may require the officer 
to obtain and furnish a report as to the officer's condition from 
a registered medical practitioner or may require the officer to 
submit to examination by a medical practitioner at the Coun
cil's expense. 

(17) Upon receipt of the medical report, the Council may 
direct the officer to be absent from duty for a specified period, 
or if already on leave of absence, direct the officer to continue 
on leave for a specified period, and the officer's absence will 
be regarded as absence on leave owing to illness. 

(18) Upon report by a registered medical practitioner that, 
by reason of contact with a person suffering from an infec
tious disease and through the operation of restrictions imposed 
by Commonwealth or State law in respect of that disease, an 
officer is unable to attend for duty, the officer concerned may 
be granted sick leave or, at the option of the officer, the whole 
or any portion of the leave may be deducted from the accrued 
annual leave or long service leave. 
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(19) An officer who produces a certificate from the Depart
ment of Veterans' Affairs stating that the officer suffers from 
war caused illness, may be granted special sick leave credits 
of fifteen (15) working days per annum on full pay in respect 
of that war caused illness. These credits shall accumulate up 
to a maximum credit of forty five (45) working days, and shall 
be recorded separately to the officer's normal sick leave cred
its. 

(20) For the purposes of subclause (5) of this clause "serv
ice" shall not include: 

(a) Any period exceeding fourteen (14) calendar days 
during which an officer is absent on leave without 
pay. In the case ofleave without pay which exceeds 
fourteen (14) calendar days, the entire period of such 
leave without pay is excised in full; 

(b) Any period which exceeds six (6) months in one 
continuous period during which an officer is absent 
on workers compensation. Provided that only that 
portion of such continuous absence which exceeds 
six (6) months shall not count as "service"; 

(c) Any period which exceeds three (3) months in one 
continuous period during which an officer is absent 
on sick leave without pay. Provided that only that 
portion of such continuous absence which exceeds 
three (3) months shall not count as "service". 

20.-LONG SERVICE LEAVE 

(1) An officer who has completed seven (7) years continu
ous service with the Council shall be entitled to thirteen (13) 
weeks long service leave on full payor twenty six (26) weeks 
long service leave on half pay where agreed to by Council. 

(2) For each subsequent period of seven (7) years service an 
officer shall be entitled to an additional thirteen (13) weeks 
long service leave on full payor twenty six (26) weeks long 
service leave on half pay where agreed to by Council. 

(3) The expression "continuous service" includes any pe
riod during which the officer is absent on full payor part pay 
from duty, but does not include-

(a) Any period exceeding fourteen (14) calendar days 
during which the officer is absent on leave without 
pay. In the case of leave without payor maternity 
leave which exceeds fourteen (14) calendar days in 
a continuous period, the entire period of that leave 
is excised in full. 

(b) Any period during which the officer is taking long 
service leave entitlement or any portion thereof. 

(c) Any service prior to the officer attaining the age of 
eighteen (18) years. 

(d) Any service of an officer who resigns, or is dismissed, 
other than service prior to such resignation or prior 
to the date of any offence in respect of which the 
officer is dismissed by the Council, when that prior 
service has actually entitled the officer to long serv
ice leave under this clause. 

(e) Any period of service between the date on which an 
officer's approved accumulated entitlements to long 
service leave became due or a deferred commence
ment date approved by the Council, and the date the 
officer reduces that entitlement by taking not less 
than thirteen (13) weeks long service leave. 

(f) Any period which exceeds six (6) months in one 
continuous period during which an officer is absent 
on workers compensation. Provided that only that 
portion of such continuous absence which exceeds 
six (6) months shall not count as "continuous serv
ice". 

(g) Any period which exceeds three (3) months in one 
continuous period during which an officer is absent 
on sick leave without pay. Provided that only that 
portion of such continuous absence which exceeds 
three (3) months shall not count as "qualifying serv
ice". 

(h) Any period of service as a "casual officer". 

(4) Any public holiday prescribed in Clause 8.-Public Holi
days of this Award which occurs during the period an officer 
is on long service leave shall be treated as part of the long 
service leave, and extra days in lieu thereof shall not be granted. 

(5) (a) Long service leave shall be taken within three (3) 
years of it becoming due, at the convenience of the Council. 
Provided that the Council may approve the deferment of long 
service leave in exceptional circumstances. Provided further 
that such exceptional circumstances shall include retirement 
within five (5) years of the date of entitlement. 

(6) A lump sum payment shall be made for the moneyequiva
lent of any: 

(a) Long service leave entitlement for continuous serv
ice as provided in subclause (1) and subclause (2) of 
this clause to an officer who resigns, retires, is dis
missed, or dies; 

(b) Pro rata long service leave based on continuous serv
ice of a lesser period than that provided in subclause 
(1) and subclause (2) of this clause for a long serv
ice leave entitlement-

(i) to an officer who retires at or over the age of 
fIfty-five (55) years or who is retired on the 
grounds of ill health, if the officer has com
pleted not less than twelve (12) months con
tinuous service before the date of his 
retirement; 

(ii) to an officer who not having resigned, is re
tired by the Council for any other cause, if the 
officer had completed not less than three (3) 
years continuous service before the date of his 
retirement; or 

(iii) in respect of an officer who dies, if the officer 
had completed not less than twelve (12) 
months continuous service prior to the date of 
death. 

(c) In the case of a deceased officer, payment shall be 
made to the estate of the officer unless the officer is 
survived by a legal dependent approved by the Coun
cil, in which case payment shall be made to the legal 
dependents. 

(7) The calculation of the amount due for long service leave 
accrued and for pro rata long service shall be made at the rate 
of salary of an officer at the date of retirement, resignation or 
death, whichever applies. 

The rate of salary for the purposes of this clause shall in
clude the appropriate rate of pay derived from Clause 10.
Salaries and Salary Ranges. 

(8) (a) Where an officer was, immediately prior to being 
employed by a College, employed in the service of the Com
monwealth or of any other State of Australia, or any State or 
Commonwealth body or any tertiary institution, being a State 
or Commonwealth body recognised by the Council for the 
purpose of this clause, and the period between the date when 
the officer ceased previous employment in the College does 
not exceed one week, or such further period as the Council 
determines, that officer shall be entitled to long service leave 
determined in the following manner:-

(i) the pro rata portion of long service leave to which 
the officer would have been entitled up to the date 
of appointment, shall be calculated in accordance 
with the provisions that applied to the previous em
ployment referred to, but in calculating that period 
of pro rata long service leave, any long service leave 
taken or any benefit granted in lieu of any such long 
service leave during that employment shall be de
ducted from any long service leave to which the of
ficer may become entitled; and 

(ii) the balance of the long service leave entitlement of 
the officer shall be calculated upon appointment in 
accordance with the provisions of this clause. 
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(b) An officer previously employed by the Commonwealth 
or by any other State of Australia or any State or Common
wealth body or tertiary institution being State or Common
wealth body shall not proceed on any period of long service 
leave until the officer:-

(i) has served a period of not less than three years con
tinuous service; 

(ii) is entitled to three months long service leave on full 
pay. 

The Council may approve of an officer proceeding on long 
service leave in exceptional circumstances prior to complet
ing three years continuous service. 

(c) Nothing in this clause confers or shall be deemed to con
fer on any officer previously employed by the Commonwealth 
or by any other State of Australia, or tertiary institution being 
a State or Commonwealth body, any entitlement to acom
plete period of long service leave that accrued in the officer's 
favour prior to the date on which the officer commenced em
ployment. 

21.-MATERNITY LEAVE 

(1) Eligibility for Maternity Leave 

An officer who becomes pregnant shall, upon production to 
the Council of a certificate from a duly qualified medical prac
titioner stating the presumed date of the officer's confinement, 
be entitled to unpaid maternity leave provided that the officer 
has had not less than twelve (12) months continuous service 
with the Council immediately preceding the date upon which 
the officer proceeds upon such leave. 

(2) Period of Leave and Commencement of Leave 

(a) The Council may grant the officer up to twelve (12) 
months maternity leave. Subject to subclauses (3) 
and (6) of this clause, the minimum period of ab
sence on matemity leave shall commence six (6) 
weeks before the expected birth, or such other time 
as may be expressly approved by the Council, and 
end six (6) weeks after the day on which the birth 
has taken place. 

(b) An officer shall, not less than ten (10) weeks prior 
to the presumed date of confinement, give notice in 
writing to the Council stating the presumed date of 
confmement. 

(c) An officer shall give not less than four (4) weeks 
notice in writing to the Council of the date upon 
which the officer proposes to commence maternity 
leave, stating the period of leave to be taken. 

(d) An officer shall not be in breach of this clause as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe-Job 

Where, in the opinion of a duly qualified medical practi
tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the officer make it inad
visable for the officer to continue at her present work, the 
officer shall, if the Council deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to that 
job until the commencement of maternity leave. 

If the transfer to a safe job is not practicable, the officer 
may, or the Council may require the officer to, take leave for 
such period as is certified necessary by a duly qualified medi
cal practitioner. Such leave shall be treated as maternity leave 
for the purposes of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 

(a) Provided the addition does not extend the maternity 
leave beyond ftfty two (52) weeks, the period may 
be lengthened once only, if agreed to by the Coun
cil, and the officer giving notless than fourteen (14) 
days notice in writing stating the period by which 
the leave is to be lengthened. 

(b) The period of leave may, if agreed to by the Council 
be shortened by the officer giving not less than four
teen (14) days notice in writing stating the period by 
which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 

(a) Maternity leave, applied for but not commenced, 
shall be cancelled when the pregnancy of an officer 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an officer then on maternity 
leave terminates other than by the birth of a living 
child, it shall be the right of the officer to resume 
work at a time nominated by the Council which shall 
not exceed four (4) weeks from the date of notice in 
writing by the officer to the Council that the officer 
desires to resume work. 

(6) Special Maternity Leave and Sick Leave 

(a) Where the pregnancy of an officer not on maternity 
leave terminates after twenty eight (28) weeks other 
than by the birth of a living child then-

(i) the officer shall be entitled to such period of 
unpaid leave (to be known as special mater
nity leave) as a duly qualified medical practi
tioner certifies as necessary before the officer's 
return to work, or 

(ii) for illness other than the normal consequences 
of confinement the officer shall be entitled, 
either in lieu of or in addition to special ma
ternity leave, to such paid sick leave as to 
which the officer is then entitled and which a 
duly qualified medical practitioner certifies as 
necessary before the officer's return to work. 

(b) Where an officer not on maternity leave suffers ill
ness related to the pregnancy, the officer may take 
such paid sick leave as to which the officer is then 
entitled and such further unpaid leave (to be known 
as special maternity leave) as a duly qualified medi
cal practitioner certifies as necessary before the of
ficer's return to work, provided that the aggregate of 
paid sick leave, special maternity leave and mater
nity leave shall not exceed fifty two (52) weeks. 

(c) For the purposes of subclauses (7), (8) and (9), ma
ternity leave shall include special maternity leave. 

(d) An officer returning to work after the completion of 
a period of leave taken pursuant to this clause shall 
be entitled to the position which the officer held 
immediately before proceeding on such leave or, in 
the case of an officer who was transferred to a safe 
job pursuant to subclause (3), to the position the of
ficer held immediately before such transfer. 

Where such position no longer exists but there are 
other positions available, for which the officer is 
qualified and the duties of which the officer is capa
ble of performing, the officer shall be entitled to a 
position as nearly comparable in status and salary to 
that of the officer's former position. 

(7) Maternity Leave and Other Leave Entitlements 

Provided the aggregate of leave including leave taken pur
suant to subclauses (3) and (6) does not exceed fifty two (52) 
weeks: 

(a) An officer may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part thereof to which the officer is 
then entitled. 

(b) Paid sick leave or other paid authorised Award ab
sences (excluding annual leave or long service leave), 
shall not be available to an officer during absence 
on maternity leave. 

(8) Effect of Maternity Leave on Employment 

Notwithstanding any Award, or other provision to the con
trary, absence on maternity leave shall not break the continu
ity of service of an officer but shall not be taken into account 
in calculating the period of service for any purpose of the 
Award. 
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(9) Termination of Employment 

(a) Whilst on maternity leave an officer may terminate 
the employment at any time during the period ofleave 
by notice given in accordance with this Award. 

(b) The Council shall not terminate the employment of 
an officer on the ground of pregnancy or of her ab
sence on maternity leave, but otherwise the rights of 
the Council in relation to termination of employment 
are not hereby affected. 

(10) Return to Work After Maternity Leave 

(a) An officer shall confmn the intention ofretuming to 
work by notice in writing to the Council given not 
less than four (4) weeks prior to the expiration of 
the period of maternity leave. 

(b) An officer, upon the expiration of the notice required 
by paragraph (a) hereof, shall be entitled to the posi
tion which the officer held immediately before pro
ceeding on maternity leave or, in the case of an officer 
who was transferred to a safe job pursuant to 
subclause (3), to the position which the officer held 
immediately before such transfer. Where such posi
tion no longer exists but there are other positions 
available for which the officer is qualified and the 
duties of which the officer is capable of performing, 
the officer shall be entitled to a position as nearly 
comparable in status and salary to that of the former 
position. 

(11) Replacement Officers 

(a) A replacement officer is an officer specifically en
gaged as a result of an officer proceeding on mater
nity leave. 

(b) Before a Council engages a replacement officer un
der this clause, the Council shall inform that person 
of the temporary nature of the employment and of 
the rights of the officer who is being replaced. 

(c) Before a Council engages a person to replace an of
ficer temporarily promoted or transferred in order to 
replace an officer exercising rights under this clause, 
the Council shall inform that person of the tempo
rary nature of the promotion or transfer and of the 
rights of the officer who is being replaced. 

(d) Provided that nothing in this clause shall be con
strued as requiring a Council to engage a replace
ment officer. 

(e) A replacement officer shall not be entitled to any of 
the rights conferred by this clause except where em
ployment continues beyond the twelve (12) months 
qualifying period. 

(12) Casual Officers 

The provisions of this clause shall not apply to casual offic
ers. 

22.-DEFENCE FORCES TRAINING LEAVE 

Subject to the Council's convenience, leave of absence may 
be granted by the Council to an officer who is a volunteer 
member of the Defence Forces for the purpose of attending a 
training camp, school, class or course of instruction under the 
following conditions: 

(1) Attendance at a camp for annual continuous obliga
tory training: 

(a) A period not exceeding ten (10) working days 
on full pay in any period of twelve (12) months 
commencing on and from 1 July in each year. 

(b) In addition, if the Commanding Officer of a 
unit certifies that it is essential for an officer 
to be at the camp in an advance or rear party, 
a maximum offour (4) extra days on full pay 
may be granted. 

(2) Attendance at one special school, class or course of 
instruction: 

(a) In addition to the leave granted under 
subclause (1), a period not exceeding sixteen 
(16) calendar days in any period of twelve (12) 
months commencing on and from 1 July, in 
each year provided that the Council is satis
fied that the leave required is for a special 
purpose and not for a further routine camp of 
a continuous nature. 

(b) This leave may, at the option of the officer, be 
granted from annual recreation leave due. 

(c) If the leave is not taken from annual recrea
tionalleave, salary during the period shall be 
at the rate of difference between the normal 
remuneration of the officer and the military 
pay to which the officer is entitled if this does 
not exceed civilian pay. 

(3) Applications for leave of absence for the above rea
sons shall, in all cases, be accompanied by evidence 
of the necessity for attendance. At the expiration of 
the leave of absence granted, the officer shall fur
nish a certificate of attendance to the Council. Where 
leave of absence has been granted with pay salary 
during the period shall be at the rate of difference 
between normal remuneration and military pay. The 
officer shall also furnish a detailed certificate of the 
military pay received. 

23.-STUDY ASSISTANCE 

(1) An officer may be granted time off with pay for part-time 
study purposes at the discretion of the Council on the follow
ing terms: 

(a) Up to a maximum of five hours per week including 
travelling time, where subjects of approved courses 
are available during normal working hours, or where 
approved study by correspondence is undertaken, in 
remote locations lacking the required educational 
facilities. 

(b) External students based in remote locations, who are 
obliged to attend educational institutions for com
pulsory sessions during vacation periods, may be 
granted time off with pay including travelling time. 

(c) To sit for the examinations of any approved course 
of study. 

(2) In every case approval of time off to attend lectures and 
tutorials is subject to: 

(a) Council convenience; 

(b) the course being undertaken on a part-time basis; 

(c) officers undertaking an acceptable formal study load 
in their own time; 

(d) officers making satisfactory progress with their stud
ies; and 

(e) the course being relevant to the officer's career with 
the College and being of value to the State. 

(3) Assistance under this clause will not be granted more 
than once in respect of a unit or subject unless otherwise ap
proved by Council. 

24.-JURY SERVICE 

(1) An officer subpoened or called as a witness to give evi
dence in any proceeding shall as soon as practicable notify 
the Director of the College. 

(2) Where an officer is subpoened or called as a witness to 
give evidence in an official capacity that officer shall be granted 
by the Director leave of absence with pay, but only for such 
periods as is required to enable the officer to give evidence. 
The officer is not entitled to retain any witness fee but shall 
pay all fees received to the Council. The receipt for such 
payment with a voucher showing the amount of fees received 
shall be forwarded to the Director. 
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(3) An officer subpoened or call as a witness to give evi
dence in an official capacity shall, in the event of non-payment 
of the power witness fees or travelling expenses as soon as 
practicable after the default, notify the Director. 

(4) An officer subpoened or called as a witness under any 
other circumstances may be granted leave with pay and any 
witness fees received by that officer shall be dealt with in the 
manner provided in subclause (2). 

(5) An officer required to serve on a jury shall, as soon as 
practicable after being summoned to serve, notify the Direc
tor. 

(6) An officer required to serve on a jury shall be granted by 
the Director leave of absence on full pay, but only for such 
period as is required to enable the officer to carry out duties as 
a juror. 

(7) An officer granted leave of absence on full pay as pre
scribed in subclause (6) is not entitled to retain a juror's fees 
but shall pay all fees received to the Council. The receipt for 
such payment shall be forwarded with a voucher showing the 
amount of juror's fees received to the Director. 

25.-LEAVE WITHOUT PAY 

(1) Where the Council is satisfied that there is sufficient 
cause for doing so, the Council may grant an officer leave of 
absence without pay provided that: 

(a) the work of the Council is not inconvenienced; and 

(b) all other leave credits of the officer are exhausted. 

(2) Any period that exceeds two (2) weeks during which an 
officer is on leave of absence without pay shall not, for any 
purpose, be regarded as part of the period of service of that 
officer. 

(3) Where an officer is granted leave of absence without 
pay under this clause, for the purpose of undertaking studies 
that relate directly to the officer's official duties, the Council 
may determine that such leave of absence shall be regarded as 
part of the period of service of that officer for all purposes 
except qualifying service for annual leave. 

26.-SHORT LEAVE 

(1) The Council may, upon sufficient cause being shown, 
grant an officer short leave on full pay not exceeding fifteen 
(15) consecutive working hours, but any leave granted under 
the provisions of this clause shall not exceed, in the aggre
gate, twenty two and one half (22-112) hours in anyone (1) 
calendar year. 

(2) An officer who desires short leave shall make written 
application in a form approved by the Council for the pur
pose. 

(3) The provisions of this clause also apply to any tempo
rary officer who has completed at least twelve (12) months 
continuous service with the Council in a temporary capacity. 

PART V-GENERAL 

27.-RIGHT OF ENTRY 

The General Secretary of the Association or a duly author
ised representative shall on notification to the Director have 
the right to enter the Council's premises during working hours, 
including meal breaks, for the purpose of discussing with of
ficers covered by this Award, the legitimate business of the 
Association or for the purpose of investigating complaints con
cerning the application of this Award, but shall in no way un
duly interfere with the work of officers. 

28.-SALARIES RECORDS 

(1) The Council shall keep or cause to be kept a salaries 
record showing: 

(a) the name of each officer; 

(b) the nature of the work performed; 

(c) the hours worked each day; 

(d) the salary, allowances and overtime paid to each of
ficer. 

Any system of automatic recording by means of machines 
shall be deemed to comply with the provision to the extent of 
the information recorded. 

(2) (a) The salary record shall on demand be produced for 
inspection by the General Secretary or duly accredited offi
cial of the Association during the Council's usual office hours 
and when necessary the duly accredited official of the Asso
ciation may take a copy of the record. 

(b) The Association shall: 

(i) give prior notification to the Council on when it pro
poses to inspect the record; 

(ii) not conduct interviews during normal working hours 
in circumstances which will result in the Council's 
business being interrupted or otherwise hampered; 
and 

(ill) treat with confidentiality any information obtained 
from time and salary records. 

(c) The Council offices shall be deemed to be a convenient 
place for the purposes of inspecting records and if for any 
reason the salary record is not available when the duly accred
ited official of the Association calls to inspect it, the record 
will be made available for inspection at a mutually conven
ient time at the Council offices. 

29.-DEDUCTION OF ASSOCIATION 
SUBSCRIPTIONS 

(1) The Council shall deduct the normal Civil Service As
sociation (Inc.) membership subscriptions as equal amounts 
each pay period from the salary of employees who are mem
bers of the Association in accordance with each Payroll De
duction Authority form. 

(2) Payroll Deduction Authority forms shall be completed 
by officers. Where the Council requires a standard procura
tion form, that form shall be used. 

(3) Where required by the Council or Association, the As
sociation's General Secretary, or person acting in the General 
Secretary's stead, shall countersign all forms and forward them 
to the Council's paymaster. 

(4) (a) The Council shall commence deduction of subscrip
tions from the frrst full pay period following receipt of a com
pleted Payroll Deduction Authority form and continue 
deducting throughout the officer's period of employment, ex
cept as provided in subclause (5) of this clause or until the 
authority is cancelled in writing by the officer; 

(b) Where the Payroll Deduction Authority form authorises 
the Council to deduct Association subscriptions in accord
ance with the rules of the Association, the Association shall 
notify the Council in writing of the level of Association sub~ 
scription to be deducted. The Council shall implement any 
change to Association subscriptions no later than one (1) month 
after being notified by the Association except where the As
sociation nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, levies 
or frnes are not the responsibility of the Council. 

(b) Where a deduction is not made from an officer's salary 
in any pay period, either inadvertently or as a result of an 
officer not being entitled to salary sufficiently to cover the 
subscription, it shall be the officer's responsibility to settle 
the outstanding amount with the Association direct. 

(6) The Council shall not make any deduction of subscrip
tions from an officer's termination pay on termination of serv
ice, other than normal deductions for the preceding pay period. 

(7) The Council shall forward contributions deducted, to
gether with supporting documentation, to the relevant Asso
ciation at such intervals as are agreed between the Council 
and the Association. 

30.-TRADE UNION TRAINING LEAVE 

(1) Subject to the provisions of this clause: 

(a) The Council shall grant paid leave of absence to of
ficers who are nominated by the Association to at
tend short courses conducted by the Australian Trade 
Union Training Authority. 
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(b) Paid leave of absence shall also be granted to attend 
similar courses or seminars as from time to time are 
approved by agreement between the parties. 

(2) An officer shall be granted up to a maximum of five (5) 
days paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five (5) days and up to ten (10) days may 
be granted in anyone (1) calendar year provided that the total 
leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate 
of pay and shall not include shift allowances, penalty rates or 
overtime. 

(b) Where a public holiday or rostered day off falls during 
the duration of a course, a day off in lieu of that day will not 
be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
College not being. unduly affected and to thC:l convenience of 
the Council. 

(5) (a) Any application by an officer shall be submitted to 
the Council for approval at least four (4) weeks before the 
commencement of the course, provided that the Council may 
agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the Association indicating that the officer has 
been nominated for the course. The application shall provide 
details as to the subject, commencement date, length of CQurse, 
venue and the authority which is conducting the course. 

(6) A qualifying period of twelve (12) months in employ
ment with the Council shall be served before an officer is eli
gible to attend courses or seminars of more than a half (112) 
day duration. The Council may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an officer has less than twelve (12) months service. 

(7) (a) The Council shall not be liable for any expenses as
sociated with an officer's attendance at trade union training 
courses. 

(b) Leave of absence granted under this clause shall include 
any necessary travelling time in normal working hours imme
diately before or after the course. 

31.-LEAVE TO ATfEND ASSOCIATION BUSINESS 

(1) (a) The Council shall grant paid leave during ordinary 
working hours to an officer: 

(i) who is required to give evidence before any Indus
trial Tribunal; or 

(ii) Who, as an Association nominated representative of 
officers, is required to attend negotiations andlor con
ferences between the Association and the Council; 
or 

(iii) when prior agreement between the Association and 
the Council has been reached for the officer to at
tend official Association meetings preliminary to ne
gotiations or industrial hearings; or 

(iv) who, as a Association nominated representative of 
officers, is required to attend joint Association/man
agement consultative committees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved, 

(i) where an application for leave has been submitted 
by an officer a reasonable time in advance; 

(ii) for the minimum period necessary to enable the As
sociation business to be conducted or evidence to 
be given; 

(iii) for those officers whose attendance is essential; and 

(iv) when the operations of the Council are not being 
unduly affected and the convenience of the Council 
impaired. 

(2) (a) Leave of absence will be granted at the ordinary rate 
of pay. 

(b) The Council shall not be liable for any expenses associ
ated with an officer attending to Association business. 

(c) Leave of absence granted under this clause shall include 
any necessary travelling time in normal working hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for Asso
ciation business. 

(b) An officer shall not be entitled to paid leave to attend 
Association business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the parties which provide for 
unpaid leave for officers to conduct Association business. 

(4) The provisions of this clause shall not apply when an 
officer is absent from work without the approval of the Coun
cil. 

32.-COPIES OF AWARD 

Every officer shall be entitled to have access to a copy of 
this Award. Sufficient copies shall be made available by the 
Council for this purpose. 

33.-WAGE FIXING PRINCIPLES 

It is a term of this award or agreement that the Union under
takes for the duration of the Principles determined by the Com
mission in Court Session in Application No. 704 of 1991 not 
to pursue any extra claims, award or overaward except when 
consistent with the State Wage Principles. 

34.-ESTABLISHMENT OF CONSULTATIVE 
MECHANISMS 

The parties to this award or agreement are required to estab
lish a consultative mechanismls and procedures appropriate 
to their size, structure and needs, for consultation and nego
tiation on matters affecting the efficiency and productivity of 
the Public Sector. 

35.-AWARD MODERNISATION 
(1) The parties are committed to modernising the terms of 

the Award so that it provides for more flexible and efficient 
working arrangements, enhances productivity, improves the 
quality of working life, skills and job satisfaction and assists 
positively in the restructuring process. 

(2) In conjunction with testing the current Awardl Agree
ment structure the Parties are prepared to discuss all matters 
raised by the Parties for increased flexibility and efficiency. 
As such, any discussions between the Parties must be prem
ised on the understanding that: 

(a) the majority of employees employed in the section, 
branch or division must genuinely agree; 

(b) no employee will suffer a reduction in ordinary earn
ings as a result of the change; 

(c) the Association must be party to the agreement, in 
particular, where the employees at any section, 
branch or division are holding discussions which 
would require any award variation. The Associa
tion shall be invited to participate; 

(d) the Association shall not unreasonably oppose any 
agreement; 

(e) subject to the provision of this award, any agree
ment reached may require ratification by the Com
mission. 

(3) Should an agreement be reached pursuant to subclause 
(2) hereof and that agreement requires an award variation, no 
party will oppose the award variation. 

(4) There shall be no limitation on any award matter being 
raised for discussion. 

SCHEDULE A 
SCHEDULE OF RESPONDENTS 

(1) Kalgoorlie College 
P.M.B. 22 
KALGOORLIE WA 6430 
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(2) Karratha College 
P.O. Box 315 
KARRATHA WA 6714 

(3) Hedland College 
P.M.B.l 
SOUTH HEDLAND WA 6722 

LEVEL 
Level 1 

SCHEDULEB~ALARrnS 

Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or 1st year of adult service 
22 years or 2nd year of adult service 
23 years or 3rd year of adult service 
24 years or 4th year of adult service 
25 years or 5th year of adult service 
26 years or 6th year of adult service 
27 years or 7th year of adult service 
28 years or 8th year of adult service 
29 years or 9th year of adult service 

Level 2 

1st year 
2nd year 
3rd year 
4th year 
5th year 

Level 3 

1st year 
2nd year 
3rdyear 
4th year 

Level 4 

1st year 
2nd year 
3rdyear 

Level 5 

1st year 
2nd year 
3rdyear 
4th year 

Level 6 

1st year 
2nd year 
3rdyear 
4th year 

Level 7 

1st year 
2nd year 
3rdyear 

Level 8 

1st year 
2nd year 
3rdyear 

Level 9 

1st year 
2nd year 
3rdyear 

Class 1 
Class 2 
Class 3 
Class 4 

Salary 
Per Annum 

$ 

10,445 
12,207 
14,238 
16,481 
18,507 
20,331 
20,983 
21,634 
22,281 
22,932 
23,583 
24,332 
24,850 
25,616 

26,533 
27,236 
27,975 
28,756 
29,573 

30,696 
31,571 
32,473 
33,399 

34,669 
35,664 
36,688 

38,660 
39,993 
41,378 
42,815 

45,126 
46,697 
48,323 
50,059 

52,721 
54,563 
56,567 

59,824 
62,157 
65,050 

68,663 
71,104 
73,888 

78,098 
82,308 
86,516 
90,726 

SCHEDULE C-SALARIES SPECIFIED CALLINGS 
Salary 

Per Annum 
LEVEL $ 
Level 214 
lstyear 26,533 
2nd year 27,975 
3rdyear 29,573 
4th year 31,571 
5th year 34,669 
6th year 36,688 

Level 5 
1st year 38,660 
2nd year 39,993 
3rdyear 41,378 
4th year 42,815 

Level 6 
1st year 45,126 
2nd year 46,697 
3rdyear 48,323 
4th year 50,059 

Level 7 
1st year 52,721 
2nd year 54,563 
3rd year 56,567 

Level 8 
1st year 59,824 
2nd year 62,157 
3rdyear 65,050 

Level 9 
1st year 68,663 
2nd year 71,104 
3rdyear 73,888 

Class 1 78,098 
Class 2 82,308 
Class 3 86,516 
Class 4 90,726 

SCHEDULE D-OVERTIME AND SHIFT 
ALLOWANCES 

(1) On Call Allowance 
(Operative from 1st pay period on or after 20111191) 

Per rostered period $2.54 per hour 
(2) Shift Allowance 

(Operative from 1 st pay period on or after 4112191) 

Each afternoon or night shift = $11.66. 
(3) Meal Allowances 
(Operative from 1st pay period on or after 26/02192) 

Breakfast $5.70 per meal 
Lunch $7.05 per meal 
Evening Meal $8.45 per meal 

SCHEDULE E-MOTOR VEHICLE ALLOWANCE 
PART A-MOTOR CAR 
AS FROM 1 JULY 1991 

AREA AND DETAILS ENGINE DISPLACEMENT 
(IN CUBIC CENTIMETRES) 

OVER OVER 1600 cc 
RATE PER KILOMETRE 2600cc l600cc & UNDER 

-26OOcc 
Metropolitan Area 

First 4000 kilometres 103.5 90.8 77.4 
Over 4000 up to 8000 kms 44.5 39.2 34.3 
Over 8000 up to 16000 kms 24.8 22.0 19.9 
Over 16000 kms 26.9 23.7 21.1 

South West Land Division 
First 4000 kilometres 105.9 93.3 79.8 
Over 4000 up to 8000 kms 45.5 40.2 35.2 
Over 8000 up to 16000 kms 25.3 22.5 20.3 
Over 16000 kms 27.1 23.9 21.3 
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AREA AND DETAILS ENGINE DISPLACEMENT 
(IN CUBIC CENTIMETRES) 

OVER OVER 1600 cc 
RATE PER KILOMETRE 2600cc l600cc & UNDER 

North of 23.5° South Latitude 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

Rest of the State 
First 4000 kilometres 
Over 4000 up to 8000 kms 
Over 8000 up to 16000 kms 
Over 16000 kms 

119.1 
50.5 
27.7 
28.1 

109.4 
47.0 
26.2 
27.6 

-26OOcc 

105.4 
44.9 
24.7 
24.9 

96.2 
41.4 
23.2 
24.3 

PART B-MOTOR CAR 
AS FROM 1 JULY 1991 

90.4 
39.2 
22.2 
22.1 

82.1 
36.3 
21.0 
21.7 

AREA AND DETAILS ENGINE DISPLACEMENT 
(IN CUBIC CENTIMETRES) 

OVER OVER 1600 cc 
RATE PER KILOMETRE 2600cc l600cc & UNDER 

Metropolitan Area 49.4 
South West Land Division 50.5 
North of 23.5" South Latitude 56.2 

Rest of the State 52.2 

-26OOcc 
43.5 
44.6 
50.0 

46.0 

PART C-MOTOR CYCLE 
AS FROM 1 JULY 1991 

Distance Travelled During a 
Year on Official Business Rate 

37.9 
38.9 
43.5 
40.0 

Rate per kilometre 
Cents per kilometre 

17.1 

SCHEDULE F-TRAVELUNG ALLOWANCE 

Item Particulars 

ALLOWANCE TO MEET lNCIDENTAL EXPENSES 
1. W.A.-South of 26° South Latitude 
2. W.A.-North of 26° South Latitude 
3. Interstate 

ColumnA 
Daily Rate 

$ 

6.35 
8.50 
8.50 

ACCOMMODATION INVOLVlNG AN OVERNIGHT STAY IN A 
HOTEL OR MOTEL 
4. W.A.-Metropolitan Hotel or Motel 
5. Locality South of 26° South Latitude 
6. Locality North of 26° South Latitude: 

Broome 
Camarvon 
Dampier 
Derby 
Exmouth 
Fitzroy Crossing 
Gascoyne Junction 
Halls Creek 
Karratha 
Kununurra 
Marble Bar 
Newman 
Nullagine 
Onslow 
Pannawonica 
Paraburdoo 
Port Hedland 
Roebourne 
Sandfire 
Shark Bay 
Tom Price 
Turkey Creek 
Wickham 
Wyndham 

7. Interstate-Capital City 
Sydney 
Melbourne 
Other Capitals 

8. Interstate-Other than Capital City 

115.60 
90.85 

157.90 
119.10 
137.00 
119.80 
124.50 
125.00 
75.00 

115.50 
169.50 
134.50 
132.00 
170.50 
80.50 

116.50 
121.00 
163.00 
153.60 
64.50 
79.90 

102.00 
120.50 
86.50 

123.00 
127.00 

176.00 
161.75 
141.70 

90.85 

Item Particulars 
ColumnA 
Daily Rate 

$ 

ACCOMMODATION INVOLVlNG AN OVERNIGHT STAY AT 
OTHER THAN A HOTEL OR MOTEL 

9. W.A.-South of 26° South Latitude 

10. W.A.-North of 26° South Latitude 

11. Interstate 

43.10 

56.35 

56.35 

TRAVELNOT INVOLVlNG AN OVERNIGHT STAY OR TRAVEL 
INVOLVlNG AN OVERNIGHT STAY WHERE ACCOMODAITON 
ONLY IS PROVIDED 

12. W.A.-South of 26° South Latitude: 
Breakfast 
Lunch 
Evening Meal 

13. W.A.-North of 26° South Latitude: 

Breakfast 
Lunch 
Evening Meal 

14. Interstate: 

Breakfast 
Lunch 
Evening Meal 

DEDUCTION FOR NORMAL LIVlNG EXPENSES 

15. Each Adult 

16. Each Child 

MIDDAY MEAL 

17. Rate per meal 

18. Maximum reimbursement per pay period 

SCHEDULEG 
(a) Officers Without Dependants: 

Column I ColumnII Column ill 

District Standard Exceptions to 
No. Rate Standard Rate 

$p.a Town or Place 

6 2,269 Nil 

5 1,857 Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 

Karratha 
Port Hedland 

4 934 Warburton Mission 

Camarvon 

3 590 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

2 492 Kalgoorlie 
Boulder 

Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

Nil Nil 

(b) Officers with Dependants: 

9.10 
9.10 

18.55 

9.45 
13.85 
24.55 

9.45 
13.85 
24.55 

16.40 

2.80 

3.95 

19.75 

Column IV 

Rate 

$p.a 

Nil 

2,499 

2,321 

2,186 

2,034 

2,514 

881 

934 

141 

558 

Nil 

Double the appropriate rates prescribed in (a) above for of
ficers without dependants. 

The allowances prescribed in this schedule shall operate from 
the beginning of the first pay period commencing on or after 
January I, 1989. 
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COMMUNITY WELFARE DEPARTMENT HOSTELS 
AWARD 1983. 

A WARD No. A 27 of 1981. 
PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general infonnation. 

Dated at Perth this 6th day of June, 1995. 
J.CARRIGG, 

Registrar. 

Community Welfare Department Hostels Award 1983. 

Award No. A 27 of 1981. 

I.-TITLE 
This award shall be known as the Community Welfare De

partment Hostels Award 1983. 

lA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this AwardlIndustrial Agreement that 

any variation to its tenns on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments, shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
1. Title 

lA. Statement of Principles December 1994 
2. Arrangement 
3. Scope 
4. Term 
S. Area 
6. Hours 
7. Rosters 
8. Overtime 
9. Annual Leave 

10. Public Holidays 
11. Long Service Leave 
12. Sick Leave 
13. Conditions and Allowances 
14. Contract of Service 
15. Weekend Work 
16. Mixed Functions 
17. Casual Workers 
18. Special Rates and Provisions 
19. Junior Worker's Certificate 
20. Part-Time Workers 
21. Wages 

Schedule A-Parties to the Award 
Schedule B-Respondent 

3.-SCOPE 
This award shall apply to Cooks, Groundsmen and/or Gar

deners, and Domestic Workers employed in Hostels for the 
purposes of the Community Welfare Department. 

4.-TERM 
This award shall be for a tenn of one year from the four

teenth day of November 1983. 

S.-AREA 
This award shall have effect throughout the State of West

ern Australia. 

6.-HOURS 
(1) The ordinary working hours shall not exceed forty in 

anyone week or at the option of the employer eighty hours 
per fortnight and shall not exceed eight in anyone day and 
shall be worked on any five days of the week. 

(2) (a) Subject to the provisions of paragraph (b) of this 
subclause the spread of shifts shall mean the total period of 
time which elapses from the time the employee signs on duty 
at the commencement of the shift and the time the employee 
signs off duty at the completion of the shift. 

(b) SUbject to Clause 8.-Overtime of this award, the spread 
of shift shall not exceed ten hours provided that it spread in 
excess of ten hours, but not exceeding 12 hours, may be worked 

where there is agreement between the Union and the employer 
for alternative shift arrangements to be trialled. 

(3) An employer shall not change from a forty hour week to 
an eighty hour fortnight, except upon giving one month's no
tice of his intention so to do to the worker. 

(4) Meal breaks shall not be counted as time worked. 
(5) A morning tea break shall be allowed by the employer. 

The time allowed for such break shall not exceed seven min
utes which shall be taken when convenient to the employer 
without deduction of pay for such time. 

7.-ROSTERS 
(1) The ordinary hours of duty prescribed in Clause 6 of this 

award shall be set out in a roster which shall be posted in a 
convenient place where it can be readily seen by the workers 
concerned. 

(2) The roster shall set out the time each worker starts and 
finishes each shift and also each break in the shift, together 
with the days each worker is rostered off duty. 

(3) No more than three breaks shall be allowed in anyone 
shift, including meal breaks, provided that the maximum pe
riod worked between breaks in the shift shall be five hours. 
This provision shall not apply to night shift workers who shall 
work a shift of eight hours straight. 

(4) Except as provided for in subclause (3) of this clause 
meal breaks shall be for a period of at least 30 minutes but not 
greater than one hour for each meal. 

(S) Except at the change of roster, no worker shall be rostered 
for duty until at least 10 hours have elapsed from the time her 
previous rostered shift ended. 

(6) The roster shall be posted at least 48 hours before it 
comes into operation and subject to subclause (7) of this clause 
and notwithstanding the provisions of subclause (S) of this 
clause may only be altered on the contingency which the em
ployer could not have been reasonably expected to foresee. 
Such altered time shall then become the rostered time. 

(7) No alteration shall be made to the roster in accordance 
with subclause (6) of this clause unless the worker concerned 
is notified before the conclusion of her rostered shift immedi
ately before the changed shift or on the day before the changed 
shift commences. 

8.-OVERTIME 
(1) Except as hereinafter provided, all time worked in ex

cess of the ordinary working hours prescribed in Clause 6-
Hours, or Clause 20-Part-Tune Workers of this award, shall 
be overtime and shall be paid for at time and one-half for the 
first two hours and double time thereafter. Such rates shall be 
calculated on a workers hourly award rates and shall be paid 
in addition to the weekend or shift rates as the case may be. 

(2) All work perfonned by workers on any day on which 
they are rostered off duty or days worked in excess of those 
provided for in Clause 6-Hours, or Clause 20-Part-Time 
Workers shall be paid for at the rate of double time. 

(3) A worker recalled to work shall be paid a minimum of 
three hours at overtime rates and for all reasonable expenses 
incurred in returning to work. 

(4) Where the worker and the employer so agree, time off in 
lieu of payment for overtime may be allowed proportionate to 
the payment to which she is entitled. Such time off to be 
taken at the convenience of the employer provided that: 

(a) such time off is in unbroken periods according to 
each period of overtime worked; and 

(b) the time off in lieu of overtime is taken within 
twenty-eight days from the time when it was worked. 

(5) Where an employee has not been notified the previous 
day or earlier that they are required to work overtime the em
ployer shall ensure that the employee working such overtime 
for an hour or more shall be provided with any of the usual 
meals occurring during such overtime or be paid $6.10 for 
each meal. 

9.-ANNUALLEAVE 
(1) Except as hereinafter provided, a period of four week's 

leave shall be allowed to a worker by her employer after each 
period of 12 months' continuous service with such employer. 
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(2) Prior to commencing any period of annual leave, each 
worker shall be paid for that period of leave: 

(a) at the rate of wage the worker would have received 
had she not proceeded on leave. In the case of 
rostered workers that wage shall include the shift 
work and weekend penalties that the worker would 
have received had she not proceeded on leave. 

Where it is not possible to calculate the shift and 
weekend penalties the worker would have received, 
the worker shall be paid the average of such pay
ments made each week over the four weeks prior to 
taking leave. 

OR 

(b) at the rate of wage shown in Clause 21.-Wages of 
this award for her class of work and in addition be 
paid a loading of 17 112 per cent, 

whichever is the greater benefit to the worker. 

(3) (a) Except as provided in part (b) of this subclause, if 
after one month's continuous employment in any qualifying 
twelve monthly period a worker lawfully terminates her em
ployment or her employment is terminated by the employer 
through no fault of the worker, the worker shall be paid 3.08 
hours' pay (at the rate prescribed by subclause (2) of this 
clause) in respect of each completed week of continuous serv
ice for which annual leave has not already been taken. 

(b) In addition to any payment to which she may be entitled 
under subclause (3)(a) of this clause, a worker whose em
ployment terminates after she has completed a twelve monthly 
qualifying period and who has not been allowed the leave pre
scribed under this award in respect of that qualifying period, 
shall be given payment in lieu of that leave unless: 

(i) she has been justifiably dismissed for misconduct; 
and 

(ii) the misconduct for which she has been dismissed 
occurred prior to the completion of that qualifying 
period. 

(4) The annual leave prescribed in subclause (1) of this clause 
may, by consent between the employer and the worker, be 
taken in three portions provided that no portion shall be less 
than one week. 

(5) Any time in respect of which a worker is absent from 
work except school vacation periods, paid sick leave or un
paid sick leave up to three months, the first 26 weeks of any 
absence on workers' compensation, annual leave, long serv
ice leave and compassionate leave, shall not count for the 
purpose of determining annual leave entitlements. 

(6) Leave shall be given as soon as practicable after falling 
due and shall not accumulate except with the consent of the 
worker, but in no case shall it accumulate for more than two 
years. 

(7) Before going on annual leave each worker shall be given 
at least two weeks' notice of the date leave is to be taken, 
unless the worker and the employer agree on a lesser period. 

(8) The provisions of this clause shall not apply to casual 
workers. 

10.-PUBUC HOLIDAYS 

(1) The following days or the days observed in lieu thereof 
shall, subject as hereinafter provided, be allowed as holidays 
without deduction of pay namely, New Year's Day, Australia 
Day, Good Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. Provided. that another day may be taken as a 
holiday by arrangement between the parties in lieu of the days 
named in this subclause. 

(2) (a) Where any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday, the holiday shall be 
observed on the next succeeding Monday, when Boxing Day 
falls on a Sunday or a Monday the holiday shall be observed 
on the next succeeding Tuesday. 

(b) When any of the days observed as a holiday in this c~ause 
falls during a period of annual leave the holiday or holidays 
shall be observed on the next succeeding workday or days as 
the case may be after completion of that annual leave. 

(c) When any of the days observed as a holiday as prescribed 
in this clause falls on a day when a rostered worker IS rostered 
off duty and the worker has not been requir~ to work.on that 
day he shall be paid as if the day was an ordInary w~rking. day 
or if the employer agrees, be allowed to take a day s hobday 
in lieu of the holiday at the time mutually acceptable to the 
employer and the worker. 

(3) Any worker who is required to work on the day observed 
as a holiday as prescribed in this clause in her normal hours pf 
labour or ordinary hours in the case of a rostered w~rker shall 
be paid for the time worked at the r~te of doul,>le time and a 
half, or if the employer agrees, be prud for the time worked at 
the rate of time and a half and in addition be allowed to ob
serve the holiday on a day mutually acceptable to the em
ployer and the worker. 

(4) When a worker is absent on leave without pay, sick leave 
without payor workers' compensation, any day observed as a 
holiday on a day falling during such absence shall not !J.e treated 
as a paid holiday. Where the worker is on duty or avrulable 0!l 
the whole of the working day immediately preceding a holi
day, or resumes duty or is available on the whole of th~ work
ing day immediately following a day observed as a ~ohday as 
prescribed by this clause, the worker shall be entitled to be 
paid for such holiday. 

(5) This clause shall not apply to casual workers. 

n.-LONG SERVICE LEAVE 
The conditions governing the granting of long service leave 

due to full-time government wages employees generally shall 
apply to workers covered by this award. Provided that all 
time during term vacation periods when the worker cannot be 
usefully employed shall count as service for the purposes of 
those conditions. 

12.-SICK LEAVE 
(1) (a) A worker shall be entitled to payment for 

non-attendance on the grounds of personal ill health or injury 
for one-sixth of a week's pay for each completed month of 
service. 

(b) Payment hereunder may be adjusted at the end of each 
accruing year, or at the time the worker leaves the service of 
the employer, in the event of the worker being entitled by serv
ice subsequent to the sickness in that year to a greater allow
ance than that made at the time the sickness occurred. 

(2) The unused portion of the entitlement prescribed in para
graph (a) hereof in any accruing year shall be allowed to ac
cumulate and may be availed of in the next or any succeeding 
year. 

(3) In order to acquire entitlement to payment in accord
ance with this clause the worker shall as soon as reasonably 
practicable advise the employer of her inability to attend for 
work, the nature of her illness or injury and the estimated du
ration of the absence. Provided that such advice other than in 
extraordinary circumstances shall be given to the employer 
within 24 hours of the commencement of the absence. 

(4) No worker shall be entitled to the benefit of this clause 
unless she produces proof to the satisfaction of the employer 
or his representative of such sickness provided that the em
ployer shall not be entitled to a medical certificate for ab
sences of less than three consecutive working days unless the 
total of such absences exceeds five days in anyone accruing 
year. 

(5) (a) Subject to the provisions of this subclause, the pro,?
sions of this clause apply to a worker who suffers personal ill 
health or injury during the time when she is absent on annual 
leave and a worker may apply for and the employer sh\lll grant 
paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven 
days of resuming work and then only if the worker was con
fined to her place of residence or a hospital as a result of ~er 
personal ill health or injury for a period of seven consecutive 
days or more and she produces a certificate from a registered 
medical practitioner that she was so confmed. Provided that 
the provisions of this paragraph do not ~lieve the worker. of 
the obligation to advise the employer m accordance WIth 
subclause (3) of this clause if she is unable to attend for work 
on the working day next following her annual leave. 
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(c) Replacement of paid annual leave by paid sick leave 
shall not exceed the period of paid sick leave to which the 
worker was entitled at the time she proceeded on annual leave 
and shall not be made with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the employer 
in accordance with paragraphs (a) and (b) of this subclause 
that portion of the annual leave equivalent to the paid sick 
leave is hereby replaced by the paid sick leave and the re
placed annual leave may be taken at another time mutually 
agreed to by the employer and the worker or, failing agree
ment, shall be added to the worker's next period of annual 
leave or, if termination occurs before then, be paid for in ac
cordance with the provisions of Clause 9-Annual Leave. 

(e) Payment for replaced annual leave shall be at the rate of 
wage applicable at the time the leave is subsequently taken 
provided that the annual leave loading prescribed in Clause 
9-Annual Leave shall be deemed to have been paid with 
respect to the replaced annual leave. 

(6) The provisions of this clause with respect to payment do 
not apply to workers who are entitled to payment under the 
Workers' Compensation Act nor to workers whose illness or 
injury is the result of the worker's own misconduct. 

(7) The provisions of this clause do not apply to casual work
ers. 

(8) For the purposes of this clause, all time during term va
cation periods when a worker cannot be usefully employed, 
shall count as service. 

I3.-CONDmONS AND ALLOWANCES 

The provisions of the Miscellaneous Government Condi
tions and Allowances Award No. A 4 of 1992 shall apply 
mutatis mutandis to all employees covered by this award. 

14.-CONTRACT OF SERVICE 

(1) Except in the case of dismissal for misconduct a work
er's service shall not be terminated unless she has received 
one week's previous notice or payment for such period in lieu 
thereof. 

(2) Except by agreement with the employer no worker shall 
resign without fIrst giving one week's notice and in the ab
sence of such notice the employer may withhold holiday or 
other pay up to the amount of a week's wages. 

(3) This clause shall not apply to casual workers. One day's 
notice shall be sufficient to terminate the services of a casual 
except where such worker is dismissed for misconduct. 

(4) During the school vacation periods the employer shall 
be relieved of the obligation to provide work and the worker 
shall not be entitled to the payment of wages in respect of any 
such period during which no work is performed other than 
any period during which the worker is on annual leave. 

(S) Where a worker is dismissed for misconduct, wages shall 
be paid up to the time of dismissal only. 

(6) (a) Subject to the provisions of paragraph (b) of this 
subclause, during the school vacation periods the employer 
shall be relieved of the obligation to provide work and the 
employee shall not be entitled to the payment of wages in 
respect of any such period during which no work is performed 
other than any period during which the employee is on annual 
leave. 

(b) As a means of working a 38 hour week, an employee 
shall be entitled to payment including shift and weekend pen
alties for the following days on which the employee shall not 
be required to attend for work: 

(i) 3 days at the end of the May vacation 

(ii) 3 days at the end of the August vacation 

(ill) S agreed days during the Christmas vacation. 

(iv) Easter Tuesday. 

Provided that an employee who works less than five 
days per week shall be entitled to pro-rata payment 

(c) During any absence referred to in paragraph (b) hereof, 
an employee shall not be entitled to claim the benefit of any 
holidays or leave prescribed by this award. 

(d) A part-time employee shall be given payment for the 
days referred to in paragraph (b) of this subclause in the pro
portion that the hours worked each week bear to 40. 

(7) An employer is entitled to deduct payment for any day 
or portion of a day on which a worker cannot be usefully em
ployed because of a strike by any of the unions party to this 
award or by any other union or association or through the 
breakdown of the employer's machinery or through any stop
page of work by any cause which the employer cannot rea
sonably prevent. 

(8) An employer may direct an employee to carry out such 
duties as are within the limits of the employees skill, compe
tence and training, including work which is incidental or pe
ripheral to the employee's main tasks or functions. 

IS.-WEEKEND WORK 

(1) A worker shall be paid for ordinary hours of work per
formed between midnight on Friday and midnight on Sunday 
shall be paid for at the rate of time and one half. 

16.-MIxED FUNCTIONS 

(1) Workers employed at work for which a higher rate is 
fixed shall be paid such higher rate whilst so employed. 

(2) If employed for more than two hours on the higher class 
of work she shall be paid the higher rate for the whole of that 
day. 

17.-CASUAL WORKERS 

(1) A casual worker shall be paid 20 per cent over the rates 
specified herein for her class of work. 

(2) "Casual worker" means a worker engaged for a period 
of less than four weeks. 

I8.-SPECIAL RATES AND PROVISIONS 

(1) (a) All employees called upon to clean closets, connected 
with septic tanks or sewerage shall receive an allowance of 46 
cents per closet per week. 

(b) For the purposes of this clause one metre of urinal shall 
count as one closet and three urinal stalls shall count as one 
closet. 

(2) Where employees are required to work in water they 
shall be supplied with rubber boots. 

(3) Employees required to clean toilets, use acids, wash 
dishes, handle detergents, acids, soaps or injurious substances 
shall be supplied with rubber gloves. 

(4) Where the conditions of work are such that employees 
are unable to avoid their clothing becoming wet or dirty, they 
shall be supplied with suitable protective clothing free of charge 
by the employer. 

(S) Where suitable protective clothing is supplied by the 
employer to an employee such clothing shall remain the prop
erty of the employer. 

I9.-JUNIOR WORKER'S CERTIFICATE 

Upon being engaged ajunior worker shall establish her full 
name and date of birth by the production of a record of her 
registration of birth or by such other means as are satisfactory 
to the employer. 

2O.-PART-TIME WORKERS 

(1) Notwithstanding anything contained in this award, work
ers may be regularly employed to work less hours per week 
than are prescribed in Clause 6-Hours of this award, and 
such workers shall be remunerated at a weekly rate pro-rata to 
the rate prescribed for the class of work on which they are 
engaged in the proportion which their hours of work bear to 
the hours fixed by Clause 6 hereof for their class of work. 

(2) When a worker is employed under the provisions of this 
clause, she shall receive payment for wages, for annual leave, 
for holidays and for sick leave on a pro rata basis in the same 
proportion as the number of hours regularly worked each week 
bears to 40 hours. 
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21.-WAGES 
(1) (a) The minimum weekly rates of wage payable to em

ployees covered by this award shall be as follows: 
Base Arbitrated Minimum 
Rate Safety Net Award 

Wage 

$ $ $ 
Cook-

1st year of employment 397.70 8.00 405.70 
2nd year of employment 402.00 8.00 410.00 
3rd year of employment 

and thereafter 406.10 8.00 414.10 
Groundsperson and/or 
Gardener-

1 st year of employment 383.60 8.00 391.60 
2nd year of employment 385.10 8.00 393.10 
3rd year of employment 

and thereafter 392.30 8.00 400.30 
Domestic Employee-

1 st year of employment 369.70 8.00 377.70 
2nd year of employment 374.30 8.00 382.30 
3rd year of employment 

and thereafter 378.40 8.00 386.40 

The classification Domestic Employee includes the follow
ing designations: 

Kitchen Attendant, Pantry Attendant, Domestic, Yard As
sistant, Dining Room Attendant, Laundry Employee and Ma
chinist. 

(b) The rates of pay in this award include the fIrst $8.00 per 
week arbitrated safety net adjustment payable under the De
cember, 1994 State Wage Decision. This fIrst $8.00 per week 
arbitrated safety net adjustment may be offset to the extent of 
any wage increase as a result of agreements reached at enter
prise level since 1 November, 1991. Increases made under 
previous State Wage Case Principles or under the current State
ment of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net 
adjustments. 

(2) Junior Employees 

Junior employees shall receive the following percentage of 
the 1st year rate for the class of work on which they are en
gaged: 

% 

Under 16 years of age 60 

16 to 17 years of age 70 

17 to 18 years of age 80 

(3) General Conditions 

(a) Junior employees may be employed in the propor
tion of one junior to every two or fraction of two not 
being less than one adult employee employed in the 
same occupation, provided that this ratio may be al
tered by written agreement between the Union and 
the employee concerned. 

(b) Senior employees appointed as such by the employer 
shall be paid $15.10 per week in addition to the rates 
prescribed herein. 

( c) A leading hand placed in charge of not less than three 
other employees shall be paid $15.10 per week in 
addition to the rates prescribed herein. 

(d) Employees who are required to work their ordinary 
hours each day in two shifts and where the break 
between the two shifts is not less than three hours 
shall be paid $2.35 per day reimbursement for trav
elling expenses. 

SCHEDULE A-PARTIES TO TIlE AWARD 

The following organisation is a party to this award: 

The Federated Miscellaneous Workers' Union of Australia, 
W.A. Branch. 

SCHEDULE B-RESPONDENT 
RESPONDENT: 

The Honourable Minister for Community Welfare 
81 St George's Terrace 
PERTH WA 6000 

Dated at Perth this 14th day of November, 1983. 
Commissioner. 

DAMPIER PORT AUTHORITY PORT OFFICERS 
AWARD 1989 

No. PSA A 2 of 1988. 

PURSUANT to section 93(6) of the Industrial Relations Act 
1979 the following award has been consolidated and is pub
lished hereunder for general information. 

Dated at Perth this 23th day of May, 1995. 
J.CARRlGG, 

Registrar. 

Dampier Port Authority Port Officers Award 1989 
Award No. PSA A 2 of 1988. 

I.-TITLE 
This Award shall be known as the Dampier Port Authority 

Port Officers Award 1989. 

lA.-STATEMENT OF PRINCIPLES DECEMBER 1994 
It is a condition of this Awardllndustrial Agreement that 

any variation to its terms on or from the 30th day of Decem
ber 1994, including the $8.00 per week Arbitrated Safety Net 
Adjustments; shall not be made except in compliance with the 
Statement of Principles set down by the Commission in the 
Reasons for Decision in Matter No. 985 of 1994. 

2.-ARRANGEMENT 
1. Title 

lA. Statement of Principles December 1994 
2. Arrangement 
3. Area and Scope 
4. Term 
5. DefInitions 
6. Contract of Employment 
7. Hours of Duty 
8. Salary 
9. Public Holidays 

10. Annual Leave 
11. Long Service Leave 
12. Sick Leave 
13. Short Leave 
14. District Allowance 
15. Safety and Clothing Allowance 
16. Settlement of Disputes-Grievance Procedure 
17. Maternity Leave 
18. Trade Union Training Leave 
19. Leave to Attend Union Business 
20. NotifIcation of Change 
21. Leave Without Pay 
22. Consultative Committee 
23. No Further Claims Committment 
24. On going discussions 
25. Performance of Work 

3.-AREA AND SCOPE 
This Award shall apply to all Port Officers employed by the 

Dampier Port Authority at the Port of Dampier. 

4.-TERM 
The term of this Award shall be for a period of twelve (12) 

months on and from the 1st day of March, 1989. 
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5.-DEFINITIONS 
"Port Officer" and/or "Officer" means a person eligible to 

be a member of the Union and employed by the Authority in 
the capacity of Port Officer and possessing qualifications en
titling that person to undertake duties connected with the navi
gation of vessels and engaged by the Authority to perform 
those duties. 

"Authority" means the Dampier Port Authority established 
by section 4( 1) of the Dampier Port Authority Act, 1985. 

"Award" means the Dampier Port Officers' Award, 1989. 
"Port" means the Port as prescribed in section 6 of the 

Dampier Port Authority Act, 1985. 
"Roster" and/or "Shift Roster" means the Roster and/or Shift 

Roster prepared by the Authority. 
"Day Shift" means a shift commencing after 6.00 a.m. and 

before 12 noon. 
"Afternoon Shift" means a shift commencing at or after 

12 noon and before 6.00 p.m. 
"Night Shift" means a shift commencing at or after 6.00 p.m. 

and before 6.01 a.m. 
"A day" means from 12 midnight to 12 midnight. 
"Union" means the Merchant Service Guild of Australia, 

Western Australian Branch, Union of Workers. . 

6.-CONTRACT OF EMPLOYMENT 
(1) The contract of employment may be terminated by twenty 

eight (28) days' notice given at any time by either the Author
ity or the officer, or by the payment or forfeiture, as the case 
may be, of twenty eight (28) days' pay in lieu of the period of 
notice. 

(2) The provisions of this clause shall not affect the right of 
the Authority to dismiss an officer without notice for refusal 
or neglect of duty or misconduct and in such cases salary shall 
be payable up to the time of dismissal only. 

(3) (a) The Authority may suspend an officer without pay 
for a maximum period of three (3) days whilst it investigates 
allegations of refusal or neglect of duty or misconduct by the 
officer, provided that this subclause will not affect ~e right of 
the Authority to dismiss an officer in accordance Wlth the pro
visions of subclause 

(2) of this clause, and shall not affect the right of either the 
Authority or the officer to give notice in accordance with the 
provisions of subclause (1). 

(b) If the allegations of refusal or neglect of duty or miscon
duct by the officer are not sustained then the officer shall be 
paid for any time for which the officer was suspended. 

(4) Subject to the provisions of clause 13.-Sick Leave and 
subclause (3) hereof, any officer who having given or been 
given notice pursuant to subclause (I), is absent from work 
during the period of notice shall not be entitled to payment for 
that period of absence. 

(5) An employee not attending for duty shall, except as ~o
vided in clauses 1O.-Annual Leave, ll.-Long Servlce 
Leave, 12.-Sick Leave, 13.-Bereavement and Compassion
ate Leave and 17.-Maternity Leave, lose pay for the actual 
time of such non-attendance. An officer who is absent from 
work for seven (7) consecutive days of duty without the prior 
or subsequent approval of the Authority shall be deemed to 
have abandoned employment and the contract of employment 
shall be deemed to have been terminated for neglect of duty 
from the date of commencement of the absence from work. 

(6) Officers shall work such shifts as are required to be 
worked by the Authority to maintain operations in the Port. 
Provided that where practicable officers shall: 

(a) Be given twenty four (24) hours' notice of any al
teration of their rostered shift; 

(b) Be allowed a break of at least eight (8) hours be
tween shifts; and 

(c) Officers shall continue to work at the end of a shift 
until relieved or authorised by the Authority to fin
ish work. In the event that an officer's relief does 
not report for work, the Authority will arrange an 
alternative relief officer as soon as practicable. 

(7) Officers shall work such reasonable overtime as is nec
essary to meet the operational needs of the Authority. 

(8) It is a term and condition of employment and of the rights 
accruing under this Award, that an officer shall: 

(a) Comply with safety regulations prescribed by Gov
ernmental Regulation or determined by the Author
ity; 

(b) Attend safety meetings, drills and training when re
quested by the Authority; 

(c) Observe regulations promulgated from time to time 
by the Authority to provide an orderly and safe work 
place, including keeping the work place and equip
ment in a clean and safe condition; and 

(d) Use as directed by the Authority, any protective cloth
ing and equipment provided by the Authority for 
specific circumstances. 

(9) (a) Notwithstanding anything contained elsewhere in this 
clause or elsewhere within this Award, an officer may be em
ployed, regularly or for a fixed period or on a casual basis, to 
. work part-time on a roster basis for a lesser period than that 
prescribed in clause 7.-Hours of Duty. 

(b) When an officer is employed under the provisions of 
this subclause the officer shall be paid at a rate and shall be 
entitled to all other benefits and conditions prescribed by this 
Award on a pro rata basis to the rate and benefits and condi
tions prescribed elsewhere in the award in the proportion to 
which the officer's rostered hours bear to the rostered hours 
of an officer employed on a full-time roster basis in accord
ance with clause 7.-Hours of Duty. 

(10) (a) Notwithstanding anything contained elsewhere in 
this clause or elsewhere within this Award the Authority may 
employ an officer on a fixed term basis for a period of not 
more than one calendar year. 

(b) An officer employed on a fixed term contract of employ
ment shall cease to be employed at the expiration of that fixed 
term. 

(c) The contract of employment of an officer employed pur
suant to this subclause shall not be subject to the provisions 
of subclause (1) of this clause. 

(d) An officer employed in accordance with this subclause 
shall be entitled to all other benefits and conditions prescribed 
by this Award on a pro rata basis in the proportion to which 
the term of the officer's fixed term contract of employment 
bears to one (1) year. 

(11) (a) Notwithstanding anything contained elsewhere in 
this clause or elsewhere within this Award the Authority may 
employ an officer on a casual basis for a period of not more 
than five (5) days. 

(b) The contract of employment of an officer employed pur
suant to this subclause shall not be subject to the provisions 
of subclause (1) of this clause but the contract may be termi
nated by one (1) day's notice given at any time by the Author
ity or the officer. 

(c) An officer employed in accordance with this subclause 
shall be entitled to payment of salary at the appropriate daily 
rate pursuant to clause 8.-Salary, plus a casual loading of 
twenty per cent (20%) in lieu of all other benefits and condi
tions prescribed in this Award. 

7.-HOURS OF DUTY 
(1) Officers shall work according to a shift roster determined 

by the Authority, providing for twenty one (21) rostered days 
on duty in any twenty eight (28) day period, with the remain
ing period off duty. Provided that officers shall work: 

(a) reasonable overtime as required by the Authority; 
and 

(b) shall work as directed by the Authority in an emer
gency. 

(2) The roster may provide for: 
(a) A period of consecutive day shifts; or 
(b) A period of consecutive afternoon shifts; or 
(c) A period of consecutive night shifts; or 
(d) Such other shift arrangements as to all or a section 

of the officers which may be agreed between the Au
thority and the officers, either singularly or by ma
jority, as is considered necessary by the Authority in 
a particular case. 
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The provisions of subclause 6(7) shall be deemed to be 
mc:lmled as part of this clause. 

(4) At the completion of each shift the officer rostered on 
duty shall carry out an appropriate handover to the officer 
commencing a new shift. 

8.-SALARY 
(1) A Port Control Officer shall be paid on an all inclusive 

basis the following: 
First pay period on or after the 10112/91 $51,985 

(2) The annual rate prescribed in subclause (1) above cov
ers all payments for the performance of all duties performed 
by the officer, the disabilities associated with shift work and 
the periods of duty, and all circumstances relating 10 the work
ing environment within the Port, and also includes compen
sation and penalty rates and payments related 10 all hours and 
overtime worked in accordance with the roster and work on 
Saturdays and Sundays, and public holidays. 

(3) Salaries shall be paid in fortnightly instalments directly 
into a bank or credit union account nominated by the officer 
at the rate of one twenty sixth (l/26th) of the annual rate in 
respect of each complete fortnight of fourteen (14) days, and 
with respect to days not comprising a complete fortnight, pay
ment will be made for each day at the rate of one fourteenth 
(l/14th) of the abovementioned fortnightly rate, and with re
spect to hours not comprising a complete daily payment the 
hourly rate shall be one eighth (l/8th) of the daily rate. 

(4) Salaries shall be paid fortnightly on a day 10 be agreed 
between the officers and the Authority. 

(5) So far as is reasonably practicable the amount due to an 
officer shall be paid no later than 4.00 p.m. on the pay day and 
shall be paid together with a memorandum setting out salary 
particulars. 

9.-PUBLIC HOLIDAYS 
For the purposes of this Award public holidays shall be all 

statutory and gazetted State Public Service holidays within 
the locality to which the holidays shall apply. 

1O.-ANNUAL LEAVE 
(1) A period of six (6) consecutive weeks' leave shall be 

allowed annually to an officer by the Authority after a period 
of twelve (12) months' continuous service with the Authority. 

(2) An additional day's leave with payment of salary shall 
be allowed for each public holiday in excess of five (5) per 
annum upon which an officer is: 

(a) on rostered duty, 
(b) on annual leave, and 
(c) on rostered days off duty. 

(3) (a) Subject to the provisions of paragraphs (b) and (t) of 
this subclause officers shall be paid a loading equivalent to 
seventeen and a half per cent (17 112%) of normal salary for 
five (5) weeks' leave. 

(b) (i) Subject to the provisions of paragraph (d) the loading 
is paid on a maximum of five (5) weeks' annual leave. Pay
ment of the loading is not made on additional leave granted 
for any other purpose. 

(ii) Maximum payment shall not exceed five fourths (5/4ths) 
of the average weekly total earnings of all males in Western 
Australia, as published by the Australian Bureau of Statistics, 
for the September quarter of the year immediately preceding 
that in which the leave commences. 

(c) Annual leave commencing in any year and extending 
without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave com
menced. 

(d) The loading payable on approved accumulated annual 
leave shall be at the rate applicable at the date the leave is 
taken. Under these circumstances an officer can receive up to 
the maximum loading for the approved accumulated annual 
leave in addition to the loading for the current year's entitle
ment. 

(e) A pro rata loading is payable on periods of approved 
annual leave less than five (5) weeks. 

(t) The loading is calculated on a rate of salary the officer 
receives at the commencement of leave and shall include dis
trict allowance payable under clause 14.-District Allowance. 

(4) The annual leave prescribed in subclause (1) of this clause 
may with the consent of the officer and the Authority be taken 
in more than one (1) portion provided that no portion shall be 
less than one (1) week. 

(5) (a) If after one month's continuous service in any twelve 
(12) monthly period an officer lawfully terminates his service 
or his employment is terminated by the Authority through no 
fault of the officer, the officer shall be paid two and one half 
(2.5) days' pay for each completed month of service. 

(b) In addition to any payment to which an officer may be 
entitled under paragraph (a) of this subclause, an officer whose 
employment terminates after he has completed a twelve (12) 
monthly qualifying period and who has not been allowed the 
leave prescribed under this clause in respect of that qualifying 
period, shall be given payment in lieu of that leave unless he 
has been justifiably dismissed for misconduct, and the mis
conduct for which he has been dismissed occurred prior to the 
completion of that qualifying period. 

(6) When computing the annual leave due under this clause, 
no deduction shall be made from such leave in respect of the 
period an officer is on annnalleave, observing a public holi
day prescribed by this Award, absence through sickness with 
or without pay except for that period of an absence that ex
ceeds three (3) months or absence on workers' compensation 
except for that period of an absence that exceeds six (6) months. 

(7) An officer shall take a minimum of one (1) week's leave 
per annum. 

(8) The time at and during which an officer may take all of, 
or any portion of, annual leave shall be such a time as is mu
tually convenient to both the Authority and the officer. 

(9) With the approval of the Authority the annual leave of 
an officer may, when the convenience of the Authority is served 
thereby, be allowed to accumulate to a maximum of two (2) 
years' annual leave, less the minimum of one (1) week's leave 
taken pursuant to subclause (7) of this clause. 

H.-LONG SERVICE LEAVE 
(1) Subject to subclauses (3) and (9) of this clause, an of

ficer who has completed seven (7) years' continuous service 
with the Authority shall be entitled to three (3) calendar 
months' long service leave on full payor six (6) calendar 
months' long service leave on half pay. 

(2) For each subsequent period of seven (7) years' service 
an officer shall be entitled to an additional three (3) calendar 
months' long service leave on full payor six (6) calendar 
months' long service leave on half pay. 

(3) The expression "continuous service" includes any pe
riod during which the officer is absent on full payor part pay 
from his duties, but does not include-

(a) Any period exceeding two (2) weeks during which 
the officer is absent on leave without pay. In the 
case of leave without pay which exceeds two (2) 
weeks in a continuous period the entire period of 
that leave is excised in full. 

(b) Any period during which the officer is taking his 
long service leave entitlement or any portion thereof. 

(c) Any service prior to the officer attaining the age of 
eighteen (18) years. 

(d) Any service of an officer who resigns, or is dismissed, 
other than service prior to such resignation or prior 
to the date of any offence in respect of which he is 
dismissed by the Authority when that prior service 
has actually entitled the person to long service leave 
under this clause. 

(e) Any service between the date on which an officer's 
accumulated entitlements to long service leave ap
proved in accordance with subclause (6) of this clause 
became due and the date he reduces that accumu
lated entitlement by taking not less than three (3) 
months' long service leave. 

(t) Any service as a fixed term or casual officer em
ployed pursuant to the terms of subclauses 6(11) and 
6(12) of this Award. 
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(4) Any public holiday prescribed in clause 9.-Public Holi
days of this Award which occurs during the period an officer 
is on long service leave shall be treated as part of the long 
service leave, and extra days in lieu thereof shall not be granted. 

(5) .Aut officer who resigns or is dismissed shall not be enti
tled to long service leave or payment for long service leave 
other than that leave to which the officer had actually become 
entitled and accrued in accordance with this clause prior to 
the date of resignation or the date of the offence which re
sulted in the dismissal. 

(6) Long service leave shall be taken as it falls due at the 
convenience of the Authority but within seven (7) years next 
after becoming entitled thereto. Provided that the Authority 
may approve the accumulation of long service leave not ex
ceeding six (6) months in all in any particular case. 

(7) A lump sum payment for the money equivalent of any 
long service leave accrued in accordance with this clause and 
for pro rata long service leave shall be made in the following 
cases: 

(a) To an officer who retires at or over the age of fifty 
five (55) years or who is retired on the grounds of ill 
health, provided that no payment shall be made for 
pro rata long service leave unless the officer has com
pleted not less than twelve (12) months' continuous 
service before the date of his retirement. 

(b) To an officer who, not having resigned, is retired for 
any other cause, provided that no payment shall be 
made for pro rata long service leave unless the of
ficer had completed not less than three (3) years con
tinuous service before the date of his retirement. 

(c) To the spouse of an officer or such other person as 
may be approved by the Authority in the event of 
the death of an officer, provided that no payment 
shall be made for pro rata long service leave unless 
the officer had completed not less than twelve (12) 
months' continuous service prior to the date of death. 

(8) The calculation of the amount due for long service leave 
accrued and for pro rata long service leave shall be made at 
the rate of salary of an officer at the date of retirement, resig
nation or death, whichever applies. 

(9) (a) An officer wishing to take long service leave shall 
make application to the Authority at least two (2) months prior 
to the date the officer wishes to commence long service leave, 
stating he amount of leave required and the date from which 
the leave is to commence; but in case of emergency and for 
reasons to be stated in writing an officer may at any time ap
ply to the Authority for any long service leave due. 

(b) Subject to the convenience of the Authority, the Author
ity may approve an officer's application to take a complete 
entitlement of long service leave on full payor half pay, or 
may allow the officer to take the leave in not more than three 
(3) separate periods, provided that the minimum period for a 
portion of a full entitlement ofleave shall be notless than four 
(4) weeks, and subject also to portions in excess of four (4) 
weeks being in multiples of one (1) week. 

(c) An officer may, prior to commencing long service leave, 
request approval for the substitution of another date of com
mencement (in lieu of the date requested in subclause (1) of 
this clause), and the Authority may approve such substitu
tion. 

(d) Notwithstanding anything contained elsewhere in this 
clause or in this Award: ... 

(i) The time at and during which an officermay take all 
of, or any portion of, long service leave shall be such 
as is approved by the Authority. 

(ii) The Authority may direct an officer to take all of, or 
any portion of, long service leave and may deter
mine the time at and during which that officer shall 
take that long service leave. 

12.-SICK LEAVE . 
In the case of the illness of an officer, the Authority shall 

grant the officer leave of absence on the follOwing conditions: 
(1) An application for leave of absence on the grounds 

of illness exceeding two (2) consecutive working 
days shall be supported by the certificate of a regis-

tered medical practitioner, or, where the nature of 
illness consists of a dental condition and the period 
of absence does not exceed five (5) consecutive 
working days, by a certificate of a registered dentist. 

(2) The number of days leave of absence which may be 
granted without production of a certificate required 
by subclause (1) of this clause shall not exceed, in 
the aggregate, five (5) working days in anyone (1) 
calendar year. 

(3) An officer who is unfit for duty as a consequence of 
an illness or injury shall inform the Authority, or 
arrange for the Authority to be so informed, forth- . 
with and shall as soon as reasonably possible there
after, make a formal application for sick leave to 
cover the absence from duty; otherwise the officer 
shall be treated as being absent without leave. The 
application and certificate shall be in the form ap
proved by the Authority. 

(4) Where an application for leave is supported by the 
certificate of a registered medical practitioner, a fur
ther certificate from a government medical officer 
may be required and if this certificate does not in the 
opinion of the Authority endorse the certificate of 
the medical practitioner, the officer shall pay the fee 
due to the government medical officer. 

(5) The basis for determining the entitlement to leave of 
absence on the grounds of illness which an officer 
may be granted shall be ascertained by crediting the 
officer concerned with the following accumulative 
periods: 

Leave on full Leave on half 
pay: working pay: working 

days days 
On date of 
appointment 5 2 
On completion of 6 
months' service 5 3 
On completion of 12 
months'service 10 5 
On completion of each 
additional 12 months' 
service 10 5 

(6) Where an officer is ill during the period of annual 
leave for a period of at least seven (7) days, or long 
service leave for a period of at least fourteen (14) 
days, and produced at the time or as soon as possi
ble thereafter medical evidence satisfactory to the 
Authority that the officer is or was as a result of the 
illness confined to the officer's place of residence or 
a hospital, the officer may, with the approval of the 
Authority be granted, at a time convenient to the 
Authority, additional leave equivalent to the period 
during which the officer was so confmed. 

(7) Where an officer is absent on account of illness and 
the officer's entitlement to sick leave on full pay is 
exhausted, the officer may, with the approval of the 
Authority elect to convert any part of the officer's 
entitlement to sick leave on half pay to sick leave on 
full pay, but so that the officer's sick leave entitle
ment at half pay is reduced by two (2) days for each 
day of sick leave on full pay that the officer received 
by the conversion. 

(8) Debits of sick leave shall be on the basis of working 
days and shall not include any of the public holidays 
prescribed in clause 9.-Public Holidays of this 
Award occurring during the period of leave, unless 
the officer was rostered on duty on that public holi
day. 

(9) An officer who is unable to resume duty on the ex
piration of an approved period of sick leave shall 
thereupon apply for a further period of sick leave 
and any such application shall be supported by a 
certificate from a registered medical practitioner. 

(10) An officer who is absent on leave without pay pur
suant to clause 21.-Leave Without Pay of this 
Award is not eligible for leave of absence on account 
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of illness or injury under this clause during the cur
rency of that leave without pay. 

(11) This clause shall not apply where the officer is enti
tled to compensation under the Workers' Compen
sation Act 1980. 

(12) No leave of absence on account of illness or injury 
shall be granted with pay if the illness or injury has 
been caused by the misconduct of the officer in any 
case of absence from duty without sufficient cause. 

(13) Where the Authority has occasion to doubt the cause 
of illness, or the reasons for the absence, the Au
thority may send a registered medical practitioner to 
attend on and examine the officer, or may direct the 
officer to attend a medical practitioner for examina
tion. If the report of the medical practitioner does 
not confirm that the officer is ill, or if the officer is 
not available for examination at the time of the visit 
of the medical practitioner or the officer fails, with
out reasonable cause, to attend the medical practi
tioner when directed to do so, the fee payable for the 
examination, appointment or visit shall be paid by 
the officer. 

(14) Where an officer, who has resigned, is subsequently 
re-appointed, the officer shall, for the purposes of 
this clause be regarded as a new appointee as from 
the date of his re-appointment. 

(15) An officer who is appointed subject to a medical ex
amination, and whose appointment is deferred for a 
stated period on the recommendation of the appro
priate medical officer, shall not be granted sick leave 
with pay during that period. 

(16) If the Authority has reason to believe that an officer 
is in such a state of health as to render the officer a 
danger to fellow officers or the public, the Authority 
may require the officer to obtain and furnish a report 
as to the officer's condition from a registered medi
cal practitioner or may require the officer to submit 
to examination by a medical practitioner. 

(17) Upon receipt of the medical report, the Authority 
may direct the officer to be absent from duty for a 
specified period or if already on leave of absence, 
direct the officer to continue on leave for a specified 
period and the officer's absence will be regarded as 
absence on leave owing to illness. 

13.-SHORT LEAVE 
(1) The Authority may upon sufficient cause being shown, 

grant any officer leave of absence not exceeding two (2) con
secutive working days, but any leave of absence granted shall 
not exceed, in the aggregate, three (3) working days in any 
one (1) calendar year. 

(2) An officer who desires to obtain short leave shall make 
application, in a form approved by the Authority, prior to the 
commencement of such leave. 

14.-DISTRICT ALLOWANCE 

District allowance shall be paid in accordance with district 
allowances operating under the Public Service District Al
lowance Award 1988, as amended and replaced from time to 
time. 

15.-SAFETY AND CLOTHING ALLOWANCE 

(1) Officers shall purchase uniforms and safety apparel and 
equipment as directed by the Authority. 

(2) The Authority will reimburse officers for such purchases 
up to a maximum of $250 per annum on production of re
ceipts. 

16.-SETTLEMENT OF DISPUTES-GRIEVANCE 
PROCEDURE 

(1) No stoppages, bans or limitations are to be imposed prior 
to the procedure outlined in this clause being followed. 

(2) The procedure shall be as follows: 
(a) Where any grievance, dispute or claim arises, any 

officer is entitled to and shall raise the matter with 
the Assistant Harbour Master. 

(b) If the grievance, dispute or claim is not resolved the 
Union delegate (if the employee is not the Union 
delegate) will be called into discussions with the 
Assistant Harbour Master. 

(c) If the grievance, dispute or claim is still unresolved 
following discussions between the Union delegate 
and the Assistant Harbour Master: 

(i) the Union delegate shall refer the matter to 
the Union. 

(ii) the Union delegate, the employee, the Assist
ant Harbour Master and the Harbour Master 
shall meet to discuss the grievance, dispute or 
claim. These parties are to meet within 24 
hours, or such time as agreed by the parties, 
of the grievance, dispute or claim arising. 

(d) If following the discussions in paragraph (c) the 
grievance, dispute or claim is still unresolved it is to 
be referred to the Industrial Relations Commission 
within 5 days of such time as is agreed between the 
parties in paragraph (c) above. 

(e) Health and safety issues are exempted from this pro
cedure and shall be dealt with in accordance with 
the relevant safety procedure prescribed by the Oc
cupational Health, Safety and Welfare Act, 1984. 

(f) The status quo will be maintained until the griev
ance, dispute or claim is resolved. 

(g) Following the grievance, dispute or claim being re
ferred to the Industrial Relations Commission, a fur
ther meeting of the parties outlined in paragraph (c) 
above may be called to attempt further conciliation. 

17.-MATERNITY LEAVE 
(1) Eligibility for Maternity Leave 
An officer who becomes pregnant shall, upon production to 

the Authority of a certificate from a duly qualified medical 
practitioner stating the presumed date of the officer's confme
ment, be entitled to maternity leave provided that the officer 
has had not less than 12 months' continuous service with the 
Authority immediately preceding the date upon which the of
ficer proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shall include a part-time officer but shall 

not include an officer engaged upon casual or sea
sonal work. 

(b) Maternity leave shall mean unpaid maternity leave. 
(2) Period of Leave and Commencement of Leave 

(a) Subject to subclauses (3) and (6) hereof, the period 
of maternity leave shall be for an unbroken period 
of from twelve (12) toftfty two (52) weeks and shall 
include a period of six (6) weeks' compulsory leave 
to be taken immediately before the presumed date of 
confmement and a period of six (6) weeks' compul
sory leave to be taken immediately following con
fmement. 

(b) An officer shall, not less than ten (10) weeks prior 
to the presumed date of confmement, give notice in 
writing to the Authority stating the presumed date 
of confinement. 

(c) An officer shall give not less than four (4) weeks' 
notice in writing to the Authority of the date upon 
which the officer proposes to commence maternity 
leave, stating the period of leave to be taken. 

(d) An officer shall not be in breach of this Award as a 
consequence of failure to give the stipulated period 
of notice in accordance with paragraph (c) hereof if 
such failure is occasioned by the confinement oc
curring earlier than the presumed date. 

(3) Transfer to a Safe Job 
Where in the opinion of a duly qualified medical practi

tioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the officer make it inad
visable for the officer to continue at her present work, the 
officer shall, if the Authority deems it practicable, be trans
ferred to a safe job at the rate and on the conditions attaching 
to that job until commencement of maternity leave. 
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If the transfer to a safe job is not practicable, the officer 
may, or the Authority may require the officer to, take leave for 
such period as is certified necessary by a duly qualified medi
cal practitioner. Such leave shall be treated as maternity leave 
for the purposes of subclauses (7), (S), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave 
(a) Provided the addition does not extend the maternity 

leave beyond ftfty two (52) weeks, the period may 
be lengthened once only, save with the agreement of 
the Authority, by the officer giving not less than four
teen (14) days' notice in writing stating the period 
by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the 
Authority. be shortened by the officer giving not less 
than fourteen (14) days' notice in writing stating the 
period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave 
(a) Maternity leave, applied for but not commenced, 

shall be cancelled when the pregnancy of an officer 
terminates other than by the birth of a living child. 

(b) Where the pregnancy of an officer then on maternity 
leave terminates other than by the birth of a living 
child, it shall be right of the officer to resume work 
at a time nominated by the Authority which shall 
not exceed four weeks from the date of notice in 
writing by the officer to the Authority that the of
ficer desires to resume work. 

(6) Special Maternity Leave and Sick Leave 
(a) Where the pregnancy of an officer not then on ma

ternity leave terminates after 2S weeks other than by 
the birth of a living child then-

(i) The officer shall be entitled to such period of 
unpaid maternity leave (to be known as spe
cial maternity leave) as a duly qualified medi
cal practitioner certifies as necessary before 
the officer's return to work. 

(ii) For illness other than the normal consequences 
of confinement the officer shall be entitled, 
either in lieu of or in addition to special ma
ternity leave, to such paid sick leave as to 
which the officer is then entitled and which a 
duly qualified medical practitioner certifies as 
necessary before the officer's return to work. 

(b) Where an officer not then on maternity leave suffers 
illness related to the pregnancy, the officer may take 
such paid sick leave (to be known as special mater
nity leave) as a duly qualified medical practitioner 
certifies as necessary before the officer's return to 
work, provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave shall not 
exceed fifty two (52) weeks. 

(c) For the purposes of subclauses (7), (S) and (9) hereof, 
maternity leave shall include special maternity leave. 

(d) An officer returning to work after the completion of 
a period of leave taken pursuant to this subclause 
shall be entitled to the position which the officer held 
immediately before proceeding on such leave or, in 
the case of an officer who is transferred to a safe job 
pursuant to subclause (3). to the position the officer 
held immediately before such transfer. 

Where such position no longer exists but there are other 
positions available, for which the officer is qualified and the 
duties of which the officer is capable of performing, the of
ficer shall be entitled to a position as nearly comparable in 
status and salary or wage to that of the officer's former posi
tion. 

(7) Maternity Leave and Other Leave Entitlements 
Provided the aggregate of leave including leave taken pur

suant to subclauses (3) and (6) hereof does not exceed fifty 
two (52) weeks: 

(a) An officer may, in lieu of or in conjunction with 
maternity leave, take any annual leave or long serv
ice leave or any part thereof to which the officer is 
then entitled. 

(b) Paid sick leave or other paid authorised award ab
sences (excluding annual leave or long service leave), 
shall not be available to an officer during absence 
on maternity leave. 

(S) Effect of Maternity Leave on Employment 
Notwithstanding any award, or other provision to the con

trary, absence on maternity leave shall not break the continu
ity of service of an officer but shall not be taken into account 
in calculating the period of service for any purpose of the 
Award. 

(9) Termination of Employment 
(a) Whilst on maternity leave an officer may terminate 

the employment at any time during the period ofleave 
by notice given in accordance with this award. 

(b) The Authority shall not terminate the employment 
of an officer on the ground of pregnancy or absence 
on maternity leave, but otherwise the rights of the 
Authority in relation to termination of employment 
are not hereby affected. 

(10) Return to Work After Maternity Leave 
(a) An officer's intention of returning to work shall be 

confirmed by notice in writing to the Authority given 
not less than four (4) weeks prior to the expiration 
of the period of maternity leave. 

(b) An officer, on the expiration of the notice required 
by paragraph (a) hereof; shall be entitled to the posi
tion which the officer held immediately before pro
ceeding on maternity leave or, in the case of an officer 
who was transferred to a safe job pursuant to 
subclause (3), to the position which the officer held 
immediately before such transfer. Where such posi
tion no longer exists but there are other pOSitions 
available for which the officer is qualified and the 
duties of which the officer is capable of performing, 
the officer shall be entitled to a position as nearly 
comparable in status and salary or wage to that of 
her former position. 

(11) Replacement Officers 
(a) A replacement officer is an officer specifically en

gaged as a result of an officer proceeding on mater
nity leave. 

(b) Before the Authority engages a replacement officer 
under this subclause, the Authority shall inform that 
person of the temporary nature of the employment 
and of the rights of the officer who is being replaced. 

(c) Before the Authority engages a person to replace an 
officer temporarily promoted or transferred in order 
to replace an officer exercising rights under this 
clause, the Authority shall inform that person of the 
temporary nature of the promotion or transfer and of 
the rights of the officer who is being replaced. 

(d) Provided that nothing in this subclause shall be con
strued as requiring the Authority to engage a replace
ment officer. 

(e) A replacement officer shall not be entitled to any of 
the rights conferred by this clause except where em
ployment continues beyond the twelve (12) months' 
qualifying period. 

IS.-TRADE UNION TRAINING LEAVE 
(1) Subject to the provisions of this clause: 

(a) The Authority shall grant paid leave of absence to 
officers who are nominated by the Union to attend 
short courses conduct by the Australian Trade Un
ion Training AuthOrity. 

(b) Paid leave of absence shall also be granted to attend 
similar courses or seminars as from time to time are 
approved by agreement between the Authority and 
the Union. 

(2) An officer shall be granted up to a maximum of five (5) 
days paid leave per calendar year for trade Union training or 
similar courses or seminars as approved. However, leave of 
absence in excess of five (5) days and up to ten (10) may be 
granted in anyone calendar year provided that the total leave 
being granted in that year and in the subsequent year does not 
exceed ten (10) days. 
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(3) (a) Leave of absence will be granted at the salary pre
scribed in clause 8.-Salary of this Award. 

(b) Where a public holiday or rostered day off falls during 
the duration of a course, a day off in lieu of that day will not 
be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of the 
Authority not being unduly affected and to the convenience 
of the Authority. 

(5) (a) Any application by an officer shall be submitted to 
the Authority for approval at least four (4) weeks before the 
commencement of the course, provided that the Authority may 
agree to a lesser period of notice. 

(b) All applications for leave shall be accompanied by a 
statement from the Union indicating that the Authority has 
been nominated for the course. The application shall provide 
details as to the subject, commencement date, length of course, 
venue and the authority which is conducting the course. 

(6) A qualifying period of twelve (12) months in employ
ment with the Authority shall be served before an officer is 
eligible to attend courses or seminars of more than half day 
duration. The Authority may, where special circumstances 
exist, approve an application to attend a course or seminar 
where an officer has less than twelve (12) months' service 
with the Authority. 

(7) (a) The Authority shall not be liable for any expenses 
associated with an officer's attendance at Trade Union train
ing courses. 

(b) Leave of absence granted under this clause shall include 
any necessary travelling time during normal rostered hours 
immediately before or after the course. 

19.-LEAVE TO ATTEND UNION BUSINESS 
(1) (a) The Authority shall grant paid leave during ordinary 

rostered hours to an officer: 
(i) who is required to give evidence before any Indus

trial Tribunal; 
(ii) who, as a Union nominated representative of offic

ers, is required to attend negotiations and/or confer
ences between the Union and the Authority; 

(ill) when prior agreement between the Union and the 
Authority has been reached for the officer to attend 
official Union meetings preliminary to negotiations 
or industrial hearings; 

(iv) who, as a Union nominated representative of offic
ers, is required to attend joint Union/management 
consultative committees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this 
subclause shall only be approved: 

(i) where an application for leave has been submitted 
by an officer a reasonable time in advance; 

(ii) for the minimum period necessary to enable the 
Union business to be conducted or evidence to be 
given; 

(ill) for those officers whose attendance is essential; 
(iv) when the operations of the Authority are not being 

unduly affected and the convenience of the Author
ity impaired. 

(2) (a) Leave of absence will be granted at the rate of salary 
prescribed in clause 8.-Salary. 

(b) The Authority shall not be liable for any expenses asso
ciated with an officer attending to Union business. 

(c) Leave of absence granted under this clause shall include 
any necessary travelling time in normal rostered hours. 

(3) (a) Nothing in this clause shall diminish the existing 
arrangements relating to the granting of paid leave for Union 
business. 

(b) An officer shall not be entitled to paid leave to attend 
Union business other than as prescribed by this clause. 

(c) The provisions of this clause shall not apply to special 
arrangements made between the Authority and the Union 
which provide for unpaid leave for officers to conduct Union 
business. 

(4) The provisions of this clause shall not apply when an 
officer is absent from work without the approval of the Au-
thority. • 

20.-NOTlFICATION OF CHANGE 
(1) Authority's Duty to Notify 

(a) Where the Authority has made a definite decision to 
introduce major changes in production, programme, 
organisation, structure or technology that are likely 
to have significant effects on officers, the Authority 
shall notify the officers who may be affected by the 
proposed changes and the Union. 

(b) "Significant effects" include termination of employ
ment, major changes in the composition, operation 
or size of the Authority's workforce or in the skills 
required; the elimination or diminution of job op
portunities, promotion opportunities or job tenure; 
the alteration of hours of work; the need for retrain
ing or transfer of officers to other work or locations 
and restructuring of jobs. Provided that where the 
Award makes provision for alteration of any of the 
matters referred to herein an alteration shall be 
deemed not to have significant effect. 

(2) Authority's duty to Discuss Change 
(a) The Authority shall discuss with the officers affected 

and the Union, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, the ef
fects the changes are likely to have on officers, meas
ures to avert or mitigate the adverse effects of such 
changes on officers and shall give prompt consid
eration to matters raised by the officers and/or the 
Union in relation to the changes. 

(b) The discussion shall commence as early as practica
ble after a firm decision has been made by the Au
thority to make the changes referred to in subclause 
(1) hereof. 

(c) For the purposes of such discussion, the Authority 
shall provide to the officers concerned and the Un
ion, all relevant information about the changes in
cluding the nature of the changes proposed; the 
expected effects of the changes on officers; and any 
other matters likely to affect officers. Provided that 
any employee shall not be required to disclose con
fidential information the disclosure of which would 
be inimical to the employee's interests. 

21.-LEAVE WITHOUT PAY 
(1) Where the Authority is satisfied that there is sufficient 

cause for doing so, the Authority may grant an officer leave of 
absence without pay provided that: 

(a) The work of the Authority is not inconvenienced; 
and 

(b) All other leave credits of the officer are exhausted. 
(2) Any period that exceeds two (2) weeks during which an 

officer is on leave of absence without pay shall not, for any 
purpose, be regarded as a part of the period of service of that 
officer. 

(3) Where an officer is granted leave of absence without 
pay under this clause, for the purpose of undertaking studies 
that relate directly to the officer's official duties, the Author
ity may determine that such leave of absence shall be regarded 
as a part of the period of service for the officer for all pur
poses except qualifying service for annual leave as prescribed 
in clause 1O.-Annual Leave. 

22.-CONSULTATIVE COMMITTEE 
(1) A consultative committee shall be formed composed of 

employer and employee representatives. 
The Committee shall seek, by this consultative process, to 

improve the efficiency and productivity of the Dampier Port 
Authority. 

Accordingly it shall have the power to review (but not be 
limited to) 

(a) work practices of Port Control Officers 
(b) award variations 
(c) duties of Port Control Officer 
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(d) Industrial Relations Practices 
(e) training requirements of Port Control Officers 
(f) on any other matter that in the opinion of the parties 

will improve efficiency and productivity at Dampier 
Port Authority. 

(2) This consultative committee shall meet as and when 
agreed to by the parties. 

23.-NO FURTHER CLAIMS COMMlTTMENTS 
It is a term of this award that the union undertakes for the 

duration of the Principles determined by the Commission in 
Court Session in Application 

No. 704 of 1991 not to pursue any extra claims, award or 
overaward except when consistent with the State Wage Prin
ciples. 

24.-ONGOING DISCUSSIONS 
(1) The employer and employees agree to regularly discuss 

and review the appropriateness of award provisions for effi
cient and productive work arrangement. It is acknowledged 
that this review may result in a need to vary the award in which 
case the variation sought must be ratified by the Western Aus
tralian Industrial Relations Commission. 

(2) The employer and employees may, if the majority of the 
employees and the employer agree, operate and apply condi
tions in the manner different from that provided in the award. 

25.-PERFORMANCE OF WORK 
The employee will perform such work as are within the lim

its of the employee's skill, competence and training as the 
employer may from time to time require. 

PUBLIC SERVICE APPEAL 
BOARD-

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Francis Edwards 
and 

President of the Legislative Council 
(First Respondent) 

Clerk of the Legislative Council 
(Second Respondent) 
No. PSAB 1 of 1994. 

PUBUC SERVICE APPEAL BOARD 
COMMISSIONER R.N. GEORGE. 

MR G. HORDERN, MEMBER. 
MS F. ROCHE, MEMBER. 

16 March 1995. 
Reasons for Decision. 

THE COMMISSIONER: This is an appeal by Mr John Francis 
Edwards (hereinafter referred to as the Appellant) against the 
decision of the Clerk of the Legislative Council to terminate 
his employment as Advisory/Research Officer with effect from 
Friday, 7 January 1994. The remedy sought in the Appellant's 
claim is identified in the amended grounds of appeal as follows: 

1. The sum of $18,868.00 being the amount of the bal
ance salary for the one year under the Contract from 
4 March 1994. 

2. Further and in the alternative, 
a) Reinstatement or re-employment pursuant to 

the authority vested in the Board by Section 
SOl to adjust all matters arising from an ap
peal under this section; 

b) alternatively damages. 
3. Such other relief as the Board may think fit. 

The Appeal is before the Board pursuant to S.80l(1)(e) of 
the Industrial Relations Act, 1979, (the Act) which, insofar as 
it is relevant to these proceedings, reads as follows. 

"801 (1) A Board has jurisdiction to hear and deter-
mine-

(a) 
(b) 
(c) 
(d) 
(e) an appeal, other than an appeal under 

section 78(1) of the Public Sector Man
agement Act 1994, by any Government 
officer who occupies a position that car
ries a salary lower than the prescribed 
salary from a decision, determination or 
recommendation of the employer of that 
Government officer that the Govern
ment officer be dismissed, 

and to adjust all such matters as are referred 
to in paragraphs (a), (b), (c), (d) and (e)." 

The Appeal as filed named as first Respondent the President 
of the Legislative Council of Western Australia and as second 
Respondent the Clerk of the Legislative Council of Western 
Australia. Pursuant to S.4(l)(a) of the Parliamentary and 
Electorate Staff (Employment) Act, 1992, the first named 
Respondent, acting on the recommendation of the second 
named Respondent, is the employer of each member of the 
Department of the Legislative Council, other than the second 
named Respondent and the Deputy Clerk of the Legislative 
Council. Pursuantto S.6(1)(a) of the same Act the frrstnamed 
Respondent is entitled to delegate by instrument in writing 
the exercise or performance of any power or duty conferred or 
imposed on the frrst named Respondent by the Parliamentary 
and Electorate Staff (Employment) Act, 1992, in respect of 
members of the Department of the Legislative Council referred 
to in S.4(l)(a). At all times the second named Respondent 
acted in relation to the Appellant's employment and 
termination as though such a delegation were in place and this 
was not an issue in dispute between the parties. 

By virtue of S.7 (1 )(a) of the Parliamentary and Electorate 
Staff (Employment) Act, 1992, the frrst named Respondent is 
represented by the second named Respondent in any matter 
or proceeding under the Industrial Relations Act, J 979 
(hereinafter referred to as the Act). 

The Board was faced with some difficulties in determining 
this matter, as will become apparent later in these Reasons for 
Decision, due to the fact that witnesses who may have assisted 
declined or were not asked by the Respondents to appear before 
the Board and two witnesses who did appear declined to answer 
some questions on the ground that Parliamentary privilege 
applied. While the question of privilege was the subject of 
some debate before the Board, the debate was limited and 
rather than it becoming an issue the parties tlrrough their 
counsel implicitly, if not explicitly, accepted that the matter 
should be determined on the evidence available. The Board 
was therefore faced with deciding the matter on the basis of 
evidence given by the second named Respondent (hereinafter 
referred to as Mr Marquet) on behalf of the Respondents and 
by the Appellant on his oWn behalf supported by evidence 
from the Hon ~.J. Thomas and the Hon M.W. Nevill, both 
being Members of the Legislative Council and of the Estimates 
and Financial Operations Standing Committee for which the 
Appellant worked, and from Ms M. Liveris, Clerk to the 
Estimates and Financial Operations Standing Committee. 

Despite differences in the demeanour of the Appellant and 
Mr Marquet, both impressed as being honest and forthright in 
their account of events. There were, however, differences 
between them in a number of areas and where those differences 
occur the Board has preferred the evidence of the Appellant. 
This is because the Appellant was positive as to what was said 
or occurred at the material times, and was consistent in his 
evidence, even under cross examination. Mr Marquet on the 
other hand was somewhat equivocal in the areas of difference 
between himself and the Appellant and he qualified his 
evidence in those areas by saying what it was his pra~ce to 
do or say rather than what he did do or say. In other critical 
areas Mr Marquet was in a position of having to rely on hearsay 
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and/or was limited by his view of constraints imposed upon 
him by Parliamentary privilege. The evidence of the supporting 
witnesses was unchallenged, except for some cross 
examination of the evidence of Ms Liveris, and is accepted by 
the Board. 

We turn now to the facts as the Board finds them on the 
balance of probabilities to be. 

The Appellant commenced employment on 30 August 1993 
under terms and conditions set out in a written contract made 
between the Appellant and Mr Marquet and signed by them 
on 31 August 1993 and 6 September 1993 respectively (Exhibit 
3). The position to which the Appellant was appointed was 
one of two advertised through the press in the following terms. 

"ADVISORYIRESEARCH OFFICER 
(2 POSITIONS) 

LEVEL 5 $38,660-$42,815 

Applicants must have a demonstrable ability to iden
tify, assess, and evaluate written and oral material rel
evant to the subject matter of a committee's inquiry and 
to advise a committee about the form, content, and ap
proach of an inquiry. Advice will include, where appro
priate, recommending the retention of external consultants 
and providing analyses of submissions and information 
received in the course of an inquiry. 

Applicants must have a rudimentary knowledge and 
understanding of the role and functions of Parliament and 
the legislative process. 

In fIlling one of the vacancies, preference will be given 
to applicants who are qualified in law. 

Appointment is by way of contract for 1 year with an 
option to renew subject to satisfactory performance. Nei
ther position is subject to the terms and conditions man
dated by the Parliamentary Employees Award 1989, but 
the contractual provisions are similar to those in that 
Award. 

Applications for each vacancy should be marked "con
fidential", addressed to the Clerk of the Legislative Coun
cil, Parliament House, Perth WA 6000 and be received 
before the close of business on Friday, July 23 1993." 

[Exhibit 1] 
While it is claimed on behalf of the Respondents that the 

appointment was subject to an initial three month period of 
probation, that claim is not supported by the evidence. It is 
categorically denied by the Appellant that it was ever put to 
him that a probationary period was involved and this is 
supported by reference to both the advertisement and the 
contract. The advertisement specifically provides that 
"Appointment is by way of contract for 1 year with an option 
to renew subject to satisfactory performance. Neither position 
is subject to the terms and conditions mandated by the 
Parliamentary Employees Award 1989, but the contractual 
provisions are similar to those in that Award." This is to be 
contrasted with a third position included in the same block as 
the advertisement for the two AdvisorylResearch Officer 
positions which provided for appointment on the following 
different basis. "Subject to satisfactory performance during 
the first three months of appointment, the applicant will be 
appointed to the permanent staff of the department. The terms 
and conditions of appointment, including leave, overtime 
entitlements etc are fixed by the Parliamentary Employees 
Award 1989." 

By their actions the parties appear to have proceeded on the 
basis that the Parliamentary Employees Award 1989 (the 
Award) does not apply to the Appellant. This would appear to 
be a wrong assumption although no point was taken in relation 
to it. Curiously the Award contains no provisions relating to 
the appointment or termination of officers or employees other 
than part time or casual employees. In particular it makes no 
provision for employment on probation. If the Award does 
apply the parties' rights as to termination of employment would 
therefore be determined by implications of law or by reference 
to what is otherwise expressly agreed. In this case the written 
contract between the Appellant and Mr Marquet provides 
pursuant to Clause 3.-Incorporation of Parliamentary 
Employees Award, 1989, that "The provisions of the 
Parliamentary Employees Award 1989 (the "Award") are 

incorporated as terms and conditions of this contract. In the 
event of any inconsistency between this contract and the Award, 
the provisions of this contract prevail." Under Clause 9.
Renewal, dissolution or termination, of the contract, it is 
provided that "Unless sooner dissolved or terminated in 
accordance with the provisions of this clause, this contract 
expires 12 months from the day on which it comes into 
operation and may be renewed for one or more periods of 12 
months. At any time during the first 3 months of the currency 
of this contract, either party may terminate it by giving 14 
days' notice. Throughout the remainder of the contract, either 
party may terminate it by giving I months' notice". In these 
circumstances what is agreed pursuant to Clause 9 .-Renewal, 
dissolution or termination, of the contract, whether the Award 
applies or not, would regulate the rights of the parties. The 
provision for a lesser period of notice in the first three months 
of the employment under that clause cannot of itself be taken 
to imply a probationary period into the contract and the 
evidence does not support a finding that the contract was 
entered into on the basis that such a period would apply. 

On the day of his commencement the Appellant had a brief 
meeting with Mr Marquet who informed him of the 
Committees he would be working for and made arrangements 
for the Executive Officer Administration to assist him to attend 
to what were referred to as formalities. This included a 
familiarisation tour of Parliament House and an introduction 
to the Committee Office where he was to work and its staff. 
He was then shown to his office and provided with a copy of 
the Committee Office Manual. 

There was some conflict in the times of the Committee 
meetings the Appellant had been first advised to attend and in 
the end he was allocated to the Estimates and Financial 
Operations Standing Committee (hereinafter referred to as the 
Estimates Committee) and the Constitutional Affairs and 
Statutes Revision Committee (hereinafter referred to as the 
Constitutional Affairs Committee). He was given little 
instruction as to what was required of him in his work other 
than by Mr Marquet at his initial interview prior to 
appointment. Ms Liveris, Clerk to the Estimates Committee, 
provided the Appellant with copies of past Committee and 
Hansard Reports which indicated the format is normally 
followed in reports prepared for the Estimates Committee. 

The members of the Committees for which the Appellant 
worked were as listed below. 

Estimates Committee 

The Hon M S Montgomery (MLC) 
The Hon M G Patterson (MLC) 
The Hon B K Donaldson (MLC) 
The Hon M W Nevill (MLC) 
The Hon R J Thomas (MLC) 

Constitutional Affairs Committee 
The Hon M D Nixon (MLC) 
The Hon B M Sivet (MLC) 
The Hon A J G MacTiernan (MLC) 

The Appellant carried out his work with only limited contact 
with Mr Marquet but on 30 November 1993 sought to meet 
with him concerning a report prepared for the Constitutional 
Affairs Committee. A meeting was arranged for that same day 
at which Mr Marquet informed the Appellant for the first time 
of concerns about his work and of a decision to terminate his 
services by notice to expire on 7 January 1994. The reasons 
given to the Appellant for his dismissal was his work in the 
drafting of the Estimates Committee Report, the failure to 
recognise the significance of changes to the Financial 
Administration and Audit Act in relation to that report and 
delay in completing for the Constitutional Affairs Committee 
what is referred to as the Wittenoom Report. 

For reasons that are apparent from the transcript of 
proceedings but which do not require repeating here, the 
prospect of termination of the Appellant's contract held greater 
consequences for him than would be the case in other more 
"normal" circumstances. In addition, the decision and reasons 
for it came as a complete shock to the Appellant who had not 
had the matters referred to raised with him as concerns prior 
to that date. In those circumstances the Appellant pleaded for 
a review of the decision and was told by Mr Marquet that 
while he would undertake a review, the matter really was one 
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for the Chairpersons of the Committees for whom the Appellant 
worked. In the light of that information the Appellant suggested 
that he should himself see the Chairpersons of those 
Committees but was told by Mr Marquet not to. The Appellant 
again saw Mr Marquet on about 7 December 1993 on work 
related matters. At that meeting there was further discussion 
about the 30 November meeting and the Appellant reiterated 
his desire to clarify and correct any concerns about his 
performance. Nothing was resolved, however, and the 
Appellant understood from the meeting that Mr Marquet still 
had not consulted with the Committee Chairpersons. 

The Appellant attempted to contact Mr Marquet by phone 
and by inter-office memo after the 7 December meeting without 
success and nothing further occurred until the day on which 
the Estimates Committee Report was adopted by the Estimates 
Committee. On that day Mr Marquet advised the Appellant 
that the decision to terminate his services effective from 
7 January 1994 was to stand and in the process indicated that 
there were two Committee members who were unhappy with 
his work and would not agree to an extension of his 
employment. Mr Marquet would not name the members 
concerned but the Appellant understood one to be male and 
one female. Conftrmation that his termination was to stand 
was provided by way of a memo to the Appellant dated 
13 December 1993 and received by him on December IS, 
1993. 

Despite all of this the Appellant was asked on about 
19 December 1993 by the Chairperson of the Constitutional 
Affairs Committee whether he would be prepared to stay 
beyond 7 January 1994 to continue work he was involved in 
on reports for that Committee and in particular to complete 
reports on two petitions received and being dealt with at the 
time. By a memo from Mr Marquet to the Chairperson of the 
Constitutional Affairs Committee dated 21 December 1993 
and copied to the Appellant, approval was given to the 
extension of the Appellant's employment beyond the expiration 
of the notice period given on 30 November 1993. That memo, 
formal parts omitted, is in the following terms. 

"Thank you for your letter of December 20 1993 re
lating to continuation of John Edwards to work on your 
committee's reports. 

I agree that John should continue to work as you have 
requested. For this purpose, John will retain the same 
terms and conditions of employment on a temporary ba
sis and will continue on that basis until his current work
load is acquitted or another advisory officer is appointed 
to take over responsibility for your committee." 
[Exhibit 6] 

At this point the Appellant still held hopes of the decision 
to terminate his services being reversed. This was partly 
because on the same day that he received the copy of the memo 
approving the extension of his employment he was also 
congratulated by Mr Marquet on a memo he had written 
identifying some important issues for his attention. While there 
was some dispute as to what was said by Mr Marquet at the 
time, the Appellant gained the impression that if he "played it 
cool" circumstances may change. Apart from a brief discussion 
on 22 December 1993 the Appellant had no further contact 
with Mr Marquet and his employment eventually came to an 
end on Friday, March 41994, as a consequence of a person 
being appointed to replace him with effect from March 8, 1994. 

In the period between 21 December 1993 and the formal 
advice given in writing on 22 February 1994 (Exhibit 7) that 
his employment was to end on 8 March 1994, the Appellant 
came to the conclusion that there was little likelihood of his 
termination being withdrawn and he instructed his solicitor 
about the end of January 1994 to initiate these appeal 
proceedings. The instructions were not given prior to this time 
according to the Appellant because of his impression that his 
fate had not ftnally been determined and a desire not to take 
any action that could be seen to be provocative or prejudice 
his chances. 

Mr Hardy for the Respondent took the Board to a number . 
of relevant authorities to establish the principles to be applied 
in determining flfStly whether the actions of the employer were 
harsh, unjust or unreasonable and secondly whether, in the 
event that the Board was to ftnd in favour of the Appellant, 
reinstatement would be an appropriate remedy. Mr Hardy also 

questioned whether the matter was properly before the Board 
because of a failure by the Appellant to commence proceedings 
within the twenty one day time frame specified under 
Regulation 45(2) of the Industrial Relations Commission 
Regulations, 1985. 

Dealing with the second mentioned matter fust, it is the 
Board's determination, having heard argument by Counsel on 
behalf of the parties, that it should exercise the discretion 
available to it to entertain the appeal notwithstanding that 
proceedings were not "commenced within 21 days after the 
date of the decision, determination or recommendation in 
respect of which the appeal is made ... " (Regulation 45(2». It 
was not disputed that the power to waive the requirements of 
Regulation 45(2) is available to the Board by virtue of 
Regulation 92 and Section 27(m) of the Act but it was argued 
that such power should not be exercised unless there is 
"adequate reason or reasons advanced before the Board" 
(Transcript p.123). In our view adequate reason is reflected in 
the events which followed the verbal notice of termination 
given to the Appellant on 30 November 1993 which led him 
to believe that sufficient support existed for him to hold hope 
that the notice of termination might be withdrawn and his desire 
to ensure that he did nothing which could be seen to be 
provocative or provide reason for his plea to be regarded less 
favourably. In these circumstances and having regard for 
Section 26 of the Act the Board has determined that it should 
exercise its powers in favour of the Appellant. 

We turn now to consider whether the actions of the employer 
can be said to be harsh, unjust or unreasonable in all of the 
circumstances. 

The principles which guide the Board in its consideration 
of appeals on the ground of unfair dismissal are summarised 
by Franklyn J in Appeal No. 11 of 1992, BHP Iron Ore Ltd v. 
TWU as follows. 

" ... As was said by the learned authors of '~The Law of 
Employment" Macken, McCorry (sic) and Sappideen (3rd 
ed) at 275:-

"In determining whether the dismissal is unfair the 
tribunal must have regard to all the relevant circum
stances relating to the particular employee. These 
include not only matters speciftcally related to the 
employee's work record but also whether the appli
cant will be able to fmd alternative employment and 
the fmancial and social consequences of dismissal. 
The question whether a dismissal is harsh, unjust or 
unreasonable is determined having regard to the cir
cumstances at the time of dismissal." 

In Metropolitan Meat Industry Board v Australian Meat 
Industry Employees Union (NSW Branch) (1973) AR231 
Watson J commented: 

"In some cases, the issue of unfairness has been re
solved because of the way in which the employer 
has exercised his rights to dismiss or because of the 
absence of adequate justiftcation for dismissal. But 
even if there are grounds' for terminating the con
tract of employment, it is still open to the tribunal to 
examine the severity or otherwise of the step of dis
missal. The Commission, Commissioners and com
mittees have so acted in the past and have intervened 
to order reinstatement where because of mitigating 
circumstances or past good conduct, termination has 
been shown to be too harsh a consequence". 

.. .It is well settled law that the power to order reinstate
ment may be exercised where the dismissal is harsh, un
just or unreasonable and that the power applies in respect 
oflawful dismissal on notice as well as to summary dis
missal for misconduct The principles to be applied are 
summarised in the judgements of this Court differently 
constituted in the Undercllffe Nursing Home v Feder
atedMiscellaneous Workers' Union (1985) 65 WAIG 385 
see at 386 (Brinsden J), at 387 (K.ennedy J) and at 389 
(Olney J). It is not a question of the respective party's 
legal rights but a question whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that 
right. (North West County Council v Durm (1971) 126 
CLR 247 Walsh J at 263." 
[73 WAIG 529 at 530131] 
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The question of whether there has been procedural fairness 
is also a relevant consideration in the matter now before the 
Board. This matter is addressed by the learned authors of the 
"Law of Employment", Macken, McCarry and Sappideen in 
the following terms. 

"One other important element in the determination 
whether the dismissal has been harsh, unjust or unrea
sonable is whether the employer in bringing about the 
dismissal adopted procedures which were fair to the em
ployee. The Commonwealth Conciliation and Arbitration 
Commission in its Termination, Change and Redundancy 
Case rejected the A.C.T.U. 's claim that the standard fed
eral award clause should specifically include the proce
dure to be followed prior to or at the time of termination 
in particular that they should include an opportunity for 
an employee to answer allegations, dismissal procedures 
involving a number of stages including verbal and writ
ten warnings and the right of the employee to be given 
reasons for the dismissal. It was argued that a procedural 
code similar to that applying in United Kingdom should 
be adopted. The Commission agreed with the general 
principle that employees should not be dismissed before 
being given an opportunity to answer allegations and that 
employees should be forewarned of unsatisfactory per
formance or misconduct prior to dismissal. The Com
mission, however, declined to insert specific procedural 
steps into the standard award clause on the basis that the 
manner of dismissal, whether the employee has been suf
ficiently warned or given an opportunity to explain, will 
be relevant to the determination whether in the particular 
case the dismissal is harsh, unjust or unreasonable. The 
Commission also declined to adopt a provision which 
would require the employer to give written reasons for 
the dismissal. The Full Federal Court in Gregory v. Philip 
Morris Ltd suggested that the standard federal award 
clause may often necessitate consultation with an em
ployee before a decision to dismiss is taken. Procedural 
fairness requires that where an employee has been warned 
that her or his work performance is unsatisfactory or the 
employee is asked to give an explanation regarding an 
allegation of misconduct, the employee must first be given 
sufficiently detailed information about the nature of the 
allegations and then given adequate opportunity to refute 
those allegations. 

A similar approach is adopted by State Industrial Tri
bunals. Failure to warn where appropriate and failure to 
accord an opportunity to explain are relevant to the ques
tion whether the applicant has "had a fair go all round". 
If there is failure to give reasons for dismissal this may 
lead to adverse inferences being drawn against the em
ployer. But the mere fact that the employee did not have 
a proper opportunity to explain or has not been warned 
of the possibility of termination does not, at least at the 
State level, automatically entitle the applicant to a rem
edy. Failure to give a warning or allow an explanation 
must result in some injustice to the employee. No injus
tice will result if the employee could be justifiably dis
missed without appropriate warning or without 
explanation or if the explanation would not have made 
any difference. If the employer fails to accord the em
ployee a hearing when this is required under the con
tract, award or statute: 

"It may be accepted as a general proposition that 
it ought not to be countenanced that an employer 
should seek to avoid disciplinary provisions with 
consequent rights of hearing, appeal etc. by exercis
ing a power to dismiss without notice. To do so may 
well be appropriately regarded as an abuse of power 
in an industrial sense so founding the exercise of a 
jurisdiction to order reinstatement.'''' 

[Supra at 277/8] 

The evidence of Mr Marquet was that persons appointed to 
positions such as that occupied by the Appellant are appointed 
on 12 month contracts because it is not anticipated that they 
should work in the Committee office for periods substantially 
longer. They are also expected to possess the skills necessary 
to do the work without close guidance or supervision and to 
be "self starters". In practice, Advisory/Research officers work 

under the direction and control of the Chairperson of the 
Committee to which the officer is allocated. In the Appellant's 
case he was involved principally with the Estimates Committee 
and the Constitutional Affairs Committee, although he also 
had limited contact with the Agencies Committee. The most 
pressing work undertaken by the Appellant at the material time 
was that undertaken for the Estimates Committee. 

Mr Marquet's concerns about the Appellant were first 
aroused by the Hon M Montgomery who, in his capacity of 
Chairperson of the Estimates Committee, provided 
Mr Marquet with a draft copy of a report for that Committee 
which he regarded to be less than satisfactory. Mr Marquet 
reviewed the report and made a number of notations on it to 
be followed up. In so doing he concluded that the report did 
not demonstrate the skills required of an Advisory/Research 
officer. Of particular concern to Mr Marquet was the lack of 
reference to recent changes in legislation which consolidated 
the revenue and the general loan and capital works funds into 
one fund and the affect of those changes on the operations of 
the Legislative Council in respect of the appropriation process. 
Mr Marquet was aware of the changes because of his earlier 
involvement with the legislative amendments. 

The annotated draft report was returned to Mr Montgomery 
and some time later a further draft was given to Mr Marquet 
which he concluded to be still deficient and to have not 
addressed all of the notations on the first draft. At no time did 
Mr Marquet raise any concerns with the Appellant despite the 
fact that he saw the Appellant from time to time, including in 
relation to matters in which the Appellant sought Mr Marquet's 
advice. His reason for not raising his concerns with the 
Appellant was that he saw that to be Mr Montgomery's job 
and had been told by Mr Montgomery that he had "expressed 
a degree of dissatisfaction at the time he gave him (the 
Appellant) the draft back with the annotations" (Transcript 
p.89), although this is categorically denied by the Appellant 
and there is no direct evidence to the contrary. 

Mr Marquet's concerns were further aroused by an obscure 
reference by the President of the Legislative Council to the 
possibility that there may be a problem in the Committee office. 
This caused Mr Marquet to make some enquiries about the 
opemtion of the Committee office in general which were met 
with what he described as "murmers on the rumblings of 
dissatisfaction given by some members" (Transcript p.90). 
This, coupled with his own beliefs about the Appellant's 
capabilities, was sufficient for him to inform the Appellant on 
30 November 1993 that his services were to be terminated. 
That decision was reviewed as requested by the Appellant and 
following discussion with the President and other members it 
was decided that the original decision to terminate should be 
confIrmed. This account of events needs to be considered, 
however, in the light of other evidence and further information 
illicited through cross examination ofMr Marquet, the relevant 
parts of which are summarised below. 

1. The fIrst draft of the Estimates Committee report 
referred to by Mr Marquet was an unproofed fIrst 
run working document identifIed as such when given 
to Mr Montgomery. The draft had been requested 
by Mr Montgomery and was not intended for distri
bution. 

2. The second draft provided to Mr Marquet was one 
of approximately eleven further drafts prepared and 
neither Mr Marquet nor anybody else who appeared 
before the Board could say which draft it was. 

3. The evidence of Ms Liveris was that it was usual for 
a large number of drafts to be prepared before reach
ing the final draft stage of the Estimates Committee 
report. Mr Marquet conceded that he did not know 
how many drafts were involved on this or other oc
casions. 

4. It was not until after his termination was confirmed 
that the Appellant realised that the annotations on 
the fIrst draft report were made by Mr Marquet. He 
was not told at any stage that such was the case. 

S. At no time prior to the date on which he was in
formed his services were to be terminated did 
Mr Marquet, Mr Montgomery or anybody else raise 
with the Appellant dissatisfaction with his work. 
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6. The infonnation obtained and relied upon in part by 
Mr Marquet in deciding to tenninate the services of 
the Appellant may be summarised as follows. 

• Mr Montgomery was dissatisfied with the 
Appellant according to Mr Marquet and said 
that he had told him so. The Appellant cat
egorically denies that Mr Montgomeryex
pressed any dissatisfaction with him or his 
work. According to the Appellant he attempted 
to contact Mr Montgomery to discuss the draft 
report and the annotations which had been 
made to it. Mr Montgomery never responded 
to those attempts and the Appellant contin
ued his work without the benefit of the dis
cussion sought and without any idea that there 
was dissatisfaction with his perfonnance. 

Mr Montgomery declined to give evidence 
claiming Parliamentary privilege. 

• Some five or six unnamed members were said 
by Mr Marquet to have expressed complaints 
to him about the Appellant. Some were said 
to be members of the Committees on which 
the Appellant worked and some were not. 
Those who were not were conceded to have 
had dealings with the Appellant of only a 
"fairly cursory nature" (Transcript p.103). 
Mr Marquet's guess was that their complaints 
arose from party and caucus room talk. 

• Not all members of the Estimates and Consti
tutional Affairs Committee were consulted by 
Mr Marquet. In particular, the Hon M.W. 
Nevill who appeared on summons and gave 
evidence in the appeal proceedings was not 
consulted because Mr Marquet had already 
been told .. that the Parliamentary Labor Party 
wasn't particularly impressed" (Transcript 
p.l04). He did not expand upon what that 
meant. 

• The members consulted by Mr Marquet were 
not asked to waive Parliamentary privilege so 
they could give evidence or so that 
Mr Marquet could reveal their identity. 

7. The Hon R.J. Thomas and the Hon M.W. Nevill, 
both members of the Labor Party and of the Esti
mates Committee, appeared before the Board and 
gave direct evidence which presented quite a differ
ent picture to that presented by Mr Marquet. This is 
illustrated by the following extracts from evidence. 

The Hon M.W. Nevill: 

"I have found John courteous, obliging and dili
gent. I was unaware that there was any problems with 
his work. I'm still unaware of what the complaints 
are. The first I realised that he had gone was when a 
new research officer appeared at the committee meet
ing and when that research officer appeared I had 
assumed that John must have resigned for some rea
sons of his own. 1 didn't realise there was a problem 
and sitting in on this hearing today I'm still none the 
wiser as-I'm still quite bewildered as to why his 
position was tenninated." 

[Transcript p.54/55] 

" ... he consulted me on some technical matters re
lating to that report in order to write the report about 
the petition which his committee was inquiring into 
and the report produced by that committee I felt was 
very balanced and very competent." 

[Transcript p.55] 

" .. .1 have never heard anyone in the Legislative 
Council, be they members or staff, complain about 
the standard of John's work. No member of the com
mittee has ever expressed any problems about the 
level or competence of his work to me. As I say, I'm 
still quite bewildered now as to the reasons for his 
tennination." 

[Transcript p.55] 

The Hon R.J. Thomas: 
" .. .1 found John to be very competent and very 

helpful." 
[Transcript p.77] 

" ... He was thrown into the deep end but in my 
view appeared to handle what was a very complex 
and very demanding task well. On a number of oc
casions I spoke to him after various committee meet
ings and found the advice that he gave me to be very 
good. His application, I felt that he put in a lot more 
than the hours that he was required to do." 
[Transcript p.77] 

"Did you ever have cause to complain about his 
perfonnance in any way?----No. 

Do you know whether anyone else did?---Well, 
no, I don't. 

Let me put it this way: did anyone complain to 
you?---Nobody complained to me. None of the other 
members of the committee or the staff complained 
to me. In fact I was surprised when I heard that he 
had been dismissed." 
[Transcript p.78] 

8. Ms Liveris, who worked alongside the Appellant and 
was the Clerk to the Estimates Committee, gave evi
dence that he was diligent, methodical and compe
tent, worked well as a team member and was well 
liked by his colleagues in the Committee office. 

Ms Liveris also gave evidence that it was nonnal 
for early drafts of Committee reports to be heavily 
annotated. In respect of the Estimates Committee re
port referred to in these proceedings it was said that 
a number of the annotations were vague and required 
clarification and also that the report was somewhat 
different from previous years due to the change in 
Government and the consolidated funding arrange
ments. 

9. The evidence of the Appellant is that he had been 
told by members of the Constitutional Affairs Com
mittee and the Chairperson of the Agencies Com
mittee for whom he briefly did work that they had 
not expressed dissatisfaction with his work or had 
said anything to contribute to the cause of his dis
missal. In fact the Chairperson of the Constitutional 
Affairs Committee, the Hon M.D. Nixon, requested 
that the Appellant be allowed to continue his work 
for that Committee beyond the date of his termina
tion. 

Mr Nixon was also summonsed to appear before 
the Board but did not do so citing exemption under 
Article 9 of the Bill of Rights, 1689, and hospitali
sation as his reasons for not doing so. 

10. Mr Marquet conceded under cross examination that 
the Appellant was given no indication by him of dis
satisfaction with his perfonnance or opportunity to 
effect any change that may have been necessary to 
the way he perfonned his work. Mr Marquet sum
marised the basis for his decision to terminate the 
Appellant's services in the following way. 

" .. .1 made the decision on the basis that the 
rumblings, the munnurings, the draft reports and so 
on indicated to me that the appellant was not going 
to make a suitable advisory research officer for the 
committee office and it was better to do it now rather 
than do it later." 
[Transcript p.lll] 

Even allowing for the limitations on the evidence available 
to the Board because of the reliance in a number of areas on 
Parliamentary privilege, it is clear from what is said above 
that by any measure the legal right of the employer has been 
exercised so harshly or oppressively against the employee as 
to amount to an abuse of that right. 

The decision by the Respondents was based upon Mr 
Marquet's review of two out of approximately twelve drafts 
of the Estimates Committee Report, the first being a 
preliminary working draft only which was not intended for 
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distribution and a second draft being prepared for distribution 
but not identified in terms of whether it was an early draft or a 
late draft; views which remain unspecified expressed by 
Mr Montgomery and one other unidentified Committee 
member; an obscure comment by the President of the 
Legislative Council which did not identify either the person 
referred to or the problem; and "rumblings and murmurings" 
of selected members, some of whom had dealings with the 
Appellant of only a "cursory" nature and which Mr Marquet 
suspected arose from caucus and party room talk. 

In addition the Appellant was denied procedural fairness in 
that he was never told of any shortcomings or concerns about 
his work prior to the time of his dismissal and was never warned 
that termination was a possibility. The Appellant was not aware 
of the enquiry conducted by Mr Marquet until after it had been 
completed and had no opportunity to answer any allegations 
made against him as he was not informed in any detail as to 
what they were or who made them. In fact he was denied 
information by Mr Marquet which he sought in order to make 
enquiries of his own to ascertain if there was a problem so he 
conld take steps to correct it. 

Taking all of the material before it into account the Board is 
of the unanimous view that the Appellant was unfairly 
dismissed and that his appeal should be upheld. 

Having found the Appellant to have been unfairly dismissed 
it remains only to determine what remedy should apply. Clearly, 
because of the unique nature of the position held by the 
Appellant and the environment in which his work is to be 
performed, reinstatement could not be an option. The remedy 
is therefore to be derived in our view by reference to the 
Appellant's contract of employment. That contract provides 
for a term appointment of twelve months and in all of the 
circumstances the Appellant was entitled to expect that the 
contract would run its course. 

We would therefore determine the matter by an Order that 
the Appellant be paid an amount equal to the loss of earnings 
under his contract from the date of his termination to the date 
12 months from the commencement of his employment. How 
that amount should be calculated is not clear on the material 
before the Board. The parties are therefore directed to confer 
and notify the Board within 14 days of the date of this decision 
as to an appropriate form of Order to reflect these Reasons for 
Decision. 

Appearances: Mr P.J. Bogue (of Counsel) and with him Mr 
J.C.B. Cullity (of Counsel) appeared on behalf of the 
Appellant. 

Mr M.J. Hardy (of Counsel) appeared on behalf of the 
Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

John Francis Edwards 
and 

President of the Legislative Council 
(First Respondent) 

Clerk of the Legislative Council 
(Second Respondent) 
No. PSAB 1 of 1994. 

PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER R.N. GEORGE. 

MR G. HORDEN, MEMBER. 
MS F. ROCHE, MEMBER. 

15 May 1995. 
Order. 

HAVING heard Mr P. Bogue (of Counsel) and with him 
Mr J .C.B. Cullity (of Counsel) on behalf of the Appellant and 
Ms M.J. Hardy (of Counsel) on behalf of the Respondents, 
the Public Service Appeal Board, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby 
orders-

1. THAT the appeal be upheld. 

2. THAT the respondents named herein pay the Appel
lant the sum of $20,000 forthwith. 

(Sgd.) R. N. GEORGE, 
[L.S] Commissioner. 

Chairperson, Public Service Appeal Board. 

SCHOOL TEACHERS 
TRIBUNAL

Matters dealt with-
WESTERN AUSTRALIAN 

INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofW.A. (Inc.) 

and 

Minister for Education. 

No. TCR 27 of 1994. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

COMMISSIONER A.R. BEECH, Chairperson. 
Dr N.F. REEVES, Member. 

Mr R.J. POLLARD, Member. 

17 May 1995. 
Reasons for Decision. 

THE COMMISSIONER: The matters referred for hearing and 
determination are as follows: 

The State School Teachers Union ofW.A. (Inc.) claims 
that the number of hours per week at which a lecturer is 
eligible for conversion to a fractional position is six 
equivalent hours. 

The respondent opposes the claim and states that the 
number of hours per week that casual lecturers are eligi
ble for conversion is six hours for lecturers working un
der the 50 week programme and nine hours for all others. 

The respondent opposes the concept of "equivalent 
hours" and seeks that all hours worked be taken into ac
count. The Department also reserves its discretionary 
right to appoint staff pursuant to clause 7(2) of the Teach
ers (Public Sector TAFE) Award 1993. 

The respondent requests that the Commission exer
cise its powers under s.27(1)(a)(ii) of the Industrial Re
lations Act 1979 and refrain from hearing the application. 

The respondent counterproposes that if the number of 
hours per week of permanent or fractional lecturers drops 
below either six hours per week or nine hours per week 
as determined by the Tribunal in this matter, that the lec
turer be converted to casual status. 

The union opposes the counterproposal as put by the 
respondent. 

The applicant presented a number of exhibits and also called 
as a witness Mr Matt Farrell who is a Vice'President of the 
union and a TAFE lecturer. The respondent presented sub
missions in reply. 

The union's claim is based almost entirely upon its under
standing of the implementation of a series of agreements en
tered into between it and the respondent commencing with 
structural efficiency measures under the Commission's State 
Wage Principles. The first paragraph of the Schedule of Mat
ters Referred for Hearing and Determination consists really 
of two parts. The first part is that the union claims that the 
number of hours per week at which any lecturer in TAFE is 
eligible for conversion to a fractional position is six hours. 
The respondent states that the number of hours is six hours 
for lecturers working under the fifty week programme and 
nine hours for all other lecturers. 

The second part of the union's claim is that the six hours is 
to be calculated on the basis of six equivalent hours. The 
respondent however opposes the concept of equivalent hours. 
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The balance of the evidence before the Tribunal in relation 
to the fIrst part of the claim is in favour of the respondent's 
position. The various documents tendered show an agree
ment between the parties for the implementation of a 50 week 
year across TAPE. Indeed, the parties are agreed that where a 
50 week year operates then the number of hours per week at 
which a lecturer is eligible for conversion to a fractional posi
tion is six hours. Where the parties differ is that the union 
believes that the implementation of the 50 week year is across 
TAPE's operations and that all lecturers are either working 
the 50 week year or should be deemed to be so working. Cer
tainly the documentary evidence suggests that the 50 week 
year is to be utilised across all TAPE colleges. However the 
evidence before the Tribunal shows that in practice this is not 
absolute. As Mr Farrell conceded some TAPE centres and 
College of Advanced Education TEE courses are on a four 
term year. Further, the documentation tends to support that 
conclusion. ExhibitA5 (which is the same as exhibit 3) refers 
to "conditions with respect to the 50 week year" when, if the 
conditions were applicable to all lecturers at TAPE then those 
conditions would not be restricted to merely a 50 week year. 
The document also refers to teachers working outside normal 
term periods and the normal teaching year. The Tribunal is 
therefore of the opinion that in fact some TAPE lecturers do 
not work the 50 week year. To the extent therefore that this 
part of the union's claim depends upon an interpretation of 
the agreements reached between it and the respondent then 
the union's claim fails. Therefore the number of hours per 
week that casual lecturers are eligible for conversion is six 
hours for lecturers working under the 50 week programme. 
Correspondingly, and as expressly conceded by the union, if 
the number of hours per week of a fractional lecturer drops 
below six hours then that lecturer is converted to casual sta
tus. In this regard nothing in the Tribunal's decision should 
alter an existing practice whereby eligibility for conversion to 
or from a fractional position is initiated by the lecturer con
cerned and is entirely at the discretion of the college and is 
not automatic. 

The Tribunal makes no specifIc finding as to the number of 
hours per week at which lecturers working other than on the 
50 week progranune are eligible for conversion. The respond
ent maintains that it is nine hours. If that is the existing posi
tion then the Tribunal's decision is not to be seen as requiring 
an alteration to that position. But neither is it a conclusion of 
the Tribunal that that is the appropriate fIgure. Rather, that 
fIgure is one that is able to be negotiated between the parties. 
To that extent, the fIgure of six hours for lecturers on the 50 
week programme is endorsed as it results from an agreement 
between the parties following negotiations. But there have 
not been negotiations in relation to the nine hour fIgure used 
for lecturers on other progranunes. The existing practice of 
the respondent will remain unless or until it is altered by fu
ture decision of the Commission. 

The applicant has, however, made out its claim that the cal
culation should be on the basis of equivalent hours. The docu
mentary material before the Tribunal is entirely consistent with 
that claim. Indeed, the HR Bulletin No. 20 of 1994 which is 
attachment 3 to exhibit 1 indicates: 

A fractional staff member is defIned as any staff member 
whose tour of duty is a minimum of six equivalent hours 
per week. 

That conclusion is entirely consistent with the union's posi
tion in its documentation and the Tribunal has no hesitation in 
fInding that part of the claim proven. 

The respondent requested the Tribunal to exercise its pow
ers under s.27( 1 )(a)(ii) of the Act and refrain from hearing the 
application. This is, as the Tribunal understands it, not an 
argument that the Tribunal does not have the jurisdiction to 
deal with this matter. Rather, the respondent relies on com
ments made previously by the Commission in Court Session. 
However, the Tribunal sees a difference between the Com
mission prescribing conditions of employment in an award 
and a matter such as this which is a settlement of a dispute 
between the parties arising from an agreement already between 
them. In such circumstances it is appropriate for the Tribunal 
to be available to the parties to assist them to resolve disputes 
regarding matters which they have themselves entered into 
and agreed as part of structural efficiency. This is not to be 

taken as a blanket endorsement for the future. However the 
function of the Tribunal in an application such as this is more 
akin to an interpretation of an agreement between the parties 
than a prescription by arbitration of a new area of industrial 
regulation. 

The matter is determined accordingly. 
Dr N. Reeves: I have read the draft Reasons for Decision 

and agree with them. 
Mr R.J. Pollard: I concur with the fIndings of the draft Rea

sons for Decision in this matter. 
Appearances: Ms S. Archer on behalf of the applicant. 

Mf E. Barlow on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

State School Teachers Union ofW.A. (Inc.) 

and 

Minister for Education. 

No. TCR 27 of 1994. 

GOVERNMENT SCHOOLTEACHERS TRIBUNAL 

COMMISSIONER A.R. BEECH, Chairperson. 
Dr N.F. REEVES, Member. 

Mr R.J. POLLARD, Member. 
22 May 1995. 

Order. 
HAVING heard Ms S. Archer on behalf of the applicant and 
Mr E. Barlow on behalf of the respondent, now therefore the 
Government School Teachers Tribunal, pursuant to the pow
ers conferred by the Industrial Relations Act 1979, declares:-

(1) The number of hours per week at which a lecturer 
working under the 50 week progranune is eligible 
for conversion to a fractional position is six equiva
lent hours. 

(2) A fractional lecturer working under the 50 week pro
gramme who works less than six equivalent hours 
per week be converted to casual status. 

(3) In either case application for conversion is to be made 
by the lecturer concerned but any conversion is en
tirely at the discretion of the college concerned and 
is not automatic. 

[L.S.] (Sgd.) A.R. BEECH, 
Commissioner. 

COAL INDUSTRY TRIBUNAl
Awards/Agreements Application 

for-
WESTERN COLLIERIES LID (STAFF) 

AGRERMENT 1995 
No. 6 of 1995. 

WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL ACT 

(Section 12) 

Australian Collieries Staff Association 

and 

Western Collieries Ltd. 

No. 6 of 1995. 

Memorandum of Agreement 

WHEREAS conferences between the Australian Collieries 
Staff Association and Western Collieries Ltd were convened 
by me pursuant to section 12(1) of the Western Australian 
Coal Industry Tribunal Act, 1992 on the 3rd and 12th days of 
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April, 1995 and the 5th day of May, 1995 for the purpose of 
resolving differences between the parties regarding the tems 
of an enterprise agreement to be known as the Western Col
lieries Ltd (Staff) Agreement 1995; 

AND WHEREAS agreement was subsequently reached be
tween the parties annexed hereto and signed by me in accord
ance with section 12(3) of the Act is a memorandum of the 
matters upon which agreement has been reached and the !ems 
and conditions agreed upon. 

DATED at Perth this 12th day of May, 1995. 
(Sgd.) G.L. FIELDING, 

Chainnan, Western Australian 
Coal Industry Tribunal. 

This is the annexure referred to in my Memorandum 8 to 
1215195 and contains the tems and conditions agreed upon as 
a continuous referred to in the Memorandum. 

13/5195 (Sgd.) G.L. FIELDING. 

l.-TITLE 
This Agreement will be known as the Western Collieries 

Ltd (Staff) Agreement 1995. 

2.-ARRANGEMENT 
1. TITLE 
2. ARRANGEMENT 
3. DEFINITIONS 

(1) Day Worker 
(2) Day 
(3) Week 
(4) Afternoon Shift 
(5) Night Shift 
(6) Non-Continuous Shift Worker 
(7) Seven Day Continuous Shift Worker 
(8) Six Day Shift Worker 
(9) Fixed Tem Employee 
(10) Casual Employee 
(11) Union 
(12) Employer 

4. SCOPE 
5. DURATION 
6. CONTRACT OF EMPLOYMENT 
7. HOURS OF WORK 

(1) Shift Work 
(2) Day Workers 
(3) Shift Workers 
(4) Spread of Hours 
(5) Ten Hour Break 
(6) Additional Hours 
(7) Change of Rosters 
(8) Shift Change 

8. ANNUAL SALARIES 
(1) Salary Policy 
(2) Salary Administration 
(3) Salary Review 

9. ALLOWANCES 
(1) Seven Day Continuous Shift 
(2) Six Day Shift 
(3) Non-Continuous Shift 
(4) AfternoonlNight Shift 
(5) Meal 
(6) Payment of Shift Allowance 

10. LEAVE OF ABSENCE 
(1) Annual Leave 

(a) Day Workers and Non-Continuous Shift 
Workers 

(b) Seven Day Continuous Shift Workers 
(c) Six Day Shift Workers 
(d) Pro-Rata 
(e) Taking of Leave 

(2) Public Holidays 
(a) Day Workers and Non-Continuous Shift 

Workers 
(b) Six Day and Seven Day Continuous Shift 

Workers 
(c) Attendance on Public Holidays 

(3) Sick Leave 
(4) Long Service Leave 
(5) Parental Leave 
(6) Bereavement Leave 
(7) Jury Service 
(8) Payment on Approved Leave 

11. WORKERS COMPENSATION 
12. SUPERANNUATION 
13. TIME AND WAGES RECORDS 
14. PART-TIME EMPLOYEES 
15. UTILISATION OF CONTRACTORS 
16. GRIEVANCE RESOLUTION 
17. REDUNDANCY 

3.-DEFINITIONS . 
(1) Day Worker 
Means any employee who works the majority of their hours 

between 0600 and 1800 on any day of the week. 
(2) Day 
Means the day of the week on which the majority of the 

hours of the rostered day or shift is worked. 
(3) Week 
Means any period of seven consecutive days. 
(4) Afternoon Shift 
Means any shift where the majority of the hours is worked 

between 1500 hours and 2400 hours on any day of the week. 
(5) Night Shift 
Means any shift where the majority of the hours is worked 

between 2100 and 0700 on any day of the week. 
(6) Non-Continuous Shift Worker 
Means any employee who is regularly rostered to work as 

part of a rotating roster covering at least sixteen (16) but less 
than twenty four (24) hours per day on any of at least five (5) 
days of the week. 

(7) Seven Day Continuous Shift Worker 
Means any employee who is regularly rostered to work as 

part of a rotating roster covering twenty four (24) hours per 
day on seven (7) days of the week. 

(8) Six Day Shift Worker 
Means any employee who is regularly rostered to work as 

part of a rotating roster covering twenty four (24) "nours per 
day on any five (5) days of the week generally Monday to 
Friday with the provision to work additional rostered shifts 
on Saturday and/or Sunday as required. 

(9) Fixed Tem Employee 
Means any employee who is engaged for a specific period 

of time or for the duration of a specific job. 
(10) Casual Employee 
Means any employee who is engaged on an hourly basis. 
(11) Union 
Means the Australian Collieries Staff Association. 
(12) Employer 
Means Western Collieries Ltd. 

4.-SCOPE 
This Agreement is binding on the Employer, employees of 

the Employer who are members or eligible to be members of 
the Union and the Union and its officers. The tems and con
ditions and remuneration payable under this Agreement su
persede and are in lieu of those applicable under the Coal 
Mining Industry (Staff) Award 1990 and/or any other agree
ment, registered/certified or otherwise, between the Employer 
and the Union. 

Employees covered by this Agreement will work as part of 
flexible multi-functional work teams based on multi skilling 



75W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2067 

principles. There will be no demarcation of tasks or jobs based 
on classification, organisation structure or union membership. 

Employees will carry out any task which they are compe
tent to perform, subject to safety and legislative requirements, 
and are required to accept accountability for the outcome of 
their work performance. 

5.-DURATION 
(1) Subject to annual review of salaries this Agreement will 

operate until 30 September 1996 or until such later time as 
the parties agree. 

(2) The parties agree that no later than three (3) months 
prior to the agreed expiration date negotiations will commence 
for a new agreement. 

(3) The parties will review the operation of the agreement 
after six months. 

6.-CON1RACT OF EMPLOYMENT 
(1) Employment will be on a monthly basis except for pro

bationary and casual employees. Employment may be termi
nated by either party on the basis of one (1) month's notice for 
permanent employees, except for those employees serving a 
probationary period, and four (4) hour's notice for casual 
employees. The payment or the forfeiture of payment of enti
tlements for the agreed notice period may be made in lieu of 
working the agreed notice period. 

(2) An employee with more than two (2) years service and 
aged over forty five (45) years is entitled to an additional one 
(1) week of notice. 

(3) Permanent and Fixed Term employees will serve a three 
(3) month probationary period of employment from the date 
of the employee's commencement. At the conclusion of this 
period the employee's contract of employment may be termi
nated. 

(4) The provisions of this clause do not affect the right of 
the Employer to terminate the contract of employment with
out notice for misconduct, including but not limited to, where 
an employee-

(i) Commits a serious criminal offence, 
(ii) Commits an act of serious misconduct, 

(ill) Is guilty of wilful neglect in the discharge of their 
duties, 

(iv) Steals from the Employer, 
(v) Acts in such a manner so as to endanger the safety 

of other employees and/or property of the Employer. 
(5) Upon termination of employment the Employer will pay 

to the employee all existing entitlements based on current sal
ary up until the date of termination. 

(6) Employees will perform any work or task which the 
Employer may reasonably require, including all work which 
they are competent to perform and work which they are re
quired to perform for the purposes of training, subject to safety 
and legislative requirements. Employees not attending for 
work or refusing to work as directed will not be paid except as 
is provided for in Clause 10.0. 

(7) Employees who are unable to carry out the duties of 
their position will be reassigned to a more appropriate posi
tion and an adjustment made to their salary. If an employee is 
disatisfied with the outcome then they should follow the griev
ance resolution procedure in the performance enhancement 
guidelines. 

(8) Employees are required to wear any protective clothing 
or equipment deemed necessary to undertake any task in a 
safe manner. All such clothing or equipment will be provided 
by the Employer. Employees on engagement will be provided 
with two sets of work clothes or uniforms as appropriate which 
will be replaced annually or on an as needs basis. 

(9) Employees recognise the importance of the guarantee of 
the supply of their labour and undertake not to engage in any 
unauthorised industrial action. Industrial action includes, but 
is not limited to, any strike, ban, refusal to work as directed, 
picket, boycott or other act or omission by the employee done 
with the intention of, causing the work of the employee or 
other employees of the Employer to cease, or interfering with 
orinterrupting the continuous supply and flow oflabour, prod
uct or services, except in those circumstances provided for by 

the laws of the State of Western Australia and/or the Com
monwealth of Australia. Any such breach will constitute seri
ous misconduct. 

(10) Any grievance which arises between an employee and 
the Employer will be resolved in accordance with the Em
ployee Performance Enhancement Policy. If resolution is not 
able to be achieved internally, then the grievance will be re
ferred to an external arbitrator. 

7.-HOURS OF WORK 
Subject to the definitions in Clause 3.0 commencing and 

finishing times for rostered days and shifts will be agreed by 
the Employer and the employees directly involved. 

(1) Shift Work 
The Employer is in business to supply customers whose 

operations generally cover twenty four (24) hours per day for 
three hundred and sixty five (365) days per year. Consequently 
any employee may be required to work shiftwork. Individual, 
or groups of, employees may be rostered to cover work twenty
four (24) hours per day for three hundred and sixty five (365) 
days per year. 

(2) Day Workers 
The nominal hours of work for day workers are forty two 

(42) per week on any day of the week but generally Monday 
to Friday, with the provision of a paid meal break of reasonable 
duration which will be taken by individual employees at a 
time convenient to work requirements. 

(3) Shift Workers 
The nominal hours of work for shift workers (six day, seven 

day continuous and non-continuous) are forty five (45) per 
week and can be worked over any of the seven (7) days. The 
nominal hours include the provision of a paid meal break of 
reasonable duration which will be taken by individual em
ployees at a time convenient to work arrangements. 

(4) Spread of Hours 
Hours of work for all employees will be averaged over a 

twelve (12) month period. Rostered shifts for all six day and 
seven day continuous shift workers will be eight (8) hours. 

(5) Ten Hour Break 
No employee may be required to work more than sixteen 

(16) hours in any twenty four (24) hour period. All employ
ees will have a ten (10) hour break between the finish of any 
rostered day or shift and the commencement of the next rostered 
day or shift except for approved mutually agreed shift swaps. 

(6) Additional Hours 
Employees are required to attend to planned and unplanned 

work demands which may occur outside of normal rosters or 
the nominal working hours. The Employer undertakes to 
provide sufficient resources to ensure that employees are not 
regularly required to work hours which are significantly in 
excess of the nominal annual hours. No additional salary is 
payable by the Employer as the annual salary paid to the 
employee includes compensation for reasonable additional 
hours. The salary is inclusive of travelling time associated 
with getting to and from work at all times. Employees are 
responsible for ensuring their own transport to and from work. 

Notwithstanding the 12 month averaging of hours employees 
may, if they feel disadvantaged at any time, raise the issue 
with their manager and arrange a mutually acceptable solution. 

If employees believe that they are being unfairly treated with 
respect to the number of hours they are required to work, 
compared with the standard for the position they occupy, and 
having regard to their overall package of salary and other 
employment related benefits, they should raise the issue 
through the Grievance Resolution Procedure outlined in the 
Employee Performance Enhancement Policy. 

(7) Change of Rosters 
The Employer may vary shift rosters after account is taken 

of operational requirements. In every instance an endeavour 
will be made to give at least forty eight (48) hours notice of a 
roster change. 

(8) Shift Change 
Shift workers undertake to provide their labour and serv

ices if operational requirements dictate additional resources 
are required. Shift workers will change over on the job at the 
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location where they are working at the end of the shift and 
may not cease work until relieved by the next shift. 

S.-ANNUAL SALARIES 
Each year employees will receive a written statement of their 

salary. Employees will be paid the amount determined by the 
processes described in sub-clauses (2) and (3). The amount is 
payable monthly, generally on the 15th day of each month, in 
equal instalments and is payment of all monies (including sal
ary, wages, allowances, annual leave loading, overtime and 
penalty payments) due to the employee under this Agreement 
or any other award, agreement or lawful contractual arrange
ment between the Employer and the employee. 

(1) Salary Policy 
The Employer maintains a systematic approach to salary 

administration in order to---
o measure the work value (worth) of a P9sition 
• determine a salary for the position relative to na

tional and local markets in similar industries 
• establish equity between all positions in the organi

sation 
• encourage and reward employees for high standards 

of work performance 
• attract and retain high calibre employees 
• support the achievement of Employer objectives. 

(2) Salary Administration 
(a) All positions within the organisation are evaluated 

using the Hay Method of Job Evaluation. The job 
evaluation determines the relative worth of a posi
tion. This process measures the work content and 
value of a position by analysing the knowledge and 
skills, problem solving and accountability associated 
with the position. 

(b) All positions except those occupied by new or inex
perienced graduates (who are covered by an incre
mental scale) are evaluated on a regular basis to take 
account of changes in job content and responsibil
ity. The review is carried out using detailed infor
mation about the job contained in the job description. 
To obtain a re-evaluation for an existing position, or 
an evaluation of a newly created position, a revised 
or new job description must be prepared by the re
sponsible manager. Every employee's job descrip
tion will be reviewed for currency prior to the annual 
salary review. 

(c) Salary ranges are determined by multiplying the Hay 
Points for the position by a formula which is pro
vided by Hay based on salaries paid for comparable 
jobs in other organisations in similar industries. For 
example, if a position is evaluated at 400 Hay points 
and the formula is $100 per point plus $15,000, the 
mid-point (100%) of the salary range for that posi
tion would be:-

(400 x $100) + $15,000 = $55,000. 
The minimum (85% ) of the range would be $46,750 
and the maximum (120%) of the range would be 
$66,000. 

(d) Upon commencement an employee will generally 
receive a salary set at the minimum (85%) level and 
will receive a 5% increase at the completion of suc
cessful job induction and the probationary employ
ment period. Where the commencing salary is set 
above 85% the 5% increase will be discounted ac
cordingly. 

(e) When promoted to a higher level position an em
ployee will receive a salary increase calculated by 
taking 50% of the difference between the minimum 
salaries of the employee's existing position and the 
new position and adding that figure to the employ
ee's existing salary or the minimum salary for the 
new position whichever is the higher. 

(1) Casual employees will be paid 20% above the mini
mum salary for the position for which they are em
ployed to compensate for the fact that Clause 10.0 
does not apply to their contract of employment. 

(3) Salary Review 
Review of the formula used to determine salary ranges oc

curs on 1 October each year. The size of the adjustment is 
determined by-

(a) The Employer's cost performance. 
(b) General salary levels and increases indicated by sur

veys in which the Employer participates. 
(c) The overall level of salaries within the organisation 

compared with surveys of salaries of comparable po
sitions in other organisations in similar industries. 

(d) General economic indicators including but not lim
ited to the following indices - Consumer Price In
dex, National Wage and Average Weekly Earnings 
increases. 

(e) Reports provided by Hay as to average movements 
in salaries based on their national survey of compa
rable positions in similar industries. 

(1) The data compiled to determine salary range· adjust
ments will be discussed with employees and the 
Union in August/September each year prior to the 
annual salary review. 

(g) Review of individual salaries will be determined by 
the size of the general salary movement and by the 
employee's work performance which will be formally 
reviewed at least annually. 

9.-ALLOWANCES 
(1) Seven Day Continuous Shift 
Employees who are rostered to work seven day continuous 

shift work will be paid an allowance of 28% of the mid-point 
salary of a position evaluated at 342 Hay Points. The amount 
will be paid in equal monthly instalments for the period of 
time spent working the roster. 

(2) Six Day Shift 
Employees who are rostered to work six day shift work will 

be paid an allowance of 19% of the mid-point salary of a po
sition evaluated at 342 Hay Points. The amount will be paid 
in equal monthly instalments for the period of time spent work
ing the roster. 

(3) Non-Continuous Shift 
Employees who are rostered to work non-continuous shift 

work will be paid an allowance of 9% of the mid-point salary 
of a position evaluated at 342 Hay Points. The amount will be 
paid in equal monthly instalments for the period of time spent 
working the roster. 

(4) AfternoonlNight Shift 
Employees who are rostered to work afternoon or night shift 

for periods of one week or more which is not part of their 
usual roster will be paid ilIl allowance of 9% of the mid point 
salary of a position evaluated at 342 Hay Points. The amount 
will be paid in addition to salary only for the time actually 
spent working afternoon or night shift. 

Where a rostered day or shift satisfies more than one of the 
definitions in Clause 3.0 (1), (4) (5) then it will be considered 
to be afternoon or night shift. 

(5) Meal 
Employees who are required to work more than two (2) hours 

beyond the scheduled fmishing time of their rostered day or 
shift, will be provided with a meal by the Employer. 

(6) Payment of Shift Allowance 
Employees who are usually shift workers (seven day con

tinuous, six day and non continuous) will be paid shift allow
ance whilst on approved leave, workers compensation (subject 
to participation in a rehabilitation programme) and approved 
training programmes. Employees who do not work shift work 
for periods of two weeks or more for other than the above 
reasons will not be paid shift allowance. 

lO.-LEAVE OF ABSENCE 
(1) Annual Leave 

(a) Day Workers and Non-Continuous Shift Workers 
Employees will be allowed one hundred and sixty 

eight (168) hours annual leave (exclusive of public 
holidays) for each completed twelve (12) months of 
service. 
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(b) Seven Day Continuous Shift Workers 
Employees will be allowed two hundred and ftfty 

two (252) hours annual leave (inclusive of public 
holidays) for each completed twelve (12) months on 
a shift roster. 

(c) Six Day Shift Workers 
Employees will be allowed two hundred and thirty 

six (236) hours annual leave (inclusive of public 
holidays) for each completed twelve (12) months on 
a shift roster. 

(d) Pro-Rata 
Leave will accrue on the basis of completed 

months of service and employees will be paid for 
any untaken annual leave on termination. 

(e) Taking of Leave 
Leave may be taken at any time by mutual agree

ment between the Employer and the employee. 
Leave may be taken in more than one (1) period sub
ject to work requirements but all must be taken within 
six (6) months of falling due. 

(2) Public Holidays 
(a) Day Workers and Non-Continuous Shift Workers 

The following days-New Years Day, Australia 
Day, Labour Day, Good Friday, Easter Monday, 
Anzac Day, Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day will be observed as 
public holidays. Day workers and non-continuous 
shift workers will be allowed time off without loss 
of salary, provided they are not absent without au
thority on the day prior and/or the day following the 
public holiday. Day workers and non-continuous 
shift workers who are required to work on a public 
holiday will have an additional day added to their 
annual leave. 

(b) Six Day and Seven Day Continuous Shift Workers 
Six day and seven day continuous shift workers 

will not receive any additional consideration for pub
lic holidays whether worked or not as this is com
pensated for in the respective shift allowances. Six 
day shift workers may nominate two public holidays 
in any twelve (12) month period which will be taken 
as paid time off. 

(c) Attendance on Public Holidays 
All employees are required to attend for work on 

public holidays on which they are rostered or forfeit 
salary payment for the day. 

(3) Sick Leave 
Employees may access unlimited sick leave without loss 

of salary provided that:-
• Employees notify the Employer of their intended 

absence and the expected duration of the absence 
prior to the commencement of the absence. 

• Employees may be required to provide proof of ill
ness or incapacity. 

• Any period of absence which extends beyond three 
months will be subject to review. 

• Employees who are unable to perform their normal 
work for an extended period due to illness or injury 
must make themselves available for an Employer 
sponsored rehabilitation progranune at the earliest 
opportunity. 

• If employees are incapacitated for a period greater 
than one (1) week whilst on annual leave, they may 
have the annual leave re-credited, provided that the 
Employer is informed of the incapacity at the time 
that it occurs and proof is provided if requested. 

• For employees engaged at the commencement of this 
Agreement the dollar value of unused sick leave en
titlements on the day prior to the commencement of 
this Agreement will be calculated. This amount may 
be accessed by-

• maximum payout of $6,000 per annum to be 
made with December salary commencing De
cember 1995 or; 

• salary sacrifice to the Western Collieries Em
ployees Superannuation Fund (WCESF) in 
four equal instalments commencing Decem
ber 1995 or; 

• as an annual cash payment in four equal in
stalments commencing December 1995; 

• any balance to be paid out on termination of 
employment. 

(4) Long Service Leave 

Employees are entitled to thirteen (13) weeks long service 
leavl< for each eight (8) years service. Leave may be taken in 
periods of two (2) weeks or more at a time which is agreed 
between the Employer and employee. Employees who are 
forceably retrenched will be allowed pro-rata long service leave 
after six (6) completed years of service. 

(5) Parental Leave 

Employees are entitled to parental leave as prescribed in 
Schedule 14 of Australian Industrial Relations Act, 1988. 

(6) Bereavement Leave 

Employees are entitled upon the death of a spouse, child, 
step-child, parent, parent-in-law, sibling, brother-in-law, sis
ter-in-law, grandparent or grandchild to two (2) days paid leave. 
If travel to attend the funeral is required the employee is enti
tled to one (1) additional day of paid leave. 

(7) Jury Service 

An employee required to attend for jury service may do so 
without loss of salary provided that any fees received are re
mitted to the Employer. 

(8) Payment on Approved Leave 

Employees will not suffer any loss of income whilst on ap
proved leave subject to those shift work employees on ex
tended sick leave making themselves available for a 
rehabilitation progranune at the earliest possible occasion. 

(9) For the purposes of taking approved leave a day will be 
deftned as eight (8) hours Monday to Friday for day workers 
or the number of rostered hours on any day for shift workers. 
For the purposes of accruing leave entitlements a month will 
be a calendar month. 

(10) The application of this clause is subject to the provi
sions of the Minimum Conditions of Employment Act (1993). 

n.-WORKERS COMPENSATION 

(I) Subject to the prescribed limits under the Western Aus
tralian Workers' Compensation and Rehabilitation Act 1981, 
an employee, who is temporarily incapacitated from employ
ment under this Agreement and who is entitled to a workers' 
compensation beneftt for that incapacity, will be paid at the 
rate prescribed by Clause 8.0, not including any applicable 
shift allowance. 

(2) Where an employee is undertaking an agreed rehabilita
tion progranune they will not suffer any loss of salary provid
ing monthly reviews of progress are satisfactory. 

12.-SUPERANNUATION 

The Employer will contribute 10% of annual salary (not in
cluding any applicable shift allowance) per employee to the 
WCESF which will be in lieu of any current obligations to the 
Western Collieries Ltd Retirement and Assurance Plan for Staff 
Members (RAP Fund). 

Employees are required under the Coal Industry Superan
nuation Act (CISA) to join the Coal Industry superannuation 
Fund (CISF). In the event of the repeal of and/or amendment 
to the CISA, to permit exemptions from the CISF, employees 
engaged at the commencement of this Agreement will have 
the current Employer contribution to the CISF added to their 
salary. This amount may be taken as additional cash salary or 
be contributed to WCESF at the employee's option. 

13.-TIME AND WAGES RECORDS 

Time and wages records will be maintained in accordance 
with the requirements of Part 9A of Australian Industrial Re
lations Regul#ons 1988. 
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14.-PART-TIME EMPLOYEES 
(1) Notwithstanding anything contained elsewhere in this 

Agreement an employee may be employed to work ordinary 
hours each week which are less than those prescribed in Clause 
7.0. 

(2) When an employee is employed under the provisions of 
this Clause the employee will be paid a salary and will be 
entitled to all other benefits and conditions prescribed else
where in this Agreement in the same proportion as the em
ployee's working hours bear to one hundred and sixty eight 
(168) hours per four (4) week cycle. 

15.-UTILISATION OF CONTRACTORS 
(1) (a) In some situations including increased work demands 

and/or the need for different skills or equipment, the use of 
contractors is the best means of achieving the essential effi
ciency and productivity in the performance of work. 

(b) No employee of the Employer will suffer any detrimen
tal effect in respect of earnings or job security due to the use 
of contractors. 

(2) The circumstances in which the Employer may need to 
have contractors perform work will include but not be limited 
to--

(i) Peak work demands which are beyond the capacity 
of the Employer's permanent employees; 

(ii) Project, expansion or capital works which are be
yond the normal labour resources for which the 
Employer has geared its operations; or 

(ill) Major campaign maintenance or shutdown work or 
work related to substantial failure of plant, equip
ment or process, or machinery or equipment war
ranty work which is beyond the normal labour 
resources of the Employer and which requires addi
tionallabour resources for a temporary period. 

(3) (a) Employees of contractors, who are utilised within 
the Employer's operations, will be required to undertake a 
safety induction programme to a standard relevant to the par
ticular work and the circumstances in which the work is to be 
performed. 

(b) The Employer will require and contractors will ensure, 
as a condition of the contract, that the terms and conditions of 
employment of employees of contractors utilised within the 
Employer's operations, comply with any awards, agreements 
and/or any other lawful arrangements, according to any law 
of the State of Western Australia or the Commonwealth of 
Australia binding the contractors and their employees, and 
comply with the Employer's safety regulations, and with all 
reasonable directions of the Employer. 

16.-GRIEVANCE RESOLUTION 
(1) The parties to this Agreement are committed to promot

ing harmonious workplace relationships based on goodwill, 
teamwork and honest communication. All personnel involved 
will use their best endeavours to resolve issues promptly in 
accordance with the Employee Performance Enhancement 
Policy. 

(2) Issues will be raised initially with the employee's super
visor. If the matter cannot be resolved then the employee may 
request further discussion with the supervisor and more sen-

ior management and, if the employee requests, a Union repre
sentative. If the matter still remains unresolved then it will be 
referred to a Union official and a senior Employer representa
tive. If the matter can not be resolved internally it will be 
referred to an external arbitrator. 

17.-REDUNDANCY 
There will be no forced retrenchments during the first eight

een (18) months of this Agreement 
In the event that market and/or economic factors force the 

Employer to reduce employee numbers, the preferred method 
of achieving the reduction will be by natural attrition and/or 
voluntary redundancy. If a satisfactory outcome is not achieved 
within a prudent time frame then a retrenchment programme 
may be implemented. From time to time the Employer may 
institute a voluntary redundancy program. Employees may 
apply in writing to offer to take up a voluntary redundancy 
package. Acceptance of the offer will be at the sole discretion 
of the Managing Director. 

If an offer to take voluntary redundancy package is agreed 
by the Managing Director the following benefits will be pro
vided: 

• 3 months salary in lieu of notice 
• additional 1 month if aged 45 years or older 
• minimum payment of 1.5 months severance (in ad

dition to above) 
• additional 0.5 month for each completed year of serv

ice up to a maximum of twelve (12) months salary 
• additional 0.25 months for each year above 45 years 

of age 
• additional 0.25 months for each year of service 

greater than 25 years 
• total benefit not to exceed fifteen (15) months salary 

or more than the employee would have received if 
employed to age sixty five years 

• payment of all accrued benefits as per this Agree
ment 

• relocation assistance to anywhere in Australia to a 
maximum of $5,000 upon production of receipts 
within six (6) months of termination 

• retraining assistance of $1,000 upon production of 
receipts within six (6) months of termination 

• assistance with preparation of applications for alter
native jobs 

If a retrenchment program is necessary then employees who 
are retrenched will receive those benefits listed above plus an 
additional lump sum of three (3) months salary. 

SIGNED FOR AND ON BEHALF OF: 
WESTERN COLLIERIES LID 
R. Henderson 

AUSTRALIAN COLLIERIES STAFF ASSOCIATION 
C. PuIlan 

Date: 5th May 1995. 




